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NEW  LAWS  OF  REAL  PROPERTY. 


EdflAT  II. 

3  &  4  Wm.  IV.  cap.  74. 

Ji  Act  for  th€  Abolition  of  Fines  and  Reco^ 
rerieSy  and  for  the  Substitution  of  more 
Hmpie  3fodes  of  Assurance. — [2Sth  Au- 
gust^  1833.] 

r\Y  #11  die  changes  that  have  been  re- 
cently made  in  the  practice  of  Conrey- 
tri^ingy  this  statute  is  the  most  important, 
^nd  requires  the  strict  attention  of  the  prac- 
itioner  and  the  student*  who^  in  order  to  well 
inderstand  it,  must  make  himself  acquainted 
vith  the  old  law  of  settlement,  and  the  assur* 
ir.re't  which  it  has  abolished. 
The  ancient  fiction  of  a  CoMicoif  Rxco- 
ERY  for  enlarging  an  estate  tail  into  a  fee 
:£Dple,  first  arose   in   TaltarunCs  case,  so 
•>n^  back  as  the  12  Edw.  4.  (a),  in  which 
^  B.   being  seised,  in  fee  of  the  lands  in 
e>tion,  gare  them  to  one  Wm.  Smith,  to 
'j1>1  to  him  and  the  heirs  of  his  body,  by 
•rce  of  which  he  was  seised.     Wm.  Smith 
:ied,  leaving  Humphrey,  his  eldest  son,  on 
'^  liom  these  lands  descended,  who  entered 
i.d  wa9  seised  per  formam  doni.     Hum- 
;  liFey  eofeofied  one  Tregos,  of  the  lands  in 
:c*e,  who  rendered  them  to  Humphrey,  and 

(a)  8m  Tear  Book,  14. 10. 
Vol.  in. 


Jane  his  wife,  and  to  the  heirs  of  their  two 
bodies,  remainder  in  fee  to  Humphrey,  by 
force  of  which  they  were  seized.  Some 
time  afterwards  Jane  died,  on  which  Hum- 
phrey became  sole  seised  of  the  lands  in 
tail,  and  being  thus  seised,  one  Taltarum 
brought  a  writ  of  right  against  Humphrey, 
and  counted  of  his  possession  against  him. 
Humphrey  made  defence,  and  vouched  to 
warranty  one  R.  King,  who  entered  into  the 
warranty,  and  joined  the  demise  on  the  mere 
right.  Afterwards  R.  King,  the  vouchee, 
made  default,  and  departed  in  contempt  of 
the  Court ;  in  consequence  of  which  final 
judgment  was  given,  that  the  demandant, 
Taltarum,  should  recover  the  lands  against 
Humphrey,  and  that  Humphrey  should  re- 
cover lands  of  equal  value  of  R.  King,  the 
vouchee.  Humphrey  aflerwards  died  with- 
out leaving  heirs  of  his  body,  and  the  ques- 
tion was,  whether  Richard,  the  brother  of 
Humphrey,  who  was  heir  in  tail  to  the  lands, 
should  be  barred  by  this  recovery.  It  was 
determined  by  all  the  judges,  that  the  estate 
tail  was  not  barred  by  the  recovery,  because 
the  tenant  in  tail  was  not  seised  of  the  estate 
tail  at  the  time  of  the  recovery,  but  of  an- 
other estate;  and  as  the  recovery  in  value 
goes  according  to  the  estate  whereof  the 
tenant  was  seised  at  the  time  of  the  reco- 
very, and  not  in  recompense  of  the  estate  he 
had  not,  the  issue  in  tail  would  have  no  re- 
compense in  this  case,  and  therefore  was  not 
barred  by  the  recovery.     It  follows  hence, 
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that  if  Humphrey  had  been  seified  of  the 
estate  tail  of  the  gift  of  J.  B.  at  the  time  of 
the  recovery,  Richard,  who,  it  Bhould  be  ob- 
served, was  tenant  in  tail  in  remainder, 
would  have  been  barred,  so  that  by  a  reco- 
very duly  sufifered,  not  only  the  estate  tail 
of  the  recoveree,  but  all  ulterior  estates  tail 
in  remainder,  would  also  be  barred,  and  as 
by  force  of  the  judgment  the  recoveror  was 
in  of  an  estate  in  fee,  it  follows  that  all  ulte- 
rior remainders  and  reversions  would  be 
also  barred,  and  that  consequently  all  charges 
and  incumbrances  created  by  persons  in  re- 
mainder or  reversion  would  be  also  barred.(a) ' 

Thus  was  the  fiction  of  a  Common  Reco 
very  established  in  opposition  to  the  statute' 
danis  conditionalibiuty(b)  (the gentiUtium  mu-- 
nicipali  (c)  as  it  has  been  named)  called  the 

Statute  of  Westminster,  which  enacted  the- 

I 

mischief  of  an  indestructible  entail  (cQ^aud; 
by  which  fictitin  an  estate  tail  was  enlarged 
into  a  fee  simple,  and  it  became  a  common  ^ 
assurance,  and  so  remained  until  the  passing 
the  present  statute.  Although  it  is  said  that 
a  recovery  suffered  by  tenant  in  tail  passes  a 
fee  simple  derived  out  of  tlte  estate  tail — a 
larger  estate  got  out  of  a  smaller — ^yet  we 
find  this  nonsense  or  ignorance  in  some  of 
the  books  which  are  looked  up  to  as  con- 
taining golden  opinions. 

But  even  this  assurance  was  found  not 
effectual  to  enable  a  tenant  in  tail  in  re- 
mainder to  bar  the  estate  tail  without  the 
concurrence  of  the  owner  of  the  immediate 
freehold.  The  common  law  then  stepped  in, 
and  by  another  artificial  assurance  called  a 
Fiwa  completed  the  work  that  was    after- 


(fl)  Caper*  Case,  1  Rq>.  02.;  ChoIme!ey'f  Case,  2nd 
Id.  52  ;  Hudson  v.  Benson,  2  LeT.  28. 

<»)  ISEdw.  l.cl. 

(e)  Co.  Utt.  302.  b. 

(d)  See  alto  Mary  Portington's  Caie,  10  Bep.  37.  b. 
and  Lombard's  Case,  44  £d.  3.  Year  Book,  21. 

{e)  4  Hen.  8.  c.  24,  called  the  Statute  of  Fines. 


wards    sanctioned    by  the  liegislatare   (e*)^ 
which  established  proclamation8,aQd  subse* 
quently  (/)  gave  to  the  fine  of  a  tenant  in  tail 
the  effect  of  absolutely  excluding  the  issue  in 
tail  as  such   from   the  succession,  and   of 
diverting  the  land  for  the  time  of  the  conti- 
nuance of  such  issue,  into  the  ordinary  chan- 
nels of  descent  and  alienation,  and  this  in 
the  face  of  its  own  previous  Act  {g).     Thus 
was  established  the  old  effectual  method  of 
barring  an  entail. 

TaltarurnLS  Case  is  the  model  and  foanda*- 
tion  of  all  Common  Recoveries^  and  it  were^ 
we  submit,  only  waste  of  time  and  space  here 
to  enlarge  upon  either  the  machinery  or  its 
working  from  that  time.  This  Essay  would, 
however,  be  incomplete  without  such  an  in- 
troduction,  in  which  we  have,  in  as  few 
words  as  possible,  explained  the  old  Law 
as  to  barring  of  estates  tail  and  in  remainder 
or  reversion  after  estates  tail — springing  uses 
and  executory  devices,  and  other  eccentric 
schemes  for  the  disposal  of  real  property 
followed.  *'  Each  step,  subsequent  to  the 
statute  de  donisj  was  an  effort  to  recover  the 
liberty  of  alienation,  but  by  pursuing  that 
object  without  method,  by  employing  different 
devices,  in  the  various  kinds  and  degrees,  of 
operation,  the  law  became  entangled  amongr 
subtleties  and  forms  hardly  less  injurious 
than  the  perpetuity  which  it  abhorred.  The 
wrong  assurance  was  adopted,  or  the  techni- 
cal requisites  were  not  duly  observed,  and 
the  effect  upon  the  title  of  the  blunder  or 
omission,  was  overlooked  or  misconceived." 

At  length  came  the  statute  3  dc  4  W.  4. 
c.  74.  by  which  it  is  enacted. 


(/)  32  Hen.  8.  c  36. 

(g)  As  under  the  Statute  de  donu,  an  estate  %^i\ 
became  a  particular  estate,  so  under  these  statutes  a 
base  or  determinable  fee,  derlTed  out  of  the  estate  tail 
became  also  a  particular  estate,  and  thus  the  eommon 
law,  which  prdiibited  a  remainder  alter  a  fee,  was  in« 
fringed. 
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That  in  Ac  conttrtiotion  of  this  Act  the 
uord  *<  Lands*'  gball  extend  to  manors,  ad- 
vow9ons,  rectories,  messuages,  lands,  tene- 
ments, tithes,  rents,  and  hereditaments  of 
my  tenure  (except  copy  of  Court  Roll),  and 
vhether  corporeal  or  incorporeal,  and  any 
infJivided  share  thereof,  bnt  when  accompa- 
nied by  some  expression  indading  or  denot- 
nsr  the  tenure  by  copy  of  Court  Roll,  shall 
'xtend  to  manors,  messuages,  lands,  tene- 
lenls,  and  hereditaments  of  that  tenure,  and 
mv  undivided  share  thereof;  and  the  word 
•  E«tate**  shall  extend  to  an  estate  in  equity 
)9  well  as  in  law,  and  shall  also  extend  to 
inv  interest,  charge,  Hen,  or  incumbrance 
?.,  upon,  or  affecting  lands,  either  at  law  or 
^equity,  and  shall  also  extend  to  any  in- 
'^-rt^U  charge,  lien,  or  incumbrance  in,  upon, 
>r  affecting  money  subject  to  be  invested  in 
*.e  purchase  of  lands ;  and  the  expression 
'  Base  Pee**  shall  mean  exclusively  that 
>tate  in  fee  simple  into  which  an  estate  tail 
<  converted  where  the  issue  in  tail  are  barred, 
'it  persons  claiming  estates  by  way  of  re- 
mainder or  otherwise  are  not  barred;  and 
fie  expression  '*  Estate  Tail,**  in  addition  to 
^  n«ual  meaning,  shall  mean  a  base  fee 
Mo  which  an  estate  tail  shall  have  been 
-inverted  i  and  the  expression  ''  actual  Te- 
ant  in  Taill**  shall  mean  exclusively  the 
nant  of  an  estate  tail  which  shall  not  have 
>jen  barred,  and  such  tenant  shall  be  deemed 
'i  actoal  tenant  in  tail,  although  the  estate 
:il  mav  have  been  divested  or  turned  to  a 
t?ht;  and  the  expression  **  Tenant  in  Tail,'* 
a\[  mean  not  only  an  actual  tenant  in  teil, 
:t  also  a  person  who,  where  an  estate  tail 
hall  have  been  barred  and  converted  into  a 
^*^e  fee,  would  have  been  tenant  of  such 
<ate  tail  if  the  same  had  not  been  barred  . 
i:icl  the  expression  "  Tenant  in  Tail  entitled 
'  a  Base  Fee"  shall  mean  a  person  entitled 
:o  a  base  fee,  or  to  the  altimate  beneficial 
interest  in  a  base  fee,  and  who,  if  the  base 
r^rc  had  not  been  created,  would  have  been 
actual  tenant  in  toil^  and  the  expression 


[**  M6ney  subject  to  be  invested  in  the  Pur- 
chase of  Lands'*  shall  include  money,  whe- 
ther raised  or  to  be  raised,  and  whether  the 
amount  thereof  be  or  be  not  ascertained,  and 
shall  extend  to  stocks  and  funds,  and  real 
and  other  securities,  the  produce  of  which  is 
directed  to  be  invested  in  the  purcbai^  of 
lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce  shall  extend  to  lands 
held  by  copy  of  Court  Roll,  and  also  to  lands 
of  any  tenure,  in  Ireland  or  elsewhere  out 
of  England,  where  such  lands  or  any  of 
them  are  within  the  scope  or  meaning  of  the 
trust  or  power  directing  or  authorixing  the 
purchase;  and  the  word  *^  Person"  shall 
extend  to  a  body  politic,  corporate,  or  colle- 
giate, as  well  as  an  individual ;  and  every 
word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  per- 
sons or  things  as  well  as  one  person  or  thing; 
and  every  word  importing  the  plural  number 
shall  extend  and  be  applied  to  one  person  or 
thing  as  well  as  several  persons  or  things ; 
and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to 
a  female  as  well  as  a  male  ;  and  every  assu- 
rance already  made  or  hereafter  to  be  made, 
whether  by  deed,  will,  private  Act  of  Par- 
liament, or  otherwise,  by  which  lands  are  or 
shall  be  entailed,  or  agreed  or  directed  to  be 
enteiled,  shall  be  deemed  a  settlement ;  and 
every  appointment  made  in  exercise  of  any 
power  oonteined  in  any  settlement,  or  of  any 
other  power  arising  out  of  the  power  con- 
tained in  any  settlement,  shall  be  considered 
as  part  of  such  settlement,  and  the  estete 
created  by  such  appointment  shall  be  consi- 
dered as  having  been  created  by  such  settle- 
ment; and  where  any  such  settlement  is  or 
shall  be  made  by  will,  the  time  of  the  death 
of  the  testetor  shall  be  considered  the  time 
when  such  settlement  was  made  :  Provided 
always,  that  those  words  and  expressions 
occurring  in  this  clause,  to  which  more  than 
one  meaning  is  to  be  atteched,  shall  not  have 
the  different  meanings  given  to  them  by  this 
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cboee  in  those  caie?  in  which  ihere  is  anv '  what  is  the  Law  of  Frahcb  prerioos  to  the 
thing  ID  (he  subject  or  context  repugnant  to'  celebration  of  a  m&rria^e. 

§ccL  constmcljon. 


Section  2.    That  after  the  thirtv  first  da\ 


.  I 


CitU  Code.  tit.  2.  ch.  3. 63. 
"  Avant  la  celebration  da  manage,  loffi* 
of  December,  one  thousand  cishi  hundreJ  '  cier  de  1  etat  civil  fera  deux  publications,  a 
and  thirtj-three,  no  fine  shall  be  levied  or  ;tnit  jours  d'intenralle,  an  jour  de  dimanche, 
common  recovery  sufiered  of  lands  of  devant  la  maison  commune.  Ces  pablica- 
any  tenure,  except  where  parties  intend- .  liuns  et  Tacte  qui  en  sera  dresse,  ^nonceront 
ing  to  lery  a  fine  or  suffer  a  common  les  prenoms,  noras,  professions  et  domiciles 
recovery  shall,  on  or  before  the  thirty-first  des  futars  epoux,  leur  qualite  de  niajeun  ou 
day  of  December,  one  thousand  eight  ban-  de  mineurs,  et  les  prenoms,  nomSp  profes- 
dred  and  thirty-three,  have  sued  out  a  writ.  >ioa£  et  domiciles  de  leurs  peres  et  meres." 
of  dedimus,  or  any  other  writ,  in  the  regular !  ««  Le  fi Is  qui  n'a  pas  atteint  Tage  de  Tingt- 
proceedings  of  such  fine  or  recovery  ;  and  '  cinq  ans  accomplis,  la  fille  qui  n'a  pas  atteint 


any  fine  or  comrnon  recovery  which  shall  be 
levied  or  soflCsred  contrary  to  this  provi- 
sion shall  be  absolutely  void. 

(  Ttf  At  tomimuid,) 
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LlOTD  C.  PBTITJEAy,  CALUNO    BBBSBLF 

Lloyd. 

Marriages  Abroad. — A$  to  the  validity  in 
England  of  marriages  of  British  subjecU 
tfTitk  the  subjects  of  other  nations  at  the 
hotel  of  the  British  Embassy  by  the 
Chaplain  to  the  Ambassador. 

First  Judicial  Cohstructioic  of  the  sta- 
lute  9  Geo.  4.  e.  91.  whether  a  marriage 
in  the  house  of  a  British  Ambassador^  in 
which  one  of  the  parties  only  is  a  British 
subject  J  is  or  is  not  ercbtdedfram  the  oper- 
ation of  that  Act. 

This  is  a  subject  of  considorable  impor- 
ance  at  the  present  day,  and  it  may  be  as 
well,  before  entering  upon  the  case,  to  shew 


t  lage  de  vingt-an  ans  accomplis,  ne  pea  vent 
;coDtracter  mariage  sans  le  cooaentement  de 
.lears  p^re  et  m^re :  en  cas  deididsentemeoty  le 
.coDsentement  do  pere  soffit." — Ibid.  tit.  v. 
ich.  i.  148. 

''  II  n'y  k  pas  de  mariage  lonqu'il  n*y  a 

pas  de  consentement.'* — Ibid.  tit.  t.  ch.  i. 

14a 

In  this  case,  Mr.  Oearge  Lloyd  was  bom  in 
the  East  Indies,  on  the   17th  October,  1815, 
'and  baptised  in  England,  on  the  28th   April, 
1 1 82 1 .    He  was  a  natural  son  of  Sir  Wm.  Lloyd, 
and  married  Athalie  Pulcherie  Cloiilde  Petit^ 
jean^  an  actress  at  Paris,  who  was  bom  there, 
*29th    December,   1812.      The   marriage    took 
place,  in  the  first  instance,  by  ciril  contract,  be* 
I  fore  the  Mayor  of  the  seconid  anondiasement  of 
i  Paris,  on  the  26th  October,  18.37.  an    entry 
being  dnly  made  in  the  registry  of  the   acts  of 
marriage  ;  and  on  the  sjime  day,  the  parties  were 
married  at  the  hotel  of  the  British  Ambassador 
at  Paris,  by  the  Chaplain  of  the  Erobaaay,  and 
being  described  as  Geoige  Lloyd,  of  Wrexham, 
in  the  county  of  Denbigh,  bachelor,  and  A.  P.  C. 
Petitjean,  of  the   parish   of   St.   Roch,    Paris, 
spinster.     Mr.  Lloyd  was  at  this  time  a  domi- 
ciled subject  of  England,  and  the  lady  a  domi- 
ciled subject  of  France.      The  suit   waa    pro- 
moted  for   a  nnlHty  of  the  marriage,    on    the 
ground  that  at  the  time  of  the  contract,     Mr. 
tJoyd  was  but  22  years  and  nine  days  old,  and 
that,  although  a  certain  act  of  declaration,  dated 
30th  or  3 1st  August,  1837,  signed  by  Sir  Wni. 
Lloyd,  specifying  the  age  of  his  son,  and   con- 
tain  ing  a  legal  aduiowledgment  of  him  as  such, 
was  produced  to  the  French  authorities  and  ac- 
cepted as  a  consent  to  the  mairiage,  in  confer* 
mity  to  the  requisites  of  the  Civil  Code,   such 
act  of  declaration  was  not  made  or  ihtended  to 
convey  a  consent  to  the  marriage  on  the  part  or 
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Sir  Wm.  Lloyd*  who  was  not  mcqoainted  with  |  Spanish  Ambassador,  and  the  other  party  (the 
his  son*s  design  previous  to  the  marriage;  but  'female)  not  being  in  the  suite  of  anv  Ambassa- 
under  an  idea  that  he  was  about  to  enter  into  a  'dor.  In  that  c^e.  Lord  Stowell  said  :  '*  Tak- 
]iterary  engagement  with  a  Frenchman,  and  that  jing  the  privilege  to  exist  in  Auibaissatlors*  chapels 
it  was  neeessary  to  prove  his  birth  according  to  (which,  perhaps,  has  not  been  formally  decided), 
the  law  of  France.    It,  therefore,  alleged  that  thejj  I  may  still  deem  it  a  fit  subject  of  consideration. 


whetner  such  a  privilege  can  protect  a  marriage 
where  neither  party  is  of  the  country  of  the 
Ambassador,  and  wliere  one  of  them  has  ac- 
quired a   matrimonial   domicil  in   this  country. 


tirst  marriage  was  null  and  void,  through  want  of 
ruisent  of  the  father.  With  respect  to  the 
s«H-ond  marriage,  the  libel  pleaded,  that  neither 
of  the   parties  was  a  member  of  the  household 

or  in  the  retinae  of  the  British  Ambassador,  by  and  where  it  is  not  shewn  that  she  had  been 
reason  wheret^f,  a  marriage  so  celebrated  between  >i  living  in  a  house  entitled  to  privilege  during  her 
>uch  parties  was  null  and  void  to  all  intents  and   residence  in  England." 

p-irposea.  In  Ruding  v.  Smith  (18  21),   Lord  Stowell, 

Haffgardy  Dr.^  for  the  wife,  contended  that  'speaking  of  maniages  in  the  English  facto- 
the  libel  was  inadmissible.  The  object  of  the  |'ries  abroad,  says,  *' There  is  %  jut  gentium 
?uit  is  to  annul  a  marriage,  because  the  husband  |  upon  this  matter  ~a  comity,  which  treats  with 
IS  incompetent  by  the  law  of  France  to  omtractj^  tenderness,  or  at  least  with  toleration,  the  opi- 
TMrnsge  ;  asking  the  Court  to  say  that  a  British 
subject,  competent  to  contract  marriage  accord- 
ing to  the  law  of  this  country,  mav  set  aside  a 
nsrriage  in  France,  unless  he  fulfils  all  the  re- 
'ni>iie8  of  that  law  applicable  to  its  own  sub- 


nions 


and  usages  of  a  distinct  piople  in  this 
transaction  of  marriage.  It  may  be  difficult  to 
say,  d  priori^  how  fi^r  the  eeneral  law  should 
circumscribe  its  own  authority  in  this  matter ; 
but  practice  has  established  the  principle  in  seve- 
je%L«.  There  is  no  case  in  point,  and  I  am  notjiral  instances,  and  where  the  practice  is  admitted, 
prepared  to  say  that  the  marriages  of  British-  it  is  entitled  to  acceptance  and  respect.  It  has 
Miineeta  abioad,  valid  according  to  the  law  of '  sanctioned  the  marriages  of  foreign  subjects  in 
the  ctiontry  where  celebrated,  would  be  neces-  .  the  houses  of  the  ambassadors  of  the  foreign 
rily  held   to  be  valid  according  to  the  law  of  ^  country  to  which  they  belong:  1  am  not  aware 


th'Ls  country.     I  do  not  mean  to  say,  that  Hu- 
ber  is  correct  in  laying  down  as  universally  true, 


of  any  judicial  recognition  upon  the  point ;  but 
the  reputation  which  the  validity  of  such  roar- 


'  that  personales  qwilitateSj  alicui  in  carlo .  riages  has  acquired,  makes  such  a  recognition  by 
loco  Jure  impretsai^  ubique  circumferri  etpeT"  I  no  means  improbable,  if  such  a  question  was 
>^'nam  comitari^' — that,  being  of  age  in  his  own  brought  to  judgment."  To  remove  all  doubts, 
'Duntry,  a  man  is  of  age  in  any  other  country,!  the  Legislature,  in  1823  (the  same  year  in  which 
\yt  thi'ir  law  of  majority  what  it  may  ;  yet  it  is, | the  present  Marriage  Act  passed),  passed  the 
not  to  be  laid  out  of  the  case,  that  the  Dutch 
law   would  impose  in   this   respect  a  very  un- 


f/ivoorable   disability  upon  the  British   subject. 
\\  hether  Huber's  doctrine  be  correct,  has  been 


I    pa884 

Act,  4  Geo.  4.  c.  91,  which  is  entitled,  **  An 
Act  to  relieve  his  Majesty's  Subjects  from  all 
doubts  concerning  the  validity  of  certain  Mar- 
riages solemnized  abroad;*'  and  it  accordingly 


murh  dtscassed  by  jurists.  The  question  is,  if,  enacts,  that  *'  whereas  it  is  expedient  to  relieve 
there  is  a  personal  disqualification,  how  far  it|  the  minds  of  all  his  Majesty's  subjects  from  any 
extends.  Here  the  parties  are  not  both  British'  doubt  concerning  the  validity  of  marriages  so- 
'^uhjects,  one  being  a  subject  of  France.  This  Icmnized  by  a  minister  of  the  church  of  England 
marriage  has  not  been  called  in  question  in  the  in  the  chapel  or  house  of  any  British  ambassador 
Courts  of  the  country  where  it  was  had ;  but  the /or  minister  residing  within  the  country  to  the 
-Jd  of  this   ('ourt   is   invoked  by  a  party,    stii   court  of  which  he  is  accredited,  or  in  the  chapel 


firis,  to  annul  a  marriage  because  all  the  requi- 
ite<i   of  the  French   law  as  regards  himself,  a 


belonging  to  any  British  factory  abroad,  or  in 
the  house  of  any  British  subject  residing  in  such 


I'ritiish  subject,  have  not  been  complied  with.l  factory,  &c. ;  be  it  enacted,  that  all  such  mar- 
Hot  the  validity  of  the  marriage  does  not  rest  on  riages  as  aforesaid,  shall  be  deemed  and  held  to 
t'lectril  contract;  the  parties  were  re-married, |  be  as  valid  in  law  as  if  the  same  had  been  so- 
ri>:cording  to  the  riles  of  the  church  of  England,  I  lemniaed  within  his  Majesty*s  dominions,  with  a 
m  the  chapel  of  the  British  Embassy.  Th^i  due  observance  of  all  forms  required  by  law." 
question,  in  this  part  of  the  case,  may  turn  on'j  Nicholl.D, — According  to  the  law  of  Eng- 
thc  construction  of  the  Act  of  1823  (4  Geo.  4.1  land,  the  husband  was  of  age  to  marry  without 
<'.  91 ) ;  and  we  have  no  case  directly  applicable.  ■{  the  consent  of  his  father.  If  there  is  auy  inca- 
In  Pertreis  ▼.  Tondear^  I  Cons.  Rep.  136,'  pacity  by  the  municipal  law  of  France,  it  is  on 
viWich  was  in   1790,  the  marriage  took  place  in, |  the  ground  of  an  invasion  of  the  father's  rights. 


the  eliapel  of  the  Bavarian  Ambassador,  the  party 
I  roceeding  to  anntd  it  being  in  the  suite  of  the 


The  remedy  is  sought  by  the  husband,  an  Eng- 
lishman, not   by  the  wlfcj  who  is  a  foreigner 


G  Lane  Reports. 

and  the  remedy  is  sought  in  an  English  Court,  and  thai  by  it  a  son  under  25  cannot  contract 
on  the  ground  of  a  disahility  not  existing  under  marriao^e  without  the  consent  of  his  father,  and 
I  he  law  of  England.  The  husband  does  not  we  plead  this  to  be  the  law  generally,  in  all 
seek  a  remedy  in  the  courts  of  France,  where  the  cai-cs,  there  being  no  distinction  between  natural 
wife  is  rc^^idcnt,  but  drags  her  here.  The  father  and  lawful  children.  By  the  law  of  France,  after 
is  an  Encrlishman,  resident  in  this  country.  If  children  have  attained  their  majority,  they  are 
the  m.irnnge  ha8  been  in  Scotland,  or  any  part  required  before  marriage  to  ask  the  advice  of 
of  the  Br  tish  dominions,  he  could  not  have  in-  iheir  parents,  bv  a  respectful  act  {arte  respec- 
lerfcrcd  to  prevent  the  marriage.  The  Court  teui)  which  is'  expressly  made  applicable  to 
will  not  impose  a  lejral  disability  on  the  husband  «»  natural  children  legally  acknowledged ;"  and 
for  his  own  advantage — a  disability  intended  to  ujortiori  the  rule  would  apply  to  such  children 
protect  his  father,  who  is  not  entitled  to  such  un'ler  25.  It  is  said  that  this  law,  as  to  the 
protection,  and  to  the  prejudice  of  the  wife,  who  minority  of  Mr.  Lloyd,  cannot  apply  in  the  prc- 
was  of  age  to  contract  marringe.  I  do  not  deny  sent  case,  and  was'  not  applied  in  Ruding  ▼. 
that  the  lex  loci  contractus  must  govern  the  Smith,  But  that  case  is  distinguishable  from 
marriage.  Ai^Tiat  is  it  ?  The  parties  resort  to  the  present.  Here  the  question  is  as  to  the  vali- 
and  are  married  at  the  British  anibassador\s  diiy  of  a  marriage  in  the  civil  form  between  a 
house,  and  I  submit  that,  for  that  purpose,  the  British  subject  and  a  French  subject  in  the  ter- 
Briti-ih  ambassador's  house  is  by  law  part  of  the  ritory  of  France.  The  civil  contract  must  be 
British  dominions,  and  it  is  just  as  if  the  parties  according  to  the  general  law  of  the  land,  which 
had  come  from  France  to  Scotland  or  Dover,  is  applicable  to  all  contracts,  whether  the  parties 
The  lex  loci  contractus^  therefore,  is  the  general  be  subjects  of  that  kingdom  or  foreigners-  Sup- 
law  of  England  before  the  Marriage  Act  (since  |  pose  a  bill  of  exchange,  drawn  in  France,  a  Bri- 
that  Act  extends  to  Ei:gland  only),  and  by  that  tish  subject  being  a  party  to  it,  to  come  before  a 
law  the  marriage  is  good.  Lord  Stowcll  says,  British  Court ;  would  such  a  case  be  decided  by 
in  Ruding  r.  Smith,  that  in  the  English  facto-  the  law  of  England  or  of  France?  In  Trimhcy 
ries  abroad,  marriages  arc  regulated  by  the  law'  v.  Vignier^  1  Bingh.  151.  (N.  S.),  the  marginal 
of  the  original  counlrv  to  which  they  are  still  note  is  :  '*  By  the  law  of  France,  an  endorse- 
considered  to  belong :  "  an  English  resident  at'  ment  in  blank  does  not  transfer  any  property  in 
St.  Petersburgh  does  not  look  at  the  ritual  of  the!  a  bill  of  exchange;  Held,  that  the  holder  of  a 
Greek  church,  but  to  the  rubric  of  the  chnrchof  bill  drawn  in  France,  and  endorsed  there  in 
England.'*  If  the  English  ambassador's  house'  blank,  cannot  recover  against  the  acceptor  in 
be,  for  this  purpose,  part  of  the  British  domi-'  the  courts  of  this  countr)'."  L.  C.  J.  Tindal 
nions,  it  maRcs  no  difference  whether  both  or  held  that  the  law  of  France  mast  prevail,  and 
one  of  the  parties  have  a  British  domicil      No   govern  the  contract.  (I) 

tribunal  would  set  aside  the  marriage  if  it  had;!      The  Court. — That  was  on  the  doctrine  of 
been  solemnized   in  Scotland;  and  what  is  the j*  the /^x /oci  cc;nfrac/^5.  ' 

difference,  if  the  house  of  the  ambassador  be  a  i  The  Queens  Advocate. — Yes;  it  is  the  ge- 
part  of  this  kingdom  ?  The  Act  of  Parliament.'  neral  law.  The  point  is  clear  as  to  all  civil  con- 
was  passed  to  relieve  the  doubts  of  **  all*'  her  tracts;  if  invalid  according  to  the  law  of  the 
Majesty's  subjects  ;  will  it  do  so,  if  it  do  not '  foreign  country,  they  are  invalid  according  to  the 
apply  to  British  subjects  who  marry  for-  'law  of  England.  It  is  said,  "  how  unjust  it  is 
eigners  ? 

The  Queen's  Jdvocate^  for  Mr.  Lloyd.    The 
first  marriage  depends  on  the  law  of  France,  and 


for  Mr.  Lloyd,  being  major  in   this  country,  to 
bring  a  suit  of  nullity  here,  and  plead  his  mino- 
rity in  France  I**     But,  being  a  resident  here,  he 
must  be  decided  by  that  law.     The  law  of  Eng-!'has  a  right  to  institute  a  suit  in  this  court  if  he 


land  adopts,  generally  speaking,  the  law  of  the 
country  where  the  marriage  was  solemnized,  and 
holds  it  good  or  bad,  according  to  the  lex  loci 
contractus.  That  is  the  general  rule  and  doc- 
trine laid  down  by  Lord  Stowell.  There  may  be 
exceptions  to  the  rule,  and  where  there  is  an 
essential  difference  of  religion,  as  in  the  Turkish 
dominions,  and  in  other  instances,  in  which  Bri- 
tish subjects  resident  in  a  foreign  country  cannot 
contract  marriage.  The  first  point  then  is,  whe- 
ther we  have  sufficiently  pleaded  the  invalidity  of 
the  marriage  before  the  mayor  of  the  arrondisse- 
mcnt,  according  to  the  law  of  France.  We  have 
pleaded  this  law  (which  is  a  fact  to  be  proved), 


thinks  fit.  With  respect  to  the  marriage  in  the 
British  ambassador's  chapel,  it  is  said  that  such 
marriage  is  good  and  valid  uuder  the  Act  Geo.  4, 
c.  91.  There  has  been  no  decision  on  that  Act 
which  affords  a  construction  of  it,  as  to  its  effect 
where  one  or  both  of  the  parties  be  not  British 
subjects. 

Dr.  LosiilxGTON.  (a) — It  will  presently  be 
seen,  that  it  is  unnecessary  for  me  to  enter  Into  a 
consideration  of  the  validity  of  the  first  marriage. 
I  think  it  most  expedient,  therefore,  to  consider, 
in  the  first  instauce,  the  validity  of  the  sccoihI 


(a)  See  Monthly  Law  Mag.  vol.  6.  p.  48, 
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i.Hiriage  tu  the  boose  of  the  British  ambasiidor  '  There  is  one  observation  which  strikes  me  «t 
c  Pans.  the  Brst  perusal  of  this  sUtute  ;  that  is»  that  it  is 

The  ralidlty  of  this  marriage  must  depend,  a  remedial  statute,  intended  for  the  redress  of 
Lier  on  the  Liw  as  it  existed  anterior  to  an  Act  what  in  the  judgment  of  the  Legislature  was  a 
f  Parliameot,  passed  in  the  jear  18 '23,  fur  the  grievance  and  hardship.  It  is  an  Act  '*  to  re- 
.-j>'j>e  of  relieving  his  Majesty *»  subjects  '*  from  licve  his  Majesty's  subjects  from  doubt  concern- 
il  d>tjb(  concerning  the  validity  of  certain  mar-  ing  the  validity  of  certain  marriages  solemnized 
i^es  soiemnixed  abroaJ,*'  or  ou  the  law  as  it  abroad/'  I  apprehend  that  there  can  be  no 
'.:?ts  subsequent  to  the  passing  of  that  statute.    \  doubt  that  this  is  a  remedial  statute,  and,  accord- 

W'itii  respect  to  this  Act  itself,  I  am  not  aware,  ing  to  all  legal  principles  of  construction,  it  is 

'  i:  it  has  ever  received  (after  deliberation  and   to  receive  such  an  interpretation  as  will  meet  the 

re)  any  judicial  construction  whatever.     I  do   evil  intended  to  be  remedied,  and  is  therefore  to 

:  know  that  in  any  case,  in  this  or  any  other  have  an  extended,  not  a  restricted,  construction. 
x.rt,  this  question  has  been  submitted  to  judi*  And  it  begins  by  sayin*:,  ^*  Whereas,  it  is  expc- 
il  consideration;  namely,  whether  a  marriage   dient  to  relieve  the  minds  of  a// his  .Majesty's 

die  house  of  a  British  ambassador,  in  which  subjects'' — thc^ie  words  must  be  construed  in  an 
::  of  the  parties  only  is  a  British  subject,  is  or ,  ample,  not  a  confined  sense, — *'  from  any  doubt 

nut  excluded  from  the  operation  of  the  Act.  concerning  the  validity  of  marriages  solemnized 
/.i  I  can  find  on  the  subject  is,  that  a  case,  that  by  a  muii:»ter  of  the  ciiurch  of  England  in  the 
:'  O'Connor   v.    Ommaney^   occurred    in    the   chapel  or  house   of  any  British   ambassador  or 

>jrt  of  Chancery  under  preciselv  similar  cir-  minister  residing  within  the  country  to  the  Court 
<!-iance^.      A   party  was  entitled  to  a  sum  of^  of  which  he  is  .tccrcdited,  or  in  the  chapel  be« 

>  :vr  m  Court,  but  it  was  necessary  to  shew   longing  to  any  British  factory  abroad,  or  in  the 

^.:  tl.ere  had  been  a  valid  marriage;  and  it  ap-|  house  of  any  British    subject    residing  at  such 

art  d  that  a  marriage  Jeybc/o  had  taken  place   factory,*'— and    it  goes  on  to  include  marriages 

'«evii  the  parties,  one  being  a  British  subject   within   the    lines    of    a    British    army    serving 

>i  tnu  other  a  Swiss,  and  that  they  were  mar-j  abroad  ; — and    it  enacts,  **  that   all  such    mar* 

i  iu  the  house  of  the  British  ambassador  at  riages  as  aforesaid,  shall  be  deemed  and  held  to 
<jj)l*s  in  1816.     It  was  referred  to  the  Master   be  as  valid   in    law   as    if  the  same   had  been 

>  report  wliether  the  party  had  proved  the  mar-  j  solemnized  within  her  Majesty* s  dominions,  with 
i:'.' :  he   reported  that  a   valia  marriage    had  |  a  due  observance  of  all  forms  required  by  law. 
L^vii  place ;  the  report  was  not  objected  to,  and..      Now, certainly  the  statute  is  not  expressed  in 
1^  confirmed  by  tike  Court, and  a  decree  passed,  very  sutLsfactory  terms;  because  not  a  word  is 

A\  declared  the  marriage  to  be  good  and  i  said  as  to  whether  it  applies  to  marriages  between 
.  'i.  I  was  informed  that,  when  this  case'  British  subjects  alone;  or  to  marriages  in  which 
Lue  under  tlv*  consideration  of  the  Court  of|  one  party  is  a    British  subject  and  the  other  a 

s^iicery,  the  matter  underwent  much  discus- ■  foreigner ;  or  whether  it  applies  to  all  marriages 
>•).  which  brought  th^  facts  and  the  law  fully,  whatsoever,  had  and  solemnized  in  a  British  am- 

:fte  attendon  of  the  Court.  I  have,  however,  j,  bassador^s  chapel.  It  is  not  very  satisfactorily 
iide  inquiry  of  the  present  Lord  Chancellor  and ,  worded,  so  as  to  convey  a  definite  and  specific 
['  the  Master  of  the  Rolls,  as  to  whether  they  |i(lca  on  this  point.  Ou  the  other  hand,  there  are 
ive  any  recollection  of  having  decided  the  point   no  words  of  exclusion,  which  shew  that  it  was 

qu>>tion,  and  1  am  informed  by  both  these;  the  intention  of  the  Legislature  that  the  Act 
inicd  lords,  that  they  have  no  recollection  of  .should  apply  exclusively  to  British  subjects,  and 


van^  decided  h.    I  mention  this,  because  what- 
cr  decree  may  have  been  actually  made,  it  is 
jssible  that  I  can  consider  it  as  a  ruling  deci- 


not  to  marriages  where  one  party  was  a  British 
subject  and  the  other  a  foreigner;  it  only  de< 
clares  that  the  marriage  itself  so  had  shall  be 


.'i.  unless  the  question  had  been  deliberately   good,  without  any  specification    as  to  the  par - 

;.ued  and   decided  on  consideration.     I   am,    ties  :  "  that  all  such  marriaf^es  as  aforesaid  &  hall 

vrefore,  under  the  necessity  of  applying  myself 

>  a  consideration  of  the  question  without  the 

:;eBt  of  any  authority  of  a  decided  case  in  any 

le  of  those  Courts,  which  are  entitled  to  great 
'-^pectatmy  handft. 

1  now  proceed  to  consider  the  statute  itself, 
^i<<i  I  si^all  consider  its  effect  with  reference  to 
-ic  ^ords  of  this  statute  alone,  and  without  re- 
•  rence  to  any  other  statute  in  part  materid 
'>£(ore  or  ance. 


be  deemed  and  held  to  be  valid,''  without  any 
words  of  exclusion.  It  is  clear  that  a  mirriage 
between  two  British  subjects  is  valid  by  this  Act; 
and  I  cannot  see  on  what  principle  (  can  put  a 
construction  upon  it  which  should  exclude  a 
marriage  where  one  party  is  a  British  subject  and 
the  other  a  foreigner ;  because,  if  1  were  to  do 
so,  I  should  not  carry  the  Act  into  full  effect,  for 
1  should  not  relieve  the  minds  of  all  his  Ma-* 
jesty^s  subjects  from  doubt.     I   am,  therefore. 


9  Lam  ReporU. 

cVwh  f^  f^ukoi  th»l  a  itt*mii!*,  h»d  under  the   Turing  the  opinion   of   the  CoCRT,    "We 


therefore  think  thai  our  Courts  of  Law  must 
take  noiice  that  the  plaintiff  would  have  no 


C3ivMm5«MKx«  $t»rc^  »usa  be  considerrd  a  valid 

wwinxii^:^,   pixnidfd    oiie   of  the   panics  was  a 

l^t;i^S  *«h>e<t  at  ihe  ume,  .      ,  .  i_ 

1  hi*  o|nr.KM»  I   haxT  ImthcJ  on  T*iefen«  to  fright  to  su«  in   his  own  name  upon  the  con- 

;ract  in  the  Courts  of  the  countrr  where  such 
.01. tract  was  made ;  a:.d  that  ^uch  being  tlie 


iKr  Mati'ir  itsrK:  h«t  an«>thrr  ssatnte  was  passe*^ 

^4  liov  4,  e  inT,>  1%  j»/7M  n»<:.vr,4  ir.  that  ven 

^x^an  ar^  m.th  a  scni.W  cViVt.   to  rr:^dtT  val:c.  j  1    1  1    -  r-        •-  *i.^» 

V    ^    .  c.    r»  ^--Jv V  ;«  tVs*  r.v.,x#.     ^a>e,  thcii,  we  mu*l  hr*a  in  cor  Lourti".  tliat 

»na'Taj:r*  haa  at  5^K  t  rt^t"J■^«ri:^  \x\  tne  cr.aj^f.  »         ••  .  ^ 

^  ih<  K>ivs'.a  fv^r-;v«rT»  »v3  ;n  r'i*«t<'  honses ;    he  can  have  no  rghl  of  suing  here." — Ed. 
•nU  5j  *- rvi  icsv".\  s»<.:  >«•.  this.  \rt,th»t  tht  imr-i      ^•»>  In    Ii:.C.h.']   v.   Si.:i:h,  2  Cons.    Rep. 
r.*.^  >>*..  t»  c.vvi  •^t;S«  Iv-.h  oro^c  v^f  tHc    _^^    j^^^^  Stousll  sa^.d,  -  It  k  true  that 
pa-»  <^  bt  siViN^fsrts  o:  ir.5*<vur:n.     ,Ar«c  ::  max  ,-  i    j    i  -  i 

Sf  ^:•.,^r^^  a^.v,:  -^  r,.    <s>r:f :  .^.>i,  iKai    A  iK  '  Er.gu^h  Gt*;s;.»i:s  here  estab.-hed  this  rule, 

l^  suuursr  V»j'i  XT\c.  *:joS  t*^  pr»v:.x">e  t.V  $»o>f  •  thit  a  fort:r3  carricj-e,  valid  according  to 
<v>o.ycs'^ivn^.->rs  S  a*  Act  ^^  at  tSe  saiDf  limf  |  ,j,^,  |^^,  ^,^\j^^  v^^^  ^^^,^  ce'.cbrated,  i» 
af>i  »«  tiA»"i   «>4C.vv*,   -J  w,M..4  ha^v  nsrJ  i!x  ;  ^  ,  ,      • 

i:jssM:S?i>iS  a  TV-  rr:..V  vc  law,  i^ja  ^.u  the  com  !      In  th?  A'.'^--  v.  Bno-^z  fm  ilO  E^sU  :2^i^ 


kv>i.  aa  ssarn:?*  7uss:^src  »a  T»r-^  w/a.v^aa,  is  is  a  1  .  ,      ,      ,  .«       ,  ^      i  ^    .i.^ 

^  ^      >  ^  ^-•^^    .  ia  &i;:r»*ssi.aors    c^^p^js^  u    n.i»-.e    t«v   the 

«.  >  v^  :hr  >oSvjvi  *^  ir.k-Jot.     i  ^r*^  *  5CjJx»:e,    iuOwai>v>f  of  liie  fcnf  i^  siaie,  wi*JA  be  good 
%v  .K>ij^rv:v  Tvnssrkt  T  :rr  •vri'^^T  5  *V  4  >^   ..     :rr.rr:scf^  it  ib^se  Cc"Li-tr:€>;  "bi.:  liat.  if  L'-t 

«t  J  junSi^c*  sr».-v  :t^  aJv-.   .ok  oC  ;r»t  isr  ri>^  ,     -  ,,'',,, 

«  _ 

.  -  • 

1  t\,.tX  «  wx  iti^\  w  c  *'*  Slot  a  iv»ii>nw^»w  I  . 

a^  iht  >.;CA**f  :t  o»t^:».»Tv  »  X-  K"^»t  i^«:  «»r*  a  I 


V -a  !!♦;•»   t.«"t  t::w  jc ••-•»*   <%'    nii"-«r<  x:  Ktiti,  it  ^ 


nv  -:        *  •«   •  ^^-*T4;^  t*a>  iT\»iir*i    "tr   i.    nasa»^ 

JK^  «,%  «m  I   *^  nv   *-n-  .a.'    v  jLtn.M.^.--  -,-.:         -**^''''/  »'  fj^ -■.-.>  ifm^.t,jr  im  /»mpv.a  ^ 


r  ^^feH    ^tiwt   «tmiia  'wimifw    .ilvr  wmk    «r?>nj-^ 
_  »'.vt.;uu»       «v^'l    I^tf^<«^  jvews  nwufujL  tn  Kma.* 

^Tom   *ir-  m.uki<.  tuw  a«  1^  taLi^  ^  'vkwtvl^ 
<«2:.:..fe>  I    ^.;  •*?       t*»w  *   .^f*  ^  ^^ 


».    •- 


.  **.!.  ^  ^ife.4.  .1  Urn*,  .-msb.^  x:  «k.*;«     «a**4  It  hm  jma.^  a   i 


Ijuo  BtpmiM^ 


e 


aschai]ged  irilh  ctuiin^  iht  deiAk*  of  one  of 

lie  setmeo  bj  striking  him  scwcfal  timet  with  « 
iece  of  sticks     The  other  charge  of  murder  was 
:ainbt  the  steward  of  the  Testel,  who  was  al- 
^ed  to  have  stabbed  the  capteto  with  a  knife  as 
t  lay  in  bed,  the  Utter  being  wholly  unpre- 
i'td  for  the  attack,  and  could  obtain  no  a^ist- 
..e,  as  it  appeared  that  the  crew  were  intimi- 
Ut-d,  and  the  fire-arms  and  other  weapons  of 
L-feiice  bad   previonslj    been   hidden.       With 
^ird  to  the  case  of  the  mate,  it  appeared  that 
:ic7  the  death  of  the  captain  he  aju>umed  the 
Diniuand  of  the  ship,  and»  the  weather  being 
uisterous,  the  assistance  of  all  hands  was  re- 
hired on  deck,  and  it  would  appear  thai  one  of 
le  sailors,   the  unfortunate    deceased,    being 
nable  from  disease  to  quit  his  hammock,  was 
...>eqaentiy  nnable  to  take  that  active  part  ui 
\\t  »hip  which  the  e&igencies  of  the  ease  re- 
;.rcd     The  mate,  who  was  not  at  the  time! 
rre  of  the  man's  illness,  supposed  that  he  was 
•a.king  from  his  duty,  and  under  that  impres- 
-!'/>  be  chastised  him  in  the  manoer  described. 
V  ff  certainly,  if  the  mate,  having  the  command 
'  a  ship  under  the  circumstances,  had   good 
U)on  to  insppose  that  the  deceased  was  flinch- 
t.g  ^om  his  duty,  w«s  justified  io  eom  pel  ling 
im  tu  work,  but  he  would  not  be  justified  in 
i^ing  unneeessaiy  violence,  and  the  question  for 
be  grand  jury  would  be,  whether  the  death  of 
be  Qian  was  occsttioned  by  the  alleged  ill-treat- 
sent  he  met  with  from  the  mate,  or  whether  the 
liease  under  which  he  laboured  might  not  have 
au»ed  his  dissolution  independently  of  the  per- 
Qoal  violence  he  was  said  to  have  received.  The 
lamed  judge  then  observed,  that  having  looked 
arefully  into  the  «iepositioRS  in  the  case,  his 
vo  opinion  was  that  there  was  no  ground  for 
he  chdrge  of  m order,  but  the  grand  jury  would 
odge  for  themselves.     As  regarded  the  other 
a^e-- namely,  the  alleged  murder  of  the  csptain 
);r  the  steward,  he  did  not  think  it  necessary  to 
''ouble  them  with  many  observations,  because, 
•  e  asRiult  having  been  committed  under  the 
'cum^tances  stated,  anil  the  weapon  used  on 
W  occasion  being  a  knife,  there  could  be  but 
*4ie  doubt  as  to  the  inlentiott  of  the  party 
^•'iirged,  and  therefore  he  had  no  heaitatioo  in 
^ecijmmending  that  the  case  should  be  submitted 
U)  the   consideratton   of    the  petty  jury,  who 
«ould  judge,    when    the   whote  of  the   facU 
were  pkc^  he&ice  them,  how  far  the  charge 
"f  Durder  was  sustained.     Reverting  once  more 
t  <  the  other  case,  he  woukl  just  suggest  that  the 
mdae  severity  exetctaed  by  the  mate  over  the 
<iecea^  si^t  have  been  produced  without  any 
uitemion  to  caose  death,  or  the  mate  might  have 
^  St  the  time  so  completely  under  the  control 
'"  the  crew  as  to  ^aee  his  own  safety  in  jt  opardy 


if  be  did  noiact  insneh  aa  rnoigancy.witkths 
viij^our  and  determination  which  his  mea  required 
of  him.  It  should  not  be  forgotten  that  the 
vessel  WAS  buffetled  about  by  foul  weather  at  the 
time,  and  if  the  illness  of  the  deceased  wa.s  not 
known  to  the  mate,  he  would  have  been  justitied 
m  compelling  him  tu  work  like  the  rpbt  of  the 
crew,  slthough  he  had  no  right  to  use  undue 
violence.  The  learned  Recorder  called  the  at- 
tention of  the  grand  jury  to  two  cases  of  rape 
which  appeared  in  the  calendar.  'I  he  circum- 
stances  which  attended  one  of  the  cases  were 
rather  peculiar.  The  prosecutrix,  it  appeared, 
was  bar-maid  in  a  public- house,  and  the  party 
charged  with  violating  her  person  was  her  mas- 
ter. From  the  evidence  of  the  young  woman, 
it  would  appear  tliat  the  prisoner  entered  her 
bed^roum,  and  while  there  she  swooned  twice 
away  from  the  effects,  as  she  alleged,  of  previous 
illness.  Her  statement  was,  that  while  she  was 
in  a  state  of  insensibility  her  roaster  had  violated 
her  person,  but  she  w»s  not  aware  of  tlie  fsct 
until  the  following  morning,  when  certain  symp- 
toms, coupled  with  the  recollection  of  what  had 
passed,  convinced  her  that  the  prisoner  had  been 
guilty  of  eflecting  her  ruin.  There  was  one 
circumstance  which  certainly  tended  strongly  to 
strengthen  her  statement,  and  that  was,  that  on 
tl«e  following  morning  she  mentioned  what  had 
occurred  both  to  her  mother  and  another  person, 
and  then  immediately  left  the  house.  Now,  in 
all  charges  of  this  description,  it  was  essential  to 
the  ends  of  justice  that  the  jury  should  be  satis- 
fied that  the  prosecutrix  had  taken  the  earliest 
opportunity  to  make  known  her  wrong,  which 
appeared  to  have  been  done  in  this  instance,  and 
under  all  the  circumstances,  the  charge  being 
one  of  a  very  serious  description ,  his  Lordship 
was  of  opinion  that  the  grand  jury  would  do  well 
to  send  tlie  case  into  this  Court  for  trial.  The 
second  charge  ol  rape  was  alleged  to  have  been 
effected  on  a  yoimg  girl  only  1 4  yt^n  iA  age, 
and  tlie  party  chaiged  was  alleged  to  have  en- 
tered her  bedroom,  as  in  the  last  case,  and, 
taking  advantage  of  the  absence  of  her  sister, 
effected  or  attempted  to  effect,  his  object.  From 
the  evidence  of  the  aorgeon,  however,  the  grand 
jury  would  probably  see  that  the  capital  chaige 
could  not  be  supported  in  this  instance,  but  that 
was  a  question  solely  fur  them  to  consider. 
Fhere  were  no  less  than  nine  cases  of  cutting 
and  wounding  in  the  calendar,  and  one  of  at- 
tempting to  Btab  with  a  knife,  making  in  all  ten 
charges  of  this  description  within  little  msie  tlutn 
a  month.  The  learned  jud'j;e  then  proceeded  to 
read  the  clauses  applicable  to  offences  of  this 
kind  in  the  1st  of  Victoria,  cap.  85,  and  after 
adverting  at  some  length  to  the  provisions  of  the 
Ad  in  question,  which  gave  power   both  to 
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of  mandamug  against  the  parochial  matfaorities 
to  compel  the  payment.  To  remedy  thai  evil, 
and  to  prevent  the  difficulties  tonihich  the  board 
of  guardians  had  consequently  been  subject,  a 
hill  was  iAtroduced  last  session  of  Parliament  for 
the  purpose  of  empowering  boards  of  gaardiana 
(;^enerally  to  proceed  against  the  officers  of  pa- 
fishes  in  default  by  a  more  summary  process  than  the 
tedious  mode  of  writ  of  mandamus^  which  was 
always  evaded  by  the  parties  paying  the  amoant 
the  day  previous  to  the  writ  being  returnable. 
That  bill,  however,  met  witli  a  strong  opposi- 
tion, more  particularly  from  Lord  Lyndhurst, 
and  he  believed  he  might  say  it  was  in  fact  only 
owing  to  the  conduct  of  the  Chelsea  authorities 
being  adduced  that  the  bill  was  ever  passed  into 
a  law.  It  was  under  chat  statute  ( 2nd  and  3rd 
of  Victoria,  cap.  82)  that  be  and  the  other 
members  of  the  deputation  applied,  by  direction 
of  the  board  of  guardians,  to  the  bench  for  a 
summons  against  the  four  overseers  of  Chelsea, 
calling  upon  them  to  shew  cause  why  a  distress 
wairant  anould  not  issue  against  their  gocxk  and 
chattels  for  the  amount  in  airear,  £9ti  I «  lis.  6d» 
Mr.  Hawkes  trusted  the  fiench  would  grant 
the  application,  and  would  appoint  an  early  day. 
as  it  was  most  important  that  the  avKMiot  should 
be  got  in  as  speedily  as  possible,  it  being  ouiair 
that  the  other  parishes  ^ould  be  compelled  to 
sttp^HMt  the  poor  of  Chelsea,  which  vas  ab- 
solutely the  €aae«  There  was  at  that  moment 
a  writ  of  mandtimus  iu  existenoe  aga^ist  Chel- 
j)^a,  which,  ho«Tver,  wms  not  letnmable  imiil 
*}>>  V  A  />; ;sf->^*  sh,-y~hi  ^-^f  N<»*'<'W^ber  lena.  Ererr  ohsucle  thai  could 
rAV?>  /:Wri^yj)r/>i*,  I^A-:^    ^^w*'^   in   the   way    of    that    board    was 

throwia  idt  the  ptirpose  of  obtaining  a  dsso* 
Union  of  the  «Tiioa«  it  be:nff  ooDteoded  bv 
the  Chebea  aaihonties  thai  the  rates  had  been 
rt*atK  TncTf^asard  in  that  pan>h  bv  the  fiannatioo 
v»V  the  ni>)c«v 

Tiie  i^xm  aaid   ther  had  heard  of    such 


Jufl^fN  and  JurtvH  to  mitigate  the  severity  of  the 
pn*vinuM  liiw,  the  Recorder  observed,  that  offences 
of  thin  Rrrioum  dcKoription  had  within  the  last 
two  yf nrs  hrcome  so  numerous,  that  it  became 
all  porxona  to  whom  the  administration  of  the 
law  wuR  intruNtrd  to  endeavour  to  repress  a 
speoirs  of  crime  which,  if  unchecked,  would 
remain  an  a  ladling  Ntigtna  and  di?igrace  on  the 
national  characirr.  The  grand  jury  would  there- 
fort*  do  well  to  put  all  snch  cascsi  in  the  course  of 
fuYihcr  inipiirvi  and,  in  ortler  to  eflect  that  ob- 
led.  It  wax  moht  drsirahle  that  thev  should  exa* 
mini*  all  the  wih\e»xes  in  such  cases,  so  as  they 
should  not  tuniHt*  hills  upon  light  or  insufficient 
i;^>nnds,  U  too  fretpicnlly  happened  that  re* 
Uh\rt  ^rit»  desinnis  of  soOening  down  their 
evdtMU^  whon  they  came  he(\>re  grand  juries,  in 
or^lor  t%>  iKttH'n  their  ot^nnexions  by  blood  or 
maTti  >»j;v  from  the  cvm^ts^wcnce*  of  their  violence; 
hut  the  etuh  of  putice  re^juiml  that  the  law 
nhooKl  be  vin<ho*te*l  in  all  snch  cases,  and  that 
ot^oncr*  of  th\s  unmanly  and  un-English  de- 
jsci'iptu^^^  should  be  put  down  with  a  strong 
haiut 


KK\S1N0WX   rKTTY  SESSIONS, 


I\v»i^  1.%^  A>i«fN't>>iiiNT  Act. 

«vi^>v,  I  m/»*f  *>♦  r^r  r/>V>  WW  t«T>oi9  r^.rm 


\<^aci>ia\  Mn  Jx^^^y^rtOof^rr,  the  Chairman. 
ai^  X^4«Q«r!<  Haw-i-es  and  KvnxiU  r^^  oi  rtie 
^4)ar>i^^aif«  y<  the  ken^nct^w  I  iiW«,  aiaro«Wv3    ^aamnents,  and  ther  heliev^  ahio  that  there 


K^^nr  Sir  A«iic\  Snx^^i  Uii4iK  and  Mr, 
3t\*itj,Mfc  :he  s»r:int  n»iiru4«Me^  iw  the  |»ar 
ftAv-  «v  mai  in£  il»e  t4\li«'m*mi:  annlK'wtMta, 

%rwi*sa4f»i  *.r"  /»f  fiirv'ivtibr  o*  ia«i^*»y  nn  arnv».'r« 
wur*^  o*  wv»i.<t#«#*-v7A/r  *wi^n-/«i»,v.  w#»f  /m;i 
■r  'a/  VHi-^Hf*^  M-Ti»*»*r  /ai<  A •^•ssi ••/>'/>*  *  aM^a, 

t  '*'o'«  tW  ^nMnmrn^cmem  <\:~  ihe  Kew^sH^«Tnr 
A  I  »nt  Uv  Mwr^  n*  ^namtaim 


a  Ut^  n«nnh(v  of  de^uJMrs  an  the  rates^  be- 
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AriicUd  Cterki  tUHrfBitt.  II 

The  BcrCR  inqaired  bow  It  was  that  the  pa*  I  pmon  shall  have  duly  tenrad  hia  elarkthip  rnider 
>chial  conmiittee  did  not  make  rates  large  |  articles  in  writing  fcyr  that  purpose  shall  after 
1  vjgh,  especiallj  as  they  had  the  power  in  their  Isuch  service  of  the  clerk  be  struck  off  the  roll  in 
y  n  hands.  '•  consequence  of  some  defect  in  the  service  under 

Mr.  RymiQ  replied,  that  it  was  owing  to  the  -the  articles  of  clerkship  or  of  the  admission  and 
ntal  of  the  parish  having  be^'n  redoced  osder  enrolment  of  soeh  attomeVf  solicitor,  proctor,  or 
le  General  Assessment  Act,  while  the  rental  of  notary,  the  person  who  has  so  duly  served  hts 
\t  other  parishes  had  been  raised.  While,  clerkship  shall  not  be  prevented  or  disquali6ed 
..-rt'fore,  the  other  parishes  raised  rate  sufficient  ]  from  bemg  admitted  and  enrolled  as  an  attorney, 

a  moderate  pounda^,  that  of  Chelsea  was  solicitor,  proctor,  or  notary,  nor  liable  to  be 
nable  to  raise  eoough,  for  fear  of  the  rate  'struck  off  the  roll  if  admitted,  by  reason  of  any 
ppt  aring  too  exorbitant.  such  defect  as  aforesaid ,  provided  that  such  clerk 

rhe  Bench,  on  examining  the  Act  of  Parlia-  or  person  be  otherwise  entitled  to  be  sdmitted 
iewu  said  they  saw  it  was  necessary  that  the  and  enrolled  according  to  the  laws  now  in  force 
:xinonses  should    be  heard  before  a    special  ,  relating  thereto. 

^<\oM  of  the  magistrates  for  the  whole  of  the  >  VI IL  And  be  it  enacted,  that  no  person  who 
Afi^hes  within  the  division  of  the  county ;  it  has  been  admitted  and  enrolled,  ana  in  actual 
c  •'  u'd  therefore  be  necessary  that  some  days  practice  as  an  attorney,  solicitor,  proctor,  or 
houid  elapse  before  thai  could  be  accomplished,  notary,  ahall  be  liable  to  be  struck  off  the  Roll 
K'j  rhairman  himself  being  in  Sussex.  for  or  on  account  of  any  defect  in  the  articles  of 

Mr.  Cornell  said  it  wu  most  necessary  that  clerkship,  or  the  registry  thereof,  or  ihe  service 

t:\  magistrate  should  be  summoned,  for  even  under  such  articles,  or  of  his  admission  and  en* 
f  0  .Iv  one  was  omitted,  the  whole  proceedings  r&lment,  unless  the  application  for  striking  him 
'  )uM  be  informal.  off  the  Roll  be  made  within  twelve  months  from 

yU,  Rymill  suggested,  that,  in  addition  to  the   the  time  of  his  admiaaion  and  enrolment. 

ir  overseers,  the  names  of  five  (being  S'  IX*  Provided  always,  and  be  it  enacted,  that 
'  jrum)  of  the  parochial  committee  should  be  in  any  case  in  which  the  original  articles  of  clerk** 
^twise  inserted  m  the  summons,  the  Act  saying  ship  shall  have  been  or  shall  hereafter  be  lost  or 
the  parochial  and  other  officers/'  destroyed  before  or  after  payment  of  the  duty,  it 

After  considerable  further  discussion,  shall  be  competent  to  either  of  her  Majesty's 

Tlie  Bk:«ch  decided  on  issuing  the  sum*  Superior  Courts  at  Westminster,  to  direct  the 
;  uses,  and  directed  that  the  divisional  clerk,  enrolment  of  a  copy  of  such  articles,  upon  being 
f.tuld  be  required  to  issue  a  precept  to  the  satisfied,  by  such  evidence  as  shall  appear  to  the 
\z\\  constable  of  the  division,  to  summon  a  Court  sufficient  to  prove  the  loss  of  such  original 
[K-ciil  meeting  of  the  justices  at  the  earliest  day  articles,  the  authenticity  of  the  paper  proposed 
ossiule.  for  enrolment*  and  that  the  duty  has  been  duly 

';  paid  upon  such  articles  or  upon  the  copy  thereof, 
-  ■  I  to  be  shown  by  the  denoting  or  other  appropriate 

1  RTini  wn  r»i  pbtz^a  dpi  tpp  mr  t  «*■"?»"  ^^?  "«  "'■7  'cqwiw.  and  provided 
ARTICLED  CLERKS  RELIEF  BILL.   ^^^  Comt  shall  be  satisfied  that  the  clerk  has 

duly  served  under  such  articles  from  the  thne  of 


2  ft  3  Vict.  Cjp.  XXXIII. 


the  execution  thereof,  or  for  such  time  as  shall 
appear  satisfactory  to  the  Court  under  the  cir- 


In   Act  io  indefnnify  such  persons  in  the  cumstances  of  the  ewe. 

r-p  .^  J    w-.      t  ♦  ...  J  A    ^^     'l     X.  And  whereas  by  an  act  passed  in   the 

Lniied  Kingdom  iu  hate  omitted  to  qua- \   ^_^»v ,  .i       <        -  . .  rTTT  ,    ^" 

^  ^       V  seventh  year  of  the  leign  of  his  Majesty  Kmg 

lify  thenuelvesforojfieesandemplmfmmts,   Qtorge  the  Fourth,  to  allow,  until  the  1 0th  day 
nrtd  for  extending   the  time  limited  for  of  October,   one   thousand  eight  hundred  and 
thnsejyurposesrespectivehj  until  the  twenty,   twenty-six,  the  enrolment  of  certain  articles  of 
.    ,     .  ^  «/     .  .  f     .  ,     clerkship,  and  for  other  purposes  therem  men- 

.Pfih  dfiy  of  March  one  thousand  etght.  jj^^^  ^  ^„  ^^^^ed,  that  H  should  not  be  law. 

kvndred  and  fo^  ;  ^nd  for  ihe  relief  of  ful  for  the  Commissioners  of  Stamps,  or  any  of 
Vhrhs  to  Attomtes  and  Solicitors  in  cer-  ^^^'^  officers,  to  stamp,  under  any  pretence  what- 

tam  cases.  [29th  July,  1839.]     'l"^' ^^'  '^"^  ?^"'!2r"/v!L*  7"'^'  ^'^"^ 

^^  *•  •'*  -*    .  their  date,  any  artioles  of  clerkship  to  attomies 

(  Concluded fi^  p.  416,  vol  2.)  \  or.others,  as  therein  specified :  and  whereas  the 

^  ^         *^  ^  \  usmg  of  the  word  •*  Months '  m  the  said  last- 

VII.  And  be  it  enacted,  that  in  case  the  at-  Imentioised  act,  in  this  respect,  without  the  addi- 

torncy,  coHcttor,  ptoctor,  or  notaiy  to  whom  any  j  tion  of  the  word  ^  Ciktidar,*'  occ«ioned  mis- 
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takes  and  inconv^nieocies ;  be  it  enacted,  that 
from  and  after  the  passing  of  this  act  the  word 
'*  Months''  used  in  the  said  last-mentioned  act, 
so  far  as  the  same  relates  to  the  stamping  of 
articles  of  clerkship  to  attorn ies  and  others  therein 
specifiedi  shall  be  understood  to  mean  calendar 
months. 

XI.  And  whereas  several  persons  bound  to 
serve  as  clerks  or  apprentices  to  attorn  ies  or 
solicitors  have  applied  to  have  the  indentures  or 
contracts  of  such  clerkship  stamped  after  the 
expiration  of  six  lunar,  and  before  the  expiration 
of  six  calendar  months  from  the  date  thereof ;  be 
it  enacted,  that  it  shall  and  may  be  lawful  for  the 
Commissioners  of  Stamps  and  Taxes,  or  any  of 
their  proper  officers,  at  any  time  before  the  last 
day  of  Michaelmas  Term,  one  thousand  eight 
hundred  and  thirty-nine,  to  stamp  any  articles  of 
clerkship,  contract,  indenture,  or  other  instru- 
ment whereby  any  person  hath  become  bound  to 
serve  as  a  clerk  or  apprentice,  in  order  to  his 
admission  as  an  attorney  or  solicitor  in  any  of 
the  courts  of  law  or  equity,  although  the  period 
of  six  calendar  months  from  the  date  thereof  hath 
now  elapsed,  upon  payment  of  the  proper  duty 
payable  in  respect  of  the  same,  and  of  the  fur- 
ther sum  of  five  pounds  by  way  of  penalty,  pro- 
vided it  shall  be  proved  to  the  satisfaction  of  the 
said  commissioners,  that  application  was  made 
to  them  or  to  their  proper  officer  to  have  such 
articles,  contract,  indenture,  or  instrument, 
stamped  within  six  calendar  months  from  the  date 
thereof. 

XII.  Provided  ^ways,  and  be  it  enacted,  that 
this  act  or  any  thing  herein  contained  shall  not 
extend  Or  be  construed  to  extend  to  restore  or 
entitle  any  person  or  persons  to  any  office  or  em- 
ployment, benefice,  matter,  or  thing  whatsoever, 
already  actually  avoided  by  judgment  of  any  of 
her  IVlajesty's  Courts  of  Record,  already  legally 
filled  up  and  enjoyed  by  any  other  person ;  but 
that  such  office  or  employment,  benefice,  matter, 
or  thing,  so  avoided  or  legally  filled  up  and 
enjoyed,  shall  be  and  remain  in  and  to  the  person 
or  persons  who  is  or  are  now,  or  shall  at  the 
passing  of  this  act,  be  legally  entitled  to  the 
same,  as  if  this  act  had  never  been  passed. 

XIII.  And  be  it  enacted,  that  in  case  any 
action,  suit,  bill  of  indictment,  or  information 
shall  from  and  after  the  passing  of  this  act  be 
brought,  carried  on,  or  prosecuted  against  any 
person  or  persons  hereby  meant  or  intended  to  be 
indemnified,  recapacitated,  or  restored,  for  or  on 
account  of  any  forfeiture,  penalty,  incapacity,  or 
disability  whatsoever,  incurred,  or  to  be  incuired, 
by  any  such  neglect  or  omission,  such  person  or 
persons  may  plead  the  general  issue,  and  upon 
their  defence  give  this  act  and  the  special  matter 
in  evidence  upon  any  trial  to  be  had  thereupon* 


REVIEW  OF  NEW  BOOKS. 


Precedents  in  Convkyancino,  adapted  /*» 
the  present  State  of  tJie  Law.  Illustrated 
with  Notes,  Practical  and  Critical,  l^y 
ThomasGeorgeW^tern,  Esq.F.R.A.S. 
of  the  Middle  Temple ;  Author  of"  Tlie 
Commentaries  on  the  Constitution  aitd 
Laws  of  England/*  dedicated  by  com- 
mand  to  her  Majesty  the  Queen,  &c.  Tn 
continuation  of  the  Precedents  by  S. 
Valus  Bone,  Esq.  Vol.  III.  Part  3. 
Loudon  :  John  Richards  and  Co.  Law 
Booksellers,  194,  Fleet-Street — Nov.  1839- 

Anothernumber  of  this  Original  Work 
upon  Conveyancing  is  before  us,  and  like 
its  predecessors  is  calculated  to  be  of  great 
benefit  to  the  profession.  Such  a  work  has 
long  been  wanted.  The  present  Number 
contains  what  may  be  termed  Commercial 
Precedents,  and  among  them  we  find  the 
Author  has  stamped  bis  work  with  origin  - 
ality  by  introducing  a  new  form  of  Limi- 
tation applicable  to  Powers  of  Sale.  Much 
has  been  written  npon  the  legality  of  these 
Powers  now  in  use.  Tbf^  Author  in  a  note 
to  the  New  form  he  has  introduced,  says — 

This  is  a  New  Form  of  Limitation,  and  is  con- 
sidered by  the  author  as  one  of  great  simplictty, 
and  well  calculated  to  efiect  the  intentions  of  the 
parties  to  such  a  trust,  without  involving  them 
in  any  difficulties.  The  legal  fee  is  vested  (or 
supposed  to  be,  with  the  aid  of  the  incum- 
brancers, who  may  convey  that  fee  to  the  trus- 
tees, without  any  further  concurrence  of  the 
mortgagor)  in  the  trustees,  their  heirs  and  as- 
signs ;  and  the  powers  are  to  be  executed  by  the 
trustees,  or  the  survivor  of  tiiem,  his  executors^ 
administrators,  or  assigns.  Since  the  case  of 
Bradford  v.  Belfield  (2  Sim.  264.)  it  has  become 
of  importance  that  the  limitation  should  be  to 
the  assigns  of  the  donee  of  the  power.  See  also 
Townsend  v.  Wilson,  1  Barn,  and  Aid.  608. 

It  is  said  that  a  power  of  sale  to  a  mortgagee, 
his  executors  or  aoministrators,  or  his  or  their 
appointees  or  assigns,  is  objectionable,  as  tend- 
ing to  a  perpetuity;  and  various  new  forma  ha\e 
been  suggested  to  meet  such  a  difficulty. 

The  only  serious  difficulty  tliat  has  yet  ap- 
peared is  ill  the  case  of  an  infant  heir,  which  is 
now  remedied. 

Sir  Edward  Sugden,  in  his  Treatise  on 
Powers  (Vol.  ii.  p.  494,  cd.  6.)  says,  aa  to  the 
validity  of  powers  of  sale  and  exchange  not  rv 
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ed  to  lives  in  bcin^  and  tifenty^one  years  I  to  be  ascertained  independently  of  any  discretion 


:rc;:ii 

fiorwards,  the  general  practice  had  been  not  to 

'/'tie   them,  and  that  half  the  titles    in  the 

'  ^itm    depended    on    the     validity   of   such 

v\ers.     That  if  the  power  were  vitbin   (he 

r«'  of  perp<»tuitieA,   the  line  could  always   be 

:3\vn,  and  there  appeared  to  be  no  reason  why 

.should  be  deemed  void  in  its  creation.     Such 

oivers  appemd  to  be  valid  oo  the  saaie  ground 

Mt  a  shifting  use  nuiy  be  limited  to  take  effect  at 

V  period,  however  remote*  where  the  estate  is 

:*jlaHT  limited  in  tail,  because  the  tenant  in 

.:i  may  destroy  the  t&hifting  ose  by  •  common 

covery  ;  y«t  tbciv  the  estate  of  a  tenant  in  tail 

t  baring  suffered  a  recovery  may  be  defeated 

*  >::etber,    whereas    under    the   exercise  of  a 

•*er  of  sale  and  exchange,  there   is  merely  a 

an  76  of  title,  and  not  a  destruction  of  interest. 

II  piint  of  faet  soch  a  power  enables  the  aliena 


in  the  trustee.  (V.  P.  W.  313.)  A  trust  to 
^icll  for  the  payment  of  debts  is  a  special  truU, 
(as  distinguished  from  a  simple  trust,  which  cor- 
responds with  the  ancient  use,  or  where  properly 
is  simply  vested  in  one  person  upon  trust  for 
another,  and  the  nature  of  the  trust,  not  being 
qualified  by  the  settlor,  is  left  to  the  construction 
of  law  ;  the  trustee,  in  such  case,  being  a  mere 
passive  dc{)ositary,)  where  the  trustee  is  bound 
to  exert  hiinself,  so  to  use  his  best  exertions,  not 
only  to  dispose  of  the  trust  property,  but  to  do  so 
to  the  best  advantage,  and  obtain  the  best  price 
that  can  be  had  for  the  benefit  of  the  creditors. 
Uses,  by  the  statute  27  lien.  8.  c.  liL,  became 
merged  m  the  legal  estate  ;  but  special  trusts  and 
trusts  of  chattels  are  not  within  the  act; — the 
former,  because  the  use  as  well  as  the  legal  in* 
tercst  was  in  the  trustee ;  the  latter,  because  tha 
of  property  without  affecting  the  interest  of  termor  is  said  to  be  possessed,  and  not  seised* 
^  [person  beneficiany  entitled  to  the  property ;  { Lord  Hardwicke  describes  interests  iu  land  as 

being  of  three  kinds ;  viz. —  1st,  the  estate  in  the 
land  itself,  the  ancient  common  law  £se ;  2dly, 


'J) 


\  that  in  the  case  of  Boyce  r.  Hanning,  (*2 
•Tipt  and  Jew.  334.)  it  was  determined  that 


'» 


a  power  is  valid.     Upon  the  observation 

■  nie  by  Sir  Edward,  that  the  power  of  sale  did 

-•<  tie  up  propert}^,  but  enabled  the  alienation  of 

Bayley^  B.  observed,  (2  Croropt*  and  Jew. 

:).)  that  it  enabled  the  trustees  to  sell;  but 

le  owner  in  fee,  who  would  otherwise  be  able  to 

'II.   was  incapacitated.      But   of  coiTrse  this 

>..fjHes  only  to  the  revernoner  or  rtmainderraan ; 

:id  his  power  of  alienation  is  not  fettered,  al- 

r.runrh  the  subject  of  his  transfer  is  still  liable  to 

:hc  conditions  in  the  settlement  (or  instrument 

n-eating  the  trust)*     Sir  £dward  proceeds  to 

>ay,  th&t  the  same  decision  has  been  made  in 

i^everai  other  cases  where  the  power  was  general 

a. id  unrestricted;  but  in  all  of  them  the  sale 

VI  as  actually  made  in  the  lifetime  of  the  tenants 

fur  life,  who  vese  in  esse  at  the  date  of  the 

s'-ttlemcnts.     (See   Biddle  o.   Perkins,  4  Sim. 

i  i'j.  ;  Powis  r.  Capron  ;  Waring  v,  Coventry, 

ib.  138.  140.  n.)    The  general  point  is  set  at 

>M :  but  it  may  still  be  a  qoasftion  during  what 

^crlixl  the  power  is  capable  of  beiiiff  exercised. 

That  the  power,  although  unlimited  as  to  time, 

::  7ood  for  the  lives  of  parties  living  at  the  date 

!   its  crention ;  and  it  may  be  now  that  the 

r.iwer  might  be  held  further  to  exist  for  twenty- 

•  le  years  from  the  death  of  the  survivor  of  the 


u»e:>. 


In  the  New  form  the  Author  has  drawn 
'iie  line. — ^Upon  Trusts  for  Salb,  he  nays — 

A  tru5t  for  sale  was  considered  by  Mr.  Fearn 
to  be  ministerial,  for  the  price  is  not  arbitrary, 
or  at  the  trustee* s  discretion,  but  to  be  the  best 
that  can  be  gotten  for  the  estate,  which  is  a  fact 


[  the  use,  which  was  originally  a  creature  of  equity, 
but  since  the  Statute  of  Uses  it  drew  the  estate 
jin  the  land  to  it,  so  that  they  were  joined  and 
,  made  one  legal  estate ;    and  Jdly,  the  trust,  of 
which  the  common  law  takes  no  notice,. but  which 
carries  the  benefidal  interest  and  profits  in  a 
court  of  equity,  and  is  still  a  creature  of  that 
court,  as  the  use  was  before  the  statute.  (Willett 
V.  Baiidford,   1  Ves.  1 SG. ;  Coryton  v,  Helyar^ 
2  Cox,  342.)     Lord  Mansfield  said  that  trusU 
were  nut  on  a  true  foundation,  till  Lord  Notting* 
ham  (who,  from  the  sound  and  comprehensive 
principles  upon  which   he  administered  trusts, 
has  been  celled  the  father  of  equity)  held  the 
great  seal ;  but  by  steadily  pursumg  from  plain 
principles  trusts  in  all  thev  consequences,  and 
by  some  assistance  from  the  legislature,  a  noble, 
rational,  and  uniform  system  of  law  has  been 
raised  ;    so  that  trusU  are  now  made  to  answer 
the  exigencies  of  families  and  all  purposes  with* 
out  producing  one  inconvenience,  fraud,  or  pri- 
vate mischief,   which  the  statute  of  Hen.   8. 
meant  to  avoid.     A  use  or  trust,  his  lordship 
observed,  was  theretoibre  understood  to  be  merely 
as  an  agreement  by  which  the  trustee,  and  all 
claiming  from  him  in  privity,  were  personally 
liable  to  the  cestui  que  use,  and  all  claiming 
under  him  in  like  privity  ;  nobody  in  the  post 
was  entitled  under  or  bound  by  the  agreement ; 
but  now  the  trust  in  this  court  is  the  same  as 
the  land,  and  the  trustee  is  considered  merely  as 
an  instrument  of  conveyance.     See  Burgess  v. 
Wheate,  1  W.  Biackst.  123.,  1  Eden,  223.  226. 
In  that  case  Lord  Northington  said,  **  This  court 
has  considered   trusts  as  between  the   trustee, 
cestui  que  trusty  and  those  claiming  under  them, 
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trustee,  it  was  held  not  to  be  necessary  tliat  he 
should  execute  a  new  deed  that  should  recite  the 
order,  hut  that  such  person  might  execute  the 
deed  tendered  to  the  trustee,  and  that  the  attes- 
tation should  express  that  such  person  had  ex- 
ecuted it  in  the  place  of  the  trustee,  in  pursuance 
of  the  order. 

The  Notes  also  contain  a  very  copious  in- 
terpretation of  Sir  Edward  SugderCs  Trus- 
tee Act  and  Lord  Langdales  Amendment, 
and  the  Author  shews  the  conflicting  opi- 
nions held  by  the  Judges  upon  the  construc- 
tion of  the  former  Act.  He  also  continues 
to  animadvert  upon  the  Uk settled  State 
of  the  Law,  and  gives  another  illastration, 
in  the  nnint  of  any  defined  character  fori 
Mortgagor  in  poMsemon^  the  whole  Law 
upon  which  subject  will  be  found  in  this 
part. 

Some  Judges  have  maintained  that  he  is 
a  tenant  at  mil,  others  that  fas  is  a  tenani 
at  sufferance,  and  others  again  have  called 
him  a  receirer,  a  trustee,  and  a  disseizor: 
tiie  latter  surely  cannot  apply,  because  his 
possession  is  not  properly  his  own,  but  that 
of  the  mortgagor  (2  Mer.  960).  What  is 
his  proper  character  at  thLi  day  is  to  be  de- 
lermiiied  by  the  next  decision  that  shall  be 
made  upon  the  question. 

Tub  PmBCEOENTS  are  really  useful,  and 
are  weU  adapted  ibr  practice.  The  Tbust 
Deeds  for  CmaBiToas,  and  the  instructions 
for  i^ir  application,  and  the    Duties  of 

f^P^wtd  •^  thfwt  aiiT  p«««  b  the  pb«  of'TRr«TE»,a*weIlas  the  precaotionB  tobe 
the  tni»$*re  <*r  ht »  to  cowt^pt  5«ch  huhI  to  such !     »       »  »  .  ,  ^ 

fy^^a»a  ia  «cli  mano<^  as  the  Court  shall ' '•^en  by  parehasew  on  the  porebare  of  pro- 

tV..rk  pirv>f<ir,  artd  rrwr  sttch  wwT^vaiK*  is  to  bei  periT  Irwa  Trustees  for  Sale,  will  be  found 
«tt  riSfym*!  a»  if  the  tnetrc  «» «MSpd,  or  his  b«r, .  ^  great  service  to  practical  men,  and  we  do 
IkM  wiane  imj  extwtrd  the  same ;  and  in  er       ^  .     «^^    «  ji*       ^  i.  . 

f^ff  Fa.V».  8  &«.  ?ft5..  »>«*  .  !«*«.  K«l  *«  h««««-e  «  w««««ri»g  Ibe  woA  to 
Km«  mc^  w»  cvjt.  w  in  the  phiw  of  a  refusing   general  notice* 


as  imitating  the  possession  ;  hut  it  would  be  a 
bolder  itricley  and,  in  my  opinion,  a  dangerous 
ronclusion,  to  say  therefore  this  court  has  eoti* 
sidered  the  creation  and  instrument  of  trust  as  a 
mere  nullity,  and  the  estate  is  in  all  respects  the 
same  as  if  it  still  continued  in  the  seisin  of  the 
erf  ator  of  the  trust,  or  the  person  entitled  to  it. 
For  my  own  part,  I  know  no  instance  where  this 
ctnirt  has  permitted  the  creation  of  the  trust  to 
«ffl»ct  the  richt  of  a  third  person."  (Id.  250. 
*25l.)  Under  the  law  as  it  stood  before  the 
passing  of  the  statute  4  &  5  W.  4.  c.  ^3.  ( 1 834), 
uitituled  **  An  Act  for  the  Amendment  of  the ' 
Law  relatiTT  to  the  Escheat  or  Forfeiture  of  Real ' 
or  Personal  ProjMjrty  holdcn  in  tnist,"  if  a  trustee 
of  the  legal  estate  in  the  fee  died  without  an  heir, 
the  land  was  escheated  {rxcidit,  fell  away)  to 
the  lord,  who,  being  in  title  paramount,  was  not 
bound  by  the  trust ;  so  where  a  mortgagee  of 
the  l«gal  fee  died  without  an  heir,  the  mortgagor 
lost  hit  estate,  unless  restored  by  the  performance 
of  the  condition  if  no  breach  had  been  made  in 
it ;  so  whei«  a  trustee  or  mortgagee  had  been ' 
attainted.  i 

Now,  by  statute  1 1  Geo,  4,  &  1  W.  4.  c.  60. 
a.  $.,  where  any  person  seised  of  any  land  upon 
any  tnisi  shall  be  out  of  the  jurisdiction  of,  or 
not  amenable  to,  the  process  of  the  Court  of 
Chancerr ;  or  it  shall  be  uncertain,  where  there 
were  several  trustees  which  of  them  was  the 
sorrin^- ;  or  it  shall  be  uncertain  whether  the 
trustee  huat  ln>own  to  haxY  been  seised  be  living 
or  dead,  or«  if  known  to  be  dead,  it  shall  not  be 
kn\>wn  « ho  is  his  heir ;  or  if  any  trustee  seised 
as  afvvrsud,  or  the  heir  of  any  such  trustee,  shall 
iw^cW^t  or  f>efii*e  to  conrcT  such  land  for  the 
M>ftce  of  tweoty-ei^ht  day^  next  after  a  proper 
diced  i>r  iv>akin<  siuch  convcrance  shall  hare 
Keeo  tift^dewd  for  his  execution  br,  or  hv  an 
i^t«\t  d\\hr  aothortflitd  by«  an\  person  entitled  to 
ttiqnirr  the  »i»e  ; — the  Court  of  Chancerr  is 
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EXAMINATION  OF  ARTICLED  CLERKS,  i  as  to  dne  service  ap  to  the  time  of  leaving 
Michaelmas  Term^  1839.  .,  them,  and  proof  of  the  completion  of  the 

I  service  may  be  given  afterwards  so  as  to  cb- 

We  beg  to  call  the  attention  of  those  gen- 1  tain  admission  before  the  end  of  the  term, 
ttemen  who  are  desirous  of  pasfii^   their  j     Whan  Candidates  «re  out  of  time  required 
Examinations  to  the  following  obseAatiofcs.  'j  by  the  Rule  of  Court  for  leaving  their  Tes- 

ExAMiNBRS.  -timonials,  instead  of  moving  the  Court  for 

Oncof  the  Masters  of  the  Common  Pleas,    kave,  as  hath  been  so  often  unnecessarily 
Mr.  Austen,  ^  jjdone,  they  should  apply  to  the  Examiners 

Mr.  Harrison,  f  *!'•*!  *^^  ^•^  power  to  ioferfere. 


Mr.  Metcalfe, 
Mr.  Ranken, 


The  Examination  must  take  place  within 
ten  days  of  the  Term,  and  it  is  considered ' 


NOTICE  TO  CORRESPONDENTS- 
H.  D.  M.— s^Weare  inuch  pleased  with  par 


tbat  it  will  take  place  on  Monday  tbe  18th  ^"•"""''^^'"'—T,?''  «»«'*°"J«'  25  copies  of 

^  ^  No.  il.,  and  we  will  meet  the  rest  of  the  ex- 

November,  but  of  this  due  notice  will  beipense. 

given  in  this  Journal.  The  Rule  of  Court 
does  not  entitle  the  Candidates  to  such  no- 
tice, or  to  a  copy  of  the  Questions  which 


NOTICE  TO  SUBSCRIBERS. 
We  call  attention  to  our  last  Notice. 


The  Index  and  Tide- page  to  VoL  II.  nexi 


are  annexed  to  the  regulations  made  by  the 

Judges.    The  Candidates  will   find  in  the   Saturday,  price  6rf. 

two      volumes    of   this    paper    just    pub-  I 

lished   ALL    THE   Questions   put    by    the!     A  Stamped  Edition  of  this  paper  is  puWisheii 
•r>  ^  J  1       every  Saturday,  which  will  be  forwarded  to  Sub 

EXAMIXERS    AT  EVERY  EXAMINATION,  and  by    ^^{^^^  ^^  ^^    ^^  ^^  ^^  ^^^j^^  Unitec 

reference  to  our  Problems  and  the  Answers,    Kii^om,  upon  application  to  the  Publishers, 
much  useful  information  will  be  jrained  by  i     Annual  ^UMCRiFnoiuei-  10#.  to  be 
Students  of  such  a  solid  nature  as  by  appli-  '"  wyMce. 


cation  will  go  far  towards  enabling  them  to  !  In  the  Ptesa, 

pass  the  orifcoi  with  little  difficulty.    It  may  I  SECOND    EDITION, 

not  be  inaptly  termed  a  thumb  screw  with  Shortly  will  be  pubUshetL 

the  screw  wo'rn  out,  and  will  not  do  much   C^^^?^.^^ff  ^9^^    THE    CONSTJ 
,  ^      ,.,  -  11  '  TUTION  andLA^^S  of  hn^land,  incor 

harm  to  any  Candidate  of  small  pretensions  ^^  ^^j^  ji^^  PoUdcal  Text  of  J.  L.   D 

to  legal  knowledge.  Lolmb,  Advocate.    By  Thomas  Gkorob  W 

We  shall  publish  the  Questions  for  the   ™RK,  Esq.  F.  R.  A.  S.,  of  the  Middle  Temp 
^  w,         ...  J-      1      /:.      ^i  This  Edition  will  contain  the t entire   New  Le 

next  Exammauon  immediatelj  after  they  are  .^^  p^,j,j^  Constitution  of  he   Country  at 

promalgated.  present  day. 

• The  First  Editior  of  tUa  Wofk  was  dedi 

NOTICE  TO  ARTICLED  CLERKS        ^I'tJ^  ^''^'iT''    li^^K.^'^^'J    '^ 

Queen,  and  was  honoured  by  the  most  distn, 

so  AS  TO  OBTAIN  ADMISSION  BEFORE  TBE  BRD  g^ished  patroiiige.     It  is  a  woik  Well  adaptc 

OF  THE  TEBM.  for  StVDBKTB. 

It  b  of  importance  that  Candidates  should     Jquk  Ricbabss  and  Co^  194,  Fleet  Street, 
take  notice,  that  where  the  Articles  of  Clerk-  ^m^mmm^K^mmma^^mmm^m^^mBm^^mi 

ship  win  expire  during  the  Term,  hut  not   Printed  by  GBOK6a>'oaxA9,  at  bit  Psiatiiis  OOke 

-•I    A      *i^  *-..  A  r  T  k        ^»  Mwden  Line,  in  the  Parish  of  St.  Paal,  Covei 

unUl  after  the  firel  seven  days  of  Term,  such      G«id«.  m  tl»  Cowtrof  Middle«» ;  nnTplit^iishi 

mrticles  sImmU,  nevertheless,  be  left  at  the  !    SL^«?1  ^^^*"?'  VZ  5?^«"*r>  ^^r  Fie 

^  ,  Street,  in  the  Pansh  of  St.  Dvn»tui-in-thewTre« 

Lbv  Sodetjry  with  answers  to  the  questions       iatlttatFQrLindoa.~-SBtnrd^r»KofaBiber8»]«a 


9^t  ftrgal  •mlrt. 
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I?  LAWS  OF  REAL  PROPERTY. 


Em  AT  IL 

3  &  4  Wm.  IV.  cap.  74. 

let  for  the  Abolition  of  Fines  and  Reeo- 
•ies^  and  for  the  Substitution  of  more 
tple  Modes  of  Assurance, — [28/A  Au^ 
ft,  1833.] 

{Cvmtimwtdfiom  p,  4.) 

toav  be  as  well  here  to  call  the  atten* 
m  of  our  readers  to  the  fact,  that  tec.  4. 
[r.  Pigott'0  Act  (14  Geo.  2.  c.  20.)  is 
Lpplicable  to  eKisting  titles.  That  where 
erson  or  persons  hath  or  have  purchased, 
lall  parchasd  for  a  Talaable  considera- 
liuj  estate  or  estates,  in  lands,  tene* 
s  or  hereditaments,  whereof  a  recovery 
»verie0  is,  are,  or  were  necessary  to  be 
ed,  in  order  to  complete  the  title,  such 
n  or  persons,  and  all  claiming  under 
Ler,  or  them,  having  been  in  possession 
e  purchased  estate,  or  estates,  from  the 
of  such  purchase,  shall  and  may,  after 
nd  of  twenty  years  from  the  time  of 
purchase,  pn>dnoe  in  evidence  the  deed 
?ed8,  makiag  a  tenant  to  the  writ  or 
of  entry,  nr  eilber  writs  for  snflering  a 
lion  recovery  or  recoverie«t,  and  declar- 
lie  uses  of  a  recovery  or  recoveries:  and 
Lted  or  deeds  so  produced  (the  execution 
-^f  being  duly  proved)  shall,  in  all 
Vol.  III. 


Courts  of  Law  and  Equity,  be  deemed  and 
taken  as  a  good  and  sufficient  evidence  for 
such  purchaser  and  purchasers,  and  those 
claiming  under  him,  her,  or  them,  that  such 
recovery  or  recover iej»  was  or  were  duly  suf^ 
fered  and  perfected,  according  to  the  purport 
I  of  such  deed  or  deeds,  in  case  no  record  can 
be  found  of  such  recovery  or  recoveriejj,  or 
the  same  ^Lall  appear  not  to  he  regularly 
entered  on  record.  Provided  always,  that 
the  person  or  persons  making  such  de^d  or 
deeds  as  aforesaid,  and  declaring  the  uses  of 
a  common  recovery  or  recoveries,  had  a  suffi- 
cient estate  and  power  to  make  a  V  nant  to 
such  writ  or  writs  as  aforesaid,  and  to  fniffcr 
such  common  recovery  or  recoveries,  {a) 

With  this  observation  we  will  procceJ 
with  the  new  Statute. 

Sect.  3  enacts,  That  in  case  any  {xrson 
shall,  afler  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  thii  ty -three, 
be  liable  to  levy  a  fine  or  suffer  a  common 
recovery  of  lands  of  any  tenure,  or  to  pro- 
cure some  other  persou  to  levy  a  fine  or 
suffer  a  common  recovery  of  lands  of  any 
tenure,  under  a  covenant  or  agreement 
already  entered  into  or  hereafter  to  be  en- 
tered into,  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-four, 
then  and  in  such  case,  if  all  the  purposes  in* 
tended  to  be  effected  by  such  fine  or  recovery 


(a)  Sec  S.S.  8. 10.  &  11.  of  fhe  uew  Statute  pott. 

c 


)fi  Xew  La^cs  of  Real  Property, 

can  be  otTvctod  by  a  disposition  under  tb»  '  a  disposition  under  tbis  Act^  baTe  tbe  same 
Act,  tbe  jH^Rson  liable  to  levy  such  fine  or    operation  and  effect  in  every  respect  as  such 
fUtTrr  such  recovery,   or   to  procure  some    fine  or  recovery  would  bave  bad  if  tbe  same 
otbor  person  to  le\y  suob  fine  or  suflfcr  swcb    bad  been  actually  levied  or  suffered  ;  but  if 
recovery,  sball,  after  tbe  tbirty-first  day  of   some  only  of  tbe  purposes  intended  to  be 
DiHvmbcr,  one  thousand  eight  hundred  and    effected  by  such   fine  or  recovery  can  be 
thirty -three.  Ik»  subject  and  liable  under  such    effected  by  a  disposition  under  this  Act,  then 
eovf  nant  and  atrreoment  to  make  or  to  pro-    tbe  deed  by  which  such  declaration  shall  be 
eure  K>  be  made  such  a  disposition  under    made  shall,  so  far  as  tbe  purposes  intended 
this  Act  as  will  et!^^t  all  the  purpose®  in-    to  be  effected  by  such  fine  or  recovery  can- 
tended  tv>  be  effwte^i  by  such  fine  or  reco-    not  be  effected  by  a  disposition  onder  thi« 
Tt^ry;    but  if   some  only  of  the   puqx>ses    Act,  have  the  same  operation  and  effect  in 
intended  to  be  efl^vteil  by  such  fine  or  reco-    every  respect  as  such  fine  or  recovery  would 
Twr  can  be  efi»^ted  by  a  di^iKv^ition  under    have   bad   if  tbe  same    bad  been  actnaUr 
this  Act,  then  the  i^r^on  so  liable  to  levy    leyie d  or  suffered. 

such  tine  or  sutTi  r  suoh  mvovery,  or  to  pro-        Sec,  4  enacts.  That  do  fine  already  levied 

care  sonn-*  other  )>er«on  to  levy  such  fine  or    in  n  superior  Court  of  lands  of  tbe  tenure  of 

suffer  s«ch  r«\s>x-cry  as  aforesaid,  shal!,  af:er    ancient  demesne  which  bath  not  been  re- 

tbe  tb^r;y*first  day  of  IVceniber,  one  thou-    versed,  and  no  fine  bereaAer  to  be  levied  of 

«Bar>d  eight  bx^VAirvd  and  tbi-ty-tSree,  be  sub-    Uod^  of  that  tenure,  shall,  upon  m  writ  of 

jeot  arni  liable  under  such  ciwcnant  or  agree-    dec^t  already  broosrht  by  tbe  Lord  of  the 

MKT.t  to  make,  or  pn>care  to  be  n^ade,  sach  a    Manor  of  which  tbe  lands  were  parcel,  ih^ 

fii<^x>j5:xk>n  aiKier  ;>.  *  Act  as  will  eff«<  such    proceedinp^  ia  which  are  now  pending,  o^ 

</  rV  purro«*«  inTer?d<4  to  be  ellected  by    aiv^n  a  writ  of  deceit  which  at  any  time  alVei 

sr<>c*h  f.TJe  <<-  TWvMx^rn  a^  ear  be  effi'Oted  by  a    the  passing  of  this  Act  nay  be  bffoa«:fat  W 

^,>rv>^^;vvfe  a7s3c-r  tVis   Act;   and  in  tlK>i<    tbe  Lord  of  tbe  «axl  Manor,  be  teTetaed  J 

fra^^s  m'Sf'^   tbe   pcrpos;**  ir:e»>doi  fo  bt    to  any  |ier^'A  e\ccpl  the  Lord  of  the  sai^ 

t  ^iv-^Cki  i-T  s:»o^  f T»e  eir  rr^HMrry,  or  ainy  of   Maxtor;  and  tbe  Coart  sliall  nrdrr  wch  fi^ 

tVic  <*x^  rx  Sf  c?ooJ^d  by  ary  nT<po<iik«    %(!»  be  vacated  or.!y  as  lo  the  Lord  oC  die sa^ 

XTs^c^  i>  :s  A.-U  iWr.  the  pe-JkMi  i*^  i^abie  lo    Ma»or ;  ami  every  SDch  £ae  wkidi  omt  i 

\%x  «jrl  f-i*f  o*  :?i:5cr  «K*h  rvw^T-ry^  «-  K>    reverxd  as  lo  tbe  Losd  of  tbe  said  Mani 

Ti'vv^-:*  i»/«i.»f  ^:?icT  Tv-r*v«iii  to  Wiy  s"»ch  f  t»c    a)%oa  airb  writ  of  demt  as 

#*•  -si-FfT  si»"*l.  reorvc'7  a<  anvresa^.T*  *ha'l,    >i;U  revaia  as  good  and  valid 

s."*:^  :>*f  xKl-'^-iT**  dty  ^''  IVvy^nW-n  ow    aEsbiziding  ape*  tbe  Cras 

tK-^cscrd  r^iiT  i'r.r«  Tt^  ai^t  zbrtwh-x^r^  be    ali  perwwxscaiiathic 

"^.iNir  trT»f»f**  -wv-^V.  r»«>Tt*nkTit  or  ac't^cmeut  t*^    would  bax>e  bora  if  c^ 

^.p^,  ,r   ^  -if.  Ti^/v«n^  ic^  be  rwcstTod,  «wrf    rr^yrsed  br  sisc^  wrh  ^' 

Q.^  '»j»r-«->«   tW  t^'sAT.   jrtonoed  T/»  lei^     and  no  <«»iao3 

^«rt.  "finr  *<*  s»j^»t  «»rli  it^ievr^y  <ibil^  df^    a  wwrior  Owat  «f 

.^ff.n  iiT^'  ofs.^  ^haz  SEDcL  d<^  :f^ll  hawe  ih<  •  AftcieaA  ArmMne  wibek  Inah 

<4jm  r'-v*^  Ttor.  art  i»fit<*-t  as  «>rb  *ne  o*  ne-    wc$)od.  aiid  »io 

{«f,«ir^  w/ui'tc  ka^e  bac  i\  tbe  same  hue  h^tr.    to  be  ^saie'W  cf 

mrriii.'^  It-uh:  fir  ?mff^m: ::  and  xlie  fiw'd  >n    inv«i  a  writ  ^i"  deMiii.  abndy  toottclit 

w-iiv^t  so:  1  AC.  :a^xirai  ^nl.  Ke  aaade  «baIL    tbe  Lciid  <of  ^  lia^on  td*  ai^ndb  tk»  Im 

i'lwinr  nf  *t«f  jw la^ j^iBMadod  tr  be cJbtard    vocoe  laisroaU  die  ynimaudiagh  ai  wkiola 

^  «ri.  6ar  ar  rjWTirr  naa  bra&vtifd  >-x    tM»w  |«iBNl«n(S   «r  afiafe  «  ^««ii  ciT   ^c 
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iich  at  any  time  after  the  paising  of  tlii8'|aiid  saofa  Court  i»ball  be  deemed  a  Court  of 

sufficient  jnritfdiction  for  all  the  purpones  of 
iinoh  fine  or  recovery ;  and  in  every  other 
case  where  persons  shall  have  assumed  to 
hold  Courts  in  which  fines  or  common  reco- 
veries have  been  levied  or  suffered,  and  such 
Courts  shall  be  unlawful  or  held  without  due 
anthority,  the  fines  or  common  recoveries 


;t  may  be  brought  by  the  Lord  of  the  said 
inor,  be  reversed  as  to  any  person  except 
!  Lord  of  the  said  Manor ;  and  the  Court 
ill  order  such  recorery  to  be  vacated  only 
0  the  Lord  <^the  said  Manor ;  and  every 
)i  recovery  which  may  be  reversed  as  to 
Lord  of  the  said  Manor  upon  such  writ 
deceit  as  aforesaid  shall  still  remain  as  ;  which  at  any  time  before  the  passing  of  this 


hI  and  valid  against  and  as  binding  upon ' 
voocfaeea  therein,  and  all  persons  claim- 
under  them,  as  such  recovery  would' 
e  been  if  the  same  had  not  been  reversed 
sach  writ  of  deceit  as  aforesaid.  I 

^ec.  5  enacts.  That  if  at  any  time  before  or; 
tf  the  passing  of  this  Act  a  fine  or  ooro- 
D  reeoverj  shall  have  been  levied  or  suf- 
ad,  or  sbal!  be  levied  or  suffered  in  a' 
^erior  Court,  of  lands  of  the  tenure  of 
lent  demesne,  and  subsequently  to  the 
HDir  or  BufieriniT  thereof  a  fine  or  common 


Act  may  have  been  levied  or  suffered  in  such 
unlawful  or  unauthorised  Courts  shall  not  be 
invalid  in  consequence  of  their  having  been 
levied  or  suffered  therein,  and  such  Courts 
shall  be  deemed  Courts  of  sufficient  jurisdic- 
tion lor  all  the  purposes  of  such  fines  or 
recoveries. 

Sec.  6  enacts,  That  in  every  case  in  which 
at  any  time,  either  before  or  after  the  pass- 
ing of  this  Act,  the  tenure  or  ancient  de- 
mesne has  been  or  shall  be  suspended  or 
destroyed  by  the  levying  of  a  fine,  or  the 


>very  shall  have  been  or  shall  be  levied  or  .suffering  of  a  common  recovery  of  lands  of 

ered  of  the  same  lands  b  the  Court  of  that  tenure  in  a  superior  Court,  and  the  Lord 

Ijord  of  the  Manor  of  which  the  lands  |  of  the  Manor  of  which  the  lands  at  the  time 

been  previously  parcel,  and  the  fine  or  of  levying  such  fine  or  suffering  such  reco- 

imoo  recovery  levied  or  suffered  in  such  very  were  parcel,  shall  not  reverse  the  same 

ertor  Court  shall  not  have  been  rever«ed  before  the  first  day  of  January,  one  thousand 

riously  to  the  levying  of  the  fine  or  the  'eight  hundred  and  thirty  •four,  and  shall  not 

ering  of  the  common  recovery  in  the  j  by  any  law  in  force  on  the  first  day  of  this 

d's  Court,  then  and  in  every  such  case  the-  aession  of  Parliament  be  barred  of  his  right 

or  common  recovery  levied  or  suffered  ;  to  reverse  the  same,  such  lands,  provided 

the  Lord*s  Court  shall,  notwithstanding  within  the  last  twenty  years  immediately 

alteration  or  change  of  the  tenure  by  the  |,  preceding  tlie  first  day  of  January,  one  thou- 

or  common  recovery  previously  levied  sand  eight   hundred  and    thirty-fiwr^  the 

rights  of  the  liord  of  the  Manor  of  which 
they  shall  have  been  parcel  shall  in  any 
manner  have  been  acknowledged  or  recog- 
nised as  to  the  same  lands,  shall,  ftom  the 


suffered  in  the  superior  Court,  be  as  good, 
id,  and  binding  as  the  same  would  have 
n  if  the  tenure  had  not  been  altered  or 
nged;  and  that  in  every  other  case  where 
'  fine  or  ooauwNi  recovery  shall  at  any 
le  before  the  passing  of  this  Act  have 
•n  levied  or  suffered  in  a  Court  whose 
isdiction  does  not  extend  to  the  lands  of 
ich  such  fine  or  reeoveiy  shall  have  been 
led  at  suffered,  sueh  fine  or  recovery 
^11  not  be  invalid  in  conseqnence  of  its 
Ting  been  levied  or  suffered  in  such  Court, 


said  first  day  of  Jannary,  one  thousand  eight 
hundred  and  thirty-four,  again  become  parcel 
of  the  said  manor,  and  be  sul^t  to  the 
same  heriots,  rents,  and  services,  as  they 
would  have  been  subject  to  if  such  fine  or 
recovery  had  not  been  levied  or  suffered ; 
and  no  writ  of  deceit  for  the  reversal  of  any 
fine  or  common  recovery  shall  be  brought 


*^*  AVm'  Ltim  of  jRml  Property. 

ttl>t>r  iIk'  thirty-fim  \\x\y  of  December,  one) 
ihoiKrtnd  eight  humireil  nnd  thirty-three. 

Scw  7  cuaots.  That  if  it  shall  be  apparent. 
tWi«  tho  detni  ileoUriii);  the  Ui«$  of  anv  fine 
ttlixs4ily  KniinU  or  her^aAer  to  be  levied* 
that  ihore  i.«  in  the  iiuienturc<,  rtroni,  or 
any  of  iho  pr^xxvilin^  of  such  fine,  any 
orrwr  in  the  nam«  of  the  conusor  or  conudee 
^4*sttoh  tine,  or  aux  nusJe^cription  or  omis- 
sion of  knmU  inteniU>d  to  have  been  passed 


THE  REAL  PROPERTY  TREE. 

TO   THB   EDITOR   OF   THB   LEGAL   GUIDE. 

SiR,>-  la  again  intrudlsg  upon  jour  kind- 
ness after  a  long  silence,  (but  during  irhich 
time  I  have  not  been  an  inattentire  spectator 
of  **  passing  events,"  though  circumstances 
have  prevented  my  being  as  active  in  the 
'^good  cause'*  as  I  conld  have  wished,)  I 


by  nK'h  tims  ih^a  ami  iu  every  such  case  \  ^^  ^^  forward  £>r  your  kind  consideration 

th^*  fi:)<*,  withiMit  any  amendment  of  the  in-  |**«  accompanying  **  Legal  Tree"  being  a 

%K  uturr*  nre\vT\U  iw  proceedings   in  which  l«>rt  of  analysis  of  the  Principal  Estates  in 

$*H^horTor,  wisde$cn(Mioa«  Of' omi^on  shall   R**i  Property,  and  shewing  at  ooe  glance 

haiv^'  \Vvunr>oK  sKaH  be  as  pvxhI  and  valid  as   their  relative  situatioos  and  derivations.    I 

iS^  **n^  wi^u\i  have  Uvn,  and  s!;all  be  held   ^«^^t  ^  ^^  fr^m  ^e  Tree  of  the  Gretk 

h>  Va^v'  )\ft!i^>d  au  th«^  luHi>  intended  u>  have    ^  «rbs,  and  constructed  it  for  my  own  use 

Kfva  {vi<si»t\t  thirrf  b\\  ia  :he  satue  mattner  as  ^'^  eooveaieQce,  while  reading  up  the  lawii 

:t  >ii\^k;  haw^^Nee  it*;hcr^  hjKl  been  ]h>  such   ^^  ^'^  Piv>perty  this  vacation,  and  much 

WTt>w*»  «n^;<scr:;<xNa*  or  om>!5«v\a»  ^"•f  *»^  ttvuhle  has  it  saved  me,  while  il»c 

S^%  $  eviaoiss  That  if  it  shall  be  apf«reat«   ^^^i»^  that  it  may  prove  of  like  service  lo 

tK^rt  tSf  ^^x\l  c^Jkkirc  the  l^nart  to  the  wnt   ™aay  of  your  corre^hoodents,  has  induced 

v^Vc  :rr  t,v  v>;^.>er  n  H:  rV  $::£&  rlrc  a  <\>cmv^   "^  *^^  trouble  yo«  with  tlhese  lines,  to  intro- 

Tvw^^rry  aVwoy  «;r;*v\i  iw  hei^^Aer  to  be  •^***  **  •^  J''>^  notice  ;  aad,  sl:oald  it  mevt 

?a*--wu  :Ki:  :V-y  is  ia  :V  eTerrrt:tv«:x>ek   ^•*^  y^war  apprv>4*iioa and  not  icteiferewith 

■vcvN-N^  cc  iTv  c<  :Sf  5K\vyv\i-r>cs  v/  s«ch   J^^*"*   arraisgements^  the  insertion   of    tiii> 

'^fw'**''^  ar^  ^^^^tv^ixzWaaaaae  ^^i'tbei^j&az^   **Tr>?e^  v^riich  I  Lave  never  be£>re   seen 

/•r^aWirV  «^  v,<D.-S?^  iT  <.>.ii  T^'v^tWT,  <^   a:xC-<>i  to  k»i  s;LS^ects*  will  not,  I  fiatler 

»r<Twvr%&  V  i*a^^  K^-a  7lts<(^^  Vv  said  recc*-    *^^^  »aner  wi:ci  wv^^t  £li>  v>ocr  v^nable 
^*^K  "rh:^  a^^i  »  <^v*^  ^qird;  ^lasv  tie  ;«v^^  Jv«mal*  ^iiie  at  ;^  saae  xi^  ii  will  confer 

?««M  #>■  '#e.  TTiTi^i:  novcBfiTu  ^tf"  •«tw.>oq^>^  >j*a^  ^  <•"»<«  &  iJterms*. 


c  ^/u^ii.   la »"«   h.Qu   ^  ztoCY   lia£  i«Ma  aw^ 


2jatf  Itsports, 
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PROBLEM  II. 

Vol.  3. 

Contract. 

When  it  is  to  be  performed. 


ANSWER  TO  PROBLEM  I. 
VOL.  III. 

Chattel InUregU.—fFhaiiM a  ChaiUl? 

nder  the  wofd  "  Chattek,**  are  included 
^oru  of  things  moTeabk  which  may  at- 
d  a  man's  person  wbererer  be  goes ;  nor 
nch  a  regard  paid  to  them  by  the  law  as 
things  which  are  in  their  natarv  more 
tnanent  It  was  originally  derived  from 
Latin  word  *«  catalia,"  signifying  beasU 
husbandry,  bot  in  its  more  extended  sense, 
^  osed  to  signify  all  sorts  of  moveables. 
attels  are  of  two  kindst  real  and  personal, 
^^battels  real  are  sneh  as  mne  out  of,  or 
rtDiiexed  to,  real  estates,  of  which  they 
e  one  quality,  vis.  immobility,  which 
tominates  them  ^'real;"  but  want  the 
>  r,  viz.  a  sufficient  legal  indeterminate 
-ation,  and  this  want  it  is  that  constitutes 
ru  *'  Chattels.**  Such  are  a  leaoe  for 
rs,  a  Presentation  to  a  Church,  &c. 
battels  personal  are,  properly  and  strictly 
3 king,  things  moveable,  which  may  be 
lexed  to,  or  attendant  upon,  the  person  of 
owner,  and  carried  about  with  him. 
•li  are  cattle^. furniture,  wearing  apparel, 
—2  Slaekgiane*9  Cotnm. 

J.  8. 


fUt0  Hrytnif* 

COURT  OP  CHANCERY.— iVor.  4. 


Appeal  raoM  the  Court  of  Review. 

Es  parte  Rown. 

PLusEDBAS — PaLAcmcB-^WJietfier  the  time 
"f  ^{ffi^ng  the  Cheat  Seal  to  a  Fiat  is  to 
'i'  coToidered  the  time  of  issuing,  so  as  to 
'^'«<i  the  property  of  the  Bankrupt,  and 
^'^abUik  the  legality  of  the  Bankruptcy  as 
required  by  6  Geo.  4.  e.  16.  sec.  6. 

In  this  case  the   bankrupt,  on   the  5th  of 


March,  signed  a  declaration  of  insolfency, 
which  he  iipLsertsd  in  the  L4ndon  Gasette,  under 
the  provisions  of  the  6th  sec.  of  the  stat.  6. 
Geo.  4.  c.  16.  The  docket  was  struck  on  the 
4th  of  May  following,  and  the  fiat  was  dated  on 
that  day,  but  it  wss  not  delivered  to  the  solicitor 
to  the  commission  until  the  ()th  of  May.  The 
bankrupt  petitioned  the  Court  of  Review  for  a 
supersedeas,  on  the  ground  that  the  fist  was  not 
issued  withao  two  months  from  the  commission  of 
the  act  of  bankruptcy,  as  required  by  the  Bank- 
rupt Act,  which  petition  was  dismissed  by  that 
Court,  and  the  present  appeal  wss  brought.  The 
quf^on  was,  whether  cha  conanission  issued 
withia  two  months  ^fter  th^  act  of  bankruptc)> 
agreeably  to  the  direction  of  the  Bankrupt  Act. 

Mr.  Swanston,  for  the  petitioned;  contended 
that  the  commission  ought  to  be  superseded,  as 
the  petitioner  had  made  a  declaration  of  insol- 
vency on  the  5th  of  March,  whereas  the  fiat  was 
not  iftsued  until  the  6th  of  May. 

Mr.  Be  the  II,  for  the  respondents,  contended 
that  '*  sealing**  was  ^  issuing,"  as  applied  to  a 
commission,  14  Yes.  80  ;  and  here  the  fiat  had 
been  sealed  and  bore  date  on  the  4th  of  May, 
although  it  was  not  taken  by  the  solicitor  from 
the  office  till  the  6th. 

The  Lord  Chanceluik  said,  he  was  bound 
to  take  the  facts  to  be  as  stated  in  the  special 
case,  that  the  fiat  bore  date  the  4th  of  May,  and 
that  the  docket  had  been  struck  on  that  day. 
The  question  was,  when  was  the  great  seal  sl- 
plied  to  the  fiat?  There  was  nothing  in  tie 
special  case  to  cause  him  to  doubt  that  the  great 
seal  was  affixed  to  the  fiat  the  day  of  its  date. 
The  petitioning  creditor  did  all  that  he  could  do 
— he  lodged  the  docket,  and  he  applied  for  the 
fiat  all  in  due  time.  Was  he  to  he  answerable 
for  any  delay  in  delivering  the  commission  to 
him.  From  the  time  the  great  seal  was  applied 
to  the  fiat,  the  property  was  bound  by  it ;  suing 
out  a  commission  was  the  application  for  it,  and 
the  issuing  was  the  affixing  tne  great  seal,  both 
of  which  had  been  done  within  two  montha. 
His  Lordship  aaid^  he  had  no  doubt  that  the 
terms  of  sec.  6.  of  the  Bankrupt  Act  had  been 
sufficiently  complied  with. 

Petition  dismissed  with^mt  costs. 


Nov.  4. 
Jppealfrom  the  Court  of  Renew. 

Ex  parte  TaanawBST  in  re  PovNTEa,  a 

Bankrupt. 

Usury  Laws — Purposes  of  the  Stat.  3  4*^-4 
W  c.  98 — Whether  an  Agreement  to  pay 
i^lO.  per  cent,  for  motieyfor  a  period  not 
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Law  BeporU. 


exceeding  18  months  upon  Bills^  to  be  re- 
nerved  even/  3  months  during  that  time,  is 
Usurious, 

The  petitioner,  Mr.  Reuben  Terrewest,  a  so- 
licitor, claimed  to  be  a  creditor  of  the  bankrupt 
lor  JC1,137.  the  balance  of  principal  and  interest 
Qpon  a  promissory  note  due  at  the  date  of  the 
fiat  against  the  bankrupt,  llie  note  was  dated 
in  August,  1 835,  and  was  for  the  sum  of  £  i  ,f)00. 
payable  three  months  after  date.  The  appellant 
petitioned  the  Court  of  Review  to  be  allowed  to 
prove  for  the  said  balance  with  interest.  That 
court  decided  that  the  note  in  question  was  given 
as  a  security  for  a  pre-existine  debt,  and  that  no 
money  was  in  fact  advanced  thereon,  but  that 
the  debt  mentioned  in  the  note  was  for  money 
lent  long  before  for  an  indefinite  time,  but  not  to 
exceed  18  months,  the  borrower  agreeing  to  pay 
interest  at  the  rate  of  £10.  per  cent,  per  annum, 
and  tliat  a  series  of  such  notes  should  be  given 
and  renewed  every  three  months,  and  the  note  in 
question  was  the  last  of  tlie  series,  and  tiiat  the 
notes  so  given  were  a  contrivance  to  evade  the 
laws  against  usury.  1  he  Court  of  Review,  having 
so  adjudged,  dismissed  the  petition,  (a) 

Mr.  Wigranfi  for  the  appellant,  contended 
that  the  note  in  question  was  protected  by  the 
act  3d  and  4th  Geo.  IV.  c.  98,  which  allowed 
any  interest,  however  large,  to  be  taken  on  bills 


view,  and  they  bad  appeared  carefully  to  exteiwi 
the  protection  to  all  bills  not  having  more  than 
three  months  to  run.  There  was  nothing  in  the 
agreement  which  prevented  the  plaintiff  from 
suing  upon  the  first  bill,  if  he  had  not  felt  dis- 
posed to  renew  it  according  to  the  understanding. 
The  case  stated  that  the  arrangement  was  for  the 
purpose  of  evading  the  usury  laws,  but  the  Tery 
object  of  the  recent  statute  was  to  relieve  against 
them.  There  was  no  intention  here  to  evade 
the  law  of  the  land,  and  he  found  no  contract 
for  a  loan  independently  of  the  bill,  which^  was 
perfectly  legal.  Perhaps  the  party  who  wished 
to  renew  a  bill  which  he  was  unable  to  pay  was 
one  of  those  who  needed  the  assistance  of  the 
statute  most.  The  decision  of  the  Court  of  Re- 
view must  be  reversed. 


VICE-CHANCELLOR'S  COURT.— iVor.  2. 


Hales  v.  Day. 
Act  for  abolishing  Arrest  for  DM  on 


process,  s.  s.  14.  and  18. — Judgment  at  law 
mode  available  against  assets  in  the  Court 
of  Chancery, 

Mr.  C  Barker  applied  to  the  Court  ex  parte 
for  a  rule  to  shew  cause  why  a  sum  of  money, 
of  exchange'  and  promissorv  notes,  not  exceeding'  standing  in  the  name  of  the  Accountent-Gencral 
three  months  from  their  'date.     There  was  no  \  of  the  Court  to  the  separate  account  of  the  de- 


agreement  to  bind  the  petitioner  to  renew  the 
bill,  it  did  happen  that  he  did  renew  three  or 
f.iur  times,  at  the  request  of  the  bankrupt. 
Ihere  was  a  verbal  understanding  that  he  would 
so  renew,  if  requested,  bat  there  was  no  agree- 
ment binding  on  either  party. 

Mr.  Sivanston^  for  the  respondents,  submitted 
thst  the  note  was  void,  and  was  merely  colour* 
*  able  to  evade  the  statutes  against  usury.  The 
special  case  found  that  the  banknipt,  being  in 
want  of  money,  agreed  with  Mr.  Terrewest  for 
the  advance  at  10  per  cent.,  with  an  under- 
standing that  a  bill  should  be  given  for  the 
amount,  and  renewed  every  three  months  for  an 
widefiniie  period,  not  excccnding  18  months.  The 
bill  in  question  was  the  last  of  the  series,  and 
was  not  rendered  valid  by  the  recent  statute, 
which  only  appUed  to  diseoonting  or  negotiating 
bills,  and  not  to  securities  for  antecedent  debts. 

The  Lord  Chancbllor  said  he  had  no 
doubt  either  upon  the  case  or  the  law.  If  the 
aigument  of  the  re^ndents  prevailed,  the  statute 
would  not  protect  one  of  the  most  ordinary  of 
mercantile  transactions— namdy,  renewing  a  bill, 
if  more  than  5  per  cenU  were  taken.  He  thought 
this  was  just  the  case  the  Legislature  had  in 


(fl)  See  this  case  reported  ante.  Vol.  il.  p.  12. 


fendant  Day,  should  not  be  charged  with  the  | 
amount  of  a  judgment  at  law  obtained  against  I 
him  in  the  Court  of  Exchequer.  The  learned  | 
counsel  stated,  that  he  made  this  application  to 
the  Court  under  the  powers  given  to  the  Court ; 
by  the  14th  and  18th  sections  of  the  Act  for  the; 
Abolition  of  Imprisonment  for  Debt  upon  nicsnei 
process. 

The  ViCE-CiiAKCELLOB,  having  minotelj 
perused  the  provisions  of  the  act,  said  he  cotisi-j 
dered  the  Court  had  the  power  to  make  thej 
order,  and  granted  the  rule  nisi,  ' 


In  re  Mrs.  Tatlor. 

CrsTODT  of  \vr A f{r 9,'  Bill,  2&8  Vict.  r.\ 
54.  (a) — First  application  under  this  neTo  \ 
JLc^— Practice. — Whether  the  Comrt  itnll 
order  substitution  of  service  of  the  I^etition 
on  the  Husband? s  Solicitor. 

Mr.  K.  Bruce  said,  that  he  was  instructed  to 
apply  to  the  Court  on  behalf  of  a  married  lady, 
for  an  order  of  access  to  her  cliildren,  under  the! 
provisions  of  an  Act  of  Parliament,  passed  last 
session,  namely,  the  2nd  and  3rd  of  Vict.   1. 


(a)  See  post,  p^  38. 
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).  54.  inthnlML  ^  Aa  Act  for  Aaending  the 
m  relmtiog  to  the  Custodj  of.  Infaiiu/'  Thr 
:a(Dst«Dces  under  which  the  present  petition 
i  fiJed  were  these: — The  Udy  in  question* 
>ut  two  yean  ago,  left  her  home  and  separated 
na  b€r  husband,  under  an  impression — of  the 
jrscy  of  which  he  would  say  nothiog—^of 
at  misconduct  on  the  part  of  her  husband « 
ich  had  been  communicated  to  her  by  a  per- 

»ho  was  tbea  supposed  to  be  very  friendly 
ber.  Circninsttnces  afterward^i  came  to  the 
\%  knowledge*  which  induced  her  certainly  to 
ibt  the  accuracy  of  the  representationa  made 
her  to  their  full  extent,  and  she,  therefore, 
Dg  painfully  anxious  about  her  children,  was 
irous  to  leUinx  home  to  her  husband,  and  to 
reconciled  to  him.  With  that  view  she  wrote 
liim  several  letters  of  submisstont  declaring 
rein  her  anxions  desire  to  return  to  her  family. 
2K»e  of  these  commmucaitioBS  did  she  receive 

answer,  with  the  exception  of  a  suggestion 
t  all  further  communication  should  be  ad- 
x«d  to  his  solicitor.  The  lady  had  addressed 
ular  communications  to  her  husband's  solid- 
},  hot  the  only  answer  she  received  from  them 
I  that  they  b^d  received  no  instructions  to  act 
tbe  matter.  Prior  to  the  Act  passing  under 
xh  this  application  wss  made  to  the  Court, 

U(ly  instituted  a  suit  in  the  Consistory  Court 
unst  her  husband  for  the  restitution  of  con- 
;al  rights,  to   which  the  husband  put  in  an 
?gation,  alleging  that  his  wife  had  voluntarily ' 
:  her  home,  and  had  made  fslse  charges  of^ 
^conduct  against  him.   The  Judge  of  the  Con-  ■ 
torial  ilUmisaed  the  husband's  allegation ,  being 
opinion  that  tbe  lady  was  fully  entitled  to  be 
tored  to  her  home.     That  sentence  was  ap« 
i  ed  against  in  the  Court  of  Arches,  but  the . 

teme  of  the  Court  below  was  affirmed.  Sub- ' 
^uently,  the  husband  had  appealed  to  the' 
ivy  Council,  and  that  appeal  wss  now  pend-' 
; ;  &o  that  up  to  the  present  moment  the  lady  | 
i  obuined  no  relief  under  the  decree  of  the 
n^istory  Court ;  and  during  the  whole  of  this 
tie  she  had  suffered  the  greatest  pain  and  aux- ' 
y  m  being  kept  from  seeing  ber  six  children,' 

uf  whom  were  young.  It  was  under  these 
rcumstances  that  the  present  petition  was  pre- 
^ted  to  the  Court  ander  the  new  Act. 

Ihe  Vicb-Crakcei»i.or  asked  if  the  husband 
-^  been  served  with  the  petition. 

Mr.  K.  Brvce  said  that  he  had  mentioned  the 

itter  now  for  the  purpose  of  asking  the  Court 
'  ^iow  substitution  of  service  of  the  petition 
fon  the  husband's  solicitors.  The  husband 
^^^  a  gentleman  of  large  fortune,  and  had  a 
ivelUng-house  at  Southgate,  in  the  vicinity  of 
Uiudon.    He  was  also  a  partner  in  a  brewery  at 

imehoose,  and  had  a  country-seat  at  Gilsbo^- 

^^  in  Northinptooshirc.    lie  had  been  seen 


at  his  house  at  Southgate  about  the  10th  of 
October  last :  suice  then  inquiries  had  been 
made  by  the  lady*8  solicitor  at  the  various  resi- 
dences of  her  htisband,  with  a  view  of  serving 
him  with  the  petition,  but  neither  he  nor  the 
children  were  to  he  found  anywhere.  It  wb« 
supposed  that  he  had  gone  abroad,  ami  the  affi- 
davits stated,  that  he  kept  out  of  the  way  on 
purpose  to  avoid  being  served  with  this  petition. 
The  husband  s  solicitors  had  been  applied  to  to 
accept  service,  but  they  declined,  saying  they 
had  received  no  instructions. 

The  Vicr-Crancellob  asked  if  he  had  any 
jurisdiction  under  the  new  Act  to  make  an  order 
to  substitute  service. 

Mr.  K.  Bruce. — The  Court  had  jurisdiction 

according  to  its  own  rules  of  practice,  but  the 

Act  in  question  said  nothing:  about  service  of  tbe 

petition,  so  that  the  Court  might  make  the  order 

upon  the  petition  itself  ex  parte. 

I     The  ViCE-CiMNCBLLOR  said,  that  would  not 

I  be  altogether  consistent  with  justice.     He  could 

I  easily  conceive  that  there  might  occur  such  a 

(Tross  case  as  mi<;ht  induce  the  Court  to  make 

an  order  ex  partc^  on  the  ground  of  necessity ; 

but  he  could  not  at  present  say  that  this  was  such 

a  case  as  that,  until  he  had  had  an  opportunity 

of  reading  throuf;h  all  the  affidavits.     When  be 

had  done  so,  he  would  state  what  his  opinion 

was. 

The  matter  was  then  ordered  to  stand  over 
for  the  present. 

This  is  the  first  application  which  has  been 
made  under  the  new  Act. 


ro 


Nov.  2. 

MBIirERTXHAOBN  r.  DaVIS  AND  OTHERS. 

Pbacticb — New    Orders  of  the  Court  of 
Cfutncery,  isiued  under  the  Stat,  1^2 

Vict.   C,    110. — CONSTRt'CTION    of  the  5th 

OitDRR.  (a) — T RVsTBES  liabilitieM, 

Mr.  K.  Bruce  applied  for  an  order  of  refer- 
ence to  the  Master  to  inquire  into  the  validity  of 
the  appointment  of  new  trustees  in  thia  case  in 
substitution  of  the  original  trustees,  and  also  lor 
the  Master  to  inquire  as  to  whether  the  trust 
fund  comprised  in  the  settlement  was  now  in- 
vested in  any  government  stock  or  seeuritiea  in 
America  or  in  this  country ,%ccording  to  the  trust 
declared  in  the  deed  of  settlement;  and  the  notice 
of  motion  further  asked  that  tlie  defendant  Davis 
should  within  a  certain  time  tranafer  into  Court 
the  sum  of  jE5,000.  exchequer  bills,  which  by 
the  answer  was  admitted  to  be  in  his  possession. 
This  motion  was  made  in  pursuance  of  the  terms 


(a)  Soe  ante,  Vol.  it.  p.  78. 
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of  the  fifth   order  of  the  1  ist  "  new  orders  in 
chMCery."      The  learned  counsel  stating  that 
thote  preliminary  inquiries  were  rendered  abso- 
Itilely  necessary  under  the  circumstances  of  this 
caw,  in  order  that  the  Court  might  thereby  be 
better  enabled  to  decide  upon  the  respective  rights 
of  the  parties,  when  the  cause  should  come  be 
fore  the  Court  for  hearing.      It  appears  that  by 
the  marriage  settlement  of  a  Mr.  and  Mrs   War- 
wick, a  sum  of  £7,000.  stock  was  vested  in  a 
tru-stee,  to  be  laid  out  in  government  stock  or 
securities,  or  upon  real  estate,  as  it  was  alleged, 
in  this  country.     Some  time  after  the  marriage, 
Mr.  and  Mrs  Warwick,  being  connected  with 
America,  were  desirous  of  having  the  trust  fiind 
invested  in  the  government  stock  of  the  United 
States.     To  that  transfer  of  the  fund  the  original 
trustee  declined  to  accede,  and  in  1 83 1 »  at  the 
re«]uest  of  Mr.  and  Mrs.  Warwick,  the  original 
trustee  relinquished  the  trust,  and  a  new  deed 
appointing  three  American  trustees,  was  executed, 
one  of  whom  only,  it  was  alleged,  had  executed 
the  deed,  and  the  trust  fund  was  subsequently 
transferred  to  America  and  invested  in  the  go- 
\*ernment  stock  of  that  countr)*.     The  original 
trustee,  who  was  a  defendant  to  the  suit,  being 
Mome  time  after  this  transfer  of  the  trus{  fund  by 
the  new  trustees,  advised  that  he  might  be  ren- 
dered liable  to  make  good  the  trn<;t  fund,  in  case 
of  loss,  as  there  existed  great  doubts  as  to  the 
validity  of  the  deed  of  substitution  of  new  trus- 
tees under  which  he  had  parted  with  the  trust 
fund,  applied  to  Mr.  Warwick  to  remit  him  a 
sum  of  money  to  be  invested  by  him  as  an  in- 
demnity in  case  he  should  be  called  upon  to  re- 
store  the  trust  fund.     Mr.  Warwick  deposited 
with  him  accordingly  certain  tobacco  warrants  to 
be  held  by  him  as  an  indemnity,  and  those  war- 
rants he  had  since  sold,  and  had  invested  the 
proceeds  in  a  sum  of  j£.5,000.  exchequer  bills. 
Mr.  Warwick,  it  was  alleged,  had  since  become 
a  bankrupt,  and  his  assignees  had  filed  this  bill 
with  a  view  of  having  the  £5.000.  exchequer 
b'lls  paid  over  to  them  by  the  original  trtistee. 
Under  those  circumstances  it  was  submitted  that 
the  rights  of  the  parties  could  not  be  properly 
decided  upon  at  the  hearing,  unless  those  pre- 
liminary inquiries  as  to  the  validity  of  the  sub- 
stitution of  new  trustees  and  the  present  position 
of  the  trust  fund  were  had. 

Mr.  Jacob  opposM  the  motion,  contending 
that  no  clear  case  for  the  necessity  of  such  pre- 
liminary inquiries  bad  been  nndel  out ;  besides, 
the  new  trustees,  although  defendan  s  to  the 
suit,  were  out  of  the  jurisdiction.  They  had  no 
objection  to  that  part  of  the  motion  which  asked 
for  the  transfer  of  the  £5,000.  exchequer  bills 
into  Court. 

The  VicE-CHAXCRtLoR  said  that  it  appeared 
to  him  that  the  notice  of  motion  was  certainly 


made  in  a  manner  not  consistent  with  what  wr 
expressed  in  the   5th  of  the  late  new  ordera- 
Having  read  the  5lh  order,  his  Honour  said  that 
he  was  of  opinion  that  no  caise  had  been  made 
out,  either  showing  the  necessity  for  ihoae  pre- 
liminary inquiries,  or  that  they  would  be  nsefal 
to  the  Court  at  the  hearing  of  the  cause.     Upoo 
a  fair  construction  of  the  object  of  the  5th  Off  the 
late  new  orders,   he  was  of  opinion  that   ihet 
order  was  made  to  apply  only  to  clear  caaea,  and 
not  to  cases  like  the  present.     The  Court,  iu 
granting  such  a  reference,  had  to  see  that  the 
result  would  not  only  be  useful  at  the  hearing, 
but  would  also  bind  all  the  parties  to  the  auit. 
It  was  quite  obvious  that  those  defendants  inrho 
were  out  of  the  jurisdiction  might,  in  the 
time,  if  the  order  of  reference  were  granted, 
within  the  jurisdiction,  and,  by  answering,  rend 
all  that  might  be  done  under  the  reference  u« 
less.     It  certainly  appeared  to  him  that  tbe  fair 
and  legitimate  object  of  the  order  was,  that  the 
Court  should  only  grant  tliose  preliroinai|r   in- 
quiries in  ca^s  in  which  the  Court  should   he 
satisfied  that  if  the  cause  was  actually  at   the 
hearing,    those  inquiries  would   be    neeesaary. 
Upon  this  notice  of  motion  he  was  of  opinioo 
he  could  make  no  order,  under  the  terwis  of  the 
5th  order,  against  those  defendants  who  had  not 
appeared,  and  who  were  out  of  the  jurisdiction. 
He  must,  therefore,  refuse  the  motion  as  to  the 
order  of  reference. 

Mr.  Jacob  then  consented  to  the  £5,000. 
chequer  bills  being  transferred  into  Court. 


BOLLS'  COURT.— i^a».  5. 


Hicks  v.  Ksat. 

SoLicitoR'sLtBN /or Costs tipon  DeiiDsm  his 
custody^  dUtifigtiisfted  q$  between  IPeedjf 
helonffittg  to  the  penon  tiwi  employed  hhn, 
and  Deeds  belonging  to  another  pnrti/^ 

In  this  case*  which  came  on  upon  exeeptiotia 
to  the  Master*8  report,  it  appeared  that  in  X>e~ 
cember,  i833,  Henry  Gray  Keat,  who  was  poa* 
sessed  of  several  leasehold  houses,  died  intestate^ 
leaving  his  widow  and  one  son^  Ebenezer,  surviv- 
ing, and  that  Ebenezer  alone  took  out  lettara  of 
administration.  Mrs.  Keat,  who  as  widow  was 
entitled  to  one- third  of  the  intestate's  properly, 
died  soon  after  the  death  of  l^er  husband,  leaving 
a  will,  dated  January  8,  1834,  by  which  she 
bequeathed  various  legacies,  amounting  to  aboat 
^1,200,  and  appointed  the  plaintiff  her  exe^ 
cutor,  who  proved  the  will.  Ebenezer  Keat  em-. 
ployed  llomfray  as  his  solicitor  in  the  affiiira  of 
the  hitestate,  and  in  compleliog  tbe  salea  of . 


Lum  RepartSi 
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!  of  the  iMOchotd  homes  ti  iht  faiMtdte,  the 
•deeds  of  these  houses  came  hito  the  posses- 
v(  Honfim^r  as  such  soKeitor.  In  December, 
5,  Ebeaeser  Kelt  became  banknipty  being  at 
tinw  iitdebted  to  Homfray  m  jB400.  and  up- 
U  for  coats.  The  pkinlift  as  executor  of 
.  Keat,  the  widow  of  the  intestate,  filed  a 
for  the  adrainistmtion  of  the  estate  of  Heniv 
b  Keat,  the  intestate,  to  one«third  of  which 
plaintiff,  as  executor,  was  entitled,  and  in 
:ourae  of  the  8«it  an  application  was  made 
le  Court  for  an  inquiry  into  the  Uen  which 
nfnv  claimed  on  the  deeds,  and  a  reference 
directed,  on  which  the  Master  reported  that 
nfnT  had  no  lian,  to  which  report  exceptions 
:  uken. 

he  plaiolifrs  solicitor  had  applied  to  Ebenezer 
I  for  money  to  pay  the  legacies  given  by 
.  Keat  s  wiU,  and  Homfiay  deposited  with 
I  the  leases  of  two  houses  of  the  intestate, 
b  Albany  and  the  other  in  Cleveland«street 
htntse  in  AttMrny-street  was  afterwards  sold, 
tW  purchase  money,  i6500.,  was  paid  to 
/''lintiflTs  solicitors  in  part  of  Mfi.  Keat's 
nei.  and  the  leme  of  another  house  in  Brooke- 
t  was  deposited  with  the  ptainttiPs  solicitors, 
»rt  of  the  legnoies  be<pieathed  by  Mrs.  Keat 
lined  unpaid.  It  was  argued  for  the  exccp- 
>  that  Homfray,  as  solicitor  to  Ebenezer  Keat, 
1  ilea  for  his  costs  on  all  the  deeds  deposited 
nim  by  his  client.  For  the  plaintiff  it  was 
faded  that  there  could  be  no  lien  against 
as  he  never  employed  H<^nlray,  or  deposited 
ieeds  with  hiin. 

jrd  Langdalb  said,  Homfray  being  pos- 
d  of  the  deeda  aa  solicitor  of  Ebeneser  Keat, 
It  have  a  lien  upon  them,  but  that  lien  could 
be  upon  the  interest  of  the  person  who  em- 
^  him ;  a  soUcit<K  could  not  have  a  lien 
I  any  thing  to  which  other  parties  were  en- 
i.  Tht  tif^t  of  Homf^y  was  narrowed  by 
ransactiooa  whioh  had  taken  place.  There 
a  deposit  of  some  of  the  documents  with  the 
^titTs  solicitors  to  secure  what  the  plaintiff 
a  right  to  recover,  and  this  deposit  was 
.ih  the  agency  of  Homfray.  Homfray  had 
i:bt  to  dentate  fh)ra  the  security  given  by 
deposit,  nor  had  he  any  right  to  withhold 
iinents  tending  to  make  that  security  available, 
'  retain  any  deeds  which  he  afterwards  ac- 
?']  relating  to  the  same  security,  for  he  had 
:en  upon  them  as  against  the  plaintiff.  With 
:xt  to  the  daettments  respecting  the  houses  in 
*land-street  and  Brooke*street,  Homfray  had 
ien  whntever.  As  to  the  other  property,  the 
ntiff  had  no  interest  in  it.  It  was,  however, 
^f»:rent  question  whether  Homfray  had  a  lien  | 
D«>t  the  assignees  of  Ebenezer  Keat.  The 
'  n  witli  the  plaintiff's  solicitors  was  to  secure 
'  *^hare  of  tHe  property  to  which  the  plaintiff 


I  was  entitled  as  executor  of  Mrs.  Keat,  bat,  snb* 
ject  to  that  interest  of  the  plaintiff*  Homfray  had 
a  lien.  The  plaintiff  was  right  in  raainftaining 
that  there  was  no  lien  against  him,  but  he  was 
not  satisfied  that  the  Master  was  right  in  ?e« 
porting  genemlly  against  the  lien,  and  he  woald 
consider  whether  Homfray  had  not  such  a  lien 
as  would  be  good  against  Ebenezer  Keal  or  his 
assignees,  after  satisfying  the  claim  of  the  plain* 
tiff  Hicks. 


Lord  Lah  on  ALB  said,  that  as  against  the  plain- 
tiff Hicks  Mr.  Homfray  had  no  right  to  retain 
the  deeds;  but  that  as  an;ainst  Ebenezer  Keat  or 
Ilia  assignees  there  must  be  reserved  to  Homfray 
any  lien  he  might  have.  The  exceptions  to  the 
Master's  report  with  respect  to  the  plaintiff  mu:»t 
be  overruled;  but  the  lien  of  Homfray  against 
Ebeoeter  Keat  or  his  assigns  must  be  reserved. 


COURT  OF  QUEENS  BENCH.— Abr.2. 


RfeGlKA    V.  StEWABD   of   THE   MaKOR   OF 

Richmond. 

CoPYBOLDS-^MAJfDAMUf  PRACTIOt— FF%efV 

tlie  Queen  it  Lady  of  the  Manor ^  ichttker 
if  lit  Writthould  be  directed  to  the  Steward 
or  the  Lady  of  the  Manor. 

The  Jitomey ^General  showed  cause  against 
a  rule  calling  upon  the  steward  of  this  manor  to 
show  cause  why  a  writ  of  mandamut  should  not 
be  directed  to  him  commanding  him  to  admit  a 
party  to  aome  copyhold  property  within  the 
manor ;  he  would,  however,  take  a  preliminary 
objection.  Thia  waa  a  mandamut  directed  only 
to  the  steward,  wbereaa  it  should  have  been  a 
mandamut  to  the  lord  or  lady  of  the  manor.  In 
the  present  instance,  Queen  Victoria  was  the 
lady  p(  the  manor,  and  therefore,  as  her  Mi^esty 
cotd4.  nft  be. served  with  a  mandamut^  the  re- 
medy ^mm  by  petition  of  right.  Upon  this  ground 
be  submitted  the  i  rale  must  be  discharged. 

Sir  W-4  !Fo/iiM4  in  support  of  the  rule,  con- 
tended, that  as  thai  Queen  waa  lady  of  the  manor, 
no  one  could  admst*  bat  the  steward ;  'it  was  a 
ministerial,  not  a  voloaiary  act;  the''C?roivn 
could  not  intetfeie)  it  was  in  the  puWer'of  the 
steward  to  exercise  a  discretion,  and  the  writy 
therefore,  he  submitted^  was  properly  directed  to 
the  steward.  ^ 


I  i.  >!». 


II 


Nov,  4. 

Lord  DbnM4N  gave   the  judgment  of  Ihei. 
Court.     His   Lordship  said,   that  in  ordinary 
cases  it  had  been   then  held  that   it  was  not  * 
enough  to  serve  the  writ  upon  the  steward,  and 
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it  must  be  tenred  upon  the  lord  of  the  manor  as 
well  as  upon  the  steward;  but  with  respect  to  a 
Crown  manor  there  might  be  a  difference  to  that 
general  rale»  and  in  this  case  the  Court  con- 
sidered the  steward  to  be  a  statutable  officer, 
which  made  such  a  difference  that  the  writ 
ought  to  go. 

Writ  ordered  accordingly. 


Uluthornb  17.  Cass. 

Practicb— Nbolect  op  an  Attorn by>  not 
being  in  Court  when  cause  called  on^  and 
Plaintiff  called.  Wltether  relief  will  be 
granted  under  gpecial  circumstances. 

Mr.  Humfrey  moved  for  a  rule  to  show  cause 
why  the  nonsuit  which  had  been  entered  in  this 
case  should  not  be  set  aside  and  a  new  trial  had. 
The  facts  were  these : — This  case  was  set  down 
No.  8  in  the  common  jury  list|  on  the  last  day 
of  the  sittings^  there  being  four  special  jury  cases 
also  entered.  The  clerk  to  the  attorney  seeing 
this,  and  thinking  he  was  safe  until  the  after  part 
of  the  day,  went  to  receive  a  considerable  sum  of 
money  to  which  he  was  entitled  in  right  of  his 
wife  before  he  repaired  to  Westminster-hall.  On 
his  arrival  at  the  court  he  found,  that  although 
two  counsel  had  been  employed,  neither  had  been 
present ;  and  as  he  himself  was  also  absent,  the 
plaintiff  had  been  called.  The  learned  counsel 
hoped  that  under  these  circumstances  the  Court 
would  grant  his  application. 

Lord  Den  MAN  said  that  the  Court  felt  that  it 
ought  not  to  listen  to  applications  of  this  na- 
ture ;  neither  the  two  counsel  i(ho  had  been  em- 
ployed nor  the  attorney's  clerk  were  in  attend- 
ance.    The  party  must  bring  another  action. 

Rule  refused. 


COURT  OF  COMMON  PLEAS.— iVbr.  5. 


Adcock  r.  FisKE. 

Outlawry.*-  Whether  the  Court  for  rdief 
of  Insolvent  D^tors  lias  the  power  to  re- 
verse an  Outlawry^  in  discharging  an  In-- 
solvent  under  the  Act  for  the  Abolition  of 
Arrest  for  Debt,  imtlwut  tlie  consent  of  Uie 
Court. 

Mr.  Serjeant  WUdSf  for  the  defendant,  ap- 
plied io  the  Court  for  an  order  tliat  he  might  be 
disehara[ed  from  custody,  instead  of  his  being 
charged  in  execution  at  the  suit  iif  the  plaintiff^, 
who  had  obtained  a  judgment  of  outlawry  against 
the  defendant,  and  had  brought  him  up  in  cus- 
tody to  be  charged  in  execution  in  the  usual 
manner,  on  the  ground  that  the  defendant  had 
been  discharged  from  the  judgment  by  the  ad- 
judication of  the  Insolvent  Debtors'  Court,  where 


be  had  been  heard  upon  his  petition  and  dis« 
charged  under  the  Act. 

Mr.  Kelly  f  for  the  plaintiff',  contended  that 
the  Insolvent  Debtors*  Court  had  no  power  to 
rcTcrse  an  outlawry,  at  all  events  without  the  con- 
sent of  the  Crown,  which  had  an  immediate 
interest  in  the  goods  of  the  outlaw.  The  ques- 
tion was  whether  the  outlawry  was  reversed  by 
the  decision  of  the  Insolvent  Court,  for  if  not, 
there  could  be  no  doubt  that  the  plaintiff  was 
entitled  to  charge  the  defendant  in  execotion. 

The  Court  observed,  that  this  was  an  appK- 
cation,  in  the  ordinary  course,  to  bring  a  party 
up  to  haTO  him  charged  in  execution  upon  a 
judgment;  but  it  appeared  that  he  had  been 
already  discharged  in  respect  of  this  action,  so 
far  as  his  person  was  concerned,  by  the  Insohrent 
Debtors'  Court.  The  answer  given  to  that  was 
that  the  defendant  was  an  outlaw ;  but  that  point 
was  disposed  of  by  the  case  of  **  The  Queen  v. 
The  Commissioners  of  the  Insolvent  Debtors' 
Court."  The  words  in  the  Act,  **  any  process 
whatsoever,"  were  large  enough  to  incltide  the 
process  of  outlawry. 

Ultimately  the  defendant  was  discharged,  the 
Court  being  of  opinion  that  he  being  brought 
before  them  on  writ  of  habeas  corpus,  and  there 
being  no  ground  for  detaining  him,  he  was  en- 
titled to  his  discharge. 


BAIL  COURT.— iVoe.  2. 


GiBBS  V,  Gregg. 

Outlawry— previous  to  the  Act  for  oboltMh- 
ing  Arrest  for  Debt  on  mesne  process. — 
Practice — Sheriff  Law. 

Mr.  Watson  moved  for  an  attachment  against 
the  Sheriff^  of  Bristol  for  not  taking  bail  of  the 
defendant  when  in  custody  under  a  writ  of  capias 
utlagatum.  The  outlawry  of  defendant  had 
taken  place  before  the  act  of  the  1  st  of  Victoria, 
c.  1 10,  and  the  application  was  made  under  the 
4th  and  5th  of  William  and  Mary,  c.  18,  s.  5, 
which  requires  that  when,  according  to  practice, 
an  action  is  bailable,  the  sheriff,  upon  a^  capias 
utlagntum^  must  take  the  defendant's  baiU 
double  the  sum  at  issuer  for  his  appearance  in 
court ;  but  where  the  action  is  not  bailable,  he 
might  take  the  attorney's  bail  as  for  a  commori 
appearance.  This  was  a  bailable  action,  as  th« 
sheriff  was  aware ;  but  he  was  satisfied  to  take 
the  bail  of  Mr.  Sevan,  aa  attorney  of  Bristol  J 
The  learned  oounsel  cited  a  oase  in  poiat  frou 
the  3d  Bur.  p.  1 462. -^Granted. 


Zam  Beport$. 


93 


JfiWm  4* 


TicLED  C1.KRX8. — N&Heet  far  AdmmUm. 

Anontmous. 

Ir.  ffumfrey  Applied,  on  the  part  of  a  gen- 
lAo  who  desired  to  be  called  as  an  attorney  in 
court,  to  oIkCain  an  indulgence  to  the  follow - 
purport,  and  under  these  circomstances : — 
IS  necessary  that  any  person  desirous  of  be- 
ing an  attorney  shoaU  give  notice  to  that 
:t  three  days  before  the  commencement  of  the 
I  preceding  that  on  which  the  examination 
call  were  intended  to  take  place.  In  this 
ince  such  notice  had  been  served  before 
I  icy  Term  last  past,  bat»  nnfortunately,  his 
it  had  been  compelled  to  leave  town,  in  con- 
teoce  of  the  severe  and  dangerous  illness  of  a 
fr ;  and  he  now  begged  of  the  Court  to  allow 
oot'ce  given  to  serve  for  his  call  in  Hilary, 
rad  of  this  term. 

\\  Justice  LinxBDALB  observed,  that  it  was 
-niiortance  that  the  mles  of  the  court,  in  re- 
i  to  such  matters  as  this,  should  be  adhered 
:-  closely  as  possible.     There  did  not  appear 

le  part  of  the  applicant  a  sufficient  case  made 
••}  sustain  hia  object.  Why  could  he  not 
«  up  for  a  couple  of  days  for  the  examination, 
::i  took  place  towards  the  end  of  term  ?  The 
l^ivit  in  the  case  did  not  state  how  the  illness 
'tie  applicant's  sister  could  keep  him  till  then 
of  town,  or  hinder  hioi  from  coming  up. 
Ir.  Humfrey  said  that  he  should   inquire 

the  circumstances  to  which  bis  lordship 
Jed.  and  for  the  present  declined  pressing  his 
lication. 


;OLVEXT  DEBTORS'  COURT.— Aw.  5. 


liave»  under  the  new  Act,  afforded  the  assisUnce 
prayed* 


Hbniiy  WuitbmAk's  Casb. 

(ther  an  Insolvent  out  upon  JBail^  and 
irijig  petitioned  the  Court  is  discharged 
'/  his  detaining  Creditor  irhiU  so  out  of 
tsiodgy  can  be  lieard  upon  his  Petition. 

Tnls  insolvent  bad  been  oat  on  bail :  last 
Tit  the  discharge  at  the  suit  of  the  detaining 
iiiioT  was  lodged  at  Whitccross-street  Prison. 
H  insolvent,  however,  appeared  this  rooming 
pray  ht%  diaeharge  under  the  Act. 
The  CoiiRT  said,  they  could  not  assist  the 
I'wnL  It  was  a  hardship  upon  him«  after 
'  '^xpcTise  to  which  he  had  been  put,  that  the 
'H'AOT  shuold  send  hia  discharge,  instead  of 
gearing  to  oppose  him  ;  but,  as  he  had  been 
t  on  bail  when  the  dischaige  was  lodged,  they 
u!d  not  assist  biro. 

Ir.  ca.ses  where  the  parties  have  been  actually 
pr  3on,  the  Court,  under  similar  applications, 
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Ranobrsbip  of  Busbt  Park  —  Right  of 
the  Ranger  (Hxb  Majbstt  tub  Qubbn 
Dowager)  to  pursue  and  kill  game  upon 
Hounslow  Heathj  now  become  private  pro^ 
perty.  (a) 

This  case  was  again  beard  by  adjournment 
from  October  12,  before  Colo^bl  Cutherow 
(Chairman),  and  iMbssrs.  Powhall,  Bailue, 
and  Armstrong,  the  sitting  magistrates. 

Colonel  Clithbrow  inquired  if  any  answer 
had  been  received  from  the  office  of  the  Com* 
miasioners  of  Wooda  and  Forests,  as  to  whether 
it  was  the  intention  of  the  law  officers  of  tha 
Crown  to  maintain  the  daim  which  had  been 
setup. 

Mr.  Kirby  replied  that  he  had  communicated 
ith  the  Commissioners  on  the  subject,  but  had^ 
up  to  his  leaving  town  that  morning,  received  no 
answer  from  them. 

Mr.  Uees  apprehended,  from  a  communication 
he  had  received  from  Mr.  Kirby,  that  the  Queen 
Dowager  had  no  intention  to  interfere  at  all  in 
the  matter.  It  also  would  appear  that  the  Com* 
missioners  of  Woods  and  Forests  did  not  intend 
to  interfere,  or  some  person  would  have  attended 
to  maintain  the  claim  on  the  part  of  the  Crown. 
The  case,  therefore,  resolvea  itself  into  a  com* 
mon  trespass.  It  had  been  contended  that  it 
came  unoer  the  35th  section  of  the  act : — Be  it 
enacted,  that  the  aforesaid  provisions  against 
trespassers,  and  persons  found  on  any  land,  shall 
not  extend  to  any  person  found  hunting  or  cours* 
ing  upon  any  lands  with  hounds  or  greyhounds, 
ind  being  in  fresh  pursuit  of  any  deer,  hare,  or 
fox,  already  started  upon  any  other  land,  nor  to 
any  person  bond  fide  claiming  or  exercising  any 
right,  or  reputed  right,  of  free  warren  or  free 
chase,  nor  to  any  land  or  any  steward  of  the 
Crown,  of  any  manor,  lordship,  or  royalty,  nor 
to  any  gamekeeper  lawfully  appointed  by  such 
lord  or  steward,  within  the  limits  of  such  manor, 
lordship,  or  royalty,  o  *  reputed  manor,  lordship, 
or  loyalty."  He  would,  however,  contend,  that 
gan)ekeepers  could  only  be  protected  in  their  just 
rights  while  they  were  acting  legally.  Game* 
keepers  were  bound  to  know  the  limits  of  their 
deputations,  and  not  to  trespass  beyond  them  as 
the  defendants  had  done.  That  clause  of  the 
act  was  not  intended  to  apply  in  cases  of  com- 
OBon  trespass,  but  only  to  the  cases  of  gentlemen 
.  —  _  ■  --  —  -        ,    ■  ■  ■■■...       ■ .  ■    .        -     II 

(<i)  See  the  two  prcvioos  hrarings  of  this  ease,  re- 
ported ante  VoL  ii.  pp.  370|  384.  . 
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who  had  it  in  their  power  to  repay  any  damage 
they  might  commit.  It  was  clear  from  the  loose 
manner  in  which  the  letters  patent  stated  the 
right  of  free  warren  to  exist— via.  from  Staines- 
bridge  to  Brentford-bridge,  that  the  Crown  would 
not  and  could  not  set  up  a- claim.  It  was  also 
clear  that  Islewonh,  in  which  parish  the  locus  in 
quo  was  situated,  was  not  mentioned  in  the 
letters  patent,  and  that  the  free  warren  of  the 
manor  of  Isleworth  Sion  is  vested  in  his  Grace 
the  Duke  of  Northumberland.  He  must,  there 
fore,  for  the  protection  of  the  gentlemen  in  that 
portion  of  the  county  of  Middlesex  and  of  their 
property,  apply  to  the  Bench  for  a  conviction 
agamst  Mr.  Sawyer,  there  being  no  evidence  that 
he  had  any  right  on  the  premises  in  question. 

Colonel  Clithbrow  differed  in  opinion.  The 
letters  patent  had  been  produced,  and  evidence 
given  that  the  gamekeeper  had  been  in  the  habit 
of  shooting  over  the  limits  therein  named  for  the 
last  thirty  years. 

Mr.  Rees  contended  that  had  not  been  proved. 
What  had  been  said  was,  that  they  had  shot 
there.  But  there  was  no  proof  that  their  doing 
so  was  not  a  trespass.  They  had  also  said  they 
had  shot  over  Hanworth,  where  they  had  deariy 
no  right  at  all. 

Mr.  Clark  (clerk  to  the  magistrates)  said,  it 
was  evident  from  the  arguments  adduced,  that 
two  claims  had  been  set  up,  and  he  would  put 
it  to  the  parties  whether  it  was  possible  the 
justices  could  decide  where  there  were  conflicting 
rights? 

Mr.  Armstrong  said — ^The  defendant  Sawyer 


right  to  the  free  warren  of  the  manor  of  Isleworth 
Sion,  and  it  was  only  in  the  Hampton  E^closur^ 
Act  that  the  right  of  free  warren  was  reserved  to 
the  Crown.  The  Isleworth  and  Heston  Enclo- 
sure Acts  contained  no  such  reservations,  while 
that  of  Bedfont  gave  a  clear  right  of  firee  warren 
to  the  Duke  of  Northumberland  ;  part  of  which 
ground  abutted  on  the  road  from  Staine's- bridge 
to  Brentford-bridge.  The  35th  section,  in  his 
(Mr.  PownalPs)  opinion,  clearly  shut  out  the 
Bench  from  deciding  on  such  a  case  ;  for,  a  clear 
colour  of  claim  of  right  having  been  proved  on 
the  part  of  the  defendant  Sawyer,  it  was  the  duty 
of  the  Bench  to  send  the  case  to  a  higher  tribunal. 
With  regard  to  the  defendant  Nichol,  it  ap^- 
peared  to  him  that  the  defendant  Sawyer  said, 
^*  I  have  a  right,  and  Mr.  Nichol  being  my 
friend,  I  took  him  with  me." 

The  Bench  then  having  shortly  conferred  toge- 
ther, decided  that  they  had  no  jurisdiction  in  the 
case,  and  dismissed  the  summons. 

The  case  of  Mr.  Nichol  was  then  called  on, 
and  his  name  being  caiiod  without  any  answer 
being  returned. 

Colonel  Clithbrow  said,  Mr.  Nichol  had 
pleaded  p:uilty  on  his  first  appearance. 

Mr.  Rees  said,  that  fact  proved  that  the  Queen 
Dowager's  gamekeeper  was  in  his  (Mr.  N ichors) 
opinion  a  trespasser. 

M  r.  PowNALL  could  not  take  that  as  a  proof. 

Mr.  Dawe  said,  he  had  no  wish  to  press  for  a 
heavy  penalty  against  Mr.  Nichol,  whom  he  did 
not  aoubt  had  been  misled  by  Mr.  Sawyer. 

The  Bench  then  inflicted  a  nominal  one  of  5«. 


was  charged  with  a  trespass,  in  answer  to  which  j  with  costs. 

he  declared  he  had  a  right  to  shoot  on  the  pro-|I     The  question,  it  was  understood,  will  be  car- 

perty  in  question,  and  his  solicitor  contended  that  fried  immediately  to  the  superior  courts,  as  the 


the  Bench  had  no  power  to  interfere  in  the  caae. 
In  his  (Mt,  Armstrong's)  opinion,  the  42d  clause 
bore  that  out,  and  that  the  exemption  was  clearly 
proved. 

Mr.  Rees  contended  that  the  clause  quoted  by 
the  worthy  magistrate  told  against  the  defendant,  f 

Mr.  Armstrong  considered  it  told  in  favour 


decision  will  be  of  considerable  importance  to  the 
landowners  and  inhabitants  of  that  portion  of 
4  Middlesex. 


an  one  as  clearly  gave  him  the  colour  of  a  right. 
He  therefore  was  of  opinion  that  the  Bench  could 
not  interfere  in  the  matter,  and  that  the  summons 
must  be  dismissed. 

Mr.  Rees  said,  if  that  was  the  intention  of  the 
Bench,  he  must  say  he  wished  it  to  be  properly 
stated,  as  he  must  consequently  apply  by  man- 
damus to  the  Court  of  Queen's  Bench. 

Mr.  Armstrong  said  he  was  only  expressing 
his  individual  opinion. 

Mr.  PowNALL  considered  if  the  matter  ap- 
peared before  them  as  a  question  of  right,  there 
could  be  no  difficulty  in  deciding  it.  It  was 
'*lear  that  the  Duke  of  Northumberland  had  a 
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2  and  3  Vict.  Cap.  UV. 


of  the  defendant.     At  any  rate,  he  had  proved     ,       .  »    ,     ^  ,    . 

that  he  had  the  colour  of  an  authority,  and  such  J^^,^^^_,*^  ^^^  '^  /^'^^  relattng  to  the 


Custody  of  Infants.  [^\7th  August,  iS39.'\ 

Whereas  it  is  expedient  to  amend  the  law 
relating  to  the  custody  of  infants :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  witb  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  after  the  passing  of  this 
Act  it  shall  be  lawful  for  the  Lord  Chancellor 
and  the  Master  of  the  Rolls  in  England,  and  for 
the  Lord  Chancellor  and  the  Master  of  the  Rolls 
in  Ireland,  respectively,  upon  hearing  the  pcti> 
tion  of  the  mother  of  any  mfant  or  infants  beLns; 
in  the  sole   custody  or   control   of  the    fathcri 
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3af  or  of  any  person  by  his  authority,  or  of 
iruirdian  after  the  death  of  the  father,  if 
hall  see  fity  to  make  order  for  the  access  of 
petitioner  to  soch  iniknt  or  in^nts,  at  such 
3  and  sabjecl  to  such  regulations  as  he  shall 
[I  convenient  and  just ;  and  if  such  infant  or 
jts  shall  be  within  the  age  of  seven  years,  to 
t'  order  that  such  infant  or  infants  shall  be 
rered  to  and  remain  in  the  custody  of  the 
loner  until  attaining  such  age,  subject  to 
i  regulations  as  he  shall  deem  convenient! 
just.  I 

[.  And  be  it  enacted^  That  on  all  complaints 
e  nnder  this  Act  it  shall  be  lawful  lor  the 
i  Chancellor  or  the  Master  of  the  Rolls  in 
land,  and  for  the  Lord  Chancellor  or  the 
;ter  of  the  Rolls  in  Irelaiidf  to  receive  alB- 
:m  sworn  before  any  Master  in  Ordinary  or 
xer  Extraordinary  of  the  Court  of  Chancery; 
that  any  person  who  shall  depose  falselv 
curroptly   in  any  affidavit   so  sworn  shall 


be  deemed  guilty  of  perjury,  and  incur  the  pe* 
nalttes  thereof. 

III.  And  be  it  enacted,  That  all  orders  which 
shall  be  made  bv  virtue  of  this  Act  by  the  Lord 
Chancellor  or  the  Master  of  the  Rolls  in  Eng- 
land, and  by  the  Lord  Chancellor  or  the  Master 
of  the  Rolls  in  Ireland,  shall  be  enforced  by  pro* 
cess  of  contempt  of  the  High  Court  of  Chan- 
cery in  England  and  Ireland  respectively. 

IV.  Provided  always,  and  be  it  enacted.  That 
no  order  shall  be  made  by  virtue  of  this  Act, 
whereby  any  neither  against  whom  adultery  shall 
be  established,  by  judgment  in  an  action  for  cri- 
minal conversation  at  the  suit  of  her  husband,  or 
by  the  sentence  of  an  Ecclesiastical  Court,  shall 
have  the  custody  of  any  infant  or  access  to  any 
infant,  any  thing  herein  contained  to  the  contrary 
notwithstanding. 

V.  And  be  it  enacted.  That  this  Act  may  be 
amended  or  repealed  by  any  Act  to  be  passed 
during  thu  present  Session  of  Parliament. 


EQUITY  SITTINGS  IN  MICHAELMAS  TERM,  1839. 


COURT  OF  CHANCERY. 
Before  the  Lord  CuAfccBLLOR  at  Westminster. 


Saturday,  Nov. 

2 

Monday, 

ft 

4 

Tuesday, 

j» 

5 

Wednesday, 

*7 

6 

Thursday, 

ff 

7 

Friday, 
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8 

Saturday, 

>t 

9 

Monday, 

>t 

11 

Tuesday, 

tf 

12 
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»» 

13 

Thursday, 

t» 

14 

Friday, 
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15 
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16 

Monday, 

99 

18 

Tuesday, 

99 

19 

Wednesday, 

t  *9 

20 

Thursday, 

n 

21 

Friday, 

i» 

22 

Saturday, 

V 

23 

Monday, 

n 

25 

Appeal  Motions  and  Adjourned  Petttiona. 
Petition  Day. 

>  Appeals. 

Appeal  Modons  and  Ditto. 

Appeals  and  Causes. 

Appeal  Motions  and  Ditto. 

Appeals  and  Causes. 

Appeal  Motions  and  Ditto. 
^  Appeals  and  Causes. 
Appeal  Motions  and  Ditto. 


VICE-CHANCELLOR'S  COURT. 
Before  the  Vice-chancellor  at  Westminster. 


99 


Saturday,  Nov. 
Monday, 
Tuesday, 
Wedncaday,  „ 

Thursday^ 

Friday,  „ 


2 
4 
5 
6 
7. 

8 


Motions. 
Petition  Day. 

-  i  Pleas,  Demurrers,  Exceptions,  Causes,  and  Fur-' 

-  )  ther  Directions. 

Motions* 
C  Short  Causes,  Un<^posed  Pe4ition8,aiid  Gtocral 
(  Cause  Paper. 
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Equity  Sittings  m  Michadmas  Term^  1839. 


Satuf^y,  Nov.  9 
Monday,  ,,  11 
Tuesday  y  „  12 
Wednesday,  „  13 
Thursday, 

Friday, 

Saturday, 
Monday, 
Tuesday, 
Wednesday,,,     20 
Thursday,     ,,     21 

Friday, 


If 


»> 


99 


9» 


>» 


f» 


14 

15 

16 
18 
19 


22 


Saturday.      „     23 
Monday,       „    25 


Pleas,  Demurrers,  Exceptions,  Causes,  and  Fuf- 
ther  Directions. 

Motions. 

i  Short  Causes,  Unopposed  Petitions,  and  General 
(  Cause  Paper. 

Pleas,  Demurrers,  Exceptions,  Causes,  and  Fur- 
ther Directions. 

Motions. 

€  Short  Causes,  Unopposed  Petitions,  and  General 
I  Cause  Paper. 

{Pleas,  Demurrers,  Exceptions,  Causes,  and  Fur- 
ther Directions. 
Motions. 


ROLLS  COURT. 
Before  the  Right  Hon.  the  Master  of  the  Rolls,  at  Westminster. 


Saturday,  Nov.  2 
Monday,  „ 
Tuesday,  „ 
Wednesday, ,, 
Thursday,  „ 
Friday,  „ 
Saturday,  „ 
Monday,  „ 
Tuesday,  „ 
W'ednesday  „ 
Thursday,  „ 
Friday,  „ 

Saturday,  „ 
Monday,  ,, 
Tuesday,  „ 
Wednesday  „ 
Thursday, 

Friday, 

Saturday,  „ 
Monday,  „ 
Tuesday,       „ 


99 


99 


4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 
25 
26 


Motions. 

Petitions  in  General  Paper, 
•    ^  Pleas,  Demurrers,  Causes^  Further  Directions, 
-    )  and  Exceptions. 

Motions. 


Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Motions. 

{Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 
Petitions  in  General  Paper. 
Motions. 
Short  Causes  after  swearing  in  the  Solicitors. 


Consent  Causes,  Short  Causes,  and  Consent  Petitions  every  Tuesday,  at  the  sitting  of  the  Court. 


Saturday, 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday    • 

Satoniay 


COURT  OF  EXCHEQUER. 

SnriN'GS  IN  MtcuABLMAs  Term,  1839. 

Banc^.  Equity, 

Before  Lord  Ahinger. 
Petitions  and  Motions 


Nov.  2 
.  4 
.     6 

.    6        . 
.    7 
.     8 

.    9  Enors^  Laid  Mayor 
sworn 


Niti  Pfiu$. 


Paper  of  general  husbess  Middlesex  let  sittti^. 

Ditto  by  adjomnaciit. 
Petitions  and  Motions  •         •         » 


Demurrer  Pmper^  fe. 


RcUy     •       Not.  1 1  Special  paper 
esday     ...     12  Errors  and  SheriA 

Bwom 
dn^sday  .  .  13  Special  paper 
ursdav   ...     14  •  •  • 


(lay  ...»  15 

unlay     •      •      •  16  • 

mday     ,     •     .  18 

esday      •     •     •  19 

-dnesday      •     •  20  Special  paper 

ur&day    •      .     •  21 

day  ....  22 

Lrday     ...  23  .  • 

mday      .      •     •  23         •  • 


Petitions,  Motions^  aiid 
Short  Caiuea 


Petitions  and  Motions 


} 


SI 


London  lal  tilting. 


Middlesex  2nd  sitting. 
Ditto  by  adjournment 


London  Ist  sitting. 
Paper  of  general  business  Ditto  by  adjournment 
Petitions  and  Motions  • 


DEMURRER    PAPER. 
Mickatlmat  Term^  1839. 


Motions  in 

Arrest  of  Judgment. 


ciuday     Nov.  2 
locdiy  —  4 

0 

jesday  —  5 

edoeiday     —  6 
lursday         —  7 

?ecw/  ArgumenU. — Wednesday,  Nor.  13. 

Doe  (Marchant)  v.  Errington. 

HiU  17.  Wbile  sud  others. 

Fran<?e  and  another  o.  Same. 

Byers  and  others,  assignees  v.  Southwell. 

Steanes  and  others^  assignees  v.  Wainwright. 

Bee&ley  v.  Dolley. 

Pisani  v.  Lawson. 

Devaux  and  another  o.  Steinkelter. 

Belcher  and  others,  assignee*  p.  Oldfield. 

Hill  V.  White  and  another. 

Lobmann  v.  Rougemoiit  and  another. 

Brook  &  others,  assignees  o.  Mitchell  dr  others 

Samson  r.  Rhodes. 

Dulley  V.  Linnell. 

Smith  V,  White. 

(  ockbum  &  another  v,  Wright  &  others,  ex. 

Cars  well,  admor.  v.  Famcomb. 

Doe  d.  Capes,  executors  t;.  Walker. 

Pogson  V,  Thomas. 

Jenner  p.  Nash.  y 

Hunnybon  v,  Mitchell  and  another. 

Bruce  the  younger  v.  Wake  and  anolher. 

Low  V.  Stocken. 

Thornton  r*  Jenyns,  derk  and  others. 

Pilbeam  v.  Briggs. 
Lucas  17.  Eastes. 

Pouhers  V*  Phillips. 

Houlditch  and  another  i;.  Duthie. 

Gale  V.  Davis. 

Chew  and  another  %k  Eldridge. 

Hinde  and  others  o.  Gray. 

Houlditch  and  another  v.  Duncombe,  M.  P. 

Middleton  v.  Chambers. 


Hodges  1?.  Same. 

Waller  v.  Lacy. 

Ashdown  v.  Burgess. 

Bristow  o.  Fairclough. 

Thompson  and  another  t;.  Farden  and  others. 

Walbancke  e.  Allen  the  younger. 

Smith  and  others  o.  Nicholls. 

Billing  V.  Rightley. 

Crawshay  and  others  v.  Barry. 

Druounond  and  others  n.  Lowther. 


SitjtinrM  of  tiif  Courts* 

COURT  OF  CHANCERY. 

Attorney-General  ▼,  Wilson,  for  judgment- 
Harding  ▼.  Harding,  to  be  spoke  to — Jennings 
V.  Newman,  petition,  by  order. 

Appeal  motions — Wsrden  v,  Robins — Busk 
V.  Heetham — Ranger  ▼.  Great  Western  Railway 
— Dearman  v.  White — Wiggins  v.  Peppin. 

Cause  Petitions — Sharp  v.  Manson — Mills 
▼.  Finlay — Jennings  v.  Newman. 

VICE-CHANCELLOR'S  COURT. 

In  re  Taylor,  petition  for  judgment. 

Short  causes  and  unopposed  petitions. 

After  the  uuopposea  petitions — Kelsey  r. 
Lark  ins.  motion,  by  order — Leicester  v.  Leices- 
ter, ditto— Bryan  v.  Twigg,  petition  by  order — 
Sowerby  ▼.  Sowerby,  ditto— Higham  v.  Howes, 
ditto — A ttorney' General  v.  Ludlow,  ditto — Nye 
V.  Maule,  ditto — Lane  v.  Oliver,  to  be  spoke  to. 

After  which  his  Honour  will  proceed  with  the 
list  of  adjourned  petitions. 

ROLLS'  COURT. 

In  re  Rugby  School,  petition. 

After  which  motions  continued. 

Causes  after  the  motions — Hemming  v.  Pin- 
kerton,  part  heard  —  Jones  v.  Maurice — Du 
Hoormehn  y.  Sheldon,  exceptions,  further  direc- 
tions, and  eostf . 


32 


COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

BAIL  COURT  (Queen's  Bench) 
Middlesex  Common  Juries — Meredith  v.  Sim- 
mons,  part  heard — Kent  v.   Hayes — Nicholls 
and  others  v.  Newbery. 

Ordbr  of  thb  Court. 

If  the  Motions  for    New   ll'rials  ended 

yesterdaj,  the  Court  will  take  the  business 

in  the  following  order: — 

Friday,  Nov.  8,  Monday  the  11th,  Thursday 
the  14th,  the  peremptory  paper. 

Tuesday,  Nov.  12,  Friday  the  15th,  Tuesday 
the  1 9th,  the  special  paper. 

Saturday,  Nov.  9,  Wednesday  the  13th,  Sa- 
turday the  16th,  the  Crown  paper. 

Monday,  Nov.  18,  Wednesday  the  20th,  the 
new  trial  paper. 

Thursday,  Nov.  21,  Friday  the  22nd,  Satur- 
day the  23rd,  Monday  the  25th,  motions. 

The  remaming  five  days  of  the  week  after  the 
25th,  two  days  will  be  taken  for  the  new  trial 
paper,  and  three  days  for  the  special  paper. 

The  four  last  days  of  the  term  for  motions. 

COURT  OF  COMMON  PLEAS. 

Middlesex  Common  Juries — ^Doe  v.  Gass — 
Dent  V.  Harrison — Clarke  v.  Treheme— Casson 
V.  Law — Fletcher  v.  the  Same — Berry  v.  Lat- 
ham— Saxe  V.  Welsh — Kislinbury  v.  Day — 
Roberts  v.  Meux,  BarU — Staniland  v.  Harper — 
Reeves  v.  the  Same — Crew  v.  Sewell — Ashdown 
V.  Grant— Meux,  Bart.  v.  Roberts— Wright  v. 
Paulton— Richmond  v.  Davis — ^Davies  v.  Nook- 
ham — Warren  v.  Anderson — The  Same  v.  the 
Same— Finden  v.  Blyth— Chapman  v.  Matthews 
— ^Tipper  v.  Burr — Smith  v.  Wilkinson— The 
Same  v.  the  Same — The  Same  v.  Goudge — The 
Same  v.  Morgan — ^The  Same  v.  Dempsey — 
Green  v.  Ducket — Seymour  v.  Eckford — Ham- 
mond v.  Plaskett— Allen  v.  Graham — ^Denton 
V.  Thompson. — ^The  Court  will  also  sit  in  Banco. 

COURT  OF  EXCHEQUER. 
Sittings  in  Banco. 

EQUITY  EXCHEQUER. 
Petitions — Re  Bristol  and  Exeter  Railway; 
petition  of  Tuckett — Re  Newcastle  and  Carlisle 
Railway;  petition  of  Richardson — Re  Great 
Western  Railway;  petition  of  White— Re  the 
Same  ;  petition  of  the  Corporation  of  Chippen- 
ham—Re  Mfanchester  and  Birmingham  Railway 
—Ex  parte  Christ's  Hospital  (2)— Re  Great 
Western  Railway  ;  petition  of  Large— Re  Same; 
petition  of  Ripley — Re  Same ;  petition  of  Freke 
— Re  Birmingham  and  Gloucester  Railway; 
petition  of  Svgeant — Price  v.  North — Archer 
'▼.  Berkeley. — After  the  Petitions,  Motions. 


Business  of  the  CourU^  S^c. 

TO  COUNTRY  SUBSCRIBERS. 


Thb  Lithographs  of  the  Real  Property 
Tree  cannot  be  sent  post  free  with  this  Paper 
into  the  Country,  they  will  be  delivered  to  the 
Booksellers,  and  we  hope  that  our  fnenda  will 
receive  them. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription  ^1.  10*.  to  be  paid 
in  advance. 

On  Dee.  1  vnU  be  pubtUhed,  price  4#,  to  be  eonimued 
Monthly f  Vol.  III.  Part  IV, 

PRECEDENTS  IN  CONVEYANCING, 

adapted  to  the  Present  Sute  of  the  Law. 
lUustraled  with  Notes,  Practical  and  Critical,  by 
Thomas  Georob  Western,  Esq.  F.R.A.S.  of 
the  Middle  Temple ;  Author  of  **  The  Commen- 
taries on  the  Constitution  and  Laws  of  England/* 
dedicated  by  command  to  her  Majesty  the  Queen, 
&c.  in  continuation  of  the  Prbcbdents  by 
S.  Vallis  Bone,  Esq. 

This  Number  will  complete  Vol.  III. 

LoDdon:  John  Richards  and  Co.,  Law  BookaeUers, 

194,  Fleet-street. 

ThU  Wwk  will  be  completed  in  Four  Vols. 


In  the  Press, 
SECOND    EDITION, 

Shortly  will  be  published, price  ISs.  cloth  bds. 

COMMENTARIES  ON  THE  CONSTI- 
TUTION  and  LAWS  of  England,  incor- 
porated  with  the  Political  Text  of  J.  L.  De 
LoLMB,  Advocate.  By  Thomas  George  Wes- 
tern, Es^.  F.  R.  A.  S.,  of  the  Middle  Temple. 
This  Edition  will  contain  the  entire  New  Legal 
and  Political  Constitution  of  he  Country  at  the 
present  day. 

The  First  Edition  of  this  Work  was  dedi- 
cated by  Command  to  Hbr  Majesty  the 
Queen,  and  was  honoured  by  the  most  distin- 
guished patronage  at  home  and  abroad.  It  is  a 
work  well  adapted  for  Stvdbnts. 
John  Richards  and  Co.,  194,  Fleet  Street. 


Printed  by  Gborob  Norman,  at  his  Printing  Office, 
89,  Maiden  Lane,  in  the  Parish  of  St  Paul,  Covent 
Garden,  in  the  County  of  Middiesei ;  and  Published 
by  John  Bichards,  Law  BookaeUer,  194,  facet 
Stnet,  in  the  Parish  of  St.  Donstan-in-the-West. 
in  the  Oty  of  London. — Saturday,  November  9,1839. 
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SATURDAY,  NOVExMBER  16,  1839. 
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r  LAWS  OF  REAL  PROPERTY. 


Emat  III. 


3  &  4  Wm.  IV.  cap.  74. 

[rtfar  the  Abolition  of  Fines  and  Beco- 
ta^  and  fen'  the  Substitution  of  more 
pie  Modes  of  Assurance. — [28tA  Au" 
/,  1833.3 

{Omiinmdfrom  p.  80.) 

EVI0U8  to  the  paming  of  this  sta- 
Qte,  fines  and  recoveries  were  liable  to 
errors  than  anj  other  species  of  Corn- 
Law  assurance,  and  the  Coart  of  Com- 
Pleas  (to  which  Court  alone  all  appli- 
es for  relief  could  he  made)  was  at  all 
backward  in  interfering,  as  when  the 
s  wished  to  change  the  term  (which 
iotamount  to  levying  a  new  fine)  (a),  or 
mge  the  names  of  the  parties  (6),  except 
the  Christian  names  required  change(c) 
a  case  occurred  {d)  where,  after  a 
«ion  of  50  jears,  the  Court  ordered 
^mes  to  be  transposed.  So  where  the 
of  the  county  was  required  to  be 
?ed(«)y  or  where  two  counties  were  re- 

n^itli  o.  VHkw,  8  Btack.  788. 
^1  parte  Modqr»  8  Bqs.  &  Pal.  405. 
Bn>.  «i  Btiy.  16. ;  4  Biag.  97. 
^IShtf^.  10.;  1  H.  Ac  8e.  48. 
^  Tdimt  BSS. 
Vol.  III. 


quired  to  be  inserted  to  cover  one  parish  (/), 
but  where  the  amendment  required  was  mere 
matter  of  form  or  detail,  and  the  Court  was 
satisfied  that  it  was  an  error,  the  amend- 
ment was  generally  a1  lowed (<;).  Most  of  the 
cases  are  now,  however,  provided  for  by  this 
8tatute,andTrrLBsaremademuch  more  secure 
by  its  provisions.  S.  s.  7  (before  cited) 
cures  all  defects  occasioned  by  errors  in 
names,  and  by  the  misdescription  or  omis- 
sion of  parcels  without  further  amendment 
(unless  any  Court  of  competent  jurisdiction 
shall  have  refused  to  amend);  but  notwith- 
standing this  enactment  an  application  was 
made  to  the  Court  in  1834  ('A^  to  amend  a 
fine  by  substituting  for  the  parish  of  Barton 
Latimer,  which  was  mentioned  by  mistake 
in  the  fine,  the  parish  of  Isham,  in  which 
according  to  the  deed  to  lead  the  uses 
the  premises  were  situated,  on  tlie  ground 
that  sec.  7  (before  cited)  did  not  exclude  the 
jurisdiction  of  the  Court  in  matters  of  amend- 
ment; and  that  by  sec.  0  (also  before  cited) 
the  jurisdiction  was  expressly  reserved  in 
cases  not  provided  for  by  the  Act,  and  tn 
that  case  a  purchaser  had  refused  to  accept 
the  title  unless  the  amendment  was  sanctioned 
by  the  Court.    Tliis  misdescription,  however, 


(/)  8  Taont,  87. 

ig)  1  Hen.  BUck.73^  6  Taunt.  78;  4  Id.  165;  Id. 
286 ;  Id.  708 ;  Id.  738 ;  Id.  71)8 ;  5  Id.  207 ;  1  Bing.  22 ; 
2  Id.  03  i  Id.  386  >  3  Bing.  176. 

(A)  Lockington  and  Shipley,  1  Bing.  N.  C.  3oo. 

D 
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being  apparent  on  the  face  of  the  instrument 
was  held  to  be  within  the  meaning  of  the 
Act.     TiNDALy  C.  J.  said,  *'  Here  is  a  mis- 
description apparent  on  the  face  of  the  in- 
strument, within  the  meaning  of  sec.  7.     If 
we  accede  to  your  application,  we  shall  be 
in  the  same  situation  as  before  the  Act — 
called  on  to  amend,  upon  every  conveyan- 
cer's doubt,  and  all  the  expense  will  be  in- 
curred which  the  Act  was  passed  to  pre- 
vent."    Without  deciding   the  question  of 
jurisdiction,  the  Court  considered  that  under 
sec.  7  there  was  no  need  for  its  interference. 
Sees.  10  and  11  cure  defects  occasioned 
by  the  non-inrolment  within  due  time  of  a 
bargain  and  sale  to  make  a  tenant  to  the 
precipe^  or  by  the  non-concurrence  of  the 
owner  of  the  legal  freehold  in  making  the 
tenant,  provided  the  beneficial  owner  of  the 
freehold  in  possession  shall,  within  the  time 
limited  for  making  the  tenant,  have  con- 
veyed to   the   tenant.    The  non-inrolment 
clause  applies  to  the  single  case  of  a  bargain 
and  sale,  being  within  the  statute  of  Hen.  8. 
and  purporting  to  make  the  tenant ;  it  does 
not  cure  non-compliance  with  any  other  sta- 
tute requiring  inrolment  or  registration,  nor 
extend  to  any  case  in  which  the  deed  to 
make  the  tenant  is  insufficient  by  reason  of 
the  non-inrolment  of  a  prevkms  bargain  and 
sale. 

The  inrolment  of  a  bargain  and  sale,  under 
the  last-named  statute,  has  relation  to  the 
execution  of  the  instrument  That  statute 
denies  effect  to  the  assurance,  *^  except  it  be 
made  in  writing,  indented,  and  sealed,  and 
be  inrolled  within  six  (lunar)  months  after 
the  date."  The  condition  being  complied 
with,  tiie  same  statute  imparts  legal  efficacy 
to  the  use  from  its  inception.  But  a  bargain 
and  sale  under  an  act  of  Parliament  is,  in 
general,  merely  the  execution  of  a  naked 
authority,  given  to  A  to  dispose  of  the  estate 
of  B,  and  has  no  other  title  to  the  appella- 
tion  of  a  bargain  and  sale  than  that  which  it 
may  derive  from  the  occurrence  of  the  words 


'*  bargain  and  sale**  in  the  statute  which  con- 
fers, and  in  the  instrument  which  executes 
the  authority.    The  same  observation  applies 
to  every  instrument  assuming  the  form  of  a 
bargain  and  sale,  by  which  lands  are  dis- 
posed of  in  pursuance  of  a  power  or  autho- 
rity, whether  created  by  statute  or  by  other 
means.     If  the  power  or  authority  requires 
the  deed  to  be  inrolled,  but  does  not  limit 
the  time,  the  inrolment  is  wholly  indepen- 
dent  of  the  period  fixed  by  the  statute  of  in- 
I  rolment  (a)^  but  until  inrolment  the  power 
or  authority    remains  unexecuted  at  law. 
The  inrolment  of  a  bargain  and  sale  under 
the  statute  of  Uses,  relates  back  to  the  crea- 
tion of  the  use  which  springs  on  the  execu- 
tion of  the  deed  from  the  seisen  of  the  bar- 
gainer. 

Sec.  10.  And  be  it  further  enacted,  That 
no  common  recovery  already  suffered  or 
hereafter  to  be  suffered  shall  be  invalid  in 
consequence  of  the  neglect  to  enrol  in  due 
time  a  bargain  and  sale  purporting  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ 
for  suffering  such  recovery,  provided  such 
recovery  would  have  been  valid  if  the  bar- 
gain and  sale  purporting  to  make  the  tenant 
to  the  writ  had  been  duly  inrolled. 

Sec.  11.  And  be  it  further  enacted.  That 
no  common  recovery  already  suffered  or  here- 
after to  be  suffered  shall  be  invalid  in  conse- 
quence of  any  person  in  whom  an  estate  at 
law  was  outstanding  having  omitted  to  make 
the  tenant  to  the  writ  of  entry,  or  other  writ 
for  suffering  such  recovery,  provided  the 
person  who  was  the  owner  of,  or  had  the 
power  to  dispose  of  an  estate  in  possession, 
not  being  less  than  an  estate  for  a  life  oi 
lives  in  the  whole  of  the  rents  and  profits  oi 
the  lands  in  which  such  estate  at  law  wa^ 
outstanding,  or  the  ultimate  surplus  of  c^ucb 
rents  and  profits  after  payment  of  any  charge* 
thereout,  and  whether  any  surplus  after  pay< 
ment  of  such  charges  shall  actually  remairi 


(a)  Ingram  v.  Parker,  T.  Raym.'SS)9,  cited. 
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not,  shall,  within  the  time  limited  for 
iking  the  tenant  to  the  writ  for  suffering 
ih  recovery,  have  conyejed  or  dispoeed  of. 
'h  estate  in  posseseion  to  the  tenant  to  such  i 
it ;  and  an  estate  shall  be  deemed  to  be  an 
ate  in  poseession,  notwithstanding  there' 
ill  be  subsisting  prior  thereto  any  lease  for 
»  or  years,  absolute  or  determinable,  upon 
irh  a  rent  is  reserved,  or  any  term  of 
irs  upon  which  no  rent  is  reserred. 
kc,  12.  Provided  always,  and  be  it  fur- 
r  enacted,  That  where  any  fine  or  com- ' 
n  recovery  shall  before  the  passing  of  this 
i  have  been  wholly  reversed,  such  fine  or 
overy  shall  not  be  rendered  valid  by  this 
t ;  and  where  any  fine  or  common  reco- 
y  <»hall  before  the  passing  of  this  Act  have 

I  reversed  as  to  some  only  of  the  parties 
mo,  or  aa  to  some  only  of  the  lands 
rein   comprised,  such   fine  or  recovery 

II  not  be  rendered  valid  by  thb  Act,  so 
as  the  same  shall  have  been  reversed ; 
where  any  person  who  would  have  been 

red  by  any  fine  or  common  recovery  if 
(i,  shall  before  the  passing  of  this  Act 
e  had  any  dealings  with  the  lands  com- 
bed in  such  fine  or  recovery  on  the  faith 
he  s^ame  being  invalid,  such  fine  or  reco- 
y  i»ball  not  be  rendered  valid  by  this  Act, 
I  this  Act  shall  not  render  valid  any  fine 
common  recovery  as  to  lands  of  which 
person  sliall  at  the  time  of  the  passing  of 
>  Act  be  in  possession  in  respect  of  any 
ite  which  the  fine  or  common  recovery,  if 
id,  would  have  barred,  nor  any  fine  or 
nmon  recovery  which,  before  the  passing 
this  Act,  any  Court  of  competent  juris- 
tion  shall  have  refused  to  amend;  nor  shall 
'  Act  prejudice  or  aflect  any  proceedings  at 
'  or  in  equity,  pending  at  the  time  of  the 
fting  of  this  Act,  in  which  the  validity  of 
h  fine  or  recovery  shall  be  in  question, 
^een  the  party  claiming  under  such  fine 
recovery  and  the  party  claiming  adversely 
reto;  and  such  fine  or  recovery,  if  the 
uh  of  such  proceedings  shall  be  to  invali-' 


date  the  same,  shall  not  be  rendered  valid 
by  this  Act ;  and  if  such  proceedings  shall 
abate  or  become  defective  in  consequence  of 
the  death  of  the  party  claiming  under  or  ad- 
versely to  such  fine  or  recovery,  any  person 
who  but  for  this  Act  would  have  a  right  of 
action  or  suit  by  reason  of  the  invalidity  of 
such  fine  or  recovery  shall  retain  such  right, 
so  that  he  commence  proceedings  within  six 
calendar  months  after  the  death  of  such 
party. 

Sec.  13.  And  be  it  further  enacted.  That 
after  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three,  the 
records  of  all  fines  and  common  recoveries 
levied  and  suffered  in  his  Majesty's  Court 
of  Common  Pleas  at  Westminster,  and  all 
the  proceedings  thereof,  shall  be  deposited 
in  such  places  and  kept  by  such  persons  as 
the  said  Court  of  Common  Pleas  shall  from 
time  to  time  order  or  direct;  and  the  records 
of  all  fines  and  common  recoveries  levied 
and  suffered  in  his  Majesty's  Court  of  Com- 
mon Pleas  at  Lancaster,  and  all  the  pro- 
ceedings thereof,  shall  be  deposited  in  such 
places  and  kept  by  such  persons  as  his  Ma- 
jesty's Justices  of  Assiaee  for  the  County 
Palatine  of  Lancaster  for  the  time  being 
shall  from  time  to  time  order  or  direct;  and 
the  records  of  all  fines  and  common  recove- 
ries levied  and  suffered  in  the  Court  of  Pleas 
of  the  County  Palatine  of  Durham,  and  all 
the  proceedings  thereof,  shall  be  deposited 
in  such  places  and  kept  by  such  persons  as 
the  said  Court  of  Pleas  shall  from  time  to 
time  order  or  direct ;  and  in  the  meantime 
the  said  records  and  proceedings  shall  remain 
in  the  same  places  respectively  where  they 
are  now  deposited,  and  be  kept  by  the  re- 
spective persons  who  would  have  continued 
entitled  to  the  custody  thereof  if  this  Act 
had  not  been  passed;  and  while  the  said 
records  and  proceedings  respectively  shall 
be  kept  by  such  persons  respectively,  searches 
may  be  made  and  extracts  and  copies  ob- 
tained as  heretofore*  and  on  paying  the  ao* 
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cnstomed  fees;  and  when  any  of  the  record 
and  proceedings  shall,  by  the  order  of  the 
court  or  Justices  liaving  the  control  over  the 
same,  be  kept  by  any  other  person,  then,  so 
far  as  relates  to  the  records  and  proceedinj^s 
in  the  custody  of  such  other  person,  searches 
may  be  made  and  extracts  or  copies  obtained 
at  such  times  and  on  paying  such  fees  as 
shall  from  time  to  time  be  ordered  by  the 
court  or  Justices  having  the  control  over  the 
same  ;  and  the  extracia  or  copies  so  obtained 
shall  be  as  available  in  evidence  as  they 
would  have  been  if  obtained  from  the  person 
whose  duty  it  would  have  been  to  have  made 
and  delivered  out  the  same  if  this  Act  had 
not  been  passed. 

{To  he  continued.) 

PROBLEM  III. 

Vol.  3. 

Descent — Local  Customs. 

What  are  the  principal  modes  of  descent 
derived  from  Local  Customs  ? 


Sato  Slrponjs^ 


COURT  OF  CHANCERY.— iVbr.  7. 


Stdrois  r.  Champneys. 
Appeal  fbom  the  Vice-Chancsllor. 

Husband  and  Wife. — Whether  a  Married 
Womany  Tenant  for  Life  oj  real  estate*, 
has  a  right  to  a  Settlement  out  of  the 
rents  ana  profits  wfien  her  Husband  takes 
the  benefit  oftlie  Insolvent  Act, (a) 

The  Bill  in  this  cause  was  filed  by  the  plain- 
tiff as  the  official  assignee  under  the  Jirst  insol- 
vency of  Sir  Thomas  Champneys  on  behalf  of 
the  creditors  for  a  Declaration  of  the  Court  that 
he  was  entitled  to  the  rents  of  certain  estates  to 
which  his  wife.  Lady  Champneys,  was  tenant 
for  life  daring  her  coverture,  and  that  the  re- 
ceiver should  account  to  him  accordingly.  Lady 
Champneys  insisted  that  she  was  entitled  to  a 
provision  out  of  her  life  estate. 

It  was  admitted  that  during  the  filing  of  the 
bill  the  creditors  under  the  first  insolvency  had 
all   accepted  a  composition   in   satisfaction   of 

(«)  See  Fiat  against Pcten,  post  No.  IV. 


their  debts,  so  that  the  claims  of  the  plaintiff 
were  fully  satisfied.  The  question  therefore  was 
between  Lady  Champneys  and  the  creditors  of 
the  second  insolvency. 

The  facts  of  this  case  we  have  before  fully  re- 
ported; (ci)  at  the  hearing  before  the  VlCE- 
CiiANCELLOR  in  Julv  last,  when  his  Honour  was 
of  opinion  that  he  ought  not  to  do  so  dangerous 
a  thmg  as  to  countenance  the  claim  made  on  be- 
half of  Lady  Champneys  to  the  creditors  under 
the  second  insolvency  of  her  husband,  against 
this  decision  the  present  appeal  was  brought. 

The  Lord  Chancellor  in  giving  judgment 
said,  this  was  one  of  those  cases  which  were 
argued  last  summer,  and  in  which  his  Lordship 
had,  during  the  vacation,  delivered  his  judgment 
to  the  solicitors  for  the  parties.  He  now  gave  his 
reasons  for  that  decision.  The  matter  had  come 
before  his  Lordship  upon  the  petition  of.  Lady 
Champneys,  praying  that  the  assignees  of  the 
estate  of  her  husband,  Sir  T.  Champneys,  who 
had  taken  the  benefit  of  the  Insolvent  Debtors* 
Act,  might  be  ordered  to  pay  to  her  a  reasonable 
sum  for  her  maintenance  out  of  certain  property 
of  great  value,  which  had  been  bequeathed  to  her 
by  her  father,  but  which  had  been  taken  posses- 
sion of  by  her  husband's  assignees  for  payment 
of  his  debts.  The  Vice  Chancellor  was  of  opi- 
nion that  the  Court  had  no  power  to  order  pay- 
ment out  of  this  property  for  the  maintenance  of 
Lady  Champneys ;  but  his  Lordship  said,  that 
he  was  of  a  different  opinion,  and  thought  that 
the  assignees,  in  coming  to  this  Court  for  the 
purpose  of  enforcing  equitable  rights  against  this 
property,  should  themselves  do  equity  by  allow- 
mg  a  reasonable  sum  for  the  support  of  Lady 
Champneys.  His  Lordship  cited  the  cases  of 
Mitford  V.  Mitford,  9  Ves.  Jun.  87. ;  (a)  Stack- 
pole  r.  Beaumont,  3  Ves.  J.  98.;  Moody  v. 
Mathews,  7  Ves.  J.  174.  The  common  law 
gave  the  husband  the  wife^s  estate,  because  it 
threw  upon  him  the  obligation  of  maintaining 
her.  In  the  present  case  the  Court  would  not 
interfere  on  behalf  of  the  assignee  until  a  pro|)er 
provision  was  made  for  Lady  Champneys.  His 
Lordship  had  thought  it  proper  to  examine  the 
authorities,  out  of  respect  to  the  opinions  of 
other  Judges,  and  not  from  any  doubt  he  felt 
either  at  the  argument  or  now.  He  should  re- 
verse the  decree  of  the  Vice-ChancelloT.  The 
property,  which  was  estimated  to  be  worth 
jC  10,000.  a  year,  came  by  will  to  the  lady,  with- 
out any  settlement  upon  her  out  of  it.  His  Lord- 
ship directed  a  reference  to  the  master  to  settle 
the  proportion  that'  ought  to  be  appropriated  to 
the  maintenance  of  the  petitioner.  Upon  appli- 
cation by  the  counsel  for  l.ady  Champneys  for 
payment  to  her  of  a  certain  sum  pending  the  re^ 

{a)  Ante  Vol.  9.  p.  232. 


Law  SeparU.  37 

tice,  stating  that  there  was  a  sum  o{£\  0,000.  |  dered  as  a  parcbaaer :  and  shall  take  it.  If, 
i  into  Court  from  the  property,  the  Lord  jo„  t|,e  ^^^^  hand,  the  setUement  on  the  wife 
incellor  ordered  £  1 ,000.  to  be  at  once  paid  to  I .    .  . ,      ..         ^  .  *       -*• 

'^         IS  in  consideration  of  her  present  portion  or 

— -—  .  fortune,  withont  referense  to  what   comes 

/)  SiB  Wm.  Grakt,  M.  R.,  entered  at  afterwards,  and  the  husband  does  not  reduce 
.It  length  npon  the  various  distinction?  I  >t  into  possession,  it  will  survive  to  the  wife 
Hcable  to  the  proper^  of  a  married  wo-  I  in  equity,  as  well  ashy  the  rule  of  kw. 
ri  where  her  husband  becomes  bankrupt ;       Even  if  it  were  otherwise,  it  is  contended, 
iiut  case  Mrs.  Mitford  dnrinfif  coverture   and  I  think  with  justice,  that,  while  the  ob- 
entitled  to  a  legacy,  her  husband  be-  ligations  ofthe  husband  remain  unperformed, 
A>    bankrupt  and  died.    The  assignees  >as  it  is  said  they  do  to  the  extent  of  £3000, 
imed  the  fund,  and  the  bill  was  filed  by  which  in  the  case  ex  parte  Mitford  (1  Bro. 
trustees  upon  the  opposite  claims  set  up  JC.  C.  908)  was  held  not  proveable  under  the 
the  widow  of  Mr.  Mitford  and  by  the  commission,   neither    he    nor    any    person 
?nees.     Mrs.  Ifitford  contended  that  as,  claiming  under  him  could  be  permitted  to 
had  outlived  her  husband,  who  never  receive  any  part  of  her  fortune  upon  any 
oced  the  legacy  into  possession,  and  that  other  condition  than  that  of  making  good 
nan  entitled  by  survivorship.  The  assig-  the  settlement.     But  upon  that  supposition, 
>  stated  that  Mrs.  Mitford  had  a  settle-  '  not  the  wife,  but  the  trustees  under  the  set- 
it  made  upon  her  on  her  marriage,  so  tiement  would  be  entitled  to  the  fund,  or  to 
i  the  bankrupt  became  the  purchaser  of '  so  much  as  may  be  necessary  to  make  good 
fortune ;  and  therefore  they  submitted  the  deficiency :  for  the  husband  or  his  assig* 
?ther  they  were  not  entitled  to  the  whole  :  nees,  if  purchasers,  would  have  the  right, 
the  raonej ;  but  they  contended  that,  at ;  subject  only  to  the  equity  of  the  trustees 
events,  they  were  entitled  to  it  subject  to  , to  have  the  settlement  made  good.     But 
rojier  settlement  to  be  made  upon  her.   if  the  husband  be  no  purchaser,  as  I  am  of 
lat  the  settlement  was,  that  was  made  by  opinion  he  is  not,  the  trustees  have  no  claim 
l)ankrupt   upon  his    marriage,  is  not  .{whatever  upon  it,  but  the  question  lies  en- 
I'd  by  the  assignees.  Sir  W.  Grant  said,  !  tirely  between  the  assignees  and  the  wife. 
mere  fact  that  there  was  a  settlement,  The  question  depends  on  the  effect,  that  an 
4  by  no  means  prove,  that  the  husband  ,  assignment  under  a  Commission  of  Bank- 
ruptcy has  upon  the  choses  in  action  or 
equitable  interest  of  the  wife  of  the  Bank- 
rupt.   Of  the  many  cases  cited  it  is  neces- 
sary to  examine  those  only,  in  which  the 
If:  purt  of  which  was  settled  and  part  contest  has  been  between  the  surviving  wife 
^  to  the  husband,  so  he  cannot  be  consi-  and  the  assignees  of  the  bankrupt  husband, 
td  a  purchaser  of  any  thing  more  than  the  I  What  may  have  been  determined  as  to  a 
I  line  $be  then  had ;  for  Lord  Hardwiche  ,  particular  assignment  for  valuable  considera- 
U'p  in  Garfgrthr.  Bradley  (2  Ves.  1.677),' tion,  or  an  assignment   under  a  Commis- 
t  if  a  man  marries,  and  in  consideration  nion  of  Bankruptcy,    where    the  husband 
ill  it  marriage  makes  a  settlement  upon  i  was  living,  when  the  question  between  the 
^vjfc  by  way  of  jointure,  and  in  consider-   wife  and  the  assignees  has  arisen,  cannot  far- 
*>'!  of  such  portion  as  she  is  or  may  be  nish  a  precise  rule  for  such  a  case  as  this: 
'  (ted  to,  if  any  thing  comes  afterwards  for   between  a  particular    assignment    for 
'iug  the  coverture  to  the  wife,  he  is  consi-  valuable  consideration,  and  an  assignment 


ame  a  purchaser  of  all  the  fortune  that 
;ht  afterwards  come  to  her.  This  settle- 
it  appears  to  be  in  consideration  of  her 
uoe,  as  specified  and  described  in  the  deed 
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by  operation  of  laWt  such  a  distinction  has 
always  been  made,  that  the  effect  of  the  one 
is  not  necessarily  to  be  inferred  from  that 
produced  bj  the  other :  and  it  is  only,  where 
the  husband  is  dead,  that  the  question  be- 
tween the  wife's  right  by  survivorship  and 
the  right  of  the  assignees  under  the  Com- 
mission can  arise. 

In  four  of  the  cases  that  have  been  referred 
to,  the  question  has  been  of  the  nature  I 
have  described :  that  is,  between  a  surviving 
wife  and  the  assignees  of  a  Bankrupt  hus- 
band.   * 

Two  of  these,  viz.  Boswil  o.  Brander,  (1 
p.  Will.  458.)  and  Pringle  v.  Hodgson, 
(ante,  1st  ser.  vol.  3.  617.)  were  relied  upon 
by  the  assignees,  and  two,  yiz.  Grey  v.  Ken- 
tish, (1  Atk.  280.  corrected  from  the  regis- 
ter's book  in  Mr.  Cox's  note,  1  p»  Will. 
459.)  and  Gayer  v.  Wilkinson,  (before  Lord 
Bathurst,  1  Bro.  C.  C.  50. 2  Dick  402.) 
were  cited  for  the  widow.  Though  all,  that 
is  directly  determined  by  the  first  of  those 
cases,  was  that  the  wife  should  not  have  the 
aid  of  equity  to  take  the  writings  out  of  the 
hands  of  the  assignees  of  her  deceased  hus- 
band, yet  that  is  founded  upon  the  opinion 
formed  ultimately  by  Sir  Joseph  Jekyll,  that 
the  right  to  the  debt  was  vested  in  the  assig- 
nees ;  and  in  Pringle  v.  Hodgson,  Lord  Robs- 
lyn  lays  down  the  same  doctrine»  that  the 
assignee  at  law  has  a  right  to  the  chose  in 
action  of  the  wife ;  and  the  law  reduces  it 
into  possession;  the  Bankrupt  Laws  give 
over  all,  that  the  husband  had,  or  could  dis- 
pose ofy  to  the  assignees ;  the  •  property  is 
vested  by  law  in  them ;  and  the  question  of 
survivorship  is  quite  laid  aside  by  the  Bank- 
ruptcy. Miles  V.  Williams,  (1  p.  Will.  249.) 
does  not  belong  to  this  class  of  cases.  But 
Parker,  Chief  Justice,  afterwards  Lord 
Macclesfield,  delivering  the  opinion  of  the 
Court  of  King's  Bench,  notices  this  point; 
and  expresses  himself  strongly  in  farour  of 
the  assignees  against  the  claim  of  the  wife. 
But,  on  the  other  hand,  in  Grey  v.  Kentish, 


Lord  Hardwicke  decided  in  favour  of  the 
surviving  wife  against  the  assignees,  and  so 
did  liord  Bathurst,  in  Gayer  v.  Wilkinson. 
The  case  of  Saddington  v.  Kinsman,  (1  Bro. 
C.  C.  44.)  in  which  this  question  was 
argued,  never  was  determined.  But  Lord 
Thurlow's  inclination  is  manifest  by  the 
question  put  by  him,  whether  the  counsel 
knew  any  case  contradicting  Gayer  v,  Wii^ 
kinson,  Lord  Thurlow  himself  not  recollect- 
ing any. 

Where  such  authorities  are  opposed  to 
each  other,  it  is  necessary  to  examine  the 
principles,  on  which  the  decision  of  the  ques- 
tion depends.  What  interests  survive  to  the 
wife  in  equity  in  general  is  determined  by 
analogy  to  the  rules  of  law.  As  at  law  her 
choses  in  action,  not  reduced  into  possession 
by  the  husband,  survive  to  her,  so  do  her 
equitable  interests  in  the  same  case  survive 
to  her  in  equity.  But  there  are  some  legal 
interests,  which  do  not  admit  or  stand  in 
needy  of  being  reduced  into  possession,  be- 
ing in  possession  already,  and  not  lying  in 
action,  as  terms  for  years,  and  other  chat- 
tels real,  of  which  the  legal  title  is  in  the 
wife.  They  will  survive,  if  no  act  is  done 
by  him ;  but  he  may  assign  them ;  which 
passes  the  leg^al  interest,  whether  with  or 
without  consideration.  The  analogy  is  fol- 
lowed in  equity.  Equitable  interests  of  the 
same  description  may  be  transferred  in 
the  same  manner.  Therefore,  in  Lord 
Carteret  v.  Paschall,  (3  p.  Will  197.)  an  in- 
terest in  the  nature  of  an  equitable  estate 
was  bound  by  the  voluntary  assignment  of 
the  husband. '  With  respect  to  choses  in 
action,  they  are  not  assignable  at  law  ;  con- 
sequently the  husband's  assignment  cannot 
prevent  their  legally  surviving  to  the  wife. 
In  strict  analogy,  therefore,  equitable  in- 
terests, of  the  nature  of  choses  in  action, 
ought  not  to  be  afiected  by  his  assignment. 
But  in  equity  a  distinction  seems  to  have 
been  made  between  a  voluntary  assignment 
and  an  assignment  for  valuable  considera- 
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The  wife  sumving  is  not  bound  bj  |  as  ▼olantoiy  assigneM  and  penooal  repreien* 
:^Iuntar]r  assignment  That  was  defer-  i  tatiTes.  Thus  in  Jewsom  v.  Moalsom  (2  Ack. 
1  in   Barnet  v.  Kinoaston,  (2  Vero.  !  417.)  Lord  Hardwtcke  says,  it  is  clear  if  the 

which  case  has  erer  since  been  ad-  i  husband  makes  a  voluntarj  assignment  of 
I  to,  and  acted  upon.  But,  by  an  as*  the  wife's  portion,  the  volunteer  must  stand 
nent  for  Taluable  consideration,  it  is  in  the  place  of  the  husband :  and  there  is 
he  is  bound,  both  as  to  choses  in  action  j  the  same  equity  as  to  assignees  of  bankrupts ; 
^luitable  interests.  Bates  e*  Dandy,  (2  I  for  it  is  the  law  that  casts  it  upon  them:  and 
207.)  and  the  case  I  before  referred  to,  in  Worral  o.Marlar  (I  p.  Will.4;39.  Mr.  Cox's 

Carteret  v.  Paschall.  Suppose  this  note)  LordThurlowsays,  a  court  of  equity  has 
ine  to  be  established,  the  question  then  much  greater  consideration  for  an  assignment 
1  be,  whether  an  assignment  in  bank- '  actually  made  by  contractt  than  for  an  assign- 
r  be  of  the  same  nature,  and  produces  1'  ment  by  mere  operation  of  law ;  for  as  to 
ime  effect,  as  an  actual  assignment  for  !  the  latter,  when  the  equitable  interest  of  the 
tble  consideration?  It  may  seem!, wife  was  transferred  to  the  creditor  of  the 
^e,  that  a  man  shookl  in  any  way  be  J  husband  by  mere  operation  of  law,  he  stood 
to  transfer  to  another  a  larger  and  bet-  >  exactly  in  the  pUce  of  the  husband,  and  was 
iterest  than  he  has  in  himself.  The  in-'  subject  precisely  to  the  same  equity  with 
:he  has  in  her  chose  in  action,  or  equit.'  respect  to  the  wife;  and  accordingly,  al* 
interest,  is  only  a  right  or  power  to  re-  \  though  it  has  been  much  agitated,  and  is 
it  into  poesession.  But  what  is  sup- 1' not  yet  perhaps  perfectly  determined,  whe- 
1  to  pass  to  an  assignee  for  valuable  >  ther  a  particular  assignee  be  liable  to  make 
deration  is  the  absolute  [right  to  the!  a  provision  for  the  wife  out  of  her  fortune,  it 
erty,  wholly  freed  from  her  contingent  has  been  long  settled,  that  assignees  under  a 


by  sarvivorship.  If  such  be  the  rule, 
the  fiivour  a  Court  of  Equity  shews  to 
a  purchaser,  that  operates,  as  in  many 
'  it  does,  to  put  him  in  a  better  situation 
the  party  from  whom  he  derives  his 
But  is  an  assignee,  under  a  Commission 
•ankmptcy,  placed  in  a  difierent  situation 
I  that  of  the  bankrupt  himself?  I  have 
ivs  understood,  the  assignment  from  the 
imissioners,  like  any  other  assignment  by 
ution  of  law,  passed  his  rights  precisely  in 
ame  plight  and  condition  as  he  possessed 
n.  Eyen  where  a  complete  legal  title  vests 
lem,  and  there  is  no  notice  of  any  equity 
ctiDg  it,  they  take  subject  to  whatever 
tj  the  bankrupt  was  liable  to.  This 
^s  they  are  not  considered  purchasers  for 
uable  consideration^  in  the  proper  sense 
lie  wordfl ;  indeed,  a  distinction  has  been 
•^tantly  taken  between  them  and  a  parti- 
•ir  assignee  for  a  specific  consideration ; 
^^  the  former  aro  placed  in  the  same  class 


commission  of  bankruptcy,  coming  into  a 
court  of  equity  to  reduce  the  interest  of  the 
wife  into  possession,  are  bound  to  make 
such  a  settlement  as  the  husband  would,  in 
the  same  case,  have  been  compelled  to  make. 
But  if  the  assignment  has  the  effect  of  re- 
ducing the  wife's  interest  into  possession, 
bow  could  this  equity  ever  have  prevailed  ? 
Out  of  that,  of  which  the  husband  has  ob« 
tained  possession,  no  settlement  can  be  com- 
pelled. If  the  assignment,  therefore,  put 
the  assignees  in  possession,  it  would  com- 
pletely extinguish  all  the  claims  of  the  wife, 
as  the  possession  of  the  husband  himself  cer* 
tainly  does.  They  ought,  on  that  princi])le, 
to  be  considered  as  coming  here  to  claim  what 
had  by  the  assignment  ceased  to  be  a  trust 
for  the  wife,  and  become  wholly  a  trust  for 
the  creditors.  But  the  Court  considers  the 
assignment  as  doing  nothing  more  than  to 
place  the  assignees  in  the  room  of  the  hus- 
band.    So  iur  from  treating  the  assignment 
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2A  equivalent  to  possession,  it  is  upon  the 
ver^  ground  that  the  assignees  want  its  as- 
sistance to  reduce  the  property  into  posses- 
sion, and  this  Court  imposes  on  them  the 
condition,  on  which  alone  it  would  have  as- 
sisted the  husband  to  obtain  the  possession. 
It  seems  to  me,  the  decisions  in  favour  of 
the  wife's  claim  by  survivorship  are  most 
consonant  to  acknowledged  principles,  with 
regard  to  the  operation  of  assignments  under 
the  bankrupt  laws.  It  is  to  be  observed 
with  respect  to  the  cases,  in  which  contrary 
doctrines  have  been  advanced,  that  in  Boswil 
V.  Brander,  Sir  Joseph  Jeykell  had  at  first 
decided  against  tbe  assignees;  and  at  last 
only  reftised  to  interfere  against  them  to  take 
the  deeds  out  of  their  hands,  expressing  great 
doubt  whether,  if  they  had  come  into  equity 
to  enforce  a  claim  against  the  surviving  wife, 
they  would  have  received  its  assistance;  that 
in  Miles  v.  Williams  (1  p.  Will.  249.)  the 
question  was  not  directly  before  the  Court; 
the  point  decided  being  only,  that  the  certi- 
ficate of  the  husband  would,  if  well  pleaded, 
have  been  a  bar  to  an  action  brought  against 
him  and  his  wife,  on  a  bond  given  by  her 
before  the  marriage ;  and  that  in  the  case  of 
Priugle  V,  Hodgson  the  question  related  to  a 
species  of  property,  which  the  Court  seems 
to  have  thought  not  to  be  of  the  nature  of  a 
chose  in  action,  or  an  equitable  interest, 
being  stock  that  at  the  time  of  the  marriage 
stood  in  the  wife's  name ;  it  cannot,  there- 
fore, be  said,  that  the  question  before  the 
Court  has  been  directly  and  explicitly  de- 
cided in  either  of  these  cases. 

With  regard  to  the  authorities  on  the  other 
side  it  may,  perhaps,  be  observed,  that  the 
case  of  Orey  r.  Kentish  is  not  precisely  the 
same  in  circumstances  as  the  present;  for 

there  the  husband  died  before  the  tenant  for 

* 

life  of  the  legacy,  of  which  the  wife  had  the 
remainder,  and  consequently  there  was  no 
period  of  his  life  at  which  it  was  in  the  power 
of  him  or  his  assignees  to  have  reduced  it 
into  possession.    A  good  deal  of  stress  was 


laid  upon  the  same  circumstance  in  the  ar- 
gument of  the  case  of  Saddington  v.  Kins- 
man ;  but  it  does  not  appear  that  the  deci- 
sion in  Orey  o.  Kentish  at  all  turned  on  that 
circumstance,  or  that  Lord  Hardwicke 
doubted  about  the  wife's  having  an  assign- 
able interest  at  the  time  of  the  bankruptcy. 
In  Bates  v.  Dandy  (2  Atk.  207.),  and  Haw- 
kins V.  Obyn  (2  Atk.  540.),  his  Lordship 
held,  that  even  a  possibility  of  the  wife 
might  be  assigned  by  the  husband  for  a  va* 
luable  consideration.  It  must,  therefore, 
have  been  because  the  assignees  did  not 
claim  under  an  assignment  of  that  descrip- 
tion, and  not  because  the  interest  was  not 
assignable,  that  the  claim  of  the  widow  pre- 
vailed. In  Gayer  v,  Wilkinson  the  tenant 
for  life  died  before  the  bankrupt  In  that 
case,  therefore,  as  in  this,  the  interest  of  the 
wife  vested  in  possession  before  the  hus- 
band's death ;  but  that  circumstance  was 
not  held  to  make  any  difference  in  favour  of 
the  assignees. 

On  the  whole  I  am  of  opinion,  both  on 
principle  and  authority,  that  Mrs.  Mitford, 
having  survived  her  husband,  is  entitled  to 
the  JB1355.  I6s.  8<£.  mentioned  in  the  plead- 
ings, together  with  the  dividends  thereon 
from  the  time  of  her  husband's  death ;  and 
that  the  same  ought  to  be  transferred  and 
paid  to  her  by  the  plaintiff,  the  surviving 
trustee. 


COURT  OF  EXCHEQUER.— ^09.  6. 


CaowFORT  v.  Sir  Frbd.  Fowkb,  BART.Ca) 

Contracts — ^visimce— Whether  a  Hmue 
of  m fame  is  a  sufficient  nuisance  to  rdieve 
a  party  from  an  Agreement  for  taking 
adjoining  premiseSy  of  the  Hi  fame  ofmhich 
he  was  ignorant  at  the  time  of  making  the 
Contract.    . 

Mr.  Thesiger  moved  for  a  rule  nisi  for  a  new 
trial  in  this  case,  on  the  ground  of  misdirection 
by  Lord  Abinger,  before  whom  the  trial  came  on 
at  tlie  sittings  after  last  term,  in  this  Court,  on 

(a)  AdU  Vol.  2,  p.  123. 
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occasion  a  feidici  piweJ  br  the  defcnduit. 
rtion  was  one  brought  to  enforce  the  per- 
toe  of  an  agreement  for  the  leaae  of  a  hooae 
rk-place.  Baker-street,  Portman-square,  to 

the  defendant  had  plcftded  that  he  had 
[.(Inced  to  enter  into  it  by  fraud  and  mia- 
ntation.  At  the  trial  it  appeared  that  the 
c  was  grounded  on  the  fact  that,  though 
»nt  of  the  plaintiff  had  told  the  defendant, 
rer  to  a  question,  that  there  was  **  nothing 
onable  ^out  the  house/'  jret  that  the 
)or  but  one  to  it,  in  an  adjoining  cross- 
was  a  house  of  ill  fame,  the  house  in  ques- 
in?  at  the  comer  of  York-place. 

Tketiger  now  oontended,  that  as  there 

>  impuution  on  the  sgent,  who  did  not 
>f  this  fact,  the  agreement  could  not  be 
)  have  been  obtained  frauddeiitly  by  him 
lie  defendant;  besides  which ,  as  he  had 
lurity  to  pledge  the  house  of  his  employer 

>  an  extent,  it  was  clear  that  he  had  ex- 
bi9  instructions  in  so  warranting  the 
and  that  the  defendant  was  not  to  be 

ri^werable  for  such  an  excess  of  authority. 
t  granted  on  both  grounds. 

n  OF  COMMON  PLEAS.— Abv.  12. 

Squires  o.  Edwarus. 

icL^  Pleading  Power  of  the  Court  to 
quash  FRIVOLOUS  Plbas. 

i  was  an  action  on  a  bill  of  exchange,  to 
the  defendant  pleaded  that  it  had  not  been 
c(l  for  non-payment. 

Humfre^  moved  for  a  rule  to  show  cause 
\c  plea  should  not  be  quashed,  on  the 

of  friTolity,  and  why  the  plaintiff  should 
at  liberty  to  sign  judgment.  It  had  been 
i  over  and  over  again,  that  this  plea  was  a 
lullity,  furnishing  no  anawer  wbaterer  to 
tion ;  and  in  a  late  case  the  Court  of 
's  Bench  had  declared  their  intention  to 
ie  all  such  pleas  as  nullities  as  were  clearlv 
inifestly  on  the  face  of  them  trifling  with 
nrt. 

Court  granted  the  rule. 

Justice  BosAKQCBT  observed,  that  he 
tertained  doubts  as  to  the  power  of  the 

to  set  aside  pleas  of  this  description^  if 
vere  regularly  pleaded;  but  having  con- 
»eTeTal  of  his  brother  judges  on  the  sub* 
le  had  come  to  the  conclusion  that  they 
?  power,  and  would  hereafier  act  upon  it. 

Sergeant  Wilde  expressed  a  hope  that  as 
Anions  of  the  learned  judges  upon  the  point 
i  to  be  contradictory,  the  Court  would 
^ly  consider  it,  and  lay  down  some  fixed 
u  the  subject  for  the  guidance  of  the  pro- 
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Lord  Chief  Justice  TnroAL  said  that  was  a 
very  easy  matter,  seeing  that  the  word  **  frivo- 
lous*' was  a  very  wide  term. 

The  learned  bergeant  then  moved  for  a  rule  to 
show  cause  why  an  order  of  Mr  Justice  Maule, 
setting  aside  a  plea  for  frivolity  under  similar  cir* 
comstances,  should  not  be  rescinded. 

Mr.  Justice  Maitlb  said,  that  as  the  point 
appeared  to  him  to  be  doubtful,  he  had  deemed 
it  right  not  to  allow  the  judgment  to  be  entered 
up  until  the  defendant  should  have  an  opportu- 
nity of  applying  to  the  Court,  and  having  the 
question  argued.  It  was  his  own  opinion,  that 
where  a  plea  was  on  the  hct  of  it  bad,  and  mani- 
festly plesded  for  the  mere  purpose  of  delay,  a 
judge  at  chambers  had  the  power  to  set  it  aside. 
j  The  Lord  Chirt-Justice  observed,  that  if 
it  turned  out  that  the  judges  had  that  power,  it 
was  one  which  might  be  exercised  most  bencfi- 
ciaJly  for  the  ends  of  justice. 

The  Court  granted  the  rule. 

BAIL  COURT.— Abr.  9. 


Stotkdalr  v.  Hansard. 

Sheriff  Law. — Power  of  the  Court  under 
circumstances  to  stay  the  execution  of  a 
Writ  of  Inquiry  on  the  application  of  the 
Sheriff, 

Mr.  Kennedy  moved,  on  the  part  of  the  She- 
riff of  Middlesex,  for  a  rule  odling  upon  the 
plaintiff  to  show  cause  why  the  execution  of 
the  writ  of  inquiry  issued  in  this  case  should  not 
be  stayed  until  the  further  ordeis  of  the  Court. 
The  present  action  was  altogether  different  from 
that  in  which  the  Court  had  aheady  given 
judgment.  The  action  was  brought  for  the  veiy 
same  cause,  for  the  very  same  libd,  as  the  fonnar 
one,  but  was  brouffht  since  the  prorogation  of 
Parliament*  The  defendants  (the  Messrs.  Han- 
sard) had  allowed  judgment  to  go  by  default,  and 
a  writ  of  inquiry  had  been  issued,  and  the  She- 
riff was  commanded  to  have  it  executed  by  the 
12th  of  this  month,  which  would  be  Tuesday 
next.  Such  was  the  sute  of  facts  as  stated  on 
the  affidavit  of  the  Under-Sheriff  of  Middleaex. 
The  position  in  which  the  Sheriff  was  then 
placed  was  of  the  most  embarrassing  description, 
snd  might  entail  upon  him  the  most  serious  evil, 
unless  he  should  be  considered  entitled  to  the 
relief  of  the  Court. 

Mr.  Justice  Littledalb  said,  that  in  the  ab- 
sence of  any  precedent  he  felt  great  difficulty  in 
entertaining  such  a  motion  as  the  present.  The 
party  upon  whose  behalf  the  application  was 
made  was  no  party  to  the  action.  He  was  merely 
an  officer  of  the  Court,  and  he  (Mr.  Justice 
Littledale)  did  not  see  what  power  he  had  to 
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make  such  a  rule  as  that  which  was  moved  for 
on  the  part  of  a  person  who  was  no  suitor  of  the 
Court,  nor  in  any  other  manner  connected  with 
the  action  than  that  he  was  the  person  by  whose 
ai^eney  part  of  the  proceedings  were  to  be  ef- 
fected. 

Mr.  Kennedy  said,  it  was  true  that  the  She- 
riff was  but  an  officer  of  the  Court.  It  was, 
howerer,  the  case,  that  he  was  'also  the  officer  of 
another  body— namely,  of  the  House  of  Com- 
mons, and  the  conflict  which  must  result  from 
his  desire  to  perform  his  doty  to  the  Court,  and 
his  liability,  in  the  event  of  his  performing  it,  to 
the  most  serious  punishment  from  the  other 
quarter, — it  was  this  peculiarity  of  his  condition 
that  constituted  his  danger,  and  induced  him  to 
entreat  this  Court  to  throw  the  shield  of  its  pro- 
tection before  him.  He  could  not  adduce  a  pre- 
cedent in  support  of  his  motion,  but  hoped  that 
when  the  case  had  been  fully  considered  by  his 
Lordshipi  it  would  be  found  to  justify  the  Court 
in  that  extension  of  its  protection  to  the  Sheriff 
which  was  sought  for.  Here  the  attorney  for 
the  plaintiff  had  thought  proper  to  cause  a  writ 
of  inquiry  to  be  issued  from  this  Court,  and  the 
Sheriff  was  to  inquire  through  a  jury  of  twelve 
men,  on  oath,  what  damages  the  plaintiff  had 
suffered  from  the  libel  complained  of.  On  the 
other  hand,  the  Sheriff  was  served  with  the  fol- 
lowing notices  on  the  part  of  the  attomies  for 
the  defendant  Hansard : 


"  Westminster^  21,  Great  Oeorge^reet, 
October  31, 1839. 

*'  Stockdalb  V.  Hansard  and  Others. 

'*  Sir, — Having  been  instructed  by  the  de- 
fendants that  the  action  in  which  you  have  caused 
to  be  served  a  notice  of  declaration,  on  the  26th 
inst,  is  brought  for  the  atWed  publication  of 
certain  papers  by  order  or  under  the  authority  of 
the  House  of  Commons,  we  deem  it  right  to  give 
you  a  formal  notice  of  the  Resolutions  of  the 
House  of  Commons  in  relation  to  publications 
by  its  authority  (of  which  we  send  you  a  copy  on 
the  other  side),  and  to  warn  you,  that,  in  the 
event  of  your  promoting  or  carrying  on  such  pro- 
ceedings, your  conduct  in  that  respect  will  be 
represented  in  due  manner  to  the  said  House,  and 
that  you  w91  become  amenable  to  its  authority, 
as  expressed  in  the  said  Resolutions. 

*<  We  are,  Sir,  your  obedient  servants, 

'*  Parkbs  &  Prbston." 

«  ToTho.  France,  Esq.,  Under-Sheriff,  &c.'* 


*'  Resolutions  of  the  House  of  Commons, 
30th  of  May,  1837. 

"  I .  That  the  power  of  publishing  such  of  its 
reports,  notes,  or  proeeediogs,  as  it  shall  deem 


necessary  or  conducive  to  the  public  interests,  is 
an  essential  incident  to  the  constitutional  func- 
tions of  Parliament,  more  especially  of  this 
House,  as  the  Representative  portion  of  it. 

"2.  That  by  the  law  and  privileges  of  Parlia- 
ment, this  House  has  the  sole  and  exclusive  ju- 
risdiction to  determine  upon  the  existence  and 
extent  of  its  privileges,  and  that  the  institution 
or  prosecution  of  any  action,  suit,  or  other  pro- 
ceeding, for  the  purpose  of  bringing  them  into 
discussion  or  decision  before  any  court  or  tribu- 
nal elsewhere  than  in  Parliament,  is  a  high 
breach  of  such  privilege,  and  renders  parties  con- 
cerned therein  amenable  to  its  just  displeasure 
and  to  the  punishment  consequent  thereon." 

'<  1st  of  August^  1839. 

"  I.  That  Messrs.  Hansard,  in  printing  and 
publishing  a  Report  and  Minutes  of  Evidence  o 
the  present  state  of  the  islands  of  New  Zealand 
communicated  bv  the  House  of  Lords  to  thi: 
House  on  the  7tn  of  August,  1838,  acted  undei 
the  orders  of  this  House  :  and  that  to  bring  o 
assist  in  bringing  any  action  against  them'foi 
such  publication  would  be  a  breach  of  the  priri 
leges  of  this  House. 

'<  2.  That -Messrs.  Hansard  be  directed  noi 
to  answer  the  letter  of  Charles  Shaw,  mentioned 
in  their  petition,  and  not  to  take  any  step  toward: 
defending  the  action  with  which  they  are  threat 
ened  in  the  said  letter." 

The  Sheriff,  therefore,  had  reason  to  fear,  do( 
only  for  himself,  but  for  every  officer  or  assistan 
acting  under  him  in  this  matter,  that  they  wouk 
become  liable  and  subject  to  the  severe  animad 
version  of  the  House  of  Commons.  In  thx 
state  of  things  he  was  without  remedy,  unless  th 
Court  would  graciously  interfere  as  he  no^ 
prayed.  If  he  were  sent  to  prison  by  the  Hous 
of  Commons,  there  was  no  power  by  which  h 
could  be  released  for  an  indefinite  period.  If  h 
refused  to  execute  the  writ,  he  was  liable  to  a 
action  on  the  part  of  the  plaintiff,  and  to  pay  a^ 
the  damages  declared,  although  not  proved  t 
have  been  incurred,  and,  in  default  of  pay  men 
he  would  be  subjected  to  imprisonment.  Tn 
present  action  was  brought  for  a  libel  publishe 
on  the  20th  of  June,  1839 ;  that  the  damag^ 
on  the  declaration  were  laid  at  the  sum  i 
jE50,000.  ;  and  that  the  libel  complained  of  wJ 
contained  in  a  letter  addressed  to  Lord  Jon 
Russell  by  Messrs.  Crawford  and  Russell, Inspei 
tors  of  E^isons,  in  reply  to  a  Report  by  a  Con 
mittee  of  the  Court  of  Aldermen  upon  the  san^ 
subject.  This  letter  was  dated  in  1 836,  and  o| 
dered  to  be  printed  in  May,  1837.  In  tl 
former  action,  which  was  brought  against  t 
present  defendants  for  the  same  subject,  they  h 
pleaded  two  Resolutions  of  the  House  of  Co 
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>s«rtiiig  their  privilege  of  pnblishioff  such 
\x.,  as  they  might  think  fit,  and  dedar- 
he  next  place,  that  they  were  themselves 
li'jiTe  judges  of  their  own  privileges.  In 
:ion  judmnent  was  given  for  the  plaintiif 
ly  term  last  for  £I00.  Upon  the  17th 
'he  House  of  Commons  resolved,  that  in 
^:al  circumstances  of  that  case  it  was  not 
nt  to  adopt  any  further  proceedings  in  re- 

0  it.  They  resolved^  moreover,  that  the 
r  publication  was  essentially  necessary  for 
exercise  of  their  constitutional  privileges, 
lared  that  thev  would  adopt  measures  for 
])Iete  establishment  and  inviolability  is 
the  Committee  which  had  been  appointed 
make  a  full  report  to  the  House  upon 
ject.  The  learned  counsel  went  on  to 
a  a  person  named  Polack  having  threat- 

>  commeDce  an  action  against  Messrs. 
i  for  another  publication  dF  papers  relat- 
the  colony  of  New  Zealand,  the  defend- 
:^nted  a  petition  to  the  House  of  Com- 
r  protection,  and  that  the  House  thereupon 
.'  chat  the  publication  by  Messrs.  Han- 
•i  been  under  the  orders  of  the  House, 
t  any  proceeding  by  action  against  them 

1  a  publication  was  a  breach  of  the  privi- 
:  Parliament.  The  House  resolved  fur- 
at  Messrs.  Hansard  be  directed  not  to 
the  letter  which  they  had  received  from 
iw,  the  attorney  of  Mr.  Polack,  and  not 
any  step  for  the  defence  of  the  action, 
fendaots  attomies,  Messrs.  Parkes  and 
,  who  were  also  the  attomies  of  the 
uf  Commons,  transmitted  to  Mr.  Shaw 
of  these  resolutions,  accompanied  with  a 
stating  that  in  the  event  of  his  being  a 

>  any  proceedings  against  Messrs.  Han- 
>th  himself  and  every  other  person  aiding 
rein  would  become  amenable  to  the  juris- 
uf  the  House  of  Commons,  and  liable  to 
nent  for  a  breach  of  the  privileges  of  the 

according  to  the  tenor  of  the  resolu- 
In  these  circumstances,  the  Sheriff,  who 
present  applicant,  was  under  an  apprehen- 
lat  if  he  took  any  step  which  might  tend 
execution  of  the  writ  of  inquiry,  he  would 
the  serious  displeasure  of  the  House  of 
MIS,  and  be  exposed  to  great  and  mani- 
rils  in  his  person  and  property,  whilst  the 
tiich  be  feared  would  admit  of  no  mitiga- 
redress.  True  it  was  that  the  majority 
public  and  of  the  bar  approved  of  the 
Mit  which  that  Court  had  already  given 
he  subject  in  question.  It  was,  however, 
<.  certam  that  a  powerful  minority  disap- 
i  of  it ;  that  the  House  of  Commons  had 
>ed  their  determination  to  oppose  and  to 
tie  it  by  every  means  in  their  power;  and 
hey  woald  not  fail  to  visit  with  the  severest 


punishment  auy  person  who  might  be  instru- 
mental in  carrying  the  principle  of  the  decision 
into  effect  in  any  other  case.     What,  then,  was 
the  Sheriff  to  do  ?    If  he  should  become  liable  to 
an  attachment  out  of  this  Court  for  not  execut- 
ing the  writ,  he  could  not  obtain  his  discharge 
from  prison  until  he  had  paid  the  whole  amount 
of  the  damages  in  the  declaration,  which  was 
i!60,000.;  and  if  he  should  comply  with  the 
writ,  he  would  be  imprisoned  by  the  House  of 
Commons  during  the  remainder  of  the  present 
Parliament,   which  would  be  a  period  of  five 
years.     In  support  of  the  position  that  the  She- 
riff could  not  be  released  from  an   attachment 
without  paying  the  whole  debt  in  the  declaration, 
the   learned  gentleman   referred   to  Heppel  o. 
King,  7  T.  R.  370,  Fowles   v.  Mackintosh, 
1  Hen.  Black.  1986.     With  regard  to  the  final 
execution  in  the  case,  it  was  impossible  to  con- 
template  it  without  the  most  awful  apprehen- 
i  sions.     It  was  quite  certain  that  the  Sheriff  had 
authority  to  call  to  his  aid  the  whole  power  of 
the  country,  and  that  he  could  summon  to  the 
posse  every  man  above  fifteen  years  of  a^e.     It 
was  equally  certain,  however,  that  the  Govern- 
ment would  unite  with  the  House  of  Commons* 
and  as  they  could  command  the  services  of  the 
j  military  and  the  police,  it  was  not  impossible  that 
I  a  conflict  might  take  place  of  the  most  awful  de- 
scription.   This  course  of  callinfl;  out  the  military 
and  the  police  was  that  which  had  been  actually 
recommended  already  to  the  Government  by  an 
eminent  member  of  the  House  of  Commons,  who 
was  also  a  most  distinguished  member  of  the  bar. 
This  had  been  the  course  recommended  by  that 
eminent  person,  and  such  would  be  the  fearful 
consequences  which    in   all  probability    would 
afliict  the  metropoUs  if  the  sheriff  shoula  attempt 
to  carry  the  proceedings  in  this  case  into  com- 
plete effect.     To  avoid  this  terrible  conflict,  he 
had  no  other  alternative,  except  to  commit  a 
contempt  of  this  Court,  for  which  he  would  be 
sent  to  prison,  out  of  which  he  could  not  obtain 
his  release  without   the  payment  of  fees,  the 
amount  of  which  alone  was  perfectly  ruinous, 
and  such  as  ought  not  to  be  tolerated  in  a  free 
country ;  and  he  (Mr.  Kennedy)  hoped  that  the 
time  would  come  when  the  inhabitants  of  this 
country  would  be  able  to  go  into  prison  and 
come   out  of  it  gratuitously.     Supposing   the 
sheriff  then  to  be  imprisoned,  what  remedy  could 
he  have?     The  only  one  to  which  he  could  at 
all  have  recourse  would  be  a  habeas  corpus^  and 
that  would  be  altogether  ineffectual  for  his  pur- 
pose.    The  learned  gentleman  then  laid  down 
the  position,  that  whenever  the  House  of  Com- 
mons commits  a  person   to  prison,  expressing 
generally  in  the  warrant  of  committal  that  the 
party  is  committed  for  a  contempt  of  the  privi- 
leges of  the  House,  without  specifying  what  the 
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particular  privilege  may  be,  every  court  in  West- 
minster Hall  will,  upon  habeas  corpus^  be 
obliged  to  remand  such  prisoner.  The  cases  to 
which  he  referred  in  support  of  this  position  were 
Captain  Streater's  case,  5  Howell's  State  Trials, 
366;  Lord  Shaftesbur/s  case,  6  Id.  1269; 
Murray*8  case,  1  Wilson,  299;  the  King  r. 
Peyton,  2  Lord  Raymond;  the  case  of  Brasse 
Crosby,  Lord  Mayor  of  London,    19  Howell, 


In  most  of  the  cases  to  which  he  referred,  tb 
parties  whose  proceedings  had  been  stayed,  oi 
whose  rights  had  been  set  aside,  or  who  had  beei 
obliged  to  indemnify  the  sheriff  for  the  perform 
ance  of  his  duty,  were  persons  against  whom  i\\ 
impropriety  was  alleged.  If  the  Court,  then 
was  in  the  habit  of  protecting  the  sheriff,  evei 
against  those  who  bad  only  asserted  in  a  lega 
and   regular  manner  the  rights  to  which  the 


and  3  Wilson,  188;  the  King  v.  Flower,  3  Term.  !  were  entitled  by  law,  how  much  more  ought  sue 
Rep.  314 ;  and  the  case  of  Sir  Francis  Burdett  '  protection  to  be  accorded  to  the  present  defendant 
v»  Abbott,  5  Dow,  1^5  ;  in  which  last  case  all  against  a  plaintiff,  who  had  so  abused  theproces 
the  judges  and  the  House  of  Lords  were  unani-  of  the  Court  as  actually  to  bring  three  actions  i| 
mously  of  opinion  that  no  prisoner  could  be  dis- ,,  respect  of  the  very  same  subject  matter,  and  whi 
charged  on  habeas  corpus  from  an  imprisonment !  in  the  last  of  them  had  laid  his  damages  a 
by  the  House  of  Commons,  if  the  warrant  upon  |,  £50,000,  an  amount  which  was  perfectly  mon 
the  face  of  it  expressed  nothing  more  than  a  '  strous  ?  It  was,  moreover,  quite  possible  th^ 
general  contempt ;  and  he  thought  it  might  be   the  plaintiff  might  derive  no  benefit  from  tb 


assumed  as  a  certainty,  that  the  House  of  Com- 
mons would  take  care  that  their  warrant  should, 
upon  the  face  of  it,  be  such  as,  according  to  the 
doctrine  laid  down  by  all  the  cases,  would  be 
sufficient  to  insure  that  the  prisoner  be  remand- 
ed. It  was,  moreover,  to  be  observed,  that  the 
statute  of  Habeas  Corpus  did  not  apply  to  a  case 
like  the  present;  and  that  the  granting  of  a 
habeas  corpus  at  common  law  was  by  no  means 
a  matter  of  course,  as  had  been  decided  in  Hob- 
house's  case,  3  B.  and  A.  420.  If  the  present 
application  should,  therefore,  not  be  successful, 
the  case  of  the  sheriff  would  be  the  only  one 
known  to  the  law  of  a  wrong  without  a  remedy, 
and  of  a  right  which  there  existed  no  means  of 
enforcing.  The  learned  gentleman  concluded 
this  part  of  his'  speech  by  referring  to  the  judg- 
ment of  this  Court  in  the  case  of  Stockdale  v. 
Hansard,  already  decided,  and  which  judgment, 
as  he  contended,  gave  additional  authority  to  the 
position  for  which  he  bad  been  contending, — 
namely,  that  if  the  House  of  Commons  abstain 
from  setting  forth  in  the  warrant  of  commitment 
any  special  breaches  of  privilege  committed  by 
the  prisoner,  he  must,  as  a  matter  of  course,  be 
remanded  upon  habeas  corpus.  | 


Nov.  11. 

Mr.  Kennedy  resumed  his  application,  and 
went  on  to  cite  a  great  variety  of  cases  in  sup- 
port of  the  position,  that  the  Court  was  conti- 
nually in  the  habit  of  exercising  an  equitable 
jurisdiction  for  the  protection  of  the  sheriff, 
where  he  acted  bona  fidcy  and  was  placed  be- 
tween two  parties  who  possessed  conflicting 
rights.  In  such  cases  it  was  usual  for  the  courts 
even  to  suspend  vested  and  important  interests, 
in  order  that  the  sheriff,  who  was  the  ministerial 
officer  of  the  court,  might  not  be  exposed  to  in- 
jury or  inconvenience  as  long  as  he  faithfully 
peiformed  his  duties  to  the  court  and  the  public. 


proceeding,  even  if  the  sheriff  were  compelled  \ 
execute  the  writ  of  inquiry.     The  jury    woo^ 
certainly  be  summoned,  but  they  were  expose 
to  no  higher  penalty  for  non  ^attendance   than 
fine  of  J^5,  whilst  it  was  in  the  power  of  th 
sheriff  to  reduce  that  sum  even  to  a  farthing  I 
he  pleased;    and  considering  the  consequenc^ 
which  would  hang  over  the  jurors  themselves  f<4 
participating  in  the  proceedings,  he  (Mr.  Keij 
nedy)  thought  that  tney  would  consider  them 
selves  to  have  got  very  well  out  of  the  mattJ 
upon  the  payment  of  even  the  highest  fine  t 
which  they  could  be  made  liable  in  the  Sheriff 
Court  for  a  default.     But  even  the  default  of  tlj 
jury  would  be  of  no  advantage  to  the  shen£ 
He  would  still  have  incurred  the  grievous  di^ 
pleasure  of  th^  House  of  Commons  for  at  b{ 
moving  towards  the  execution  of  the  writ.     1{ 
on  the  other  hand,  he  refused  to  do  it,  he  woul 
be  liable  to  an  attachment  from  that  Court,  aij 
the  attachment  must  be  addressed  to   the   \y\ 
coroners  for  the  county  of  Middlesex.     One 
those  gentlemen  was  a  member  of  the  House 
Commons,  and  there  could  be  no  doubt  of  t 
part  which  he  would  take,  and  as  both  the  co 
ners  must  act  together,  the  attachment  could  n 
be  executed.     But  if  Mr.  Wakley  should  act 
opposition  to  the  resolution  of  the   House 
Commons,  and  be  by  them  committed  for  co 
tempt  and  breach  of  privilege,  there  could  be 
doubt  but  that  Lord  Holt  himself,  if  he  shou 
return  to  the  bench,  would  hold  that  upon 
habeas  corpus  Mr.  Wakley  must  be  remandc 
To  avoid  these  and    the    many  other   dan^c 
which  must  resu  t  from  a  perse veranre  in    t' 
present  course,  there  seemed  no  way,  except 
suspending  the  proceedings  until  such  time 
there  could  be  an  adjustment  of  the  matters 
question,  which  would  probably  be  effected  u 
the  sitting  of  Parliament  by  a  conference  betWe 
both    Houses.      The  learned  gentleman    tne 
tioned  two  instances  of  the  success  of  such  co 
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,  namely^  that  of  Skinner  v.  the  East 
jinpany,  in  which  the  Lords  unsuooess- 
itned  a  right  to  entertain  original  suits: 
:  of  Shirley  V.  Fagg,  in  which  they  had 
^  111  establishing  the  right  of  appellate 
ioi).  1lie  learned  gentleman ,  in  antici* 
^  the  perils  which  would  be  incurred  by 
iii\  adverted  to  the  manner  in  which  the 
f  Commoos,  augusHstimum  crbii  iMrra- 
cilium^  had  maniCested  their  power  upon 
)ccasions,  and  he  particularly  instanced 
:>  of  Lord  Strafford  and  Bishop  Mon- 
lie  latter  of  whom  was  committed  bv 

the  Hooae  for  publishing  a  book  which 
nrued  to  be  a  eontempt.  He  drew  a 
of  the  probable  coomlsion  which  must 

the  meCropolisy  and  which  would  even 
r  the  very  majesty  of  the  Crown,  if  the 
uld  be  executed ;  and  concluded  by  coo- 
he  learned  judge,  while  there  was  yet 
interposition,  to  prevent  the  occufrenoe 
mendoua  a  crisis,  and  of  coQseqnences  so 
)  the  trani|uillity  of  the  empire. 
Justice  LiTTLEDALi  immediately  deli- 
c  judgment  of  the  Court  in  the  following 
-'*  1  think  that  in  this  case  there  are  no 
t  ^rounds  for  the  Court  to  interfere. 
ill  be  no  rule.** 


N'SOLVENT  COUBT.— iViw.  7. 


OF  RicnaRD  Blbncowb,  JoBNSoir, 

AND    WiLUAM    HaARIS. 

Jtdgbibvt — InsohentM  out  an  Bailf 
then  heard  remanded — The  time  they 
nut  upon  Bail  i$  bxcludsd  from  the 
ment  of  the  Court. 

insolvents  were  partners,  and  had  been 
and  leather-sellers  at  Coventry.  They 
ccd  business  in  October,  1837,  and  dis- 
n  November  last.  Mr.  Johnson  had  a 
)i  £.586,  and  the  other  insolvent  £190. 
'^etit  partnership  debts  were  about  £350. 
)eared  that  the  insolvents  were  indebted 
r^  (loodall,  the  bankers  at  Coventry,  in 
\  of  £600«  iihich  was  secured  by  Mr 
[^thain,  the  father-in-law  of  Harris.  An 
iv'Tit   of  the   book-debts  and   stock  was 

>  a  Mr.  Perkins,  under  which  the  pro- 
^iN  sold.  The  bankers  were  paid,  and 
liiam  received  £l57  of  his  debt.  Some 
>pcrty  was  sold  at  a  loss.     The  insolvents 

>  London,  and  with  a  sum  of  money  the 
^  \!i  ere  offered  lOs.  in  the  pound.  The 
!.;ion  was  accepted  by  some  of  the  credi- 
^iiJ   refused  by  Mr.  Burbury  and   Mr. 


Hudson.  Before  the  insolvents  were  taken  to 
prison  a  considerable  sum  had  been  expended ; 
they  had,  however,  paid  those  who  accepted  the 
compobition.  They  had  been  discharged  on 
bail. 

Mr.  Hudson  stated  that  his  debt  was  upwards 
of  JK20,  contracted  in  September,  1838.  It 
was  the  first  transaction.  His  clerk  had  refused 
10s.  in  the  pound,  expressing  a  determination 
not  to  take  a  shilling  less  than  the  money 
owing. 

I'he  insolvento  stated  that  they  were  advised 
to  make  an  assignment  of  the  book-debts,  &c. 
b^  their  attornies,  and  by  the  professional  ad- 
visers of  the  bankers. 

An  affidavit  was  read,  in  which  it  was  stated 
that  there  were  several  witnesses  at  Coventry  to 
be  examined ;  that  the  majority  of  the  creditors 
resided  in  the  country,  where  the  insolventa 
should  have  been  heard. 

It  was  contended,  that  tht  insolvents  had 
made  away  with  their  property  to  two  particular 
creditors,  and  that  an  application  would  have 
been  msde  to  send  them  to  Coventry  to  be  heard, 
but  the  expense  must  have  been  paid  by  the 
party  applym^,  and  it  was  therefore  abandoned. 

Mr.  Commissioner  Bow  en,  on  hearing  counsel 
on  both  sides,  said,  he  had  a  dear  impression 
that  the  payment  to  Mr.  Latham  of  the  ;EI57 
was  voluntary,  without  the  slightest  pressure, 
and  he  was  prepared  to  give  a  judgmeut,  with* 
out  the  learned  counsel  for  the  insolvente  asked 
for  an  adjournment.  He  should  give  his  opi- 
nion on  the  other  part  when  he  adjudicated. 

Mr.  Woodroffe  declined  asking  for  an  ad- 
journment. 

Mr.  Commissioner  Bows  it  save  judgment. 
He  aaid  the  bankers  were  entitled  to  be  paid, 
and  no  complaint  could  be  made  on  that  ground, 
because  there  was  a  pressure  against  the  insol- 
vents. But  why  Mr.  Latham  was  to  be  paid  he 
could  not  tell.  It  was  a  clear  preference  to  him 
to  the  injury  of  the  creditors,  for  which  the  in- 
solvents would  be  remanded.  They  had  made  a 
fair  offer  to  the  creditors,  and  everything  had 
been  done  to  get  them  to  accept  the  composition. 
Still  that  did  not  get  rid  of  the  payment  to  Mr. 
Latham,  which  was  as  clear  a  preference  as  he  (Mr. 
Commissioner  Bowen)  had  ever  heard.  The 
insolvents  had  been  some  time  out  on  bail,  which 
would,  of  course,  be  excluded  in  the  remand. 
The  judgment  was,  that  the  insolvents  should  be 
discharged  when  they  had  been  in  custody  nine 
calendar  months  from  the  vesting  order,  for 
making  away  with  their  property  by  giving  a 
preference  to  Mr.  Latham. 
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ATTORNIES  APPLYING  TO  BE  KE-ADMITTED  ON  THE  LAST  DAY  OP 

MICHAELMAS  TERM,  1839. 


Baly,  Charles,  Canonbury  Terrace ;  and  Black- 
brook,  Kidderminster. 

Beardfihaw,  Thomas,  Worksop. 

Bubby  Benjamin,  Cheltenham. 

Borlase,  James  John  Grenfell,  Gloucester  and 
Tniro. 

Conolly,  James,  3,  Raven's  Place,  Hammer- 
smith ;  and  Parliament  Street. 

Cole,  William,  Sudeley  Street,  City  Road;  and 
64,  Shepperton  Cottages. 

Chadwick,  James  William,  Long  Aahton. 

Chester,  Edward  Matthew,  LiverpooL 

Downes,  Peter  Josepph,  42,  Primrose  Hill, 
Salisbury  Square. 

Evans,  William  Martin,  Gloucester. 

Garratt,  James,  Ely  Place,  Holbom;  Sidmouth; 
and  Peckham  Rye. 

Grover,  John  Logan,  9,  Weston  Street,  Penton- 
ville. 

Gore,  Arthur,  51,  and  31,  Oxford  Street* 

Hingeston,  George,  Lyme  Regis. 

Heywood,  William  Henry,  Poulton. 

Hall,  James  Tarbutt,  13,  Clarence  Place,  Pen- 
ton  ville  ;  and  12,  Spencer  Street. 

Jackson,  William,  Kexborough;  and  Bank  End; 
both  near  Bamsley. 

Knight,  Joel,  Haverfordwest, 

Monkton,  John,  7,  Barrett  Street,  Vauxhall; 
and  Brook  Street. 


COURT  OF   QUEEN *S    BENCH. 

Price,  Liscombe,  Red  lion  Street,  Wapping. 
Rippon,  John,  5,  Great  Union  Street ;  Kenning 

ton  Causeway;  and  Walnut  Tree  Walk. 
Rowles,  George  Samuel  Seijent,  Richard  Street 

Star  Street,  Islington. 
Simpson,  William  Robert,  8,  Red  lion  Streei 

Clerkenwell. 
Seaman,  Lewis,  Otley. 
Swinford,  Henry  Knott,  Margate;  France ;  an^ 

Belgium. 
Saunders,  Joseph,  George  Gieenbam,  near  New 

bury.  ! 

Taylor^  David  Passmore,  9,  Stringer  s  Baildingd 

Bridge    Road,    Southwark;    and    Hercul^ 

Buildings.  i 

Williams,  Benjamin  Price,  Luton.  I 

Wpne,  Llewellyn,  Manchester  Street,  Manche^ 

ter  Square. 


Affidavit  Jiled  at  the  Masters  OJice  on  tk 

2nd  of  November. 

Parsons,  Henry,  North  Pethertoo. 

Affidavit  filed  nunc  pro  tunc,  pursuant  to  a  rui 

of  Court. 

Forrester,  Gilbert  Davis,  Lincoln's  Inn  Fields 
Brentford  Butts ;  Greenhithe ;  Robert  Stiee 
and  St.  James's  Place,  Hampstead  Road. 


COMMON    PLEAS.  ; 

Hodgson,  Edward,  6,  Symond's  Inn;  5,  Cecil  Street,  Strand;  13,  Hatfield  Street,  Blackfiriar^ 


NEW  POSTAGE  ACT. 


Treasury  Minute^  Dated  Vlth  Nov.  1839. 

My  Lords  read  the  Act,  2d  and  3d  Vic.  cap. 
52,  for  the  further  regulation  of  the  Duties  on 
Postage  until  the  5th  October,  1840. 

Since  the  prorogation  of  Parliament  my 
Lords  have  turned  their  unremitting  attention  to 
the  measures  necessary  for  carrying  into  effect 
the  intention  of  the  Legislature. 

The  powers  with  which  this  board  are  invested 
by  the  Act  were  recommended  to  Parliament,  not 
only  for  the  purpose  of  enabling  my  Lords  to 
adopt  such  mode  of  payment  as  might,  on  con- 
sideration, appear  the  most  advisable,  but  also  to 
enable  my  Lords  to  carry  into  practical  effect  this 
great  alteration  in  the  manner  which  might  be 
kast  liable  to  derange  the  regularity  and  the  de- 


spatch of  the  correspondence  of  the  country,  i 
now  executed  by  the  Post-office. 

My  Lords  have  always  been  aware  that  tl: 
cotemporaneous  adoption  of  the  charging  lettei 
by  weight,  and  the  reduction  of  postage  to  a  un 
form  rate  of  one  penny,  would  be  attended  wit 
much  practical  difficulty.  The  time  occupic 
now  at  the  large  offices  and  at  the  forward  offio 
in  charging  and  sorting  the  letters  has  been  r 
duced,  for  the  public  convenience,  to  as  narro 
limits  as  possible.  To  alter  the  mode  of  char< 
from  that  to  which  the  officers  of  the  Post-offi< 
have  been  long  accustomed  must  of  itself^  for 
time,  be  accompanied  with  some  inconvenienc 
and  my  Lords  apprehend  it  would  be  imprudei 
to  increase  that  difficulty  by  adding  at  the  aatr 
moment  so  large  a  number  of  letters  as  must  n: 
turally  arise  from  the  immediate  reducdon  to  tl 
penny  rate.     My  Lords  fear  that,  for  a  time  i 


Nem  Postage  Act. 


47 


great  imgulsnties  would  |ireT«il,  and 
public  incoDTenienoe  result.  However 
ictorvy  therefore,  and  however  desirable,  in 
points  of  view,  it  might  be  to  carry  into 
tiou  cotemporsneouslj  the  complete  plan. 
Lordships,  upon  a  full  consideration,  have 
to  the  conclusion  that,  by  adopting  some 
oediate  measure,  and  bringing  into  opera- 
he  mode  of  chai;^g  the  letters  by  weight, 
>t]s  to  the  entire  reduction  of  the  rate  of 
^e^  their  Lordships  will  not  only  avoid  the 
o  which  the  other  course  ia  liable,  but  ma» 
I y  facilitate  the  introduction  of  the  remaining 
of  the  plan. 

Uh  these  opinions  their  Lordships  have,  in 
iunication  with  the  Post-office,  turned  their 
ion  to  the  framinff  $nch  regulations  ss  may 
lace,  with  as  little  delay  as  possible,  the 
;e  by  weight. 

icir  Lordships  propose  to  accompany  this 
gement  with  such  reduction  of  postage  as 
be  a  material  relief  to  the  public,  and  not 
Itn  with  the  proper  discharge  of  the  duties 
le  officers  of  tlie  Pott-office  as  at  present 


ped. 


the  regulations  which,  in  conjunction  with 
'ost- office,  hare  been  matured,  and  which 
Board  propose  to  sanction,  my  Lords  appre- 

niatenal  advantages  will  be  aecured.  A 
derable  relief  will  be  given  to  the  public  as 
ds  the  charge  of  letters.  One  of  the  great 
imental  difficultieft  in  btroducing  the  penny 
Nrill  be  removed,  and  such  information  be 
ned  as  will  enable  my  Lords  to  adopt  with 

security,  and  consequently  at  an  earlier 
d,  the  remaining  part  of  the  system. 

giving  their  sanction  to  the  proposed 
gemen^  my  Lords  consider  it  as  a  temporary 
ure  only,  and  ss  a  step  to  the  introduction 
e  uniform  penny  charge,  and  their  Lordships 
[continue  their  anxious  efforts  to  give  effect 
e  whole  of  the  inteo^ons  of  the  Legislature 
as  little  delay  as  is  consistent  with  the  due 
[deration  of  the  public  convenience.  Their 
vhips  are  pleased  to  direct  that  all  letters 
^(i  on  or  after  the  5th  December  next  shall 
ibject  to  the  following  regulations: — 

eneral  post  letters  shall  be  charged  by  weight 

»llows  :— 


Letters  not 
Ditto 
Ditto 
Ditto 


i  ounce,  one  postage. 

1  ounce,  two  postages. 

2  ounces , four  postages. 

3  ounces,  six  postages. 

1  so  on,  adding  two  postages  for  every  ounce 
to  sixteen  ounces,  beyond  which  no  packet 
^ect  to  postage  shall  be  received. 
.  All  single  postage  rates  between   places 
\\\n  the  United  Kingdom  which  now  exceed 


4d.  shall  be  reduced  to  that  sum ;  infmor  rates 
to  remain  undisturbed,  but  letters  to  be  charged 
by  weight.  Additional  charges  to  which  general 
post  letters  are  now  liable,  if  posted  or  delivered 
bevond  the  limits  of  the  general  post,  free 
delivery  ;  as  also  the  additional  halfpenny  on 
Seotch  letters,  and  the  additional  penny  for  pass- 
ing the  Mcnai  snd  Conway  bridges,  to  cease. 

3.  All  letters  and  packets  exceeding  the  weight 
of  one  ounce  to  be  prepaid  and  delivered  in  at 
the  window ;  if  not  so  prepaid  and  delivered,  to 
be  charged  double  postage. 

Foreign  letters  and  packet  letters  will  be 
charsed  according  to  the  preceding  scale  of 
weight. 

Letters  to  and  from  the  British  West  Indies 
to  be  charged  Is.  per  single  rate;  the  same 
charge  to  attach  to  letters  from  and  to  Gibraltar, 
Malu,  and  the  Ionian  Isles,  conveyed  by  packet 
and  not  transmitted  through  France. 

My  Lords  reserve  for  future  consideration  the 
whole  question  of  the  rates  on  foreign  lettersy  as 
their  Lordships  consider  that  it  will  be  a  proper 
subject  for  communication  with  foreign  powers, 
in  the  hope  that  such  foreign  powers  may  be 
induced  to  make  a  corresponding  reduction  in 
their  charges  on  letters  to  and  from  this  country. 

All  ship  letters  between  parts  of  the  United 
Kingdom,  including  the  Channel  Islands  and  the 
Isle  of  Man,  to  be  charged  by  weight  and 
according  to  the  rates  chargeable  on  inland 
letters.  Other  ship  letters  to  be  charged  by 
weight,  according  to  the  foregoing  scale,  the 
single  sea  postage  rate  remaining  as  at  present, 
and  the  inland  rate  being  regulated  as  for  inland 
letters. 

London  district  post,  including  twopenny  and 
threepenny  delivery : — 

1 .  All  letters  not  exceeding  i  ounce,  provided 
the  postage  be  prepaid,  to  be  charged  I  d. 

2.  The  2d.  charge  on  genersi  post  letters 
delivered  in  the  London  district  to  cease. 

3.  No  further  alteration  to  be  made  in  the 
charges  leviable  in  the  London  district  post. 
My  Lords  have  no  intention,  by  the  present 
arrangement,  to  make  any  alteration  with  respect 
to  newspapers,  franked  letters,  or  Parliamentary 
papers,  which  will  still  continue  to  enjoy  the 
same  privileges  and  be  subject  to  the  same 
charges  as  at  present. 

Transmit  copy  of  this  minute  officially  t3  the 
Postmaster-General,  and  desire  his  Lordship  will 
give  the  necessary  instructions  to  his  officers  to 
carry  the  directions  of  mv  Lords  into  effect. 

Desire  also  that  he  will  direct  the  Solicitor  of 
the  Post-office  to  prepare  a  drafk  of  a  warrant,  in 
conformity  with  the  provisions  of  the  Postage 
Acts,  to  be  signed  by  My  Lords,  and  inserted  in 
the  Gazette. 
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Dusintss  of  the  Courii,  See. 


ttuittnrM  of  tlir  Cottrfis* 


NOTICE  TO  SUBSCRIBERS. 


COURT  OF  CHANCERY. 

Chapman  v.  Seveme,  appeal  for  judgment — 
Collard  V.  Allison ,  motion  for  judgment — Gom- 
pert2  V.  Ansdell,  cause^  part  heard — Sainsbary 
V.  Jones,  appeal. 

VICE-CHANCELLOR'S  COURT. 

Short  causes  and  unopposed  petitions. 

After  the  petitions — ^Tilt  v.  Tilt,  petition,  by 
order- — Pytches  ▼.  Revett,  ditto— St.  John  v. 
Champneys,  ditto,  and  exception,  by  order — 
Livesey  v.  Livesey,  exceptions,  two  sets,  by 
order — Russell  t.  Buchanan,  motion,  part  heard 
— Bentley  v.  Forster,  motion — ^Earle  ▼.  Wicks, 
ditto— Bridle  ▼.  Slade,  demurrer,  part  heard. 

ROLLS'  COURT. 

Cullingworth  v.  Lloyd,  part  heard — Collins 
▼.  Johnson,  further  directions  and  costs — Maw 
V.  Hill — Stubbs  V.  Liston— Farmer  v.  Dunnebar 
— Stead  V.  Nelson — Palmer  v.  Lord  Kensington 
—Drake  v.  Drake— Farhall  v.  Farhall— Wor- 
mald  V.  Mackintosh,  exceptions,  further  direc- 
tions, and  costs — Curtis  v.  Holcombe,  exceptions 
—  Baring  v.  Bordelins. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 

Middlesex  Common  Juries — Smith  and  others 
▼.  Deropsey — Geils  v.  Hitchcock— Utting  v. 
Carrington — Jeffrey  v.  Graham — Bryan  v.  Bran- 
don— Lindus  V.  Bullock — Bicknell  v.  Jacob — 
Morrice  v.  King — Blore  v.  Flack — Guinard  t. 
Bourn — Warren  v.  Price — ^The  Same  v.  Saun- 
ders— Hall  ▼.  Munro — Skerrett  v.  Clarke. 

COURT  OP  EXCHEQUER. 
Sittings  in  Banco. 

COURT  OF  EXCHEQUER. 

Middlesex  Common  Juries  —  Harrison  v. 
Wameford — Barker  t.  Vaughan — Smith  v.  Avery 
—Miller  and  Wife  v.  Pain— The  Same  v.  The 
Same — Pilling  v.  Law — Geary  v.  Harrey — 
Hampton  v.  Cross — Adams  v.  Humphries — 
Moss  ▼.  Comforth,  undefended — Prescott  and 
others  v.  Ahrenfield — Skey  y.  Franks — Edwards 
V.  Robertson,  undefended — Mopaey  t.  Brown, 
ditto— Hall  ▼.  Peny,  ditto — Aubert  v.  Mor- 
gante,  ditto. 


Stock D ALB  ».  Hansard. — A  correct  report 
of  the  trial  of  this  issue  before  the  SherifT  of 
Middlesex,  on  Tuesday  last,  will  appear  in  our 
next  number.     We  have  not  room  this  week. 


TO  COUNTRY  SUBSCRIBERS. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  PublisheiB. 

Annual  Subscriptiok  ^1.  10«.  to  be  paid 
in  advance. 


ERRATA. 

P.  20,  col.  8,  quotation  from  Virgit—liae  3,  lor 
''mbetctte"  read  *< rubesoere;"  lined,  for  ''jacent" 
read  *<  Jaceant." 


On  Dee.  1  will  be  pnbliihed,  price  4«,  to  be  wntinued 
Mimtkkf,  Vol,  III.  Part  IV. 

PRECEDENTS  IN  CONVEYANCING, 
adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  by 
Thomas  George  Western,  Esq.  F.R.A.S.  uf 
the  Middle  Temple ;  Author  of  '*  The  Commen- 
taries on  the  Constitution  and  Laws  of  England/* 
dedicated  by  command  to  her  Majesty  the  Queen, 
&c.  in  continuation  of  the  Precedents  by 
S.  Vallis  Bone,  Esq. 

This  Number  will  complete  Vol.  III. 

London:  John  Richards  and  Co.,  Law  Booksellers 

194,  neet-street. 

TkM  Work  teill  be  completed  in  Pour  Vols, 
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89,  Maiden  Lane,  in  the  Ptriab  of  8t.  Panl,  Covent 
Garden,  in  the  County  of  Hiddletei ;  and  Published 
by  John  Richards,  Law  BookwUer,  I9i,  Fleet 
Street,  in  the  Parish  of  St.  Dunstan-in-tbe-We^t. 
in  the  City  of  London.^-Saturday,  NoTember  16, 
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[No.  4. 


r  LAWS  OP  REAL  PROPERTY. 


Essay  IY. 


3  &  4  Wm.  IV.  cap.  74. 

id  far  the  AboUtum  of  Fines  andHeeo- 
ieSj  and  for  the  SubstittUion  of  more 
pie  Modes  of  Assurance. — [28<A  Au- 
tj  1833.] 

{Camiinuedfrom  p.  96.) 


E  have  shown  the  origin  of  a  Conunon 
Recoveiy,  and  in  what  manner  that 
fiction  hecaxne  estahlished,  and  we  wil^ 
show  the  origin,  the  different  aorts  of 
and  the  three  principal  nses  to  which 
were  applied. 

fine  in  its  origin  was  an  amicable  com- 
on,  by  leare  of  the  King  or  his  justices, 
I  actual  suit,  whereby  the  lands  were 
oviedged  to  be  the  right  of  one  of  the 
es,  and  at  Common  Law  all  perspns 
barred  by  it  who  did  not  claim  within 
ir  and  a  day.  The  safe  title  acquired 
tiis  process  led,  it  is  supposed,  to  the 
tioe  of  transferring  lands  by  means  of  a 
ions  suit  of  the  same  nature  as  the  real 
above  alluded' to.  This  is  the  origin  of 
,  which,  sabject  to  certain  modi^cations 
^  from  time  to  time  by  statutes,  have 
in  use  for  oeotories.  The  bar  by  non- 
iB  after  a  year  and  a  day  on  fines  at 
iimon  Law  was  taken  away  by  the  sta- 
OL.  III. 


tute  34  Edw.  3,  c.  16.  The  statutes  1  Rich. 
3,  c.  7,  and  4  Hen.  7,  c.  24,  have  declared 
that  a  fine  proclaimed  in  four  successive 
terms,  the  first  proclamation  being  made  in 
the  term  in  which  the  fine  is  engrossed, 
should  operate  as  a  bar  by  non-claim  at  the 
end  of  five  years  after  the  last  proclamation, 
but  with  a  certain  limited  extension  of  time 
in  the  cases  of  infancy,  coverture,  lunacy 
and  absence  beyond  seas ;  and  by  the  latter 
statute,  and  the  statute  92  Hen.  8,  c.  36,  the 
further  effect  of  barring  estates  tail  was 
given  to  fines  levied  with  proclamations. 
The  two  last  statutes  gave  rise  to  a  distinc- 
tion between  fines  levied  mth  proclamations 
and  fines  levied  without  proclamations ;  the 
latter  being  fines  at  Common  Law,  and  hav- 
ing those  eflects  only  which  fines  had  im- 
mediately after  the  passing  of  the  statute 
34  Edw.  8,  c.  16. 

There  were  four  sorts  of  fines,  viz.  Ist.  a 
fine  ••  sur  conuzance  de  droit  came  ceo**  (j'c. ; 
2ndly.  a  fine  "  sur  conuzance  de  droit  tan- 
tum;^*  3dly,  a  fine  **sur  concessit;**  and, 
4thly,  a  fine  *'  sur  done  grant  et  render.'^ 
The  first  and  third  were  those  in  general 
use;  the  second  was  sometimes  used,  but 
the  same  purpftees  could  be  attained  either 
by  the  first  or  third.  The  first  was  always 
levied  with  proclamations,  and  so  it  seems 
was  the  fourth  fine;  but  the  second  and 
third  were  usually  levied  without  procla- 
mation?. 
The    three  principal  uses  to  which  fines 
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were  applied  was  to  bar  estates  tail,  and  en- 
able a  tenant  in  tail  to  acquire  or  pass  a 
bnfse  fee,  determinable  on  the  failure  of  the 
ii^sue  in  tail,  to  gain  a  title  by  non-claim, 
and  to  pass  the  estates  and  bar  the  rights  of 
married  women.  For  the  first  two  objects, 
the  first  fine  was  usually  resorted  to.  The 
last  object  was  often  accomplished  by  the 
first  fine,  sometimes  by  the  second,  but  more 
frequently  by  the  third,  which  was  usually 
resorted  to  for  conveying  the  life  estates  and 
interests  of  married  women,  and  for  creating 
terms  of  years  to  bind,  by  way  of  estoppel, 
their  contingent,  or  executory  or  other  es- 
tates and  interests.  (See  Co.  Lijtt.  121,  n.  1.) 
A  fine,  according  to  the  sort  used, 
would  also  produce  the  following  efiects ; — 
it  would  operate  by  estoppel  in  other  cases 
besides  the  one  above  noticed ;  it  would 
operate  as  a  confirmation  of  all  prior  defea- 
sible estates  or  charges  made  by  the  party 
levying  it:  it  would  release  or  extinguish 
rights,  interests,  and  powers :  it  would 
destroy,  or  extingubh  contingent  remainders 
and  executory  interests :  it  would  create  a 
discontinuance  when  levied  bv  a  tenant  in 

m 

tail  possession  :  it  would  revoke  devises,  and 
when  levied  by  a  tenant  for  life  or  in  tail 
after  possibility  of  issue  extinct,  or  by  a 
tanant  for  years,  or  by  a  copyholder,  it 
would  produce  a  forfeiture ;  and  when  levied 
by  a  tenant  in  tail,  with  the  immediate 
remainder  or  reversion  in  fee  to  himself,  the 
base  fee  acquired  by  the  fine  would  merge 
in  the  remainder  or  reversion,  which  would 
immediately  become  an  estate  in  possession, 
and  all  the  estates  and  charges  made  on  the 
remainder  or  reversion  not  only  by  the 
tenant  in  tail  himself,  but  also  by  those  who 
wer»  previously  entilltd  to  the  remainder  or 
reversion,  would  in  consequence  of  the 
merger,  be  let  into  posseBBion,  and  become 
immediately  available. 

To  proceed  with  the  New  Statute. 

Sec.  14.  And  be  it  further  enacted,  That 
all  warrantiea  of  lands  which  after  the  thirty- 


first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  shall  be  made  or 
entered  into  by  any  tenant  in  tail  thereof 
shall  be  absolutely  void  against  the  issue  in 
tail,  and  all  persons  whose  estates  are  to 
take  efiect  after  the  determination  or  in  de- 
feasance of  the  estate  tail. 

Sec.   15.  And  be  it  further  enacted.  That 
after  the  thirty-first  day  of  December,  one 
thousand  eight    hundred  and   thirty-three, 
every  actual  tenant  in  tail,  whether  in  pos- 
session, remainder,  contingency,   or  other- 
wise, shall  have  full  power  to  dispose  of  for 
an  estate  in  fee  simple  absolute,  or  for  any 
less  estate,  the  lands  entailed,  as  against  all 
persons  claiming  the  lands  entailed  by  force 
of  any  estate  tail  which  shall  be  vested  in  or 
might  be  claimed  by,  or  which  but  for  some 
previous  Act  would  have  been  vested  in  or 
might  have  been   claimed  by,  the   person 
making  the  disposition,  at  the  time  of  his 
making  the  same,  and  also  as  against  all  per- 
sons, including  the  King's  most  excellent 
Majesty,  his  heirs   and    successors,   whose 
estates  are  to  take  effect  after  the  determi- 
nation or  in  defeasance  of  any  such  estate 
tail ;  saving  always  the  rights  of  all  persons 
in  respect  of  estates  prior  to  the  estate  tail  in 
respect  of  which  such  disposition  shall  be 
made,  and  the  rights  of  all  other  persons, 
except  those  against  whom  such  disposition 
is  by  this  Act  authorised  to  be  made. 

Sec.  16.  Provided  always,  and  be  it  further 
enacted.  That  where,  under  any  settlement 
made  before  the  passing  of  this  Act,  any 
woman  shall  be  tenant  in  tail  of  lands  within 
the  provisions  of  an  Act  passed  in  the 
eleventh  year  of  the  reign  of  his  Majesty 
King  Henry  the  Seventh,  intituled  '*  Certain 
Alienations  made  by  the  Wife  of  the  Laodj 
of  her  deceased  Husband  shall  be  Toid»**  the 
power  of  disposition  hereinbefore  eontained 
as  to  such  lands  shall  not  be  exercised  bi 
her  except  with  such  assent  as,  if  this  Acl 
had  not  been  passed,  would,  under  the  pro^ 
visions  of  the  said  Act  of  King  Henry  th< 
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b,   have    rendered  yalid  a  fine   or 
n  recoveiy  levied  or  suffered  by  her 
laodfl. 

1 7.  Provided  always,  and  be  it  farther 
,  That,  except  as  to  lands  comprised 
settlement  made  before  the  passing  of 
t,  the  said  Act  of  the  eleventh  year 
eign  of  his  Majesty  King  Henry  the 
I  shall  be  and  the  same  is  hereby 
1. 

18.  Provided    always,   and    be    it 
enacted.  That  the  power  of  dbpo- 

?reinbefore  contained  shall  not  extend 
nts  of  estates  tail  who,  by  an  Act 
In  the  thirty-fborth  and  thirty-fiflh 
the  reign  of  his  Majesty  King  Henry 
,'bth,  intituled  ''  An  Act  to  embar 
Recovery  of  Lands  wherein  the 
in  reversion,**  or  by  any  other  Act, 
rained  from  barring  their  estates  tail, 
lanta  in  tul  after  possibility  of  issue 

19.  And  be  it  further  enacted,  That 


Sec.  20.  Provided  always,  and  be  it 
further  enacted,  That  nothing  in  this  Act 
contained  shall  enable  any  person  to  dispose 
of  any  lands  entailed  in  respect  of  any  ex- 
pectant interest  which  he  may  have  as  issue 
inheritable  to  any  estate  tail  therein. 

Sec.  21.  Provided  always,  and  be  it 
further  enacted.  That  if  a  tenant  in  tail  of 
lands  shall  make  a  disposition  of  the  same, 
under  this  Act,  by  way  of  mortgage,  or  for 
any  other  limited  purpose,  then  and  in  such 
case  such  disposition  shall,  to  the  extent  of 
the  estate  thereby  created,  be  an  absolute 
bar  in  equity  as  well  as  at  law  to  all  persons 
as  against  whom  such  disposition  is  by  this 
Act  authorised  to  be  made,  notwithstanding 
any  intention  to  the  contrary  may  be  ex- 
pressed or  implied  in  the  deed  by  which  the 
disposition  may  be  effected:  Provided  al- 
ways, that  if  the  estate  created  by  such 
disposition  shall  be  only  an  estate  pour  autre 
vie,  or  for  years  absolute  or  determinable, 
or  if  by  a  disposition  under  this  Act  by  a 
e  thirty-first  day  of  December  one  L  tenant  in  tail  of  lands,  an  interest,  charge, 


d  eight  hundred  and  thirty*three,  in 
ase  in  which  an  estate  tail  in  any 
lall  have  been  barred  and  converted 
ase  fee,  either  before  or  on  or  after 
.%  the  person  who,  if  such  estate  tail 
been  barred,  wonld  have  been  actual 
n  tail  of  the  same  lands,  shall  have 
rer  to  dispose  of  such  lands  as  against 
ons,  including  the  King's  most  ex- 
Majesty,  his  heirs  and  successors, 
estates  are  to  take  effect  afler  the 
nation  or  in  defeasance  of  the  base 
which  the  estate  tail  shall  have  been 
ed,  so  as  to  enlarge  the  base  fee  into 
imple  absolute;  saving  always  the 
of  all  persons  in  respect  of  estates 
the  estate  tail  which  shall  have  been 
ed  into  a  base  fee,  and  the  rights  of 
r  persons,  except  those  against  whom 
spoeition  is  by  this  Act  anthorixed  to 


lien,  or  incumbrance  shall  be  created  with- 
out a  term  of  years  absolute  or  determinable, 
or  any  greater  estate,  for  securing  or  raising 
the  same,  then  soch  disposition  shall  in 
equify  be  a  bar  only  so  far  as  may  be  ne- 
cessary to  give  a  full  effect  to  the  mortgage, 
or  to  such  other  limited  purpose,  or  to  such 
interest,  lien,  charge,  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary 
may  be  expressed  or  implied  in  the  deed  by 
which  the  disposition  may  be  effected. 

(To  be  eomiimued.) 
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TO  THE  BDITOB  OF  TBB  LEOAL  GUIDE.   { 

ANSWER  TO  PROBLEM  2.  VOL.  III. 

Contract — ^When  it  is  to  bb  Performed. 

As  it  is  obvious  that  a  contract  should  be 
performed  according  to  its  legal  construc- 
tion, I  think  it  would  not  be  improper  to 
introduce  in  this  place  a  brief  consideration 
of  a  few  of  the  principal  recognized  rules 
for  the  interpretation  of  contracts. 

1st.  The  construction  of  the  agreement 
should  be  reasonable^  and  as  near  the  appa- 
rent intents  of  the  parties  as  the  rules  of  law 
will  admit.  (2  Bl.  Com.  379.) 

2nd.  It  should  be  favourable.  So  that 
-where  the  intention  is  clear,  too  minute  a 
stress  should  not  be  laid  on  the  strict  and 
precise  signification  of  words.  (2  Saund. 
157.)  And  if  the  words  will  bear  two 
senses,  one  agreeable  to  and  another  against 
law,  that  sense  should  be  preferred  which 
is  most  agreeable  thereto.  (2  BL  C.  379.) 

3rd.  Generally  the  plain  and  popular 
sense  of  the  words  employed  by  the  parties 
must  prevail,  in  preference  to  their  strict 
grammatical  and  etymological  meaning. 
(4  East,  136.)  Nevertheless  the  usage  of 
trade  may,  in  respect  to  the  subject  matter, 
have  given  the  language  of  the  contract  a 
peculiar  meaning,  and,  in  that  case,  the  pe- 
culiar sense  must  prevail.  (4  East,  135; 
Haynes  v.  Halliday,  6  M.  and  P.  672.) 
And, 

4th.«  The  construction  should  be  made  of 
the  entire  agreement,  and  not  merely  upon 
disjointed  parts.  (15  East,  421.) 

AYith  the  aid  of  these  rules,  and  others 
of  perhaps  minor  importance,  which  may 
be  found  in  the  works  of  the  variooa  text- 
writers  upon  this  subject,  it  may  not  gene- 


present  three  distinct  varieties,  to  which  it 
may  be  of  importance  to  attend.  First,  it 
is  to  be  inquired  whether  the  contract  con* 
tains  mutual  and  independent  agreements; 
for  if  it  does,  then  each  party  is  entitled  to 
claim  from  the  other  a  performance  of  the 
contract,  or  to  recover  damages  for  the  non- 
performance, even  though  he  himself  should 
have  been  guilty  of  a  breach  of  it.  Or,  te- 
condlyj  whether  the  acts  to  be  done  on  one 
side  are  to  precede  the  acts  to  be  performed 
on  the  other,  and  are,  what  are  technically 
termed  conditions  precedent  and  dependent; 
if  they  are  precedent  conditions,  they  mnsi 
be  first  performed.  Thirdlff,  whether  oi 
not  the  agreements  be  mutual,  and  the  acU 
agreed  to  be  done,  are  to  be  performed  al 
the  same  time  ;  if  in  the  affirmative,  then  il 
one  of  the  parties  be  ready  at  the  agreec 
time,  and  offers  to  perform  his  part  of  th< 
contract,  and  the  other  is  not  ready,  h 
may  maintain  an  action  for  such  defaal| 
although  it  is  doubtful  which  of  them  ii 
obliged  to  perform  the  first  act  (Comyn 
Contr.  40.) 

It  has  been  said  that  the  precedent  con 
dition  must  be  strictly  fulfilled  by  the  plain 
tiff^,  otherwise  he  cannot  demand  the  com 
pletion  of  the  contract;  and  so  rigidly  i 
this  rule  adhered  to,  that  where  it  was 
part  of  a  condition  precedent  to  the  clai^ 
of  a  sum  of  £80.  in  addition  to  the  purchaai 
money  of  a  new  house,  that  the  pavement  ( 
front  of  the  adjoining  houses  should  be  lai 
down  by  the  21st  of  April,  Tindal  held  thj 
the  delay  of  four  days,  though  occasion^ 
by  bad  weather,  which  prevented  the  wor| 
men  firom  proceeding,  was  sufficient  to  pi^ 
vent  the  recovery  of,  such  claim.  (MaryJ 
V.  Carter,  4  G.  &  P.  295.)  It  seems,  mor 
over,  that  the  performance  of  a  conditio 


rally  be  found  very  difficult  to  determine  Ion  which  a  duty  attaches,  is  not  excuse 


the  legal  construction  of  a  contract;  and 
this  being  determined  it  must  be  performed 
accordingly.  But  in  considering  the  per- 
formance of  contrpnts,  t^ey  would  seem  to 


even  where  the  prevention  arises  from  a  md 
stranger.  (6  T.  R.  710.)  It  must,  howevtj 
be  observed  that  the  tims  for  the  perfod 
ance  of  the  precedent  condition  is  not  alwuj 
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/  in  eqaity  as  at  law  (Radcliffe  oJaccnie,  be  cannot  racoverfor  a  partial  per- 
gton  12  Yesey  Jan.  833). 


lalitj  in  a  contract  (except  in  one  or 
;es)  is  essential  to  the  raliditj  of  a 
>r  its  performance  (Howell  V.  Qeorge 
i.  1.).  So  that  a  written  agreement 
nain  with  A.  B.  two  jream,  for  the 
of  learning  a  trade/'  is  not  binding, 
t  of  an  engagement  in  the  same  in- 
tt  by  A.  B.  to  teach— (Lees  v.  Whit- 
i  Bing.  34). 

performance  of  a  contract  is  some- 
leased  by  statute ;  bat  there  are  some 
I  which  a  statute  will  not  repeal  a 
i.  *'  The  difference/'  says  Holt,  C.  J. 
Praym.  321)  "  where  an  Act  of  Par- 
trill  amount  to  a  repeal  of  a  cove- 
'  a  contract]^  and  where  not,  is  this : 
I  man  covenants  not  to  do  a  thing 
t  was  lawful  for  him  to  do,  and  an 
Parliament  comes  after  and  compels 
io  it,  there  the  Act  repeals  the  cove- 
aod  vice  versd :  bat  where  a  man 
Its  not  to  do  a  thing  which  was  un- 
at  the  time  of  the  covenanti  and 
rds  an  Act  makes  it  lawful,  the  Act 
t  repeal  the  covenant" 
ems  to  be  a  general  rule,  that  where 
»  by  his  own  contract^  eng;ages  to  do 
it  is  deemed  to  be  his  own  falilt  and 
at  he  did  not  thereby  expressly  pro- 
igainst  contingencies,  and  exempt 
'  from  responsibility  in  certain  events ; 
1  such  case,  therefore,  that  is,  in  the 
eof  an  absolute  and  general  contract, 
rormance  is  not  excused,  by  inevitable 
3t,  or  other  contingency,  although  not 
n  by,  or  within  the  controul  of  the 
^Chitt.  Junr.  on  Contr.  p.  273;  8. 
^').  To  excuse  the  contractor  the 
fiance  of  the  contract  must  be  decid- 
Qpossible,  by  any  means,  at  the  time 
'tipulation  (Chit.  Contr.  14). 
entire  contract  cannot  be  apportioned  \ 
^  ft  party  engage  to  complete  a  certain 
&re  his  otatm  to  remuneration  is  to 


formance,  although  the  completion  was  pre* 
vented  by  accident,  as  fire,  fto.  (6.  T.  R. 
320),  or  by  the  tortuous  act  of  the  perwn 
against  whom  he  claims  (Hull  v.  Height- 
man,  2  East,  146).  But  if  the  defendant 
by  any  act  disaffirm  the  entirety  of  the 
contract,  he  renders  himself  liable  for  partial 
completion  of  the  agreement.  (Bragg  v. 
Cole  6  Moore  114.) 

In  conclusion  we  shall  notice  a  few  of  the 
leading  rules  for  the  rescinding  of  con- 
tracts— 

The  non-performance  of  a  condition  pre- 
cedent, especially  if  there  be  a  refusal  to 
complete  it,  entitles  the  defendent  to  aban- 
don the  contraot.(a) 

The  right  to  rescind  a  contract  (except 
where  the  contract  contains  mutual  and 
independent  agreements)  vests  only  in  the 
party  who  has  been  guilty  of  no  default. 
And  by  him  it  must  be  exercised  within  a 
reasonable  time,  to  be  determined  by  a  jury 
(1  Moore  106). 

A  contract  cannot,  in  general,  be  re- 
scinded by  one  party,  unless  both  parties 
can  be  placed  in  the  same  situation,  and 
can  stand  upon  the  same  terms  as  existed 
when  the  contract  was  made  (7  East  484). 
So  that  where  a  party  has  received  a  partial 
benefit  from  the  contract,  he  cannot  rescind 
it.  Alphgicso. 

(a)  Our  Correspondent  refers  us  to  Chitty 
on  Contracts,  p.  275,  as  the  authority  from 
whence  he  gains  this  Rulb.  Whether  this 
reference  was  intended  to  mystify  us  or  our 
readers  we  cannot  say,  but  certainly  no  such 
rule  is  there  to  be  found.  The  fact  is,  that 
these  rules  are  copied  altogether  from  Ckitty 
on  Contracts,  p.  674,  but  are  so  mutilated 
and  unintelligible  that  we  find  it  necessary 
to  give  Mr.  Chithfs  own  words. 

**  The  general  rule  is,  that  a  contract  can- 
not be  lescinded  by  one  party  so  as  to  enable 
him  to  recover  back  money  paid  by  him 
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tficreoD,  tt  money  had  and  received  to  hie 
use,  unless  the  other  party  concur  in  treating 
the  agreement  as  abandoned  ab  initio;  or 
iinlen  it  were  part  of  the  original  bargain, 
that  in  a  certain  event  the  power  of  rescind- 
ing, and  right  to  recover  back  such  money 
should  be  vested  in  one  of  the  parties. 

''There  are  some  instances  in  which,  al- 
though an  agreement  of  a  continuing 
nature  has  been  in  part  performed,  the 
further  performance  of  it  may  be  excused, 
or  discharged  by  conduct  of  the  other  party 
wholly  at  variance  with  the  spirit  of  the 
contract  These  are  not  cases  strictly  within 
the  law  relative  to  the  abandonment  or 
rescinding  of  the  contract  ab  initio ;  when  a 
right  to  recover  back  money  paid  as  the  con- 
sideration may  arise. 

<'  A  contract  cannot,  in  general,  be  re- 
scinded in  toto  by  one  of  the  parties,  where 
both  of  them  cannot  be  placed  in  the  iden- 
tical situation  which  they  occupied,  and 
cannot  stand  upon  the  same  terms  as  those 
which  existed,  when  the  contract  was  made, 
Hunt  o.  Silk,  5  East  449 ;  Beed  v.  Bland- 
ford,  2  Y.  &  I.  278.  The  most  obvious  in- 
stance  of  this  rule  is,  where  one  party  by 
having  had  possession,  &c.  has  received  a 
partial  benefit  from  the  contract  It  would 
be  unjust  to  destroy  a  contract,  in  toto,  where 
a  party  has  derived  some  advantage  by  the 
other  party  having,  to  some  extent,  per- 
formed the  agreement  $  in  such  case  the 
agreement  shall  stand :  the  defendant  must 
perform  his  part  thereof,  and  must  seek  in  a 
cross  action  compensation  in  damages  for  the 
plaintiff's  de&ult  Of  late,  however,  the 
Courts,  to  prevent  unnecessary  litigation, 
have,  in  many  instances,  allowed  a  defend- 
ant, in  case  of  a  partial  failure  of  considera- 
tion (except  where  the  action  is  on  a 
bill  of  exchange,  and  a  question  of  un- 
liquidated damages  would  be  raised  by 
inquiring  into  the  consideration  for  such 
bill,  Moggeridge  v.  Jones,  14  East,  486, 
Bpiller    w.    Weedake,    2    B.  &  ad    IBb; 
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post  diTision4.)  instead  of  bringing  a  cross 
action,  to  reduce  the  damages  by  setting  up 
such  partial  failure  of  consideration.  This 
relaxation  of  the  rule  generally  applies  in 
the  case  of  a  contract  for  goods,  or  work  and 
labour  and  materials;  in  which  the  defen- 
dant, when  sued  for  the  price,  may  shew  the 
I  insufficiency  of  the  goods,  or  incomplete  per- 
formance of  the  work,  &c.,  although  a 
specific  sum  were  i^reed  upon.  Havelock 
V.  Geddes,  10  East,  546;  Wilbeam  v.  Ash- 
ton,  1  Camp.,  78 ;  Bragg  v.  Cole,  6  Moore, 
114  >  Pordage  o.  Cole,  1  Saund.  320;  h, 
note.'* — Chitty  on  Contracts,  p.  574. — Ed. 

CX)URT  OF  EXCHEQUER.— -Yop.  12. 
Sittings  in  Banco. 

Ward  v.  Byrns. 
Bond  in  restraint  of  Trade — How  far  void 


tn 


Law. 


Mr.  Erh  showed  cause  against  the  rule,  oi 
the  score  that  the  condition  of  the  bond  betweet 
the  parties,  for  the  breach  of  which  the  plaintii 
sued  and  had  recovered,  was  one  void  in  Uw,  u 
being  in  restraint  of  trade — not  to  carry  ou  him' 
self,  or  be  employed  in,  the  business  of  a  coal' 
merchant,  during  the  space  of  nine  months  aftei 
he  should  have  lefi  his  service.  Thia  was  nol 
auch  a  contract  as  was  opposed  to  the  general 
policy  of  the  common  law,  to  such  an  extent  ^ 
least  as  would  warrant  the  Court  in  arrestin| 
the  judgment  which  the  plaintiff  had  obtained 
If  it  had  been  a  general  unlimited  restraint  upoi 
trade,  then  the  defendant  might  maintain  hii 
rule,  but  inasmuch  as  the  restriction  was  oolv  fo 
the  short  space  of  nine  months,  during  which  tb< 
defendant  might  easily  obtain  a  livelihood  ii 
other  occupations  beside  that  of  a  coal-merchanl 
neither  he  nor  the  public  could  be  said  to  suffe 
to  such  an  extent  as  was  contemplated  by  thi 
early  writers  upon  the  subject,  when  they  8ai< 
that  a  general  restraint  upon  trade  was  opposed 
to  the  policy  of  the  common  law,  and  therefor 
bad. 

Mr.  Addison  replied,  and  distinguishing  lb 
cases  quoted  by  his  learned  fnend  firom  that  nov 
before  the  Court,  argued  that  this  restraint  wa 
bad,  because  it  was  clearly  unnecessary  for  thi 
protection  of  the  plaintiff,  who  it  waa  admitted 
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have  bound  down  the  defendant  not  to 
1  the  plaintiff's  trade  within  certain  limits 
pace.     Here,  however,  he  had  absolutely 


execution,  met  the  preient  petitionng  ereditof, 
one  of  the  bankrupt's  relatives,  who  consented 
to  sue  out  a  fiat.  Knowledge  of  an  act  of  bank- 
cil  the  defendant  from  carrying  on  any '  ruptcy  was  apparently  furnished  by  the  bankrupt 
uie  throughoat  the  whole  of  England  fori  himself  The  petitioning  credit(»r  alleged  a  debt 
re  of  nine  months^ a  contract  which  was;  of  £iOO  for  money  lent,  and.  £75  for  a  sum 
necessary  for  his  own  safety,  and  unrea-  owing  to  his  wife  before  marriage.  No  parti- 
iii  its  terms,  on  which  account  it  ought  culars  of  the  jClOJ  debt  were  given ;  but  for  the 
sillowed  by  the  courts  of  law.  ;£75  a  promissory  note  was  produced,  which  had 

Court  wera  of  opinion  that  the  jodg-  been  taken  by  this  creditor  two  years  after  the 
ii;bt  to  be  arrested  in  this  case.  All  liroi-  alleged  loan  of  £100.  This  was  only  an  inci- 
were  against  good  policy,  and  bad  in  law,  |  dent,  but  it  certainly  tended  to  diminish  the 
e :  there  were  some  exceptions  to  it,  but  credit  due  to  the  parties.  The  bankrupt's  goods 
ent  was  not  one.  By  the  agreement  or  were  sold  under  the  execution  for  JCSU,  and  no- 
^e  defendant  was  prohibited  from  going  thing  remained.  A  fiat  was  sued  out,  which 
service  of  a  coal-merchant,  even  in  the '.  could  not  cost  less  than  that  sum,  if  worked  to 
of  a  footman  or  a  knife-cleaner,  although  a  certificate  for  the  alleged  purpose  of  preventing 
)li.>yment  was  at  Exeter  or  Carlble.  It  one  creditor  from  sweeping  off  the  property. 
)t  be  said  that  his  acceptance  of  even  the  Nearly  all  the  creditors  who  proved  were  members 
of  traveller  and  clerk  at  such  a  distance   of  the  bankrupt's  family  ;  having  thus  power  to 


amnify  the  pUiutiffs. 
absolute. 


OURT  OF  REVIEW.— iVbt7.  7. 


give  the  bankrupt  his  certificate  at  the  expense 
of  the  execution  creditor.  He  (Sir  J.  Cross) 
was  of  opinion  that  this  was  a  fraudulent  transac- 
tion, not  intended  for  the  benefit  of  the  creditors, 
but  contrived  for  the  purpose  of  defeating  the 
petitioner,  and  affording  the  bankrupt  the  protec- 
tion of  a  certificate.  The  fiat  must  be  super 
seded. 

Sir  G.  Rose,  believed  that  this  was  the  first 
interference  under  sec.  42,  (a)  of  the  act  1  and  *i 
William  1 V.  c.  56^  which  was  niiderstood  to  have 
involved  an  alteration  in  the  bankrupt  law.    The 


h  John  Glotbb.— Ex  parte  Clarb. 

HDBAS— CONCBRTBD    BANKRUPTCY  ittf- 

It  to  affect  tite  validity  of  a  Fiat^- 
t  interference  under  1  &  2  W.  4.  c.  56. 
42. 

Swanston  (with  whom  was  Mr.  Ander-I  present  «r//7er<e(/e<is  was  sought  principally  on  the 
d  this  was  the  petition  of  a  creditor  for  a '  ground  that  it  was  a  fraudulent  commission  ; 
deas  at  the  cost  of  Mr.  William  Gibbons  and  it  would  be  undoubtedly  the  duty  of  the 

the  petitioning^  creditor.  The  petition  Court  to  supersede  the  fiat  on  the  ground  that 
that  the  act  of  bankruptcy  was  invalid,  it  was  concerted,  and  ought  not  to  be  protected 
re  was  no  sufficient  petitioning  creditor's  by  the  act  of  Parliament.  Concert  in  itself  was 
lul  that  t!ie  whole  was  an  arrangement  not  sufficient  to  affect  the  validity  of  a  fiat ;  but 

d  for  the  bankrupt's  benefit.  The  ap-  the  Court  would  not  allow  a  bankrupt  to  use  a 
liad  sued  out  a  judgment,  and  levied  exe-  concerted  and  fraudulent  commission  for  his  own 
)n  the  defendant's  goods,  but  was  defeated  purposes.  It  might  be  right  to  issue  a  fiat  to 
issue  of  the  present  fiat,  and  consequent  defeat  an  execution,  but  it  must  not  be  the  fiat 
t  of  the  proceeds  of  the  sale  by  the  she-  of  the  bankrupt.  The  solicitor's  affidavit  had 
•  the  hands  of  the  assignees.  The  pro-  not  contradicted  the  charge  of  concert,  but  had 
1  question  constituted  the  whole  of  the  rather  confirmed  it.  It  was  answered  in  such  a 
pt's  assets.  '  manner,   that  it  could  not  be  considered  suffi- 

Temple^  for  the  respondent,  contended   cient.    This  was  a  concerted  commission,  tainted 
is  was  a  proper  commission,  sued  out  for  ,by  fraud,  and  such  was  not  a  state  of  circum- 
rpose  ot    prcveniing   one   creditor  from  '  stances  which  the  law  could  cover. 
.;:  away  the  whole  of  the  property  under  |      Fiat  superseded  with  costs. 
Mition.  Mr.  Temple  inquired  whether  the  decision  of 

J.  Cro«s  said,  the  petitioner  was  an  exe-  ,the  Court  turned  on  the  question  of  law? 
creditor  for  a  snm  of  £7.5  on  a  valid  debt.  '     The  Court  said  that  it  disposed  of  the  matter 
'Der  was  execution  served  than  the  bank-   generally.  It  was  of  opinion  that  the  debt  and  act 
pplied  to  a  solicitor,  who  proposed  an  as-  i  of  bankruptcy  had  not  been  proved,  and  that  the 
i:nt,  if  the  creditor  would  give  up  the  exe-   commission  was  fraudently  contrived. 
.   This  was  refused,  on  the  ground  that  it  I     /g)  That  from  and  aftar  the  passing  of 

constitute  an  act  of  bankruptcy.     This,    .,     .  g^         .    .         n  t%^  i....-.*  .vU-vH 

«  of  ,he  bankrupt,  struggling  .^Mt  the'  *«  ^^  ««>  Comin.sMoa  of  Bankrupt  »M1 
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be  superseded,  nor  any  fiat  annalled,  nor 
anj-  adjudication  reversed,  by  reason  only 
that  the  conunission,  fiat,  or  adjudication, 
has  been  concerted  by,  and  between  the 
petitioning  creditor,  his  solicitor,  or  agent, 
or  any  of  them ;  and  the  bankrupt,  his  so- 
licitor, or  agenty  or  any  of  them,  save  and 
except  where  any  petition  to  supersede  a 
commission  for  any  such  cause  shall  have 
been  already  presented,  and  shall  be  now 
pending. — ^Eo. 


Nov.  12. 

Expaite  Thomas  Mat. 

pRACTiCB — Jurisdiction  of  the  Court  under 
2  and  3  W,  4,  c.  114,  s.  6.  over  the  pro- 
ceedings of  a  Fiat  after  Supersedeas. 

Mr.  Ruuell  said  this  was  the  petition  of  Mr. 
May,  against  whom  a  fiat  was  issued  by  the 
assignees  under  a  superseded  commission  against 
a  person  named  Malachy.  The  fiat  against  the 
petitioner  was  annulled  for  want  of  prosecution, 
and  an  action  was  brought  against  the  petition- 
ing creditor  for  its  illegal  issue.  In  production 
of  this  action  it  was  requisite  to  produce  the  fiat, 
and  an  application  was  made  for  its  prosecution 
and  enrolment,  but  was  met  by  a  refusal.  The 
petitioner  was  willing  to  pay  the  costs  of  enrol- 
ment, and  entreated  the  Court  to  interfere  and 
pre?ent  the  respondent  from  defeating  the  action 
by  the  omission  of  the  requisite  formality. 

Messrs.  Smanston  and  Betkell  contended  that 
the  enactment  in  the  9t)th  section  of  the  6th 
George  IV.,  upon  which  this  application  was 
founded,  had  reference  only  to  subsisting  fiats. 
The  Court  had  no  jurisdiction  to  make  such  an 
order  after  the  annulling  of  a  fiat  by  the  Lord 
Chancellor.  It  would  be  wholly  without  prece- 
dent. 

The  CorRT  said  the  6th  section  (2  and  3 
\^'illiam  IV.,  c.  114)  directed  entry  of  record  in 
the  Enrolment-office  on  application  in  behalf  of 
parties  interested  therein.  Here  was  an  action 
which  must  £ul  if  the  fiat  was  not  recorded,  as 
the  8  th  section  of  the  same  act  declares  that  no  fiat 
issued,  or  to  be  issued  shall  be  received  as  evi- 
dence except  as  entered  in  record.  The  respon- 
dent had  shown  no  reason  for  refusal,  except 
that  it  would  give  the  petitioner  an  opportunity 
of  tryiag  a  cause  :  a  good  reason  fi>r  grantiog 
the  prayer  of  the  petition.  It  was  the  opinion 
of  that  Court  that  it  was  competent  to  make  the 
order,  and  that  this  was  a  fit  case  for  such  an 
order  to  be  made;  and*  as  proper  applicatioD 
had  beeo  made  to  the  respondents  before  apply- 


ing to  the  authority  of  the  Court,  the  petitioner 
was  entitled  to  be  repaid  the  costs  which  had 
been  occasioned  by  the  pertinacity  of  his  oppo- 


nents. 


BAIL  COUBT. 

In  re  Ebbnbzbr  Jacob. 

Abolition  of  Arrest  for  Debt  Act — ^PkiacTicB 
— Defendant  being  arrested  upon  qffidavit 
tliat  he  nyas  abotU  to  leave  the  Country — 
RuLB  to  show  cause  why  he  should  not  be 
discharged. 

Mr.  Miller  applied  to  the  Court  in  this  ease 
for  a  rule,  calling  upon  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  Marshsdl,  upon 
the  ground  that  he  had  been  improperly  arrested 
upon  mesne  process.  The  learned  gentleman 
first  read  the  affidavit  upon  which  the  defendant 
has  been  held  to  bail,  which  stated  only  that  the 
deponent  had  a  conversation  with  a  person  named 
William  Baker,  in  which  Baker  intimaited  that 
he  believed  Mr.  Jacob  was  upon  the  point  of 
returning  to  his  residence  at  Dungarvan,  in  the 
county  of  Waterford,  in  Irdand.  In  support  of 
the  application  the  learned  counsel  next  read  the 
affidavit  of  the  defendant  himself,  stating  that  he 
had  been  Member  of  Parliament  for  the  borough 
of  Dungarvan,  and  that  he  had  been  held  to  boul 
on  the  29th  of  October  last,  upon  the  ground 
that  he  was  about  to  go  out  of  the  jurisdiction. 
He  said,  that  smce  May,  1838,  he  had  whoUy 
resided  in  this  comity  at  the  Union  Hotel  in 
Cockspur-street ;  at  the  St.  Alban's,  in  Charles- 
street,  St.  James's;  at  Blake's,  at  the  Blae  Posts, 
in  the  Haymarket ;  and  at  Mount-gardens,  Lam- 
beth ;  that  he  did  not  contemplate  leaTitig  the 
county  at  all  to  go  anywhere,  and  least  of  sU  to 
Ireland;  that  he  had  no  property  in  Dnnganran 
or  elsewhere  in  the  county  of  Waterford,  and 
that  he  had  not  had  any  residence  in  Ireland  for 
the  last  year  and  a-half.  He  finally  denied  that 
he  knew  any  body  of  the  name  of  William  Baker, 
from  whom  the  plaintiff  appeared  to  have  re- 
ceived his  information  as  to  the  deponent's  in* 
tention  to  return  to  Ireland. 

Rule  granted. 

COUBT  OP  BANKRUPTCY.— 2Vb©.  9. 


Fiat  against 


PnrBR& 


Ruwbiand  and  Wlfi-^Wheihor  Ihm  Wif^  oj 
a  JBanhrfiptf  being  entitled  to  a  Legacy ^ 
has  a  right  to  a  Settlement  out  ofit^Ca) 

In  this  case  William   Moody,  by  his    will, 


(«)  See  Storgis  v.  Cbampneysy  ante  p.  96.— Bd, 
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\ie  14th  of  Jane,  1814,  gave  to  hu  wife,  ]  before  Mr.  BarchcU,  the  Under*shertff  in  this 
:h,  the  interest  of  £1^)0,  3  percent,  jcue.     Mr.  Stockdale  appeared  in  person,  bat  no 
,  during  her  Ule^  and  at  her  decease  he   one  appeared  for  the  defendants. 
be  divided  among  the  children  as  fol-  -       --    . 


Jizabeth  Peters  (the  bank- 
pt's  wife)         -         -         £200  Consols 
Vaiiam  Moody     -         .       200      -^ 
Vter  Moody      -  -         400      — 

'bonus  Moody         -         -     600      —— 
case  of  the  death  of  either  of  the  afore- 
lilren,  his  or  her  money  was  to  be  equally 


The  plaintiff,  in  stating  the  case,  said,  what 
they  had  that  day  to  try  waa  an  action  for  libel 
contained  in  the  reports  of  certain  inKMCtots  of 
prisons ;  or  rather  m  the  reply  of  those  mspectors 
to  the  Lord  Mayor  and  Aldermen,  with  respect 
to  the  prison  of  Newvate.  The  dectaration 
began  by  setting  forth  that  he  (Mr.  Stockdale) 
**  was,  and  for  a  long  time  haa  been,  a  book- 
seller ;  and,  as  such  bookseller  and  publisher  of 
among  the  surriTors.  The  testator  died  !  books,  had  published  dirers  and  verv  many 
August,  1814,  leaving  his  wile  and  the  'scientific  boolcs,  and  particularly,  in  the  year 
lildren  sorvinng.  Mr.  Psters  became  {1827,  a  certain  physiological  and  anatomical 
>t  the  9th  of  June,  1827.  William  book,  written  by  a  learned  physician,  on  the 
,  one  of  the  legatees,  died  the  7th  of  June, ,  generative  system,  illustrated  by  anatomical 
in  the  lifetime  of  the  testator's  widow,  i  plates."  And  the  libel  for  which  the  action  was 
Elizabeth  Moody,  the  testator's  widow,  brought  wa«  thus  set  forth  in  that  declaration  :— 
e  2nd  of  July,  1837,  and  on  her  death  ,  "This  last  is  a  book/'  meaning  the  physiological 
ronsols,  and  one-third  of  the  JE200  Con-  and  anatomical  book,  although  the  name  waa 
m  to  William  Moody  became  payable.  not  given,  on  the  generative  system  by  John 
issignecs  claimed  the  legacy,  which  rose  Robertson*^*'  this  last  is  a  book  of  a  most  dis- 
aion  as  to  the  right  of  the  bankrupt's  '  gusting  nature,  and  the  plates  indecent  and 
a  settlement  in  respect  of  a  legacy  given  obscene  in  the  extreme."  ,  .  .  **  But  we  deny 
wife  by  her  iather,  and  which  has  re-  that  that  book  is  a  scienti6c  work  (using  that 
»ecome  payaUe.  term  in  its  ordtnaiy  acceptation),  or  that  tht 

assignees  and  the  bankrupt  and  hia  wife  plates  are  purely  anatomical — calculated  only  to 
to  be  bound  by  his  Honour's  decision,  as  ■  attract  the  attention  of  persons  connected  with 
right  of  the  vrife  to  a  settlement,  and  if !  surgical  science ;  and  we  adhere  to  the  terms 
.  then  to  what  extent  such  settlement  j  which  we  have  already  employed  as  those  only 
be  made.  -  by  which  to  characterise  such  a  book.     We  also 

Commissioner  HoLmoTO  said  he  was  of  applied  to  seversl  medical  booksellers,  who  all 
that  the  bankrupt's  vrife  had  an  equity,  I  gave  it  the  same  character.     They  described  it  as 


3  entitled  to  a  settlement.     It  vras  a  well 
hed  rule  that  a  party  coming  into  a  court 
t?  must  do  equity,  and  theiefore  if  a  boa- 
as  obliged  to  file  a  bill  for  a  legacy,  the 
equired  that  a  settlement  should  be  made 
wife  and  children  as  the  consideration  for 
its  assistance,  and  the  aame  equity  up- 1 
?ainst  the  assignees  of  the  bankrupt  bus- 1 
ind  the  same  rule  held  thou£h  the  pro- ; 
night  be  recovered  in  the  Ecdesiastical 

These   cases   bore  upon    the  point — . 

r.  MouboQy  2  Atk.  419;  Beresford  r. 
1,  1  Mad.  362*     Then  as  to  what  proper-* 
'  the  legacy  the  vrife  should  have ;  inde- 1 
ng  this  the  Court  exercised  a  discretion  J 
not  tied  down  to  any  fixed  rule.     Under' 
camsUnces  of  this  case,  he  thought  the 
lould  have  half. 


IT  OF  THE  SHERIFF  OF  MIDDLE- 
SEX.—Aoi^.  12* 

Stockdalb  v.  Hansard. 
<^rit  of  inquiry  of  damages  was  executed 


one  of  Stockdale's  obscene  books  ;*  that  it  never 
was  considered  a  scientific  work ;  that  it  never 
was  written  for,  or  bought  bv,  the  members  of 
the  profession  as  such ;  that  it  was  intended  to 
take  young  men  in,  by  inducing  them  to  give  an 
exorbitant  price  for  an  indecent  work."  On  the 
present  occasion  the  damages  were  kid  at  jS50,000, 
and  he  had  not  the  shadow  of  a  doubt  that  when 
he  sat  down — before  the  Court  was  cleared — he 
would  have  every  shilling  at  the  jury*s  hands. 
As  his  counsel,  on  a  former  occasion,  had  observed 
in  the  Court  of  Queen's  Bench,  **  The  history  of 
a  cause  is  often  of  greater  importance  than  the 
cause  itself.**  And  important  as  it  might  be, 
perhaps,  to  assess  the  damages  in  this  cause,  it 
was  yet  a  cause  the  most  essential  in  principle 
that  had  ever  come  before  a  British  iury.  He 
was  not,  however,  entirely  unread  in  the  consti^ 
tutional  histoiy  of  this  kingdom,  and  he  defied 
the  Atlomey-Creneral  or  any  counsel,  let  tbcir 
knowledge  be  however  great,  to  contiadict  him, 
when  he  said  that  the  jury  had  nothing  to  try 
but  the  amount  of  damages.  Still  the  importance 
of  the  question  on  which  they  would  have  to 
decide  did  not  leave  this  as  a  common  assessment 
of  damages;  they  were  not  to  deal  with  the 
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defendints  as  there  set  forth,  bnt  with  the  Com- 
mons, the  representatiTes  of  the  people  of  England 
in  Parliament  assembled,  as  one  branch  of  the 
legislature      They  were  the  real  defendants. 

The  Un dbr-Shekipp  :  You  have  no  evidence 
to  proTe  that. 

Mr.  Stockdale  would  produce  evidence. 

The  Umdbr-Shbrikf:  There  is  no  evidence 
to  show  that  the  House  of  Commons  or  any  other 
body  are  the  virtual  defendants. 

Mr.  Stockdale  would  produce  the  resolutions 
of  the  House  of  Commons  itself,  purchased  from 
Messrs.  Hansard,  the  printers  to  that  House. 
The  case  was  of  such  infinite  importance  to  the 
country,  that  he  would  not  gire  up  any  matter  of 
form,  but  would  Uke  his  right  as  he  had  it, 
whilst  the  jury*s  and  his  own  names  would  be 
enrolled  in  the  history  of  their  history  as  having 
stood  between  despotic  usurpation  and  the  rights 
of  the  people  of  England.  It  was  for  the  jury 
to  say  what  damages  he  had  sustained :  he  had 
laid  them  at  £50,000 ;  he  expected  that  sum 
at  their  hands,  and  he  would  be  satisfied  with  no 
less.  This  was  the  third  judgment  which  he 
had  already  obtained,  and  he  regretted  to  say  that 
upon  every  occasion  there  had  been  the  repetition 
of  the  same  endeavours,  the  same  unconstitutional 
endeavours,  to  intimidate  the  jury  in  order  to 
defeat  his  claims ;  he  had  been  repreyented  as 
unworthjr  support,  as  being  about  to  run  away 
to  America ;  but  there  he  was  :  he  stood  on  the 
basis  of  the  constitution,  and  no  Attorney- 
General,  however  contemptuously  he  might  s)>eak 
of  him,  either  within  or  without  the  walls  of  the 
House,  could  succeed  in  intimidating  him ;  at 
the  hands  of  the  jury  he  hoped  to  beat  that 
officer  for  the  third  time  on  a  question  of  the 
law  of  England.  When  the  first  verdict  was 
obtained,  he  was  represented  by  the  Attomey- 
General  as  the  publisher  of  Harriet  Wilson  ;  hut 
he  soon  sud  that  the  Commons  of  England  were 
on  their  trial,  and  he  would  have  produced  an 
effect  upon  the  Bench  if  the  Lord  Chief  Justice 
had  not,  in  a  burst  of  eloquence,  declared  that 
**  it  were  a  tyranny  which  no  man  ought  to 
submit  to.'*  That  conduct  the  House  had  con- 
tinued to  that  very  hour. 

The  Undbr-Shbrifp:  We  do  not  know 
what  they  are  doing  in  the  House. 

Mr.  Stockdale:  On  that  first  action  he  had 
got  nothing,  not  even  his  costs.  On  that  trial, 
the  very  day  before  the  case  was  tried,  however 
strange  the  jury  might  think  it,  and  however 
incredible,  the  House  of  Commons  had  come  to 
a  resolution  to  intimidate  the  judge  and  jury  as 
well  as  the  plainti£P. 

The  Ukder-Sbbrifp:  There  can  be  no  evi- 
dence of  the  fact  that  they  came  to  the  resolution 
to  intimidate  the  judges. 

Mr.  Stockdale  had  the  judgment  of  the  judges, 
which  the  Under-Sheriff  had  doubtless  seen. 


The  Uitd^R'Shbriff  had  not  seen  it,  bdt  be 
was  sure  that  the  House  did  not  come  to  a  reso- 
lution to  intimidate  the  judges. 

Mr.  Stockdale :  The  jury  would  soon  see  it 
from  the  application  of  the  Sheriff  of  Middlesei 
himself. 

The  Undbr-Shbriff  s  The  defendants  could 
have  nothing  to  do  with  any  application  by  the 
Sheriff. 

Mr.  Stockdale :  It  might  be  the  legal  form 
that  the  defendants  had  nothing  to  do  with  it ; 
for  when  a  motion  was  made  which  occupied  two 
days  in  order  to  prevent  the  plaintiff's  right— a 
right  to  which  every  person  was  by  law  entitled— 
it  was  difficult  for  him  to  believe  that  the  de- 
fendants had  nothing  to  do  with  it.    What  reason 
had  the  Sheriff  to  make  the  motion  ?  He  had  no 
concern  in  the  action;  but  the  damages  were 
laid  at  ^50,000;  the  Sheriff  was  frightened  at 
the  amount,  and  wished  to   back  out  of  the 
responsibility.      And  he  might  refer   to  this, 
because,  as  the  papers  for  three  days  had  been 
filled  with  nothing  else,  it  was  impossible  for  the 
jury  not  to  know  what  had  taken  place.     He 
assured  them  that  it  was  not  till  three  days  after 
the  first  verdict  that  he  had  known  that  there 
had  been  a  petition  against  him  in  the  House  of 
Commons.     The  Chief  Justice  and  three  other 
judges — Mr.   Justice    Littledale,     Mr.    Justice 
Patteson,  and  Mr.  Justice  Coleridge — had  all 
declared  that  that  was  a  most   '^extraordinary 
endeavour  to  influence  trial  by  jury  ;**  and  it  was 
most  extraordinary  in  those  who  were  emphati- 
cally a  **  Whig  Government.*'     The  result  of  his 
first  application  was,  that  there  wait  a  verdict, 
from  which  he  got  nothing.     But  he  found  cer- 
tain resolutions  of  the  House,  which  he  under- 
stood from  the  newspapers  were  passed  on  the 
30th  of  May,  1837,  and  of  which  the  defendants, 
at  least,  had  cognizance ;  for  their  attorney,  who 
was  in  Court,  had  served  notice  on  him  as  well 
as  on  the  Sheriff;  and,  though  it  firightened  tlie 
Sheriff,  it  did  not  frighten  him.     One  of  the 
resolutions  thus  passed  was  intended  to  intimidate 
the  jury,  and  it  ran  thus: — ^*That  the  power  of 
publishing  such  of  its  reports,  notes,  or  |iro- 
ceedin^s,  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests,  is  an  essential  incident  to 
the  constitutional  functions  of  Parliament,  more 
especially  of  this  House,  as   the  representative 
portion  of  it."     He  wished  to  draw  the  attention 
of  the  jury  especially  to  this  resolution;  for  be 
wished  to  insist  on  the  manner  in  which  their 
rights  were  usurped, and  a  prejudice  raised  against 
him.     The  second  resolution  said,  '*  That  by  the 
law  and  privilege  of  Parliament,  this  House  has 
the  sole  and  exclusive  jurisdiction  to  determine 
upon  the  existence  and  extent  of  its  privileges, 
and  that  "the  institution  or  prosecution  of  an\ 
actiou,  suit,  or  other  proceeding,  for  the  purpose 


Lam  RepofU. 


ging  them  iote  diiciiMtoD  or  deciaioa 
my  coart  or  tribunal  elsewhere  ihan  in 
lent,  t8  a  high  breach  of  sttch  prinlege, 
idera  parties  concerned  therein  amenable 


living*  aed  he  waa  oTcn  prapared  to  lay  down  hii 
life  on  the  block  if  it  were  necesMry--one  of  hia 
name  knew  no  fear,  corporeal  or  mental.  Thoie 
againat  whom  the  Terdict  would  be  that  day  given 
just  displeaaore  and  to  the  puni&hmentj  must  be  considered  as  the  agenta  of  the  House 
tent  thereon.**  So  that  all  parties — the  |  of  Parliament.  The  House  had  paid  all  their 
Justice,  the  counsel,  the  attorney*  the  former  expenses,  raised  as  those  expenses  were  to 
Fhimself  of  course  and  the  jury  (and  now]  the  utmost  possible  extent.  He  was  glad  that 
deed,  the  Htgh-Sheriff,  and  he  feared  the '  they  got  them  :  for  there  were  no  men  in  London, 
sheriff  himself )~ would  meet  with  the!  or  in  the  empire,  that  he  respected  more  than 
nderanation.  It  was,  however,  a  principle :  Mestrs.  Hansard.  He  had  known  their  father 
British  constitution,  that  those  who  lived  when  a  servant  in  the  house  of  which  he  had 

houses  should  be  extremely  careful  how  died  the  head,  and  with  him  and  with  them  he 
Ae  the  windows  of  other  people.  Now,  •  had  apent  many  large  soma  of  money.  He  ac- 
7ard  to  the  inspectors  of  prisons  them-  •  knowledged  that  his  respect  for  them  was  unli* 
there  was  one  curious  fact ;  one  of  the  mited ;  and  he  hoped  that  they  would  for  many 
rties  who  were  the  origin  of  these  pro-  .years  hold  the  valuable  office  they  enjoyed,  but 
^,  although  styled  an  esouire,had  declared  not  to  the  injury  of  the  jury  or  of  himself,  or  to 
,  in  his  (Mr.  StockdaWs)  hearing,  on  fritter  away  the  rights  of  the  public.  The  only 
rfore  the  Chief  Justice,  as  a  clergyman  osteiuible  plea  which  had  been  made  use  of  in 
%  described  by  Lord  John  Russell  as  the  course  of  these  proceedings  waa,  "  Nobody 
}rth  Russell,  Esq.,  but  he  had  described  will  choose  to  encounter  this  great  (so-called) 
as  a  clergyman;  and  in  answer  to  the  ex- " omnipotent  power."  Many  would  feel  that  it 
on  which  was  put  to  him,  he  declared  was  certain  ruin— -that  it  was  fighting  the  public 
had  neyer  known  anything  of  medical  or  purse  against  an  individual.  But  did  he  fear  ? 
I  works,  and  therefore  he  was  of  all  men  with  the  law  at  his  back,  why  should  he  fear  ? 
» Incompetent  judge,  although  he  wrote  It  was  true  they  might  ruin  himy  but  he  had 
rong  language  in  order  to  furnish  to  her,  '|  been  ruined  beiore— he  had  been  ruined  by  fire 
(r  then  his.  Majesty's  Government  an  ex- '! — he  had  been  ruined  by  shipwreck— he  had 
)r  depriving  the  city  of  London  of  its  been  ruined  by  water— he  had  been  ruined  by 
.  They  thought  that  they  could  only  do  bad  debts ;  but  there  he  stood,  rather  the  worse 
bringing  in  the  name  of  the  moat  unpo-  for  age,  but  with  physical  power  sufficient  to  do 
lan  in  the  country,  having  already  stripped  •  not  only  himself  and  his  tamily,  but  the  public 

bis  property.  They  thought,  however,  !|  and  hia  country  justice.  It  was  said  that  the 
is  plamtiff  had  offended  so  many  by  his  'defendants  had  nothing  to  do  with  this,  and  that 
I  and  by  his  uncompromising  determina-  there  was  no  reason  why  he  should  make  such 
do  good  and  to  do  justice,  that  through  |  remarks;  but  he  made  them  because  the  defend- 
e charter  of  Londjn  might  be  overthrown,*  ante  had  pleaded  that  they  were  the  agenta  of 
;re  might  no  longer  be  that  imperium  in '  the  House  of  Commons. 
i  which  the  city  of  London  now  consti-|l     The  UNUER-SuBEirr. — Not  in  this  cause. 

Haring  obtained  two  verdicts,  he  did  j  Mr.  Siockdah* — In  the  two  former  causes 
Teat  complaint  that,  '*  like  an  eagle  in  a  ,  they  had  so  pleaded,  and  in  this  cause  ■  the  de- 
He/'  as  Coriolanus  said,  he  was  obliged -.fendants' attorney  intimated  that  they  were  agents 


0  stand  forward  to  oppose  the  omnipotent 
ons  of  England.  The  Commons,  how- 
ad  no  more  power  than  he  had — they  did 
M)  know  their  privil^;es  as  well  t»  he  did — 
ireatened,  but  they  delayed  till  their  com- 
had  made  a  certain  report,  and  then  they 
d  in  committee,  and  the  House  of  Com- 
j^  England  afterwards  resolved,  that  they 
have,  and  will  exercise"  this  fearful  power 
iig  away  a  man's  property  which  might  not 
ered— of  taking  away  a  man*8  liberty  which 
in^idered  beyond  prioe^of  taking  away  a 
I^fe,  which,  as  far  as  he  (Mr  Stockdide) 
he  did  not  value  at  a  snap  of  the  finger — 
f  taking  away  that,  which  he  did  infinitely 
^^ue,  his  character.  He  would  stand  in 
ture  pages  of  history  as  high  as  any  man 


of  the  House  of  Commons,  and  although  the 
forms  of  the  House  did  not  enable  them  to  plead 
at  all,  it  must  not  be  forgotten  that  the  House 
would  bear  them  hannless.  He  held  in  his  hand 
a  parliamentary  document  which  proved  this. 

The  Un  dbr-Sue  iiirF. — ^Those  were  expenses 
relating  to  a  former  cause. 

Mr.  Stockdale  said  he  was  pleading  this  in 
aggravation. 

The  Under-Shbrifp. — As  to  the  verdicts 
before,  the  forms  of  law  are  open  to  recover  the 
amount  of  damages;  they  coula  not  be  recovered 
in  this  action. 

Mr.  Stockdale.—Th»  costs  allowed  to  the 
defendants  in  the  former  action  amounted  to 
1200/.  or  1300/.  It  was  necessary  that  the 
jury  shotdd  see  the  document, 

(Toff  comiviM^d.) 
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BOROUGH  COURTS  IN  ENGLAND 

AND  WALES. 


2  &  3  Vict.  Cap.  XXVII  . 

An  Act  for  regulatina  the  proceedings  in  the 
Borouyh  Courts  of  England  and  Wales. 

[IQUi  July,  1839.] 

Whereis  mat  difficulty  has  been  fouDd  in 
framing  legal  and  convenient  rules  for  regulating 
the  practice  of  Borough  Courts  under  the  autho- 
rity given  for  that  purpase  by  an  Act  passed  in 
the  Session  holden  m  the  fifth  and  sixth  years  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  *'  An  Act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  Eng- 
land and  Wales  ;*'  and  by  an  Act  passed  in  the 
Session  holden  in  the  sixth  and  seventh  years  of 
the  same  reign,  intituled  **  An  Act  fur  the  better 
Administration  of  Justice  in  certain  Boroughs  ;** 
and  it  is  expedient  that  the  power  to  make  rules 
for  regulating  the  proceedings  of  such  Courts, 
subject  to  the  approbation  and  confirmation  of 
the  Judges  of  the  Superior  Courts  of  Common 
law  at  Westminster,  should  be  explained  and  in 
some  respects  enlafged :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
irith  the  advice  and  consult  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  in  every  Borough  named  in  the 
Schedules  A.  and  B.  to  the  first  herein-before 
mentioned  Act  annexed,  in  which  by  charter, 
custom,  or  otherwise,  there  is,  or  ought  to  be, 
holdeo  a  Cooit  of  Record  for  the  trial  of  civil 
actions,  every  Judge  of  such  Court  shall  have 
authority  to  make,  aker,  and  revoke  sodi  rules 
for  appointing  the  times  of  holdmg  such  Court, 
for  regulating  the  forms  and  manner  of  proceed- 
ing,  the  process,  appearance,  practice,  and  plead- 
ings  in  such  Couit,  and  for  settling  the  reason- 
able  foes  of  the  AtloniieBof  the  Court  for  business 
transacted  therein^  as  shall  £roin  Iubm  to  time 
seem  to  him  necessary  and  proper  for  expediting 
the  bttsioess  of  such  Court  with  flK»t  conve- 
nicnce,  and  at  the  snallest  reasooabk  expease : 
IHwfided  alwavs,  that  no  sodi  mles,  or  any  order 
rev^oking  or  akerinr  sndi  rvks,  shall  be  of  any 
force  antd  tbey  tbaU  kava  been  allowad  and  con- 
firmed bv  three  of  the  Jod^es  of  tba  aopciior 
Govts  «f  CoM«  Uw  at  Westainsttr. 

11.  IVovidcd  abo,  and  be  it  cnaclad,  Tlkat 
Mb  CoKt  shaU  be  boldcB  for  the  trial  of 
of  Fad  aad  of  Law 


land  and  Wales  shall  be  commenced  by  Writ  of 
Summons. 

IV.  And  be  it  enacted.  That  this  Act  may  be 
amended  or  repealed  by  any  Act  to  be  passed  in 
this  present  SesMon  of  Parliament. 

NOMINATION  OF  SHERIFFS.— .Vor.  15. 


UL  And  be  it 
tbe 

Act^^  hRMvbt  m  tbe  BavattA 


England. 

Bedfordshire. — Arthur  Macnamara,  of  Ea- 
ton Bray,  Esq. ;  William  Frederick  Brown,  of 
Dunstable,  Esq. ;  William  Sutcliffe,  of  Great 
Bramingham,  Esq. 

Berkshire. — Henry  Hippesley,  of  Lambom* 
place,  Esq. ;  John  Jesse  Bulkeley,  of  Liodon- 
I  hill»  Esq. ;  Sir  Henry  Russell,  of  Swallowfield, 
Bart. 

Buckinghamshire. — John  Peter  Deenng,  of 
the  Lee,  Esq. ;  John  Frederick  Crewe,  of  Lokes- 
hall.  High  Wycombe,  Esq. ;  Thomas  Newland 
Allen,  of  the  Vache,  Chalfont  St.  Giles,  Esq. 

Cambridge  and  Huntingdon.  —  Thomas 
Mortlock,  of  Little  Abingdon,  Esq.;  Edward 
Humphreys  Greene,  of  Hinxton,  Esq. ;  John 
Slack,  of  Soliam,  Esq. 

Cheshire. —  Charles  Lawton,  of  Lawton, 
Esq.  ;  John  ToUemache,  of  Tilstone-lodge, 
Esq. ;  James  Walthall  Hammond,  of  Wistas- 
ton,  Esq. 

CortncaU. — Henry  Lewis  Stephens,  of  Tre* 
genna-castle,  Esq. ;  Sir  Richard  Rawlinson  Vy- 
vyan,  of  Trrlowarren,  Bart. ;  William  Heniy 
Pole  Carew,  of  East  Anthony,  Esq. 

Cumberland, — Sir  George  Mosgrave,  of 
Eden-hall,  Bart. ;  James  Robertson  Walker,  of 
Gilganan,  Esq.;  Flelchville  Lawson  Ballantine 
Dykes,  of  Dovenby-hall,  Esq. 

2>erSiyjAtre.— William  John  Bagshawr,  ol 
the  Gala,  Esq. ;  Thomas  Pares,  of  HopeweU^ 
Esq.;  Sir  Henry  Hunloke,  of  Wingerworth^ 
Bart. 

DeromMre. — Augustus  Slowey,  of  Tenbury^ 
Esq. ;  Charles  Gordon,  of  Wiseombe-park,  Esq.  \ 
John  Crocker  Bubeel,  of  Fleet,  Esq. 

Bonetskire, — John  Samuel  Wanley  Sawn 
bridge  Erie  Drax,  of  Charboroi^h-parky  Esq.  ^ 
William  Charles  Lambeft,  of  £iowle-cottagv^ 
Corfe  Maukn,  Esq. ;  John  Honey,  of  Marki 
hiIl,Esq. 

Zhtrktum.  —  Sir  Hcdwoitb  Williaiaaon,  o| 
Wliitbum,  Bart.;  William  Russell,  oi  Br^nce^ 
pedKcaatle,  Eaq.;  Robert  Edn  Dnaconibe  Saftoj 
WUtwortb-park,  Esq. 

■fiVwJF.  —  Cfaiistopbcr  Tbonms  Tcnrer,  oj 
Weald*ball,  Esq.;  Abraham  JobnaoD,  of  Bei 
vtck-plafie,  Esq.;  John  Archer  Uonblon,  ol 
Halli^eb«y.|ilaee,  Eaq. 

GlMMrfmUf«.--Sir  Micbad  Hidn  Hicki 
BcKb,   of  WilbaMttipfaik,  BhC;    Edmuu^ 
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Q9oa,  of  E4gin)ffth,  Esq. ;  James  Wood-  i  Waid^  of  Norlhwood-park,  Bi^.;  John  M6ggoU 
Waken,  of  Banwood-hottBe,  Eeq.  ,  Elwes.  of  Boesinffton-house,  Stockbridge,  £^. ; 

ffardMre. — ThomM  He]fwood»  of  Hop-  |  HoraUo  Francii  Kingefbrd  HoUowaj,  of  March- 
isq.;  Robert  Luie,  of  Ryrlaodik  Eeq>;  ,wood-lodg«,  SouthampUm*  Eaq* 
n  Banieb^t  of  Cktcr,  Eaq,  ||      Suffolk.-^Gtotgt  Sl  Vincent   Wilson,    of 

'tfifrdikire* — Charles    SneU    Chauncey, '  RedgraTe,  Esq. ;  8tr  Joshoa  Rtdults  Rowley, 
e  Munden,  Eiq-;  George  Gould  MoigaoJ  of  Tendrigg-hall,  Bart,;  Edward  Bridgraiay  of 


'heodenbiiry,  Esq.;  John  Bennet  Laws, 

nampsted,  Esq. 

/. — Charles  MflneTy  of  Preston-hall,  Esq. ; 

1  Htissey,  of  Scotney-castle,  Esq.;  Ar- 

ott,  of  Bentham-hill,  Esq. 

efterthire. — Sir  George  Joseph  Palmer, 


Coney  Weston,  Esq. 

Siarey. — ^M^'iUiam  Lereaon  Gower,  of  Tltsey- 
nlace,  Oxted,  |Esq  ;  the  Hon.  Peter  Loc^e 
King,  of  Wobum«park;  Charles  Barday,  of 
Bttry*hill,  Esq. 

Sussex, — John  Davis  Gilbert,  of  Eastbourne, 
mlip,  Bart.;  Richard  Mitchell,  of  En-|£sq. ;  Sir  Richard  Hunter,  of  Patching,  Knt. ; 
Esq. ;  John  Bainbrtgge  Story,  of  Lock-   George  Wyodhaoii  of  Peiworth,  Eaq. 

E^q.  !       Warwickshire, — Dempster  Heming,  of  Cal- 

rt'lriAfdre, — Thomas  George  Corbctt,  of  decott,  Esq. ;  Keeling  Green  way.  of  Warwick, 
1,  Esq.;  Sir  Edward  Brakenbary,  ofSken-i  Em.  ;  John  Little,  of  Newbold  Pacey,  Esq. 
Knt.;  Sir  John  Charles  Thorold.  of  Sys-        Wiltshire. — William  Henry  Fox  Talbot,  of 
[]:>€,  Bart.  Lacock   Abbey,  Esq.;    JohnEdwanl  Andrew 

nmouUishire. — Samuel  Homfiray,  of  Bed-   Starkey,  of  Spye-park,  Esq. ;  Ambrose  Hussey, 

K!»q. ;    Summers    Harford,  of   Sirhowy,   of  Sdlisbary,  Esq. 

John  Etberington  Welch  Rolls,  of  the  Worcestershire. — James  Foster,  of  Stour- 
>*.  Esq.  I  bridge,   Esq. ;  Thomas  Charles   Homyhold,  of 

-f'olk, — WOliam  Howe  Wyndham,  of,  Blackmore-park,  Esq. ;  Edward  Holland,  of 
gg,  Esq. ;  Henry  Villebots,  of  Marham-   Linchwick,  Esq. 

E»q. ;  Sir  John  Jacob  Buxton^  of  Shad-  !  Yorkshire. — Sir  Thomas  Aston  Clifford  Con- 
lart.  !  stable,    of    Burton    CousUble,    Dart. ;    Robert 

irlhamptanshire,  —  Thomas     Alderson    Mihies,  of  Bawtry,  Esq.;  the  Hon.  Sir  Edward 
,  of  Peterborough,  Esq. ;  Frederick  Wil-   Marmadnke  Vavasour,  of  Hazlewood. 
cmon  Wentworth,  of  Stoke-park,  E«q. ;  |  W 

t  Sackett  Tomlins,  of  Fotheringhay-casUe,  Walks. 

I  Anglesea, — Sir  Richard  Bulkeley  Williams 
rthumberland,  —  William  Lawson,  of  Bulkeley,  of  Baron-hill,  Bart ;  Thomas  Asheton 
irst,  Esq.  ;  Sir  Matthew  White  Ridley,  of  Smith,  of  Trefarther,  Esq. ;  John  Williams,  of 
*n,  Bart. ;  William  Hodgson  Cadogan,  of  ,  Trefes,  Esq. 

bum  Priory,  Esq.  i      Breconshire. — Richard  Douglas  Gough,  of 

r^7}///iam«^tr&. --Thomas  Dickenson  Hall,,  Yniscedwen,  Esq.;  Howel  Jones  Williams,  of 
titton,  Esq. ;  Sir  Jukes  Granville  Jukes,  Corty  Mawr,  Esq.;  William  Bevan,  of  Gaunaal, 
1,   of  Clifton,   Bart. ;  Henry  Smith,   of  Esq. 

rd,  Bsq.  ^  1      Cardiganshire, — ^John    William    Lewis,    of 

\foriUhire, — Hugh  Hammersley,  of  Asten,    Llanoeydon,   Esq.;  Alban  Thomas    Da  vies,  of 

John  Shawe  Phillips,  of  Culham,  Esq. ;  •  Tyglyn,  Esq. ;  David  Davies,  of  Cardigan,  Esq. 

Vanilcrstegcn,  of  Caneend.  Esq.  I;      Carfnarthen$hire.-^  3o\iVi  Mears,   of  Llan- 

itlamUhire. — ^Samuel  Richard  FydcU,  of  stephen-place,  Eso.;  John  Uovd  Price,  of  Glanz- 
)tt,  Esq.;  Joseph  Tomblin,  of  Leighfield,  '.welly,  Esq. ;  William  Peel,  of  Taliaris,  Esq. 
Richard  Westbrook  Baker,  of  Cottesmore, ;{      Carnarvonshire. — The  Hon.  Edward  Mostyn 


fop$hirt. — Sir  Andrew  Vincent  Corbett^ 

^ton  Reynold,  Bart.;  Thomas   Eyton,  of 

1,  Esq.;    the   Hon.   Gnstovus    Frederick 

ikon,  of  Borwarton. 

"nerfetskire. — John  Jarratt,  of  Camerton, 

:  William  Francis  KnatchbuU,  of  Babing- 

Esq. ;  Robert  Charles  Tudway,  of  the  city 

ells,  Esq. 

ojfordskire* — ^Edmund  Wican,  of  Lapley, 

:  Henry  John  Pye,  of  Clilton-hall,  Esq. ; 

-rd  Grove,  of  Shenstone-park,  Esq. 

ounty  of  8€mthampion.^OexfTge  Henry 


Lloyd  Mostyn,  of  Plas-Flen ;  Sir  Love  Parry 
Jones  Parry,  of  Madryn,  Knt, :  Edward  Lloyd, 
of  Tymaus-Llysfaen,  Esq. 

2leii^A«Atre.*— Townshend  Mamwaring,  of 
Marchwell-hall,  Esq.;  the  Hon.  Edwaed  Mostyn 
Uoyd  Mostyn,  of  Bodidrist;  John  Bamford  Hes- 
keth,  of  Bryndnlas,  Esq. 

Flintshire, — William  Shipley  Conway,  of 
Bodryddan,  Esq.;  William  John  Banks,  of 
Soughton-hall,  Esq.;  Sir  William  Lewis  Sal us- 
bory  Trelawney,  of  Ledbrooke,  Bart. 

Olamorpanskire. — Charles  Geoige  Calland, 
of  Upper   Forest,  Esq. ;  Michael  Williams^  of 


fl*  Articled  Clerks. 

Morfa,  Eaq.t  John  Bruce  Pryoe,  of  Dufflrp,        Pembrokeshire. — Richard  Uewellp,  of  Treg- 

Eao.  wynt,  Esq. ;  John  Llewellyn  Puxley,  of  Tenby, 

merionethshire. — George  Uoyd,   of    Pla«-  Esq. ;  Thomas  Uoyd,  of  Killrhew,  Esq. 
Gudic,  Esq.;  Edward  Griffith,  of  Gwastradryni         Hadnorsliire. — Edward  Rogers,  of  Stanage- 

E«a,  \  Lewis  Williams,  of  Fromrtnion.  Esq.  park,  Esq. ;  Francis  Phillips,  of  Abbey  Cwmlie, 

Atonttjomer}f  shire. — Thomas  Evans,  of  Mae-  Esq.;    George  Cornwall    Lewis,  of    Harpton- 

nol,  K^q.  \  John  Vaughan,  of  Cefndu,  Esq. ;  Sir  court,  Esq. 
John  ]loger  Kynaston,  of  Hard  wick,  Bart. 

ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES(a) 

IN  HILARY  TERM,  1840. 


CUtKs  Name  and  Residence.  To  whom  Articled  or  Assigned. 

Anstis,  Bernard,  5»  Beaufort  Buildings;   and  Matthew  Anstis,  Liskeard ;  assigned  to  Edmund 

Wadebridge.  Hambly,  Wadebridge. 

Abbott,  Charles  James,  36,  Gower  Street  Charles  Thelwell  Abbott,  New  Inn. 

AlctKk,  Thomas  Crawhall,  3,   Denmark  Row,  Robert  Wilson,  Sunderland. 

CamberwtfU ;  and  Sunderland. 

Bullmore,     Henry    Orlando,     10,  Wilmington  Francis  Pendor  and  James  Geno,  Falmouth. 

Square ;  and  Falmouth. 

Bircham,  Merick  Bircham,  8)  DeTonshire  Street ;  Francis  John  Gunning,  Cambridge ;  assigned 

aiul  Cambridge,  to  Frederick  Talbot,  Bedford  How. 

Bis^hmI,  Thomas,  2 1 ,  CoUege  Place,  Camden  Charies  Cook,  New  Inn. 

'town. 

Bramler^  Thomas   Charlesworih,    3,    Camden  Charles  John  Showbridge,  South  Square 

Temce,  Kentish  Town, 

Bn^wn,  Htnr\  Isaac,  Bii:^tol,  Thomas  Dix,  Bristol. 

Berry,   £dward»   Leicester;    Sidmoutb   Street;  Samuel  Stone,  Leicester. 

ai>d  HawpsteadL 

BartWti,   Robert  Henry  William,  31,   Francis  Samud  Craddock,  Skeptoo  Mallett;    assigned 

Strtet;  New  MUman  Stnpet ;    Southampton  to  Edward  MicbeU,  Shepton  MaOett. 

Row :  Kenik>n  Screet ;   and  Sheptoo  Mallett. 

Bell,  Ad^na,  MAnchtf$t<r,  John  Law,  Manchester.             * 

BcihI,  Jam«i  Wil^td.  Basingstoke ;  and  Picca-  Charles  Chat£dd,  22,  ConihilL 

du!y, 

Bc«wti&«>w»  Richard  Bo^tctu  Edmund  Hawoith,  Bohon  ;  asnigned  to  Adam  I 

Hawoffth,  Bolton. 

Bkcvk^  Andrew  Robert.  AshtoAMKukr^Lme*  Will  «m  Slater,  MancheaSer. 

l><v>>wiw  Wil^iaa.  Manch«;ster,  Ricbard  MaTcheli,  Bol»»  le-Moon;    assigned 


to  W.  Chrtsicpher  Ckcv,  ManrhcM In  ;  as- 
sipted  to  Wulsaa  Hi^  ^ycrs,  Manchester. 
BarreCk  G<v'r^«ew  ^  Scsich  S«:^n:«.  Wuiiim  Barrcct,  GriT  s  Ian. 


Be«^.^.  CH^-^  45.  G^ywer  i'U-e ;  aad  Bath,      Robcft  Cock,  Bath. 

Fii  \vk.  Jo^a  HeiwT*  Chc«!rctt>«pca-Mcii 

BaiVv.  ITiicAlk  C»wftfc.  Ic\  lust^  ^tIt«ft«  Ccv»4    James  Waaler,  Korak^ 

i>«c^M  :  jbJ  >uirw>:k. 
Bevkes.  Hetinr  H:Etc^  >.\  Barwa  S^mt ;  Fie« 


«adt^$  txft  F*«tim. 
CWk*  W-Iuam  F^i.^ 
Cateaputfk  Wifiaoa  Saatt^  I^«  C«m 
Ciik«e«.  J>i&a  G Jbvs.  4^  GoMT  PW».  Htarr  laaai  Li%k«  T 


John 


Articled  CUrkM.  6S 

T,  I5»  Everett  Street;  tn4  Traro.  George  &inimons»  tbe  yoingtry  Truro* 

n,  Aylicg,  Portsee*      ^  ^  Deniel  Howard,  Portsea. 

h,     Bjunufley ;  and  Trinity  Terrace,  Edward  Newman,  Barnslej. 
I. 


-57,  Upper  Seymour  Street ;  Meabum  Staniland,  Boston. 
and  Belgrave  Street. 

John      James,    the    younger.   King's  John  James  Coulton,  the  elder,  King*s  Lynn. 

eorge    VTiUtam    Francis,   15,    Sussex  Geofge  Philips  Foster  Giegory,  Poultry. 

legent's  Pkrk. 

John,  44«  Devonshire  Street.  George  Delmar,  66^  Lincoln's  Inn  Fields. 

:>hn  MAitin,  Bishopwearmouth.  Thomas  Thompson,  Bishopwearmouth  ;  as- 
signed to  George  Smith  Ransom,  Bishop- 
wearmouth. 

nry,  Kingston -upon- Hull.  Thomas  Thompson.  Ringston-upon-Hull. 

dwardy    Cross  Street,  flatton  Garden ;  Richard  Holier  Atkinson,  Southampton  Build* 

d*s  Place ;  and  Brownlow  Street.  ings  ;   assigned  to  Christopher  Crouch,  the 

younger,  Southampton  Buildings. 

Thommsy  tbe  younger,  Dorchester;  and  Thomas  Coombs,  the  elder,  Dorchester. 

w^rmono  Street. 

Edmond    William,    46,    Drummond  Baker  Gabb  and  William  Woodhouse  Secretan, 

;  and  Abeigavenny.  Abergavenny. 

Williaoi  Brissetty  63,  Connanght  Ter-  Sir  George  Stephen,  17,  King's- Arms  Yard. 

lyd«  Park. 

taac,   10,  Norfolk  Street,  Strand.  James   Phineas  Davis.   14,    Charlotte    Sueet, 

Bedford  Square. 

rt,  WiUiam,  16,  Ely  Place.  Robert  Southee,  Ely  Place. 

',  George,  Dunley.  William  Duberley,  Dursley. 

,  ViT alter  Wren,  Prescot.  William  Rowson,  Prescot. 

Thomas  Hammond,  3,  Upper  Kenning-  Henry  Harpur,  Kennington  Cross* 

iteen* 


:.  John   Frederick,  32,  Tonbridse  St.,  Henry  Earle,    Andorer;    assigned    to    Daniel 
sncras ;    Duke  Street ;  and  Winchester.  CulHngton.  Craven  Street. 

George  Barbor,   20,   East  Street,  Red  William  Lamb  Hockin,  Dartmouth;    assigned 
Square ;  and  Upper  Eaton  Street.  to    Edward    DunsterriUe  Puddicombe,   Lin- 

coln's Inn  Fields. 

» John  Reed,  16,  Norfolk  Street,  Strand,  George  Frederick  Fsirclough,  Lirerpool. 
Liverpool. 

James  Armstrong  Francis,  42,  Lower  John  Archibould,  Thrapston. 
War  Street;  and  Thrapston. 

pi,  Eicbard   Chambers,  Nantwich  ;  and  John  Stanley,  Newport, ;  assigned  to   Richard 
^.  Edleston,  Nantwich. 

tOharles,  2,  Pinner's  Court,  Old  Broad  Thomas   Evans,   Hereford;    assigned   to   John 
1;  Hereford;  and  Pariiament  Street.  Burder,  Parliament  Street. 

Richard,  25,  Frederick  Place,  Hamp-  Joseph  Haywood,  Sheffield, 
lload;   Sheffield;   Chichester    Place; 

im,  Henry,  the   younger,   36,   Judd    Thus.  Bartlett,  and  Cbas.   Bartlett,  Warebam. 
U  Wsreham ;  and  New  Milman  Street.  assigned  to  Barry   Parr  Squance,  Coleman 

Street. 

Charles,  BamsUple,    Devon  ;    and    Joseph  Fisher,  Bury  Sueet,   St.  James  s,  da« 

jplon  Row.  ceased ;  assigned  to   Thomes  Hoooer  Uw, 

Barnstable;     assigned     to    SMnuel ,  Fisher, 
Bucklersbury. 
I  Fredcrisk.  Liverpool.  Robert  Frodsham,  Liverpool  • 

»K  Chesterfield;  and  Newcaatle-apoa-    Bernard  MaynardLucaa,  Chesteifield ;  assign^^ 

to  Henry  Ingledew,  Newcastle-upon  Tyne. 
.liivid,  DarUngton.  George  Alliaon,  Richmond  and  Darlington. 

Chirlc  Mair,  Notliagham.  WiuSm  Nicholson  Hodgson,  Carlisle. 
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Business  of  the  Courts^  ^c. 


BtiitinrM  of  tlie  CourtiK^ 


COURT  OF  CHANCERY. 
Cheney    v.    Boultbee,    by  order — Jones   v. 
Goodrich^  part  heard. 

Appeals. 

Wellesleyv.  Wellesley,  part  heard — ^Wroe  v. 
Clayton-^Dutmas  v.  Robertson — Easum  7.  Ap- 
pleford. 

Petition  by  Order. 

Coltham  y.  West. 

VICE-CHANCELLOR'S  COURT. 

Short  Causes  and  Unopposed  Petitions. 

After  the  petitions. 
Homer  v.  Seyner,  to  be  spoke  to — ^Ward  v. 
Hatfield,  cause  and  motion  by  order— St.  John 
V.  Champneys,  exceptions  and  petition  by  order 
— Down  V.  Brayley,  exceptions  by  order — 
Beadles  v.  Burch,  two  demurrers,  part  heard — 
Morris  v.  Morgan,  demurrer — Ker  v.  Pew, 
ditto — Henry  v.  Pindar,  plea — Strickland  v. 
Strickland,  ditto— Ryan  v.  Hill,  part  heard. 

ROLLS'  COURT. 
Bebb  V.  Beckwith,  further  directions  and  costs 
— Larkins  v.  Psxton,  ditto — Attorney-General 
V.  Johnson — Pride  ▼.  Fooks,  iiirther  directions 
and  costs — Evans  ▼.  Brown,  ditto,  and  petition — 
Davies  v.  Hopkins,  ditto — Hodgson  v.  Charl- 
ton, ditto— Hopkins  v.  Hopkins — Cooper  v. 
Waldegrave,  exceptions — Evans  v.  Thomas. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

BAIL  COURT  (QUEEN'S  BENCH.) 

Last  Sittings  at  Nisi  Prius  in  Michaelmas  Term. 
Undefended  causes  only  will  be  taken. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco. 

COURT  OF  EXCHEQUER. 

Sittings  in  Banco. 

COURT  OF  EXCHEQUER. 

London  Common  Juries. 

Rossetti  V.  Milne  —  Hawkes  v.  Alger  — 
Emery  v.  Clarke — Jones  ▼.  Lockwood — Au- 
laigner  v.  James-^WiUis  v.  Lloyd — ^Atkins  v. 
Gompertz — Abrahams  v.  Abbotts — Spyer  v. 
Gregory — Morgan  v.  Jones —^Hastings  v.  Smith 
— miss  V.  Davies — Kerridge  v.  Hesse — ^Wilson 
*T.  Banner. 

COURT  OF  QUEEN'S  BENCH. 

BuslNBfll  OF   THE  CoURT   AFTEIl  T£Rlf. 

Nov.  2^— Peremptory  paper. 
Nov.  27  and  28.— New  Trials. 
Nov.  29  and  30.— Special  Paper. 
Nov.  30. — The   Court  will    give    judgment 
upon  cases  previously  argued. 


NOTICE  TO  CORRESPONDENTS. 

H.  and  C.  B.  under  consideration. 

Sarah  Creighton's  Case. — From  some  un- 
explained cause,  we  have  only  just  received  this 
case.  What  was  the  title  of  Margaret  Sewell  ? 
What  is  the  custom  of  the  Manor  ?  and  hour 
does  it  affect  a  tenant  by  curtesy  ? 

TO  COUNTRY  SUBSCRIBERS. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribersy  postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Anwai,  SuBSOiiiPTlOH  j61.  10«.  to  be  paid 
in  advance. 

On  Dec.  1  %cUl  be  fmbiithedj  price  4f,  to  be  contimied 
MontMv,  Voi.  III.  Part  IV. 

TJRECEDENTS  IN  CONVEYANCING, 
^  adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  by 
Thomas  Georgb  Westbrk,  Esq.  F.R.A.S.  oi 
the  Middle  Temple ;  Author  of  '*  The  Comment 
taries  on  the  Constitution  and  Laws  of  Hngland,*^ 
dedicated  by  command  to  her  Majesty  the  Queen  J 
&c.  in  continuation  of  the ^Precb dents  b^ 
S.  VallisBone,  Esq. 

This  Number  will  complete  Vol.  III. 

LoDdon:  John  Richards  ahd  Co.,  Law  Booksellerfj 

194,  Fleet^treet. 

ThtM  Work  will  be  completed  in  Four  Volt. 

In  the  Press, 

SECOND    EDITION, 

Shortly  will  be  published, price  IBs.  cloth  b<h 

^COMMENTARIES  ON  THE  CONSTI 
^^  TUTION  and  LAWS  of  England,  incorl 
porated  with  the  Political  Text  of  J.  L.  Dj 
LoLMB,  Advocate.  By  Thomas  Gborgb  Wf.sI 
TBRN,  £s^.  F.  R.  A.  S.,  of  the  Middle  Temple 
This  Edition  will  ^contain  the  entire  New  L,cgi 
and  Political  Constitution  of  the  Country  at  thi 
present  day. 

The  First  EDtrioif  of  this  Work  was  dedi 
cated   by  Command    to    Hbr   Majesty   ti\ 
QuEBN,  and  was  honoured  by  the  most  distiri 
guished  patronage  at  home  and  abroad.      It  is 
work  well  adapted  for  Stddrnts. 

John  Richards  and  Co.,  194,  Fleet  Street.; 


Printed  by  Georob  Norman,  at  his  Printing  Offio 
«9,  Maiden  Lane,  in  the  Parish  of  St.  Paul,  Covei 
Garden,  in  the  County  of  Middlesex  ;  and  PublUfaj 
by  JoHKT  lUoHARna,  Law  BookteUer,  104,  Flf^ 
Street,  in  the  Parish  of  St.  Dunstan-in-the-Mc!! 
in  the  Qty  of  London.— Saturday,  November  ^ 
1839.  •''  ' 
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LAWS  OF  REAL  PROPERTY. 


Emat  11. 

3  &  4  Wm.  IV.  cap.  74. 

f:tfor  ilie  AboKtum  of  Finei  and  BecO' 
>*,  and  for  tlie  Subttitutian  of  more 
vie  Mode$  of  Asmranee. — [28<&  Au- 
\  1833.] 

{Canthimtdjrom  p.  61.) 

I,  COKSIDSRBD. — DeEDS  OF  ArPOIMT- 
iT  AND  SjSTTLBVBHT. — ^WHETHER  IT  18 
dIBLS  FOR  A  MAN  TO  TAKE  TO  HIMSELF 
OWER  OF  LIMITINQ  AN  EsiTATB  BY  DEED, 
'L,  OR  WBITING,  ATTESTED  AS  REQUIRED, 
THE  8AMB  TIME  TAKING  TO  HIMSELF  THE 
OLE  INTEREST  IN  THB  FEB  OTBR  WHICH 
B  POWER  IS  TO  BE  BXBROISBD. 

C.  ]  of  this  sUiQte  enacts  (as  we  haye 
>eforesliown(a)),  that  eTery  assarance 
dy  made,  or  hereafter  to  be  made*  whe- 
by  deed,  will,  priyate  Act  of  Parlia> 
,  or  otherwise,  bj  which  lands  are  or 
be  entailed,  or  agreed,  or  directed  to  be 
led,  shall  be  deemed  a  settlement ;  and 
^  appoiMt'mmU  made  in  exercise  of  anj 
T  contained  in  anj  settlement,  or  of  any 
r  power  arising  oat  of  the  power  con- 
-d  in  any  settlement  shall  be  considered 
*^rt  of  socb  settlement,  and  the  estate 


OL.  III. 


(a)  AntCh  P«  9. 


created  by  soch  appointment  shall  be  const* 
dered  as  having  been  enacted  by  such  settle- 
ment. 

It  has  long  been  settled  (b)  that  where  a 
power  o(  appointment  over  real  estate  is  exc* 
cnted,  the  appointment  takes  under  him  who 
created  the  power,  and  not  under  him  who 
execute*  it.  The  estates  limited  in  default 
of  and  until  the  execution  of  the  power  are 
defeated  by  an  appointment^  for  the  execu- 
tion  of  a  power  is  the  limitation  of  a  u^e 
under  and  by  the  effect  of  the  instrument  by 
which  the  power  was  reserved. 

Lord  Eldon  took  a  very  elaborate  view  of 
the  subject,  in  ManndreUv.  MaundreU{r)^ 
upon  one  of  the  questions  raised  in  that  case, 
whether  it  is  possible  for  r  man  to  take  to 
himself  a  power  of  limiting  an  estate  by 
deed,  will,  or  writing,  attested  as  required ; 
at  the  same  time  taking  to  himself  the  whole 
interest  in  the  fee,  over  which  the  power  is 
to  be  exercised;  and  his  Lordship  considered 
the  practice  was  universal  from  his  own  ex- 
perience.  It  was  an  ordinary  thing  for  a 
man,  about  to  suffer  a  recovery  of  an  estate, 
of  which  he  was  tenant  in  tail>  to  declare 
that  the  recovery  should  enure  to  such  uses, 
intents  and  purposes,  as  he  should  appoint ; 
and  in  the  mean  time,  and  in  default  of  ap- 
pointment, and  as  to  so  much  of  the  interest, 
of  which  there  should  be  no  appointment,  or 


{b)  8ir  Edward  Cle^^re's  ease,  6  Bep.  18. 
(c)  10  Ves.  JuD.  :2d5. 
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r.s  shoald  not  be  exhausted  by  the  appoint- 
ment that  the  estate  should  enure  to  himself 
in  fee.  Mr*  Butler  states  that  the  fee  vests 
until  execution  of  the  power  (a) ;  and  the 
execution  of  that  power»  in  the  words  of  Mr. 
Booths  is  the  limitation  of  a  use  under  and 
by  the  effect  of  the  instrument,  by  which  the 
power  is  reserved.  It  is  true,  the  practice 
has  left  it  almost  without  example,  that  the 
party  does  not  also  pass  an  interest  for  the 
security  of  the  purchaser ;  for  by  many  acts 
not  disclosed  the^  power  might  have  been 
gone.  When,  therefore,  the  vendor  recites 
his  power,  executes  it,  and  conveys  by  feoff- 
ment, bargain  and  sale,  or  lease  and  release, 
he  does  profess  both  to  execute  his  power 
and  to  pass  his  interest;  and  many  cases 
might  be  [put«   Suppose  the  lease  for  a  year 


It  cannot  be  ^presented  as  a  question  of 
any  doubt  that  such  a  power  may  be  reserved 
to  the  person,  having  the  fee,  and  is  capable 
of  being  executed.  The  extent  to  which  the 
contrary  proposition  would  go  in  affecting 
titles  is  surprising,  and  therefore  the  state- 
ment of  any  doubt  upon  it  is  alarming.  In 
Sir  Ed.  Cleer^e  case(0  it  is  laid  down  ex- 
pressly. All  the  cases  applicable  to  the 
question  of  revocation  of  a  devise,  by  the 
effect  of  a  partition  are  wrong,  if  there  is 
any  ground  for  this  doctrine,  for,  though  it 
has  been  supposed  very  difficult  to  distin- 
guish the  cases  of  TuJtner  v.  T%chner{h)n 
and  Luther  v.  Kidby  (c),  the  distinction  is 
obvious.  In  the  one  the  object  was  a  mere 
partition ;  the  devisor,  having  an  undivided 
moiety  of  the  estate,  took  a  divided  moiety ; 


was  not  executed,  having  been  forgot,  or  had  and  it  was  held  no  revocation,  there  being 

not  a  proper  stamp,  the  release  would  have  no  purpose  beyond  partition.     But,  where 

no  operation,  but  the  execution  of  the  power  partition  is  made,  and  in  the  mode  of  doing 
would  have  limited  a  use  to  the  persons .  it  the  devisor  conveys  to  such  cases  ns  he 
named ;   and  the  use  would  engraft   itself  shall  appoint ;  and,  in  default  of  ^ipoint- 

upon  what  ^uBooth  calls  Scintilla  Juris  in  ment,  to  himself  in  fee,  that  is  a  revoca- 

tbo  releasees ;  and  those  persons  named  in  the  tion.     Why?    Because   he    had  limited  a 

execution  of  the  power,  would  have  taken  power.    They  inferred,  that  it  was  legally 

precisely  as  if  they  had   been  persons  to  limited;   otherwise  there  would  have  been 


whom  uses  were  limited  in  the  original  deed. 
Take  the  ordinary  case  of  a  marriage  settle- 
ment, with  a  power  to  the  tenants  for  Uie  of 
k^asis^  during  minority.  A  power  in  the 
tenant  for  life  to  lease  for  twenty-one  years 
is  almost  as  inconsistent  with  his  interest  as 
a  power  to  limit  the  fee  with  that  of  tenant 
in  fee.     But.  when  the  tenant  for  life 


no  difference  in  law  between  the  one  and  the 
other.  This  was  recognised  in  the  case  of 
Kenyan  v.  Sutton  {d)y  before  Lord  Al- 
VAKLKT,  when  Chief  Justice  of  Chester;  and 
the  will  was  held  revoked  as  the  devisor  had 
taken  a  fe^  with  a  power,  over-iidiiig  it,  to 
limitawe;  and  is  not  only  saaotioped  by 
practioe,lMrt  really  has  its  ftmdatioit  in 
cutes  the  power,  the  effect  is  not  tedmically  jprineiple, acknowledged  hg^dia oovCiifor  the 


I 
makizg^  a  lease, but  that  lessee  in  fact  stands  .last  two  or  three  knndrtd 


Am  to  tbsl 


pTvviselT  in  the  same  Kla:ion  to  all  the  pei^  icoadasionof  the  jad§»CBt^  imMeomndrtU 
$cr«^  named  in  the  first  settlement,  as  if  ^t  ■  V.  MmumdrtU,  where  the  Master  of  the 
tKn'c c^rt  b^  cv>ataiDt>i  s  limitation  te  his  J  RoIL$<j^)  seemed  to  think 

«se.  tor  twiretr-ooe  yean  antecedest  to  the  j 

!::>  e$t&:e  aad  the  siihseraent  limitatioBS.       i 


■*     fc.^ 


s:^iw  £c« 


1. 1 


tTM.J.6K;  a  U. 


xh)  CfneiiUV9emm^V%mi\\i  . AaiK  116; 3 Atk. 

ui ;  1  wskaoa. 

vc>  a  p.  WOL  110»a.;  aTa.ltfw 

vi)  Oted  T«k  J.  601.  (t'i  ^Mt  p.  6& 

:f7.  (^}SrW.  Gnnt. 


Answer  to  PrMm  9;  Vol.  HI. 


&t 


\ty  fVon  1li#  iiatiitilm  to  fmeh  nses  as 
t  ManadreH  shoiild,  <*  bf  deed  or  will'' 
it,  there  m  aonnh  ibtiig;  for  the  deed 
i  to  ereate  a  Qee^  to  engrftfl  upon  the 
of  the  reJeaeeee  under  the  old  instm. 
may  be  a  deed  or  will  that  pueed  no 
t  whatsoeTcr.  There  is  no  diflcnltjr  in 
^  that  ia  fiwt  thooiaads  of  aeearities  in 
antrj  harrrfkir  feandation  in  nolhing 
i  execatieii  of  sneh  a  power* 


PROBLEM  V. 

Vol*  d* 

ViVBi  Facias. 

il  is  this  Writ  ?    When,  Where,  and 

'  it  Executed? 

it  <^>rt  or  Property  may  be  taken^  and 

iifr posed  of? 

niB    HDITOa  OF  THJI   UUIAL   GOtDB* 

ITER  TO  PROBLEM  &  VOL.  III. 

ARE  TBI    PRINCIPAL   MoDM   OV   Db- 
NT  DBBITBD  FBOM  LoCAL  CuSTOIfS  ? 

modes  of  local  descent  aie  two,  being 
irh  English  and  Gavelkind,  the  inci- 
tttached  to  each  it  will  be  desirable  to 
f'parately, 

Borongfa  English  is  a  custom  relating 
descent  of  lands  in  some  ancient  bo- 
'y  and  copyhold  manors  that  estates 
esceod  to  the  yOnngesC  son,  or  if  the 
has  no  issue,  to  the  younger  brother; 
>tom  18  prevalent  in  Edmonton  among 
places.  The  following  reason  is  as- 
for  the  custom — thatthe  youngest  son, 
LHon  of  bis  tender  age,  is  not  so  able  to 
limself  as  the  elder ;  the  right  of  con- 
i^e  with  his  tenant's  wife  on  the  wed- 
)igbt  never  existed  in  the  Lord  of  the 
r,  although  the  belief  long  prevailed 
;.bout  England  and  Scotland,  and  was 
>mI  as  the  reason  for  the  custom.  This 
D  goes  with  the  land,  and  guides  the 


descent  to  the  youngest  son,  although  there 
be  a  decree  to  the  contrary.  (2  Sev.  138.)  If 
a  man  seised  in  foe  of  lands  in  Borough 
English  make  a  feoffment  to  the  use  of  him- 
self and  the  heirs  male  of  his  body  accord- 
ing to  the  course  of  the  Common  Law,  and 
aflerwards  die  seised,  having  ii^sue  two  sons, 
the  younger  son  shall  have  the  lands  by 
virtue  of  the  custom,  notwithstanding  the 
feoffment.  (Dyer,  170.)    If  a  copyhold  in 
Borough  English  be  surrendered  to  the  use 
of  a  person  and  his  heirs,  the  right  will  de- 
scend to  the  youngest  son  according  to  the 
custom.   (1  Med.  102.)    And  a  youngest 
son  shall  inherit  an  estate  tail ;  but  an  heir 
at  (Common  Law  may  take  advantage  of  a 
condition  annexed  to  a  Borough  English 
land,  though  the  youngest  son  shall  be  enti- 
tled to  all  actuals  in  right  of  the  land,  Sec. ; 
and  the  eldest  son  shall  have  tithes  arising 
out  of  land  Borough  English,  for  tithes  of 
common  right  are  not  inheritances  descend- 
ible to  an  heir,  but  come  in  succession  from 
one  clergyman  to  another.    Borough  Eng- 
lish land  being  descendible  to  the  youngest 
son,  if  a  younger  son  die  without  issue  male, 
leaving  a  daughter,  such  daughter  shall  in- 
herit jure  r&presentationia.    (1  Salt.  243.) 
By  the  custom  of  Borough  English,  the 
widow  shall  have  the  whole  of  her  husband's 
lands  in  dower,  which  is  called  her  Free 
Bench,  and  is  given  to  her  the  better  to  pro- 
vide for  the  youngef  children,  with  the  care 
of  whom  she  is  entrusted.  (I  Co.  Litt.  33, 
111.)    Borough  English  is  one  of  tho^e  cus- 
toms of  which  the  law  takes  particular  no- 
tice ;  there  is  no  occasion  to  prove  that  such 
custom  actually  exists,  but  only  that   the 
lands  in  question  are  subject  thereto;  but 
the  extension  of  the  custom  to  the  collateral 
line  must  be  specially  pleaded.  (Robinson, 
Gfavelk.  38,  43,  03.)     And    as    Borough 
English  may  be  extended  by  special  custom, 
so  may  it  be  restrained,  therefore  the  cus- 
tomary descent   may   be   confined   to    fee 
simple.  (1  Inst.  110.  6  in  n.) 


«e 


Answer  to  Problem  3,  VoL  III. 


Sad.  Gavelkind  ia  a  cuBtom  annexed  to 
lands  in  Kent,  whereby  the  lands  of  the 
father  are    equally    divided  at   his    death 
among  all  his  sons,  or  the  lands  of  the  bro- 
ther among  all  the  brethren,  if  he  has  no 
issue  of  his  own— -and  is  relied  on  by  Black- 
stone  as  a  pregnant  proof  that  tenure  in  free 
socage  was  a  remnant  of  Saxon  liberty.     It 
18  uniTersally  known    what  struggles  the 
Kentish  men  made  to  preserve  their  ancient 
liberties,  and  the  success  with  which  their 
struggles  were  attended.  And  as  it  isprinci 
pally  here  that  the  custom  of  Gavelkind 
prevails,  we  may  fairly  conclude  that  this 
was  a  part  of  those  liberties,  agreeable  to 
Mr.  Selden's   opinion,  that  Gavelkind,  be- 
fore tlie  Roman  Conquest,  was  the  general 
custom  of  the  realm.    The  distinguishing 
properties  of  this  tenure  are  various*    Some 
of  the  principal  are,  that  the  tenant  is  of 
aofficient  age  to  alien  his  estate  by  Feoff- 
ment at  the  age  of  fifWen  ;  that  the  estate 
'  does  not  escheat  in  case  of  attainder  and  exe- 
cution for  felony ;  that  in  most  places  the 
tenant  had  power  of  devising  lands  by  will, 
'  before  the  statute  for  that  purpose  was  made, 
the  descent  of  the  lands,  as  above  stated, 
which  was,  indeed,  anciently  the  most  usual 
-  course  of  descent  all  over  England,  (Glanvil 
67.  c.  3.)  though  in  particular  eases  parti- 
cular customs  prevailed.    The  daughter  of 
a  tenant  in  Gavelkind  shall  inherit  jure  re- 
presentatianiff  although  not  within  the  words 
,  of  the  custom,  dividing  the  lands  among  the 
.'heirs  male.     A  wife  shall  be  endowed  of 
Gavelkind,  of  a  moiety  of  the  land  whereof 
I  her  husband  dies  seised,  during  her  widow- 
•  hood.    (Co.  Lit.  3.)    The  husband  shall  be 
tenant  by  the  cnrtesy  of  half  the  Gavelkind 
lands  of  the  widow    during   the  time  he 
'Oontinues  unmarried,   witliout   having  any 
issue  by  his  wife ;  bat  if  he  marry,  he  shall 
forfeit  his  tenancy  by  the  curtesy.     If  the 
husband  have  issue  by  the  wife,  and  she  die, 
he  shall  be  tenant   by  the  curtesy  of  the 


whole  land,  and  though  he  marry,  shall  not 
forfeit  his  tenancy. 

Gavelkind  lands  are,  and  always  were 
forfeitable  for  treason,  although  the  belief, 
^*  The  father  to  the  bough,  the  son  to  the 
plough  extensively  prevailed."  Rents  granted 
out  of  Gavelkind  land  descend  in  the  same 
way  as  the  land.  Lay  Rectories  are  descendi- 
ble, according  to  the  custom  of  Gavelkind ; 
but  the   tithes,  according  to  the  Common 
Law.     Parceners  at  Common  Law  and  co- 
heirs in   Gavelkind  have  the  same  rights. 
All  lands  in  Kent  shall  be  taken   to  be  in 
Gavelkind,  unless  disga:velled  by  particular 
statutes.    If  lands  are  alleged  to  be  in  Kent, 
they  shall  be  in  Gavelkind,  if  the  Gontrary 
doth  not  appear.     It  haa  been  held  that  the 
superior  Courts  may  take  notice  generally 
of  Gavelkind  without  pleading,  though  not 
of  the  special  custom  of  devising  it,  which 
ought  to  be  pleaded  specially.     Tenure  in 
Gavelkind  abolished  in  Ireland  by  17  and 
18  G.  3.  c.  49.     Its  abolition  in  England  is 
recommended  by  the  real  Property  Com^ 
missioners. 

Nov.  21, 1889.  H.  T.  D. 


Onr  industrious  correspondent  has  no^ 
taken  a  sufficiently  comprehensive  view  ol 
this  question.  There  is  anotbbr  princiitai 
mode  of  descent  derived  from  local  customd 
v\z.  by  Copy  of  Ccmrt  JRolt^  estates  hel<| 
under  which  are  in  general  discendible,  ao 
cording  to  the  Canons  of  the  Common  LaiJ 
— As  for  a  single  instance.  In  some  tn^ 
nors,  the  widow  succeeds  as  heir  to  ho 
hufsband  to  the  exclusion  of  the  issue,  or  { 
no  widow,  the  younger  brother  succeeds,  ani 
if  no  brother,  the  youngest  sister,  and  ! 
neither  brother  nor  sister,  the  youngest  ne 
of  kin  of  the  whole  and  worthiest  blood. — S^ 
Locke  V.  Southwbod,  3  Myliie  and  Craij 
420.--Locke  v.  Colman,  Id.  430.  We  shtj 
be  glad  to  see  that  our  eorrespondent 
second  time  takes  up  the  problem,  and  con 
pletely  resolves  it. — Ed. 


Ijzw  Reports. 


lato  ttryorrfr* 


ROLLS  COURT— iVw.  14. 

ELsoN  9.  Bridges  and  Woodhsad. 

oRD  and  Tbwajit — Mines — Parol 
KEMENT^/ar  a  Lease — Where  a  Lessor 
>  omn  act  jmt  il  out  of  his  power  to 
irm  his  contract^  the  subject  mutter  of 
\mtraci  being  destroy wi  pending  the 
the  Courts  on  a  bill  filed  by  the  in- 
d  Leasee  for  spetifie  peifformanee^  and 
erence  to  the  Master  to  ascertain  the 
nt  of  damagey  ordered  an  action  to 
oughts  the  defendant  in  Equity  nutking 
Imissionsjrequisitetokring  the  question 
magei  brfore  a  Court  of  CommonLaw. 

lefencUnl  Bridm,  thfi  o«n«r  of  cerUin 


<» 


to 


I  The  defendttit  Bridges  by  bis  answer 
!^nt  to  tbe  pkinliff  a  demise  of  an  adioimng 
stone  qtiarry  •  in  liea  of  the  one  worked  by  Wood- 
head,  and  went  into  evidence  to  prove  that  the 
stone  was  as  abundant  and  of  as  good  auality. 

Pemberton  and  Elmslep  for  tbe  plaintiff.— 
This  is  a  parol  agreement  affecting  land  on  which 
no  action  at  law  can  lie  (Sut.  of  Frauds,  sec.  4\ 
and  this  Court  alone  can  carry  it  into  effect. 
The  plaintiff  is  now  deprived  of  the  benefit  of  bis 
contract  by  the  conduct  of  the  defendants,  which 
he  had  no  power  of  preventing.  The  Court 
having  been  induced  to  allow  him  to  be  turned 
out  of  possession  upon  the  allegation  of  an  an- 
swer which  was  in  fiu*  untrue.  The  lease  when 
gfwited  will  bear  date  and  take  effect  as  of  tbe 
time  when  it  shall  be  executed.  If  the  plaintiff 
should  proceed  at  law,  he  can  recover  no  ade- 

r,  ^   quale  damaifcs,  because   the  substance  of  the 

,    '    ir  -     t^T  •  ^^Si-^T"""*"     'hing  contn^  for  wm  gone  before  hU  title  at 
.  plaintdT  in   P^^\^~7jS33*  to  grsnt  ^^  K^^^^  commence, 

mise  of  part  of  the  lend  and  quarries,       j^ichardi  and  L.  Wigram  c«m<ra.— The  agree- 
lich  agreement  the  plaintiff  took  pos-  .^  .^  ^  originally  a  parol  agreemeot. 

Bndgc*  afterwards  refused  to  perform  |  ^^^       ^^^  ^^^  ^^^^  ,^  pj^^iJ  entitled 
■act,  and  brought  an  action  of  ejectment .  ^  ^  J       ^    performance,  it  became  perfected 

Nelson,  who  filed  his  ongmal  bill  m  ^^^  ^^^.^^  Into  a  written  agreement.     Why, 

r  a  specific  performance,  and  for  sn  in-  ^y^^^^       ,,,^„,d  not  tbe  plaintiff  proceed  al  law 
to  restrain  the  ejectment.    The  injunc-  ^^     ^he  decree  wUl  refer  back  t»  tbe 

refused  upon  the  merits  disclosed  by  the  ^^  ^^  ^^^  contract,  and  make  the  agreement  a 

f  Bridges.     The  Droceedings  in  eject-  ^^^^^  agreement  in  1834,  before  the  defendant 

re  then  prosecuted  s«d  tbe  *ction  was  y^^^^^  ^^  ^^],en  any  stone.     The  plaintiff 
^!r»"^  Assii«i.  1835,  and  verdict  for  ^^^       well  proceed  at  law  and  lecom 

tiff  Bridges.     The  cause  in  Equity  waa  ^^^      .^        «;^  ^  ^y^  y,|  j,  ^  ^),^  ,„ 

to  a  bearing  m  1 837,  and  the  material  ^^^^  ^j  ^^^  ^^  ^„j  ^^^^  ausUined  by  the 

as  of  tbe  answer  bemg  then  displaced  by  j^^^^j^^,      ^  decree  to  that  effect  cannot  be 

ince.  the  Court  decreed  the  plaintitt  m j j__^  ^^^i.  A^m^m^t^  for  their  Alkmd 

entitled   to  specific  performance  of  the 
It.     Pending  these  proceedings,  the  de- 


made  against  both  defendants,  for  their  alleged 
ofbnees  ai«   separate— that  of   the  defendant 

.«    ^,     J   -       J  •  \  -•       /  .k     BriAwe  not  to  have  performed  his  agreement, 

Woodhcad  entered  mto  powession  of  the  ^^;^^^  Woodhead  to  have  worked  the  quarry, 
[ucrtion  under,  a  license  from  BndgM,||j^   j^    .^  evidence   that    Bridges  has   had  no 


ked  the  stone  quarry  to  a  considerable 

This  fact,  however,  did  not  appear  at 

ing  of  tbe  eauae ;  tbe  ooosequence  was, 

subject-matter  of  the  contract  being  ab- 

to  a  large  extent,  the  plaintiff  Nelson 

:>t  have  tbe  benefit  of  tbe  decree  pro- 

in  his  favour,  and  filed  his  supplemental 

ting  these  faoU,  and   praying    that  it: 

e  referred  to  tbe  Master  to  take  an  ac- 

nd  to  ascertain  what  loss  and  damage 

tiff  had  been  put  to  by  the  conduct  of 


profit  of  any  kmd  fwm  such  wockiag,  and  Wood 
head  was  a  mere  trespasser.  How,  then,  can  an 
account  of  profito  be  taken  against  one  defendant 
who  has  bad  none,  and  against  another  who  Ut  a 
mere  trespasser?  Besides,  tbe  plaintiff  eanoot 
be  heard  to  come  into  Equity  for  relief  when  be 
stood  by  during  the  whole  time  that  tbe  de- 
fendant Woodhead  was  working  the  quarry,  and 
shewed  bis    acquiescence  by  actually  giwotaftg 

,.,    ^,  .    u    .u    I    *    r  him  a  right  of  way.     Tbe  proper  remedy  for  tbe 

it.fF  had  been  put  to  by  the  conduct  of     ,.i„jjff%o,,id  be  to  get  his  license  drawn  up 
ndants,  and  that  the  defendant  Bndges   |;^^^^  ^^^  ^^^^  ^^j^  ^he  hearu.g  of  the 

ay  the  amount  thereof  to  the  plaintitt.  -  ....  .    j  ._j   ^^ , 

:ts  above  stated  appeared  by  the  answers 
evidence.     It  appeared  also  by  the  evi- 
bat  while  Woodbead   was  working  tbe 


le  plaintiff  was  well  aware  of  tbe  circum- 
aud  granted  him,  Ijt  a  considi^ration,  a 
way  over  bis  land  to  enable  him  to  work, 
ppeared  further,  that  Bridges  bad  disoou- 
VVoodhead  from  working   tbe  quarries. 


cause ;  such  license  should  be  ante-dated,  and 
contain  covenants  for  qmet  enjoyment,  a«id  otbpr 
usual  covenants,  and  then  be  might  bring  l\is 
action.  That  was  the  course  which  the  Lord 
Chancellor  intimated  his  opinion  was  the  proper 
course  in  a  ease  of  a  sirtiilar  nature,  (a) 

(a)  The  cane  referred  to  by  the  learned  counael  is 
Hunday  v.  JolUffe,  not  yet  reported. 


90  JUvntteparU. 

Pemberfon,  in  itply.-— It  is  not  ii&e  doctrbehing  judgment,  his  JLordahip  avoided  giving 

of  EquUy  tbata  party  is  to  have  iDWinpIetc  re- Lny  direct  opinion  upon  the  jurisdicUon  of 
lief  in  a  matter  once  within  the  jurisdiction.  AicD  ,     -n,     _^     ,',        ,   .  •     .  /.       j  i. 

parties  to  come  here  to  get  equiuble  relief  upon  I  *®  ^^'^'^  although  it  nay  be  inferred  from 


a  portion  of  a  case,  and  then  be  sent  to  law  for 
damages?  Here^  beaides,  damages  cannot  be 
had  at  law,  because  there  is  no  legal  interest  an- 
tecedent to  the  damage.  Suppose  the  coujtract 
had  been  for  the  sale  of  a  quarry,  for  which  a 
rent  was  paid;  the  decree  woold  be  that  de- 
fendant should  account  for  rents.  And  does  not 
here  the  value  of  the  stone  stand  in  the  place  of 
a  rent  ?  How  is  an  action  to  be  brought  ?  The 
grant  will  bear  date  at  the  time  of  execntioa,  and 
will  be  a  grant  of  the  right  to  work  a  ^uairy  of 
which  the  greater  portion  is  gone.  As  to  the 
plaintiff's  acquiescence,  he  was  turned  out  of  pos- 
session upon  an  anawer  which  was  untrue.  He 
could  not  come  to  this  Court,  and  had  no  power 
whatever  to  pievcnt  the  defendant  Woodheaa  from 
working.  His  grant  of  a  right  of  way  is  no 
evidence  of  acquiescence,  for  he  had  no  title  to 
interfere  with  the  defendant's  working ;  his  ac- 
quiescence was,  therefore,  compulsory. 

The  Master  of  the  Rolls,  after  stating  the 
principal  facts,  said,  there  was  no  doubt  but  that 
the  plaintiff  was  entitled  to  compensation^  and 
the  question  was  how  compensation  was  to  be 
made  to  him  for  the  loss  of  the  possible  benefit 
he  might  have  derived  from  working  the  stone  of 
the  quarries.  It  was  said  at  the  bar  that  he 
might  have  a  remedy  at  law,  by  having  his  legal 
grant  ante-dated,  and  then  proceeding  upon  the 
covenants.  But  it  was  not  necessary  for  the 
Court  to  proceed  in  that  circuitous  way,  when 
he  matter  was  once  dimwn  within  its  juriadiction. 
t  was  clear  that  the  plaintiff  was  entitled  to  ve- 
lief;  but  how,  was  matter  of  serious  consideration. 
An  account  of  profits  would  not  do,  fer  the  de> 
fendant  Woodhead  being  discouraged  by  the 
defendant  Bridges  from  working  actively,  had 
only  taken  what  it  was  convenient  to  him  to 
tske  for  his  own  use.  It  did  not  appear  whether 
he  bad  taken  any  for  sale,  and  it  was  evident,  at 
wpf  mte,  that  he  had  not  woiked  the  quarries  in 
the  manner  in  which  the  plaintiff  would,  in  all 
probaWKty,  have  worked  them  in  his  trade ;  the 
TsKef  certainly  sounded  in  damages;  for  the 
plaintiff  sought  to  recover  something  which  was 
not  profit,  but  an  equivalent  for  the  loss  of  some- 
thing which  might  have  been  gained.  The 
proper  course  his  Lordship  thought  would  be  for 
an  action  to  be  brought  for  damages^  the  de- 
fendants roakiuff  such  admissions  of  the  title  of 
the  plaintiff  and  otherwise,  as  should  be  requisite 
to  enable  him  to  have  the  actual  damage  sus- 
tdned  by  him  deteitnined  in  a  court  of  law.  The 
case  stood  orer  for  the  parties  to  agree  upon  the 
lenns  of  the  order,  (a) 

' )  It  will  be  perceived  that  in  the  forego- 


some  of  his  expressions  that  he  admitted  it. 
The  point  seems  to  be  very  unsettled.    In 
Denton  v.  Stewart  (17  Yes.  n.77)  the  Court 
assumed  the  jurisdiction.    The  case  was— 
parol  agreement  to  assign  a  lease^  partly 
carried  into  execution.    AAer  the.  agreement 
the  defendant  assigned  to  another  for  va- 
luable consideration  without  notice,  and  the 
Court  referr£d  it  to  the  Master  to  inquire 
what  damage  had   been  sustained  by  the 
plaintiff,  and  decreed  the  defendant  to  pay 
such  damage  as  should  be  ascertained.    On 
the  authority  of  this  case.  Sir  W.  Gbant 
decided  (Greeoaway  v.  Adams,  12  Ves.  8d5), 
where  the  purchaser  objected  to  the  title, 
and  when  the  objection  was  takea^  the  de- 
fendant Adams  insisted  on  her  title  beiag 
good,  and  gave  notice  to  the  plaintiff  that  if 
he  would  not  take  the  title  she  should  sell  to 
another,  which  she  did.    The  bill  prayed  a 
specific  performance,  and  if  the  defendant 
could  not  make  a  good  title^  then  in  tLv 
alternative   for  an  issue   to  try  what  loss 
the  plaintiff  had  so  sustained  or  a  refaraice 
to  the  Master.    The  Master  of  the  Rolls 
intimating  his  doubts  of  the  jurisdiction  v^ere 
it  not  for  authority,  referred  it  to  the  Master, 
expressly  on  the  authbrity  of   Denton  v. 
Stewart    The  point  came  afterwards  before 
the  same  learned  judge  in  a  case  a  little  dif- 
ferent, Gwillim  V.  Stone,  14  Ves.  126.     In 
this  case  the  bill  prayed  that  the  contract 
might  be  delivered  up,  on  the  ground  of  de- 
fective title  and  for  compensation  fi[>r  the  loss 
sustained  by  the  plaintiff  by  the  non-per- 
formance of  the  contract    The  Court  took 
the  distinction,  that  in  the  former  cases  the 
bill  was  for  specific  performance,  and  in  the 
case  before  it,  alleged  from  the  first  that  the 
title  was  bad,  and  said  it  was  more  proper 
for  an  action,  the  equitable  relief  being  ob- 
tained by  delivery   np  of  the  instmment. 
And  in  Todd  v.  Gee,  17  Yes.  273.     Lord 
Eldon  intimated  a  strong  opinion  against 


)yyc\nTte  of  Benton  v.  Stewart  being 

as  a  general  nile.    His  Lordsliip  said, 

ving  His  final  judgment  in  the  case, 

opinion  Upon  the  question  which  de« 

on  the  three  cases  cited,  Denton  r. 

rt,  Oreenawaj  r.  Adams^  and  Gwillim 

ne,  is  confirmed  bj  reflection,  that  ex- 

a  very  special  cases  it  is  not  the  course 

ceedlng  m  Equity  to  file  a  bill  for  spe- 

erformanoe  of  an  agreement,  praying  in 

tematire,  if  It  cannot  be  performed,  an 


71 


desiring  him  to  take  charge  of  the  vessel  for  the 
owner ;  and  he  aho  wrote  to  the  defendsnt,  in- 
forming htm  that  he  had  handed  over  to  him  the 
cabin  fumttnre,  &c.,  towards  the  discharge  of  a 
debt  which  he  owed  him.  The  defendant  there- 
upon wrote  to  Captain  Fremlin  to  keep  posses- 
sion of  the  property  in  question  for  him.  The 
ship  arrived  here  on  the  5th  of  December,  and 
the  defendant  took  possession  of  the  goods; 
bnt  two  days  previously  to  that  Captain  Driver 
committed  an  act  of  bankruptcy,  and  a  fiat  issued 
against  him  on  the  6th.  Under  these  circum- 
stances the  assignees  claimed  the  goods,  they 
not  having  come  into  the  defendant's  possession 
til  after  the  act  of  bankruptcy  had  oeen  com- 


.r  an  inqatiy  Wore  the  Master  with  ai  "'}»•'«»«'"'*  •«  «  '«nk™pt«7  «>»«>  bwn  com- 

^      "'  I'mitted.      The  defendant,  on   the    other  hand, 

0  damages.    The  plaintiff  must  take  h  insisted  that  while  the  goods  were  in  Captain 

;medy  if  be  chooees  it  at  law;  gene-!lFrcmlin*s  possession  he  held  them  as  agent  for 

T  do  not  My  Unir>irsatty,  he  cannot  I^^^  defendant,  and  that,  therefore,  through  him, 

I  the  defendant  had  possession  of  them  before  the 
'  act  of  bankruptcy. 

I     The  Cot'RT  held  that  the  defendant  had,  by 

\  Captain  Fremlin  as  his  agent,  obtained  posses- 

.  sion  of  the  goods  before  the  bankruptcy,  and 

therefore  had  a  right  to  keep  them ;  consequently 

the  defendant  was  entitled  to  judgment. 


t  in  Equity." 

a  late  case  again,  Blore  tr.  Sutton, 
.  237,  Sit  W.  GaAKf  treated  the  juris- 
1  as  doubtful,  and  put  the  decision  in 
n  r.  Stewart  on  the  ground  of  the 
of  the  party  in  voluntarily  disabling 
f  from  performing  his  contract ;  and 
ill  V.  Bedcett,  2  Rom.  fc  My.  is  to  the 
'ffect.  On  the  whole,  the  authorities, 
tliry  seem  to  support  the  jurisdiction, 
'  shew  that  the  Court  will  exercise  it 
iKJer  Yery  special  circumstances. 


ai  OP  COMMON  PLEAS.— iVar.  16. 


«  

LR  AND  ANOTHBR  AlSIONSU  Of  DbIVBR 
ff.  OLDflBL0. 

Spbcial  Casb. 

u'PTCY — ^Trovbb — Am  to  the  right  of 
'oiisignee  of  Goods  before  the  Bank" 
fry  of  the  Consignor  where  the  Goods 
ir  into  poses  sion  ftfter  the  Bankruptcy, 

\  was  an  action  of   trover  brought  by  the 

^s,  as   aseignees   of  a   bankrupt  named 

,  to  recover  from  the  defendant  the  value 

lantity  of  ship's-cabin  furniture  which  had 

td  to  the  bankrupt.     The  defendant,  Mr. 

id,  was  owner  of  a  vessel  called  the  Bol- 

radiog  to  the  East  Indies,  and  had  en- 

the  bankrupt  as  her  captain,  upon  the 

terms.      Upon  the  vessel  putting  in  to 

t  Bay,  Captain  Driver,  who  was  in  em- 

^d  arcanstances,  went  ashore,  leaving 

:si  mate,  Mr.  Fremlin,  in  command  of  the 

He  afterwards  wrote  to   Mr.  Fremlin, 


COURT  OP  EXCHEQUER.— Mw.  15. 

Harrison  o.  WAR?fBroRD. 

Joint  Stock  Companies — Liability  of  Di- 
rectors appointed  by  the  Act  of  Parlia- 
ment^ 7wt withstanding  they  may  have  sold 
their  shcires — Plbadimo. 

This  wss  an  action  for  arrears  of  salary 
claimed  by  the  plaintiff  against  the  defendant,  as 
a  director  of  the  West  Cork  Mining  Company. 

The  plaintiff,  it  appeared,  was  m  1 834  ap- 
pointed superintendent  of  the  company*s  works 
in  Ireland. 

The  defendant  pleaded  that  he  was  not  a 
director  of  the  company  at  the  time  the  action 
was  brought,  he  having  transferred  his  shares  in 
the  company,  and  thereby,  as  he  alleged,  dis« 
qualified  himself  from  being  a  director. 

Mr.  Baron  Alobrson  said,  the  defendant's 
plea  was  a  bad  plea,  as  the  defendant  was  ap- 
pointed a  director  by  the  Act  of  Parliament,  and 
would  continue  to  be  a  director  until  1 840,  not- 
withstanding he  might  have  transferred  bb 
shares. 

Verdict  for  the  plaintiff. 

BAIL  COURT.— iV<».  6. 


POWLBT  «.  THB  ImPBRUL  BaNK  OF   EnOLARD 

Manchester* 

Joint  Stock   CompanieM^^IAability  of  any 
individual  partner  to  have  Executionupon 
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Lafo  ReporU. 


a  Judgment  anfarded  against  the  Oam^^ 
pany,  executed  against  Mm^  upon  a  ntgges' 
tion  previously  entered  upon  the  KoU 
under  7  Oeo,  4,  cap.  46. — First  Applica- 
tion. 

Mr.  Wightman  applied  for  liberty  to  enter 
upon  the  roll  a  suggestion  that  certain  persons 
were  partners  in  the  bank  in  question,  under  the 
Joint-stock  Companies  Act,  7th  George  IV., 
cap.  46.  The  learned  counsel  stated  that, 
according  to  the  act  in  question,  the  action  was 
to  be  brought  against  the  public  registered 
officers  of  the  companies,  and  the  judgment 
obtained  in  any  such  action  was  to  be  a  judg- 
ment against  the  company,  Execution  may, 
however,  according  to  another  part  of  the 
statute,  be  issued  against  any  individual  part- 
ner in  the  company.  There  was  no  precedent 
for  any  suggestion  of  the  present  nature,  as  it 
had  not  until  now  been  found  necessary  to  pro- 
ceed individually  against  the  separate  partners  of 
such  companies. 

Mr.  Justice  Littlbdale  granted  the  applica- 
tion, but  directed  the  learned  counsel  to  take  a 
day  to  consider  the  exact  shape  in  which  the  bill 
ought  to  be  drawn  up,  as  the  present  was  the 
first  proceeding  of  the  kind. 

Nov.  19. 

Ex  PARTE  TWYNAM. 

Artiolbo  Clsrks'  Examination — Whether 
an  Articled  Clerk  can^  under  particular 
circumstances,  be  examined  for  Practice  as 
an  Attorney  before  the  expiration  of  his 
Articles* 

Mr.  V.  Lee  applied  on  behalf  6f  Mr,  Twy- 
nam,  an  articled  clerk,  for  leave  that  ho  might 
attend  the  examination,  and  be  examined  before 
the  ex]}iration  of  his  articles.  Mr.  Twynam 
wis  de.<$irous  of  proceeding  to  New  Brunswick 
to  practise.  His  articles  would  not  expire 
before  the  llth  of  April,  1840,  which  was  a 
few  days  before  the  commencement  of  Easter 
Term.  If  he  was  compelled  to  wait  until 
I'a  tcr  Term  before  he  was  examined,  he  could 
not  be  admitted  until  TVinity  Term,  and  this 
would  he  after  the  usual  vessels  for  New  Bruns- 
vTicV  shaU  have  sailed,  and  he  would  not  then 
arrive  before  the  winter  had  set  in.  By  being 
allowed  to  undergo  his  examination  now,  he 
would  be  enabled  to  be  admitted  in  Easter 
Term. 

Justice  LtTTLEDAtB.—He  may,  T  think, 
b^  examined  under  i\\t  partict^Iar  circumstances, 
forthwith. — Application  granted,  (o)^ 


INSOLVENT  BBBTORS*  COURt.— iVor.  16. 


Cask  OP  William  Schultz. 

Attornies — Whether  an  Attorney  can  op* 
pose  an  Insolvents  discharge  for  a  BiU  of 
Costs,  not  delivered  before  the  hearing. 

Mr.  Nicholls  appeared  to  oppose  for  Mr. 
C.  Boydell,  an  attorney  of  the  Court,  and  Ibe 
only  creditor  in  the  schedule.  He  said  th«t  bis 
client  had  been  the  attorney  of  the  msolvent  ia 
August,  1838,  when  the  insolvent  bad  taken  the 
benefit  of  the  act.  Mr.  Boydell  bad  sued  bim 
for  his  bill  of  costs,  but  did  not  appear  to  have 
delivered  his  bill  of  costs  before  the  keaimg,  as 
directed  by  the  rale  of  the  Court. 

Mr.  Woodroffe  for  the  insolvent,  contended 
that,  by  the  rule,  Mr.  Boydell  was  prevented 
from  opposing  until  a  bill  of  costs  waa  delivered. 

Mr.  Nicholls  asked  the  Court  whether  the 
creditor  being  a  judgment  creditor  did  not  alter 
the  case? 

The  learned  Commissioner  Bowbn  said  it  did 
not.  The  Court  were  resolved  to  enforce  the 
rule.     Mr.  Boydell  had  no  locus  standi. 

The  insolvent  was  discharged. 


(//)  Bjit  tee  E^jparte  Bar1^er»  B,  C.  Trin»  T..1B39 
t'v  CoLKMiDGft  $.f  ArcTibofits  Prae*  by  Chltty,  24 J 


Nov.  23. 

Casb  of  James  Bartlett. 

FuTURB  Phopbrty  of  Insolvent —  Whether  a 

Verdict  for  debt  or  damages  when  reco* 

vered  shall  be  considered  as  subsequently 

acquired  property ^  and  as  such  belong  to 

the  Assignee. 

Mr.  Cooke  applied  on  the  part  of  the  assignee, 
for  a  rale  ealhng  on  certain  persons  to  hold  a 
sum  of  money,  and  on  the  insolvent  to  show 
cause  why  it  should  not  be  paid  to  the  creditors. 
He  stated  that  Bartlett  was  discharged  under  the 
act  in  February^  1S34;  he  had  recovered  a 
verdict  for  49/.,  which  had  not  been  paid ;  and  the 
present  appUcation  was  to  obtain  that  sum  for 
the  assignee  as  future  acquired  propertji  under 
the  particular  section  of  the  act. 

Mr.  Commissioner  BoWbn  thought  it  was  a 
somewhat  unusual  applicntion  to  treat  a  debt  or 
damages  rec6vered  as  etibsequMtly  Required 
property.  ' 

Mr^  Cooke  said^  by  no  means^  Sevteral  cases 
of  the  kind  had  been  heard,  and  gramted. 

Ml*;  Gommi^Oner  Bow8»-<^Snppoee  Bart- 
lett takes  iiO'iloHe^  of  our  reke^  and  issues  an 
exe<^otiotl'dgaiAst' the'  pefsefn  agaimt  w^ictn  the 
verdil^rlites'beeii^tiiined?  '  | 

Mr<  Cobke^TYiea  the  form  most  be  altered. 
We  t^otild  igt>»  agtiiAst  the  sheriff.  Tho  act  pro- 
viAsH  {for  iuelf  a  «*de,  and  the  Comt  haa  moiv 
pbwei^'ihlsUdi^iilters  than  a  superior  cOufl. 

Rule  granted.      '^ 


New  PoHag€  Adi-^Order. 


n 


NEW  vorma  act; 


Order— Nov.  2K  1839. 
AL  PodT-OFFrcfc. — ^In  oomplianoe  with 

of  the  Lotds  of  the  Treasury,  the 
altermtioM  in  the  rales  of  postage  will 
■nd  after  the  5lh  of  December 


00 


As  the  nlclo and firoB  North  Ameticamiteaffy 
is  a  unifonn  rate  of  one  shilling  for  a  single  letteri 
the  rate  of  postage  on  letters  conTsyetl  by  packet 
between  the  United  Kingdom  aod  all  the  British 
Colonies  (with  the  exception  of  letters  to  the 
East  Indies,  which  are  to  be  chareed  when  they 
are  sent  or  received  via  Falmouth  2s.  6d.  as  at 
I  present),  will  be  a  unifonn  single  rate  of  one 
(shilling,  advancing  on  all  letters  esceedinff  half 
i  an  ounce,  according  to  the  scale  of  weight  already 
laid  down. 

No  penny  postage  will  hereafter  be  charged 
upon  letters  passing  through  the  General  Poet, 
except  on  those  which  are  franked;  franks* 
however,  will  still  he  liable  to  the  local  rates  of  a 
penpy  or  twopence,  as  at  present,  when  passing 
through  peuny  posts  in  the  country,  or  the  local 
posts  of  London  and  Dublin. 

The  additional  rates  heretofore  chargeable  on 
letters  conveyed  by  the  route  of  the  Menai  and 
Conway  bridges,  that  of  Milford  and  Waterford, 
and  the  additional  halfpenny  on  letters  conveyed 
by  maib  in  Scotland,  will  be  abolished. 

Mo  letter  which  is  not  franked,  or  which  shall 
not  be  either  despatched  by  or  addressed  to  a 
public  department  on  the  public  service,  shall  be 
forwardea  when   above  the  weight  of   sixteen 


stem  of  ehargkiff  leMan  by  cudoanNBs 

d :  all  letteni  tbanfore,  whedisr  Ge- 

I,  Foreign,  or  Colonial*  vrith  Ac  tZ'* 

'  local  Feiuy*post  kMers,  aod  of  the 

rs  passing  (brongh  tho'Ddblia  andi 

x:sl  posts,  will  ba  cbaigad  by  weight, 

to  the  foUowing  seals  k— 

iTs  not  exceeding  half  an  omee,  diers 

en  one  rate  of  postsge* 

>rs  above  half  ad  ounce*  and  not  est* 

e  ounce,  two  rates  of  postage. 

Ts  above  one  ouncci  and  not  exceeding 

»,  four  rates  of  postage. 

ers  above  two  ounces,  and  not  exceed- 

)unce8,  six  rates  of  postage. 

.TS  above  three  onaces,  and  sot  exceed- 1 

iinces,  eight  rates  of  posisge. 

on  in  proportion. 

bters  should  bear  in  mind,  however, 

the  first  ounce  in  the  annexed  scale,  \  ounces,  with  the  exception  of  those  from  foreign 

lion  is  made  between  the  ounce  and  a  '  countries  or  the  colonies  sddressed  to  the  United 

t  an  ounce.     A  letter,  for  instance, '  Kingdom,  whether  they  shall  arrive  by  packet  or 

ns  the  ounce  weighty  is  liable  to  four  |  by  private  ship,  and  deeds  and  parliamentary 

kstage ;  and  a  letter  weighing  a  fraaton   prooeadtnas  when  addressed  lo  the  Colonies  to 

ounces  is  liable  to  six  rates  of  postage,  ■'  be  ferwaided  by  packet    The  letters  will  be  da- 
Tbis  regulation,  however*  will  not  i,  liverad  according  to  their  address,  but  at  the  rates 
mode  of   charging  French  rates  on   of  postace  to  which  thev  will  be  liable  by  the 

~  I  scsJe  betore  given.     With  respect  to  deeds  aod 

i  parliamentary  proceedings*  they  will  be  treated 

i  according  to  the  existing  regulations,  and  will  be 

j  charged  with  the  rates  they  are  at  present  liable 

i  to,  except  where  those  rates  are  higher  than  thay 

I  would  be  under  the  new  system.     Parliamentary 

petitions  above  sixteen  ounces  within  the  United 

^  kingdom  will  be  treated  in  a  similar  manner. 

j  Letters  evidently  intended  to  be  franked,  but  which 

.  have  become  liable  to  postsge  by  wrong  date,  &c. 

,  must  be  forwarded*  even  u  above  the  weight  of 

sixteen  ounces*  but  at  the  rates  already  laid  dowu. 

All  letters  exceeding  the  weight  of  an  ounce 

(with  the  exception  of  letters  addressed  to  France) 

must  have  the  postage  paid  in  advance.     Should 

i  the  postage  not  be  paid  in  advance,  the  letters 

must  be  cnarj^ed  with  double  the  rates  to  which 

they  would  otherwise  be  liable. 

The  charge  on  letters  transmitted  by  ptivate 
ship  between  the  United  Kingdom  and  places 
beyond  sea  (with  the  exception  of  the  Channel 
I  Islands,  the  Isle  of  Man,  and  places  within  the 
limits  of  the  East  India  Company's  charter)  wiQ 
also  be  taken  by  weight  according  to  the  scale 
before  given.     The  single  rate  of  postage  on  such 


or  from  France*  and  through  France, 
ent  system  of  charging  French  rates  on 
rs  most  continue  in  force — via.  a  single 
te  for  each  quarter  of  an  ounce,  ex- 

ingle  rate  of  inlaad  poatagjs  on  all 
^ost  letters;,  transmitted  lietween  places 
kited  Kingdom*  will  be  the  uniform  rate 
nee,  except  in  those  cases  where  the 
at  present  subject  to  lover  rates  than 
specified,  and  except  in  the  ease  of 
'Iters  transmitted  by  packet,  on  which 
of  inland  postage  at  present  taken  must 
ued,  although  the  charge  must  he  cal- 
1  both  cases  by  weight,  as  before  men- 
Eid  not  by  enclosures. 
land  rate  of  pofitsge  will  he  taken  on 
t^\een  the  Bntivh  West  Indies  and  the 
angdom,  or  on  those  between  Gibraltar, 
le  Ionian  Islands*  and  the  United  King* 
Kis  last  description  of  letters  musw  bow- 
addressed  *'  via  Falmpttthi"  or  tbi^  will 
i  become  saWect  to  the  present  inland 
tbey  will  be  forwarded  thioi^h  France, 
reateid  as  foreign  letters 
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Jlfftcfad  'Cwiw. 


letteM  wiH  be  elgfaCpenee  wfaen  ]MMted  or  de- 
livered mt  the  port  of  departure  or  tnivsi,  "and 
•oeehiUing  wfaen  posted  or  deHtered  at  any  other 
place  within  the  United  Kingdom.  These  rates 
of  eightpencte  and  one  shilHng  will  tpply  also  to 
htten  between'  this  eovntiy  ahd  China. 

The  rates  on  letters  •conveyed  by  private  ship 
between  the  United  Kingdom  and  conn  tries  com- 
prised within  the  limits  of  the  East  India  Com- 
pany *8  charter  will  be  the  present  uniforai  rate  for 
sea  postage  of  twopence  outwards  and  fourpence 
inwards  tor  letters  ndt  ^e^tceedifig  the  weigtrt  of 
three  onnees,  when  ported  in  di^Tered  at  tine 
ports  of  dapartore  or  airival  r^mctively :  beyond 
that  weight  «  oniferm  rate  olbne  vniliing  per 
oance  will  be  tdcen  ta  aea  -postage.  When, 
however,  such  letters  are  posted  or  delivered  at 
any  other  place  thanttie  port  of  Arrival  and  de- 
parture, they  will  be  liable  to  the  chaige  of  inland 


postage^  calculated  aeeorfitig  to  the  new  scale 
weight,  in  addition  to  the  sea  postage  befo 
mentioned* 

Letters  transmitted  by  private  ships  betwe< 
places  'within  thie  United  Kingdom  most  I 
treated  in  the  saime  manner  as  General  Post  lettc 
fbrwanled  'by  the  regnkr  iftails  between  sin 
places,  and  charged  with  the  same  rates  of  posti| 
according  to  the  scale  of  weight  before  liud  dow 
Letters  conveyed  by  private  ships  between  Gre 
Britain  and  the  Cmnnei  Islands  and  the  Isle 
Man  most  b^  treated  in  a  similar  manner. 

AH  Ikleirs  ^that  canndl  be  ibrwarded  owing 
tl^eir  eioeeding  the  prescribed  weight  must  I 
sent  to  the  Dead  Letter  Ofibe  in  accordance  wii 
the  eiiatbgregtttetions. 

^  Bj  command^ 

[  W«  L  Mabbblev,  Secretar 


ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIBS  (ex) 

IN  HILARY  TERM,  1839. 

{Omtinu€dfromp*  6(1.) 

ClerVs  Name  and  Residence.  To  whom  Articled  or  Assigned, 

Green,  Charles,  Runcorn.  Charles  Aikin   Holland,  Northwich  and  Ra 

com. 

Gosset,  Montague,   the  younger,  Geoige  St.,  Richard  Roy,  Lothbury. 

Mansion  House. 

Gin,  James,  Liverpool.  Robert  Frodsham,  Liverpool. 

Ooodlad,  Godfi^y,  Brighton.  William  Sargant,  Sheffield. 

Goode,  Philip  Benjamin,  43,  Howland  Street;  Philip   Goode,    Howland  Street;    assigned 

and  Coric  Street.  John  Pike,  Golden  Square. 

Godden,  John,  6,  St.  Geoige^s  Terrace,  Hyde  Robert  Bicknall,  Bloomsbury  Square ;  assign 

Park  North.  to  George  Waugh,  Great  James  Street. 

Gell,  Alfred,  Lewes.  Francis  Harding  Gell,  Lewes. 

Gibbs,  Thomas  Washbourne,   4,    Manchester  FMerick  Dowding,  Bath. 

Street,  Gray's  Inn  Road  ;  and  Bath. 

Harrison,  George  Frederick,  98,  Upper  Stam*  John  Atkinson,  Leeds. 

totd  Street ;  and  Leeds. 

Hellawell,  John  Beaumont,  Huddersfield.  William  Barker,  Huddersfield. 

Hanbury,  Thomas   James,    Tonbridge    Place,  Thomas  Sewell,  Newport;   assigned  to  RoIm 

t;  and  Lamb*s  Con-  Carr  Foster,  Gray's  Inn.                              I 


New  Road ;  John  Street 
duit  Street. 
Hawksford,  John,  Wolverhampton. 


William  Manby,  Wolverhampton  • 


Hume,  John  Penory,  29,  Alsop  Terrace,  New    Robert  Montague    Hume,    Great  Winches^ 
Road;  and  30»  Regent  Square.  Street;  assigned  to  lEdmund  Maunde,  Grc 

Winchester  St. ;  assigned  to  W.  Willoughl 

Chinston,  Great  Winchester  Street. 
William  Jackman,  York. 
George  Teale,  Lister,  Cleckheaton.  j 

WOliam  Blunt  Fosbrooke,  Loughborough ;  | 

signed  to  Joiteph  Parker,  Loughborough. 
George  Harrison  the  elder,  Bishopwearmoi' 

assigned  to  Joseph  John  Wright,    Suu 

land. 


Holtby,  John,  York. 

Huiid:^»  Geoife,  the  younger,  Cleckheaton. 

Hnobiallt  Alfred,  Loughborougfa. 

Harrison,  George,  Bishop  Wearmouth. 


HaiAsty,  Edtraid  Brydges,  Hempstead. 


John  Swaine  Sculthorpe,  Great  Marlboroi 
Street. 


W  Jff^  •  m.  ^ipwm  Pleas,  the  rest  aie  Queen's  Btteli. 


Ar^bUiCkHu. 


» 


Jcock   Sh^tidy   32j    ThrogSMMlaii  WillUm  Tlio«|wloii»  Lar«rpools  Msi^ed    lo 

ftud  liTeqiool.  John  Burch  Lloyd»  liTerpool ;   aMtgnad  to 

Wiliiam  Henry  Cotterill,  Throgmorton  Su 

tcr  Tait,  16,  Bri4ge  Stnet,  VauxUl.  WUlUm  WaUer.  Clement*8  Ion. 

lumas,     1,    UeftthooU  Siraet;  and  BenjanuD    Hope,   WelU;    a&ftigned    to  Jmmet 

Beavan  Mtrtdith,  Heathcote  Street. 

,  John  Georce,  1 1,  CaroUne  Street,  John  Bramtrelly  Durham. 
t'  Hill,  Dear  Leeds. 

Lubert,  Arundel.  William  Duke,  Arundel. 

jbn,  r2»  Cobom  Teixaoe,  Bow  ;  and  John  Anderson  Pybus,  NeweMtla-upon-Tyne. 

ohn,  Chester.  John  Fincbett  Maddock,  Chester. 

utworthy     Owen,   3,    liooohi  a  Inn  John  Orde  HsU,  Brunswick  Bow. 

fames,   Sf    Bc^rave  Stseet,  Sooth;  John  Hakinson,  Manchester. 

;   Higher  Broughton ;  and  Alders'- 

et. 

is  Whincop,  5,  WeU*s  Street,  Gray's  Lewis  Weston  Jarvis,  King*s  Lynn. 

t  \  and  King's  Lynn. 

iohn,  the  younger,  DeaL  John  Mercer,  Deal. 

1  Wm.  8,  fiamsbury  Place,  IsKngton.  Benjamin  Workman,  ETesham. 

John,  4,  EostoD  GfDTe ;  and  Rot-  Edward  Robert  Porter,  New  Court ;  assigned  to 

et.  Thomas  Wright  Nelson,  New  Court. 

Ucbard,  Holsworthy  ;   and  15,  Cum-  Charles  Kingdon,  Holsworthy. 
eet 

t,   the    younger,  Greenheys,  Lanca-  David  Law,  Manchester;   assigned    to  Joshua 

Southward,  Manchester;  assigned  to  Manna- 
duke  Foster,  Manchester ;  assigned  to  Fran- 

(To  be  etmilnued,)  cis  Dickin,  Manchester. 


QUESTIONS 

HB   CXAMINiaS  TO   APPUCAim  TOR 

105  AS  ArroRinBs  at  tbb  Eaakina-  ' 
Michaelmas  Tbem,  1839. 


I.  PRBLllflNART. 

d  you  serve  your  clerkship  ? 
particular  branch  or  branches  of  law 
h  you  have  principally  applied  your- 
ing  your  clerkship. 

i^me  of  the  prbcipal  law  books  you 
;3d  and  studied. 

C5  AND  8TATTJTR  LAW^  AND  PRACTICE 
OP  THE  COURTS. 

bat  time  after  serrioe  of  a  writ  of  snm- 
iDiut  the  memonmdum  of  service  be 
d  ?  And  what  is  the  consequeooe  of 
g  such  indorsegnent  ? 
feudant  k^p  oHt  of  tha  wa(y  to  avoid 
il  service  ot  a  writ  of  summons,  are 
uiy,  and  what,  means  by}<wkicb  to 
1  an  appearanoe? 

1  action    maintainable  in  any  eaae  in 
the  causa  of  action  oonstitutes  ao  im- 
to  offence  ? 

what  time  after  the  date  and  issuing  of 
of  summons  must  it  ba  atTred? 


What  is  the  meaning  of  an  ^peamnca  teeundmm 
ttaiutum? 

In  what  cases  must  the  declaratioobe  filed,  and  in 
what  oasc9  delivtfsd  ? 

A  defendant  quits^  and  altogether  gives  iq»  his 
place  of  residence,  after  aerviee  ot  the  copy  of 
a  writ  of  summon^  but  before  the  plamtiff 
haa  declared*  How  do  you  proceed  in  the 
action  ? 

State  briefly  the  difference  between  a  plea  in  bar,, 
and  in  abateRient. 

What  evidence  is  necessary  for  the  plaintiff  on 
the  trial  of  an  undefended  action  for  goods 
sold  and  delivered,  or  on  the  ezeeution  of  a 
writ  of  inquiry  in  the  like  action  ? 

Does  an  issve  in  law  conclude  to  the  country  ? 
And  what  is  meant  by  concluding  to  the 
country  ? 

By  what  course  of  proceeding  is  secondary  evi- 
dence made  admissible  ? 
I^hat  is  meant  by  imerioeutory  proeeodbgs  ? 

Can  the  plainttft'  issue  a  Jieri  facias^  after  a 
capias  ad  saiis/aciendum  has  been  exe- 
cuted? 

How  do  you  proceed  to  revive  a  judgment  more 
than  a  year  old  ? 

When  a  defendant,  having  no  peiwmal  inleieil 
in  goods  in  his  possession,  is  sued  by  two 
different  claimants  of  such  goods,  has  he  any, 
and  what  relief  at  law? 


76 


Examiner^  Queitiohs, 


'    '   ni.  ooweyahcikg. 

Ay  tinder  a  power  appointed  an  estate  to  B,  his 

'heirs  and  assigns,  to  the  use  of  C  his  heirs 

and  assigns.      What  estate  did  B,  and  C. 

take  under  the  appointment  ? 
A,  conveyed    his  estate  to   B,  his  heirs   and 

assigns,  to  the  use  of  C.  his  heirs  and  assigns. 

What    estate  did  B.    and    C  respectively 

Uke? 
Suite  the  form  of  attestation  of  the  execution  of 

a  deed,  where  it  is  executed  by  A.  under  a 

power  of  attorney  from  B, 
What  are  the  clauses  usually  introduced  in  a 

mortgage  deed  ? 
What  constitutes  an  estate  in  tail  general,  and 

what  special  ? 
What  is  a  remainder,  and  what  are  the  diSerent 

kinds? 
What  is  an  executory  devise  ? 
What  is  a  shifting  use  ? 
What  is  an  estate  in  severalty  ? 
What  is  the  distinction  between  a  joinMenaocy, 

and  a  tenancy  by  entireties  ? 
Where  infants  are  mortgagees,  how  and  in  what 

manner  is  the  estate  to  be  reconveyed  ? 
What  is  the  difference  between  taking  an  estate 

by  descent  and  by  purchase  ? 
May  a  term  created  for  raising  portions,  not  as- 
signed to  attend,  be  at  any  time  presumed  to 

have   become  void,  or  to  hate  beea  merged 

or  sumndered  ?     State  instances. 
Can  a  lessee  for  999  years  grant  a  lease  for  life  ? 

Give  a  reason  for  your  answer. 
If  a  real  estate  be  purchased  cut  of  partnership 

funds,  is  it  treated  as  real  or  pecsonal  estate 

in  any  and  what  respects  ? 

IV.  BQUITY  AND  PRACTICE  OF  THE  COURTS. 

Can  a  suit  be  maintained  by  a  plaintiff,  residing 

out  of  the  jurisdiction  of  the  Court  ? 
Can  a  defendant  set  down  a  cause  for  hearing  ? 
Can  a  defendant  move  to  dismiss  a  bill  filed  but 

discovery  only? 
When  is  a  defendant  entitled  to  the  carriage  of 

a  commission  to  examine  witnesses  ? 
What  is  the  advantage  of  the  prayer  ht  general 

relief  in  a  bill  in  Chancery  ? 
What  is  the  distinction  between  multifariousness 

and  misjoinder  as  applied  to  bills  in  Chancery? 

and  is  there  any  ana  what  difference  in  their 

consequences  ? 
To  a  bill  filed  by  a  cestui  que  trust,  is  the  trustee 

a  necessary  psrty  ? 
WfaaS  is  the  rale  m  equity  as  to  the  necessary 

parties  to  a  suit^  and  how  does  it  dififer  from 

the  rule  at  law  ? 
What  effect  has  the  overruling  of  a  demurrer  on 

the  future  defence  of  the  parly  filing  it  ?  . 
Wm  equity  relieve  against  acts  performed  under 
'    mUtftken  notions  of  law  or  of  lact  ? 


* 

What  is  the  general  rule  of  equity  in  grantrn 
relief  against  breaches  of  covenant? 

Does  the  Court  impose  any  and  what  tern 
upon  a  plaintiff  seeking  to  set  aside  an  U3i 
rious  contract  ? 

What  will  amount  to  fraud  in  a  purchaser  i 
not  apprising  the  vendor  of  any  advantage  ( 
which  the  latter  is  ignorant  ? 

To  what  amount  of  principal  money,  or  of  a 
annual  payment,  will  the  Court  of  Chancei 
pay  to  a  married  woman  or  her  husband  wttt 
out  order  ?  and  if  the  sum  in  Court  excee 
that  amount,  what  is  necessarv  to  be  done  i 
order  to  obtain  payment  thereof? 

State  the  distinction  between  legal  and  cquitabi 
assets,  and  the  difference  in  the  mode  of  thei 
administration  in  payment  of  debts. 

V.    BANKRUPTCY   AND    PRACTICE   OF   TIJE 

COURTS. 

What  is  the  lowest  amount  of  debt  which  m\A 

be  owin^  to  a  creditor,  or  two  or  noore  credi 

tors,  to  found  a  fiat  ? 
Are  any  and  what  members  of  parliament  Uabl 

to  the  bankrupt  laws  ?  i 

If  a  member  of  parliament  is  liable  to  the  bank 

rupt  laws,  what  proceedings  mast  be  taken  ti 

make  such  member  a  bankrupt  ? 
Is  any  and  what  priority  allowed  to  judgmeij 

creditors  ? 
What  is  the  course  of  proceeding  in  issuing  an 

prosecuting  a  fiat  up  to  the  adjudication  in 

elusive  ? 
If  a  debtor  liable  to  the  bankrupt  laws  has  no 

committed  an  act  of  bankroptcy,  how  can  h 

be  proceeded  against  in  order  to  make  him 

bankrupt  ? 
What  is  a  scrivener  wilhin  the  eontemplation  il 

the  bankrupt  law  ? 
What  is  the  course  of  proceeding  under  a  fit( 

when  there  is  an  equitable  mortgage  by  waj 

of  collateral  security  held  by  a  creditor  ? 
What  is  the  effect  of  a  proof  of  debt  by  a  cr< 

tor  who  has  the  bankrupt  in  execution  for  tbj 

same  debt  ? 
In  case  the  bankrupt  shall  have  entered  into  si 

agreement  for  the  purchase  of  any  estate  o 

interest  in  land,  what  course  most  the  veodo 

pursue  in  order  to  obtain  a  performance  c 

such  agreement,  or  the  possession  of  the  pro 

perty? 
What  contracts  made  at  any  and  what  time  be 

f(;re  the  fiat,  but  after  the  act  of  bankruptcy 

are  deemed  valid  ? 
What  is  the  effect  of  a  certificate  with  regard  i\ 

the  bankrupt's  liabilities  ? 
In  what  case  is  the  future  property  of  a  certifil 

cated  bankrupt  applicable  for  the  creditoi 

under  that  commission  ? 
Is  a  banlurupt*s  certificate  a  diaehaige  of  an 

tiuity  payable  by  him? 


LHter  to  the  Editor. 


n 


ily  of  two  partnen  be  declared  bwik- 

whose  name  or  names  muat  actions 

^ht  to  recover  debts  due  to  the  pari- 


LETTEB  TO  THB  EDITOR. 


S1B9— I  confess  it  was  with  great  iorprise 
that  I  obeenred  year  note  appended  to  my 
aiiflwer  in  your  last  nnmber.  (a)  Yon  there 
charge  me  with  wilful  mystification,  by 
giving  a  fake  reference  to  an  authoHty; 
bnt  I  beg  leave  to  state,  that  my  authority 
is  cited  with  perfect  accuracy,  and  that, 
contrary  to  yoor  statement,  the  rule  which 


ices  are  usually  tried  at  the  quarter 

• 

indictment  has  been  preferred,  when 
e  posecator  proceed  to  trial  ? 
odictinent  in  any,  and  what,  inferior 
le  removed  to  the  Court  of  Queen's 
and  if  so,  in  what  way? 
Isdiction  does  the  Court  of  Queen's 
possess  over  an  order  or  conviction  by 
of  the  peace,  and  what  is  the  mode  of 

iDg  ? 


^AL   I  AW    AND   PROCBEDINGS   BEFORE 
JISTICBS   OF   TUB   PBACE. 

homicide,  and  what  are  its  different 

Give  examples  of  each. 
3r  more  magistrates  take  bail,  in  any, 
Xy  and  which  of  the  cases  ?  I 

rson  committed  to  prison  by  magis- 
>r  under  a  coroner's  warrant,  charged 
:her  of  these  offences,  be  admitteo  to 
id  if  so,  by  whom,  and  what  are  the  •  I  ^^^  giv«n  utohe  fmtnd  according  to  the 

ings  necessary  to  be  taken  on  the  ap-  j|  reference,  vix.  Chitty  Jun.  Contr.  p.  276. 

1  of  the  party  to  be  so  admitted  tO|  you  quote  Chitty  on   Contfactt,   p.  674; 

aow,  the  edition  of  this  woric  that  I  uae, 
which  I  believe  is  the  original  edition,  does 
not  contain  so  many  as  400  pages.  It  is 
clear,  therefore,  that  we  must  have  used 
differmi  edMons;  so  that  you  should  not 
judge  of  what  is  to  be  found  in  my  edition 
by  yours,  nor  of  the  paging  of  my  edition 
by  that  of  yours.  This  at  once  ofiers  an 
explanation  of  the  whole  matter,  so  obvious, 

,y  u.d  what  .pped  tguntt  the  fimlin*  ,  .fa^t  x  am  .urpriKd  it  .hoald  not  have  oc 

roner  s  jury,  imposmg  a  deodand,  and  |  '^ 

be  value  thereof;  and  what  is  the  mode  ourred  lo  an  Ediior. 

edi^ng  ?  By  looking  attentively  at  the  MS.  answer, 

after  the  words  <'  notice  a  few  of  the  lead- 
ing ruleaitir  the  rascinding  of  oontraots,* 
you  will  observe  the  obliterated  words  "at 

,     «        .      ^  «»       .  given  by  Chitty  Jun.  on  Contr."  &c.   But  aa 

the  Superior  Courts  at   Westmmster ;j %  ',         ;      ,  „         ,       ,. 

nt  iurisdiction  in  crantinir  rules  for  a  I  ^"^  "»'«•  '«1«^^  ^  »  collateral   subject. 


offences  is  leave  given  to  file  a  cri- 
^formation,  and  what  is  the  mode  of 
ion  to  obtain  it  ? 
proceeding  is  a  ctiminal  information  a 

ite? 


ent  jurisdiction  in  granting 

1  Information,  or  is  it  confined  to  any, 

ich  of  them  ? 

he  mode  of  proceeding  to  try  the  va- 

)f  an  election  to  an  olBoe  of  public 

•f  damage  by  persons  riotously  assem- 
ave  magistrates  any  summafy  power  to 
compensation  to  the  party  sustaining 
amage,  and  to  any  or  what  extent ;  or 
rty  left  to  his  action  at  law  ? 
indictment  for  steaKag  aay  record,  will, 
inal  legal  document,  from  its  place  of 
u  is  it  necessary  to  prove  value  or  pro- 
n  such  docttUMftt  ? 

heen*s  Counsel  be  retained  to  defend 
eu^  in  a  criminal  case;  and  if  so, 


>peftrs  that  125  applicants  attended  this 
ion;  116  were  considered  qualified,  14 
tpooed,  for  want  of  a  suffieical  number 

ictory  answers. 


I  feared,  lest  they  would,  as  there  given^ 
occupy  loo  large  a  space  in  your  coIumn% 
and  I  aecordlugiy  abridged  them  aa  they 
now  stand.  By  so  doing,  T  may,  perhaps, 
have  rendered  myself  liable  to  the  charge 
you  bring  against  me  of  muiUathn.  Bat, 
as  to  that  ottmintelluftbiliiy^  (referring  to  the 
last  three  short  paragraphs)  I  leave  that 
with  any  one  who  can  read. 

In  justice  to  Alphonso,  as  well  as  to  set 
right  those  readers  who  may  labour  ut^der 
iha  modifying  tendency  of  ^fow'  part  of  the 
note,  1  truit  yon  will  permit  this  to  be  pub- 
lifbed.  Alpbinqi^ 

We  admire  th/e  spirit  of  our  worthy  cor- 

* 

'  ".f  T>,  !.->  >;; '  ' ..-- 

(a)  Ante,  p.  3.8 
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SktiRffk  efth0  Courts. 


respoDdeot  in  keeping  tbe  field  although 
hit.  The  Terj  contest,  to  say  nothing  of  the 
feeling  mamfestad,  shews  industry  and  a 
deslne  of  knowledge.  We  invite  all  such  to 
the  .fiftld,  despite  the  labour  imposed  upon 
US  in  the  strife.  With  this  preface,  we  have 
a  few  words  for  oar  friend  and  subscriber 
The  date  of  our  book  {Ckitty  on  Contracts, 
JEd.  1884,)  is  veiy  immaterial,  as  applied  to 
our  observations;  which,  by  reference  to 
chap.  5,  s.  6,  of  that  work,  will  be  fbond 
confirmed.  We  do  not  at  any  time  write 
hastily,  and  when  we  write  at  all  upon 
the  answers  to  our  problems,  it  is  with  tbe 
intention  to  bert^  the  vtriter^  and  not  to 
cavil  either  with  words  or  with  him.  There 
is  also  a  reason  why  we  should  look,  after  oor 
correspondent,  he  is  a  sort  of  wrangler  with 
his  fellow  students ;  nay,  he  would  even 
wraiigla  with  Qfl--«aad  for  this  we  applaud 
him ;— but,  he  should  theraibre  be  the  more 
carsfinl  in  his  writings,  and  see  that  he  does 
not  make  the  same  slip  that  he  complains 
of  in  others. — £d. 


REVIEW  OP  NEW  BOOKS: 

Db.Bobinson's  Maqistsaiss!  Pociurr.  Book, 
or  an  Epitome  of  the  Duties  arid  JPractiee 
of  a  Justice  of  the  Peace  out  of  Sessions, 
aiphdbeticaUy  arranged.  Third  £ditio0, 
with  considerable  alterations  and  additsonSi 
an  extensive  collection  of  Forms  of  Com- 
mitment and  Con$9ieiiens9  and  a  copious 
Index  By  John  Frbdbbick  A&cbb(>id, 
Esq.  B«rnster-at-Law,  Londob:  John 
Ricnards  and  Co.  Law  BpokeeU^is,  (n^ 
194,  Fleet  Street. 

We  have  not  seen  a  work  that  we  can 


^ith  greater  confidence  recommend  to  tl 
notice  of  magistrate^  and  their  clerks  ths 
th|it  before  us.  As  a  practical  book,  ooi 
should  be  without  it.  The  work  has  r 
ceived  from  the  Editor  many  valuable  add 
tions  and  corrections^  and  in  particular 
collection  of  forms  of  commitments  and  co: 
victions  which  the  original  work  had  nc 
and  which  will  render  the  work  more  proi 
tically  useful  to  magistrates  and  their  clerb 
and  ifHien  the  many  alterations  that  have  r 
cently  been  made  in  the  law  relative  to  tl 
duties  of  justices  of  the  pe^e,  and  in  tl 
ci^miBal  law  generally,  are  considered, 
work  like  the  present,  bringing  up  all  tho« 
alberattoQS  to  the  mind's  eye  in  an  alph 
b^tical  shape,  and  directing  attention  to  tl 
statute  governing  ewerj  case,  must  be  see 
and  read  to  be  fblly  appreciated.  A  ref< 
rei^ce  to  the  book  will  shew  its  utility,  an 
supply  prompt  information  without  the  labc 
of  research.  The  following  two  first  article 
is  the  plan  of  the  work :  — 

Abduction. 

I .  Taking  away  or  dstaining  a  woman  agaim 
her  willy  from  motives  of  lucre,  with  intent  \ 
marry  or  defile  her — felony.  9  Geo.  4.  c.  31 
8.  19. 

t2.  UnlawfuUy  taking  an  unmarried  girl,  und< 
the  age  of  sixteen,  out  of  the  possession,  an 
against  the  will  of  her  parent  or  guardian— mil 
demeanour.  Id.  s.  20* 

Abortion. 

uldministering  poison,  on  other  nowos  tbiq) 
or  using  any  instrument  o^.  other  means,  to  p«| 
eofb  the  miseairiage  of  a  wftman — Mony.  1  Vi^l 
c.  85.  8.  6. 
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SITTINGS  AFTER  MICHAELMAS  TERM,  1839. 
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Appeals  and  Causes. 


First  Seal — App-Modons  with  Appeals  &  Caosa 


Appeals  and  Causes. 


The  Second  Seal — Appeal  Motions  with  AjJ 
peals  and  Causes. 


SUtifigt  ^  tk$  Cmri^  99 


lay       t,       1 1 


Y 


99 
>l 
91 


12  •  *     ^     Appeals  and  Causes. 

13  •  . 


14 
16 
17 
!*y      "       j®  •  'J     Appeals  aodCaosea. 


ft 


9» 


The  Tliird  Seal— Appeal  Motions  with  Appeals 
and  Causes. 


19 


19 
20 


A I  ^       (    The  Fourth   Seal — Appeal  Motions  with  Ajk 

f  peals  and  Causes. 


23  -  Pekiftions. 


Before  the  Vice  ChancslloRi  at  IJncoln*s  Inn* 
Dee.      2  .  .  The  First  Seal— Motions. 
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99 


.  ^  ^     ^      Pleas»  Demorrersy    Exceptions^  Causes,    and 

'*         f  *  *    C  Fuitber  Directions. 

6  -  -  Short  Causes,  Unopposed  Petitions  and  Ditto. 

Pleas,    Deoaurrers,    £xcepiions»  Causes,    and 
Further  Directioos. 
9  -  •  The  Second  Seal — Motions. 

Furthar  Diieetioiis* 


I 


12 


99 

99 

91 
»9 


1 3  -  Short  Causes^  Unopposed  Petitions  and  Dillo. 

•^  ^  ^       (  Pleas,   Demurrers^     Exceptions,    Causes^    and 

f  Further  Direcdons. 

16  -  The  Third  Scid^Motions. 

17  -  -     J 
I A            ^  ^     f     Pleas«  Detnoirecs,  Exceptions,  Causes,  and 

*^      "       jQ  ^  *     C  Further  Directions, 

20  -  -  Short  Causes,  Unopposed  Petitions  and  Ditto. 

21  -  -  The  Fourth  Sisal^Motions. 
,,23             «            -  PelilioBS. 

8  Honov  the  Vice-CbanceUor  will  sit  at  Liucoln's  Imn  after  Term  until  the  Fbsi 

Seal  to  bear  Motions  and  Causea  bj  order, 

ROLLS'  COURT.— Before  the  Right  Hon,  the  Misru  op  thb  Rolls. 
Dec.     2  .  -  -  Motions. 
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91 

^y    9> 

91 
99 
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J  I  '  *      >'    P'^B*''  Demurrers,  Causes,  Furd^er  Directions, 

^   .        ^  .4  and  Exceptions. 


7 

9      ^     -  -  Motions. 
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av 


'*      iA  '  f     Pleas,  Demurrers,  Causes,  Further  Directions, 


99 
99 
f  I 
99 


12  -  - 

l<l  ^  _     r  and  Exceptions. 

14 

J  6  -  -  Motions. 

17 


ay   „      16  -  -     f     Pleas,  Demurrers,  Causes,  Further  Directions, 

19  -  -     \  and  Exceptions. 


99 

99 

99 
99 


20  -  - 

21  -  -  Motions. 


23  -  -  Petitions. 

ines,  Consent  Causes,  and  Consent  PeUtioos.  every  Tuesday  at  the  Sitting  of  the  Court. 
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Butmest  of  the  CourU,  ^c. 


VtmtiieM  of  the  Coitrt^. 

COURT  OF  CHANCERY. 
Causes. 

Burgess  ▼.  Thompson — Robins  ▼.  Cleaver — 
Chatfield  v.  Betto—Ashleigh  v.  Waugh— Graf- 
ton V.  Froggatt — Green  v.  Green—Morgan  v. 
Swill— Thomas  v.  Thomas— Berwick  v.  Willett 
—Roberts  ▼•  Evans — Hughes  v.  Hughes,  fur- 
ther directions — Cresswell  y.  Balfour*— Gould 
T.  Ultermore. 

VICE-CHANCELLOR'S  COURT. 
Short  Causes. 

Inge  ▼.  Inge — Dow«  y,  Gregory — Evans  y. 
Pilkingtoo — Gilbert  v.  Bennett — Dolman  v. 
Dolman — Home  v.  White — Harrison  v.  Cum- 
ming— Cohen  v.  Waley,  further  directions  and 
costs— Pritdiard  y.  Morgan,  ditto— Protheroe 
y.  May,  ditto — Festing  v.  Allen,  ditto. 

After  which  a  list  or  thirteen  unopposed  Pe- 
titions. 

After  the  Petitions. 

Homer  v.  Sayner^  to  be  spoke  tt — Down  y. 
Brayley,  to  be  spoke  to — St.  John  y.  Champ- 
neys,  exceptions  by  order. 

After  which  Motions  continued. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

COURT  OF  COMMON  FLEAS. 
Middlesex  Special  Juries. 
Whitehead  and  another  v.   Barron — Gallo- 
way and  another  v.  Bleadon — Cuirie  y.  AUmond 
— Becke  v.  Cameron  and  another. 

Middlesex  Common  Juries. 
Doe,  dem.  Biers  v.  Cocks — Webster  y.  Else 
— Cass  v.  Smith— ^Toms  v.  Hedge,  undefended 
— Dix  and  another  v.  Smith,  ditto. 

The  last  defended  cause  is  No.  45  on  the  list. 

COURT  OF  EXCHEQUER. 
Revenue  Causes  ~  Special  Jures. 
Attoroey-Greneral  v.  Boyne — Attomey-Gene- 
lal  v.  Oliver. 

Middlesex  Common  Juries. 
Rose  y.  Barron — Carter  v.  Johnson — Spooner 
y.  Mason  ~ Booker  v.  Staines — Halford  v.  Chit- 
tenden— Goldshede  v.  Holland — ^the  same  v. 
Caldwell — Dennison  v.  Barwell-^King  v.  Gol- 
boroe — Lewis  v.  Veney. 

The  last  cause  is  No.  68  on  the  list 
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AWS  OP  REAL  PROPERTY. 


Emat  it. 

3  &  4  Wm.  IV.  cap.  74. 

i;r  tfie  Abolition  of  Fines  and  Reeo^ 
vid  for  the  Substitution  of  more 
Mmles  of  Asmrofice, — [QSih  Au- 

133.] 

{C&niimtedjr&m  p,  67.) 

>NSIOERBD. DbBDS    OP   APPOIIfT- 

VD  SeTTLBMBNT. — Not  BBCBSitARY 
ITE  AN  IKTBNTION  TO  BXBCDTB  A 
;    IF   THB    ACT   CAN    BB   DONB   ONLY 

T  AtrrBORiTT.    But  whbrb  tbb 

R PORTS  TO    PAB8   THB  INTBRBST,    IT 
BE   CONSIDBRBD   BO    INTBNDBD,  AND 
EXERCISB  AN  AUTBOBITV. 
ON  BETWSBN  A  TbRM  IN  GROSS  AND 
(  TO  ATTEND  THB  IVHERITANCE. 

ase  of  Maundrell  v.  MaundreU{a\ 
ate  before  marriage  was  limited  to 
as  the  hnaband  should,  by  any 
'ill,  appoioty  and  in  de&ult  of  ap- 
t  to  the  use  of  himself  for  life,  and 
iecease  to  the  use  of  his  right  heirs ; 
uestioo  which  arose  upon  the  wife's 
(lower  against  a  purchaser,  was, 
the  power  was  yalid.  Sir  W. 
M.  R.,  said,(&)  that  the  power  was 

iaxito,p.  65. 
'  L  583. 

III. 


merely  nngatoiyy  and  nothing  distinct  or 
different  from  the  fee.  The  fee  was  clearly 
in  the  husband  until  appointment.  In 
Ooodliill  V.  Brigkam^{c)  it  was  held  tliat  a 
power  added  to  the  fee  was  merely  void ;  so 
the  power  in  this  case,  followed  by  a  limita- 
tion of  the  fee,  must  be  absorbed  in  the  fee, 
which  includes  every  power.  The  reason 
commonly  given  why  a  power  may  have 
efiect  though  limited  to  the  owner  of  the  fee 
is,  that  he  may  appoint  in  a  mode  by  which 
his  legal  fee  would  not  entitle  him  to  convey. 
He  gave  no  opinion  upon  the  sufficiency  of 
that  reason  ^  but  in  this  case  it  was  to  such 
uses  as  he  should  appoint  by  deed  or  will, 
legally  executed,  and  by  those  instruments 
he  might  have  passed  the  fee,  though  no- 
thing was  said  about  the  appointment.  The 
limitation,  therefore^  operated  purely  as  a 
limitation  of  the  fee,  and  that  fee  he 
could  only  convey  subject  to  her  right  of 
dower. 

Sir  Edward  Sugden,  in  his  Treatise  on 
Powers,  (d)  thus  observes  upon  Ooodhillr. 
Brigham^  The  devise  was  to  a  married  wo- 
man in  fee,  with  a  power  superadded  for  her 
to  dispose  of  the  estate  as  she  should  think 
proper,  and  as  if  she  were  sole.  The  Court 
of  Common  Pleas  held  this  power  to  be  void, 
as  repugnant  to  the  fee  before  vested  in  her. 
We  have  seen  that  this  decision  cannot  be 


(e)  1  Bos.  9c  Poll.  19-2. 
(rf)  Vol.  i.  p.  HO. 
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relied  on.  It  has  never  been  spoken  of  with 
satisfaction.  I  have  seen  an  opinion  of  the 
late  Lord  Rossljn's  given  in  the  year  1775, 
where  the  estate  was  limited  by  a  fine  and 
declaration  of  uses  to  the  use  of  C.  M.  a 
married  woman  in  fee,  '^  together  with  such 
powers  as  are  hereinafter  mentioned  and  re- 
served (that  is  to  say),  that  it  should  be  law- 
ful for  her  to  appoint  any  new,  or  other  use 


immaterial  in  what  part  of  the  deed  poven 
are  inserted,  whether  before  or  after  the  es- 
tates created,  (a) 

Lord  £ldon  in  MaundreU  v.  MaundrtU^ 
said,  the  authority  of  Sir  Edward  Cleerei 
case,  as  well  as  all  general  doctrioe^ 
seemed  to  furnish  this :  that  it  is  not  neces- 
sary to  recite^  that  he  means  to  execute  th 
power :  if  the  act  is  one^  that  he  can  do  onl^ 


or  uses,  estate  or  estates,"  &c.  in  the  usual  ij^y  that  authority.  Though  the  form  ma] 
way.  The  question  was,  whether  the  power  I  not  at  first  suggest,  that  he  proposes  t^ 
was  well  created.     He  wrote  the  following  |  exercise  it,  the  purpose  of  the  act  makes  i| 


opinion: — •«  The  intent  of  the  deed  is  clearly 
to  give  Mrs.  M.  an  option  to  dispose  of  her 
estate,  notwithstanding  her  coverture,  and 


necessary  to   hold,    that  he  did  intend  ij 
On  the  other  hand  it  is  in  general  clea^ 


^  __   , 11  where  a  party  has  both  an  authority  and  &| 

that  construction  of  the  words  which  will  .j  interest,  and   does    an    act,  purporting  t 


give  effect  to  the  clear  intent  of  the  deed  mean  to  pass  the  interest,  he  sliall  be  hel 
and  not  destroy  it,  is  certainly  the  best  con- ,  to  intend  that,  and  not  to  exercise  hb  at 
struction.  The  fee  limited  to  Mrs.  M.  is;  thority.  The  tenor  of  this  instrument  i 
qualified  in  the  very  sentence  itself,  by  the  |.  not  only  such  as  that  he  maybe  suppose 


powers  after  mentioned,  inserted  for  no  other  I  to  intend  merely  to  pass  an  interest,  b^ 
purpose  but  to  enable  her  to  dispose  of  that!  peculiarly  so ;  for  it  recites  the  power  or 
fee,  and  which  are  to  take  effect  out  of  the 'lone  estate,  and  his  interest  in  that  estat 
very  estate  given  to  her.  The  deed  fvoii2t£j,and  as  to  that  estate  expressly  in  exeicij 
have  been  more  properly  drawn  if  thejirst\  and  by  virtue  of  his  power  recited,  and 
use  declared  had  been  to  such  person  or  per-  other  powers  and  authorities,  declares 
sonSy  and  for  such  estates  as  she  by  deed  or  former  conveyance  should  remain,  contiD 
miii  should  appoint  J  and  in  default  of  appoint-  and  be,  to  such  uses,  &c. :  and  then  he  go 
ment  to  her  in  fee;  but  it  is  exactly  the  same  on  by  lease  and  release  to  pass  his  interc 
thing  in  substance  to  limit  the  estate  to  hen  in  those  estates.  Having  also  this  esta 
in  fee,  subject  to  her  power  of  appointment,  \  and  in  it  both  a  power  and  an  interest, 
for  whoever  claims  as  heir  to  her  must,  by  >  docs  not  execute  his  power  as  he  did  as 
the  express  terms  of  the  deed,  take  subject  the  other  estate,  but  passes  his  interest  as 
to  the  power  of  appointment ;  and  if  it  is  i  did  in  tlie  other  estate.  This  is  not,  the 
well  executed,  as  in  this  case  it  appears  to  be,  fore,  the  mere  ordinary  case,  but  affords  t 
the  execution  of  the  power  defeats  the  title  additional  inference,  that,  where  he  me 
of  the  heir."  !  both  to  execute  his  power  and  to  pass 

From  this  opinion  it  may  be  inferred  that,  interest,  he  has  done  both.     It  is  said,  aa 
Lord  RossLTH  wonld  not  have  agreed  with  I  ^^^^  ^  purpose  required  him  to  do  so, 
the  decision  in  GoodhiU  v.  Briyham  had.  ^^^  reasons;  1st.  He  meant  the  estate  sho 
that  case  come  before  him,  and  it  clearly  -  P^^  ^^^  ^^^  dower;  but  then  it  is  objec 
shows  that  he  thought  an  estate  might  be  that  there  is  a  covenant  against  dower, 
effectnally  limited  to  such  uses  as  a  person  answer  to  that  is,  that  it  is  a  sort  of  su 
shoald  appoint,  and  in  defiinlt  of  appoint-  ^^^g^*  ^^  ^^  estate  is  not  subject  to  do« 

ment  to  the  lune  pe»0D iD  f««.    Inacsej     (.) Bex  r.  tbe  bd^bitat.  .f  B.ti.gt<m,  4  T 
bdbfc  Lord  Kutox  be  treated  it  as  wholly  l'  Rep.  m. 
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rudent  precautioD,  lest  it  should  be 
to  dovrer.  There  is  also  an  answer 
annock  r.Lifford;{a)  for  in  that  case 
?  id  the  same  covenant  against  dower. 
answer,  as  to  the  purpose  to  have  it 
I  dower,  is  suggested  bj  the  circum* 
lat  all  the  conveyancers  concerned 
paration  of  this  instrument,  thought, 
having  been  assigned  to  attend  the 
there  was  little  or  no  danger  of 


ce 


is  then  said,  there  being  a  convey- 
the  intereat  subject  still  to  the  ex- 
f  power,  this  must  be  taken  to  be 
tion  of  the  power,  as  well  as  a 
r  the  interest ;  otherwise  he  might, 
ingr  his  power,  destroy  the  interest. 
ver  to  that  is,  that  his  power  is 
'hen  he  passes  hb  whole  interest, 
'r,  though  not  eiercised,  is  de- 
But,  if  there  is  any  reasonable 
on  that,  it  is  purely  a  legal  ques- 
might  be  disposed  of  in  a  case, 
a  Court  of  Law.  Another  point 
he  same  case,  upon  which  Loan 
pressed  a  doubt  whether  it  is  pos- 
1  principle  to  say,  the  aesignmeni 
1,  that  has  once  been  astiffned  to 
'  inheritance  U  neeeseatyjrom  time 
rhenever  that  inheritance  is  made 
:t  of  purchase.  If  it  is  true,  his 
added,  that  the  law  of  the  Court 
led  to  be  such  at  the  time  by  Lord 
K£(6),  and  has  been  since  undei^ 
be  so,  that  must  prevail ;  but  it  is 
to  be  perfectly  satisfied  that  Lord 
SE  did  consider  the  law  as  settled 
a<se,  and  that  it  has  since  been  so 
>d.  The  way  in  which  it  strikes  me 
t  is  this — it  has  been  long  settled,  and 
distinction  between  a  term  in  grose^ 
fn  to  attend  the  if^heritance.  Where 
is  created  for  a  particular  purpose, 

b.  6. ;  2  Atk.  908.  by  the  name  of  HiU  ▼. 
illoogbby  V.  Wniooghby,  1  T.  R.  768. 


and  that  purpose  hns  been  satisfied,  if  the  in- 
strument does  not  provide  for  the  cesser  of 
the  term,  when  that  purpose  is  satisfied  the 
term  remains  without  any  object  to  which  it 
is  to  be  applied,  and  the  beneficial  interest 
in  it  is  a  creature  of  equity,  to  be  disposed  of 
and  moulded  according  to  the  eijuitable  in- 
terests of  all  persons  having  claims  upon  the 
inheritance.  When  that  proposition  is  esta- 
blished it  seems  quite  obvious  that  where  the 
persons  claiming  subject  to  the  term  claim 
all  under  contract,  whether  there  is  an  as  • 
stgnment  of  the  term  or  not  as  to  those  who 
stand  behind.  Qui  prior  est  in  tempore  po^ 
tior  eet  in  jure.  And  the  trustee  of  the 
term  is  a  trustee  for  them,  according  to  their 
priorities.  And  in  Willmighby  v.  WiU 
loughby.  Lord  Hardwicke  has  mainly  in- 
tended to  establish  that  there  is  no  difference 
whether  the  term  was  originally  expressed  to 
attend  the  inheritance  or  not.  But  when 
the  mode  of  conveyancing  had  created  terms 
in  many  estates,  and  persons  dying,  it  was 
difficult  to  find  representatives;  and  it  turned 
out  in  fact  that  a  term  was  existing,  it  was 
not  known  where,  and  the  dealing  with  the 
estate  became  dangerous,  as  a  legal  title 
could  not  be  obtained,  therefore  it  was  very 
early  decided,  that  if  A  and  B  advance 
money  innocently,  and  C  bought  also  inno- 
cently, not  having  notice  of  each  others  ad* 
vances,  he  who  first  had  the  luck  to  get  in 
the  legal  estate,  had  as  good  a  right  as  any 
one,  and  should  hold  by  his  legal  title  the 
possession  against  the  prior  equities.  And  it 
was  decided  in  WiUoughby  v.  Willoughby  (a) 
that  to  place  them  in  tliat  situation  he  must 
have  a  clear  conscience  and  as  good  a  right, 
and  he  must  either  get  in  the  legal  estate,  or 
possess  himself  of  the  deed  creating  the  term« 
which  Lord  Hiudwickb  admitted  would 
do. 

Afterwards  came  Swannoeh  ▼•  Lifford^ 
Lady  Radnory.  Vandebendy  established, (6) 


(a)  1  Term  Bep.  763. 

(6)  Show.  P.  C.  60.  Pra.  Ch.  65. 


An$wer  to  Problem  3,  Vol.  IL 


84 

that  where  a  person  purchases  the  inheri- 
tance, and  there  is  an  outstanding  term,  he 
may  deal  with  the  trustee  of  the  term,  and  it 
is  added  that  the  trustee  may  deal  with  him, 
and  upon  payment  to  the  owner  of  the  inhe- 
ritance, with  full  and  complete  notice  of  the 
dowress's  title,  the  trustee  who  before  was 
trustee  for  her  and  her  husband  having  also 
distinct  notice  of  the  title  to  dower,  they 
may  defeat  her  title.    There  is  a  very  im- 
}>ortant  difference  between  the  cases  of  dower 
and  a  mesne  incumbrance.   All  Lord  Hard- 
wiCKE*8  reasoning  in  Swannock  v.  lAfford 
goes  to  the  difference  between  persons  claim- 
ing under  contract  and  under  legal  title,  and 
he  lays  down  generally,  as  a  principle  he 
should  wish  to  see  established,  that  the  legal 
title  should  take  their  chance,  and  the  Court 
would  not  interfere  even  to  put  dower  out  of 
the  way.     It  is  clear  those  cases  do  not  fur- 
nish the  same  question,  for  Lord  Hardwicke 
lays  down,  and  there  is  no  doubt  that  if 
there  is  notice  in  the  case  of  the  incum- 
brance, you  cannot  deal  for  the  legal  title ; 
and  Lord  Harowickb  goes  much  further, 
that  the  trustee  having  notice  cannot  deal 
with  you.    There  is,  therefore,  a  clear  dis- 
tinction between  the  cases.     Then  the  gene- 
ral doctrine,  that  he  who  takes  from  the  trustee 
with  notice  J  is  himself  a  trustee,  introduces  a 
difficulty  to  say,  if  the  trustee,  having  an  estate 
expressly  declared  to  attend  the  inheritance, 
is  a  trustee  for  all  who  have  interests  in  the 
inheritance,  in  thb  sense,  that  he  is  a  trustee 
for  the  dowress  and  also  for  him  who  has 
the  inheritance  subject  to  his  wife  s  right  of 
dower,  having  distinct  notice  of  her  right, 
and  the  purchaser  also  having  notice  of  it, 
he  may  by  a  simple  assignment  create  an 
estate    not    subject    to  the   same  equities, 
though  only  a  transfer  to  another  trustee  to 
attend  the  inheritance. 

(To  be  continued.) 


TO  THE  EDITOR  OP  THB  LBOAL  OUIDB. 

AN8WER  TO  PROBLEM  a  VOL.  II. 


PROBLEM  VI. 
Vol.  3. 
What  is  an  Estate  Tail  by  Implication? 


Upon  what  is  an  action  of  debt  founded? 
—For  what  is  an  action  of  detinue  main- 
tainable ? 

I.  The  action  of  debt  is  founded  upon  a 
privity  of  contract  either  expressed  or  im^ 
plied,  in  which  the  certainty  of  tbe  sum  oi 
duty  appears,  and  the  plaintiff  is  to  recove^ 
the  sum  in  numeroy  and  not  in  damages^ 
But  when  the  damages  can  be  reduced  b^ 
the  averment  to  a  certainty,  as  to  say  so 
much  per  load  for  wood,  &c.  debt  will  lie| 
(Bull.  N.  P.  tit.  Debt.) 

The  action  of  debt  is  very  extensive  in  ili 
operation,  and  is  sustainable  on  specialties 
records,  simple  contracts,  express  or  im 
plied,  verbal  or  written,  and  on  statute  by  i 
party  grieved,  or  by  a  common  informei 
(Bull.  N.  P.  167.) 

i  II.  The  action  of  detinue  is  maintainabl 
for  the  recovery  of  specific  chattels  only,an( 
not  for  any  real  property  (^Coupledihe  ^ 
Caupledike,  Cro.  Jac.  39) ;  and  such  cbal 
tels  must  be  clearly  distinguishable  froi 
others ;  so  that  it  would  not  lie  for  monei 
coin,  or  the  like,  unless  such  money  or  coii 
&c.  was  distinguishable  by  being  in  a  bag  c 
box  (Co.  Litt.  286 ;  Cro.  Eliz.  457) ;  but  C 
all  chattels  that  can  be  so  distinguished 
may  be  maintained.  (See  Co.  Litt.  286.) 

As  a  general  rule  to  support  the  action  < 
detinue,  the  plaintiff  must  have  the  absolu 
or  general  property  in,  and  the  right  to,  tl 
immediate  possession  of  the  goods  sought 
be  recovered.  8o  that  it  has  been  said 
will  not  lie  where  the  defendant  has  tak< 
the  goods  tortuously ;  for  by  the  trespass  t 
property  in  the  pUintiff  is  divested  (Coi 
Dig.  title  Detinue  (D.) ;  but  it  would  set 
from  what  was  said  by  Vavasor  in  that  cs: 
and  also  from  what  was  said  by  Anders^ 
and  Warberton  in  Bishop  v.  Montague  (Ci 
Eliz.  824;  and  see  Cro.  Jac.  50),  that  tfa 
position  cannot  be  maintained.     But  a  pt 
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has  only  b  special  property*  m  a  ||  Mr.  Craigt  for  the  defendant,  said  there  was 
c.  may  support  this  action  where  he " "®,  ^^j«^»^"  ^  **»•  account,  hut  as  the  young 
,     ,  J     *     *!.     J  r    J     .        I  '*"y  ''•■  «**  ■?•»  ""^  therefore,  primd  facie^ 

[  the   goods  to  the  defendant,  or|  ^^p^j,„j  ^^  2fe  her  own  bUl,  he  wss  only  anxl 
E  taken  out  of  such  bailee's  custody.  I  ions  that  the  decree  should  be  final,  and  operate 


.47;  2Keb.58a) 

the  goods  belonged  to  a  fomime 

fore  marriage,  it  is  said  the  husband 

9t  bring  the  action,  on  the  g^nnd 

•roperty  of  them  is  in  him  at  the 

iction  is  brought.  (Reb.  41  ;  Noy, 

.  N.  P.  fiO.)    And  if  goods  come 

!«  covert,  detinue  lies  against  the 

mW.  (Rol.  Ab.  607.)     But  if  such 

le  to  the  wife  before  marriage,  it 

action  must  be  brought  against  the 

nd  wife.  (Co.  Utt.  351.  C.) 

t  of  this  action  is  the  detainer ;  it 

ore  follow  that  it  cannot  be  main- 

linst  any  person  who  is  not  in  pos- 

^  if  a  bailee  of  goods  die,  the  ac- 

>t  be  maintained  against  his  per- 

esentative,  unless  he  takes  posses- 

iem.    But  if  after  the  death  of  the 

tranger  takes  possession  of  them, 

^\\\  lie  against  him.    (1  Rol.  Ab. 

lner(D.)     Nor  will  it  lie  against 

r  before  any  demand  he  lose  them 

nt,  though  if  he  wrongfully  deliver 

to  another  he  will  continue  liable. 

ainer,  PI.  1,  33,  40.) 

C.B. 


Zahi  Ktynttjl* 


T  OP  CHANCERY.— iVbr.  28. 


Wilkinson  «.  Harwood. 


as  a  discharge  to  his  client,  who  was  the  repro- 
sentative  of  the  sunriving  trustee. 

The  Lord  Chancbllor  said,  the  appoint- 
ment of  a  next  friend  would  be  a  security  to  the 
defendant,  and  there  must  be  the  usual  oecree  to 
account. 

Mr.  Anderdon  then  presented  a  petition  from 
Mr.  Gooday,  the  next  friend  of  Miss  Wilkinson, 
praying  that  the  costs  occasioned  by  his  inter- 
vention on  the  unsuccessful  attempt  to  sue  out  a 
commission  of  lunacy  against  her  might  be  al- 
lowed him.  It  also  asked  the  costs  of  her  board, 
the  terms  of  which  had  been  settled  by  Colonel 
Addison  as  her  guaidiau  at  £60,  a-year.  It  ap- 
peared that  while  residing  at  Sudbury  her  healtn, 
appearance,  and  intellect  had  much  improved. 

Mr.  fValkef,  for  the  father  of  Miss  WUkinson, 
suggested  that  he  was  justified  in  attempting  to 
sue  out  the  commission  b^  the  evidence  of  me* 
dical  men.  He  now  acquiesced  in  the  suit,  as 
he  was  ready  to  do  in  any  course  which  was  most 
likely  to  promote  his  daughter's  interests. 

The  Lord  Chancbllor  said  he  could  not 
allow  costs  to  the  father  of  Miu  Wilkinson.  It 
was  not  enough  to  show  incompetency  of  mind 
in  a  party ;  there  must  be  other  circumstances  to 
render  a  comnussion  expedient  and  necessary. 


ROLLS  COURT.— yov.  1 1 

Eaton  o.  Smith. 

Ex  BCtJTORS — Pbrson  A  l  Co  n  fi  denc  b — limi- 
ted bequest^wwer  of  one  of  three  Execu- 
ton  who  proved  the  will  of  a  Testator 
where  the  other  two  had  not  executed  a 
Deed  of  disclaimer. 

This  was  a  Bill  to  carry  into  execution  the 
will  of  John  Eaton,  dea»sed,  a  wheelwright, 
and  was  filed  by  all  the  children  of  the  testator, 
excepting  John  Eaton,  who  had  been  made  with 


Smith  the  acting  executor,  a  defendant.  A 
-CeMni  que  Trust  of  age,  hut  of  decree  had  been  made,  and  an  account  ordered 
ir^Mrf— pRACTlCBOS  to  discharging  ^^  ^e  taken.  The  Master,  by  his-rcport,  stated 
^es  by  final  decree  upon  Bill  for  the  balance  due  from  the  executor  and  the 
'^'  available  personal   estate  of  the  testator.      By 

derdon  stated  this  to  be  a  bill  for  an  the  will  the  testator  appointed  three  executors, 
the  rents  and  profits  of  freehold  lands  whom  he  authorised  and  requested  to  carry  on 
y  the  trustees  appointed  under  the  will  his  business,  and  he  directed  that  they  should 
'xiiDother  of  Miss  Wilkinson  for  her  stand  possessed  of  the  monies  arising  from  the 
^  account  was  almost  of  course,  but '  sale  of  his  property  and  from  his  business,  upon 
one  peculiarity  in  the  bill,  that  it  was'  trust,  to  divide  the  same  among  his  children,  all 
<>'  next  friend  of  Miss  Wilkinson,  who,  of  whom  he  named  except  his  son  John.  The 
't  imbecile,  was  of  too  slow  and  back-  testator  continued,  he  had  purposely  omitted  the 
'it:ct  to  manage  her  own  affairs.  name  of  his  son  John  on  account  of  his  beha- 
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viour.  He  gave  him  51.  only,  and  trusted  that  | 
he  would  alter  his  conduct  and  behave  himself 
towards  his  brothers  and  sisters  wifch  that  kind- 
ness and  affection  that  was  due  to  them,  and 
towards  his  executors  with  respect ;  and  in  case 
be  did  so,  the  testator  gave  unto  his  three 
trustees  and  executors,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and 
administrators  of  such  survivors,  full  authority 
to  permit  his  sbn  John  to  have  an  equal  share 
of  his  estate  with  his  brothers  and  sisters.  Ihe 
defendant  Smith  alone  proved  the  will.  The 
testator^s  business  was  carried  on  by  his  two  sons 
John  and  George.  The  business  nas  been  well 
conducted  by  John,  who  had  been  bred  to  it, 
which  George  had  not,  and  yielded  a  large  pro- 
fit. 

Mr.  KindersUyy  for  tbe  defendant  Smith, 
admitted  that  the  business  had  prospered,  and 
that  it  had  yielded  a  profit  of  not  less  than  33 
per  cent. 

Mr.  Girdles  tone,  for  tbe  plaintiff.  John 
Eaton  the  younger,  died  in  1828,  and  another 
person  had  been  appointed  to  carry  on  the 
business.  A  state  of  facts  had  been  brought  in 
before  the  Master,  stating  that  John  Eaton,  the 
son,  had  demeaned  himself  well,  and  that  his 
representatives  were  entitled  to  an  equal  share 
with  his  brothers  and  sisters  in  the  executor's 
property  ;  but  in  the  affidavit  in  support  of  this 
statement  tbe  defendant  Smith  only  stated  that 
he  had  employed  John  Eaton  to  conduct  the 
business.  I 

Lord  Langdalb. — ^Tbe  testator  intended  that 
his  son  John  should  have  an  opportunity  of 
redeeming  himself. 

Mr.  Girdlestone. — ^There  were  three  execu- 
tors appointed  by  the  testator — two  declined  to 
act,  but  executed  no  disclaimer.  Was  it  com- 
petent for  Smith,  the  sole  acting  executor  under 
the  will,  to  exercise  his  discretion  on  the  claim 
made  for  John  Eaton,  the  son  ? 

Lord  Langdalk. — It  was  not  a  personal 
confidence,  because  it  was  to  the  executors  and 
to  the  survivor  of  them,  and  to  the  executors  of 
such  survivor. — Order  made. 


a  judge's  order  or  summons  being  previously 
issued.  On  Thursday  last  the  defendant  was 
opposed  by  his  creditors  in  the  Insolvent  Debtors* 
Court,  and  was  remanded  for  seven  months  for 
having  fraudulently  disposed  of  part  of  his  pro* 
perty.  Being  in  custody  at  the  suit  of  a  friend!) 
creditor,  it  was  feared  that  the  object  of  the  other 
creditors  would  be  defeated,  as  the  insolvent 
would  be  entitled  to  his  discharge  at  tbe  end  of 
the  seven  months.  But  the  Act  of  1  &  2  Vict. 
c.  110.  which  abolished  arrest  by  mesne  process, 
did  not  (he  contended)  include  such  a  case  as 
this,  and  therefore  the  insolvent  might  be  de- 
tained by  a  capias  without  a  judge's  order  or 
summons,  and  even  though  tbere  might  be  no 
fear  that  the  insolvent  was  likely  to  leave  tbe 
country. 

Lord  Denman. — What  was  tbe  leasoa  assigned 
by  the  officer  for  not  granting  tbe  capias? 

Mr.  Ball. — ^That  he  wished  for  the  direction 
of  the  Court. 

Lord  Denman. — Did  you  mention  the  case 
to  Mr.  Justice  Littledale  in  the  Bail  Court  ? 

Mr.  BalL — I  did,  and  he  wished  to  have  the 
opinion  of  the  full  Court. 

Rule  granted. 


COURT  OF  COMMON  PLEAS.— 2Vbr.  23. 


COURT  OF.  QUEEN'S  BENCH.— iViw.  23. 

Sittings  in  Banco. 

GococK  r.  Wbllbe. 

Writ  of  Capias — WJietlier  an  Insolvent 
Debtor  in  prison  under  a  remand^  may  he 
detained  by  a  Writ  of  Capias,  without  a 
Judge^s  Order  or  Summons,  although  there 
might  be  no  apprehension  of  his  leaving  the 
country, 

Mr.  Ball  moved  for  a  writ  of  capiat  without 


Nbilson  9.  Slbb. 

Rule  to  compute — Service  where  Defendant 
is  abroad — Practice. 

Mr.  Ogle  moved  to  make  a  role  absolute  to 
compute  principal  and  interest,  due  on  a  pro- 
missory note  of  tbe  defendant,  who  was  thij 
captain  of  a  ship,  and  had  sailed  abroad.  Tbi 
writ  had  been  served  at  his  residence.  No.  45i 
Wellclose-square,  in  September,  and  an  appetrj 
ance  having  been  entered  for  him,  notice  of  dei 
claration  was  delivered  to  him  at  the  same  pboi 
on  the  24tb  of  October.  He  then  asked  fo 
time,  and  the  plaintiff  consented  to  allow  bio 
fourteen  days  to  pay  the  debt  and  costs,  at  ibi 
expiration  of  which  time  a  rule  nisi  to  compuu 
was  obtained ;  but  on  an  attempt  being  made  t^ 
serve  him  at  bis  house,  it  was  stated  that  be  «« 
gone  abroad,  having  sailed  four  days  before,  i 
copy  of  the  rule  was  left  with  a  female  servii^ 
on  the  premises,  and  another  copy  was  stuck 
in  the  Master's  Office,  it  was  submitted  that  t 
was  sufficient  service.  Affidavit  of  such  s 
was  made. 

Tin  DAL,  C.  J. — The  question  is,  whetK 
should  not  have  been  part  of  the  rule  nisi 
this  should  be  deemed  good  service.  The 
may  be  amended  in  that  respect. 

Rule  refused. 
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Nov.  25. 


OP  BARRISTERS  FROM  TBI8  COURT. 

EF  JcsTiCB  TiWDAL  addressed  Mr. 
lankie  as  follows : — With  respect  to 
ion  made  by  my  brother  WUde  on 
of  temiy  on  the  subject  of  the  sole 
e  privilege  of  the  sergeants  being 
practising  in  this  Court,  notwith- 
i  warrant  of  the  Crown  under  the 
I,  we  have  given  the  matter  full 
1,  and  resolved  on  the  course  we 
iopt.  Upon  the  first  day  of  next 
I  should,  owing  to  circumstanceti, 
om  town  on  that  day,  then  on  an 
cr  my  return,  I  shall,  if  any  gentle- 
hc  degree  of  the  coif  be  present,  not 
[n  to  move.  But  at  the  same  time, 
leman  so  first  passed  over  shall  be 
nakin^  anv  olMervations  as  to  the 
iself  and  of  other  members  of  the 
ncT  of  the  degree  of  the  coif,  to  be 
ill  be  willing  to  hear  him  on  that 
hall  either  then,  or  if  his  observa- 
ippear  to  require  further  considera- 
te future  day,  announce  the  course 
in  ally  to  adopt,  and  the  reasons  on 
I  be  founded. 


COURT  OF  EXCHBQUBR.— Mw.  16. 

Sittings  in  Banco. 

Leb  V,  Holland. 

Warrant  of  Attorney  —Practice — NeceS" 
tity  that  the  Affidavit  should  allege  that  tlis 
party  making  it  saw  tfie  Dejeiidant  alive 
on  a  certain  day. 

Mr.  Whitsmore  moved  for  leave  to  enter  up 
judgment  on  a  warrant  of  attorney.  In  order  to 
prove  that  the  defendant  was  alive  on  a  certain 
day,  the  deponent  swore  that  he  ^'  saw**  btm  on 
that  day.  The  officer  of  the  Court  declined  to 
draw  up  the  rule,  because  the  affidavit  did  not 
allege  that  the  party  making  it  saw  the  defen- 
dant <'  alive."  But  the  affidavit  went  on  U> 
state  that  he  verily  believed  the  defendant  to  be 
^' still  alive,"  which  could  not  be  had  he  not 
been  living  when  seen  some  days  before. 

The  Court  thought  it  better  to  adhere  to  the 
long- established  forms  used  in  these  cases,  and 
directed  the  affidavit  to  be  amended  before  the 
rule  issued. 


Nov.  26. 


Sittings  in  Banco. 

Nov.  1& 

Marks  t;.  Bekjamiit. 


Sittings  at  Nisi  Prios. 
i  V.  Johnson  and  Others. 

or  Rent  when  a  Landlord  has  a 
ft  to  Distrain. 

an  action  to  recover  the  value  of  a 
furniture  distrained  by  the  defcn- 

ice  set  up  was,  that  the  plaintiff  had 
removed  the  goods  in  question  to 
andlord  from  distraining  for  the  rent 
was  considerable  doubt  upon  the  evi- 
ler  the  rent  was  due  on  the  17th  of 
e  2'2d,  the  goods  having  been  re- 
le  I  dth,  in  the  middle  of  the  day, 
lord  living  at  Gravesend. 
aule  said  that  it  was  now  settled 
nlcss  the  rent  was  actually  due  and 
:i\  the  goods  were  removed,  the  land- 
legal  right  to  follow  them, 
returned  a  verdict  for  the  defendants, 
learned  Judge's  direction,  found  the 
e  (roods  to  be  18/.,  for  which  sum  he 
iunti£rs  counsel  leave  to  move  to 
lict,  in  case  the  Court  above  should 
v(;ur  of  a  point  of  law  raised  by  them 
ilf. 


a 


Licensed  Victuallers — H^t  constitutes 
Disorderly   House    under    the   Stat.  25 
Geo.  2.  c.  36. 

This  penal  action  was  tried  on  the  25th  of 
June  last  (a),  and  was  brought  against  the  de- 
fendant as  the  landlord  and  occupier  of  Howard's 
Coffee  House,  situate  in  St.  James's-place, 
Duke*s-place«  Aldgate,  a  place  much  resorted  to 
by  members  of  the  Jewish  faith,  who  were  in  the 
habit  of  celebrating  their  marriage  feasts  there, 
keeping  the  Passover,  and  also  giving  public  and 
private  balls,  concerts,  and  masquerades,  to  en- 
force the  penalty  of  JCIOO.  under  sec.  2.  Geo.  II. 
c.  36.  on  the  plea  of  the  house  being  kept  for 
public  "  music  and  dancing**  without  a  license, 
and  therefore  within  the  terms  of  the  Act  a 
'*  disorderly  house."  At  the  trial,  Lord  Abinger 
was  decidedly  of  opinion  that  the  case  was  not 
proved,  and  therefore  directed  a  nonsuit  to  be 
entered,  but 

Mr.  Humfrey  having  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  that  the  case  ought  to 
have  been  submitted  to  the  jury,  who  ought  to 
have  found  the  facts. 

Mr.  Jervis  now  appeared  in  opposition  there- 
to, and  argued  that  the  learned  Chief  Baron  was 
quite  correct  in  withholding  the  case  from  the 
jury,  for  that  the  facts  proved  showed,  on  the 
authority  of  several  cases  cited  by  the  learned 

(a)  See  Report  and  ante,  vol.  ii.  p.  162. 
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gentleman,  ihal  the  house  did  not  come  within  i 
tlie  tenns  of  the  Act.     In  order  to  constitute  a' 
disorderly  house  within  the  Act,  it  ought  to  be 
shown  that  it  was  kept  expressly  for  the  purpose 
of  public  music  and  dancing,  and  opened  at  re- ; 
gn^ar  and  stated  times,  and  that  the  defendant 
was   aware   of    the  purpose   for  which  it  was 
opened  by  the  parties  to  whom  the  room  was 
lei  out  by  him. 

Mr.  Ummftey  sobmttled,  that  the  fiuts  proved 
did  bring  the  caae  within  the  Act ;  at  all  events 
it  was  a  caae  for  the  jury  to  say  whether  the 
defendant  knew  of  the  proceedings.  As  it  was, 
the  learned  judge  had,  on  his  own  authority,  told 
the  jury  that  the  house  was  not  a  disorderly  house 
within  the  Act.  If  the  Court  were  to  uphold  that 
mling  without  taking  the  opinion  of  the  jury,  they  | 
would  be  deciding  as  a  matter  of  law  that  under 
all  the  strong  ia^  proved  in  the  case,  the  house 
was  not  within  the  Act,  which  would,  in  fict,  be 
a  virtual  repeal  of  the  statute. 

The  CousT,  after  consideiation,  made  the 
mle  absolute  ihit  a  new  trial,  the  puisne  •Barons 
being  of  opinion  that  there  was  something  to  go 
to  the  jury. 

Nov.  26. 
Sittings  in  Banco. 

V.  Beckbtt. 


Rt'LB  to  ccmjndB  agaitut  two  persons,  ma- 
hers  of  a  Pkomissort  Notb. — Service — 
Practicb. 

This  was  an  action  against  two  parties  jointly 
1i  ibie  on  a  promissory  note,  in  which  the  judg- 
ment had  bcien  allowed  to  go  by  de&nlt. 

Mr.  Addison  now  moved  to  make  a  nde 
absolute  to  refer  the  case  to  the  Master,  as 
usual,  to  compute  the  amount  of  principal  and 
interest  doe  on  the  note  in  question ;  bat  was 
desirous  of  knowing  whether  the  service  of  the 
rule  nisi  on  one  onlv  of  the  defendants  was 
enough  to  entitle  him  to  make  his  rule  absolute 
igaiust  both  the  defendants. 

Lord  ABi9GBft. — That  is  enough.  There  is 
BO  nccc¥sity  to  serve  them  both,  if  tbey  are 
jftintiy  Uabfe. 

Rule  absolute. 


of  February,   1837,  a  widower,  leaving   a  real 
estate  worth  £4000.,  and  personal  property  of 
the  value  of  £2000.     In  March,  1827,  his  wife 
being  living,  and   being  on  terms  of  affection 
with  all  hi;i  children,  he  executed  a  will,  which 
was  attested  by  three  witnesses,  and  which  be 
enclosed  in    an    envelope,  sealed.      In  April, 
1827,  his  wife  died,  and  having  had  a  quarrel 
with    his    son,    Thomas    Munnings,  he  made 
various  alterations  in  his  will,  cutting  off  his  sod 
with  a  shilling.      He  afterwards  quarrelled  with 
his  other  sons,  and   in  September,    1834,  be 
made  further  alterations  in  the  will,  catting  them 
off  with  a   shilling,  and  making  his  daughter 
Ann  Rebecca  sole  executrix.     After  his  death 
the  will  was  found  in  a  secret  well  in  his  writing- 
desk,  enclosed  in  an  envelope,  but  not  sealed, 
with  the  various   alterations  and  obliterations, 
and  the  names  of  the  attesting  witnesses  era&ed. 
It  appeared  that  the  deceased,  prior  to  his  death, 
had  become  much  displeased  with  his  daughter, 
on  account  of  her  marriage,  and  had  declared 
that  she  should  not  be  benefited  by  his  property. 
The  case  came  on  for  hearing  upon  the  answers 
and  eridence  of  the  three  witnesses.     For  Mrs, 
Holby,  it  was  contended  that  the  will,  as  altered, 
was  an  operative  will,  and  not  revoked ;  on  the 
other  hand,  it  was  argued  that,  on  the  face  of 
the  paper ^  with  the  alterations  and  the  cancella- 
tion of  the  attestation  dause,  there  was  not  suffi- 
cient to  entitle  it  to  probate. 

After  hearing  the  Queen's  Advoeaie  and 
Dr.  Haggardj  for  the  respective  parties. 

Sir  H.  Jbxnbr  said,  the  case  was  not  without 
difficulty ;  but  he  was  of  opinion  that  the  will 
was  revoked,  and  thai,  as  ftur  as  appeared  to  the 
Court,  the  deceased  must  be  held  to  have  died 
intestate.  It  was  clear  that  it  was  not  his  inteo-i 
tion  latterly  that  his  daughter,  Mrs.  Holbr, 
should  have  so  large  a  share  of  his  property  as 
was  given  her  by  the  altered  will ;  and  it  was 
equally  dear  that  he  did  not  intend  that  his 
sons  should  have  the  property  that  would  de- 
volve to  them  by  an  intestacy;  but  it  was  a 
choice  of  difficulties,  and  the  Court  was  ol 
opinion  that  the  deceased  had  left  undone  whal 
he  probably  intended  to  do— namely,  re-execuu 
the  will  in  the  presence  of  witn 


PREROGATIVE  COURT.— -Yor.  16. 

HOLBT  A5D  WiFB  V.  MCKXDIGS. 

Revocation  of  a  Will  6y  aterations  and 
cbiiterations  made  by  ike  Testator. 

Proring  the  will  of  Mr.  G  B.  Munnings  by 
Mrs.  Ann  Rebecca  HoOnr,  wde  of  John  Holby, 
one  of  the  danghlers  of  the  deceased,  as  scie 
cxecotfix.  against  the  other  childmi  of  the  de- 
ceased.   The  daccased  died  snddenlv  oo  the  9th 


COURT  or  TBB  SHERIFF  OP  MIDDLESEX 


Stockdals  v.  UaxsARD. 

lAbei. 

(Oontinved  from  page  59.) 
The  Un'Dee-Sbbrifp. — How  is  it  evioeno 

in  this  cause? 

Mr.  Siockdale. — ^It  had  been  poblisbed  bi 

defendants. 

The  Ukdkb-Sbb&iff. — The   costs  of  thi 

former  trial  are  not  evidence  in  this.     Thepru 
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»f  the  conrti  of  hw  in  fonner  trials 
given  in  evidence,  bot  not  printed 
less  to  iihow  the  animus  of  the  defen- 
t  the  proceedings  of  the  House  of 
could  not  be  introdnced  there. 
Kkda/e. — The  defendants  themselves 
no  malu*  amimuM  in  this  case — that 
be  with  the  authors ;  but  for  what  the 
published  they  were  responsible  to 
to  the  country.     They  pleaded  that 
privileged  to  publish  what  the  House 
•ns  ordered.      And    when    they  got 
1 300/.  costs,  what  was  allowed  to  him? 
ent  four  years  of  time  and  talent,  and 
aged  man ;  he  bad  got  only  1  Is.  4{L ; 
winner — he  had  beaten  the  great  men 
so  highly  paid,  and  there  was  his  rs- 
^  must,  however,  refer  to  a  consecutive 
Diished  by  the  inspectors  of  prisons 
,  one  of  whom  wss  Mr.  William  Craw- 
le  other  the  Rev.  Whilworth  Russell, 
kvorth  Russell,  Esq.     In  their  report, 
e  complained,  they  stated  that  he  was 
er  of  a  certain  book  which  was  found 
the  rooms  of  Newgate.     It  appeared 
inged  to  one  Foulger,  who  bed  been  a 
I  ship,  and  who  had  had  it  for  the  use 
,  and  the  attention  of  the  Lord  Mayor 
nen  having  been  called  to  the  book  by 
uncourteous  language  of  the  inspec- 
sons,  took  it  into  their  consideration. 
>  the  opinion  of  the  aldermen  the  in- 
us  went  on : — *'  We  now  proceed  to 
e  mis-statements  in  the  Report  of  the 
'  of  the  Court  of  Aldermen,  which  we 
iy  shown  to  be  our  duty  to  correct. 
g  of  the  statements  in  the  inspectors* 
lative  to  the  books  found  by  them  in 
ess  through  the  wards  of  the  prison, 
ittee  thus  express  themselves: — *  Pass- 
other  books  particularised  in  the  re- 
onfine  ourselves  to  the  notice  of  the 
red  to,  for  the  name  of  which  and  its 
inks  are  led ;  and  the  name  of  Stock- 
iitioned  as  that  of  the  publisher,  and 
>nal  statement  that  the  book  was  of  a 
u sting  nature,  and  the  plates  obscene 
^nt  in  the  extreme.    We  were  prepared 
net  with  a  publication  very  dinerer>t 
which  was  handed  to  us,  as  being  the 
»ook  referred  to  by  the  inspectors.    We 
t  it  bore  the  title  of  the  '  Generative 
John  Robertson,'  and  that  it  was  de- 
y  permission  to  the  late  Dr.  Baillie. 
ud  on  a  careful  examination  to  be  a 
book,  the  plates  to  be  purely  ana  to- 
culated  to  attract  the  attention  of  per- 
nccted  with  suigical  science;  and  we 
om  Mr.  Cope  that  it  belonged  to  the 
J  prisoner  Foulger,  who  had  been  cap- 


tain of  a  whatar,  and  who  had  devoted  himielf  to 
such  studies.'  But  we  deny, "  said  the  inspeo* 
tors,  '*  that  the  book  is  a  scientific  work,"  and 
they  characterised  it  as  a  work  of  Stockdale's^ 
the  obscene  publisher.  Now,  he  would  not  at* 
tempt  to  disgust  the  Court  by  the  one  thousand 
times  more  obscene  language  introduced  into  the 
report  of  these  esquire  and  reverend  inspectors  of 
prisons,  but  he  must  say  that  of  all  the  works 
he  had  ever  read,  if  he  wanted  a  book  vritb  the 
most  obscene  expressions,  he  would  take  the  re- 
port. And  yet  that  was  the  book  which  the 
House  of  Commons  threatened,  if  there  were  a 
complaint.  He  would  hand  the  book  to  the 
jury*  but  he  would  only  read  one  inferential  re- 
mark. It  was  said  of  one  prison,  *'  In  this  yard 
the  visitors  are  admitted  dose  to  the  prisoners, 
and  are  separated  only  by  optn  iron  railings,  and 
rarely  in  the  presence  of  an  officer."  There  was 
also  like  eridence  in  p.  106. 

The  Undxr-Shbriff. — Was  the  book  of 
defendant's  publishinff  ? 

Mr.  8iockdal0,—li  was  published  after  the 

former  report,  and  it  was  bouffht  after  the  former 

publication;  it  was  published  in  1837. 

I     The  Undbr-Shbuff.-^So  it  appears  by  the 

I  type.     Can  you  give  us  any  evidence  of  the  sub- 

I  sequent  publication? 

I  Mr.  StoekdaUdid  not  know  whether  he  could 
I  call  the  defendant's  attorney. 

The  UpiDBR-SHBRirr  did  not  know  whether 
the  defendant's  attorney  appeared. 
I     Mr.  Parkes,  who  was  in  court,  said  that  he 
did  not  appear  as  defendant's  attorney. 

Mr.  Stockdale  continued.    There  were  doubt- 
less those  who  could  find  '*  sermons  in  stones, 
'  and  good  in  every  thing ;"  but  he  would  refer 
the  jury  to  nages  106,  i07,  136,  and  137  of  the 
';  report  of  the  inspectors,  and  he  would  assert 
.that  in  that  book  the  housebreaker,  the  high- 
.  wavman,  and  other  wrong-doers,  would  obtain  a 
^  coae  of  instruction  in  misdeeds,  and  that  those 
\  who  wished  to  plunge  into  disgusting  language 
might,  in  the  books  which  it  was  thought  neces- 
sary to  force  into  circulation  in  this  moral  coun- 
try, obtain  a  better  code  of  immorality  and  vice 
than  from  any  other  source.     It  was  well  known 
that  by  an  ingenuity  in  putting  leading  questions 
every  one  migh  obtain  what  answers  he  pleased. 
These    inspectors    put  leading  questions,   and 
though  Mr.  Cope,  of  Newgate,  remonstrated,  he 
was  obliged  to  go  on ;  and  Mr.  Chesterton,  of 
;  Cold-Bath-Fields,    had  complained  of  distinct 
1  misrepresentation.     He  would  next  refer  to  what 
.  had  been  published  that  rooming,  to  show  that 
'Messrs.  Hansard  still  continued  to  pursue  the 
;  same  course  that  they  had  hitherto  taken  in  that 
cause. 

The  Undbr-Shbriff  could  not  visit  the  de- 
defendants  with  anything  that  took  place  in  the 
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Queen's  Bench  yesterday  on  the  part  of  the  she- 
riff.    If  the  plaintiff  were  damnified  hy  anything 
the  sheriff  had  done  he  had  his  remedy,  but  it : 
could  not  injure  the  defendants  unless  it  were 
done  with  their  knowledge.  \ 

Mr.  Stockdale  would  observe  that  all  the 
legal  talent  which  the  public  purse  could  employ 
was  against  him ;  but  his  legal  right  he  would 
haye,  though  they  should  give  a  fee  to  counsel 
under  cover  of  another  party.  | 

The  Under-sheriff  had  told  him  before, | 
and  must  tell  the  jury,  that  the  defendants  could 
have  nothing  to  do  with  that.  I 

Mr.  Stoekdale. — On  the  first  occasion  appli- , 
oation  was  made  to  the  House  of  Commons ;  on 
the  second  cause  exactly  the  same  took  place ; , 
and  again,  in  the  present  cause,  the  day  before  | 
compensation  was  to  be  given,  another  attempt 
was  made  to  deprive  him  of  his  right  by  a  side- 
wind. He  did  not  know  what  was  strict  law,  but 
he  knew  constitutional  law  better  than  both 
Houses  of  Parliament.  He  could  not  be  com- 
mitted without  being  brought  to  the  bar,  and  if 
the  House  should  usurp  such  a  power  under  the 
really  proud  constitution  of  this  empire,  the  jury 
should  want  no  power  that  he  could  afford  either 
in  their  defence  or  his  own.  If  the  House  of 
Commons  should  dare  to  attempt  such  a  despo- 
tism, they  should  be  met  by  him  at  the  bar  of 
the  House,  and  he  would  show  them  there  what 
he  might  have  shown  them,  as  their  equal,  if  he 
had  not  consented  to  become  a  partisan,  had  he 
not  preferred  eating  bread,  and  coarse  bread  it 
was,  to  selling  the  rights  of  his  country.  The 
Sheriff  of  Middlesex  had  not  nerve,  or  he  never 
would  have  truckled  to  that  power,  or  to  any 
other.  He  sat  in  that  court  as  a  judge ;  but  the 
effect  of  his  application  to  the  Court  of  Queen's 
Bench  would  be  to  deprive  the  jury  of  their 
greatest  right  under  the  British  constitution. 
The  Attomey«General  had  stated  in  the  Court 
of  Queen's  Bench  that  his  (Mr.  Stockdale's) 
oomplaints  were  completely  futile,  and  that  he 
had  every  power,  by  petitioning  the  House  of 
Commons,  to  obtain  redress  from  the  same  high 
court  by  which  the  injury  had  been  inflicted. 
But  before  he  had  taken  a  single  step,  Lord  John 
Russell  had  refused  to  present  his  petition. 

The  Undbr-Sheriff. — Unless  the  defen- 
dants were  cognisant  of  this  it  oould  not  be 
stated. 

Mr.  Stoekdale.  Before  he  had  taken  any 
steps  he  did  petition,  or  attempt  to  petition  the 
House.  He  might  read  many  applications  to 
Members  to  present  his  petition.  Every  one 
told  him  that  he  would  have  redress  if  there  were 
a  wrong.    Eveiy  one  said,  you  have  the  right  to ' 

Sitition,  "  but  I  will  not  present  it."     And  the  | 
ouse  would  not  even    appoint  an  officer  to 
'*e   petitions    which  Members    would  not 


present.  And  could  the  jury  conceive  that  sny 
sum  which  they  could  give  would  compensate  s 
man  so  persecuted  ?  He  and  his  father  had 
spent  30,000/.  in  maintaining  the  institutions  of 
the  country ;  he  was  not  the  one  to  pull  them 
down ;  and  yet  he  had  been  represented  to  the 
judges  as  a  man  about  to  fly  to  Amenca.  It 
was  fifty  years  since  his  father,  defended  by  the 
late  Lord  Erskine,  had  stood  at  the  bar  of  the 
House,  and  successfully  opposed  arbitnry 
power.  But  there  were  giants  m  those  days  in 
the  House.  He  would  CNoly  refer,  in.  cominua* 
tion,  to  what  had  been  brought  before  the  Court 
of  Queen's  Bench,  by  his.  able  advocate  m  the 
last  action;  the  opinion  of  Lord  Brougham, 
which  was  so  applicable  and  so  much  to  the 
point,  that  he  was  sure  it  would  have  its  doe 
weight  with  the  jury  in  assessing  the  damages 
in  the  present  case.  But  he  ought  first  to 
remove  a  wrong  impression  which  the  former 
verdict  had  created.  His  counsel  in  the  harry 
had  said  '<  whether  you  give  1002.  or  a  far- 
thing,  you  must  give  something,"  and  the  iurv, 
mistaking  the  highest  sum  for  the  limit  of  hisj 
claim,  had  given  the  highest  sum  that  was 
named,  thinking  he  had  asked  no  more.  He 
had  received  1 00  guineas  a-day,  and  his  ae- 
quirements  entitled  him  to  a  larger  sum  than  il 
he  kept  a  chandlei^s  shop;  but  it  was  for  th^ 

i'ury  to  say  what  damages  those  talente  entitie(| 
lim  to ;  tor  a  man  whose  education  enabled  hin^ 
to  pleaid  his  own  cause  was  entitled  to  mor^ 
damages  than  the  mere  mendicant,  whose  wants 
would  be  relieved  by  a  meal  given  to  him  by  th^ 
Mendicity  Society.  But  even  the  right  of  th^ 
mendicant  was  not  to  be  infiringed,  and  in  hii 
own  case  the  jury  ought  not  to  limit  the  amoam 
by  a  mere  consideration  of  pounds,  shillings,  hm 
pence.  Had  he  not  suffered  materially  ?  Woula 
the  jury,  after  the  charges  that  had  been  roadj 
sgainst  him,  entrust  him  to  publish  any  work 
And  yet  he  challenged  for  his  character  tb< 
fullest  inquiry,  and  only  as  it  came  out  clea^ 
would  he  ask  them  to  appeciaie  it.  With  tbes< 
prefatory  remarks  he  would  read  what  Lx>Td 
Brouffham  said,  referring  to  his  (Mr.  Stock 
dale's)  case.  These  were  Lord  Brougham* 
words:— '* The  pretensions,  at  different  times 
set  up  by  the  Houses  of  Parliament  to  certaii 
privileges,  placing  them  above  the  law  of  th< 
land,  are  the  more  familiarly  known  in  conse 
quence  of  their  having  of  late  been  brought  inti 
diiicussion  by  a  new  and  extravagant  claiin 
asserted  qn  behalf  of  the  House  of  Commons 
to  publish  libels  through  irresponsible  agents 
The  natural  course  of  irregular  and  anomalou 
power  is  that  it  should  increase  gradually  unti 
it    becomes  intolerable,  and   create    resistant 

which  finally  prevails. 

(To  be  con^tiuierf.) 
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lRTICLED  GLBBK8  APPLYING  TO  BE  ADMIITED  ATrORNIBS(a) 

IN  HILARY  TERM,  1840. 

{ConHnmdJhfm  p.  75.) 

(erk^s  Name  and  Rendence.  To  whom  Articled  or  Asgigned. 

omas  Carr,  North  Shields.  John  I»wrey,  North  Shields, 

ndrewy  Starcross.  John  Gidley,  Exeter. 

lllamy    the    younger,     18»  Portugal  Samuel  Danks,  Birmingham. 
Birmingham,  and  Minohester. 

;phy  6,  Frederick's  Place.  Old  Jewry*  William  ^tevens,  Frederick's  Place,  Old  Je  wry. 

obert,  London ;  Tewkesbury.  Lind<icy  Winterbottom,  Tewkesbury;  assigned 

to  Edw.  Blackmore,  I,  Mitro  Court,  Temple. 

hn   Fitchett,  40,  Sidmouth  Street;  Joseph  Wagstaff,  Warrington. 
fon. 

William,  Bradford,  Wilts.  William  Timbrell,  Bradford. 

ichard,  68,  Myddleton  Street,  Clerk-    William  Belton  Crealock,  4,  Regent  Street. 

Henry  WUliam,  York.  Thomas  Walker,  York. 

iam  Henryi  Kingston^opon-HuU.  William    Henry    Rosser,   Gny's   Lin    Place; 

assigned    to  Charles  Frost,  Kingstoo-upon- 

Iph   Allen,  27,  Lloyd  Square,  Pen*    John  Bridges,  Red  Lion  Square* 

rorge,  Wells  Street,  Oray*s  Inn  Road ;  John  Mercer,  the  younger,  Ramsgate. 
isgate* 

,  William  John,  1,  New  Court,  Mid*  Giles  Miller,  Goudhurst. 
)le ;  and  Goudhurst. 

«    Joshua  Fumess,    I ,    Manchester  James  Stansfeld,  Halifiu. 
i ray's  Inn  Road ;  and  Halifax. 

liliam  Henry,  51,  Manchester  Street,  William  Evans.  Haverfordwest. 
sUr    Square;    Haverfordwest;    Hen- 
rcet. 

cs,  27,    Tavistock  Place,    Tavistock  Thomas  Lediard,  Cirencester. 
Strattou. 

n,  William  George,  Clapham*  Lawrence  Desborough,  Size  Lane* 

Wiliiam,      12,     Upper     Kennington  Beriah  Drew,  1 86,  Bermondsey  Street  ;  assigned 

to  Geo.  Drew,  1 85,  Bermondsey  Street. 

inuel  Swire,  Richmond,  Yorkshire.  Ottiwell  Tomlin  the  elder,  Richmond,  Yorkshire* 

hincas,  25,    Featherstone  Buildings;  Henry  Goddard  Awdry,  Melksham. 
Iksham. 

James     Henry    George,     13,   Little  Clement  Govett,    Tiverton;    assigned   to  Ro* 
^^treet ;  Tiverton.  bert  Loosemore,  Tiverton. 

illiam,  Skipton.  Thomas  Brown,  Skipton. 

zorge  Harrison,  5,  New  Doswell  Court  William  Pybus,   Middleton  Tyas;   assigned  to 

Thomas  Henry  Dixon,  5,  New  Boswell  Court 

^arry  Harris,  6,  Essex  Street,  Strand.  John  Geare,  the    elder,  Exeter  ;   assigned  to» 

Wightwick  Roberts,  Lincoln's  Inn  Fields* 

dward,  Cheltenham.  Joseph  Cooper  Sratford,  Cheltenham. 

Frederick  Rowland,  4,  Warwick  Court,  Horatio  Hughes,  Aberystwith. 
n;  and  14,  St.  Thomas  Street  East, 

,  Thomas,  58,  Ptet  Street,  Camden    William  Barker,  Huddersfield. 
and  HuddersfiekL 

>n,  44,  Southampton  Buildings ;  Aln-    William  Dickson,  Alnwick. 
and  Middleton  Street. 

i,  Thomas,  20,  Baker  Street,    Uoyd    William  Rymer,  Dwliagtoo. 
;  Cockerton ;    and    Norfolk    Street, 
i. 

eury,  34,  Percy  Street,  Bedford  Square;    John  Teeedale,  31,  Fenchurch  Street. 
'J)  Great  Coram  Street.  {To  he  continued,) 

(a)  Marked  *  are  Common  Pleas,  the  rest  are  Queen's  Bnch. 
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Lincoln's  Inn. — Nov.  19. 

Thomas  Flowers. 
William  Daniel  Bollock. 
Joseph  Whalley. 
Lumsden  MackesoD. 
Jostah  Heale. 

N(n>.  22. 
Alban  Charles  Stooor. 
Charles  Cassidi. 
John  Todd,  jnn. 
Andrew  Bisset. 
Roger  Wood. 

Inner  Ivxpia^Nov.  22. 

Richard  Ford. 

William  Atherton. 

James  William  Dacdonald. 

George  Tickell. 

Edward  Piatt. 

John  Williamson  Fulton. 

James  Plaisted  Wilde. 

William  Forsyth. 

Geoige  Taylor. 

Robert  Thorpe. 

WiUiam  Webster  Watson. 


I 


John  Edward  Panter. 
Stephen  Charles  Denison. 
George  Wilkin. 

George  Goodin  Moulton  Barrett. 
John  Edward  Giles. 

MiDDLB  TcitPLB.--iV00.  6. 

Patrick  Robert  Welch. 
Hamilton  Gorges. 
Rolla  Rouse. 
Henry  Nichols. 

iViw.  22. 
Matthew  Fortescue. 
James  Vaughan. 
Vincent  Dowling. 
Thomas  Hanmer. 
Edward  Windsor. 
Edmund  Humphrey  Woolrych. 
Simon  Bristowe. 
George  Henry  Woodward. 
John  Monk. 
John  Burmester. 
James  Jell  Chalk. 

Grat*8  Ink.— JViw.  22, 
Richard  George  Stevens. 


ARTICLED  CLERKS  WHO  PASSED  THEIR  EXAMINATION 

MICHAELMAS  TERM,  1839. 

Name  nnd  Residence  of  Attorney  to  whom  articled  or  assigned. 
Henry  Mooring  Aldridge,  Poole. 
George  Anderson,  Ludlow,  Salop ;  assigned  to  Geoige  Pleydell 

Wilton,  16,  Gray's-inn-square. 
George  Eastlake,  Plymouth. 
Henry  Scarth,  2,  Lyon*s  Inn. 
West  Awdry,  Chippenham,  Wilts. 
Richard  Underbill,  Birmingham;  assigned  to  WiDiam  Wilb, 

Birmingham. 
John  Coles,  25,  Throgmorton-street. 
Baitlett,  Robert  Henry  William    Samud  Craddock,  Shepton  Mallet;  assigned  to  Edward  Michell, 

Shepcon  Mallett. 
Robert  Bartlett,  Reading. 
Robert  Cook,  Bath. 
John  Law,  Manchester. 
Francis  John  Gunning,  Cambridge;    assigned    to    Frederick 

Talbot,  47,  Bedford-row. 
John  Thomas  Herbert  Parry,  and  John  Jones  Atwood,   Abe- 

rystwith. 
George  Holmer,  23,  Bridge^alreet,  Southwark. 
William  Tooke,  39,  Be£brd-fow ;  assigned  to  William  Ogle 

Hunt,  10,  WliicehaU. 
Edward  Galty,  2,  Red-lion  square, 
r  Geoffge  Rawson,  Nottingham ;  assigned  to  James  Parke,  63, 

Lincoln  Vtnn-fiekis. 
BiiggSy  WiDiam  Slmgcs  Thomas  Briggs,  55,  LincobVinn-fields. 

Brawny  VTilliara  Riehaid   Maychdl,  Boltoa*le-Moors,  Lancaster ;   assigned   to 

WiUiam  Christopher  Chew,  Manchester;  aasi^pied  to  Williaia 

Hugh  Myers,  B^-king-stiecl,  Manchester. 


^aaiet. 
Adney,  Frederick 
Anderson,  Thomas  Francis 

Arthur,  Edward 
Ashford,  Robert 
Awdry,  Frederick 
Baker,  John  Howard 

Bentall,  Francis 


Bartlett,  Alfred  Duriing 

Beaton,  Charles 

BclU  Adam 

Bircham,  Merrick  Biicham 


George 


Booth,  Charles  Brook 
Bowden,  James  (B.  A.) 

Boyson,  John  Robert 


ArUded  Ckrkt. 
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Janws 
ohn  Henrj 
bomas  Wuliam 

ohn  Hawkey  Bingham 
th,  Thomas  MitcheU 
Bamahas,  the  yomiger 
Charles  John 
Fred.  Wm.  PougeC 

T 

Samuel 

Iliara 

avenport  Welch 

ichard 

»hn  James, the  younger 

illiam  Brisaett 

nrj 

hn  Reed 

n 

L-hard 

n,  the  younger 

!>a¥id 

Edward  Falkner 


ederick 

>mas  Washbonme 

I  ward 

I  ohn  Cree 

John  Beanuoot 

1,  Grosveoor 

Ifred  Catchmayd 

eneca 

)hn 

Joseph 

illiam 


is  Porter 

rederick 
It  Paramor 
Charles  John 

(icis 

I,  Henry  Robert 

amuel 

VilUam,  the  younger 

»hn  Fitchett 

Frederick 

James  Arthur 

Richard 


William  Passy  Altrincham, 

Alexander  Thompson,  Manchester. 

George  Capron,  9,  New  Burlington-street ;  assigned  to  Thomas 

Loftus,  New  Inn. 
John  Smale,  Exeter. 
Edward  Sykes,  Wakefield. 
John  Rawlins,  Birmingham. 
John  William  Fleetwood,  Wolverhampton. 
John  Kelly,  Plymouth. 
Georffe  Simmons,  the  jounffer,  Truro. 
Matthew  Rackham,   Norwich ;   assigned  to  George  Frederick 

Hudson,  23,  Bucklersbnry. 
Meabum  Staniland,  Boston. 
John  Gidley,  Exeter. 
Robert   Loosemore,    Tiverton,   Deron ;   assigned    to    William 

Henry  CUpham,  29,  Great  Portland-street. 
John  James  Coulton,  the  elder,  King's  Lynn. 
Sir  George  Stephens,  Knt.,  17,  King's-arms-yard,  Coleman-st. 
Richard  Oewes,  Coventry. 
George  Frederick  Fairclough,  LiTerpooL 
William  Hasard,  Redenall*with-Harieston»  oo.  Norfolk. 
Joseph  Havward,  Sheffield. 
David  Davies,61,  Leicester-square. 
George  Allison,  Richmond,  county  York,  and  Darlington,  county 

Durham. 
Frederick  Day,  Hemel  Hemstead ;  assigned  to  Thomas  Fairt- 

home,  St.  Albans ;  assigned  to  Thomas  Pocock,  59,  Bartho- 

lomew*close. 
George  Shaw,  Bellericay,  Essex. 
Frederick  Lucas,  Louth,  Leicester. 
Frederick  Dowding,  Bath. 
Robert  Gillam,  the  younger,  Worcester. 
John  Hull  Terrell,  Exeter ;  assigned  to  Hull  TerrsU,  30,  Basiug- 

hall-street. 
William  Barker,  Huddenfield. 
George  Hodgkinson,  Newark-upon-Trent 
Robert  Osborne,  Bristol. 
WilUam  Huffhes,  7,  Geom-street,  Minories. 
Robert  Heming  Parr,  Poole, 
Thomas  Harrison,  5,  Walbrook. 
Robert  Barbor,   122,  Fetter-lane;   assigned  to  Francis  John 

Gough,  32,  East^street,  Red-lion-square ;  assigned  to  Richard 

Nation,  23,  Somerset-street,  Portman-square. 
John  King,  Buckingham;  assigned  to  Thomas  Kennedy,  100, 

Chancery-lane. 
Charles  Salt,  Rugelej. 
William  Lee,  Sandwich. 
Charles  Beare  Longcrofi,  Havant,  Herts ;  assigned  to  William 

Bromley,  3,  Gray *8-inn -square. 
William  Lowe,  2,  Tanfield-court,  Temple. 
G.  Rawson,  Nottingham ;  assigned  to  Rich.  Hole,  Leicester. 
Robert  Soulthorpe,  Peter-gate,  Nottingham. 
Thomas  Blackwel   Mason,  Doncaster. 
Joseph  Wagstaff,  Warrington. 
Thomas  Metcalfe,  5,  Lincoln's-inn. 
John  Carr,  Bedford-row;  Arthur  William  Tooke,  Bedford- 


row. 


Matthew  Brettingham,  Kingsbury,  Bungay,  Suffolk ;  assigned 
to  John  Chevallier  Cobbold|  Ipswich;  assigned  to  Alfred 
Cobbold,  5,  Chancery-Une. 
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Nodes,  Stephenson 

Oliver,  John  Bass 
Overton,  James 
Parrott,  WiJliam 

Paxon,  Francis 
Percival,  Andrew 
Philips,  Charles  Frederick 

Pilgrim,  John  Thomas 
Plews,  Thomas 
Polydore,  Henry 
Preston,  Charles 
Prothero,  Charles 
Purvis,  Frederick 


Riccard,  Russell  Martyn 
RohertSy  Frederick  Rowland 
Rohinson,  Joseph 
Rowland,  John  Leche 
Salmon,  George 
Salomon,  Joseph  Constant 

Salmon,  William 

Sharland,  George  Edward 
Sheppard,  Thomas  James 
Slade,  James  Frederick 

Smith,  James  Knight 

Smith,  Rohert 
Snell,  George  Wells 
Sparke,  James  Bird 

Stevens,  Charles,  jun. 
Stone,  David  Heniy 
Stone,  John 
Strick,  Edward 

Surrage,  John 
Teale,  William 
Theobald,  John  Peter 
Thompson,  John 

Tillett,  Jacob  Henry 
Turner,  William  Cullen 
Tuson,  Henry,  the  younger 
Twining,  Daniel 
Twisden,  Thomas  Edward 
Watson,  George  Henry 
Wiffht,  Thomas 
Williams,  Edward 
Williams,  Lewis  Walter 

Worsley,  Jonathan 
Yetts,  Joseph  Muakett 


Articled  Clerks. 

John  Oliver  Jones,  1,  John-street,  Bedford-row;  assigned  to 
John  Philpot,  3,  Southampton -street,  Bloomsbury. 

Thomas  Fowko  Andrew  Burnaby,  Newark-upon-Treut. 

John  Overton,  Fakenham,  co.  Norfolk. 

Robert  Southee,  16,  Ely- place  ;  assigned  to  Edward  Augustine 
Vorley,  Stoney-Stratford,  Buckingham. 

Gustavus  Thomas  Taylor,  18,  Featherstone-buildings. 

John  Gates,  Peterborough. 

John  James,  jun.,  Newnham ;  James  Leman,  51,  Iincdn*B-inD- 
fields. 

Henry  Power,  Atherston. 

Edward  Lawrence,  32,  Bucklersbury. 

Edmund  Sambert  Newman,  Cheltenham* 

Isaas  Preston,  the  younger,  Yarmouth. 

Thomas  Phillips,  the  younger,  Newport,  Monmouth. 

James  Wenn,  Ipswich;  assigned  to  John  Dyneley,  1,  Field- 
court,  Gray's-mn  ;  assigned  to  John  Coverdale,  I,  Field- 
court,  Gray's-inn. 

James  Edward  Jackson  Riccard,  Southmolton,  Devon. 

Horatio  Hughes,  Aberystwyth. 

James  Jay,  Hereford. 

AVilliam  Cooper,  Shrewsbury. 

Edmund  Lloyd,  Thornbury. 

George  Booth,  4,  Newman«street,  Oxford-street;  assigned  to 
Charles  Addis,  10,  Grreat  Queen-street,  Westminster. 

Sturley  Nunn,  Ixworth ;  assigned  to  Harry  Wayman,  Bury  St. 
Edmunds. 

John  Physick,  the  younger,  Bath. 

Francis  Philip  Wingate,  East  Stonehouse,  Devon. 

Philip  Goode,  lowland-street,  Fitzroy-square ;  assigned  to 
Charles  Dodd,  Craven-street. 

Clement  Chadbom,  Newnhan;  assigned  to  Thomas  ^lioU, 
Newnham. 

William  Dean,  109,  Guildford-street. 

William  Thaliessen  Morgan,  Launcestoo* 

Godfrey  Goddard,  Wood-street;  Frederick  Harrison,  34, 
Bloomsbury-square. 

JaiAes  Dougan,  7,  Symond's-inn. 

Frederick  NichoUs  Devey,  34,  Ely-place. 

Henry  John  Mant,  Bath. 

John  Williams,  Swansea;  assigned  to  John  Jackson  Price, 
Swansea. 

Thomas  Lyddon  Snrrage,  Sandwich. 

Robert  Burr,  Leeds. 

John  Theobald,  2,  Staple-inn. 

Walter  Burley,  Shrewsbury:  assigned  to  Jonathan  Scaith, 
Shewsbury. 

John  Rising  Staff,  Norwich. 

William  Ormond,  Wantage,  co.  Berks. 

Henry  Tuson,  Northover,  Somerset. 

Theed  Pearoe,  the  younger,  Bedford. 

James  Partridge,  Tiverton,  Devon. 

Thomas  Hodson,  Castlegate,  city  of  York. 

William  Robinson,  Dudley. 

Peter  Warburton,  St.  Owen's-street,  Hereford. 

Ambrose  Clare,  Frederick's-place,  Old  Jewry,  and  5,  Broad- 
street-buildings. 

Thomas  Carthew,  Woodbridge,  Suffolk. 

Nathaniel  Palmer,  Great  Yarmouth  ;  assigned  to  Robert  Jack- 
son, 41,  Bedford  row. 


Nen  Postage  Act — Orden 
NEW  POSTAGE  ACT. 


9& 


y  SITTINGS  AFTER  MICHAELMAS  TERM. 

1839. 


ect  attention  to  the  Order  for  the 
f  Letters  within  the  London   Di8« 

n  all  letters  not  exceeding  half  an 
ei.'ht,  and  not  being  by  law  specially 
from  the  twopenny  and  penny  post 
<«mitted  by  any  twopenny  or  penny 
jndon  or  Dnblin,  (and  not  naTing 
rough,  or  being  intended  to  pass 
le  (leneral  Post)  there  will,  on  and 
tb  day  of  December  last,  be  chaiged 
a  rate  of  one  penny  only,  provided 
^e  be  prepaid  at  the  time  of  posting 
Bi^  in  case  any  letter  not  bein^  by 
lly  exempted  as  aforesaid,  transmitted 
h  twopenny  or  peony  post,  shall  not 
/  when  posted,  or  shall  exceed  half 
n  weight,  the  same  rate  of  postage 
arged  as    is    now   payable  by  Law 

r  will  be  sent  by  any  such  twopenny 
ost  exceeding  fbor  onneea  in  weight, 

same  shall  hare  originalW  passed  or 
ii tended  to  pass  through  the  General 

in  such  last  mentsotied  case,  not 
the  weiffht  of  sixteen  ounces,  unless 
(ithorisedf  by  the  Order  in  the  London 
the  212d  of  Nov.  last. 


CouHTBY  Post, 

gard  to  all  Inland  Lsmiiii.  There 
arged  upon  all  letters  not  by  law  spe- 
tipted  from  postage,  and  not  exceed" 
an  ounce  in  weighty  (not  being 
It  to  or  from  parts  beyond  the  seas) 
rm  rate  of  postage  of  Four^pence, 
eference,  and  for  every  farther  half- 
ight  a  progressive  and  addition^  sum 
Kjice, 


ce  been  informed  of  the  result  of  weigh- 

of  paper  of  various  manufacturers,  and 

is  not  one  sort  in  general  use,  even 

what  is    commonly  known    as    the 

'  demy  paper,  of  which  may  not  be 

sheet  (and  of  the  superfine  papers  no 

th  an  envelope  and  a  full  sized  seal, 

ch  will  come  under  the  half  ounce,  or 

X  of  postage.      The   only   papers   of 

0  sheets  may  he  used  are  the  foreign 

bank  post,  and  the  very  thin  common 

these  must  be  without  an  envelope. 

unce  weight   will   do  but  little   more 

}  these  quantities  doubled. 


Qoeen'b  Bbncb. — Middlesex. 

Monday,  Dec.  2,  and  daily,  to  Friday,  Dec. 
6,  both  inclusive. — Common  juries. 

Saturday »  Dec.  7,  and  daily,  to  Tuesday,  Dec 
10,  both  inclusive.-^ Special  juries. 

London. 
Wednesday,  Dec  1 U — Adjoarameni^y. 

Common  Pleas. — 3£iddle»ex. 
Friday,  Nov.  29,  and  daily,  to  Friday,  Dec. 
6,  both  inclusive. — Special  juries. 

London* 
Adjournment- day,  Dec.  9. — Common  juries. 

ExcHEQurs  OF  Plbas.—  Middlesex. 

Tuesday,  Nov.  26,  and  following  day. — Com- 
roon  Junes. 

Thursday,  Nov.  28.— Revenue  and  Common 
Juries. 

Friday,  Nov.  29. — Common  Juries. 

Saturday,  Nov.  30,  and  dailv,  to  Tuesday, 
Dec.  3,  both  inclusive. — Special  and  Common 
Juries. 

Wednesday,  Dec.  4,  and  following  day. — 
Common  Juries. 

London, 

Wednesday,  Nov.  27. — To  adjourn  only. 

Friday,  Dec.  6. — Adjournment- day  and  Com- 
mon Juries. 

Saturday,  Dec.  7,  and  daily,  to  Tuesday,  Dec. 
10,  both  inclusive. — Common  Juries. 


Wednesdav,  Dec.  II,  and  dail^,  to  Saturday, 
Dec.  14,  both       " 
Juries. 


inclusive.— Special  and  Common 


.Monday,  Dec.  16,  and  daily,  to  Wednesday, 
Dec.  18,  both  inclusive. — Common  Juries. 

The  Court  will  sit  at  half-past  nbe  o'clock. 


CENTRAL  CRIMINAL  COURT. 

Sessions  1 839-^40. 

Sittings. 
1839. 

Monday 

. 

November  25lh 

Monday 

1840. 

December  16th 

Monday 
Ditto 
Ditto 

m                      m 

January  6th 
February  3d. 
March  2d. 

Ditto 

m                   « 

April  6th. 
May  11th. 

Ditto 

. 

Ditto 

m                     m 

June  15th. 

Ditto 
Ditto 

- 

July  6th. 
August  1 7th. 

Ditto 
Ditto 

- 

September  14th. 
October  19th. 
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Business  of  the  Courts,  SfC. 


HufUnttW  of  tiir  Courts. 


COURT  OF  CHANCERY. 

'Kirkwall  v.  Flight,  by  order — ^Wingate  v. 
Cresswell — ^Winter  v.  Boys — Perry  y.  Jenkins 
—-Jenkins  ▼•  the  Same — Lewis  v.  Tipcon — 
Hunter  v.  Pugh — Purton  v.  Bieknell— The  Same 
▼.  Branscomb —Forsyth  v.  Chard — Martin  v. 
Pellett — ^Bristow  ▼.  Woods,  further  directions 
and  costs — liddell  v.  Taylor,  ditto — Bolton  v. 
Malkin. 

VICE-CHANCELLOR'S  COURT. 

Short  causes  and  unopposed  petitions. 

Causes  after  the  Petitions — Harrison  ▼.  Ben- 
nett, part  heard — Ryan  v.  Hill  —  Woolwich 
Ferry  Company  v,  Clarke — Odgers  v.  Teague, 
exceptions— Muggeridge  ▼.  Muggeridge,  further 
directions  and  costs — Bonfil  v.  Purchas,  ditto. 

ROLLS'  COURT. 

Attorney-General  ▼.  Brooke,  part  heard — 
Miller  ▼.  Crawford,  demurrer — Lewin  v.  Moline 
— Franks  v.  Price,  further  directions  and  costs — 
Evans  ▼.  Brown,  ditto  and  petition — Davies  ▼• 
Hopkins,  further  directions — Hodgson  y.  Charl- 
ton, ditto— Hopkins  ▼.  Hopkins,  ditto— Cooper 
T.  Waldegrave,  exceptions  and  petitions — Evans 
▼.  Thomas — Peach  y.  Evans,  exceptions,  further 
directions,  and  costs — Bates  y.  Bonner,  further 
directions  and  costs. 

COURT  OP  QUEEN'S  BENCH. 

Middlesex  Common  Juries — Scott  y.  Parker 
— Bolton  y.  Shipley — Ward  y.  Sanderson— 
Stny  y.  Levy — ^The  Queen  y.  Paterson — Bone 
y.  Uavy — Bingham  y.  Stanley — Gadsden  y. 
Allan — Thompson  y.  Godfrey — Bell  v.  Mantle 
— The  Queen  y.  Millett  and  Gregory— Doe  dem 
Butler  y.  Tidmarsh — Staniforth  v.  Robson — 
Ablett  y.  Eyre— South  v.  Shuttleworth — Alex- 
ander and  others  y.  North. 

COURT  OF  COMMON  PLEAS. 

Middlesex  Special  Juries. — Guniey  y.  Evans 
— Barron  v.  Gardiner. 

Middlesex  Common  Juries. — Fairmaner  y. 
Garwood— Waddell  v.  Pardy— Toms  y.  Hedge, 
undefended — Dix  v.  Smith,  ditto. 

COURT  OF  EXCHEQUER. 

Middlesex  Common  Juries. — Harroan  v.  Lay- 
ton — ^Wilkins  y.  Fell— Johnson  v.  Winter. 

EQUITY  EXCHEQUER. 

Irving  y.  Thompson,  demurrer  by  order — 
Morton  y«  Uayter,  exceptions  to  certificate — 
Jackson  y.  Fooro^  fiBther  diiections — ^Madge  y. 
Rfley,  ditto. 


NOTICE  TO  CORRESPONDENTS. 

C.  B. — S.  A.  W. — Under  consideration. 

Communications  for  insertion  in  this  paper 
should  be  sent  to  the  Editor  not  later  thtn 
Thursday  morning. 


TO  COUNTRY  SUBSCRIBERS. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  kpplicaUon  to  the  Publishers. 

Annual  Subscription  iSl.  IO5.  to  be  paid 
in  advance. 

ERRATUM. 

Vol.  3,  p.  77,  2nd  col.  last  line  but  one,  for  ••  Al- 
PHin OS,*'  read  "  Alphokso." 


On  Jan.  l,l^40,vm  be  pubUihed,  priced,  to  be 
continued  Monthly,  Vol.  IV.  Pari  I. 

PRECEDENTS  IN  CONVEYANCINGJ 
adapted  to  the  Present  State  of  the  Law^ 
Illustrated  with  Notes,  Practical  and  Critical,  hi 
Thomas  Georgb  Western,  Esq.  F.R.A.S.  0^ 
the  Middle  Temple ;  Aolhor  of  ^'  The  Commenj 
taiies  on  the  Constitution  and  Laws  of  England/' 
dedicated  by  command  to  her  Majesty  the  Queeo^ 
&c.  in  continuation  of  the  Precbdbnts  b| 
S.  Vallis  Bone,  Esq.  | 

Vol.  III.  was  published  Dec.  1,  in  cloth  bds 

with  Table  of  Contents. 

* 

London :  Johh  Richards  and  Co.,  Law  BookMllen 

194,  Fleet-street. 

Tku  Work  wUlbeeompUied  m  Four  VoU. 

In  the  I^ress, 
SECOND    EDITION, 

Shortly  will  be  published^ price  IBs.  cloth  bds 

COMMENTARIES  ON  THE  CONSTI 
TUTION  and  LAWS  of  England,  incor 
porated  with  the  Political  Text  of  J.  L.  Di 
LoLMB,  Advocate.  By  Thomas  George  Wcs 
TERN,  Esq.  F.  R.  A.  S.,  of  the  Middle  Temfk 
This  Edition  will  contain  the  entire  New  Legi 
and  Political  Constitution  of  the  Country  at  th 
present  day. 

The  First  Edition  of  ibis  Work  was  dedi 

cated   by  Command    to    Her  Majesty  th 

QuBBN,  and  was  honoured  by  the  most  distil 

Iguished  patronage  at  home  and  abroad.     It  is 

work  well  adapted  for  Students. 

John  Richards  and  Co.,  194,  Fleet  Street. 
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W8  OP  REAL  PROPERTY. 

EtfSAT  XL 

\  &  4  Wm.  IV.  cap.  74. 

rflie  AbMiomqfFmmmHdReeO' 
*id  far  the  SubtHiMiiitm  of  more 
llodes  of  Ajumane%. 

)XSIDBRBD.— RULB  BSTirBair  IH- 

SCER9,  THAT  A  SOBSBQtJBKT  InCUM* 

,  WITHOUT  VOrriCB,  AJTD  HAVXirO  A* 

RIGHT,    OBTTIirO    IK    THB    LBOAL 

3Y  AssxaifHBirT  op  a  Tbrx,ob  poft- 

IIMSBLF  OF  THB  DbKD  CBBATINO  IT, 
nSCTBD^— IDOWBB.— OuiITAXOINO 

ELDON,  in  further  considering 
ase  of  Maumtrett  v.  Maundrett, 
woald  the  case  stand  if  the 
ntered  into  a  contract  to  sell  the 
t  contracting  for  more  than  to 
ud  title,  no  speciality  about  dower, 
inter's  report  was  in  favour  of  the 
be  ground  that  a  term  was  out- 
which  might  be  assigned.  The 
lid  make  the  purchaser  take  the 
trustee  might  convey,  if  the  Court 
i^t  ihem  to  defeat  the  dower  by 
nother  trustee  to  attend  the  inhe- 
decision  has  established  that  there 
hat  idle  ceremony  we  must  abide 
>^t  what  is  the  principle  that  sup- 
11. 


ports  such  a  decision  7  The  qaestion  comes 
to  this — Whether,  because  Lord  Habbwickb 
has  used  the  terms  that  are  found  in  that 
ease,  importing  that  an  asrignment  of  the 
term  was  made,  if  there  has  been  no  assign- 
ment, the  principle  shall  not  be  applied. 

Upon  the  case  coming  again  before  Lord 
Eu>oN,  it  appeared  that  neither  the  deeds 
creating  nor  assigning  the  term  were  deli- 
vered  to  tbe  purchaser.    There  was  a  mort- 
gage upon  the  estate  at  the  time  of  the  pur- 
chase ;  and  all  the  title  deeds  remained  in 
the  possessimi  of  the  mortgagee,  and  his 
Lordship  in  giving  his  judgment  said,  upon 
the  whole  *<  I  mean  to  say,  for  it  is  impos- 
sible to  say  with  confidence  there  is  any 
great  diflbrence  in  principle  upon  the  case  of 
the  dowress,  that  she  stands  as  an  owner  of 
the   inheritance   contradisdngnished   from 
every  other  owner,  so  that  though  notice  of 
the  tide  will  protect  every  other  interest  in 
the  inheritance  it  shall  not  protect  her,  and 
nothing  shall  protect  her,  but  the  circum- 
stance that  the  purchaser  has  omitted  to  take 
an  assignment  of  the  term  to  be  attendant 
upon  the  inheritance  in  that  very  transaction, 
though  the  term  has  in  a  prior  transaction 
been  declared  attendant  upon  the  inherit 
lance.    But  in  the  case  of  Swannoek  v.  Lif^ 
fordj  Lord  Habdwickb  takes  the  Honsft  of 
Loans  to  have  so  decided  upon  the  ground 
that  In  those  very  circnmstances,  and  i\|^^ 
precise  case,  the  Court  is  bound,  not   \>y   ^ 
principle  upon  which  it  can  well  reason^  but 
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by  a  practice  of  convejancera  found  to  be 
inveierato,  that  to  that  length  it  will  go,  and 
that  it  will  not  go  farther.  At  least  my 
opinion  is,  that  the  ground  upon  which  the 
Master  of  the  Rolls  decided  that  part  of  the 
case  is  right,  and  therefore  I  confirm  that/' 

In  the  case  oi  Roach  v.  Wadham^  6  East, 
2d0,  which  was  decided  six  months  before 
Lord  Eldon  made  his  decision,  and  in  which 
the  same  point  arose,  it  was  erroneously 
atated  that  the  decree  at  the  Rolls  in  Jlfotin- 
drdl  y.  Maundreil  had  been  reversed  in  the 
HousB  of  Lords,  and  thereupon  the  counsel 
on  the  other  side  admitted  that  the  power 
was  not  merged  in  the  fee,  and  the  Court  of 
King's  Bench  in  deliyering  judgment  took 
the  point  for  granted,  (a) 

A  woman's  dower  is  now  under  the  abso- 
lute domiaioa  of  her  husband,  so  that  the 
ob»rvation8  here  made  do  fwt  apply  to  cases 
miihm  the  Dower  Act,  but  to  cases  that  re- 
naia  under  the  old  law.  Lord  Eldon^s 
judgment  in  3IaundreU  v.  Maundreil  may 
be  considered  the  authority  establishing  the 
necessity  of  an  actual  assignment  of  the  term 
to  bar  the  dower  of  the  wife.  See  2  Barn, 
and  AM*  710.  782.  And  in  other  earn  (not 
of  dower).  Lord  Eldon  observed,  that  if  a 
purdiaser  do  not  get  in  the  satisfied  term  in 
soNM  <etur,  either  taking  an  assignment, 
making  the  trustee  a  party  to  the  instrument, 
or  taking  poesession  of  the  deed  creating  the 
tens,  that  term  cannot  be  used  to  protect 
htm  ^paiast  any  person  haying  a  mesne  in- 
cumbr^lioe  or  charge. 

And  in  a  subsequent  case  (6),  when  the  doc- 
trine again  eame  into  question,  hia  Lordship 
obeenredthit : — the  purchaser  has  gottheori- 
ginnl  title^leed  to  the  term,  the  Court  cannot 
be  satisfied  that  there  is  any  truth  in  the  as* 
aertk>n  that  the  legal  estate  was  in  the  person 
who  the  adtrenary  saya  had  it.  Lord  Haad- 
wicna  tkonghtt  as  you  cannot  in  many  cases 
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trace  the  representative,  if  the  purehaser  uses 
80  much  diligence  as  to  take  possession  of 
the  deed,  a  Court  of  Equity  ought  not  to 
compel  him  to  produce  that  deed  to  his  pre- 
judice.    It  was  not,   he  said,   determioed 
what  is   the  situation   of  the  trustee  who 
makes  the  assignment    Lord   Habdwicu 
says  the  question  is  not,  whether  the  trustee : 
shall  be  punished,  but  whether  the  purchaser 
shall  hold  under  the  breach  of  trust.    Thati 
he  said,  was  strange  doctrine ;  and  he  desired 
to  be  understood  that  he  had  not  made  up  his 
mind  that  the  Court  would  net  restrain  the 
trustees  from  permitting  their  names  to  be 
used.     From  some  saying  expressions,  he 
did  not  conceive  Lord  Hardwickb  meant  to 
determine,  that  the  trustees,  aware  of  the 
prior  incumbrance,  would  be  safe  in  making 
the  assignment  to  a  subsequent  incumbraaoer., 
One  of  the  greatest  difficulties  he  met  within 
deciding  the  case  oSMavndreU  Y,ifaundreli^ 
was  Lord  Hardwickb's  expression,  that  tbe 
purchaser  would  be  safe  in  taking  the  assign*; 
ment,  if  he  could  get  it;  but  Lord  Habd- 
wicKB  would  not  say,  the  trustee  would  b< 
safe.     Surely,  he  added,  if  the   purchascx 
would  be  safe,  the  trustee  ought  to  be  so. 

(To  be  tmUmuad.) 
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What  is  it  ? 


TO   TUB    BOrrOR   OF  THB   hEGAL    GUIDE. 

ANSWER  TO  PROBLEM  13.  VOL.  II 

Bailmbkts — Common  Carribrs. 

What  is  the  Common  Law  responsibilit 

of  a  Common  Carrier,  and  who  shall  be  cor 

sidered  as  such  ? 


A  common  carrier  is  a  person  who  undei 

takes  to  transport  from  place  to  place,  A 

hire,  either  by  land  or  water,  the  ^oods 

Uuch  persons  as  think  fit  to  employ  him. 


iljy  it  may  coiiTenientlj  be  treated 

the  following  diyision?,  viz. 

hat  persons  oome  under  the  deno- 

^f  common  carrier. 

t  what  casee  a  carrier  10  chargeable 

re  ID  bis  daty* 

hen  his  responsibilitj  ceases. 

'  his  interest  in  the  things  delivered 


rge 


7  whom  actions  against  carriers 
e  brought 

persons  carrying  goods  for  hire, 
and  owneia  of  ships,  lightermen, 
linen,  &c.  come  under  the  denomi- 
>mmon  carriers :  Bac.Abr.  vol.ii. 
L  wharfinger,  who  undertakes  to 
kIs  from  bis  wharf  to  the  vessel  in 
;hters.  Morning  t?.  Todd,  1  Stark 
iiiid  a  mail  contractor,  Coggs  r. 
Lord  Raym.  918,  are  also  con- 
Tiers. 

I  respect  to  a  stage-coachman,  a 
>  conveys  passengers  (ndy^  is  not 
carrier,  Aston  r.  Heaven,  2  Esp. 
i  a  hackney-coachman  is  not  liable 
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have  to  consider  this  subject  with  an  undertaking  for  the  safe  euftody  and 
)  the  Common  Law  liability  of  a  delivery  of  them,  whioh  charges  him  at  all 

events,  Co.  Litt.  89.  2  Lord.  Raym.  918. 

If  a  box  is  delivered  generally  to  a  carrier 
and  he  accepts  it,  ha  is  answerable,  though 
the  party  did  not  tell  him  there  was  money 
in  it ;  but  if  the  carrier  asks,  and  the  other 
says  **  no  }**  or  if  he  aooepCs  it  conditionally, 
provided  there  is  no  money  in  it ;  in  eitbtfr 
of  these  cases  the  carrier  is  not  liable.  Pet 
King,  C.  J.,  Tichbourn  v.  White,  1  8tr.  14&. 
Where  a  carrier  had  given  notice  that  He 
would  not  be  liable  for  certain  rahiafale 
articles,  if  lost,  of  more  than  the  valae  of  a 
specified  sum,  unless  entered  and  paid  ibr  an 
such ;  and  articles  of  that  descripiion  wei4 
delivered  to  him  by  a  person,  who  knew  th^ 
conditions,  but  concealed  the  value,  pa^^og 
no  more  than  the  ordinary  prioe  of  earriage 
and  booking;  on  a  loss,  it  was  holden,  that 
the  carrier  was  neither  liable  to  the  eitent  o' 
the  sum  specified,  nor  to  return  tlM  prio^ 
actually  paid  fbr  the  carriage  and  biookifi^* 
Clay  t^.  Willan,  1  H.  Bl.  298. 

3rd.   The  responsibility  of  a  carrier,   «* 
such,  ceases  when  the  goods  have  reaebc^ 
their  place  of  destination,  and  the  control  «>m 
m  carrier,  unless  he  receive  money :  the  carrier  over  them,  in  the  oluLracter  of  ^ 
rriage,  kc.  Upshare  r.  Aidee,  lij  carrier,  has  terminated.  Chitty  on  Contrast*, 
5.    Nor  is  the  Postmastei^Oeneral '.  388. 

4th.  A  carrier,  who  hath  goods  delivered 
to  him,  undertakes  for  his  hire  to  deliver 
them  safely,  and  he  hath  the  possession    of 
them  for  no  other  purpose ;  yet  he  liath  sim^H 
a  special  limited  property,  that  he  may  britiiQ^ 
trover  and  conTcrsion  against  a  stranger  tli^^ 
takes  them  away,  or  he  may  sue  the  hundred 
when  robbed  of  them,  because  he  is  answ^v** 
able  over  in  damages  to  the  absolute  own^^^ 
Co.  Litt.  89.  2  Sannd.  47. 

While  the  goods  arc  in  his  castody^  ^^ 
bound  to  the  utmost  care  of  them ;  anti^   ^^^ 
like  other  bailees  falling   under  th^    %^xttL 
class,  be  is,  at  common  law,  TC8pon^\v>\^  ^ 


carrier  within  the  custom  of  the 
e  V.  Cotton,  1  Lord  Raym.  646. 
a  man  delivers  goods  to  a  common 
convey  them  to  a  certain  place ; 
or  damages  them,  an  action  upon 
lies   against  him,  Cro.  Jac.  262. 


I  common  carrier,  who  is  offered 
lid  who  hath  convenience,  refuses 
(>ods,  he  is  liable  to  an  action  in 
manner  as  an  innkeeper  who  re- 
entertain  a  guest,  or  a  smith  who 
>  shoe  a  horse,  Bac.  Abr.  Carrier. 
'arlv  resolved  that  if  a  carrier  be 
le  shall  answer  the  value  of  the 
he  hath  his  hire,  which  implies 


every  injury  sustained  by  them,  ^^'^'i^x^^ 
by  any  means  whatever,  except  only  -^^^  ^^^ 
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Hct  of  God  or  the  king's  enemies.  1  Inst.  89. 


Dale  9.  Hall,  1  Wils.  281. 

Bj  force  of  the  daty  imposed  on  carriers 
to  convey  the  goods  of  the  subject  for  a 
reasonable  reward,  to  be  therefore  paid,  they 
have  a  lien  as  far  as  the  carriage  price  of  the 
particular  goods,  but  not  to  any  greater  value 
or  extent.  Skinner  v.  Upshaw,  Raym.  752, 
which  lien  is  gone,  if  a  carrier  parts  with 
the  possession  of  the  goods  after  the  lien 
attaches.     ' 

Lasify,  In  general,  the  action  against  a 
carrier  for  the  non-delivery,  loss  of,  or  da- 
mage to  the  goods  must  be  brought  by  the 
person  in  whom  the  legal  right  of  property 
is  vested  at  the  time.  Tlierefore  where  a 
tradesman  orders  goods  to  be  sent  by  a 
carrier,  as  at  the  inetant  when  delivered  to 
the  carrier  the  voods  are  considered  as  de- 
livered  to  the  purchaser,  and  the  whole  pro- 
perty (subject  only  to  the  right  of  stoppage 
tM  imimtu  and  the  carrier's  lien)  vests  in  the 
purchaser,  he  alone  can  maintain  an  action 
against  the  carrier  for  any  loss  or  damage 
to  the  goods ;  and  this  rule  holds  as  well 
where  the  particular  carrier  is  not  named  by 
the  purchaser  as  where  he  is,  Dutton  v.  Solo- 
monson,  3  Bos.  &  Pul.  584,  Dawson  v.  Peck, 

As  to  the  ris^hts  and  liabilities  of  carriers 
under  particular  statutes,  see  Selwyn  s  Law 
of  Nisi  Prius  and  Chitty  on  Contracts. 

H. 

Smytrtal  Sarliamrnt. 

LONDON  GAZETTE,  Tiiesday,  Dee.  10. 


BY  THE  QUEEN.— A  PROCLAMATION. 

Victoria  R., 
Whereas  our  Parliament  stands  prorogued  to 
Thursday,  the  12th  day  of  this  instant  Decem- 
ber ;  we,  with  the  advice  of  our  Privy  Council, 
do  hereby  publish  and  declare  that  the  said  Par- 
liameni  shall  be  further  prorogued,  on  the  said 
Hih  day  of  December  instant,  to  Thursday,  the 
16th  day  of  January  next ;  and  we  have  given 
order  to  our  Chancellor  of  that  part  of  our 
Daitcd  Kingdom  called  Great  Britain  to  prepare 


a  commission  for  proroguing  the  same  accord- 
ingly ;  and  we  do  hereby  further,  with  the  advice 
aforesaid,  declare  our  roval  will  and  pleasure  that 
the  said  Parliament  shall,  on  the  said  Thursday, 
the  16th  day  of  January  next,  assemble  and  be 
holden  for  the  despatch  of  divers  urgent  and  im- 
portant affairs ;  and  the  lords  spiritual  and  tem- 
poral, and  the  knights,  citizens,  and  burgesses, 
and  the  commissioners  for  shires  and  burghs  of 
the  House  of  Commons,  arc  hereby  required  aiid 
commanded  to  give  their  attendance  accordingh 
at  Westminster,  on  the  said  Thursday,  the  Ibtb 
day  of  January  next. 

Given  at  our  Court  at  Windsor,  this  9th  dav 
of  December,  in  the  year  of  our  Lord  1839,  u»l 
in  the  third  year  of  our  reign. 

God  save  the  Queen. 


Sato  ttryomt^ 

COURT  OF  CHANCERY.— iVbr.  '6. 


Ds  HouMBLm  V.  Sheldon  and  the 
Attorn  by-General. 

Alien  Husband— Vendor  and  Pobchasbe— 
Wife^s  Estate — Purchase-money  arwM 
out  of  land  devised  to  Trustees  for  Sale  H 
and  011^— Cestui  que  trust,  an  JSn^liski 
woman  married  to  a  Frenchman^  and  dif 
miciied  abroad-^Whether  the  propertt 
became  forfeited  to  die  Crown. 

This  was  a  Supplemental  Bill,  in  the  cause  Dl 
Houmelin  v.  Sheldon,  heard  at  the  Rolls  on  tb^ 
10th  Nov.  1837,  and  28th  Jan.  1838,  (a)  aa« 
was  filed  with  the  consent  of  the  purchaser,  Lon 
Radnor,  to  bring  the  question  at  issue  fbnnailj 
before  the  Court,  and  make  the  Attomej-Gtf 
neral  a  party  to  represent  the  Crown.  I 

The  original  Bill  was  filed  l^  the  Coont  dl 
Houmelin,  a  Frenchman^  and  Frances  Matilih 
his  wife,  an  Englishwoman  and  child,  to  bav 
the  will  of  Mrs.  Elisabeth  Shddon  establiabei 
and  carried  into  execution ;  and  by  the  deera 
dated  the  15th  June,  183?,  it  was  declared  th^ 
the  will  ought  to  be  established,  and  the  tmfe 
carried  into  execution  ;  and  bv  a  subsequent  ii 
cree  dated  16th  April,  1 835,  it  was  ordered  tU 
the  estates  should  be  sold  with  the  usual  directioei 

The  &cts  of  the  case  were  these : — Elizabn 
Sheldon,  by  her  will  dated  the  9th  day  of  W 
1824,  duly  executed,  devised,  and  apportic~" 
her  estate  unto  and  to  the  use  of  Edward  S 
don,  James  Somerrille  Fownes,  and  Richard 
muel  White,  and  to  their  heirs  and  assigns  k 
ever,  upon  trust  that  they  should  make  sale  m 
absolutely  dispose  of  the  same  to  any  person 

(o)  Ante,  VoU  I,  pp. 42, 218.  VoL  2,  p.  84. 
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rchase,  and  shooU  ooovey  and  aasure 
L>  the  use  of  the  porchaaen,  their  heirs 
ii,  and  shonld,  on  payment  to  the 
rhe  purchase -mone J,  give  receipts  for 
-which  receipts  were  to  be  effectuaJ 
to  the  porcfaaserst  and  should  discharge 
being  obliged  to  see  to  the  applica- 
ram  being  answerable  or  accountable 
application  or  nonappUcation  thereof, 
lirected  that  the  trustees  should  stand 
3f  the  monies  to  arise  by  such  sales, 

after  payment  of  the  costs  and  ez- 
[  of  the  mortgages  affecting  the  estate, 
he  residue  in  the  public  funds,  or  on 
It  or  real  securities  ;  and  to  stand  pos- 
ich  monies,  funds  and  securities,  alter 
f  her  husband,  Charles  Henry  Sheldon 
n  1 826),  as  concerning  one  sixth  part 
trust,  during  the  life  of  her  daughter, 
itilda,  the  wile  of  the  defendant,  the 
H[ouroelin;  to  pay  the  interest,  divi* 
annual  prodoea  thereof,  aa  the  same 
fceived,  into  her  proper  hands,  or  into 
•f  such  person  or  persons  as,  notwith- 
iT  coverture,  she  should  from  time  to 
lot  by  way  of  assignment,  charge  or 
I )  appoint  to  receive  the  same,  for  her 
; :  and  subject  to  the  life  interest  of  the 
8  Matilda  De  Houmelin,  in  trust  for 
children  (aliens)  bv  her  said  husband, 
son  or  sons,  should  attain  the  age  of 
or  being  a  daughter  or  daughters. 
in  that  age  or  marry,  in  equal  shares  if 
one,  and  if  but  one  such  child  then 
rust  for  such  child.  And  the  three 
ix  parts  were  given  respectively  ,in  like ' 
r  the  beneHl  of  her  daughters,  Caroline  | 
[argaret  Franoes,  the  wile  of  Maximi-  j 
astelet.  the  plaintiff,  Lucy  Catherine 
ind  Elisabeth  Emma,  the  wife  of 
titoine  Deudon,  and  their  respective 
And  the  testatrix  directed,  that  in! 
i  any  of  the  daughters  dying  without ' 
je  who  should  live  to  acquire  vested  j 
be  husband  of  each  daughter  (four  of 
i)  should  enjoy  a  life  interest,  with  an 
ivt  for  the  benefit  of  Charles  Henry 
f  he  shook!  be  then  living,  or  if  he 
then  dead,  for  the  next  of  kin  of  the 
Foar  of  the  daughters  married  aliens, 
them  had  issue,  who  were  also  aliens. 
rix  died  in  1829.  The  trustees  sold 
of  the  testatrix,  and  the  Earl  of  Rad- 
e'the  purchaser  of  that  in  question,  for 

he  paid  the  purchase-money  into 
it  was  referred  to  the  Master  to  inquire 
\e  plaintiff  could  make  a  good  title  to 
—The  Master^  by  his  report  dated  the 
^f  August,  1836,  stated  that  he  was  of 
Hat  the  plaintiffs  could  make  a  good 


title,  and  that  such  good  title  was  first  shewn  on 
the  day  on  which  the  abstract  of  title  was  first 
delivered.  To  this  report  exceptions  were  taken, 
and  it  was  objected  that  interests  in  land  were 
attempted  to  be  given  to  the  husbands  and  chil- 
dren of  the  tesUtrix's  daughters,  who  were  aliens, 
that  such  intereiiM  could  not  ^  heldag  again$i 
the  Crown^  and  consequently  that  the  Crown 
liad  a  title  over  which  the  vendors  had  no  power« 
The  Master  or  tub  Rolls,  at  the  hearing, 
said,  (a)  It  is  obvious  that  if  the  trusts  be  peD> 
formed  as  the  testatrix  intended,  the  land  will 
remain  vested  in  the  trustees  till  a  conveyance  is 
made  to  the  purchaser,  and  never  can  be  vested 
in  any  alien:  and  that  the  purchase  money, 
after  paying  costs  and  satisfying  inearobiaoces, 
being  invested  in  stock,  the  interest  of  the  aliens 
will  be  in  such  stock  and  not  in  land.  It  ap- 
pears, also,  that  whether  we  regard  the  land  or 
the  stock  into  which  the  testatrix  intended  at  to 
be  converted,  there  is  at  the  present  time  no 
vested  interest  in  any  alien.  The  vested  interests 
are  in  English  subjects.  The  interests  in  aliens 
are  eontingent  and  expectant  on  the  determina* 
tion  of  thoae  vested  interests.  The  English 
subjects  in  whom  the  interests  are  vested  are  en- 
titled to  have  the  trusts  performed  ;  and  no  claim 
of  the  Attomey«General  to  have  secured  for  the 
Crown  the  interests  which  were  intended  for 
aliens,  could  have  prevented  the  decree  for  sale* 
It  is  not  a  case  in  which  they  being  entitled,  or 
the  Attorney-General  or  the  Crown  being  enti- 
tled, can  exercise  an  option,  and  elect  that  there 
shall  be  no  converaion.  There  is  a  decree  for 
sale :  the  sale  has  taken  place,  and  when  it  is 
complete  the  money  will  be  the  only  property  in 
which  the  aliens  will  have  any  interest.  But  it 
is  argued,  that  taking  the  case  as  it  stood  at  the 
death  of  the  testatrix,  and  as  it  must  remain 
until  the  conversion  shall  be  completely  made, 
the  land  is  the  source  from  which  the  money  or 
Stock  in  the  shares  of  which  the  aliens  are  to  be 
interested  ti  to  be  realized,  and  that  in  that  re- 
spect the  aliens  have  an  interest  in  the  land. 
And  as  the  gift  of  an  interest  in  land  to  an  alien 
may  be  good,  and  the  alien,  though  capable  of 
taking  the  gift,  cannot  hold  it  for  his  own  benefit 
but  for  the  Crown :  only  that  it  is  contended 
that  the  Crown  has  here  a  right  to  that  interest, 
and  therefore  to  an  mterest  in  the  money  or  stoek 
which  is  to  arise  from  the  sale  of  the  land.  In 
the  case  of  the  King  v.  Holland^  reported  in 
Aleyn,  p.  14,  and  in  other  books,(6)  it  was  the 
expressed  opinion  of  one  of  the  Judges,  though 
it  was  not  then  necessary  to  decide  the  point, 
that  an  alien  could  not  compel  feoffees  to  execute 


(a)  See  1  Beav.  80. 

(ft)  I  RoUes  Abridgement,  19  Ik  Styles,  20,  40,  76, 

8t.  fi'J,  94. 
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a  ase  ;  and  of  another  of  the  Judges,  that  though  members  of  the  testatrix's  family,  though  6om< 
the  King  should  have  the  use,  yet  he  could  not  of  them  happen  to  be  aliens.  The  policy  of  tin 
seize  the  land  itself,  but  by  equity  might  have  a  law  in  relation  to  mortmain  is  subject  to  conM 
decree  for  the  land ;  or,  in  other  words,  might  derations  so  entirely  different  that  they  do  no 
ill  a  court  of  equity  compel  the  trustees  to  exe-  appear  to  me  to  be  at  all  applicable  to  the  ca^e 
cute  the  trust  for  his  benefit.  This  doctrine  is  The  only  authority  on  which  the  purchaser  ielie$ 
applicable  to  a  case  in  which  land  is  given  to  a  and  which  appears  to  me  to  occasion  any  diffi 
trustee  to  be  held  by  him  in  trust  for  an  alien  ;  culty,  is  the  case  of  Fourdrin  t«  Gowdey  (a) 
in  which  case  the  alien  takes  in  the  land  a  per-  >  in  which  Sir  John  Leach  considered  a  gift  ( 
nianent  equitable  interest,  which  might  be  at-  ,  this  kind  as  a  gift  of  land  subject  to  charges 
tended  by  inconveniences  nearly  the  same  as  '  and  held  that  aliens  coald  no  more  *^  take''  a 
those  which  are  considered  to  attend  a  permanent  interest  in  land  than  the  land  itself.  He  mm 
kgal  interest  vested  in  an  alien.  But  the  same  have  meant  to  use  the  word  ^*  hold,"  instead  ( 
doctrine  is  not  necessarily  applicable ;  nor  do  i  the  word  "  take,**  because  it  is  dear  that  alien 
similar  reasons  extend  to  a  case  in  which  no  in- !  may  take  land,  though  they  cannot  hold  it  again} 
terest  in  land  was  intended  ever  to  vest  in  the  the  King.  But  in  Fourdrin  ▼.  Gowdey  th 
alien,  in  which  the  legal  estate  is  vested  in  the ,  question  principally  argued  related  to  the  effe 
trustees  and  intended  to  pass  from  them  to 'of  letters  of  denization,  and  i be  question  wfaic 
the  purchaser,  and  in  which  the  interest  of  the  bears  upon  the  point  arising  in  the  present  caj 
alien  and  his  right,  if  right  he  has,  is  only  to  was  much  less  considered.  Moreover,  there  wi 
have  the  land  converted  into  mouey,  and  is  so  j  no  estate  devised  to  trustees  for  the  purpose  < 
far  of  a  traiisitory  nature  that  it  endures  only  till  enabling  them  to  sell  and  convey,  but  only  a  dire^ 
the  purposes  of  the  donor  can  be  pei  formed  by 


the  due  execution  of  the  trusts  be  has  created. 

It  hsA  been   held,  that   the  disability  of  an 
alien  to  hold  lands  for  his  own  benefit  is  not  in 


tion  to  the  executors  to  sell,  and  the  heir-at-k 
being  an  alien  the  real  estate  could  not  desceii 
to  him,  and  the  circumstances  afforded  a  grooij 
for  the  decision  in  Fourdrin  v    Gowdey,  wbi^ 


the  nature  of  penalty  or  forfeiture,  but  arises  from  ■!  does  not  exist  in  the  present  case.  Having  n 
the  policy  of  the  law;  and  none  of  the  various  I  gard,  however,  to  the  expressions  which  H 
repisons  on  which  the  Judges  have  considered  the  j;  from  Sir  John  Leach,  and  his  decision  as  to  t^ 
•policy  of  the  law  relating  to  aliens  to  be  founded, '.leaseholds  in  that  case,  I  think  that  he  wou 
seem  applicable  to  such  a  case  as  this.  When  ||  probably  have  considered  such  an  interest  as 
the  land  is  converted  into  money,  as  the  trust  '  given  to  the  aliens  in  this  case,  as  an  intere 
intends,  no  objection  in  respect  of  tenure,  fealty,  which  might  be  claimed  by  the  Crown ;  and  i 
or  allegiance  remains  :  and  it  has  been  con-  that  respect,  Fourdrin  v.  Gowdreyy  if  to  be  su 
sidered  to  be  in  conformity  with  the  policy  of  the^tained,  appears  to  me  to  be  an  authority  for  t] 
Taw  that  aliens  should  be  interested  in  the  £ng-  exceptions,  which  are  taken  to  the  Master's  r 
lish  stocks  or  fiinds.  The  law  giving  to  an  alien  port  in  this  case.  But  it  is  a  single  case;  in  tl 
the  right  of  holding  money  or  stock,  and  re-  |  consideration  of  it  the  policy  of  the  law  in  rtpi 
fusing  to  bim  the  right  of  holding  land,  any  man  ■  to  mortmain  seems  to  have  been  in  some  degr 
desiring  to  benefit  an  alien  may,  if  he  pleases,   confounded  with   the  policy  of  the   law  as 


sell  his  land  and  give  the  purchase  money  or  the 
^iock  which  it  may  produce  to  an  alien,  or  to  a 
trustee  for  his  benefit.  In  so  doing  he  would 
do  nothing  contrary  to  the  policy  of  the  law ; 
and  it  would  be  singular,  if  being  entitled  to  do 
thia  hy  himself,  he  oould  not  accomplish  the 
jsanie  purpose  by  means  of  another  as  his  agent 
qr  trustise,  created  by  deed  .or  will,  for  the  pur- 
pose of  sale  and  conversion,  because,  during  the 
time  which  may  elapse  before  the  conversion  can 
be  completed,  the  alien  U  by  the  peculiar  doc- 
irine  of^this  Court  consi()erca  to.  have  an  interest 
in  the  land  which  is  to  be  converted,  £•«.  an  in- 
terest that  the  Und  should  be  sold  to  persons 


alienage,  and  as  upon  the  most  careful  consi^ 
ration  of  it  I  am  unable  to  acquiesce  in  the  r^ 
sons  upon  which  so  much  of  tne  decree  b  app 
cable  to  the  present  case  is  founded,  or  to  fii 
any  others  which    are    satisfiactory*    I  do  n 
thnik  that  I  ought  to  be  governed  by  it. 
does  not  appear  to  roe  that  in  respect  of  the  sp 
cies  of  interest  in  land,  which  is  here  given 
aliens,  the  Crown  is  entitled,  by  its  prerogatii 
either  to  come  into  equity  to  have  the  trust  ei 
cuted,  in  order  that  the  benefit  of  it  in  moncv 
stock  may  be  taken  firom  the  persons  to  whom 
was  given  by  the  testatrix  and  secured  to  t! 
Crown,  or  to  insist  that  the  trust  shall  not 


who  can  legally  hold  it,  in  order  to  raise  the  I  executed  as  intended,  but  that  the  interests  vesti 

money  which  bCf  the  alien,  can  legally  hold.     I   in  the  aliens  before  conversion  shall  remain 

confess  that  I  am  at  a  loss  to  understand  in  what  the  same  form,  and  be  in  that  form  taken  by  tl 

Crown,  because  an  alien  cannot  continue  so 

hold  it. 


way  the  poljcy  of  the  law  can  be  applied,  so  as  to 
give  to  the  Crown  any  part  of  the  money  which 
in  such  a  case  is  intended  as  a  provision  for  the 


(a)  a  M  jtaie  and  Keen,  3f  Sb 


cepiioHs  wert  owenuUd. 
[>uo  Chancellor  this  day  gave  his 
His  Lordship  said,  the  question  in 
ti  was  whether  the  Crown  had  any 
i^  property.  His  opinion  was  that  the 
d  ijo  ri^ht.  He  would  not  give  any 
the  principle  of  the  decision  in  Four- 
ywdey^  by  Sir  John  Leach^  as  it  did 
I  ere,  where  the  estate  is  directed  to  be 
ut  aud  oat— a  circumstance  which  did 
I  that  case,  where  the  testator  did  not 

1  version  out  and  out ;  but  there  was 
o  the  legatee  to  take  the  land  it«elf. 
f  this  case  were  yery  different.  If  the 
e  entitled  to  the  money  produced  by 

2  estates,  then  no  debtor  or  other  per- 
irect  hb  land  to  be  sold  to  pay  his 
me   of  his  creditors  happened  to  be 

nor  could  any  foreigner  enforce  a 
»t  his  debtor,  in  this  country,  having 
ilis  Lordship  said  he  was  clearly  of 
Crown  had  no  right  to  the  property, 
tees  are  to  have  their  costs  out  of  the 
;  alien  legatees.  Thecostji  of  thejAttor- 
is  to  be  paid  out  of  the  general  estate. 

NCELLOR'S  COURT.— Aor.  21. 
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Sittings  in  Banco. 


Is  Rs  Mbs.  Taylor. 
DF    Infants   Bill,  2  &  3  Vict. 
— Pkacticr. —  IVhether  the  Court 
er  substitution  of  service  o/*  the 

on  the  Hujthana's  Solicitor  or  at 
of  Imsinest.  {h) 

iruce  xnacle  a  further  application  to 
fur  an   order  to  substitute  service  of 

on  Mr.  Taylor's  solicitor,  or  at  his 
isiness  in  London.  The  application 
upended  on  a  former  day,  the  wife's 
!<:  then  entertained  hopes  that  another 
communicate  with  her  husband  by 

prove  successful.  That  attempt  was 
a  letter  was  wiitten  to  him  on  the 
pccting  the  wife's  conviction  of  her 
uting  misconduct  to  him,  and  with- 
^  imputation.     The  letter  was   sent 

>  solicitor's,  and  copies  of  it  were 

>  Mr.  Taylor  at  his  house  at  South- 
t  the  brewery  at  Liroehouse ;  but  no 
q  been  taken.of  it,  the  preseut  appli- 
iie  necessary. 

F.-CuA>c9LU>R  said  that  a  sufficient 
ri  made  ontby  the  affidavits  uroduced 

■t'  the  appucation,'  together  with  those 
ulcd  on  a  former  day»  previous  to 
plication^    to    warrant  the  Court  to 

jMer  for  ^\tkstiluting  service  of  the 

anted. 


t^*.  p.  98. 


(6>  See  ante,  p.  23. 


RoBi^isoN  V,  Mat. 

PftomssoRT  NoTB  mmt  be  absohtdy  to  paf/^ 
and  not  depend  upon  a  contingency. 
Special  Caee. 

The  defendant  had  given  a  note  of  hand  to  the 
plaintifTin  the  following  form : — ''Twelve  montlis 
after  date  I  promise  to  pay  to  Messrs.  Robinson, 
Foster,  and  Co.  the  sum  of  £500,  to  be  held  by 
them  as  a  collateral  security  for  any  monies  now 
owing  to  them  by  Mr.  James  Malachi,  which 
they  may  hrt  unsble  to  recover  in  realising  the 
securities  now  held.**  The  question  was  whether 
this  was  a  promissory  note  or  not. 

Sir  W,  FoHett^  on  the  plaintifTs  side,  said 
the  ground  upon  which  it  was  contended  that 
this  was  not  a  promissory  note  was,  that  a  pro- 
missory note  should  not  rest  upon  a  contingency. 
The  promise  must  be  absolutely  to  pay ;  at  all 
events,  payment  must  not  depend  upon  any  con- 
tingency.    There  were  several  cases  in  which  the 
fact  of  pa\iDent  was  itself  uncertain,  depending 
on  a  contingency ;  but  there  was  a  case.  Goes  ▼• 
Nelson  J  1  Burrow,  p.  226,  in  which  an  infant 
promised  to  pay  when  he  should  come  of  age,  »^ 
the  same  time  mentioning  a  particular  day,  the 
12th  of  June,  1760.     It  was  objected  that  this 
wss  not  a  good  note,  but  Lord  Afansjieid  held 
that  it  wss,  the  money  being  made  payable  on  ^ 
particular  day  mentioned  in  the  instrument  itself* 
That  was  the  oldest  case,  and  upon  that  all  i^^ 
rest  were  founded.     In  the  present  case,  also« 
there  was  no  contingency,  because  the  money  wa^ 
to  be  paid  twelve  months  after  date,  and  therc^ 
fore  the  time  was  certain.     It  professed  to  l>^ 
given  as  a  collateral  security  for  any  monies  owirs^ 
to  the  plaintiff  by  a  third  party,  and  the  questiora 
might  arise  whether  the  note  or  the  money  'WSlss 
to  be  held  as  the  collateral  security  pending  tK^ 
recovery  of  the  debts ;  but,  be  that  as  it  migH  c  . 
still  there  would  he  no  contingency  of  paymeai^ 
of  the  note  at  the  end  of  the  twelve  months 
because  the  parties  holding  the  note  could  thov^ 
enforce  payment.     If,  indeed,  in  the  interval  tV^^ 
monies  due  were  recovered,  that  could  be  plca<)o^ 
against  payment.     It  was  objected  that  the  ri^^^ 
was  not  negotiable ;  but  that  did  not  ajter    l¥^^^ 
case,  because   it  was  payable  to  the  party     ^    ^ 
ceiving  the  note,  and  they  might  enforce  payrvj     ^.^ 
on  all  grounds  whatever,  unless  they  had  ^cttj^^^^ 
receiveS  the   monies  due  from  the   third   j^  V' 

before  the  expiration  of  the  twelve  months.  *Yr^  V 
wording  of  the  note,  by  which  it  was  prpfe*^^^  V>^ 
given  as  a  collateral  security,  difl'  f  ot  mal^^^'^l^ 
dTfTerence  ;  still  there  was  no  contingency  "^^^  v?'^^  v 
.ment  twelve  'inotiths  after  da^.*  ^  y^  l^^^Vi^v    •  ^V 

to  constiiulc  a  proi^^^^^^ 


fi  •  A/       ,     t 

orm  .was 

note. 


necessary 


104  haio  SeporU, 

^ 

is,  whether  yoa  ought  to  hmfe  an  itUchment. 
The  plaintiff  may  ohtain  redress  by  means  of  an 
action. 


Mr.  Kelly  t  for  the  defendant,  argued  that  the 
note  was  not  a  promissory  note,  lor,  though  it 
was  made  payable  at  twelve  months  after  date, 
still  there  was  a  condition  set  forth. 

The  Court. — ^We  are  satisfied  that  it  is  not 


a  promissory  note 


Mr.  Sergeant  Wilde  proposed  that  he  shoiild 
take  a  rule  to  show  cause  why  the  witness  should 
not  pay  the  costs,  or,  in  case  of  refusal,  why  an 


Sir  W.  FolletL'^yij  learned  firiend  seemed  to  |  attachment  should  not  issue  against  him. 


Chief- Justice  Titoal.— That  will  be  th^  besi 
mode. 
t     Rule  granted. 


rest  his  case  on  the  statement  that  the  note  was 
to  he  payable  at  twelve  months  after  date. 

Lord  Denxan. — So  did  you. 

Sir  W.  Follett. — Suppose  it  had  been  to  pay 
£500  at  a  given  time,  if  the  money  owing  was !  Nov.  20. — Sittings  in  Banco.  | 

not  paid  before  ?  |  HiLL  c.  WaiTE. 

Lord  ^^^^-^^•-^^^^^"^i^  ArroEHiEs'  Bill  of  Co9t»-Jo«.<  CantracU 
that,  on  the  face  of  .t.     It  must  be  taken  as  a .      _p^cticb-Pleadino  m  Abatkme5T, 
conditional  promise,  and  therefore  it  cannot  be  a  i.  •    ti 
promissory  note,  (a)                                               I      This  was  an  action  of  assmmpnt,  brooght  bj 
the  plaintiff,  who  is  an  attorney,  for  work  an^ 

(a)  Theremust  not  be  a  restriction  as  to  what,  labour  done  for  the  defendants,  to  which  thi 
is  to  be  the  nature  of  a  pavnieat,  aa  to  pay   l*tter  pleaded  in  abatement  to  the  whole  causj 

.   -    ,.    ,      J    „        ^     -,  of  action  that  the  contracts  in  the  dedantioi 

-  m  three  good  India  bonds,    or  to  «-=  pay  ■  ^,^,^  ^^  ^j^  y^  them  jointly  with  oib^ 

so  mucb  money,  and  deliver  a  horse;**  fori  parties.     Issue  waa  joined  upon  the  plea,  bfl 
such  are  neither  bills  of  exchange  nor  pro-|  after  the  cause  was  set  down  for  trial,  the  prtij 

•*i.-      «u    Q  f.  ^  A^..    -.  Q  !  agreed  to  refer  it.     The  arbitrator  made  a  sped^ 

missorr  notes  witnin  the  o  oc  4  Ann.  c.  y. .  ^     ,   -  l-  u  •*  i  »i.^* /  .d 

ni»9w.^«  ^  award,  from  which  it  appeared  that  some  of  tW 

See  Bull.  N.   P.  273.     Jenvetf  t.  iTor/f. ;  contracts  mentioned  in  the  dedaiation  had  bee^ 
2  Lord  Rajm.  1361,     Jiorm  v.  ITatkinSy  made  by  the  defendants  lointly  with  other  peJ 

219 ;  and  in  Sproat  t.  Matthefts^  1  Term  j^  ^j^^  ^^  ^f  ij,^  facts  and  the  pleadbg,  tb 

Rep.  182,  it  was  held  that  whether  a  con-  plaintiff  was  entided  to  recover. 

A7.oi.li/  or  an   abidute  acceptance  was  aj      The  case  wjs  now  argued  by  Mr.  B««  forth 

,   .      _  ,  ziL.  «^  '  plaintiff,  and  Mr.  Grow  for  the  defendant. 

qu«»tion  of  law;  and  in  Palmrr  t.  J^aft^       ^^  ^^^,^^^  ^^  ^  ^^  consnlution.  dJ 

9  Moore,  959,    S.  C.  2  Bin^.  186,  it  was  cided  that  the  defendant  had  faUed  in  maU 

held  that  a  bill  of  exchange  payable  on  an .  out  his  plea.     The  old  anthoritiea  dearly  «iJ 

I I  \  I -^       ;  blished,  that  when  there  were  several  counts  v 

mcertam  conOngency  i»  absolutely  »oid.-  ^  ^^^^^^  .^^  defcnd«.t  mi^ht  pleMl  h.  .bJ 

EnrroR.   ment  to  some  of  them^  and  in  bar  to  the  others 

— ^~""~"  and  there  was  no  reason  why  the  aame  thin 

COURT  OF  COMMON  PLEAS. — Nov.  18.  '  should  not  be  done  now,  when  se^eial  causes  < 

^ttinflB  in  Banco.  I  •**"*"  ^"^^  indnded  in  one  gcnetal  count,  as  t 

^^^  j  some  of  which  the  defendants  were  suable  joiod 

^^^.^  _  fw. .^««  '  with  others*  and  as  to  the  rest  soable  alone.  Upo 

I  the  autbontr  of  the  old  cases  with  respect  t 
SrawK^A— l^ACTiCB— Jf«/i/a/«f  rwifi'/rtpf.  ^1,,^^,^' ^jjj,  ^,^  counts,  there  was  n 

Mr.  Sen:eant  Wilde  mored  for  a  rule  to  show ,  reason  why  a  plea  in  abatement  shonld  not  I 
cause  why  an  attachment  should  nc»t  issue  against .  divtsible  in  relation  to  aeverd  canaes  of  actio 
ia  geoUcmao  for  not  appearing  upon  a  subpoena.;  contained  in  one  generd  ooont — no  reason  vh 
The  trial  upon  which  he  had  been  summoned,  thedefendantsmightnotpray  thatthe  writshoul 
was  liist  on  the  paper,  but  he  did  not  attcndi  abate  as  to  those  contracts  which  they  bad  entei^ 
until  a  quarter  of  an  hour  after  the  canse  had.  into  jointlv  with  other  persona.  Here  the  w 
been  withdrawn  in  consequence  of  his  absence. .  fendants  nad  not  adopted  thai  eonise,  but  hd 
The  object  of  this  application  was  to  compd  this  |  deaded  in  abatement  to  all  the  causes  of  actioij 
inditidual  to  pay  £'10,  the  costs  of  the  day.  They  cheae  to  say  that  aD  the  oootncCa  declart^ 

Chief-Justice  Ti^dal. — Should  we  not  hawe   upon  had  been  entered  into  by  tbcm  jointly  «it 
pctMtf  of  something  like  muditated  eomtem^?      |  othcnu     Now  the  faeta»  as  found  by  the  arbi 

Mr.  Sergeant  Wilde  said  he  thoi^^  sintois   trator»  did  not  support  that  plea,  because  son 
shodd  be  protected  in  snch  oases.  i  of  the  contracts  had  been  made  by  Ihea  alon< 

^hief-Justke  TiSDAU — Yea,  but  the  qocstiou » Why,  then^  waa  the  pUntiff  to  be  injared  b 


JjMtd  IStport$» 


H» 


of  the  ddndmn'u  pW?  If  the 
led  to  prove  Ub  plea  in  part*  he 
iier.  The  enewer  given  to  that 
1,  that  ihe  plaintiff  ought  to  have 
:  but  there  wae  no  reaaoo  why  a 
!nt  wae  neeeaearyt  for  the  plaintiff« 
)a(l  a  right  to  atand  upon  tno  fiilee- 
ifendant  a  plaa,  tbrdefendant  having 
ad  more  largely  than  the  fiKta  war^ 
as  there  any  eaae  in  the  booka  of  a 
lit  after  a  plea  in  abalenent.    'Fhe 

plea  being  found  agaiint  the  de* 
plaintiff  was  entitled  to  the   full 
ed  in  the  dedantion. 
fur  the  plaintiff, 

iVotr.  sa 

at  Nisi  Prios. — Special  Jury. 

H I  r  EH  BAD  V.  BaRBON. 

K  CciifPAKiBS  —>  Lialnlities  of 
t'r$  to  ihe  DebU  of  the  Company 
\  to  Tradesmen* 


an  action  to  reoover  the  price  of 
and  other  machinery  supplied  to 
Kingdom    Patent   BeetfOot-8agar m  fendant. 


experiment  of  suing  the  defendant,  as  vras  mani- 
fest from  the  fact  that  ail  the  documentary  and 
other  evidence  adduced  was  supplied  by  them  x 
they,  in  all  probability,  having  guaranteed  them 
against  the  consequeneea.  He  contended  that 
the  defendant  had  never  been  an  actual  pro- 
prietor at  all;  but,  at  all  events,  he  had  not 
become  a  member  of  the  company  at  the  tnnu 
when  the  order  for  the  machinery  was  given  by 
the  company,  because  in  the  prospectus  issued 
in  May,  1836,  it  waa  stated  thM  the  machinery 
waa  in  a  state  of  forwardness,  whereas  the  defen* 
dant  had  not  had  aharea  allotted  to  him  until  tile 
aist  of  that  month. 

The  Lord  Chi  if  Justicb  said,  thai  the  jury 
would  first  have  to  inquire  whether,  supposing 
the  defendant  to  have  become  a  proprietor  at  all^ 
be  had  become  mie  before  the  order  was  given 
to  the  plaintifi  for  the  machinery  in  question ; 
if  thev  should  be  of  opinion  that  he  had  not,  il 
would  be  onneoesaary  to  enter  into  the  other 
point,  as  to  whether  he  waa  at  any  time  a  pro* 
prietor  in  point  of  law. 

The  jury  said,  that  they  were  satisfied  on  the 
first  pomt,  and  ntomed  a  verdiet  for  the  d^ 


which  the  defendant  was  alleged 


er. 


,  for  the  plaintiff* — This  company 

in  the  early  part  of  1836,  and  in 

May  in  that  vear  they  iasued  pros- 

^uncine  a  capital  of  jE2dO,000,  in 

s,  at  £fl5,  each,  with  a  deposit  of 

e.     The  prospeeiuses  also  aet  forth 

from  which  the  most  brilliant  suc- 

cipated,  and  stated  that  the  ma- 

h  was  of  the  most  perfect  kind,  was 

forwardness.     The  defendsnty  who 

1  in  Oxford  street,  applied  for  some 

ii  the  3  let  of  that  aame  month  of 

Ted  a  letter  from  the  secretary  of 

,  apprising  him  that  thirty  shares 

to  him.     In  the  months  of  8ep- 

)ctober  followin|r  the  machinery  m 

completed,  and  delivered  to  the 

'he  project,  however,  turned  out  a 

;  never  had  been  a  capital  of  more 

only  about  TiOO  shares  were  dis-i 

I  of  these  there  were  not  above  700 ! 

which  the  deposit  waa  paid.    The  I 

H  gUd  to  dispose  of  his  shares  to 

irectora  for  Is*  each*     It  was  under 

•tinoes  that  the  present  action  was 

ist  htm  as  a  memlier  of  the  oom- 

Uock^  for  the  defendant,  reprobated 
insaction  in  the  strongest  terms,  as 
in  fraud  and  delusion  from  first  to 
Mtended  that  this  was  in  effect  the 
e  direderst  who,  being  really  liable 
is,  had  induced  them  to  make  the 


The  Lord  Chief  Justicb  perfectly  con- 
curred in  the  propriety  of  their  verdict,  but  said 
he  hoped  the  case  would  operete  aa  a  warning 
to  parties  how  they  engsged  in  specuUtiona  of 
this  kind  without  first  calculating  upon  the  ex* 
tent  of  their  liabilities,  and  also  to  tradesmen 
how  they  gave  credit  to  such  speculators  without 
first  ascertaining  the  extent  of  theii  capabilitiea. 

COURT  OF  BANKRUPTCY. 


I  IT   TBB  MATTBB   OF   MsaiBa.  ChAMBCRS    ANV 

Son,  Bakkbupts. 
Eqititablb  Jurisdiction  of  thb  Coubt. — 
Right  of  a  Creditof^e  Assignee  (by  ateign* 
meni)  to  prove  his  aetianed  Debt  againgt  a 
Sanhrup^e  Eetate  without  the  concurrence 
^the  Aeeignor. 

Mr.  Egan  applied  for  leave  to  prove  a  debt 
standing  in  the  name  of  the  late  Lord  Longford* 
He  stated  that,  when  the  commission  of  bank- 
ruptcy was  issned  against  Messre.  Chambers  and 
Som^  they  were  indebted  to  the  lateXoref  Longford 
on  the  balance  of  a  banking  account.  His  Lord- 
ship subsequently  assigned  his  daim,  but  the 
debt  remained  unproved,  and  hence  arose  the 
necessity  for  the  present  application. 

Mr.  Amoldy  for  the  bankrupt's  assignees, 
said,  although  there  was  no  disposition  on  the 
part  of  his  clients  to  dt^r  objections,  yet  they 
were  bound  to  scrutinise  every  claim  set  up 
against  the  bankrupt's  estate  ;  mid  he  contended 
that  the  present  application  could  not  be  grented, 
as  the  executor  or  the  deceased  nobttanan  had 
not  joined  with  the  assignee. 
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Mr.  Egan  said,  the  will  left  by  his  Tiordship 
ma  calculated  to  cause  considerable  litigation, 
and  that  it  had  not  been  proved.  He,  however, 
maintained  that,  although  an  equitable  creditor 
could  not  take  a  commission  of  bankruptcv,  yet 
an  equitable  as  well  as  a  legal  claim  might  be 
proved  under  a  fiat,  and  cited  Exparte  William' 
son,  2  Yes.  sen.  249. 

Mr.  Arnold  said,  the  debt  could  not  be  legally 
recovered  unless  his  Lordship's  executor  appeared. 

Mr.  Egan  argued,  that  the  assignment  was 
sustainable  in  equity  (^Row  v.  Dawson^  1  Yes. 
sen.  332 ;  Duke  of  Chandos  v.  Talbotj  2 
P.  Wms.  608;  and  Lord  Townsend  v.  Wynd- 
kam,  2  Yes.  p.  6) ;  that  there  was  no  case  in 
which  an  assignment,  especially  for  a  chose  in 
ac/ton,  operat^  otherwise  than  by  putting  the 
assignee  in  the  situation  of  the  assignor  (Purdew 
V.  Jackson^  1  Russ.) ;  and  that  the  Court  pos- 
sessed an  equitable  as  well  as  legal  jurisdiction, 
and,  consequently,  was  competent  to  take  cog- 
aizanco  of  the  claim. 

Mr.  Commissioner  Holroyd  said,  the  con- 
slant  piactice  of  the  Court  had  been  to  require 
the  ass^or  or  his  legal  personal  representative 
to  concur  with  the  assignee. 

Mr.  Egan  said,  that  Exparte  Lloyds  1  Rose, 
4,  tended  to  establish  adifierent  doctrine.  There 
Lord  Eldon  said,  ^*  The  assignee  has  purchased 
the  right  of  an  individual  who  was  entitled  to 
prove,  and  is,  as  such  purchaser,  entitled  to  his 
advantages,  remedies,  and  equities,  and  therefore 
to  prove  in  his  name." 

Mr.  Arnold  maintained  that  Exparte  Lloyd 
had  been  overruled  by  Exparte  Herbert, 
2  Glynn  and  Jameson,  66. 

Mr.  Egan  replied,  Exparte  Herbert  decided 
•  very  dtfimnt  point,  namely,  that  '*  a  creditor 
who  had  proved  his  debt,  and  subsequently 
assigned  it,  was  entitled  to  s^gn  the  bankrupt's 
certificate  :*'  the  distinction  between  the  two  cases 
was  obvious  from  the  language  of  the  Lord 
Chancellor:  **  I  remember  no  instance,'*  said  his 
Lordship,  **  where,  after  a  creditor  had  proved, 
aiid  subsequently  assigned  his  debt,  the  purchaser 
had  been  admitt^  to  sign  the  certificate.''  He 
contended  there  was,  within  the '  control  of  the 
Court,  ample  evidence  to  prove  the  daim :  the 
bankivpts  having  passed  their  examination,  their 
accounts  were  admissible  evidence;  for  the  rule 
in  equity  was  to  admit  the  best  evidence  which 
the  circumstances  of  tl)e  case  afforded,  Whitfield 
V.  FauMseti,  Cos.  tempo.  Lord  Hardmcke. 
And  the  deed  of  amUigement 'entered  into  by  the 
chief  creditors  with  the  bankrupts  and  their  aa» 
signees  (whereby 'j&2 3. 000  was  secured  to  Mr. 
Chambers^  sen.^  as  a  consideration  for  sabmittirig 
to  the  eommission)  waa  also  ad^ional  evidence. 
That  deed  Lord  JJangford  executed  at  the  re* 
quest  of  the  assignees;  tliey  had  recognised  his 


Lordship  as  a  creditor,  and  they  eoosequenti]! 
were  stopped  from  opposing  the  proof. 

Mr.  Commissioner  Holroyd  said  the  deed  d 
arrangement  should  be  produced  by  the  assignecsi 

Mr.  May  hew  said  he  had  it  not  in  Courti 
but  admitted  the  execution  of  it  by  the  late  Lofi 
Lang  ford,  \ 

Mr.  Egan  then  submitted  that  the  evidene^ 
which  had  been  elicited  afforded  sufficient  ground^ 
for  the  exercise  of  that  equitable  authority  whid) 
the  Court  unquestionably  possessed,  and  wbic^ 
he  hoped  would  be  extended  to  the  present  case 

Mr.  Commissioner  Holrotd  was  of  opinio^ 
that  proof  for  the  amount  which  appeared  od  tbi 
bankrupts'  books  ought  to  be  admitted* 

Proof  admitted. 


ADMINISTRATION  OF  JUSTICE  in  thi 

COURTS  OF   BANKRUPTCY   akd  IN 

SOLYENCY. 

The  Lord  Chancbllor  has  directed  a  Com 
mission  of  Inquiry,  to  inquire  into  the  preseoj 
state  of  the  laws  relating  to  BANKRUPTcr  am 
Insolvent  Dbbtors,  and  the  administialio 
thereof;  and  whether  it  be  expedient  to 
any  alterations  therein ;  and  particularly  wheth 
the  several  Courta  by  which  they  are  now 
ministered  may  not  be  beneficially  untied^  or 
arranged  as  to  co-operate  with  and  assist  em 
other,  and  by  what  means  the  full  benefit  of  su 
laws  may  be  secured,  and  the  better  administni 
thereof  provided  for  in  the  coaiilr|r  districts 

The  Commissioners  named  are  Mr.  J 
Erskine,  Mr.  Commissioner  Law,  Mr.  Evw 
Mr.  Fonblanque,  and  Mr.  Holroyd;  W.  Cn 
furd,  Esq.  M.P.,  B.  Hawes,  Esq.  M.P.,  Wy 
Ellis, Esq.  M.P.,  Mr.  Horsley  Palmer.  Mr.  J. 
Hankey,  and  Mr.  C.  J.  Glyn. 


SPECIAL  COMMISSION,  MONMOUTU.| 

Tmsday,  Dec.  10. 

The  Lord  Chibf  Justicb  Tindal  delive 
the  following  Charge  to  the  Grand  July  : — 

My  Lord,  and  Gentlemen  of  the  Grand  Jury, 
Her  Majesty  having  been  pleased  that  we  ahou 
be  assemblea  this  day,  under  commission  issu 
not  for  the  holding  of  an  ordinary  assise  and  ga 
delivery,  but  on  a  special  and  extraordinary 
sion,  it  has  become  my  duty  to  lay  before 
the  nature  and  description  of  the  offbnces 
which  those  commissions  extend,  the  class  an 
character  of  the  cases  which  will  probably  \ 
brought  under  your  investigation,  and  the  la 
which  will  appiv  to  such  cases  respectively.  1 
is  not' my  intention,  nor  indeed  have  I  the  powe 
to  detail  or  Comment  on  the  circumstances 
each  particular  case  upon  whtcli  you  may  I 
called  to  inquire.  Undoubtedly,  it  will  be  moi 
advantageous  on  the  jn^esent  occasion,  where  tV 


X(Mv  Btporit, 


M7 


'» 


le 


anfortmifttaijffcry  Dttmetotu  Npon 
highest  cnme  which  cm  aflect 
you  sbonld  receiTe  only  a  general 
the  law,  which  yoa  may  yomelves 

circamstaaoea  of  each  individual 
an  that  you  ahould  be  emharraaied 
ub  minuteoen  of  detail  of  the  facta 
h  partietibr  caae«  By  such  a 
ippeara  to  mcy  the  ends  of  justice 
ed  with  more  complete  certainty, 
ter  satisfaction  both  to  yoocselTes 
.  Gentkmeo,  with  the  very  Umited 
rledge  which  I  posMsa  on  the  sub- 
not  be  expected*  neither  would  it 
;  1  should  attempt  with  any  minnte- 
nion  to  enter  into  the  history  of 
>n  which  has  formed  the  occasion 
convened  together  at  the  present 
,  it  is  so  desiirable  that  you  should 
perfonnance  of  your  doty  without 
ion  in  your  minds  as  to  the  lacts 
t  proved  before  yon,  that  I  shall 
tain  from  saying  more  than  it  is 
ic  notoriety,  that  dhsturbances  hafve 

place  within  this  oomity  of  soch 
i  character,  and  of  such  iiiagwilude 

to  render  it  highly  probable  that 

charges  indiotnwnts  ror  high  tree* 
^ferrcd  egatnsc  some  of  the  parties 
>sed  to  have  tdcen  a  ahare  in  those 

It  willy  thersloie,  be  my  more  sm» 
•n  the  present  occssion  to  call  your 
e  charges  which  will,  in  all  pcobsp 
ought  under  your  investigation, 
is  transaction ;  to  expound  to  you, 
1  able,  the  Uw  which  defines  and 
o  those  sevcrsl  charges ;  to  explain 
;  will  be  necessary  to  constitute  the 
«d  by  such  charge ;  and  to  add 
lions  relating  to  the  natttie  and 
t  proof  as  will  enable  you  to  come 
late  of  its  weight  and  sufficiency  in 
e  chargea  brought  before  you,  and 
ive  at  such  conclusion  in  each  par* 
:>  justice  and  veaano  lequire.  The 
>f  oyer  and  terminer,  one  of  the 
mder  which  we  sit,  is  in  itself  gene* 
uted  in  its  terms  and  extent.  It 
within  it  all  treasons,  misprisions  of 
eloDiesy  and  misdemeanours  what- 
s  the  only  criminal  charges  that  are 
be  brought  before  yoa  are  those 
te  from  or  are  connected  with  the 
above  relened  to,  with  respect  to 
ave  already  observed,  there  can  be 
hat  presentments  for  hjgh  treason 
;ht  forward^  my  dutjf  wiU  bci  in  the 

offer  you  ^ch  remai^ks  upon  the 

treason  aa  may  assist  you  in  the 
of  the  is^MMrtaitt  Isnctions  you  may 
n  to  execute.    Gentlemen,  the  crime 


of  high  treason,  in  its  own  diract  coaseqtwnesSi 
is  calculated  to  produce  the  most  malignant 
e&cts  upon  the  community  at  large ;  ita  direct 
and  immediate  tendency  is  the  putting  down  the 
authority  of  the  law,  the  shaking  and  subverting 
the  foundation  of  all  government,  the  loosening 
and  dissolving  the  bands  and  cement  by  which 
society  is  held  together,  the  general  confusion  of 
property,  the  involving  a  whole  people  in  blood* 
shed  and  mutual  destruction ;  snd,  accordingly, 
the  crime  of  high  treason  has  always  been  re- 
garded by  the  laws  of  this  country  as  the  offence, 
of  ail  others,  of  the  deepest  dye,  and  as  calling 
for  the  severest  measure  of  punishment.  But  in 
tlie  very  same  proportion  as  it  is  dangerous  to  the 
coromimity  and  fearful  to  the  offender  from  the 
weight  of  punishment  which  is  attached  to  it, 
has  it  been  thought  necessary  by  the  wisdom  of 
our  ancestors  to  define  and  limit  this  law  within 
certain  express  boundaries,  in  order,  that  on  the 
one  hand  no  guilty  person  might  escape  the  pu« 
nishment  due  to  his  transgression  by  an  affcmed 
ignorance  of  the  law ;  and,  on  the  other,  that  no 
innocent  man  might  be  entangled  or  brought  ub» 
awarea  within  reach  of  its  severity  by  reason  of 
the  law* 8  uncertainty.  And  aecordhigly,  in  the 
Pariiament  of  the  95th  year  of  King  &ward  III. 
an  act  was  passed,  entitled  **  A  declaration  which 
offences  shall  be  adjudged  treason;*'  and  upon 
this  andeut  statute,  expounded,  and  in  some  de- 
gree enlarged,  by  a  statute  paased  in  the  36tk 
year  of  King  George  ill.,  stands  the  law  of  tree* 
son  at  the  present  day,  so  far  at  least  as  relates 
to  any  of  the  cases  which  can  by  possibility  be 
made  the  sulijert  of  your  impiiry.  The  statute 
of  Edward  111.  declares  it  to  be  treason  **  when 
a  man  doth  compass  or  imagine  the  death  of  our 
Lord  the  King/'  (within  which  designation  a 
Queen  regnant  is  included),  '*  or  if  a  man  do 
levy  war  against  our  Lord  the  King  in  his  realm, 
and  thereof  be  proveably  attainted  of  open  deed 
by  the  people  of  their  condition."  The  statute 
afterwards  dedarea,  "It  is  to  be  understood  that 
in  the  cases  above  rehearsed,  that  ought  to  be 
judged  treason  which  extends  to  our  Lord  the 
King,  and  his  msjesty.'*  By  the  more  recent 
statute  of  George  IIL,  temporary  only  at  first, 
but  afterwards  made  perpetual,  it  is  enacted, 
'*  That  if  any  person  snail,  within  the  realm  or 
without,  compass,  imagine,  invent  or  deviae,  or 
intend  death  and  dcstruotion,  or  any  bodily  harm 
tending  te  dea^  and  destruction,  maim  or  wound- 
ing, imprisonment  *  or  restraint  of  the  person  of 
the  King,  or  to  deprive  or  depose  him  from  the 
style,  honour,  or  kingly  name  of  the  imperial 
cfomi  of  thiaiealm,  or  lo  levy  war  against  His 
Mageat]ft  within  this  rsalm,  in  order  1^  force  or 
constnuBt  to  eoaopel  him  to  change  his  meaanrea 
or  counsela,  or  in  order  to  put  any  force  or  con- 
straint upon  or  to  intimidate  or  overawe  both 
Houses  or  either  House  of  Parliament,  and  such 
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compaasingSy  imaginationSy  inventtons,  devices, 
or  intentionsy  or  any  of  theiiiy  shall  express,  ntter, 
or  declare,  by  publishiDg  any  printing  or  writing, 
or  by  any  overt  act  or  deed,  every  person  con- 
victed in  the  manner  therein  mentioned  shall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor.*' 
Gentlemen,  it  cannot  have  escaped  your  obser- 
vation that  in  the  statute  of  Edward  the  sub- 
stantive offence  of  treason  thereby  declared,  af- 
fecting the  life  of  the  King,  and  in  the  latter 
statute,  the  substantive  offence   of  the   several 
treasons  thereby  created,  consists  in  the  com- 
passing, intending,  devising,  and  imagining  the 
perpetrhtion  of  the  several  acts  therein  specified, 
not  in  the  commission  of  the  acts  themselves. 
But  inasmuch  as  the  wicked  imaginations  of  men's 
hearts  are  known  only  to  the  Supreme  Being, 
until  they  are  evidenced  to  man  by  outward  act, 
so  the  former  statute  has  required,  that  before 
any  one  should  become  subject  to  the  penalties 
of  treason 9  he  shall  be  thereof  proveably  attainted 
''  of  open  deed  :"  and  again  by  the  latter  statute 
it  is  enacted,  that  before  any  one  falls  within  its 
penalties  be  shall  express,  utter,  or  declare,  such 
his  compassings,  imaginations,  and  intentions,  by 
publishmg  some   pnnting   or   writing,  '*or  by 
some   overt  act   or   deed."     These  overt  acts, 
therefore,  so  required  by  the  statutes,  are  the 
•means  by  which  the  particular  treason  has  been 
attempted  to  be  carried  into  effect :  they  are  the 
instances  in  which  the  guilty  party  has  endea- 
voured to  complete  the  treasonable  design  :  they 
are  the  indicia  or  proof  of  the  treason,  not  the 
treason  itself.     It  is  obvious,  thereEbre,  that  these 
overt  acts  will  bo  found  to  vary  in  each  parti- 
cular case.     Where  the  object  of  the  treason  has 
not  been  actually  perpetrated,  combinations  and 
conspiracies  to  carry  it  into  effect,  meetings  to 
propose,  to  plan,  to  mature,  or  to  accelerate  its 
completion,  the  inciting  and  procuring  others  to 
join  such  oombioations,  the  knowingly  making, 
procuring,  or  furnishing  arms  and  ammunition, 
money,  or  other  necessaries  to  insurgents  for  the 
purpose  of  accomplishing  their  treasonable  de- 
signs, the  administering  illegal  oaths  to  bind  men 
to  aid  each  other  in  siich  treasonable  designs — 
all  these,  and  many  others  of  the  same  stamp  and 
character,  might  be  suggested  as  instances  of 
overt  acta  of  the  particular  class  of  compassing 
or  devising  to  which  they  apply,  within,  the  mean- 
ing of  both  the  statutes.     And,  gentlemen,  as 
the  proof  of  some  overt  act  or  acts  is  absolutely 
necessary  to  support  the  charge  of  tresoon,  what- 
ever it  may  be,  so  must  the  proof  be  confined  to 
those  specific  overt  acts  which  are  charged  in  the 
indictment,   and  no  other,  in  order  to  give  the 
par^  accused  the  opportunity  of  knowing  the  real 
charge  which  is  made  against  him,  and  to  enable 
him  the  better  to  prepare  for  his  defence;  for  the 
overt  act  is  the  charge  to  which  the  prisoner 
must  apply  his  defence.    And  still  farther,  with 


respect  to  these  overt  acts,  it  is  to  be  obserred 
that  in  Isvour  of  the  party  accused  a  statute  wa 
passed  in  the  reign  of  King  William  ill.  whld 
enacts,  '^  that  no  person  shall  be  indicted  or  ta^ 
for  high  treason  whereby  any  corruption  of  bloc 
ensues,  but  by  or  upon  the  oaths  of  two  lawft 
witnesses,  either  both  of  them  to  the  same  orei 
act,  or  one  of  them  to  one,  and  one  of  them  { 
another  overt  act  of  ^e  same  treason."  kt 
various  other  advantages  and  privileges  have  be« 
granted  by  the  Legislature  from  time  to  time  I 
favour  of  persons  accused  of  high  treason,  whid 
do  not  belong  to  persons  charged  with  oth^ 
o£Rsnces.  Having  thus  endeavoured  to  explaj 
to  you  the  nature  and  property  of  these  overt  ad 
whidi  must  be  alleged  in  the  indictment,  and  li 
what  evidence  they  must  be  supported,  I  proceJ 
to  call  your  attention  to  the  different  heads  | 
classes  of  treason  which  may  be  laid  in  the  i< 
dictment  against  the  accused.  It  is  not  imp 
bable  that  one  charge  of  treason  may  be  laid 
the  indictment  to  be  the  compassing  and  im{ 
gining  the  death  of  our  Lady  the  Queen,  i^ 
various  overt  acts  may  be  stated  in  support  of  il 
and  perhaps,  amongst  the  rest,  the  levying  wi 
against  the  Queen  in  her  realm,  which  hath  b« 
held  by  many  decided  cases  to  be  an  overt  act 
that  species  of  treason,  as  well  as  a  substsuci 
treason  in  itself.  But,  as  there  can  be  no  reasi 
to  suppose  that  any  direct  or  immediate  intentii 
of  injuring  the  sacred  person  of  the  Queen  a 
by  possibility  be  surmised  to  have  existed  on  tij 
occasion,  it  will  be  unnecessary,  as  it  appears 
me,  to  occupy  you  with  any  observations  on  t^ 
head  of  treason. 

(To  be  eontimied.) 
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''Commentaries  on  the  Constitution  a 
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We  are  much  gratified  in  seeing  Vol.  I 
of  this  Original  Work  upon  Coxveta>| 
iNQ  before  us  in  a  complete  form.     T 
number  included  m  it,  for  the  present  mou 


*  to  such  a  covenant  as  this,  where 

^^e  nroceediDg  at  law. 

(ardwicke,  in  Wellington  t*.  Mackin- 


Remew  of 

Dntinuatioo  of  CoxHBnciAL  Pub- 

fid  Bume  very  useful    forms    of 

ne  AiTTHOR  doea  not  aa  the  work 

2cken  his  band,  bat  continues  hU 

k    of  introducing  new  forms  of 

ct  the  existing  slate  of  the  law. 

fore  Qs  a  Nsw  PaEcsDBifT  for  a 

)PART!«ERSHip,  **  a  simple JoTm 

}/nmon  agreemenU  in  Trade^**  in 

'bttratum  datueM  are  ao  drawn 

e-ent   the   litigation  that  so   fre- 

ura   among  partners,  to  say  no- 

ruinous  expense  that  inevitably 

by  ^vrhich  the  partners  are  re^ 

1  tahing  proceedings  againsteach 

arbitration  sftail  have  been  of- 

fused.**    In  a  note  to  this  clause 

'le  following: — 

n  general  practice  a  new  form^ 
pted  will  prevent  much  of  the  liti- 
•  frequendy  occurs  among  partners, 
'^  of  the  ruinous  expense  that  in- 
<i^  it.  The  author's  attention  has 
u  this  restrsining  clause  from  the 
nade  bj  Lord  Loughborough  upon 
lalfhide  v.  Penning  (2  Bro.  Chan. 
I  Mitchell  c.  Harris  (2  Ves  jun. 
lie  former  case  there  was  a  similar 

his  Lordship  observed — *  Parties 
c;  and  it  is  every  dav's  practice, 
io,  they  cannot  proceed  contrary  to 
t.'  But  there  is  a  great  distinction 
n  an  express  agreement  that  there 
suit  at  law  or  in  equity,  and  a  bare 
refer  disputes  to  arbitration,  and 
I  be  taken  particular  notice  of. 

be  an  express  agreement  that  there 
lit  at  law  or  in  equity,  then  the  par- 
roceed  contrary  to  that  sgreement, 
e  pleaded  in  bar ;  but  if  there  be  a 
•:fer  disputes  to  arbitration  only,  the 

it  will  be  to  give  damages ;  it  can- 
-d  in  bar  to  any  action  or  suit :  the 
ccause  the  agreement  of  parties 
ist  the  jurisdiction  of  the  Court. 
>orough,in  Mitchell  V.  Harris(on^^), 
had  not  been  furcished  with  any  au- 
y  or  even  dictum^  to  show  that  an 
)  refer,  where  no  reference  has  taken 
'  itop  a  court  of  law ;  nor  has  there 
<\  idea  of  a  bill  to  enjoin  a  party 

ng  at  law,  under  a  notion  of  giving 
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tosh,  speaking  of  a  covenant  to  refer(2  Atk.  569), 
said  the  parties  might  have  made  such  an  agree- 
ment as  would  have  ousted  this  court  of  its  juris- 
diction. 

•*  Lord  Kenyon,  in  Thompson  r.  Chamock, 
8  Term  Rep.  140,  observed,  it  had  been  de- 
cided, again  and  again,  that  an  agreement  to 
refer  all  matters  in  difference  to  arbitration  is  not 
sufficient  to  oust  the  courU  of  law  or  equity  of 
their  jurisdiction. 

•«  Lord  Eldon,  in  Tattersall  v.  Groote,  2  Bos. 
&  Pull.  131,  took  a  comprehensive  view  of  all 
the  cases.     That  was  an  action  in  the  Common 
Pleas  upon  covenant  between  parties,  in  case  of 
a  dissolution  of  the  partnership,   to  refer  all 
ma//ers  relating  thereto  to  arbitration,  and  one 
of  the  parties  refused  to  nominate  one.     Lord 
Eldon  said,  «  There  is  no  instance  of  such  an 
action  as  the  present  having  ever  been  brought 
in  a  court  of  low ;  and  though  courts  of  equity 
win  decree  the  specific  performance  of  reason- 
able covenants,  where  substantial  damages  can- 
not be  obtained  in  a  court  of  law,  yet  no  man 
ever  heard  of  a  suit  in  equity  to  compel  the  spe- 
cific performance  of  a  covenant  to  refer  disputes 
to  arbitration.*     In  Wellington  r.  Mackintosh, 
Lord  Hardwicke  overruled  a  plea  of  covenant  to 
refer  matters  in  difference,  which  was  pleaded  to 
a  bill  for  a  discovery.     Lord  Kenyon,  indeed, 
in  Halfhide  r.  Penning,  supported  such  a  plea; 
but  then   the  words  there  were,   *  before  they 
brought    any    suit.'     His    Lordship    said,    he 
thought  he   did  not   misconstrue   the   case  of 
Mitchell  r.  Harris,  by  stating  that  the  opinion 
of  Lord  Loughborough  did  not  agree  with  the 
doctrine  laid  down  in  Halfhide  v.  Penning.     In 
the  discussion  of  IVIitchell  v.  Harris,  the  counsel 
were  asked  by  the  Lord  Chancellor,  if  an  action 
like  the   present   had  been  known    in   a   court 
of  law  ;  and  it  was  admitted  that  no  insunce  was 
to  be  found.     It  would  be  difficult  to  direct  a 
jury  upon   what  rule  to  proceed    in    assessing 
damages  in  such  an  action ;  for  uon  constat  that 
the  plaintiff  would  have  succeeded  in  the  arbitra- 
tion.    The  covenant,  therefore,  seems  nugatory, 
or,  if  not  so,  yet  it  cannot  be  enforced,  as  tend- 
ing to  exclude  the  jurisdiction  of  the  courts/  ** 

The  Talue,  to  practical  men,  of  the  notea  in 
this  Work  is  very  great,  they  are  copioua— 
yet  to  the  purpose,  and  most  useful,  as  lead- 
ing them  to  the  present  state  of  the  Lan:^  upon 
every  point  connected  with  the  subject  mat* 
tcr  of  each  Precedent— as  for  instance,  upon 
the  clausein  a  Copartnership  deed^  provid- 
ing for  a  Dissolution  of  the  Copartnerahip, 
The  Author  says — 

«  When  a  partnership  is,  by  notice,  death,  or 
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by  any  other  mode  of  determination,  actually 
ended,  as  regards  all  the  partners,  no  one  of  them 
can  make  u^  of  the  partnership  estate,  in  a 
manner  inconsistent  with  the  winding  up  of  the 
concern.  The  object  of  their  original  associa- 
tion is  then  terminated,  and  their  power  of  em- 
ploying the  joint  property  in  the  way  of  trade 
ceases.  The  partners  cannot  create  any  new 
obligations  ;  for  after  a  dissolution,  nothing  re- 
mains to  be  accomplished,  except  the  arrange- 
ment of  the  affairs  of  the  partnership ;  but  until 
they  are  settled,  the  connection  between  the 
partners  subsists ;  and  in  that  sense,  and  until 


case  of  death,  it  is  the  equity  of  the  decease 

'  partner  that  enables  the  creditors  to  bring  foi 

ward  the  distribution.     The  creditors  are  not  in 

jured  by  the  agreement  of  partners  to  dissoh 

the  partnership,  and  that,  from  that  time,  whj 

,  was  joint  property  shall  become  the  separate  pn 

'perty  of  one;  notice  of  the  dissolution   bein 

!  given ;  as  either  a  consideration  is  paid,  or,  whi« 

for  this  purpose  is  equal  to  conaideratioo,  a  cor< 

I  nant  is  entered  into  to  pay  the  debts  and  inded 

I  nify  the  retiring  partner,  so  conceived  as  not  i 

I  leave  any  lien  upon  the  property. — That  whj 

the  possession  of  the  property  is  deliTered  over^ 


such  a  settlement  takes  place,  the  partnership'!  the  surviving  partner,  and  he  goes  into  thewoi 

may  be  said  to  continue,  and  the  ex-members  ofl'as  a  sole  trader,  he  has  all  the  credit  belongin 

the  firm  may  be  sued  as  existing  partners.    Lord!  to  him  as  such  sole  trader;  having  the  possessu 


Eldon,  in  Exparte  Williams  ( 1 1  Ves.  jun.  5), 
thus  explained  the  equities,  among  partners,  and 
the  consequences  upon  a  dissolution,  with  refe- 
rence to  each  other  and  creditors : — 

"  '  Among  partners,  clear  equities  subsist, 
amounting  to  something  like  lien :  the  property 
is  joint,  the  debts  and  credits  are  jointly  due. 
They  have  equities  to  discharge,  each  of  them, 
from  liability,  and  then  to  divide  the  surplus  ac- 
cording to  their  proportions ;  or,  if  there  is  a 
deficiency,  to  call  upon  each  other  to  make  up 
that  deficiency,  according  to  their  proportions. 
But,  while  they  remain  solvent,  and  the  partner 
ship  b  going  on,  the  creditor  has  no  equity 
SLgainst  the  effects  of  the  partneiship.  He  may 
bring  an  action  againet  the  partners,  and  get 
judgment,  and  may  execute  his  judgment  against 
the  effects  of  the  partnership,  cut  when  he  has 
got  them  into  his  hands,  he  has  them  by  force  of 
the  execution,  as  the  fruit  of  the  judgment; 
clearly  not  in  respect  of  any  interest  he  has  in 
the  partnership  effects,  while  he  was  a  mere  cre- 
ditor, not  seeking  to  substantiate  or  create  an 
interest  by  suit.  There  are  various  ways  of  dis- 
solving  a  partnership:  effluxion  of  time;  the 
death  of  one  partner;  the  bankruptcy  of  one, 
which  operates  like  death ;  or  a  dry,  naked  agree- 
ment that  the  partnership  shall  be  dissolved.  In 
no  one  of  those  cases  can  it  be  said  that,  to  all 


and  dealing  with  mankind,  as  such.'     His  Lor4 

I  ship  would  not  agree  that  mere  dissolution  wou 

I  work  all  this  effect,  as  that  does  no  more  tl 

;  declare  that  the  partnership  is  not  to  be  carried 

any  farther,  except  for  winding  up  the  afisi 

i  and  he,  who  has  actual  possession,  has  it,  cloth^ 

'  with  a  trust  for  the  other,  to  apply  the  pn^ 

perty  to  the  debts ;  and  that  will  qualify  the  n^ 

,  ture  of  his  possession,  so  that  it  cannot  be  salt! 

he  has  the  sole  possession  of  the  specific  effect 

I  or  the  debts,  to  bring  it  within  the  operation  i 

the  stotute  (22  Jac.  1.  c,  19.  ss.  10,  1 1  ;  J 

Jones  V.  Gibbons,  9  Ves.  jun.  407),  which  c« 

tainly  affects  debts.     His  Lordship  added  tfaJ 

having  had  occasion  lately  (see  Lady  Arundell  i 

Phipps,   10  Ves.  jun.  139)  to  look  into  tha 

doctrine   from    Twyne's   case    (3  Co.  80),  b 

thought  in  modem  times  a  tendency  had  pn 

vailed  to  give  more  effect  to  the  actual  manu 

possession,  as  evidence  of  fraud,  than  Twpe 

case  was  intended  to  sanction.    But  it  was  enojis 

to  say,  mere  dissolution  of  partnership,  if  there 

no  more,  leaves  each  partner  in  possession,  as 

trustee  for  ally  to  the  extent  ot  enabling  ca 

to  call  upon  all  to  apply  the  partnership  eff< 

to  the  purposes  to  wliich  they  ought  to  be  a} 

plied,  even  if  there  was  no  dissolution.     B 

it  is  the  equity  of  the  partners  among  each  othc 

that  requires  that  application ;  not  that  of  i\ 


intents  and  purposes,  the  partnership  is  dissolved :  I  creditors ;  for  whom,  however,   a  provision 
for  the  connection  still  remains  until  the  affiurs  |  thereby  necessarily  <^>erated,  which  they  ecu 
are  wound  up.     The  representation  of  a  deceased  j  not  operate  for    themselves,   unless   by  act! 
partner,  or  the  assignees  of  a  bankrupt  partner,! land  execution,  laying  hold  of  the  effects, 


are  not  atrictly  partners  with  the  survivor,  or  the 
solvent  partner:  but  still,  in  either  of  those  cases, 
that  community  of  interest  remains,  that  is  ne- 
cessary, until  the  affairs  are  wound  up,  and  that 
requires,  that  what  was  partDerehip  property  be- 
fore, shall  continue,  for  the  purpose  of  a  dissolu- 


they  might  of  the  person.  See  also  expar 
Ruffin,  6  Ves.  jun.  119.;  Peacock  o.  Peacoc 
16  Id.  57. ;  Wilson  o.  Greenwood,  i  Swan<( 
480. ;  Crawshay  v.  Maule,  Id.  506. 

''The  arrangement  of  the  afiaiia,  and  wine 
ing  up  of  the  partnership  concern,  being  the  sci 


tion,  not  as  the  rights  of  the  creditors,  but  as  the  i!  object  and  purpose  to  be  attained  after  a  dissoh 
rights  of  the  partners  themselves  require ;  and  it!  tion,  eqoi^  will,  in  all  oases,  interim  where  th 
IS  thfoo^  the  operation  of  administering  the  |'  conduct  of  partners  is  of  a  description  not  like! 
equities,  as  between  the  partners  themselves,  thatj'  to  be  attended  with  such  a  result.  See  Hardio 
the  creditors  have  that  opportunity;  as,  in  the!' v.    Glover,   18  Ves.  jnn.  281.;  Crawshay  i 


Articbd  CUrkt. 


Ill 


'^ ;  Nfttnoch  V.  Irving,  Gow»  App. 
icote  o.  Holme,  1  Jac.  and  Walk. 
on  r*  Gajwood  (ant^). 
he  common  property  ia  ateertauied, 
sr  may  insisi  npon  a  $aU  of  the 
71.  The  rights  of  the  partners  are 
V  equal ;  each  may  require  the  whole 
*  wound  ap  by  a  sale,  and  a  division 
c  One  partoer  has  no  claim  upon 
1  propoitioQ  of  a  specific  article,  nor 
upon  an  exdustve  right  in  it ;  but 
(1  only  to  a  general  arrangement  of 
ip  conoerosy  and  for  that  purpoee  to 
f  the  produce  of  the  aggregate  joint 
npson  r.  Ryan,  2  Swanst.  565.  n.) 
Mrate  his  share  from  the  bulk  of  the 
.',  nor  compel  his  copartner  to  accept 
ng  to  a  valuation,  his  interest  may 
Crawshay  «.  ColUna,  ant^ ;  lingin 
1  Sim.  k,  Stu.  600.)  In  Nerot  «. 
luss.  56.)  pending  an  appeal  against 
laring  a  partnership  dissolved,  and 


direaing  the  property  to  be  sold,  aad  anaecoor  t, 
the  Court,  upon  motion,  suspended  the  sale, 
upon  the  terms  of  bringing  title  deeds  into  the 
Master's  office,  and  giring  security  for  the  value 
of  the  effects." 

The  Pbbcbdekts  of  Lcases  are  adapted  to 
every  purpose,  and  have  this  g^reat  advan- 
tage that  moat  of  them  are  stated  to  be  under 
dO  folios ;  a  very  useful  Table  is  also  added, 
containing  '*  The  Ciatoms  In  the  several 
iCouNTiBB  of  Ekoland,  ahewing  the  usual 
periods  of  entry,  the  customary  duration  of 
Leases  and  the  Rent  days,^  as  applicable 
to  Farm  Leases,  which,  to  Countrt  Solici* 
TORS  in  particular,  must  be  of  great  use ;  and 
we  again  recommend  the  Work  to  general 
notice. 


TICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES  (a) 

IN  HILARY  TERM,  1840. 

(Comiimtddfrvm  p.  01.) 

k's  Name  and  Residence.  To  whom  ArHcied  or  Atsigned. 

1,  30,   Kenton  Street,  Brunswick  Isaac  Sparks,  Crewkheme. 

nd  Crewkheme. 

liam,    .5,   Norfolk  Street,  Strand:  Sturley    Nunn.    Ixworth;    assigned   to   Harry 

>t.  Edmund's.  Wayman,  Bury  St.  Edmunds. 

<.)liver,  Dorset  Place  North,  Clap-  Ttmbthy  Surr,  80,  Lombard  Street. 

!i  Thomas,  69,  Strand ;  9,  Foun-    Geoige  Saffery,  Market  Rasen. 
,  Strand. 

:;8,  Milk  Street ;  Bath  ;  and  Pan-    Henry  John  Man^  Bath. 
Cheapside. 
Frederick,  8,  Argyle  Street,  Re-    ^^^?  Goode,   44,    Howlaud   Street,   Fitsroy 

Square;    assigosd  to  Charles   Dod,  Craven 

Street,  Strand. 
m  Henry,  Chelmsford.  Robert  Bartlett,  Chelmsford. 

is  Bird,   13,  Warwick  Court,  Hoi-    Oodfray  Goddard,   Wood    Street,  Cheapside; 

assigned  to  Frederick  Harrison,  34,  Blooma- 

bury  Square. 
les,  Clifton.  George  Cooke,  Bristol. 

well,  the  younger,  30,  Momington    Ottiwell  Tomlin,    the  elder,  Richmond,  York- 
i  Richmond,  Yorkshire.  shire;   assigned    to    James   Williamson,    4, 

Verulam  Buildings, 
in,  98,  Upper  Stamford  Street;  and    Robert  Barr,  Leeds. 

'ohn.   19,  Compton  Street,  Bruns-    Walter   Burley,  Shrewsbury;   assigned  to  Jo- 
re;  Shrewsbury;  and  Castle  Street,        nathan  Scarth,  Shrewsbury. 

ert  Beck  with,  Fishmongers*  Hall,    John  Beckwith  Towse,  Fishmongers'  Hall. 


ridge, 
)  lienry, 


enry,  Norwich. 


niel,  the  younger,  43,  Southampton    Theed  Pearse,  the  younger,  Bedford. 
;  and  Bedford.  ~ 


John  Rising  Staff,  Norwich. 
~^        ~  sr,  1 

(To  be  continued.) 


(a)  Harksd  *  ar«  Common  Plsas,  the  rttt  ars  (Queen's  Bench. 
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Business  of  the  Courts^  Sfc, 


UniHmttn  of  tht  Cottrttf. 


COURT  OF  CHANCERY. 

In  re  Griffiths,  lunatic  petition,  by  order — Hill 
V.  Gomme,  appealj  part  heard. 

Causes. — Kirkwall  v.  Flight — Dillon  v.  Cop- 
pin^Mersey  v.  Mersey,  further  directions— 
Rudd  V.  Sewell — Green  v.  Milton — Mills  v. 
Hudson-T-Wartnaby  t.  Shuttleworth — Rose  ?. 
Clarke — Mills  v.  6aylis — Hodges  v.  Curzon — 
Praed  v.  Richardson. 

VICE-CHANCELLOR'S  COURT. 

His  Honour  will  take  a  list  of  sixteen  short 
causes  and  twenty-four  unopposed  petitions. 

After  the  Petitions — ^Illing worth  v.  Manchester 
and  Leeds  Railway,  motion,  part  heard. 

ROLLS'  COURT. 

Attorney -General  v.  Ironmongers*  Company, 
part  heard— Franks  ▼•  Price,  part  heard. 

COURT  OF  QUEEN'S  BENCH. 

London  Common  Juries — Dyer  ▼.  Wilkinson 
— Tebbutt  ▼.  Ambler — Reynolds  v.  Munro— 
Hodsoli  ▼•  Stallebrass — Stephens  t.  Nash — 
Williams  ▼.  Pittock — Thompson  v.  Stuart,  ex- 
ecutrix— Bell  V.  Francis  and  others — Fisher  y. 
Channdy — Addams  ▼.  Lewis  and  others — Bayliss 
V.  Pope— Hastings  v.  Cooper  and  others — 
Hatch  and  another V. Darby — Smithy.  Handcock 
— Colls  and  others  v.  Beesley — Bryant  v.  Per- 
kins— ^Thompson  v.  Coulter.— -(The  last  cause  is 
No.  56  on  the  list.) 

COURT  OF  COMMON  PLEAS. 

London  Special  Juries. — Gillett  and  another 
▼.  Wilby — The  Same  ▼.  Chapman. 

London  Common  Juries. — Perring  ▼.  Luckin 
— Christian  v.  Bennett — Leeds  v.  Berry — Betts 
¥.  Creed-*  Barwell  ▼.  Griffin — Edwards  ▼•  Brewer 
—Wilkinson  v.  Thompson. — (The  last  common 
jury  cause  is  No.  93  on  the  list.) 

COURT  OF  EXCHEQUER. 

London  Special  Juries. — Browne  v.  ^yaime — 
Green  v.  Hedges — Robinson  v.  General  Steam 
Navigation  Company — Attwood  v.  Preston  and 
Wyre  Railway  Company. 

TO  COUNTRY  SUBSCRIBERS. 


A  Stamped  Edition  of  this  paper  is  published 
€very  Saturday,  whicb  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Asvvkh  Subscription  j81.  ]Qs.  to  be  paid 
in  advance. 


NOTICE  TO  CORRESPONDENTS. 

S.  A.  W.^ — drd  communication. 

H.  T.  D.— A.  I.  H.— J.  M.— are  all  urn 
consideration.  Our  library  table  is  so  full 
correspondence,  that  we  must  request  our  frier 
to  exercise  some  patience  before  we  do  them  t 
justice  they  merit. 

Zbta.— Our  paper  is  so  liberally  suppli 
with  voluntary  contributions,  that  we  only  nc 
thank  you  for  your  coromnnication. 

J.  £.  R. — We  would  cheerfully  adopt  yo 
suggestions ;  but  then  our  London  friends  woo 
complain.  You  must  not  expect  a  sixpem 
public  newspaper  to  be  quite  so  free  from  erra 
as  a  guinea  volume.  We  cannot  please  eve 
one,  though  we  endeavour  to  do  so.  The  irr 
gularity  you  complain  of  in  the  delivery  of  tl 
Numbers  would  be  at  once  avoided  hj  orderii 
them  at  our  Publishers,  who  send  the  counU 
edition  through  the  post/ree  every  week, 

H. — Your  letter  shall  be  thought  about  ne 
week.  We  fear,  however,  from  the  hasty  giu 
we  have  made,  that  it  does  not  come  within  o 
arrangements. 

C.  S.  D. — Thanks ;  next  week. 


On  Jan.  1, 184U,  %oUl  be  published,  price  4s,  to  be 
continued  Monthly,  Vol,  IV.  Part  7. 
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WS  OF  REAL  PROPERTY. 


BfiSAT  II. 

:  4  Wm.  IV.  cap.  74. 
he  Abolition  of  Finsi  and  Beeo* 
for  the  Aibititution  of  more 
iesof  Aimranee. 

'Continued  firom  p,  06.) 

;o  POWER  or  A  TSHANT  IM  TAIL. 
ITBCTOR  OFASbTTLIMBNT. 

ineiy  fmbstituted  by  thb  Btatate 
(1  tenancy  lo  the  Praecipe,  which 
ant  in  tail  to  Bnfier  a  recovery, 

remaiodem,  ie  entirely  new  to 
England.    It  consists  in  inter- 
power  called  the  "  Protector 
;nt,*'    the  nature  of  which  will 

by  taking  the  Report  of  the 
ty  Coramisaioners  (a),  from 
1  its  origin. 

i  of  thia  macbinery,  and  the 
infliteaced  the  Real  Property 
*s  in  introdncing  it,  will  be 
itly  plain  by  the  following  pas- 
ic  first  Report.  I  R.  P.  R.  31, 
i  too  broad  a  principle  to  esta- 
onant  in  tail,  whether  in  poa- 
emainder,  shonld  be  enabled  to 

and  the  remainders  over,with- 
riction;  and  the  giving  him 
tricted  power  in  alleases,  might 


(a)  1  ftsp.  81. 


be  produettiw  of  seriooa  evils  by  rendering 
family  settlements  abortive.    Although  the 
role  requiring  the  oononrrenoe  of  the  person 
who  has  the  freehold  to  make  the  tenant  to 
the  praecipe  in  a  recovery,  ia  purely  techni- 
cal, and  is  liable  to  many  objections,  as  we 
have  already  stated,  yet  great  benefits,  wbick 
could  not  originally  have  been  contemplated, 
when  recoveries    were  first  applied  to  the 
barring  of  entails,  have  resulted  from  it.    It 
baa  given  parents,  who,  in  fiimily  settle** 
menis  usually  have  the  first  estate  of  free- 
hold, the  means  of  checking  any  improvi- 
dent dealings  with  the    property  by  their 
children ;  it  has  given  rise  to  fiunily  arrange- 
ments which  are  usually  entered  into  as  soon 
as  the  first  tenant  in  tail  comes  of  age,  and 
which  generally  terminate  in  a  re-settlemeni 
of  the  property,  and  in  continuing  it  in  the 
family  fi>r  another  generation,  and  in  an  im- 
mediate provision  for  the  first  tenant  in  tail, 
and  in  giving  him  powers  to  provide  for  a 
wife  and  children  in  the  life-time  of  his 
father ;  and  it  has  prevented  the  intention  of 
the  original  settlor  from  being  defeated,  at 
the  will  and  caprice  of  the  tenant  in  tail, 
who  may  possibly  never  come  into  posses- 
sion.    To  avoid  the  evils  which  have  re- 
sulted from  this  rule»  and  at  the  same  time 
to  preserve  the  benefits  we  recommend,  that 
the  concurrence  of  the  person  having  the 
immediate  estate  of  freehold,    should,    as 
seised  of  that  estate,  be  no  longer  necessary 
to  enable  a  tenant  in  tail  to  bar  the  enuil 
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and  the  remainders  over ;  and  that,  instead 
of  such  concurrence,  where,  by  the  deed  or 
will  creating  the  entail  intended  to  be  barred, 
or  by  any  appointment  made  in  exercise  of 
a  power  contained  therein,  a  beneficial  es- 
tate, either  for  life,  or  years,  determinable  on 
life,  or  of  any  greater  extent,  not  being  a  lease 
on  which  a  rent  shall  be  reserved,  shall  be  li- 
mited prior  to  the  estate  tail  intended  to  be 
barred,and  shall  besubsisting:,  or  where  the  first 
beneficial  estateshallhavedevolveduponsome 
person  as  tenant  by  courtesy,  either  at  law  or 
in  equity,  in  respect  of  the  estate  tail  in- 
tended to  be  barred,  or  of  any  other  estate 
tail  created  by  the  same  deed  or  will,  any 
disposition  by  the  tenant  in  tail  shall  be  made 
with  the  concurrence  of  the  person  to  whom 
such  prior  estate,  or  the  first  of  such  prior 
estates,  if  more  than  one,  shall  have  been 
limited,  or  of  the  person  upon  whom  such 
prior  estate  shall  have  devolved,  and  that  any 
disposition  made  without  such  concurrence 
shall  only  bar  the  estate  tail ;  and  that  the 
concurrence  of  si|ph  beneficial  owner  shall  be 
equally  good  and  available,  notwithstanding 
be  may  have  encumbered  or  aliened  his  es- 
tate, or  may  have  become  bankrupt  or  insol- 
vent, and  that  the  concurrence  of  the  first 
beneficial  owner  may  be  signified  either  by 
his  being  a  party  to  the  substitute  or  by  a 
separate  deed  and  without  obtaining  from 
him  an  actual  conveyance  of  his  estate.    If 
the  concurrence  should  be  signified  by  a  se- 
parate deed,  we  think  it  adviseable  that  it 
should  not  be  allowed  to  the  concurring  party 
to  impose  any  terms  on  the  tenant  in  tail,  as 
the  necessity  of  seeing  whether  he  had  com- 
plied with  those  terms  would  then  be  avoided. 
This  will  not  prevent  the  parent  or  other 
beneficial  owner  from  requiring  the  estate 
to  be  settled  in  a  reasonable  manner,  for  the 
benefit  of  the  family,  as  he  will  always  have 
it  in  his  power  to  do  this  by  keeping  back 
the  deed  of  concurrence  until  he  is  satisfied 
that  the  estate  has  been  settled  in  such  man- 
ner as  be  has  required.    If  the  first  benefi- 


cial owner  should  be  a  married  woman,  we 
recommend  that  her  husband  should  also  be 
a  concurring  party,  and  that  as  she  will  pari 
with  no  estate  her  concurrence  should  li^ 
given  without  a  separate  examination,  anij 
as  if  she  were  a  female  sole.  The  deviatioi 
firom  the  present  rule  will  not  be  so  great  a| 
may  at  first  sight  appear  ;  for,  in  the  majc^ 
rity  of  cases,  the  tenant  of  the  immediatj 
estate  of  fi*eehold,  and  the  first  beneficl^ 
owner,  will  be  the  same  person.  We  bav^ 
not  thought  it  adviseable  to  require  the  oooj 
Gurrenoe  of  the  tenant  in  dower,  for  it  i^lj 
dom,  if  ever,  happens  that  dower  is  set  oi 
by  metes  and  bounds ;  and  if  such  an  estai 
does  occur,  her  concurrence  would  have  on 
a  partial  operation,  as  the  estate  is  confiDe 
to  a  part  of  the  lands  entailed. 

The  Act  then  proceed  to  give  eflTect  to  thj 

machinery,  and  establishes  a  Protbctob  \ 

every  settlement;  andbySec.22,  itisenacte 

That  if  at  any  time  when  there  shall  be  a  t 

nant  in  tail  of  lands  under  a  settlement,  tbe 

shall  be  subsisting  in  the  same  lands  or  a 

of  them,  under  the  same  settlement,  any 

tate  for  years  determinable  on  the  d 

ping  of  a  life  or  lives,  or  any  greater  e^ 

(not  being  an  estate  for  years),  prior  to 

estate  tail,  then  the  person  who  shall  be 

owner  of  the  prior  estate,  or  the  first  of  su 

prior  estates  if  more  than  one,  then  suhsil 

ing  under  the  same  settlement,  or  who  wot 

have  been   so   if  no    absolute    dispositi 

thereof  had  been  made   (the  first  of  su 

prior  estates,  if  more  than  one,  being  for 

purposes  of  this  Act  deemed  the  prior  estat 

shall  be  the  protector  of  the  settlement 

far  as  regards  the  lands  in  which  such  pr 

estate  shall  be  subsisting,  and  shall  for 

purposes  of  this  Act  be  deemed  the  ow 

of  such  prior  estate,  although  the  same  n 

have  been  charged  or  encumbered  either 

tlie  owner  thereof  or  by  the  settlor,  or  ot 

wise  howsoever,  and  although  the  whol 

the  rents  and  profits  be  exhausted  or  reqai 

for  the  payment  of  the  charges  and  inc 
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mch  prior  estate^  and  although 
tate  roaj  have  been  absolutely 
by  the  owner  thereof,  or  by  or 
ice  of  the  bankruptcy  or  insol- 
h  owner,  or  by  any  other  act  or 
:h  owner;  and  Aat  an  estate  by 
D  respect  of  the  estate  tail,  or  of 
ate  created  by  the  same  settle-  j 
e  deemed  a  prior  estate  under 
ilement  within  the  meaning  of 
and  that  an  estate  by  way  of 

or  trust  to  or  for  the  settlor 
lied  an  estate  under  the  same 
;hin  the  meaning  of  this  clause. 
roTided  always,  That  where  two 
ns  shall  be  owners,  under  a  settle- 
the  meaning  of  this  Act,  of  a 
1)6  sole  owner  of  which  estatet 
)een  only  one,  would  in  respec, 
Ijeen  the  protector  of  such  set- 

of  such  persons,  in  respect  of 
ed  share  as  he  could  dispose  of, 

the  purposes  of  this  Act  be 
owner  of  a  prior  estate,  and 
tision  of  the  other  or  others  of 
;  sole  protector  of  such  settle- 
iLtent  of  such  undivided  share. 

{To  be  eomHmud.) 


LAW  OF  INJUNCTIONS. 


EssatL 
bi8d1ct10n  op  the  couet   op 

TO    USTEAIIf    PaOCBBDlMOS  IN 

'RTS, 

S.  D.  £tq.  Bwriiter-al-Uw. 


iple  on  which  Courts  of  Equity 
aining  the  prosecution  of  pro- 
other  Courts  by  injunction,  is 
he  person  proceeding,  and  not 
/  in  which  such  person  is  pro- 
n  the  language  of  an  old  case, 
lot  act  upon  the  Court  in  dero- 
3  jurisdiction  (as  in  the  case  of  a 
I,  but  admitting  the  jurisdiction 
't»  think  proper,  from  collateral 


circumstances,  not  to  sufler  the  parties  to 
apply  and  take  tlic  benefit  of  that  juris- 
diction .''(a)    Upon  this  principle,  it  seems 
immaterial  where  or  what  the  Coitrt  u  in 
which    proceedings   are    sought  to  be  re- 
strained, provided  the  party  sought  to  be 
restrained  is  amenable  to  the  jurisdiction, 
and  is  capable  of  being  acted  on  by  the 
process  of  contempt  of  the  Court;  and  the 
extension  of  the  jurisdiction  of  Equity  to 
stay  proceedings  in  other   Courts  besides 
Courts  of  Common  Law,  and  in  foreign 
Courts,  as  well  as  in  Courts  within  the  juris- 
diction of  the  Court  of  Chancery,  become?, 
when  considered  in  reference  to  the  principle, 
as  rational  and  intelligible  as  it  is  firmly 
established  in  practice.     Instances  of  the 
interference  of  the  Court  of  Chancery  to 
stay  proceedings  in  the  Ecclesiastical  Courts 
is  to  be  found  in  very  early  cases.     In  the 
one    already    referred  to  (ft),  before   Lord 
Loughboroughj  a  party  had  long  acted  under 
a  will,  and  admitted  the  validity  of  the  pro- 
bate in  proceedings  in  Chancery  and  in  the 
House  of  Lords,  and  then  sought,  without 
bringing  forward  any  new  evidence,  to  con- 
trovert the  validity  of  the  will  in  the  Eccle- 
siastical Court ;  an  injunction  was  granted 
to  restrain  the  party  from  proceeding  in  the 
Ecclesiastical  Court.    And  in  another  case, 
before  the   same  learned  Judge,  where  a 
woman  of  mean  circumstances  and  bad  cha- 
racter entrapped  an  infant  ward  of  Chancery 
into  a  marriage,  under  circumstances  amount- 
ing to  a  gross  contempt  of  the  Court,  and 
afterwards  obtained  a  decree  for  alimony  in 
the  Ecclesiastical   Court,  and  sentence  of 
excommunication  against  her  infant  husband 
and  his  guardian,  the  Court,  on  a  petition 
being  presented  by  the  guardian  for  a  pro- 
hihition  to  restrain    proceedings  upon  the 

I 

decree  and  the  excommunication,  refused  the 
prohMiion,  expressly  admitting  the  juris- 
dictum  of  the  Eceksiastical  Courts  bnt  held 


(a)  Bheffield  v.  OachsM  of  Bnckt,  1  Atk.  6.  &  030. 
{b)  II  id. 
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tliat  baving  regard  to  the  jurisdiction  of  the 
Court  of  Chancery  for  the  protection  of  its 
wards,  and  to  the  conduct  of  the  wife,  the 
Court  had  jurisdiction  to  restrain  the  wife  by 
injunction  from  proceeding,  and  accordingly 
granted  an  injunction,  (e) 

In  modem  times,  injunctions  have  been 
granted  to  restrain  proceedings  in  Courts  of 
various  jurisdiction.  Thus^  in  a  late  case, 
where  a  woman  had  instituted  a  suit  in  the 
Admiralty  Court  to  recover  a  sum  of  money 
for  wages  bs  cook  of  a  small  merchant-vessel, 
the  owners  defended  on  the  ground  that  she 
was  the  wife  of  the  captain.  But  evidence 
of  this  fact  could  not  be  obtained  until  the 
suit  had  advanced  beyond  that  stage  at  which 
fresh  evidence  would  be  admitted  in  the 
Admiralty  Court.  On  these  facts  being 
verified  by  affidavit,  an  injunction  was 
granted  to  restrain  further  proceedings  in 
the  suit  until  answer  or  further  order,  the 
defendants  paying  into  Court  the  sum  re* 
covered  and  the  costs  in  the  Admiralty 
Court.  (<l) 

An  attempt  was   made    in    Okucott  v. 
Zan^(e)  to  deny  the  jtirisdiction  of  Equity 
to  restrain  proceedings  in  the   Admiralty 
Court  upon  a  bottomry  bond,  on  the  ground 
that  the  matter  was  properly  cognizable  in 
the  Admiralty  Court,  which  itself  acted  upon 
equitable  principles,  and  had  power  to  mo- 
derate the  amount  recoverable  upon  the  bond 
if  the  case  required  it.    But  the  Court  held 
the  jurisdiction  clear,  and  said :  ^*  Such  an 
instrument,  whether  it  be  a  bottomry  bond 
or  any  other  species  of  bond,  is  a  security 
for  money  alleged  to  have  been  obtained 
under  circumstances  which  a  Court  of  Equity 
ought  not  to  give  effect  to ;  and  the  plaintifis 
come  here  asserting  their  equity  to  get  rid 
of  the   obligation,  whether  as  against  the 
possessor    or  against  the  property,  in  the 

(tf)  Hfll  V.  Tomer,  1  Atk.  516. 

id)  Jmnrfs  o.  dumdler,  1  Tom.  H  Rms.  819. 

(#)8My.ftCr.46K 


ordinary  course  of  administration  of  eqnilj 
in  this  Court." 

This  case  is  further  an  authority  for  the 
position  that  in  order  to  induce  the  Court  toj 
interfere,  it  is  not  necessary  that  it  shoald| 
find  a  case  which  would  entitle  the  plaiatifl 
to  relief  at  all  events.  It  is  quite  sufficient 
if  the  Court  finds  upon  the  pleadings,  ao^ 
upon  the  evidence,  a  case  which  makes  th^ 
transaction  a  proper  subject  of  investigatioi^ 
in  a  Court  of  Equity.  (/) 

It  is  now  a  perfectly  settled  jurisdiction  o^ 
Equity  to  restrain  proceedings  in.  the  Eode^ 
siastical  Court  respecting  the  grant  of  probate] 
Thus  in  a  case  where  there  vras  great  m 
sumption  of  fraud  in  obtaining  the  signttor^ 
of  a  testator  to  an  alleged  will,  the  next  o 
kin  having  instituted  a  suit  in  the  Ecck 
siastical  Court  to  recall  the  probate  graate^ 
to  the  alleged  executors,  a  receiver  a«, 
injunction  were  granted  on  the  motion  of  th| 
plaintiff  before  answer,  on  affidavit  of  tkj 
truth  of  the  allegations  contained  in  \h 
bill  \(g)  and  it  was  expressly  decided  alM>,i, 
JSoQ  V.  Oliver f  (h)  that  the  principle  on  whk 
the  Court  of  Chancery  interferes  to  presenj 
personal  property  pending  a  litigation  id  tl| 
Ecclesiastical  Courts,  is  applicable  to  cm 
where  probate  or  administriUion  has  bee 
already  granted)  and  the  suit  is  to  recall  i 
as  well  as  to  cases  where  no  probate  c 
I  administration  has  been  granted. 

The  principles  on  which  the  jurisdictk 
of  the  Court  is  founded,  and  on  which  i 
exercise  of  that  jurisdiction  is  regulated,  a 
well  explained  by  the  case  of  Waikhu] 
Brent.({)  Two  questions  arose  in  thi«  cat 
whether  the  mere  fact  of  there  beio^ 


one, 


hondjide  litigation  in  the  Ecclesiastical  Coi 
as  to  the  grant  of  probate  is  ground  for 
Court  to  interfere  by  injunction  and  receive 
and  another,  whether,  where  the  execot 


(/)  Tide  the  judgment  of  the  Court,  p.  455. 
ig)  Rutherford  v.  DoaglM,  1  Sim.  &  8 to.  1 U. 
(A)  8  V.ft  Be.96.  (t)  1  Hy.  hOt,  97. 
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btained  probate  has  agreed  widi 
r  iDstitntiDg  a  rait  to  recall  such 
It  the  validity  of  the  testamentaiy 
r  which  the  executor  dainu  shall 
he  suit,  that  is  rach  a  case  as  to 

Court  to  interfere.  The  first 
s  decided  in  the  negB,^ve,  and 

in  the  affinnatire.  The  Coart 
as  no  doubt  bot  that,  bj  the  rule 
y  if  the  representation  is  in  con- 

per$on  hat  been  eonsHMed  ex* 
2owrt  interferes,  not  because  of 
bat  because  there  is  no  proper 
eceive  the  assets.  But  where 
been  granted,  the  case  is  other- 
n  there  has  been  an  adjudication, 
»  a  person  legally  capable  of 
i  asBcts ;  and  then  a  strong  case, 
r  of  great  danger  to  the  property 

litigation,  must  be  made  out  to 
!ourt  to  interfere.  And  in  the 
e,  although  there  had  been  such 
,  the  Court  was  of  opinion,  that 
round  to  interfere,  because  the 

his  agreement  to  let  his  title  be 
1  treated  himself  as  not  complete 

(Tobt  eotitimi^d.) 

PROBLEM  VIII. 
Vol.  3. 


LiTBBT   OF  SbISIK. 

It  necessary — ^To  whom  may  it 
ow  is  it  made? 

3ITOR  OF  TBB  UMAL  OUIOI. 


has  entered  into— hb  own  side  of  the  con- 
tract remaining  unperformed— ^ways  turns 
on  the  point  whether  the  act  to  be  performed 
by  the  plaintiff  was  to  be  performed  as  a 
eondiiion  preeedeni  to  the  defendant's  per- 
formance of  the  contract,  I  shall  first  state 
the  rule  laid  down  by  Lord  Mansfield  for 
determining  what  will  constitute  a  condition 
precedent,  and  which  rule  applies  to  either 
covenants  or  agreements;  and  I  shall  then 
proceed  to  state  the  cases  which  hare  deter^ 
mined  what  is  and  what  is  not  a  condition 
precedent. 

First,  then,  it  has  been  laid  down  by 
Lord  Mansfield,  that  there  are  three  kinds 
of  corenants ;  **  1st.  Such  as  are  called 
independent,  where  either  party 
may  reooTer  damages  from  the  other  for  the 
injury  he  may  have  received  by  a  breach  of 
the  covenants  in  his  favour,  and  where  it  is 
no  excuse  for  the  defendant  to  allege  a  breach 
of  the  covenants  on  the  part  of  the  plaintiff. 
2nd.  There  are  covenants  which  are  eon- 
dependent,  in  which  the  perform* 
ance  of  one  depends  on  the  prior  performance 
of  another,  and,  therefore,  till  the  prior  con- 
dition is  performed,  the  other  party  is  not 
liable  to  an.action  on  his  covenant,  (a)  Srd. 
There  is  also  a  third  sort  of  oovenants,  which 

(a)  The  two  following  cases  are  in  accordance  with 
this  rnle,  and  serre  to  illustrate  it  Where  a  defendant 
agreed  to  sell  plaintiib  a  certain  qaantity  of  sponge, 
and  plaintiA  agreed  to  sell  defendant  a  quantity  of 
oebfs,  to  be  dsllrarsd,  fret  of  eipense.  oo  or  before  a 
eertahi  day.  It  was  held  that  tbo  dellTery  of  the  ochre 
by  that  day  to  the  extent  of  the  Taloe  of  the  sponge 
was  a  condition  precedent  to  the  dellrery  of  the  sponge, 
and  that  the  plalntilis,  not  baring  made  such  delivery, 
could  not  recover  for  the  non-dellTcry  of  the  sponge. 
(Porltr  ▼.  BowHm,  4  Bing.9d0;  19  Moore.  699.) 
8o  where  It  was  a  part  of  a  oonditkm  precedent  to  the 


TO  PROBLEM  4  VOL.  II. 
^ases  may  an  action  be  brought 
who  Las  entered  into  a  special 

Inst  the  person  with  whom  he|ci«imof  asumof  £80,  in  addidon  to  the  purchai^ 
d,  while  the  plaintiff's  own  side  I  money,  for  a  new  house,  that  the  pavement  in  front  of 
ct  remains  unperformed  7  1^*  adjoining  houses  should  be  laid  down  by  the  21st 

of  April,  it  was  held  that  the  delay  of  fow  days,  though 
occasioned  by  bad  weather,  which  preToated  the 
wofkmea  firoa  proceeding,  was  soAelent  to  pnTont 
the  reeovery  of  sneh  daim.  (Jforyoa  ? .  Caritr,  4 
C.  dr  P.  995.) 


lestion  whether  a  plaintiff  can 
action  on  a  contract  which  he 


tkins  V.  Brent,  1  M yl.  dt  Cr.  07. 
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are  mudual  condUiam  to  be  performed  at  the 
same  time ;  and  in  these,  if  one  party  were 
ready  and  offered  to  perform  his  part,  and 
tlic  other  neglected  or  refused  to  perform  his, 
he  who  was  ready  and  offered  has  fulfilled 
his  engagement,  and  may  maintain  an  action 
for  the  default  of  the  other,  though  it  is  not 
certain  that  either  is  obliged  to  do  the  first 
act.  The  dependence  or  independence  of 
covenants,  however,  is  to  be  collected  from 
the  evident  sense  and  meaning  of  the  parties; 
and  however  transposed  they  may  be  in  the 
agreement,  their  precedency  must  depend  on , 
the  order  of  time  in  which  the  intent  of  the 
transaction  requires  their  performance/' 
(Jones  V.  Bctrkly^  Dough  680,  691.) 

Secondly.  What  is,  and  what  is  not,  a 
condition  precedent 

1st.  If  a  day  be  appointed  fiyr  payment  of 
money,  and  the  act  for  which  the  payment 
is  to  be  made  cannot  be  done  before  the  dayi 
appointed,  then,  though  the  agreement  be  to' 
pay  the  money  for  the  doing  the  thing,  yet 
the  action  may  be  brought  for  the  money 
before  the  thing  is  done,  because  the  agree- 
ment  is  positive  that  the  money  shall  be  paid 
at  the  day  appointed.  This  rule  was  laid 
down  by  Lord  Holt,  when  his  Lordship 
observed  (in  reference  to  an  objection  that 
may  be  taken  to  it,  on  the  ground  of  its  being 
unreasonable,)  that  the  bargain  of  every  man 
ought  to  be  performed  as  he  understood  it ; 
and  if  a  person  will  make  such  an  agreement 
as  to  pay  his  money  before  he  has  the  thing 
for  which  he  ought  to  pay,  and  will  rely  upon 
the  remedy  he  has  to  recover  the  said  thing, 
he  ought  to  perform  his  agreement  (SpiUer 
V.  WeeOake,  2  B.  &  Ad.  155;  Thorpe  v. 
Tkorpey  Salk,  171.)  And  the  same  rule  holds 
where  no  time  is  fixed  for  the  performance 
of  that  which  is  the  consideration  of  the 
money  or  other  act*  (1  Saund.  320,  a.) 

2nd.  That  though  a  day  certain  be  ap- 
pointed for  payment  of  the  money,  yet  if  the 
day  is  to  occur  after  the  time  in  which  the 
consideration  ought  to  be  performed  for  which 


the  money  should  be  paid,  the  performance 
of  the  consideration  ought  to  be  averred  in 
an  action  brought  for  the  money ;  in  other 
words,  that  it  is  a  condition  precedent,  or 
condition  dependent,  coming  within  the  ope- 
ration of  Lord  Mansfield's  second  rule  u 
above  stated. 

3rd.  That  where  the  plaintiff*8  coveoant 
or  proviso  constUutes  only  a  part  of  the  con* 
sideration  of  the  defendant's  contract,  sod 
the  defendant  has  actually  received  ^partial 
benejit;  and  the  breach  on  the  part  of  tbe 
plaintiff  may  be  compensated  in  damages ; 
an  action  may  be  supported  against  dte 
defendant  without  averring  performance  b? 
the  plaintiff.  (1  Saund.  320  6«;  Boamev. 
Eyre,  H.  Bla.  273;  Campbell  v.  Jom, 
6  T.  R.  572;  10  East,  205,  556,  563;  3 
M.  &  S.  308 ;  FothergiU  v.  WaUon,  8  Tauni. 
576.)  But  in  these  cases,  it  seem^  necessary 
to  aver  in  the  declaration  performance  of^  at 
leiist,  a  part  of  that  which  the  plaintiff  cove- 
nanted to  do,  or  to  show  that  the  defendaot 
has  otherwise  received  a  partial  benefit. 
(1  Saund.  320,  cd.;  10  £ast^  295 ;  6  Moore, 
114.) 

4th.  Where  two  acts  are  to  be  done  at  tiu 
same  time,  as  when  A.  covenants  or  agree< 
to  convey  an  estate,  or  to  deliver  goods,  oa 
a  named  day,  or  generally;  and,  in  considfr 
ration  of  this,  B.  covenants  to  pay  A.  a  sum 
of  money  on  the  eame  day^  or  generaJX^^ 
neither  can  maintain  an  action  witboat 
ing  performance  of,  or  an  offer  to  perfb: 
or  at  least  a  readiness  to  perform,  his  part 
though  it  is  not  certain  which  of  them  w 
obliged  to  do  the  first  act;  and  this  rale  par 
ticularly  applies  to  contracts  of  sale.  (1  Saund 
320<2.note4;  2  id. 352,  n.  3,  and  106,  n. 3: 
Ravmn  t.  Johnton^  1  East,  203;  8  T.  R 
388;  7  T.  R.  130;  7  Taunt.  814;  8  Taunt 
62;  and  see  Chitty  on  Plead.  6th  edit.  vol.  i 
p.  324.) 

CD. 
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OF  CUANGBRY.— Ab9.  20. 


LLBSLXY  O.  WbLLISLBT. 

'/raw  the  Vice^ChanceUor. 

i RATION — Construction  of  Cove- 
arc  an  Annuity  for  the  separate 
Wife  by  charge  on  real  estaie-^- 
t  shall  operate  on  the  first  ae- 
'  estate  of  the  Hmband — Prac- 
nt  of  Parties — Demurrbr. 

n  appeal  from  the  decision  of  the 
or  made  in  this  caase(a).  Hie 
by  the  Hoo*  Mis.  WeUesley  (foi^ 
ii^h)  and  Colonel  PatenoD»  her 
stee  in  a  separation  deed,  executed 
U  against  her  hosband,  the  Hon. 
^ole  WelMey,  and  his  eldest  son, 
;s  of  a  deed  which  the  fidher  and 
J  December,  1834.  By  the  sepa- 
Ir.  Wellcsley  co?enanted  that  he 

Ist  of  February,  1S35,  either  by 
is\  estate  or  by  an  investment  in 

by  the  best  means  then  in  his 
payment  to  CoL  Paterson,  during 
u  Wellesley,  of  £1000.  a-Tcar,  in 
;parate  use.  The  deed  also  eon- 
21  nt  that  Mr.  Welle«ley  would  pay 
Mrs.  WeUesley *s  solicitor)  £1000. 
,  for  her  own  ose,  within  a  year 

Col.  Paterson,  on  the  other  hand, 
eed  covenanted  to  indemnify  Mr. 
inst  the  debts  of  Mrs.  Wellesley. 
y,  under  the  marriage  settlement 
If  wife,  was  tenant  for  life  of  consi* 
,  with  remainder  to  his  eldest  son 
nd  the  eldest  son  on  coming  of  age 
d  as  tenant  in  tail  male  in  posses- 
L'&tates.  In  December,  1834,  Mr. 
\  his  son,  who  had  come  of  age. 
Is  by  which  the  £smily  estates  in 

Essex,  to  which  they  were  entitled 
cntioned,  were  mortgaged  to  the 
iiurance  Company  for  jS462.000, 
istees  were  to  receive  snd  to  apply 
y   of  trusts  for  creditors,  with  an 

for  Mr.  Wellesley  himself,  and 
r  to  Mr.  Wellesley  to  charge  the 
I  jointure  of  £1600.  a^year  fat  his 

or  anv  wife  he  might  hereafter 

Welleuey  not  having  performed 
on  the  Ist  of  February,  1835,  the 
iras  filed  to  attach  his  interest  in 

for  satisfying  the  covenant,  or  to 
)  exercise  his  power  of  jointuring  to 
f  the  £1000.  a-year.     There  hsd 

(a)  Ante,  foL  U.  p.  341. 


been  a  former  bill  against  the  trustees  of  the 
Amicable  Insurance  Company,  which  sought  to 
affect  the  estates  with  the  covenants.  But  that 
bill  had  been  abandoned  as  soon  as  the  real 
nature  of  the  arrangement  of  Dec.  1 834.  became 
known  to  the  plaintiff.  The  trustees  demurred 
for  want  of  equity  and  for  want  of  parties,  and 
the  Vice-Chancellor  over-ruled  the  former  de- 
murrer and  allowed  the  latter,  with  liberty  gene- 
rally to  amend.  The  bill  had  accordingly  been 
amended,  and  the  trustees  had  sgain  demurred  iu 
like  manner  ss  before. 

Mr.  Wigramt  for  the  trustees,  now  appeared 
to  support  the  demuner,  on  the  ground  that  the 
covenant  of  Mr.  Wellesley  was  a  personal  one, 
and  contended  that  the  Court  would  not  at  once 
transfer  the  liability  to  his  lands,  ss  if  that  could 
be  done  for  the  wife  it  might  be  extended  to  all 
other  creditors,  which  was  contrary  to  all  the 
rules  of  the  Court.  (Freemoult  9.  Uedlre,  1  P. 
Wms.  4*29. ;  Ravenshaw  r.  Hollier,  7  Sim.  3.) 
He  did  not  deny  the  liability  of  Mr.  Wellesley, 
nor  that  the  annuity  of  £1,000.  ought  to  have 
been  secured  long  ago.  But  his  clients,  who 
hsd  nearly  wound  up  the  trust,  objected  to  being 
embarkeo  in  a  suit  of  indefinite  length.  A  very 
large  sum  of  money  had  been  raised,  and  placed 
in  their  hands  for  the  payment  of  debts,  but 
there  was  nothing  in  the  transaction  wliich  was 
open  to  any  objection.  The  younger  Mr.  Wel- 
lesley had  concurred  in  giving  facility  to  the  ar* 
rangement,  and  the  assets  of  his  father  had  been 
so  marshalled  as  to  disencumber  freehold  estates, 
the  result  of  which  was,  that  he  had  received  a 
full  equivalent. 

Noy.  22. 
The  Lord  Chancellor  called  tho  attention 
of  counsel  to  the  irregularity  of  the  order  of  the 
Vice-Chancellor,  and  of   the   appeal.      There 
was  but  one  demurrer,  but  the  order  was  as  if 
made  on  two  demurrers — viz.,  allowing  the  de- 
murrer for  want  of  parties ;  disallowing  it  on  the 
other  ground,  want  of  equity.     The  demurrer 
was,  in  Ceict,  allowed ;  it  must  be  so  taken  in 
point  of  form  and    practice.      But   the    Vice* 
Chancellor  in   allowing  the  demurrer  gave  the 
plaintiff  leave  to  amend  the  bill.     That  was  last 
July.     The  bill  was  amended  by  adding  parties, 
ana    these  parties   so   added  demurred  to   the 
amended  bill   in  Septcml>er  last,  acquiescing  so 
far  in  the  order  to  amend  what  the  present  mo- 
tion sought  to  set  aside.     His  Lordship,  for  the 
sake  of  maintaining  the  regularity  of  the  prac- 
tice of  the  Court,  would  not  now  discharge  that 
part  of  the  order.     He  would   give  them  his 
optnioii  to-morrow  morning  on  the  other  points 

ot  the  case.  

iVor.  23. 
The  Lord  Chancellor  gave  judgmciit  this 
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morning.  The  demarrer  was  pot  in  by  two  de- 
fendants who  are  trustees  of  property  over  which 
Mr.  WeUesley  obtained  power  of  charge  under  a 
deed  executed  in  December,  1834.  The  ques- 
tion was  whether  the  demurrer  was  right.  The 
title  made  by  Mrs.  WeUesley,  the  plaintiff,  was 
under  a  deed  of  separation,  dated  in  June,  1834, 
by  which  Mr.  WeUesley  covenanted  that  he 
would  well  and  effectually  secure  to  her  an  an- 
nuity of  £1,000.  on  estates  of  inheritance  in 
Ehgland  or  Wales,  or  on  a  competent  sum,  to  be 
for  that  purpose  invested  in  the  public  funds, 
or  by  some  other  means.  At  the  time  when  this 
contract  was  entered  into  Mr.  WeUesley  was 
only  tenant  for  life.  By  an  arrangement  entered 
into  between  him  and  his  eldest  son  in  December, 
1834,  Mr.  WeUesley  obtained  a  power  of  join- 
turing bis  present  or  any  after-taken  wife  to  the 
amount  of  £1,500.  a  year  out  of  these  estates. 
It  was  contended  in  the  agreement  that  this  latter 
deed  was  to  be  taken  as  part  of  the  deed  of  June, 
1834  ;  which  was  denied  on  the  other  side.  The 
biU,  after  sUting  the  deeds,  stated  that  the  de- 
muiring  defendants  were  trustees  of  the  deed  of 
December,  1834«  giving  Mr.  WeUesley  the  power 
of  jointuring,  and  that  he  refused  to  make  use  of 
that  power  to  perform  the  covenant  in  the  deed 
of  June,  1834;  and  that  the  trustees,  out  of 
the  ^6462,000.  to  be  raised  by  them  out  of  the 
estates,  were  about  paying  the  surplus,  after  pay- 
ing debts  and  disctiarging  the  estates,  to  Mr. 
WeUesley.  The  biU  suted  an  acquisition  of 
property  by  Mr.  WeUesley,  in  1835,  whereby 
he  was  enabled  to  execute  his  covenant,  but  that 
he  refused  so  to  do,  and  that  the  defendants  were 
trustees  of  that  property.  The  bill  then  stated 
a  part  performance  of  the  covenant  by  the  pur- 
chase ^  certain  lands  to  secure  the  payment  of 
it.  Now,  if  it  appeared  that,  at  tlie  hearing  of 
the  cause,  the  court  had  no  power  to  enforce  the 
oovenant  on  the  lands,  and  that  it  was  a  mere 
personal  oovenant  as  was  argued,  in  that  case 
the  demurrer  ought  to  be  allowed.  But  if  the 
court  has  power  to  affect  the  lands  by  its  decree 
against  Mr.  WeUesley,  then  the  trustees  were 
properly  made  parties  to  the  suit,  and  their 
demurrer  must  be  over-ruled.  If  a  party  enters 
into  a  contract,  which  he  disables  himself 
from  performim^,  the  court  will  compel  him 
to  perfonn  it  if  he  shall  become  able.  Should 
the  pluntiff,  on  the  hearing  of  this  cause,  obtain 
a  decree  of  specific  performance  s^nst  Mr.  Wei- 
leslcy,  can  it  be  doubled  for  a  moment  that  this 
Court  wiU  confirm  the  decree  against  the  lands  ? 
If  there  could  not  be  a  doubt  we  plaintiff  must 
have  a  decree  against  Mr.  WdMey  (or  the  per- 
foroDance  of  t£t  contract,  and  that  this  Court 
would  make  that  decree  and  chaige  on  the  lands, 
the  trustees  of  these  lands  were  properly  made 
parties*      His   Lordship,  after  going    through 


several  cases  that  were  referred  to  in  the  argnment, 
and  to  other  cases  in  support  of  his  opinion  thai 
the  contract  set  forth,  and  the  case  stated  by  the 
biUy  would  warrant  the  Court  in  making  a  decree 
to  compel  Mr.  WeUesley  to  act  in  petrformaDCc 
of  his  contract  over  the  lands  he  had  in  1835,  of 
i  which  the  defendants  were  trustees. 
Demurrer  over-ruled. 


COURT  OP  QUEENS  BENCH. 


Sittings  at  Nisi  Prius  before  Lord  Dbnmah. 

RlCKBT  V.  EdOINTON. 

Innkeepers — Their  Uab%Utie$  for  the  mfe 
custody  of  Ooods  of  Travellers. 

Mr.  Erie,  tor  the  plaintiff,  stated  that  tiui 
was  an  action  to  recover  the  value  of  certain  pro- 
perty committed  to  the  care  of  the  defendant,  in 
innkeeper,  by  the  plaintiff,  a  travelling  liseo- 
draper.  It  i^^peared  that  the  plaintiff,  on  th^ 
13ta  of  December*  1837,  went  with  his  hod 
and  cart  to  the  Sturges  Outle  Inn,  near  Oifon) 
kept  by  the  defendant.  The  cart  was  put  into  i 
barn  and  locked  up.  The  plaintiff  slept  in  tb^ 
inn,  and  on  going  to  the  bam  the  next  momii^ 
he  found  it  open,  and  the  brother  and  nephew  o: 
the  defendant  at  work  in  it  wimovring.  T 
cart  had  been  drawn  out,  and  on  examining  it 
found  that  all  his  goods  had  been  taken  awaj 
Search  .being  madei  part  of  his  propeity 
found  in  the  houses  of  the  brother  and  nephr 
of  the  defendant,  and  they  were  subsequeoti; 
prosecuted  and  convicted  oi  the  robbery.  I 
appeared  from  the  picas  that  the  defence  ma 
first,  that  the  plaintiff  was  not  in  the  defendant* 
house  as  a  traveUer;  and,  secondly,  that  the  ban 
had  been  given  to  him  for  his  separate  use,  m 
that  he  had  ondertakoi  all  the  responsibilitr  c 
the  safe  custody.  The  loss  sustamed  by  tK 
plaintiff  exceeded  £\  00. 

Mr.  CrtssweU,  for  the  defendant,  submitw 
that  there  was  not  that  confiding  of  the  prop«ft 
to  the  deCmdant  which  would  mskm  him  respoo 
sible  for  any  loss  alleged  to  be  snstained  by  th 
plaintiff.  The  ham  was  im>  part  of  the  inn ; 
was  out  of  the  inn,  and  several  yards  distant  fro? 
it ;  and  in  order  to  make  the  defendant  re^^oc 
siUe,  it  should  be  shown  that  the  goods  wn 
confided  to  him  in  his  inn  by  the  plaintiff  in  tli 
character  of  a  travdkr  or  guest. 

Lord  Dbnmar  obaervcd,  that  thia  point  migl 
be  left  to  the  jury. 

Mr.  CrtsswM  snhnntted  that  it  was  mevrly 
<piestion  of  law,  and  irasted  that  the  Cooit  wool 
allow  him  to  nK»ve  to  enter  a  verdtict  for  the  di 
fendant  on  that  point  hcfete  tiie  ibil  Court. 

Lord  Dbmxav  said,  the  learned  gentlcmx 
migiht  make  sndi  a  motion,  if  he  codd  »ho 
that  there  was  no  ground  for  going  to  the  jury. 


Iduo  RtforU. 
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wvell  then  wMfCTsaJ  the  jwy,  and 
hat  the  plaintiff  could  have  no  cround 
:Dt  action  onless  he  had  unloaded  hia 
ought  his  goods  into  the  inn,  and 
into  the  costodj  of  the  defendant. 
dy  at  the  request  of  a  traveiler,  in 
e  hioi  troable  and  expense>  permitted 
goods  in  a  bam  or  anj  detached 
e  liability  of  the  landlord  was  entirely 
Otherwise,  it  might  as  well  be  con- 
if  a  person  requested  permission  to 
oforte  in  an  inn  yard  for  a  night,  and 
laged  by  the  weaiher  in  the  morniog, 
would  be  liable  to  make  reparation. 
lesses  for  the  defence  were  called  to 
16  plaintiff  had  undertaken  to  place 
)  the  bam,  and  thai  the  bam  was  a 
ling  from  the  inn.  In  croea>«xanii* 
iver,  it  was  elicited  that  there  was  no 
;han  the  bam  in  which  to  place  vebi- 
nighty  and  that  the  key  of  the  bam 
the  inn ;  and  further,  that  the  per- 
d  been  convicted  of  the  robbery  were 
I  being  dishonest  in  the^inn,  but  the 
ill  continued  to  employ  them. 
iMAN  left  it  to  the  jury  to  say  whe- 
ds  were  in  custody  of  the  innkeeper 
liotiff  himself. 
^r  the  plaintiff—- Damages  £10. 

RT  OF  COMMON  PLBAB. 


Nov.  28. 

Sittings  at  Nisi  Priui. 

Briggs  t?.  Glovbb. 

s  Bill  of  Costs. — Whether  an 
y  raft  maintain  an  Action  against 
nfor  Costs  incurred  in  an  Action 
Jtad  received  notice  not  to  proceed 

an  action  brought  to  recover  1 1 6/. 
noun  t  of  an  attorney's  bill,  the  greater 
which  was  iocorred  under  the  follow- 
tances.  A  sum  of  9L  4f .  was  due  to 
mt  from  a  Miss  Woodcock,  as  ad- 

of  the  effects  of  her  father,  who  had 
likeeper  at  Leicester,  where  all  the 
led.  Mr*  Glover  directed  the  plain- 
ver  that  sum,  and  proceedings  were 

adopted,  out  of  which  an  actiop 
was  for  those  proceedings  most  of 
wtre  incurred,  to  recover  which  the 
ioD  was  hrought.  Before  that  trial 
lated,  a  rule  waa  moved  for  calling 
laintiff  to  stay  proccedii^s  in  it,  and 
Ic  absolute  by  the  Court,  upon  pav- 
ie  coste.  Of  the  amount  now  sought 
vered,  58L  wfi;  incurred  in  the  ma- 


nagement of  thst  rule.  Sooh  waa  the  nature  of 
the  action  now  brought ;  and  numerous  witnesses 
were  called  to  prove  the  facts  of  the  case. 

On  behalf  of  the  defeoce  it  was  admitted  that 
the  plaintiff  was  retained  as  attorney  in  the 
claim  made  on  Mr.  Woodcock's  estate,  and 
that  tiM  defeodant  had  instructed  Mr.  Briggs  to 
proceed  till  notice  of  trial  was  given.  After 
that  stage  of  the  proceedings,  the  defendant 
directed  the  attorney  to  press  the  matter  no 
further,  as  he  had  no  hope  of  gaining.  The 
plaintiff,  however,  persevered,  and  application 
was  made  to  this  Court,  calling  upon  Mr.  Briggs 
to  stav  proceedings.  Thers  was,  therefore,  no 
ground  tor  charging  the  defendant  with  tba 
entire  coats  of  an  action  that  waa  perseveasd  in 
against  his  will.  The  defendant,  however,  paid 
into  coort  2W.  1^.,  thereby  admitting  hia 
pliability  to  that  amount,  but  denying  that  he  waa 
responsible  for  the  whole  sum  now  sought. 
Evidence  having  been  called  for  the  defendant» 
and  Mr.  Crowder  being  heard  in  reply, 

J.  EnaUKa  said  thia  was  an  action  to  nt* 
cover  an  amount  for  work  and  labour  done  bv 
ihe  plaintiff  as  defondant's  attorney.  With 
respect  to  the  68/.  costs  incurred  in  the  rale  t» 
suy  all  forther  praceedings,  his  lordship  thought 
that  the  plaintiff  was  not  entitled  to  recover  on» 
farthing.  The  defendant  himself  took  part  in 
that  application  to  the  Court  against  his  own 
attorney,  in  the  action  arising  out  of  his  dain» 
on  Miss  WoodcoG^i;  it  woqld,  therefore,  be 
very  strange  now  to  call  upon  him  to  pay  thr 
costs  of  Uiat  rale.  The  jury  could  na,  thes»* 
fore,  find  for  the  plaintiff  upon  that  pait  of  the 
case.  The  next  branch  of  the  bill  was  as  cost* 
of  the  action  of  Glover  v.  Woodcock,  aaouai* 
ing  to  57/.  The  firyt  question  would  he  whe- 
ther the  phuntiff  was  entitled  to  recover  the  coala 
of  that  action.  It  would  be  for  the  jnry  to  say 
whether  there  had  been  ^  poeUve  revocation  by 
defendant  of  hia  retainer  to  hia  attorney  to  pro* 
c^ed  in  fhat  cfse,  or  whether  the  plaintiff  (aa 
defenoipt  r^resented)  agiaed  to  go  qu  with  it 
at  hii  9,wn  nsk.  The  remaining  sum  of  1/.  lOa. 
in  dispote  waa  demanded  for  servicas  done  bv 
Mr.  Briggs  in  an  action  •gmfil  a  Mr.  HalC 
but  which  dropped  in  i^  eark  sH^  There 
was  no  doubt  toe  plaintiff  shouU  have  a  vaidiet 
with  damages  to  that  amount  at  least,  aa  ha  waa 
undoubtedly  entitled  t^  that  sum. 

The  jury  returned  a  verdia  for  4L  18#.  Bd., 
in  addition  to  the  costs  in  the  action  i^ainst 
Miss  Woodcock  up  to  the  23d  of  ^uly,  when 
the  defendant  revoked  hia  retainer — the  amcyunt 
to  be  settled  by  the  Master,  and  the  vaidictio  bo 
entered  according  to  the  result. 

The  case  occupied  the  entire  day,  and.  wm  noi 
terminated  till  near  seven  o'clock* 
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Late  Reports. 


COURT  OF  EXCHEQUBR.— Dec.  16. 
Sittings  at  Nisi  Prias 

SCHWABACHBR  V.  FLEMING. 

VmctSB  AKit»  for  an  under  oraduate  of  Trinity 
College^  Cambridge.     Plba,  Infancy. 
This  action  was  brought  to  recover  the  fol- 
lowing bill  of  particulars ! 

Wines  (Champagne  and  Hock)  JC15    16 

Cigars  and  case  •         .         3    10 

Eau  de  Cologne  .         .     0  10  6 

lueurs       .         •         .        •        2    2  0 


*« 


«< 


«< 


£20  15  0" 
The  plaintiff  is  a  dealer  in  wines  and  cigars  in 
Cambrid^,  and  the  defendant  in  1 834  and  I  83.j  > 
was  an  undeiHmduate  of  Trinity  Collie  in  that  - 
university.  The  goods  in  qnestion  were  supplied 
during  the  residence  of  the  defendant  in  lodgings, 
during  two  entire  tenns,  and  a  portion  of  a  third, 
in  the  vears  above»raentioned.  He  is  the  son  of 
one  of  the  members  fm  Sooth  Hants,  and  during 
his  stay  at  college  he  was  attended  by  a  livery 
servant,  and,  as  a  witness  said,  "  kept  the  first 
of  company  in  the  universitv.** 

Evidence  of  the  delivery  having  been  proved, 
Mr.  AfmtreyDt  avowed  at  once  that  this  action 
was  defended  by  Mr.  Fleming,  the  ^her  of  the 
defendant,  who  had  the  spirit  and  the  moral  oou- 
11^  to  step  forward  for  the  purpose  of  endeavour- 
ing, if  possible,  to  put  an  end  to,  or  at  least  to 
check,  the  reckleas  system  which  but  too  many 
tradesmen  pursued  with  r^ard  to  the  supply  of 
goods  to  minors  at  college.  For  this  he  was! 
<]ttile  suie  Mr.  Fleming  deserved,  and  would  { 
reeeive,  the  thanks  and  the  gratitude  of  many  an 
anxioas  parent,  whose  hopes  and  plans  for  the 
advancemesl  of  his  chiknen  had  been  blighted 
by  the  system  of  extravmnoe  too  often  pur- 
sued at  the  univcnities.  Fbr  what  did  parents 
send  tlietr  soot  to  college?  Was  it,  by  pa- 
tient ezcrtioQ  md  persevering  industry,  to  fit 
them  for  hooouiable  employmest  in  after  life ;  or 
was  it  that  they  misht  spoid  two  or  three  years 
of  tiM  w>«^polittat  pod  of  tl»r  lb4  in 
idleness  and  luxurious  indulgence  ?      Was  it 


not  one  of  the  articles  in  the  plaintiff's  bill  could 
be  considered  as  a  necessary  for  an  infknt.  No 
case  had  ever  been  decided  which  showed  that 
wines  of  this  description  or  cigars  were  neces- 
sary for  a  youth  at  the  University. 

Verdict  for  the  defendant. 

Mr.  Baron  Oornby. — In  my  opinion  a  mast 
proper  verdict.  It  will  have  a  most  beneficial 
tendency.     It  is  very  proper. 

Mr.  AndrtW9  asked  the  learned  judge  to  cer- 
tify that  the  case  was  a  fit  one  to  be  tried  by  a 
special  jury. 

Mr.  Baron  Gurnsy. — Certainly. 

SHERIFFS'  COURT,  LONDON.— X?ec.  10. 


EwENs  V.  Sloman. 
Sheriff  Law. — Whether  a  SherifTs  Qfftcrr 

is  jwstijied  in  arresting  a  party  witlwnt 

producing  his  warrant. 

This  action  was  brought  to  recover  compen* 
sadon  from  the  defendant,  a  sheriff's  officer,  for 
a  hlae  arrest.  It  appeared  that  on  the  3rd  of 
April  last,  the  plaintiff  and  defendant  happened 
to  meet  in  the  banking-house  of  Messrs.  Wright 
and  Co.,  Henrietta-street,  Covent-garden.  The 
defendant,  having  a  writ  against  the  plaintiff, 
told  him  that  he  had  such  a  process  against  hlni, 
and  took  him  mto  custody.  The  plaintiflT  aslted 
to  see  the  warrant.  Defendant  took  his  pocket- 
book  from  his  pocket,  but  found  that  he  nad  not 
the  warrant  then  about  him.  A  clerk  of  Messn. 
Few  and  Hamilton,  solicitors,  happening  to  be 
in  company  with  the  plaintiff,  gave  it  as  his 
opinion  that  the  arrest  was  iQegal.  The  plaintiff 
refused,  therefore,  to  submit.  A  struggle  then 
took  place ;  a  policeman  was  called  in ;  and  the 
parties  went  to  the  station-house  in  Bow -street. 
On  applicarion  to  the  magistrates,  they  refused 
to  interfere ;  and  the  plaintiff  was  subsequently 
conveyed  to  the  defendant's  lock-up  house.  On 
searching  the  office,  it  was  ascertained  there  were 
^rt  other  detainers  against  the  plaintiC  who  got 
himself  removed  by  habeas  corpus  to  the  Fleet 
Prison.    H e  then  applied  to  the  Court  of  Comnio 


m 

^  .  Plens  to  be  dischaiged  from  one  of  the  detainers, 

tint  they  might  Uiere  pursue  their  course  of  study  ti  he  having  been  at  first  ill^ally  arrested,  the  costs 
in  a  labcffioua  and  uiougbtful  and  honourable!! of  that  application  being  JS22.    The  Court  de- 
?  or  wna  it  that  they  might  pass  their  |cided  that  he  was  entided  to  lus  dischaige,  and 

(directed  the  defendant  to  pay  the  costs.  Tlic 
!  plaintiff  then  applied  to  the  Court  of  Excheqiief 
to  be  discharged  from  another  execution  issulni: 
out  of  that  Court.  The  judges  refused  to  dis- 
diarge  bim,  concaving  that  he  was  properly 
detained.  Tlie  costs  of  that  application  amounted 
tke  reanll  of  tins  trial  would  convince  young  men,  ||  to  £45.  3s.  4d.  The  plaintiff  then  applied  to 
and  the  tradeamcB  who  trusted  them,  that  they'  the  Court  of  Queen*s  Bench  to  be  discharged 
were  uot*  I  from  other  executions  issuing  from  that  Court. 

Gl^^CT,  B.  toM  the  jury  that  Uie  questiop '  His  cosU  were  disallowed,  but  he  was  dischai^ed. 
was  cslirely  one  of  fret  lor  them ;  but  at  the  j'  He  now  brought  bis  action  for  the  amount  of  the 
same   time  he  must  say  that  io   hs  opinion  <  costs  be  had  been  put  to  in  procuring  his  relea£« 


■igbta  ID  drinking  expensive  wines,  and  in  the 
idle  habits  thercby  ei^endered,  and  their  days  in 
ooBteqneut  laiwuor  and  inactivity?  Look  at 
tfaejplaiiittff^sbiu— d^iennve  wines^  liqueurs,  eau 
de  Cologue,  and  cigars  I  Were  tbey  necessaries 
farajfuutfa  of  18  at  an  University?     He  hoped 


Lam  B/gpmU. 


Pruoo,  afl  wdl  as  conip«iMlion 


The  defoiduity  by  allowing 
y  de&uUy  admiued  tke  imporUnl 


thciD  naj  be  pimiehable  at  for  a  high  fliiad»* 
raeanour,  do  not  amount  to  a  ievjinff  of  war 
within  the  etatute  of  Edward  111.  Bat  erery 
insurrection  which  in  iudgnient  of  law  is  intended 
h^  for  the  defendant,  contended'  agaiii»t  the  person  of  the  King,  whether  to  de» 
r  oC  the  Sheriff  of  MiddleseA,  a  throne  or  iinpriaon  hiniy  or  to  oblige  him  to  alter 
lity  was  placed  upon  him,  iiias-|  his  measures  or  government,  or  to  rnnove  evil 
»f  the  parties  who  had  execotions 'counseUors  fipom  about  him— all  such  risings 
tilF  cooldproTe  that  the  defendant  'amount  to  a  levying  of  war  within  the  statute. 
z  plaintifi^s  company,  the  aheriffi  So  insometions  to  throw  down  all  indosnres^ 
»nie  liable  to  the  creditors  of  the  !  to  alter  the  establiahed  law  and  change  religion, 

to  enhance  the  prtee  of  all  laboor,  or  to  open  all 
prisons  all  rismgs  in  order  to  effect  these  inno- 
vatiooa  of  a  public  and  general  concern  by  an 
armed  force  are,  in  constroction  of  law»  high 
treason  within  the  dense  of  levying  war;  for, 
though  not  levelled  at  the  person  of  the  king, 
they  are  against  his  roral  m^esty ;  and,  besides, 
they  have  a  direct  tendency  to  disserve  the  bonds 
of  society,  and  to  destroy  all  property,  and  all 
eovemment  too,  by  numbers  and  an  armed  force. 
Insorrections,  lik«wiae«  for  rsdvcssing  national 
grievances,  or  for  the  relbrmation  of  rnl  or  ima* 


^ere  was  no  malms  amimus  in 
^rards  the  plaintiff.     If  the  de- 
dy  it  was  an  error  of  judgment  in 
rge  of  an  unpleasant  duty. 
e  plaintiff — damages  lOOguineas. 

>M]M[ISSION,  MONMOUTH. 
^uesday^  Dee.  10. 


ntimMadfromp.  108.) 

li,  therefore,  at  once  to  the  only 

•n  which  can  apply  to  the  circum- 

re^ftent  esse     tnat  of  levying  war ,  guiary  evils  of  a  public  nature,  and  in  which  the 

'cn  in  her  realm,  which,  as  before ,,  insurgents  have  no  special  interest — risings  to 

direct  and  substantive  branch  of,  effect  these  ends  by  tores  snd  numbers  are,  by 


the  earlier  statute,  and  the  bare 
I  intending  of  which,  for  the  pur^ 
the  objects  mentioned  in  the  later 
treason  by  that  statute.     And, 


construction  of  law,  witbin  the  clause  of  levying 
war,  for  they  are  levelled  at  the  king's  crown  ana 
royal  dignity.     And,  accordingly,  it  was  held  in 
the  time  of  Queen  Anne,  that  a  large  body  of 
the  limits  and  boundaries  of  this  men  tumultoously  rising  and  assembled  together 
31),  we  are  not  left  without  lighto  with  the  avowed  porpoee  of  pulling  down  all  the 
tops,  so  clearly  has  the  law  &en .  meeting-houses  of  Protestant  Dissenters,  and  pro- 
ccisions  of  courts  of  law  in  more  ceeding  to  pull  down  several,  until  peventeu  by 
Liid   the  expositions  of  those  text '  force,  brought  the  parties  who  were  ffuihy  of  that 
subject,  who  have  been  held  in  i  act  within  the  branch  of  the  statute  of  levying  war 
aeration  both  by  their  contempo-  against  the  Queen.     And,  in  a  more  recent  casOf 
posterity,  amongst  whom  I  shall ,  where  a  riotous  multitude,  headed  by  Lord  George 
be  names  of  I^rd  Chief  Justice  ',  Gordon,  and  actins  in  concert,  with  the  declared 
klichael  Foster.     1  shall  proceed,  i  design  of  pulUng  down  or  destroying  all  chapel* 
II  your  more  particular  attention  belonging  to  those  <rf  the  Roman  Catholic  per* 
aces  in  which  the  law  has  been  suasion,  proceeded  to  put  that  design  in  force, 
ettled  upon  this  head  of  treason,  |  there  was  no  doubt  but  that  the  ia^  if  proved 
lable  yoa  to  apply  the  evidence  janinst  the  parties  accused,  amounted    to   the 
hear  to  the  several  indictments.  |  offence  of  high  treason,  by  levyinff  war  againat 
pose  I  cannot  do  better  than  avail ,  the   king.     Gentlemen,   an  aascmbly   of  men^ 
mo6t  part,  of  the  very  words  of  |  armed  and  arrayed  in  a  warlike  manner,  with  anv 
ter  upon  the  same  subject.     It ;  treasonable  purpose,  ia  a  levying  of  war,  although 
id  down  by  undoubted  authority,  no  blow  be  struck ;  and  the  enliating,  and  drilling, 
number  of  persons   assembled  ^  and  marching  bodies  of  men  are  sufficient  overt 
T  armed  with  military  weapons  |  acU  of  that  treason  without  coming  to  a  battle  or 
lir  by  dint  of  numbers  or  superior  ,  action.     And  if  this  be  the  case,  the  actual  eon. 
'\  any  object  or  matter  purely  of  flict  between  such  a  body  and  the  Queen's  foreea 
,  as,  for  example,  to  prosecute  must,  bejrond  all  doubt,  annount  to  a  levying  of 
rrel,  or  to  take  revenge  for  some  war  against    the   Queen,  under  the  statute    of 

Edward,  and  to  the  effect  of  oompassmg  or  da. 
vising  to  levy  war  within  the  statute  of  Geo.lU,, 
provUed  the  design  and  object  and  intenUon  of 
the  parties  be  such   aa  ta  apeafied  in  that  act- 
anJ   .M  Ku  .Wttdv  been  adverted  to,  it  is   Quit-. 


to  destroy  some  particular  en- 

^move  some  particular  nuisance, 

[ccompltsh  some  end  in  which  the 

is^inbled  together  had,  or  sup* 

any  private  inters,  such  acts  of 


and,  as  has  already  beei 


l^ite 


rcwion,  however  the  authors  of  ^  unnecessary  to  constitute  the  guilt  oi  treneon  thet 
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the  tumolUious  multitude  should  i^ipear  to  be 
accooipaiiied  with  the  pomp  or  pageantry  of  war 
or  with  military  array.  Insurrection  and  rebellion 
are  more  humble  in  their  first  infancy,  but  all 
auch  external  maiks  of  force  will  not  fail  to  be 
added  with  the  first  gleam  of  success.  In  case, 
therefore,  any  indictment  for  high  treason  should 
be  founded  on  the  levying  of  war,  or  the  com- 
passing or  intending  to  levy  war  against  the 
Queen,  you  will,  in  the  first  place,  direct  your 
^iention  to  the  evidence  which  shows  the  object 
and  motive  of  the  rising,  whether  it  Was  to  effect 
some  general  and  public  end,  in  which  the  whole 
oommunity  are  concerned  equally  with  the  insur- 
gmts*  such  ss  the  introduction  of  any  great  change 
pr  inaovation  in  the  government  or  the  laws  of 
^  land  by  dint  of  numbers  or  violence,  or 
whether  it  was  coniiiied  to  the  eflRBcting  of  any 
private  or  local  or  particular  object ;  and  it  will 
be  convenient  that  you  should  in  the  next  place 
advert  lo  the  overt  acts  alleged  on  the  face  of  the 
Uidietment;  and  then  deiennine  for  yourselves 
whether  they  or  any  of  them  are  proved  by  two 
witnesses  in  the  manner  before  adverted  to,  one 
of  such  overt  acts  being  of  necessity  to  be  proved 
lo  have  taken  place  in  this  county,  in  order  to 
give  you  juiisaietion.  Gentlemen,  it  may  be 
proper  to  inform  you  that,  in  the  case  of  treason, 
the  law  knows  no  distinction  between  principal 
^d  accessory:  all  who  partake  in  the  treason 
incur  the  aame  guilt,  and  are  liable  Co  the  same 

Eiishment.  The  treasonable  design  once  esta- 
hed  by  the  proper  evidence,  the  man  who 
ins^gated,  incited,  procoied,  or  persuaded  others 
lo  coaunit  the  act,  though  not  present  in  person 
at  the  commission  of  it»  is  equally  a  traitor,  to 
^  intents  and  purposes,  as  the  man  by  whose 
band  the  act  of  tiesson  is  committed*  He  who 
l^ads  the  armed  multitude  towards  the  point  of 
^Ktack,  and  then  retires  before  the  blow  is  struck — 
he  who  nmains  at  home  planning  and  directing 
t^  proceedings,  bat  leaving  the  actual  execution 
^  such  pkna  to  moie  daring  hands— he  who, 
after  tressQD  kss  been  committed,  knowingly 
baibours  ot  conceals  the  traitor  from  the  punish- 
meat  due  to  him-^-all  these  are  equallv  guilty  in 
the  eve  of  the  law  of  the  crime  of  high  treason. 
GenUemen,  I  am  not  awaie  that  any  case  will  be 
brought  belbrs  you  where  the  charge  will  be  that 
of  misprision  of  treason*  I  f  such ,  however,  should 
be  the  case,  it  will  be  unneeessary  to  sa^  more 
upon  that  species  of  alienee  than  that  it  pre- 
supposes a  treason  to  have  been  actually  committed 
by  othersi  and  that  the  person  charged  with  the 
offeno^,  knowing  both  the  tndtors  and  the  treason, 
but  without  either  himself  consenting  or  being  a 
party  lo  the  tiesaoa.  has  sefiised.  or  neglected  to 
make  a  iiitt  and  fiur  disclosure  of  such  his  know* 
k4ge  withki  convenient  time  to  a  magistrate,  or 
80«M  one  in  authority*  It  is  sufficient  to  describe 
iha  ofliMMa  without  entering  into  any  further  dis* 


cussion.  Gentlemen,  it  is  very  possible  that 
of  indictment  may  be  brought  before  yon  chargin 
acts  of  violence  committed  by  some  of  the  indi 
viduals  who  formed  a  part  of  the  assembled  mu! 
titude  as  felony  only,  not  as  treason ;  for  he  wh 
shoots,  or  attempts  to  shoot  or  wound  anothei 
is,  ss  you  well  know,  under  certain  circumstance 
guilty  of  felony,  notwithstanding  the  very  sats 
act,  when  considered  with  reference  to  other  cii 
cumstances,  may  amount  to  the  crime  of  hig 
treason.  Again,  bills  of  indictment  may  be  pn 
ferred  against  some  who  participated  in  th 
unlawful  meeting,  but  to  a  less  degree,  chaigin 
them  only  with  the  offence  of  riotously  sod  sc 
ditiously  assembling  themselves  together.  6a 
with  respect  to  such  charges,  to  gentlemen  coo 
versant  as  vou  are  with  the  laws  relating  t< 
offences  of  that  nature,  I  hold  it  to  be  unnecesnr 
to  offer  a  single  observation.  Gentlemen,  I  fa 
I  have  already  trespassed  too  long  upon  yoc 
attention ;  but  the  importance  of  the  subject  whic 
I  have  felt  it  incumbent  on  me  to  discuss*  wit 
reference  to  the  just  performance  of  the  duties  o 
which  you  are  about  to  enter,  and  the  rare  recoi 
rence  (for  which  we  cannot  be  too  thankful)  i 
any  occasion  which  calls  for  such  discussion 
must  plead  my  excuse.  I  cannot,  however,  coij 
elude  my  observations  without  expressing  th 
sincere  regret  and  pity  which  1  feel— not  akm 
I  am  sure,  but  in  common  with  yourselves,  tn 
with  all  other  men  of  sound  principles — on  tb 
occasion  of  the  recent  disastrous  occurrence 
I  would  add,  also,  my  most  earnest  hope  tbit  i 
may  be  found  in  the  result  that  the  great  majoril 
of  those  who  may  have  been  involved  in  the  guil 
of  these  transactions  have  been  misled  br  t!| 
arts  of  wicked  and  designing  men.  and  have  siniM 
thus  through  ignorance  and  blindness,  rather  m 
from  premeditated  guilt;  and  I  can  suggest n 
remedy  which  can  be  applied  sucoessfullj  t 
countersct  a  state  of  mind  and  feeling  so  unhe&ltl 
and  diseased,  and  infecting  so  large  a  portion! 
the  community,  except  the  diffusion  amongst  thei 
of  the  benefits  of  rdigious  instruction,  and  ol 
sound  religious  education  amongst  the  risii^ 
generation ;  so  that  as  the  younger  part  of  ti^ 
community  advance  to  manhood,  they  may  H 
the  conviction  of  the  wholesome  truth,  that  tb^ 
are  bound  to  yield  obedience  to  the  laws  of  thd 
country,  not  mm  the  terror  only  which  the  U^ 
inspires,  but  from  a  much  higher  and  more  hiodiiij 
motive — the  fear  of  the  Almighty,  and  from  tb 
thorough  belief  that  **  the  powers  which  be  ar 
ordain^  of  God."*  Gentlemen,  m  conclusicm 
I  entreat  you  that,  in  approaching  this  investi 
gation,  you  will  dismiss  firom  your  minds  i| 
which  you  may  have  heard  upon  the  subject  befi)!| 
you  entered  into  this  court ;  and  that  in  the  pt^ 
formance  of  your  important  office,  whilst  you  wij 
rejoice  when  the  weight  of  evidence  is  so  ligbl 
that  you  can,  consistently  with  your  duty,  st  odo 
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rty  aocnsed  to  his  liberty  And  his 
ill  at  the  same  time  watch  over 
h  jealousy ;  thai  yoa  will  weigh  the 
^ht  before  yoo  with  a  firm,  steady, 
misiof  mind,  looking  to  the  per- 
r'our  daty,  and  to  nothing  beside, 
^rdless  of  all  conseouences  which 
m  the  perlbrmanoe  ol  it. 
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lad  occasion  before  to  notice  in 

ry  terms,   the  first  Yol.  of  Jtr. 

iws  of  Beal  Property,  and  we 

fore  us  an  interesting  volume, 

a  compact  form,  the  origin  and 

he  Laws  of  England,  and  the 

and   customs  of  our  ancestors, 

liest  notice  of  the  British  blands, 

e    Z>e  MundOf  which  is  gene- 

1  to  Aristotle,  thence  to  the  in- 

}  Saxons,  and  from  thence  to  the 

iquest.     The  anthor  says — 

'sons  have  any  other  than  a  vague 
splendid  penod  of  Britain's  His- 
provinoes  obtained  the  rk^hts  of 
ns.  Still  less  do  they  sufficiently 
e  Taloar  of  their  British  ancestors, 
id  bravely  withstood  the  Romans, 
>r  nations  oflered  but  a  corapara- 
resistance;  and  in  lafesr  times  re- 
neration  after  generation  the  hosts 
ng  Saxons." 

icct  to  the  legal  part  of  the  work, 
ive,  only  tracing  the  progress  of 
I  law  to  the  culminating  period 

1.  and  then  descending  again  to 
me ;  and  in  speaking  of  the 
liolic  Relief  Act  and  the  Reform 
hor  has  traced  the  history  of  the 
li^t8  and  the  House  of  Commons. 

is  opened  by  a  brief  explanation 
livisions  of  common  and  statute 


law ;  after  which  we  haTe  a  concise^  but 
nevertheless  elaborate,  account  of  the  '<  ori- 
gin, history,  and  customs,  warlike,  demesticf 
and  legal,  of  the  several  nations  of  Britons, 
Saxons,  Danes,  and  Normans,  who  now 
compoee  the  British  nation  ;*'  concluded  hj 
a  short  treatise  on  the  ancient  and  modem 
laws  of  this  country,  in  which  are  intra* 
dnced  many  sensible  remarks  on  the  recent 
statutory  alterations.  In  his  account  of  the 
Britons,  whose  descent  he  traces  (we  cannot 
say  entirely  to  our  satisfaction)  through  the 
great  Cimmerian  nation  up  to  CJomer,  the 
son  of  Japhet,  our  author  has  given  ns  much 
very  curious  information  respecting  their 
customs,  from  which  it  appears  that  the 
early  inhabitants  of  this  enlightened  isle  in 
no  very  slight  degree  resembled  the  present 
unciviKzed  tribes  of  the  western  world. 

The  following  is  the  author't  deecriptioa 
of  the  simple  laws  of  the  ancient  Britons, 
and  the  remarkable  circumstanoe  of  manj 
of  them  continuing  unchanged  even  to  the 
present  time,  p.  4fi;^ 

**  If  snin  we  turn  to  their  sncient  laws,  wf 
shall  find  these  also  existing  to  a  great  degree 
I  amongst  their  descendants.  Thus  they  resem- 
,  bled  me  Saxons  in  allowing  a  homicide  to  re- 
deem his  crime  by  making  compensation  to  the 
friends  of  the  deceased,  agreesUy  to  the  prac- 
tice which  prevailed  in  the  remote  Eastern  ra- 
dons, firom  which  their  ancestry  had  travelled, 
m  the  use  of  the  trial  by  ordeal,  and  by  com- 
purgation, which  were  the  chief  features  of  the 
law  as  to  crimes  and  punishments,  and  of  its 
administration.  Amongst  other  principles  which 
we  find  laid  down  in  the  laws  of  Hoel,  is  one, 
that  a  witness  to  sn  accusation  must  swear  that 
he  knew  and  saw  what  he  swears  to,  agreeably  to 
the  present  well* established  rule;  and  another, 
that  the  testimony  of  one  man  should  not  be 
taken.  So  the  husband  and  wife  could  not  give 
evidence  respectively  against  one  another;  nor 
could  the  wife  be  brought  forward  to  eive  evi- 
dence without  her  husband ;  the  like  thing  ap- 
plying in  the  case  of  an  infant,  for  whom  his 
father  or  guardian  roust  have  appeared.  Al- 
though, however,  the  wife  was  considered  as  part 
of  her  husband,  yet  she  had  certain  rights  of 
her  own.  Thus  the  wife  of  the  king  could  dis- 
pose of  the  thirds  given  to  her  by  the  king ; 
and  the  wife  of  a  Seeman  could  dispose  of  all 
her  paraphernalia  and  snoh  like  goods ;  but  this 
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did  not  hold  ia  tbe  c$ae  of  the  wife  of  a  villanus 
or  bondsman.     The  wife  bad  also  a  right  to  all 
her  articles  of  dress,  to  which  her  husband  could 
not  lay  claim ;  and  it  appears  she  was  entitled  to 
a  dowry  and  a  present  irom  her  husband  imme- 
diately after  the  marriage ;  besides  which  she  re- 
oeivea  on  that  occasion  an  outfit  from  her  own 
family  and  oomiexions — a  custom  which  now 
remains,  it  is   said,   in  some  parts  of  Wales. 
Moreover,  on  the   death  of  her  husband,  the 
wife  could  claim  all  hb  goods  except  the  com ; 
and  if  they  had  lived  together  until  that  occur- 
rence, and  there  was  no  heir,  half  of  the  sub- 
stance fell  to  the  surviving  wife.     Similarly,  if 
within  seven  vears  of  the  marriage  a  separation 
took  pUoe,  the  wife  could  daim  her  dowry  and 
paraphernalia,  unless  she  had  voluntarily  deserted 
her  home.     In  this  case,  however,  or  in  the  case 
of  her   committing  adultery,  she  lost  all  her 
dowry  and  bridal  presents — a  practice  which  has 
continued,  and  now  exists  amongst  us. 

'*  Among  other  customs  the  origin  of  those 
now  existing  was  this,  that  a  person  might  be 
called  upon  to  Recharge  the  debts  of  the  de- 
ceased, but  only  in  the  caae  of  his  having  inhe- 
rited property  sufficient  to  sati^  them,  or  of 
his  having  voluntarily  become  pledge  or  surety 
for  their  payment.     It  also  appears  that  there 
were  three  classes,  via.  a  foreigner,  a  noble,  and 
the  king,  who  were  not  obliged  to  discharge  the 
debts  of  the  deceased,  although  his  goods  fell 
to  them,  through  failure  of  heirs.     There  were 
also  three  occasions  on  which  one  mi^ht  have 
used  the  property  of  another  vnthoot  incurring 
any  punisnment,  via.  either  when  anything  was 
common  between  two  persons,  and  one  of  them 
consumed  it,   there  bemg  nothing  agreed  on  to 
the  contrary ;  or  when   one  seized  the  horse  of 
another  in   order  to  carry  the  alarm  of  the  ap- 
proach  of  an  enemy ;    or  lastly,  when  one  so 
acted  in  order  to  fetch  a  priest  to  a  person  on 
the  point  of  death .  We  may  also  mention  amongst 
the  customs  which  now  exist  amongst  us,  that  aj 
person  might  detMU  the  cattle  of  another  tres- 
passing on  hb  land,  and  demand  compensation 
for  the  injury.     And  so  a  person  might  exact  a 
fine  or  compensation  from  another  who  ploughed 
up  his  land  without  his  permission. 

••  There  were  three  things  which  the  law  was 
said  not  to  be  able  to  reach  or  alter,  via.  the  pur- 
chase of  land,  effected  without  fraud  and  capable 
of  proof;  the  judgment  of  the  lord  deciding  ac- 
cording to  right ;  and  inveterate  custom.'* 

The  author  then  proceeds  to  show  other 
parts  of  tbe  jurisprudence  of  the  Ancient 
britonsy  which  still  exist  principally  in  their 
territorial  organiation,  and  the  tenure  of 
their  lands,  in  noticing  the  different  sorts 
of  crimes  recognixed  by  the  Saxons'  laws, 
he  says. 


•*  The  crime  of  larceny,  called  by  the  Saxons 
Hale  J  might  at  one  time  have  been  committed  by 
a  child  ten  years  old,  but  afterwards  it  was  not 
imputed  unless  the  child  was  twelve  years  of  age ; 
should  it  have  happened  that  all  tbe  family  of 
the  offender  were  privy  to  the  offence  they  were 
all  punishable  by  being  made  slaves  of;  but  where 
there  had  not  been  that  privity,  the  mulct  or  fine 
was  at  one  time  sixty  shillings,  at  another  time 
one  hundred  and  twenty  shillings.  Such  regard 
was  paid  to  the  character  of  a  wife,  and  the  sub- 
jection she  was  supposed  to  be  in  to  her  husband 
that  when  any  stolen  article  was  found  in  tbe 
house,  and  not  manifestly  in  her  separate  cus- 
tody, the  law  considered  her  as  no  party  to  tbr 
stealing.'* 

He  concludes  by  describing  tbe  establish- 
ment of  the  Common  Law  and  the  Statat^ 
Law,  and  shews  the  rise  and  progress  of  the 
latter  to  the  present  time. 

We  have  now  gone  through  the   bookj 
which  evinces  in  all  its  parts,  great  industn 
considerable  talent,  and  a  perfect  knowledg 
of  the  subject    It  were  impossible  that  i 
a  work  of  this  nature,  we  should  not  trac 
some  passages  of  Blacksione,  and  other  fa 
miliar  learned  writers,  and  the  author  in  hi< 
preface  (we  are  glad  to  see)  has  candidli 
admitted  the  fact.     This  in  itself  is  a  greai 
support  to  the  work — it  is  the  great  chanp 
that  has  been  worked  in  the  laws  in  recen 
times,  and  their  comparison  with  what  t 
laws  were — kow  they  did  work,  and  kow  t 
new  laws  do  work — this  is  what  we  wish  t 
see  constantly  brought  before  the  public 
and  to  the  profession  such  information 
comes  of  daily  paramount  importance. 
is  to  the  industry  and  research  of  autho 
such  as  Mr.  Flintoff,  that  the  Profession 
indebted  for  such  information.    No    edi 
cated  man  should  be  without  this  book.   V^ 
pronounce  it  to  merit  the  attention  of  eve 
person,  whether  professional  or  not,  for  i 
historical  and  legal  information,  and  abo« 
alU  for  the  small  space  in  which  it  is  cor 
tained,   and   the   price  is  within   reach  < 
all.    To  students  we    recommend  it  as 
volume  of  wholesome  and  sound  instmctio 
that  will  help  them  over  many  difficulties  i 
their  legal  studies. 


(  1«  ) 

fICLED  CLBBK8  APPLYING  TO  BE  ADMITTED  ATTORNIES 

IN  HILARY  TERM,  1840. 
{CmtkmBdJhfm  p.  III.) 

i'i  Name  and  Rendence.  To  whom  ArHeUd  or  Aiiigned. 

rge,  the  younger,  15|  Ely  Place,    George  Thomasy  the  elder,  Cannarthen  ;  a  wig  ned 

to  Samuel  Walker,  29,  Lincoln's  Inn  Fields. 
lam  Edwin,  Wells.  George    Twynani,    Winchester ;     assigned     to 

Benjanui  Hope,  Wells. 
Iward,  Coooter  HiU  ;  New  Cross    Archibald  Keightley,  43,  Chancery  Lane. 

lomas  Norman,  28,  Southampton    Julius  Gaborian  Sheplierd,  Fa?ersham . 

?miah,  164,  Feet  Street ;  Ryde;    William  Butt,  Ryde. 
!et :  md  William  Street. 

oseph,  1,  Francis  Street,  Gower    Peter  Williams,  Holywell 
ord  Square. 
George,  5,  Warren  Street,  Pen-    Cecil  Proctor  Wortham,  Buntingford. 

IS,  1 1 ,  St.  James  Place,  Hamp-    William  Robinson,  Dudley. 

;  Dudley ;  and  Kingswinford. 

s  Call,  115,  Bunhilf  Row.  Robert  Weddell,  Berwick-upon-Tweed ;  assigned 

to  William  Prinff1e,King^s  Road,  Bedford  Row, 

rd,  Carlisle.  George  Saul,  Canisle,  assigned  to  John  Saul, 

Carlisle. 

[round,  11,  Great  Russell  Street,    Richard  Wardroper,  the  elder,   Midhur^t;  as- 
signed to  Chas.  Jas.  Palmer,  Bedford  Row. 

tn   Webb,   15,  Gumming  Street,     Charles  Henry  Webb,  Stafford  ;  assigned  to  Gay 

;  Stafford ;  and  Hampton  Street.         Hiem,  Stafford. 

7 ,  South  Molton  Street.  John  Whall,  Worksop. 

5  Francis  SawAon,  87,  Fenchurch    Samuel  Spode,  Sudbury  ;  assigned  to  Francis 

James  Osbaldeston,  St.  Albans. 

ohn     Richsrd    Lambert,    North    Walter  Prideaux,  Goldsmiths*  Hall. 

tminster. 

a,   25,  Frederick  Place,  Hamp-    Bernard  John  Wake,  Sheffield. 
Sheffield ;  Ecdeston  Street. 
Hippoltte,   Lincoln   Chambers,    James  Leman,  51,  Lincoln's  Inn  Fields. 

n  Fields. 

sorge  Bancroft,  Manchester.  William  Casson,  Manchester. 

Muskett,   14,  Wakefield  Street,    Nathaniel  PkJmer,  Great  Yarmouth  ;  assigned 

ire ;  Great  Yarmouth ;  8,  Mont-        to  Robert  Jackson,  40,  Bedford  Row. 

,    South   Lambeth  ;  5,  Warwick 

Added  to  the  ListpurguofU  to  Judges*  Orders. 

D,  Liverpool .  Charles  Wood,  Manchester. 

;  Jennings,  20,  Stamford  Street.  Frederick  Chase,  Luton. 

ell  Martyn,    7,    Fumi^al^s  Inn;  James  Edward  Jackson  Riccard,  South  Mol- 

on  ;  43,  Southampton  Buildings ;        ton. 

derick  Street. 

y    Edward,  5,  York  Place,  New  James  Wittit  Lyon,  Spring  Gardens. 

i  Little  Argyle  Street. 

i&rles    Broadhurst,    Ashby-de  la-  Edward  Fisher,  Ashby-de<*la-Zouch ;   assigned 

axwtck  Court ;  Derby.  to  William  Dewes,  Ashby-de-la-Zouch. 

Notices  served  at  the  Master's  Office  on  Vie  90th  October. 

the  younger,   Drummond  Street.    Arthur  Philip  Groom,  Henrietta  Street, 
les,  5,  New  Milman,  Street ;  and    Isaac  Preston,  the  younger.  Great  l^armouth. 
louth. 

hard,  the  Younger,  2,  Guildford    Matthew  Brettingham  Kingsbury,  Bungay;  as- 
l  Kersey  Priory.  signed  to  John  Chevallier  Coobold,  Ipswich  ; 

assigned  to  Alfred  Cobbold,  Chancery  Lane. 
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NOTICE  V)  OORKBSPONDENTS. 


TO  COUNTRY  SUBSCRIB^te. 


The  accumnlated  man  of  correspondence, 
booksy  mnd  articles  under  wliich  our  library-table 
groans,  sets  our  wits  in  motion  as  to  the  best 
mode  of  dealing  with  the  entirety  (as  a  lawyer 
would  say).  We  really  wish  to  avoid  the  charge 
of  negligence,  for  we  have  many  meritorious 
articles,  and  our  desire  is  to  oblige  the  writers ;  but 
in  what  way»  consistently  with  our  own  arrange- 
ments for  this  paper — ^looking  also  at  its  limits, 
its  various  requisite  matter,  and  the  tastes  of  all 
our  subscribers  (for  they  are  very  manifold)— 
we  confess  ourselves  at  present  quite  at  a  loss. 
Nous  verrons. 

To  Authors. — ^We  have  also  to  apologise  to 
authors  for  our  apparent  neglect  of  them  and 
their  works.     We  have  not  had  room ;  and  this : 
is  the  best,  and  indeed  only  excuse  we  have  to ' 
make.     We  will,  however,  digest  some  plan,  by . 
which  a  spare  comer  shall  always  be  found  for  a 

BBVIEW. 

An  Observer.— Address  <^The  Editor,"  at 
our  publishers*. 

S.  A.  W. — ^Our  industrious  correspondent 
submits  for  our  approval  the  following  propo- 
sition : — "  That  on  the  last  Saturday  in  every 
month,  we  publish  a  double  number  at  the  price 
of  one  shilling,  for  the  purpose  of  working  up 
the  arrears  of  the  past  month;  and  that,  although 
it  may  not  be  consistent  with  our  pledge,  he 
doubts  not  but  that  all  our  subscribers  would 
readily  release  us  from  it.** — We  would  indeed 
most  cheerfully  comply  with  this  suggestion,  but 
that  WB  have  very  strong  doubts  to  the  contrary; 
at  all  events,  our  pledge  shall  be  held  by  us 
sacred,  and  nothing  but  the  unanimous  desire  of 
all  our  subscribers  shall  induce  us  to  swerve 
from  it. 

A.  J.  H. — ^We  much  fear  that  by  extending 
the  sixe  of  the  aperture  to  OOR  lcttbb-box,  we 
should  open  the  door  to  some  petty  larceny, 
which  our  correspondents  would  not  thank  us 
for. — Our  publishers  will,  with  every  courtesy, 
receive  all  bulky  communications  under  the  sise 
of  a  mail-coach,  and  no  questions  will  be  asked. 

J.  A.  M.— Alphonso— R.— S.  W.— A.  J.  H. 
— S.  A.  W. — H. — An  Observer — Grbx  Ami- 
OORUM — all  under  consideration. 

C.  S.  D.^Oiir  best  thanks  for  your  reports. 
Your  request,  dated  the  10th  inst.,  should  have 
been  noticed*  before,  but  it  had  escaped  us — 
granted. 


A  Stamped  Edition  of  this  paper  is  publisher 
every  Saturday,  which  will  be  forwardwi  to  Sub 
scribers,  postage  free,  at  any  part  of  the  Unite 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription  jgl.  10s.  to  be  pM< 
in  advance. 


On  Jan.  1,IM),  wia  be  published,  price  ASf  to  be 
etmtmued  Monthly,  Vol,  IV.  Part  I. 

TkRECEDENTS  IN  CONVBTANCmi^ 
adapted  to  the  Present  State  of  the  Ltw 
Illustrated  with  Notes,  Practical  and  Critical,  b] 
Thomas  Georob  Wbstbrn,  Esq.  F.R.A.S.  < 
the  MidcBe  Temple ;  Author  of  **  The  Coramcn 
taries  on  the  Constitution  and  Laws  of  Englandj 
dedicated  by  command  to  her  Majesty  the  Qneeij 
&c.  in  continuation  of  the  PrBCbdbnts  b 
S.  Vallis  Bone,  Esq. 

Vol.  III.  was  published  Dec.  1,  in  cloth  bdi 
with  Table  of  Contents. 

LoDdon :  John  Richards  and  Co.,  Law  BcMksenei 

104,  Fleet-street* 

This  Wwk  will  be  completed  in  Four  Vds. 


In  the  Press,  Second  Edition, 

/COMMENTARIES  ON  THE  CONSTJ 
TDTION  and  LAWS  of  England,  incot 
porated  with  the  Political  Text  of  J.  L.  D 
LouiB,  Advocate.  By  Thomas  Gborob  Wbs 
tbrn,  Esq.  F.  R.  A.  S.,  of  the  Middle  Tempk 
This  Edition  will  contain  the  entire  New  Lcgi 
and  Political  Constitution  of  the  Country  at  to 
present  day. 

The  First  Edition  of  this  W^oik  was  ded 
cated  by  Command  to  Hbr  Majesty  th 
QUBBN,  and  was  honoured  by  the  most  disth 
guished  patronage  at  borne  and  abroad.  It  is 
work  well  adapted  for  SrDDBNts. 
John  Richards  and  Co.,  194,  Fleet  Street.! 


Printed  by  Obobob  Noeman,  at  his  Pitoting  Oflc 
80,  Maiden  Lane,  in  the  Parish  of  8t.  Paul,  Corel 
Garden,  in  the  Coooty  of  Middlesex  :  and  Publifbfl 
by  John  Richabss,  Law  Bookseller,  194,  ine< 
Street,  in  the  Parish  of  St.  Danstan-ln-the-Wes 
in  the  Qty  of  London.^^tardi^^DeeemberSU^ 
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iVS  OF  REAL  PROFBRTT. 
Essay  II. 

4  Wm.  IV.  cap.  74. 
)e  A  bolitum  of  Fine$  and  Bec<h 
for  Vie  Substitution  of  more 

\es  of  Auurance. 
.onlinuedfrom  p.  116.) 


CTOR  OP  A  SbTTLKMBIIT. 

e  the  Protbctor  of  a  Settle- 
jc  estate  may  be  in  fee  or  in 
equitable,  so  that  it  be  Tested  in 
fvner.  The  act  deprives  a  bare 
office,  or  he  maj  be  nominated 
V  the  settlor. 

-CTOR  is  invested  with  a  cha- 
c  and  unjust.    He  is  placed 
ntrol  of  the  Court  of  Equity, 
on  of  which  to  aid  imperfect 
tenant  in  tail  to  alien  the  estate 
mil  is  rigidly  excluded.     His 
})^$olute — he  cannot  even  corn- 
er trust.     His  office  continues 
1^  he  has  absolutely  conveyed 
^tate,  or  whether  it  has  passed 
it'ion  of  law;  still  be  remains 
i  his  consent  becomes  necessary 
ail.     He  may  therefore  make 
e  pleases  to  enable  the  parties 
attain  that  end,  although  he 
Uerest  himself;  and  it  may  so 
e   a    Protector    has    become 


Bankrupt,  that  he  may,  without  any  concur* 
rence  from  his  aMignees,  or  being  under  any 
responsibility  to  his  creditors^  consent  that 
the  tenant  in  tail  shall  bar  a  subsequent 
remainder  in  tail  vested  in  the  bankrupt,  and 
so  passed  to  his  assignees,  to  the  prejudice 
of  his  crcilitors. 

But  this  protectorship  of  a  tenant  for  life 
after  alienation  of  the  life  estate  will  never* 
theless  be  subject  to  merffer^  when  the  office 
will  be  at  an  end.     As  where  the  life  estate 
and  the  estate  next  in  remainder  shall  be 
conveyed  to  the  same  person^  the  first  estate 
fur  life  will  then  merge  and  become  extinct, 
supposing  the  two  estates  to  have  been  legal 
estates.     We  shall  again  notice  this  subject. 
A  Tenant  by  the  Curtesy  will  be  the  Pro- 
TBCTOR  of  a  Settlement  in  respect  of  any 
estate  tail  or  prior  estate  created  by  it,  so 
that  if  a  feme  covert  tenant  in  tail  die,  and 
'  her  husband  is  tenant  by  the  curtesy,  he  will 
Ibe  the  Protector; — if  she  should  die  without 
issue,  and  there  is  a  remainder  in  tail  in  the 
settlement,  he  will  be  the  Protector; — but 
where  the  estite  is  settled  to  the  separate  vm 
of  9^  feme  covert^  for  such  an  estate  as  would 
^ive  the  protectorship  of  the  settlement,  then 
she  alone  is  the  Protector,  otherwise  she  and 
her  husband  will  together  be  the  Protector. 
The  interpretation  to  be  given  to  the  word 
^<  settlement**  is  defined  by  sec.  1  to  mean  an 
assurance  by  which  lands  are  entailed  or 
agreed  to  be  entailed;    and  it  should  be 
observed  that  heretofore  a  termor  could  not 
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make  a  tenant,  to  the  precipe^  whereas,  under 
this  act,  if  a  person  be  tenant  in  tail  in  pos- 
session or  in  remainder,  and  has  the  first  estate 
of  freehold  or  for  a  term  of  years  determina- 
ble on  life,  he  can  acquire  the  fee,  an  estate 
for  years  determinable  upon  a  life  constitutes 
a  Protector — not  so,  a  term  of  years  however 
long  not  determinable  upon  life. 

Sec.  24.  Provided  always,  That  where 
a  married  woman  would,  if  single,  be 
the  protector  of  a  settlement  in  respect 
of  a  prior  estate,  which  is  not  thereby 
settled,  or  agreed  or  directed  to  be  set- 
tled, to  her  separate  use,  she  and  her  hus- 
band together  shall  in  respect  of  such  estate 
be  the  protector  of  such  settlement,  and 
shall  be  deemed  one  owner;  but  if  such 
prior  estate  shall  by  such  settlement  have 
been  settled,  or  agreed,  or  directed  to  be 
settled,  to  her  separate  use,  then  and  in  such 
case  she  alone  shall  in  respect  of  such  estate 
be  the  protector  of  such  settlement. 

Sec.  25.  Provided  always.  That,  except 
in  the  case  of  a  lease  herein-after  pro- 
vided for,  where  an  estate  shall  be  limited 
by  a  settlement  by  way  of  confirmation, 
or  where  the  settlement  shall  merely  have 
the  effect  of  restoring  an  estate,  in  either 
of  those  cases  such  estate  shall  for  the  pur- 
poses of  this  Act,  so  far  as  regards  the 
protector  of  the  settlement,  be  deemed  an 
estate  subsisting  under  such  settlement. 

Sec.  26.  Provided  always.  That  where  a 
lease  at  a  rent  shall  be  created  or  con- 
firmed by  a  settlement,  the  person  in  whose 
favour  such  lease  shall  be  created  or  con- 
firmed shall  not  in  respect  thereof  be  the 
protector  of  such  settlement 

Sec.  27.  Provided  always,  That  no  wo- 
man in  respect  of  her  dower,  and  (except 
in  the  case  hereinafter  provided  for  of  a 
bare  trustee  under  a  settlement  made  on  or 
before  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three) 
no  bare  trustee,  heir,  executor,  adminis- 
trator, or  assign,  shall  be  the  protector  of  a 
^ement. 


Real  Property, 

Sec.  28.  Provided  always,  That  where 
under  any  settlement  there  shall  be  more 
than  one  estate,  an  estate  tail,  and  the  per- 
son who  shall  be  the  owner  within  the  mean- 
ing of  this  act  of  any  such  prior  estate,  in 
respect  of  which  but  for  the  two  last  precede 
injj  clauses,  or  either  of  them,  he  would  havd 
been  the  protector  of  the  settlement,  shall  by 
virtue  of  such  clauses,  or  either  of  them,  m 
excluded  from  being  the  protector,  then  ann 
in  such  case  the  person  (if  any)  who  if  sucli 
estate  did  not  exist  would  be  protector  of  th^ 
settlement  shall  be  such  protector. 

Sec.  29.  Provides,  and  be  it  further  en 
acted,  That  where  already,  or  on  or  beforj 
the  thirty-first  day  of  December,  one  thoo 
sand  eight  hundred  and  thirty-three,  a 
estate  under  a  settlement  shall  have  been  dii 
posed  of  either  absolutely  or  otherwise,  an 
either  for  valuable  consideration  or  not,  tq 
person  who  in  respect  of  such  estate  would, 
this  Act  had  not  been  passed,  have  been  ti 
proper  person  to  have  made  the  tenant  to  tl 
writ  of  entry  or  other  writ  for  suffering 
common  recovery  of  the  lands  entailed 
such  settlement,  shall,  during  the  continuamj 
of  the  estate  which  conferred  the  right  \ 
make  the  tenant  to  such  writ  of  entry  \ 
other  writ,  be  the  protector  of  such  setd 
ment. 

Sec.  80.  Provides,  and  be  it  further  e^ 
acted,  That  where  any  person  haying  eiUi 
already,  or  on  or  before  the  thirty-first  d 
of  December,  one  thousand  eight  hun 
and  thirty-three,  either  for  valuable  co 
deration  or  not,  disposed  of,  either  absolut 
or  otherwise,  a  remainder  or  reversion  in 
in  any  lands,  or  created  any  estate  out 
such  remainder  or  reversion,  would  un 
this  Act,  if  this  clause  had  not  been  inse 
have  been  the  protector  of  the  settlement 
which  the  lands  were  entailed  in  which  su 
remainder  or  reversion  may  be  subsisti 
and  thereby  be  enabled  to  concur  in 
barring   of   such  remainder  or    rever»i 
which  he  could  not  have  done  if  he  had 
I  become  such  protector,  then  and  in  ev 
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>  person  i^ho,  if  this  Act  had  ,  brancheii  of  trade,  parties  are  presamed  to 
'i\,  would  have  been  the  proper  i  contract  subject  to  such  customs,  although 
*'  made  the  tenant  to  the  writ  not  formally  expressed  in  writing. 
ler  writ  for  suffering  a  common  '  Thus  an  implied  warnmty  is  annexed  to 
inch  lauds,  shalU  during  the  ,  the  sale  of  all  goods  and  chattels,  that  they 
f  the  estate  which  conferred  'are  the  property  of  the  seller — and  if  he  sell 
ake  the  tenant  to  such  writ  of  them  as  such  (knowing  them  at  the  time  to 
writ,  be  the  protector  of  such  ■  be  the  property  of  another,  Early  v.  Garrett , 

'  9  B.  &  C.  932.),  and  his  title  prove  deficient, 

'ovides,  and  be  it  further  en-   the  buyer  may  have  satisfaction   from   the 

lie  re,  under  any  settlement  of  seller  without  any  express}  warranty  for  that 

etbre  the  passing  of  this  Act,  purpose,  2  Bl.  Comra.    800.   4ol.  ;    Cro. 

i<s  if  this  Act  had  not  been'  Jac.  474. ;  1  Roll.  Abr.  90. 

have  been  the  proper  person       But  a  simple  affirmation  of  a  fact  will  not 

^/lant  to  the  writ  of  entry  or  amount   to  a  warranty.     In  Chandelor  r. 

>iiffering  a  common  recovery  '  Lopus,  2  Croke,  2.  it  was  held,  that  where 

or  the  purpose  of  barring  any   tlie  defendant  had  sold  the  plaintiff  a  stone  ; 

•ther  estate  under  such  settle-   which  he  affirmed  to  be  a  Bezoar  stone,  but 

a  bare  trustee,  such  trustee   which  proved  not  to  be  so.     No  action  could 

ho  continuance  of  the  estate  be  maintained  against  him,  unless  he  either 

him   the  right  to  make  the,  knew  that   it  was  not  a  Bezoar  stone,  or 

writ  of  entry  or  other  writ,   warranted  it  as  such. 

That  parties  are  impliedly  bound  by  cus- 
toms affecting  dealings  in  particular  trades, 
will  appear  by  the  following  cases. 

If  there  should  be  a  custom,  to  declare  at 
the  time  of  bale,  whether  goods  be  sea-da- 
maged ;  in  the  absence  of  such  declaration, 
a  warranty  will  be  implied,  that  they  are  not 
so.    Jame^  v,  Bowden,  4  Taunt.  847. 

If  an  article  were  bespoke  to  answer  a 
particular  purpose,  a  warranty  will  be  im- 
plied that  it  will  answer  such  purpose.  Jones 
V.  Bright,  5  Bing.  533;  Okell  v.  Small, 
1  Stark,  106.  See  Gray  v.  Cox,  4  B.  &  C. 
108. 

In  every  contract  to  furnish  manufactured 
goods,  a  warranty  is  implied  that  they  shall 
be  of  a  merchantable  quality.  Laing  o. 
Fidgeon,  6  Taunt,  106  ;  Holcombe  v.  Hew- 
son,  2  Camp.  391  ;  Cooper  v,  Twibell 
3  Camp.  280 ;  Gardner  r .  Gray,  4  Camp. 
144 ;  Bridge  v.  Wain,  1  Stark.  504. 

Where  a  publican  agrees  with  a  brewer  to 
take  all  his  beer  of  him,  the  brewer  is  bound 
to  supply  him  with  beer  of  a  wholesome 


»r  of  such  settlement. 
To  be  eonthmed.) 

410BLEM  IX. 
Vol.  3. 

Legacies. 
t    circumstances   is  a  Legacy 
satisfaction  of  a  Debt? 

roB   OP  THE   LBOAL   GUIDE. 

)  PROBLEM  17,  VOL.  II. 

UPON  THE  SALE  OF  GOODS. 

its  to  a  Warranty  ?     Shew  the 
ilities  of  the  parties. 

word  warranty,  as  applied  to 
attcLs,   is  termed  a  personal 
I  is  either  implied  or  express. 
ik'd  IVarranttf. 

is  said  to  be  implied,  where 
c  general  customs  annexed  to 
)m  customs  affectmg  particular 
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quality,  Holcome  r.  Hewson,  ante.  And 
this  rale  would  apply  to  any  trade  where 
food  is  supplied. 

In  all  cases  of  implied  contracts,  the  fol- 
lowing maxims  should  be  renjembered — 

*^  Exprosio  facit  cessari  tacltnm.** 

*'  Exprestto  coram  qose  tocite  insunt  nihil  operatnr." 

The  notion  that  a  warranty  might  be  im- 
plied from  tlic  extent  of  the  prices  given,  has 
long  been  exploded.  And  the  case  of  La 
Newville  r.  Noorse,  3  Camp.  351.  has  de- 
cided that  a  good  price  is  no  implied  war- 
rant v  as  to  the  sonndne^  of  a  horse.  Bat 
when  the  terms  of  a  contract  are  anibiguoas, 
the  mount  of  price  may  sometimes  furnish  a 
clue  to  the  true  meaning,  Alien  r.  Cameron, 
1  Cr.  k  Mee.  840.* 

2nd.  An  express  warranty. 

An  express  warranty  has  been  defined  by 
Baller»  J.  in  Pasley  r.  Freeman,  3T.  R. 
59.  to  be  **  every  affirmation  at  the  time  of 
sale  of  personal  chattels,  provided  it  appear 
to  have  been  so  intended,**  and  provided  the 
contract  be  not  in  writing,  and  the  affirmation 
merely  oral — ^fbr  in  such  case  the  writing  is 
the  only  evidence  of  the  contract,  Pickering 
r.  Dowson,  4  Taunt.  779.  A  contract  can- 
not be  added  to  by  parol  evidence,  and  where 
there  is  an  express  written,  (ur  it  seems  ver- 
bal)«  warranty  the  vendee  cannot  avail  him- 
self of  representations  not  eml>odied  therein, 
and  made  by  the  vendor  without  fraud, 
Budd  r.  Faiuroaner,  C.  P.  M.  T.1831.  Ms. 
i>C.  k  P.  78. ;  8  Bing.  48.  S.  C. 

A  warranty  must  be  made  either  before  or 
at  the  time  of  the  sale ;  and  if  made  afier 
it  would  be  void  for  want  of  consideration, 
3  Bl.  Coram.  166. ;  Fits.  >at  Brer.  94  c 
lc9eb.&H.7.4].9H.653.;  12  H.  4.1.; 
42  A».  g.  7.;  7H.  4.1& 

Blackstone,  in  his  Comincntaries,  vol.  9, 
166.  has  laiddown^  that  a  forare  event  can- 
not be  vrananted,  as,  that  a  horse  should  be 
•ovnd  t«%»  yeara  henee ;  hmt  see  liddard  v. 
Kain,  3  Bing.  183L ;  Eden  «w  Fukinaon, 
I>oiigL705.  wliere  the  coatnry  is  held. 


A  sale  of  goods  by  sample  is  in  effect 
warranty,  Parkinson  r.  Lee,  2  East.  314. 
Palkcr  V.  Palmer,  4  B.  &  Aid.  307. ;  bat ! 
has  been  doubted  whether  such  warranty  i 
express  or  implied. 

No  particular  form  of  words  is  necessar 

to  constitute  a  warranty :  the  word  *'  wai 

rant"  need  not  be  used.    Thus  an  assertio 

by  the  vendor  of  a  horse,  in  the  coarse  < 

dealing,  that  the  vendee  might  depend  upo 

it    that    ''the    horse    was   perfectly  qau 

and  free  from  vice,**  was  held  to  be  a  wa> 

ranty   to   that  efiect,  Cave  v.  Coleman, 

M.  k  R.  2.     In  sales  of  horses,  a  warrant 

is  frequently  inserted  in  the  receipt  for  tb 

consideration  money,  and  this  obviates  tk 

necessity  of  an  ag;reement  stamp,   and  i 

evidence  of  the  irarranty;   for  a  warm 

I  does  not  of  itself  require  an  agreement  stami 

as  it  foils  within  the  exception  in  the  Stan 

'Act  of  agreements  relating  to  the  sale  c 

'  goods.     Bat  there  is  a  doabt,  if  the  recei| 

is  not   stamped,  whether  such  unstampe 

'  receipt  would  be  admissible  in  evidence  \ 

prove  a  warranty.      See   Gray   v.    Smit| 

1  Cowp.  387 ;  Wise  v.  Charlton,  4  A.  &  I 

790. 

A  general  warranty  vrill  not  extend  I 
•defocts  obvious  to  the  purchaser;   as  if 
horse  be^warranted  perfoct,  and  want  an  ei 
or  a  tail,  2  Bla.  Comm.  165, 166.     The  ni 
of  carea^  emptier  applies  in  such  a  case. 

A  person  may  give  warranty  either  1 
himself  or  his  agent  lawfully  anthorixe 
One  partner  may  bind  another  in  the  coi 
of  his  buninesB  by  a  warrAnCy,  Sandilai 
Marsh,  2  Barn,  k  Aid.  678.  And  a 
may  bind  his  master,  if  be  do  not  exceed 
authority  giyen  him,  F^nn  v.  Harrisoi 
T.  R.  760. 

As  connected  with  this  subject,  it  maj 
usefol  to  refer  the  reader  to  Lord  T^enterd^ 
Act,  9  Geo.  IV.  c.l4.  By  vc.  6,  ii 
enacted  ^  That  no  action  shall  be  maintaii 
whereby  to  charge  any  person  upon,  oi*| 
reason  of  any  rcpicsentation  or 


Ansn^  to  Ptn^letn  17,  Vol.  II.  18S 

ID  concerning  or  relating  to  the  'i  to  debar  the  vendee  fiom  a  defence  to  an 
jii'luct,  credit,  ability,  trade,  or,  action  for  the  price,  Grimald  r.  White, 
Dv  other  person,  to  the  intent  or  4  Esp.  R.  43.  See  Baxter  r.  Butter,  479; 
such  other  penion  may  obtain  Qroning  v.  Wendham,  1  Stark.  R.  257 ; 
ly,  or  goods  upon,  unless  such  'Hopkins  r.  Appleby,  1  Stark.  R.  477; 
n  or  assurance  be  made  in  writ-  FitiUer  v.  Samuda,  1  Camp.  10(K 
by   the  party   to   be    charged  !     Where  an  action  is  brought  by  the  vendor 

j  for  the  price  of  goods,  the  vendee  may  prove 
)D  of  the  act  was  elaborately  dis-  the  breach  of  warranty,  and  consequent 
lie  case  of  Lyde  v.  Barnard,  deficiency  of  the  goods,  in  reduction  of  the 
t.  101.  I  daniHges,  Cormack  v.  Gillis,  cited  7  Ea^t, 

-The  rights  and  liabilities  of!  480;  Street  r.  Bloy,  2  B.  &  Ad.  45& 

j  In  executory  contracts,  as  in  the  case  of 
iiake  a  warranty,  and  the  same  tnanufactuied  goods  not  completely  accepted, 
)  broken,  an  action  of  assumpsit-  the  vendee  may  return  the  same  if  deficient, 
i-^e  may  be  maintained  against  and  thereby  wholly  defeat  the  action  for  the 
vendee,  without  any  offer  to  price,  although  a  trial  of  the  article  has  been 
oods.  Fielder  r.  Starkin,  1  H.'  made  by  the  vtMjdoe,  Street  r.  Blay,  ante^ 
hanan  r.  Parnshaw,  2  T.  R.'  per  Lord  Tentcrdcn,  C.  J.;  Poulton  v.  Lat- 
n  r.  Lattimore,  9  B.  &  C.  209  ;  timore,  ante. 

re-sell  the  goods,  and  declare  ;  A  specific  chattel,  as  a  hor^e,  if  once 
he  deficiency,  Maclean  r.  Dunn,' accejited,  (nlthough  before  discovery  of  a 
i>l ;  4  Bing.  722*  S.  C.  '  breach  of  warranty,)  cannot  be  returned,  and 

uf  the  breach*  or  offer  to  return  the  vendee  is  liable  for  the  price,  unless, 
need  be  given  to  the  seller,  indeed,  the  vendor  agrees  to  rescind  the 
arkin,  ante;  thou*;h  it  is  better  coniract,  vhich  he  may  do  either  expressly 
Lppear^  by  the  following  ca^es:  or  by  im}»Ii('ation,  a%  by  keeping  and  using 
nty  on  the  sale  of  a  horse  prove  the  specific  chattel  after  its  return.  And  the 
purchaser,  instead  of  returning  vendee,  havitij^  paid  the  consideration  money, 
iicly,  keep  him  until  he  grows  cannot  (ufiless  the  contract  is  rescinded) 
(*r  from  i>hy<ic  or  otherwise,  he  recover  it  back  as  money  paid  on  a  con- 
i  rwards  offerincr  to  return  him,  ^ideralion  which  has  failed,  but  he  can  sue 
oiitract,  but  must  jmy  the  price,  on  the  warranty  ;  Street  r.  Blay,  ante;  Long 
le  warranty.  Com.  Dig.  vol.  v.  v,  Preston,  2  M.  &  P.  i(5*J. 
r.  II  an  nay,  3  Esp.  C.  82.  Where  t^oods  are  ^old  by  nam  pie,  they  may 

•  a  on  the  warranty  of  a  horse,  ho  refused,  or,  if  received,  returned  within  a 
s  not  entitled  to  recover  for  the  |  rea-oiiable  time,  if  not  (igreeahle  to  such 
■eping  the  horse,  unless,  on  dis-  ,i4uni(ile,  Id,;  but  not  aAer  the  exercise  of 

unsoundness,  he  offered  to  re-  jany  ucts  of  ownership,  in  which  case  the 

he  defendant,  Caswell  9.  Coare,  '  vendee  may  sue  for  the  breach  of  contract. 

Com.  Dig.  id.    And  after  offer   Parker  v.  Palmer,  4  B.  &  Aid.  387.     In 

goods,  they  remain  at  the  ven-  sales  by  sample,  the  contract  may  be  re- 

*  Kell  r.  Smith,  1  Stark  R  107.   scinded  if  the  vendor  refuses  to  allow  the 
to  retom  the  goods,  or  offer  to    vendee  to  inspect  the  whole  of  the  goods  in 

a  reasonable  time,  or  to  com-    bulk,  after  a  sample  given,  Lorymer  o.  Smith, 
^ach  of  warranty,  has  been  held   1  B.  &.  C.  1 ;  2  D.  &  R.  23.  S.  C. 
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payment,  and  an  action  is  brought  there- 
upon, the  vendee  cannot  defend  such  action 
pro  tanto  on  the  ground  of  a  deficiency  in 
the  quality  or  value  of  the  goods,  and  in 
such  a  case  must  bring  a  cross  action  for 
breach  of  contract ;  but  he  may  in  toto^  if 
he  can  shew  a  total  failure  of  consideration. 
Morgan  v.  Richardson,  1  Camp.  40  n.;  Tye 
V.  G Wynne,  2  Camp.  di6 ;  Obbard  v.  Beet- 
ham,  M.  &  M.  483 ;  Archer  v.  Bamford, 
2  Stark.  175;  Spiller  v.  Westlake,  2  B.  and 
Ad.  155. 

In  an  action  upon  a  warranty  nominal 
damages  are  recoverable,  although,  upon  a 
rc-sale  of  the  goods,  the  vendee  may  have 
acquired  a  profit,  Street  v.Blay,  per  Parke  J. 
ante.  J.  A.  M. 


If  a  bill  of  exchange  have  been  given  ini  Cobb,  and   the  bequeathing  of  the  legacies   ii 

question.  The  interest  ot  the  two  thousanc 
pounds  was  to  go  to  trustees  to  be  paid  so  long  ai 
Lady  Campbell  continued  unmarried ;  and  if  sh< 
married,  then  the  trustees  were  to  recal  the  be 
quest.  The  five  hundred  pounds  were  givei 
absolutely,  subject  to  the  payment  of  any  warrant 
of  attoniey  that  Mr.  Cobb  might  hold  at  th 
time  of  his  death.  It  was  shortly  afierward 
discovered  that  Lady  Campbell  had  a  secom 
husband,  Mr.  Rush  ton,  who  was  still  alive,  an< 
resident  in  Sierra  Leone,  and  it  was  also  disco 
vered  that  there  was  a  warrant  of  attomev  fa 
£389.  among  the  papers  of  Mr.  Cobb.  Vndt 
these  circumstances,  the  executors  refused  to  pt 
the  legacies,  and  on  a  bill  being  filed,  the  Vice 
'  Chancellor  at  the  hearing  decreed  against  tbein 
The  appeal  was  against  the  whole  decr««. 

Mr.  Wakefield  su}iported  his  Honour's  ordei 
and  argued  that  identity  of  person  was  all  tha 
the  law  required,  and  that  as  louly  Campbell  hai 
not  put  any  fraud  on  Mr.  Cobb,  and  could  hav 
had  no  idea  that  she  would  be  remembered  ti 
his  will,  there  was  nothing  to  affect  the  validit 
of  the  bequest  According  to  the  civil  law  an 
covenant  affecting  marriage  or  intended  to  pre 
vent  marriage  was  always  struck  out  of  a  will 
and  the  Courts  of  equity  adopted  this  rule  q 
the  Courts  of  civil  law,  and  gave  effect  to  then 
Several  cases  of  this  description  were  to  befoonj 
in  the  books,  and  they,  therefore,  contended  thi 
the  gift  was  good,  and  the  condition  annexed  i 
it  bad  in  law  and  equity.  With  respect  to  tfa 
warrant  of  attorney,  it  bore  on  the  face  of  I 
evidence  of  having  been  cancelled. 

The  Lord  Chancellor  in  giving  jodgmev 
said,  the  question  regarded  the  validity  of  twi 
different  legacies  left  by  Mr.  Cobb,  a  gentlemJ 
of  property,  who  formerly  resided  at  Mai^^te,  b 
his  will,  to  I^dy  Fanny  Campbell.  His  execi] 
tors,  the  defendants  in  the  cause,  resisted  dj 
payment,  insisting  that  the  plaintiff  had  no  goc 
title,  the  legacies  having  been  left  to  her  by  tfa 
name  of  Campbell,  and  in  the  supposition  thi 
she  was  a  widow,  whereas,  in  fact,  she  was  the 
married  to  her  second  husband,  Mr.  Roshtot 
and  it  was  in  that  character  she  sued  for  the  hi 
quests  in  the  will.  One  of  the  bequests  was  i 
a  sum  of  ^/)00.  absolntcly,  and  the  other  was^ 
a  sum  of  ;C'2,0()0.  while  she,  the  legatee,  re 
mained  single  and  unmarried.  There  was  i\ 
proof  that  she  assumed  the  character  of  hem 
single  with  a  view  to  impose  on  the  testator ;  ax\ 
his  misapprehension  of  the  real  state  and  con 
dition  of  the  legatee  did  not  make  the  lcga« 
void.  His  lordship  wonld  apply  as  a  test  toihj 
case,  the  words  of  I^ord  Alvauley  in  KenntU  i 
;  Ahbon,  4  Vesey,  302 :  (1)—"  That  wherever 
I  legacy  is  given  to  a  person  under  a  particub 
character,  which  he  has  falsely  assumed,  and  ahi<| 


Sato  llr]ionjS« 

COURT  OF  CHANCERY, 
Dec.  16. 

RusHTON  o.  Cobb. 

Appeal  froh  thb  YicB-CHAifCELLOR. 
Leg  AC  IBS. — Wherever  a  Legacy  is  git  en  to  a 
jtersan  under  a  particular  cftaracter  which 
he  has  falsely  asstimed,  and  which  almie  can 
be  supjfosed  the  motive  of  the  bounty,  the 
law  will  ftot  allow  him  to  avail  himself  of 
it,  and  therefore  he  cannot  detnand  hiit 
legacy. 

This  was  an  appeal  from  a  decision  of  the 
Vice- Chancellor,  affirming  the  validity  of  two 
legacies  of  £2,000.  and  of  £500.,  bequeathed 
to  Lady  Fanny  Campbell,  by  the  late  Mr.  Cobb, 
an  attorney,  of  Margate.  The  circumstances  of 
the  case  are  peculiar.  In  the  year  1 829,  Lady 
Fanny  Campbell,  the  widow  of  the  late  Major- 
General  Sir  Neil  Campbell,  married  a  Mr.  Rush- 
ton.  The  marriage  was  a  private  one,  few  of 
f heir  friends  knew  it ;  Lady  Campbell  did  not 
take  her  husband's  name,  and  in  about  two 
inontlis  she  was  deserted  by  her  husband,  and 
has  never  since  seen  him.  Lady  Campbell 
shortly  afterwards  went  to  Margate,  where  she 
became  acquainted  with  Mr.  Cobb,  an  attorney 
residing  there.  The  intimacy  was  so  close,  that 
he  appears  to  have  even  meditated  a  proposal  of 
marriage,  but  from  some  cause  unexplained  that 
pr.>posal  was  not  made,  and  Lady  Campbell  hav- 
ing left  Margate,  received  in  1834,  a  letter  from 
a  Mr.  Wright,  announcing  the  death  of  Mr. 


supposed  the  motive  of  the  bounty, 
not  allow  him  to  avail  himself  of  it, 
e  he  cannot  demand  his  legacy. 
,,  notvkithstanding  her  marriage  with 
,  still  called  herself  Lady  Campbell, 
>representation  to  the  testator.  But 
lat  she  assumed  in  some  degree  before 

that  she  had  not  married  again, 
proved  by  the  evidence ;  and  at  all 
iumed  character  waa  not  alone  the 

testator's  bounty.  There  were  se- 
;uch  as  **  Sianden  v.  Standen^**  in 

held  that   a  wrong  description  of 

not  destroy  their  levies.  The 
ng  aside  legBjnet  of  this  kind,  must 
hat  the  assumed  character  was  the 
)  the  tesUtor's  bounty.  There  was 
n  the  evidence  in  this  caae  that  the 
nuch  attached  to  this  legatee.     His 

her   condition  did  not  make  the 

As  to  the  other  part  of  the  case, 
irected  the  interest  and  dividends  of 
•e  paid  to  her  as  long  as  she  should 
c  and  unmarried.  It  was  argued 
not  a  condition  subsequent*  but  a 
There  were  many  cases  in  which  it 

notwithstanding  conditions  of  that 
ed  by  testators,  the  legatees  took 
)Iutely,  as  in  the  caae  of  ^*  MarpUs 
^er  in  I  Maddock,  590.  The  tes- 
ached  to  Lady  Campbell,  but  there 
>n  to  believe  his  attachment  would 
if  he  had  known  of  her  marriage, 
ancellor  was  right  in  declaring  her 
th,  and  though  it  was  a  difficult  case, 
^urrect  judgment  in  favour  of  the 
>c>rdship  would  not  put  the  expense 

\s missed  with  costs. 


ause  arose  upon  the  will  of  Catbe* 
lan,  who  supposed  herself  to  be 
Eklward  Lovell,  with  whom  she 
lied  a  marriage.  It  appeared 
B  a  married  man  at  that  time, 
16  was  in  fact  a  single  woman, 
a  gross  fraud  as  to  her.  She 
will  in  execution  of  the  power 
L»r  by  the  articles  executed  pre- 
the  supposed  marriage,  and  not 
she  was  a  single  woman,  by  which 
thed  '^  to  my  husband,  Edward 
00/'  She  afterwards  died,  leav- 
rd  Lovell  surviving  her.  Upon 
lie  questions  in  that  case  arose. 


Law  Reports.  ^3^ 

Tlie  first  question  wa?,  whether  this  legacy  of 
jei50.  was  or  was  not  a  legacy  .which  Edward 
Lovel  could  claim  under  the  circumstances*, 
that  it  was  given  to  him  as  the  hutband  of  the 
testatrix,  though  he  did  not  possess  that  cha- 
racter. Lord  Alyanlbt,  M.  R.  said,  he 
thought  it  a  cane  rather  novel  in  its  circum- 
stances, and  that  scarcely  had  afforded  any 
decision  in  the  law  of  England;  though 
there  were  some  dicta  in  the  civil  law  that 
seemed  to  bear  upon  the  point. 

It  was  argued  at  the  bar  by  Mr.  Woodde^ 
son  that  the  books  of  the  Common  Iaiw  were 
barren  upon  such  questions;  that  Swinburne 
collected  the  authorities  from  the  Civil  Law 
and  that  in  the  Digest  (Book  xxxy.  tit.  I. 
b.  72.  s.  6.)  this  rule  is  laid  down :— ''  Fal- 
satn  causatn  legate  non  dbesse  verius  est;  quia 
ratio  legandi  legato  non  cohesret;  sed  ple^ 
rumque  doli  except  lu  locum  habebit  siprobetur 
aiias  Ugaturus  non/uisse.**  The  Code  {Book 
vi.  tit.  42.  1.  227.)  says,  '*  Fidei  commissum 
ejus  qui  reliquerat  penitentid  probata  Vicces* 
sores  numqtuim  presstare  compeUuntur^'*  and 
that  the  word  **  probata*^  is  rendered  **  pro" 
babkf**  which  is  the  true  sense;  not  '*  demon- 
itrated:* 

Lord  Alvahlby  thought  the  passage  cited 
from  the  Code  did  not  much  apply^  and  that 
the  meaning  of  the  passage  cited  from  the 
Digest  was,  that  a  false  reason  given  for  the 
legacy  is  not  of  itself  sufficient  to  destroy  it; 
but  there  must  be  an  exception  of  any  fraud 
practised,  from  which  it  might  be  presumed 
the  person  giving  the  legacy  would  not,  if 
that  fraud  had  been  known  to  him,  have 
given  it.     That  from  a  book  of  great  autho- 
rity seems  to  be  the  principle  of  the  Civil 
Law.     His  Lordship  continued.    The  ques- 
tion is  whether,  according  to  the  law  of 
England,  that  can  apply  to  a  case  like  the 
present,  and  whether  the  law  will  permit  a 
man,  who  obtains  a  legacy  in  such  a  manner, 
to  have  the  benefit  of  it.     I  have  not  been 
able  to  find  anything  that  bears  any  very  de- 
cuive  analogy  to  this,  but  upon  general  prin* 
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dples  I  am  of  opinion,  that  it  wonld  be  a 
violation  of  every  rale  that  ooght  to  prevail, 
as  to  the  intention  of  a  deceased  pereon,  if  I 
shoald  pennita  man  availing  himself  of  that 
character  of  husband  of  the  testatrix,  and 
to   whom,  in  that  character,  a  legacv  is 
given,  to  take  any  part  of  the  estate  of. 
a  person  whom  he  so  grossly  abused,  and, 
who   must   be  taken  to    have  acted  upon 
the  duty    imposed  upon  her  in  that  rela- 
tive character.     I  desire  to  be  understood 
not    to  determine,  that,  where   from    cir-| 
cnmstanoes  not  moving  from    the    legatee 
himself,  the  description  is  inapplicable,  as, 
where  a  person  is  supposed  to  be  a  child  of 
the  testator,  and  from  motives  of  love  and 
affection  to  that  child,  supposing  it  his  own, 
be  has  given  a  legacy  to  it,  and  it  afterwards 
turns  out  that  he  was  imposed  upon,  and  the 
child  was  not  his  own,  I  am  not  disposed  by 
any  means  to  determine,  that  the  provision 
for  that  child  should  totally  fail;  for  circum- 
stances of  personal  affection  to  the  child, 
might  mis  with  it :  and  which  might  entitle 
him,  although  he  might  not  fill  that  character 
in  which  the  legacy  is  given.     My  decision, 
therefore,  totally  avoids  such  a  point.     Nei-, 
ther  would  I  have  it  understood,  that  if  a' 
testator,  in  consequence  of  supposed  a£Rec*i 
tionate  conduct  of  his  wife,  being  deceived  by . 
her,  gives  her  a  legac>',  as  to  hb  chaste  wife, 
evidence  of  her  violation  of  her  marriage 
vow  could  be  given  against  that.     It  wouM 
open  too  wide  a  field.     But  this  decisioii 
steers  dear  of  that  point.    This  is  a  l^aey 
to  her  supposed  husband,  and  under  that 
He  was  the  husband  of  another  per- 


Fiat  agaikst  William  Marstoiv. 

Joint  Stock  Bahkirg  Compaxus. — Lia- 
hUity  of  Shareholders  to  the  Debts  of  th 
Company — Death,  Dankruptcy,  or  Sa!i 
of  Shares  does  not  affect  the  identity  of  l. 
i^artnership  established  under  the  Joint 
Stoch  Banking  Act,  7  Geo.  4,  e.  46. 

This  was  a  petition  of  Charles  Marston,  prav« 
ing  that   a  proof  made  by  John  WbittenbuiT^ 
He  had  oertainly  done  this  huiy,  the  under  this  fiat,  dated  August  19,  1839,  might 
tfiosscst  injury  a  man  can  do  a  woman,  and  i  be  expunged,  and  that  a  substitution  of  asftignecl 
»  11  J  ^—  •^  A^^^^^rr^lnm,  «k^t)w»r  '  uught  takc  uLice,.  the  choice  haiinir  been  turned 

I  am  called  upon  now  to  detenn.ne,  whether  ^^^  ^^^^H ^^  impeached.     TheLnkrupt  wa. 

the  law  oi  England  wUl  pennit  this  legacy  to   »  rocmber  of  the  Imperial  Bank  of  England,  the 
be  daimed  by  him.     Under  these  circum-  1  Notthern  and  Central  Bank  of  England,  and  the 

_  T *-i  •-.  «i^V«  •  MMMMlmit   J  North  of  England  Bank,  all  established  under 

the  Joint-stock  Banking  Act,  7  Geo.  IV.  c.  46. 


alone  can  be  supposed  ihe  motive  of  the 
bounty,  the  law  will  not  permit  him  to  avail 
himself  of  it;  and  therefore  he  cannot  de- 
mand his  legacy,  upon  the  principle  I  have 
mentioned  from  the  Digest^  and  that  ought 
to  govern  courts  of  justice,  his  lordship  wm 
of  opinion  the  legacy  conld  not  be  claimed. 
A  case  *  somethiurr  like  this  occurred,! 
which  took  up  so  much  time  before  the  Lords 
Commissioners,  upon  an  application  for  a 
writ  de  ventre  inspieicndoy  against  a  womaUj 
who  had  lived  with  Mr.  Fellowes,  and  had 
made  him  believe  she  had  been  brought  to 
bed  of  several  children ;  which  be  was  weak] 
enough  to  suppose  his.  It  was  not  a  question, 
whether  thev  were  his  children.  But  there 
were  no  such  children.  She  had  shewn 
him  children  as  her*s,  which  were  not  her'sJ 
and  he  stave  leiracies  to  them,  as  her  children 
by  him.  It  was  held  that  they  were  not  en 
titled.  There  two  things  were  wanting.  ' 
testator  was  not  merely  deceived  as  to  thei 
being  his  children,  but  he  was  deceived  as  t 
the  other  ingredient  of  the  charactei 
which  he  gave  them  the  legacies ;  for  thej 
were  not  the  children  of  that  woman.-' 
£littor. 


COURT  OP  REV1BW-— Abu.  23. 


and  to  deteniune  that  wherever  a  legacy  is 
Ctveato  a  peraon  mrfern  partimhi 
tar.  which  be  has  fidaely  aanmcd,  and 


The  bankrupt  was  one  of  the  registered  o£Bcen 
•  BtpsHe  ir#ttip^4  Bro. C.C. 90. 
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Bank,  which  stopped  payment  in,  nefship.     There  was  nothing  which  could  avail 
uous  to  which  he  had  paid  up  all    the  petitioner  in  the  6'2iid  scctio<} ;  and  there 
« due  on  his  shares.     At  a  meeting   was  no  ground  for  expunging  the  proof  there- 
iider  this   fiat,   Mr.  Whittenbury   under.     The  allegation  that  the  proof  had  been 
rove   for  jC3,047,  on  a  debt  due   received  on  a  defective  deposition  was  immaterial; 
)'inkrupt  and  other  members  of  the   no  creditor  had  a  right  to  »ay  a  commissioner 
i)  certain  bills  of  exchange  which   had  admitted  a  proof  on  defective  evidence,  unless 
'loured.     The  proof  was  admitted   he  succeeded  in  negativing  the  right  to  prove. 
loners,  for  the  purpose  of  enabling   The  petitioner  had  made  out  no  title  for  ex- 
vote  in  the  choice  of  assignees,   punging  the  proof,  or  disturbing  the  choice  of 
control  over  the  bankrupt  s  cer-   assignee. 

Sir  G.  Rose  concurred.  Both  the  petitions 
lerdon  and  Bacofif  in  support  of  in  this  matter  might  be  disposed  of  at  once.  An 
rged  the  following  points: — Ist.  order  for  the  delivery  of  the  proceedings  on  the 
can  be  established  by  a  creditor  of  application  of  the  assignees  followed  as  a  matter 
anking  company,  until  judgment  of  course,  and  roust  have  been  made  with  costs, 
recovered  under  the  powers  given  if  ct)sts  had  been  prayed.  There  could  be  no 
inst  the  public  registered  officer,  defence  against  de  facto  assignees  demanding 
such  a  creditor  asserting  a  right  possession  of  the  proceedings.  The  other  pe* 
the  62d  section  of  the  Bankruptcy  tition,  which  had  been  discussed,  must  be  uis- 
ted  by  the  dissolution  of  the  firm,  missed  with  costs, 
of  the  bankruptcy  of  members.  — _^ 

^St'^L^^^iftTp;"  '  CONSISTORY  COURT.-3ro.  «. 

ording  no  evidence  of  notice  of '  ~ 

)c  bills  of  exchange.     4th.  That  I  Sprt  t^.  Flood. 

en  a  previous  fiat  against  amember   Rrctob'u  Rights  in  an  AKCiBifT  Parish 

>.  a  second  fiat  ought  to  have  .      church,  and  in  a  i.bw   Church  huUt  hw 

ame  Commissioners  as  the  first,       j^^t  of  Parliament.^ To  fthat  extent  the 

I  to  tlie  same  asMgnee.  ]      ^n^^ry  Jurisdiction  of  the  Court  is  ousted 

>  said  this  was  one  sniong  many  ^  ^^^^  ^^^,  ^j  Parliament.— Whether 
melancholy  proof  of  the  danger  of ,      ,^  y^      ^^^  ^^^^  ^  ^^  ^j,  ^^  p 

n  commerce  cnlenng  into  joint-  ,      ^^^^  ^^,,  ^,,  ^  ^^  ^  ^^  appropriated 

companies.     1  hey  were  hkely  to       to  the  Poor. 
un  for  the  debts  of  the  company, 

Scates  endangered  thereby  in  the  Libel  for  perturbation  of  church  seat  by  the 
'uptcy.  The  ancient  kw  of  the  Rev.  John  Hume  Spry^  D.  D.,  Rector  of  St. 
irotcction,  but  it  had  been  broken  |  Marylcbone^  against  Mr.  Christopher  Floods 
rrent  of  unforeseen  evils  let  in.  the  Vestry- clerh  of  that  parish,  which  pleaded 
le  case  before  the  Court,  it  lef^  that  the  minister  incumbent  of  every  parish  is 
iht.  He  (Sir  J.  Cross)  was  of  entitled  to  convenient  sittings  in  his  parish  church, 
nt-stock  banking  companies  had  |  for  the  use  of  his  familv,  of  common  right ;  that 
be  6*2 nd  section  of  the  act,  sueing  ,  such  right  is  onginally  in  the  minister  incumbent, 
LT  affecting  the  whole  company,  land,  unless  specially  divested,  he  ought  to  be 
mpanies  under  the  statute  holding  !  protected  in  its  enjoyment ;  that  the  parish  church 

with  ordinary  firms.  The  re-  jof  St.  Marylebone  was  built  in  1817,  by  virtue 
only  an  oltimate  interest  in  the  .of  an  act,  61  Geo.  III.  c.  151,  which  authorized 
event  of  a  surplus;  but  had  an  |the  vestry  to  let  the  pews  to  the  inhabitants,  and 
1  under  the  6'2nd  section  to  come  jthat  previous  to  their  doing  so,  they  set  apart,  or 
e  of  assignees  and  question  of  cer-  purposed  to  set  apart,  two  pews  to  the  use  of  the 
s  contended  that  the  operation  of  minister  and  his  family;  that  Dr.  Luke  Heslop, 
plied  only  to  subsisting  partner- /the  incumbent,  (then  perpetual  curate,  but  after- 
t  the  authority  of  the  Vice-Chan-   wards  rector,  on  the  parish  being  made  a  rectory 

>  in  Morris  v.  Desormaux,  Mont,   by  1  &  2  Geo.  i\\  c.  2 1 .)  accepted  (so  far  as  he 
to  the  respondent's  case.     But   could  l^ind  his  successors)  and  took  possession 

nnpanywas  a  subsisting  partner- .of  the  two  pews;  that  the  present  incumbent, 
purposes  of  this  creditor,  the  act  who  was  instituted  and  inducted  to  the  rectory  in 
d  for  perpetuity,  notwithstanding  1825,  also  took  possession  of  the  two  pews,  and 
H'rs.  Death,  bankruptcy,  or  sale  1  occupied  the  same  by  himself  and  family  till  the 
'A  affect  the  identity  of  the  part-  1  I5ih  June  last,  when  the  vestry-derk,  notwlth- 
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sunding  the  protest  of  Dr.  Spry,  took  forcible  of  curates,  but  these  were  not  common  law  rightj 
possession  of  one  of  the  pews,  by  locking  it  up  so  that  if  it  be  meant  to  say  that  a  curate  is  i 
with  a  padlock.  be  protected  in  his  title  to  sittings  for  his  fami 

Dr.  LusHiNOToN. — The  sole  question  for  the   by  common  law  rights,  as  existing  from  the  titi 
Court  to  decide  is  whether  the  libel,  taking  the  of  Richard  11.,  1  should  have  great  difficulty 
£ftcts  stated  therein  to  be  true,  is  or  is  not  an   assenting  to  such  doctrine, 
admissible  plea.     Before  I  speak  more  particu-        AddamSy  D. — ^The  common  law  of  the  chun 
larly  of  the  contents  of  the  first  article  (pleading   — not  from  time  immemorial — the  right  to  pci 
the  ric^ht  of  the  incumbent  bv  the  common  law),   did  not  commence  till  the  reformation. 
1  will  state  mv  notions  of  the  rights  of  a  rector  !     The  Court. — If  it  be  the  common  law  of  tl 
or  Ticar  in  an  ancient  parish  church,  this  bein«^   church,  I  hare  another  view  of  the  case.     So{ 
a  new  church  built  by  Act  of  Parliament,  and   posing  he  had  such    ri^ht,  how  would  it  be  « 
suhstitued  in  lieu  of  the  ancient  parish  church,    forced  ?     By  the  medium   of  the  ordinary,  nl 
I  afiprehend  the  rector  would  be  entitled,  accord-   would  allot  a  sitting.     Suppose  a  case  of  tl 
ing  to  the  common  law  of  the  land,  to  the  chief  alteration    of  a  church,  where  the  pew  of  tl 
seat  in  the  chancel,  whether  he  be  endowed  rector  rector  is  taken   down,   he  would  appeal  to  tl 
or  spiritual  rector  only,  unless  some  other  person   ordinary,  who  would  allot  a  pew.     But  I  cann 
be  in  a  condition  to  prescribe  for  it  for  himself  say  he  has  a  oommon   law  riglit  to  any  pev 
from  dme  immemonal ;  and  that  the  Ecclesias-  all.     I  think,  therefore,  that  the  first  article  h| 
tical  Court,  in  the  exercise  of  its  ordinary  autho-  better  be  omitted.     Looktng  to  the  facts  as  tl 
rity,  would  alloc  to  him  such  right,  and  protect  stand  in  the  libel,  I  have  no  doubt  whatever  t 
him   against   the  disturbance  of  it.     Whether,  if  this  was  a  case  of  possession  in  an  anci 
under  any  arcumstances.  the  rector  or  any  one  parish  church.  Dr.  Spry  would  have  such  a 
else  can  properly  be  displaced  from  a  pew,  except  sessory  right  as  it  would  not  be  competent 
by  the  churchwardens,  and  how  far  chintrhwar-    vestry  derk,  or  any  individual  to  molest  or 
dens  could  interfere,  of  their  own  authority,  with   turb.     The  question,  therefore,  is  whether 
a  possessory  right,  are  questions   upon  which   the  peculiar  arcumstances  of  the  parish,  the 
1  do  not  mean  to  enter.     It  was  the  opinion  of  cient  law  is  altered,  and  the  vestry  clerk  is 
Lord  Stowell  that  they  could  not  do  so,  without  vested  with  competent  authority  so   to  xnterfi 
reference  to  the  ordinair ;  perhaps  later  cases,   with  the  possessory  right  ?     Now  to  be  sore 
and  the  ucccssitTof  the  times,  may  have  extended  a  vestry  d^  akme  should  have  such  authoi 
tihat  power,  and  it  may  be  competent  for  them  to  would  be  an  extraordinary  anomaly.     It  is 
act  withool  any  authority  of  the  ordinary  pre-  indeed  contended  that  a  vestry  derk  hms  any 
vioosiy  coafecred.  right,  but  it  does  not  appear  that  he  acted  on 

Now,  it  b  cmtnided  on  behalf  of  Dr.  Spry,  the   orders  of  the  vestry,  and  it  vrill  be 
that,  froa  the  &cts  stated  io  the  libd,  he  has  a  enough  to  give  my  opinioii  whether  the  v 
rr  title;  andleeftainlyam  of  that  opinion,   have  such  power  or  not  when  1  am  called 
the  right  is  pleaded  in  an  inconvenient  man-   to  decide  the  questkn.     It  is  alleged  in  the 

;  and  I  am  not  prepared  to  assent  to  the  that  Dr.  Spry  was  dispossessed  by  the 
statement  of  the  law,  as  kid  down  in  the  first  derk,  and  nothing  spears  in  the  libel  to  ind 
arlide,  vrithoot  some  qoalitication.  The  decisioo  me  to  bdieve  that  the  legislature  invested  h 
of  this  point  may  not  be  of  any  great  importance  with  authority  to  dBstnrb  possessory  rights  in  t 
with  re^iaid  to  the  present  case,  but  it  is  of  im-  church.  But  it  is  evident  that  1  shall  hare 
portance  that  the  Court  should  not  admit  this  as  dedde  very  different  questions,  and  it  msj 
an  a^vment  of  law  capable  of  being  substantiated.  expe£ent  that  I  state  my  view  of  what  tfac 
The  term  **  Mi:.is:er  incumbent**  may  be  of  questions  are.  First,  to  vrhat  extent  the  or 
dc^xibcfol  icterpreraticn  ;  bat,  if  it  be  intended  to  nur  jurisdiction  of  this  oourt  is  ousted  by 
irv-^.-jiie  perpenuJ  curates,  I  should  have  great  Acts  of  Parliament.  Secondly,  whether 
di&ohy  in  assenting  to  the  piopositioo  that  the  vestry  have  a  right  to  let  all  die  pews  ex< 
&a  It  of  a  pnpetoal  curate  has  a  coounon  law  such  scats  as  are  to  be  appropriated  to  the 
ri:''^:  to  sinircs  in  the  chorch.  A  perpetual  Thirdly,  if  they  have  snch  right,  whether 
cnrate.  as  in  the  cnse  of  The  Duke  of  PoctLind  can  displace  with  or  vritboat  cause,  and  whetl 
r.  Bc&gham  ^1  Hin.  loT.>  may  be  a  mere  sti>  I  have  or  have  not,  as  the  Act  stands,  to  judge 
pen&rr  curate,  the  impropfution  being  ia  «/r»-  thor  conduct  and  detcnmnation.  Lastly,  as  I 
fmejurti  far  Uk  m>jnasterses  had  cure  of  souk,  AddaoB  has  argued  that  Dr.  Healop  was  in  p 
and  nevfcrmcd  the  dncies  of  the  church  bv  lii-  sessaon  of  the  pews,  bv  vrhaft  he  denoainates  t 
|iLmTiiij  c«raies,  and.  sBce  the  supprccsiQn  of  comBoa  or  unCnM}  t^t,  vriietber  in  point 
iKe  ^isnrnfT.  tW  niiBupnatar  mmt  have  the  fact  sach  a  t^ht  existe  or  not.  As  the  n 
coMkae  iiii^liinij.  It wns  not  tffl  1756  that  stands,  1  have  no  dortt  of  the  adodsstbilitv 
Lsii  Hai^nvk  inhiifcud  tu  protect  the  rights  the  Ehd  cxdndii^  the  first  vtide,  and  I  shj 
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t  it  m\h  a  further  slight  alteration 
r  **  were  orwere  purported  to  bif, 
ir  as  they  had  autnority  to  do  so** 
icing  to  save  the  rights  of  the  in- 
the  former  exprebsion  not  being 
to  it     1  wish  to  be  distinctly  un- 
the  observations  as  to  the  tights  of 
tes  are  made  only  ex  majore  cati- 
>t  mean  to  give  any  opinion  as  to 
Its  may  be  if  the  question  arose.(a) 


niE  SHERIFF  OF  MIDDLESEX. 


K  KDALx  V.  Hansard. 
LiheL 

'^ntioned  Atim  page  fiO.) 

/  of  Parliamentary  privilege  to  over- 
rid  erect  a  tyranny  on  its  ruins,  seems 
story  to  have  become  so  apparent, 
was  soon  provided  to  impede  its 
^s  ;  and  we  accordingly  nnd  that 
s  pretensions  were  aovanced,  and 
cJ,  on  the  part  of  the  two  Houses, 
re  afterwards  obliged  to  abandon, 
with  the  power  of  issuing  what 
eased,  aim  taking  whatever  steps 
I  their  collective  capacity ,  tne 
>ne  period  held,  and  were  suffered 
to  holdy  that  their  members  were 
xtraordinary  immunities  as  private 
hey  were  not  only  free  from  all 
bts,    but  their  servants  were  set 

the  law,  and  every  Member's 
the  privilege  of  sanctuary,  which 
L'd  to  royal  palaces.  So  there  are 
inces  />t  the  Commons  deciding 
roperty  between  their  members  and 
punishing  the  latter,  without  any 
i'^puting  the  title  of  Members;  a 

despotic,  absurd,  and  barbarous, 
)ably  be  matched  in  the  history  of 
nibly  in  the  civilized  world.  But 
ncr  extravagant  claims,  although 
vithin  the  last  seventy  or  eighty 
ince  been  silently  abandoned,  and, 
*  freedom  from  arrest  for  debt, 
dividual  members,  no  privilege  is 
id  the  walls  of  Parliament,  except 
of  the  two  H oases  themselves  in 
?  capacity.  Even  the  extravagant 
Houses  have  begun  to  be  restrained 
er  bounds  than  they  acknowledged 
cnt  times ;  but  of  late  years,  espe* 
he  controversy  arising  out  of  Sir 
ktt*s  publication  in  1 8 10,  a  dis- 
<^cemea  to  be  once  more  spreading 
iiigh-pnvil^e  doctrines  ;  and  some 
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men  have  professed  themselves  their  champions^ 
as  if  they  thus  furthered  the  cause  of  popula 
rights*     The  accession  of  power  gained  by  the 
democratic  part  of  the  constitution  by  the  late 
Reform,  has  increased  this  inclination  to  stickle 
for  extreme  rights,  and  in  IK31,  a  new  and  un- 
heard of  claim  was  asserted  by  some  Membera  of 
the  Lower  House  to  be  free  mm  the  jurisdiction 
of  courts  of  justice  in   offences  of  a  very  grave 
nature,  namely,  those  contempts  which  obstruct 
the  whole  course  of  justice.    Mr.  Long  Weilesley, 
in  1831,  raised   a  privilege  question   with  the 
Court  of  Chancery :  he  had  oeen  ordered  by  a 
decree  of   that  Court,    affirmed  afterwards   on 
appeal  in  the  House  of  Lords,  to  give  up  the 
custody  of  hit  infant  children,   wards  of    the 
Court;   he  violated   the  order,  took  awoy  the 
infants  from  those  appointed  to  take  charge  of 
them,  and  removed  them  beyond  the  jurisdiction 
of  the  Court,  to  France.     He  came  into  court 
when  asked  to  attend,  and  declared  that  he  re- 
fused to  bring  them  back,  or  give  them  op.  The 
Lord  Chancellor  immediately  committed  him  for 
contempt   to  the  custody   of  the  Sergeant-at- 
Arms.     Mr.  Long  Wellcsley  moved  for  his  dis- 
charge :  the  question  was  refted  upon  his  privi- 
lege as  a  Member  of  Parliament ;  some  members 
of  the  House  took  it  up,  a  committee  was  ap- 
pointed, precedents  were  searched  for,  and  a  re* 
port  was  made  that  there  was  no  such  privilege. 
This  attempt  of  Mr.  Wellesley,  and  of  thoee 
who  supported  him  in  the  House  of  Commons, 
thus  signally  failed.     But  the  circumstances  of 
its  meeting  with  any  support  waa  sufficiently 
striking,  and  seemed  to  show  that  there  existed 
a  disposition  to    revive  antiquated  claims    of 
privilege,  and  even  to  carry  the  pretensions  of 
of  immunity  from  the  laws  of  the  country,  on 
the  part  of  the  Membera  of  Parliament,  farther 
than  they  had  ever,  in  the  woret  times,  been 
pushed.     Accordingly,  the  defeat  of  1831  did 
not  prevent  a  renewal  of  the  conflict;  for,  in 
1836,  Mr.   Lechroere  Charlton,  being  a  suitor 
in  the  Court  of  Chancery  as  well  as  a  Member 
of  the  House  of    Commons,  grossly  insulted, 
6ret  a  Master  in  Chancery,  and  then  the  Lord 
Chancellor,  both  acting  in  their  judicial  capacity, 
and  when  committed  to  the  Fleet  for  his  offence; 
as  a  matter  of  course  threw  himself  upon  the 
protection  of   the   House,  whose  privileges  he 
counted  to  be  violated  in  his  person.     The  usual 
notification  of  his  imprisonment  had  been  made 
to  the  Speaker  ;  a  form  always  observed  by  way 
of  testifying    respect  for  the    House,  and  ac- 
counting for  the  imprisoned  Member's  absence. 
It  is,  indeed,  a  form  which  would  be  observed 
were  a  Member  committed  by  a  magistrate  for 
robbery:   nor,  it  may  be  observed,  is  there  a 
single  argument  ever  urged  in  favour  of  privi- 
lege which  would  not  serve  as  a  pretence  fcr 
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allowing  all  the  Members  of  both  Houses  to  rob 
and  murder  with  impunity  on  the  highway." 
In  another  part  his  lordship  says,  *'  A  resolution 
having  been  taken  in  1836  to  publish  for  sale 
the  papers  of  the  Commons,  and  in  the  genuine 
spirit  of  retail  dealing  to  give  *  the  trade,'  as  it 
was  with  technical  felicity  of  phrase  termed,  the 
benefit  of  a  discount,  the  parliamentary  shop- 
keeper was  found  selling  libels  against  the 
character  of  individuals.  An  action  was  brought 
for  published  slander,  and  the  defendant  set  up 
the  authority  of  the  House  as  his  protection 
naainst  answerm^  tor  the  wrou^:  committed. 
The  eminent  judge  before  whom  the  question 
was  raised  performed  his  duty  as  faithfully  and  as 
firmly  as  might  have  been  expected  from  him 
who  had  at  the  bar  and  in  the  senate  made  the 
namfe  of  Denman  illustrious  for  uncompromising 
integrity  and  unflinching  defiance  to  the  favours 
of  power.  He  who  had  so  often  scorned  the 
assaults  of  authority,  which  was  lawful  in  its 
constitution,  although  perverted  to  purposes  of 
oppression,  might  well  be  supposed  incapable  of 
abating  one  jot  of  his  resistance,  when  the  threats 
proceeded  from  the  perpetrators  of  a  lawless 
usurpation.  He  bravely  tuld  the  Commons  that 
the  law  he  was  sworn  to  administer  knew  of 
no  privilege  to  commit  crimes,  and  he  drove  the 
party  to  another  defence.  On  that  defence  he 
prevailed ;  but  new  actions  being  brought,  the 
House  of  Commons  again  appointed  a  committee 
to  inquire,  and  an  elaborate  report  was  produced 
and  adopted  by  the  House,  a  report  which  has 
ever  since  been  the  laughing-stock  of  all  rational 
men  for  the  absurdity  of  its  conclusions,  the 
illogical  texture  of  its  reasonings,  the  self-de- 
structive inconsistency  of  its  Successive  positions, 
and  even  the  gross  inconsistencies  of  its  singularly 
unhappy  and  scarcely  grammatical  diction.  I^ 
however,  asserted  plainly  enough  one  pretension, 
and  that  was  the  right  of  the  House  to  make 
whatever  law  it  chobc  for  itself  upon  all  subjects, 
and  to  assume,  by  a  simple  vote  of  its  own,  any 
right  whatever.  It  further  declared  all  who 
disputed  its  resolutions,  or  acted,  judicially  or, 
otherwise,  in  opposition  to  its  claims,  to  be  guilty 
of  breach  of  privilege.  Nothing,  certainly, 
could  be  more  high,  or  more  mighty,  or  more 
uncompromising  than  the  tone  of  these  resolu- 
tions. But  it  was  soon  found  to  be  a  tone  of 
6o  loud  a  pitch,  that  it  could  not  be  su&tained 
above  eight-and-forty  hours ;  for  after  that  short 
interval  of  triumph  of  bluster  and  of  brag  had 
elapsed,  the  gentle  and  more  easily  maintained 
note  of  submission  was  sounded.  The  Lord 
Chief  Justice  had  in  the  meanwhile  declared  in 
the  House  of  Lords,  that  he  should  utterly  dis- 
regard the  monstrous  pretensions  set  forth  in  the 
resolution,  and  when  the  question  arose  in  the 
Commons  next  day,  what  course  should  be  taken 


with  the  actions  broucrht  acrainst  their  libel-selLr 
it  was  deemed  expedient  to  forget,  suddeuly  and 
entirely,  the  famous  resolutions  of  the  day  before 
yesterday,  and  to  direct  that  the  Attoruey-Gene< 
ral  should  appear  and  defend  the  actions  b  th« 
Court  of  Queen^s  Bench  ;  thus  submitting  thfl 
question  of  their  privileges  to  the  decision  o| 
that  Court  with  which  they  were  in  open  conilic:| 
and  which  but  two  days  before  they  had  pri)^ 
nounced  *' guilty  of  a  contempt  if  it  dared  u 
entertain  the  question."  It  was  all  very  well  t(] 
say  that  the  defendants  were  not  responsible  foj 
the  acts  of  the  House ;  but  suppose  they  shoulj 
lend  themselves  to  the  act  of  a  housebreaker,  i 
would  be  no  answer  to  say,  '•  We  are  not  re 
sponsible,  you  must  look  to  Mr.  So-and-w. 
An  officer  might  order  his  inferior  officer,  and  ir 
times  of  difficulty  the  inferior  officer  would  In 
liable  to  be  shot  if  he  did  not  obey  his  superior 
but  even  the  private  in  a  regiment  could  not » 
authorised  to  commit  a  murder  or  robbery,  tm 
if  his  superior  officer  told  him  to  do  it.  And  i 
would  be  for  the  jury  to  say  that  the  prcser. 
defendants  were  not  to  be  justified  in  an  illtrd 
act,  however  high  might  be  the  power  by  wtu! 
they  were  ordered.  All  orders,  being  legal,  m'li 
be  executed ;  but  if  the  orders  were  illegal,  tin 
defendants  became  nominally  responsible,  altbou^l 
in  fact  those  who  gave  the  orders  should  be  liabl 
for  them.  The  defendants  w^ould  not  do  ii 
unless  they  were  indemnified ;  and  the  movt 
that  should  pass  to-morrow  would  be  probably  pc 
into  their  hands  before  they  paid  it,  or  at  >n 
rate  as  soon  as  they  produced  the  receipt.  TK 
fact  was,  that  he  was  contending  against  tK 
Treasury  purse  and  the  Commons'  representatnc 
of  the  Unitecf  Kingdom.  He  had  a  right  b 
expect  from  the  jury,  in  the  words  of  a  grct 
statesman,  *'  indemnity  for  the  past  and  sccua*] 
for  the  future ;"  then,  and  then  only,  woold  U 
be  able  to  remain  in  the  service  of  those  wlnw 
services  he  had  well  and  faithfully  performed 
(To  be  continued.) 

ARTICLED  CLERKS'  EXAMINATION. 


Serjeants'  Inn  Hall,  before  Littledalk,  •■ 
Patteson,  J.  CoLBaiDOE,  J.  and  M^ 
Baron  Alderson. 

Dec.  17. 

In  tlie  matter  of  tlie  Petition  of  an  l* 
SUCCESSFUL  Candidate  ai  the  lastEji 
mination. 

Rule  H.  6  W.  4.  In  case  any  per^J 
shall  be  dissatisfied  with  the  refai»al  of  tht 
examiners  to  grant  a  certificate  to  a  cstadi 
date,  testifying  his  fitness  and  capacity  h 
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come  to  a  correct  roncladion;  bnt,  t)mt  a:; 
the  party  had  been  unwell  at  tlie  time  of  the 
examination,  if  the  examinera  froro  kindness 
to  him,  thought  proper  to  examine  him  next 
term,  they  would  recommend  the  Court  to 
dispense  with  the  term*;)  notice.  But  it 
must  be  underi^tood  tliat  this  was  merelv 
froni  a  consideration  of  the  peculiar  circum- 
stances of  the  case,  and  should  uol  be  drawn 
into  a  precedent  in  favour  of  persons  who 
did  not  safficiently  prepare  themselves  for 
the  examination.  The  Judges  wished  it  to 
be  known  also  that  they  cons»idered  this  ap- 
plication as  an  appeal  upon  the  cxamlnotion 
which  had  taken  place,  and  that  they  would 
not  examine  the  party  themselves. 

The  applicant  entreated  the  Judges  to  al- 
low him  to  be  examined  before  next  term,  on 
account  of  the  loss  he  would  sustain  by  the 
delay,  and  the  injary  to  his  health ;  stating 
that  his  object  was  not  so  much  to  get  ad- 
mitted next  term,  as  to  pass  his  examination. 

The  Judges  said  if  the  examiners  would 
is  given  by  the  provisions  of  the '<  out  of  kindness  take  another  examination  of 

the  petitioner  would  be  fully   ^^^^^  any  time  convenient  to  them  during 
ftent,  by  his  answering,  to  prove '  "^  ^ 

'  ihe  vacation,  the  party  might  be  admitted  the 

first  day  of  term. 

The  secretary  of  the  examiners  suggested 


)mev,  he  shall  be  at  liberty  to 
7H<$ion  by  petition  in  writing  to 
to  be  delivered  to  the  clerk  of 
iiii'f  Justice  of  the  Court  of 
h,  upon  which  no  fee  or  gra- 
te received,  which  application 
r{[  in  Serjeant's  Inn  Hall,  by 
three  of  the  Judges  (a). 
;  the  petition  stated — 

tltioner,  having  complied  with  the 

the  government  and  direction  of 

seeking  admission  to  practise  as 

w,  on  or  about  the  1 9th   ri8th] 

ber,  instant,  offered  himself  for  ex- 

[lereupon,  he  was  examined  by  the 

as  to  his  proficiency  in  the  several 

V  and  equity : 

tltioner,  sttbsequenUv  to  hli  siud 
^'ceiveda  letter  from  Mr.  Maugham, 
0  the  Incorporated  Law  Society, 
petitioner  that  he  had  been  re- 
laminers,  [or  rather  the  examiners, 
iswers  insufficient,  could  not  sign 
sf  fitness  to  be  admitted :] 
titioner  was  ignorant  of  the  grounds 
on,  and  felt  assured,  that  if  their 
d  confer  upon  him  the  benefit  of 


n  to  practise  as  an  attorney  : 

L'titioner,  from  the  effects  of  severe 

reat   nervous  timidity  during  the 

imination,  underwent  such  examin-  i    .    v      i  i  •  .  i  i     i        t. 

ryunfavouiable circumstances;  but. I '<>  ^^^^^  Lordships  to  consider  whether  tba 

ly  and  anxious  to  submit  himself, 
nation  as  to  their  lordships  should 


.'titloner*s  diligence  and  good  con- 
appreciated  by  his  late  master,  as 
n  to  procure  for  the  petitioner  a 
^sional  employment  upon  the  pe- 
lining  his  certificate  trom  the  ex- 
;h  appointment  he  will  be  deprived 
nt  of  his  certificate  being  withheld 
ster  Term : 

etitioner,  entertaining  the  greatest 
he  Examiners,  nevertheless  craved 
himself  of  his  privilege  of  appeal 
ships  against  the  decision  oi  the 
ininers. 

ee  LiTTLBD4LB  said,  the  Judges 

opinion  that  the  examiners  had 


ing.  N.  B.  813. ;  1  Mas.  Welst  3.4. ; 
o,  \  4  DowL  Bep.  653. 


examiners  had  any  power  to  proceed  on  the 
examination  except  during  the  last  ten  days 
of  tarm  according  to  the  Rule  of  Court. 

Mr.  Justice  Pattbson  and  Mr.  Baron 
Addbrsoit  were  understood  to  say,  that  the 
examiners  might  proceed  during  the  vaca- 
tion, and  certify  their  opinion  to  the  Court ; 
the  Judges,  however,  would  not  press  the 
further  examination  upon  them,  but  leave  it 
entirely  to  their  discretion 

We  understand  that  the  Examiners   will 
hold  an  early  meeting  on  the  subject 

NEW  POSTAGE  ACT. 

A  TBBAflURY  MINUTE,  DEC.  26,  1839. 

My  Lords   read   the   minuta  °J^^^_^^    oi 
Augist,  proposing    to  receive   communications 
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from  the  public  with  reference  to  the  letter 
stamps  named  in  the  Act  2  and  3  Victoria,  cap. 
52,  and  offering  certain  rewards  for  the  same. 

The  communications  (more  than  2,600  in 
number)  received  in  consequence  of  this  minute 
have  for  a  long  time  occupied  the  attention  of 
their  Lordships.  Many  of  them  display  much  \ 
ingenuity.  They  are  highly  satisfactory,  as 
evincing  the  interest  taken  by  men  of  science 
and  by  the  public  in  general  in  the  measures  now 
in  progress  for  the  reduction  of  postage,  and 
they  have  aff^orded  much  useful  information  with 
reference  to  the  details  of  the  new  arrangements. ' 
Upon  full  deliberation,  however,  their  Lordships 
do  not  think  it  will  be  advisable  to  adopt  any 
one  of  the  specific  plans  proposed,  without  mo- 
dification and  combination  with  other  arrange- 
ments. 

After  the  best  consideration  my  Lords  can 
give  the  subject,  and  with  the  view  of  awarding 
most  fairly  between  the  parties,  my  Lords  have 
decided  not  to  gwe  the  specific  sums  mentioned 
in  their  minute  of  23d  August,  but  have  selected 
four  communications  which  are  the  most  distin- 
guished either  for  originality  or  for  completeness, 
and  from  which  my  Lords  have  derived  the 
greatest  service,  and  decided  to  award  the  sum 
of  £100.  to  each.  The  authors  of  these  four 
communications  are  as  follows,  the  names  being 
arranged  alphabetically,  viz. : — Messrs.  Bogardus 
and  Coffin  (who  have  acted  together),  Mr. 
Benjamin  Cheverton,  Mr.  Henry  Cole,  and  Mr. 
Charles  Whiting. 

My  Lords  next  proceed  to  take  into  consi- 
deration the  seTeral  points  enumerated  in  the 
Minute  of  the  23d  of  August,  and  the  sugges- 
tions connected  therewith  which  occur  in  the 
communications  already  referred  to. 

Their  Lordships,  upon  fiiU  consideration,  have 
decided  to  require  that,  as  far  as  practicable,  the 
postage  of  letters  shall  be  prepaid,  and  to  effect 
such  prepayment  by  means  of  stamps.  Their 
Lordships  are  of  opinion  that  the  convenience  of 
the  public  will  be  consulted,  more  especially  at 
first,  by  issuing  stamps  of  various  kinds,  in  order 
that  every  one  may  select  that  description  of 
stamp  which  is  most  suitable  to  his  own  peculiar 
circumstances ;  and  with  a  view  of  affording  an 
ample  choice,  their  Lordships  are  pleased  to 
direct  that  the  following  stamps  be  prepared : — 

First.  Stamped  Covers. — ^The  stamp  being 
struck  on  pieces  of  paper  of  the  size  of  half  a 
sheet  of  4to.  letter  paper. 

Second.  Stamped  Envelopes.^-The  stamp 
being  struck  on  pieces  of  paper  of  a  lozenge 
form,  of  which  the  stationers  and  others  may 
manu&cture  envelopes. 

Third.  Adhesive  stamps,  or  stamps  on  small 
pieces  of  psper  with  a  glutinous  wash  at  the 


back,  which  may  be  attached  to   letters  e  ill  it 
before  or  after  they  are  written ;  and 

Fourth.  Stamps  to  be  struck  on  paper  of  an 
description  which  the  public  may  send  to  th 
Stamp  Office  for  that  purpose. 

The  paper  for  the  first,  second,  and  thir 
kinds  of  stamps  to  be  peculiar  in  its  water-marl 
or  some  other  feature,  but  to  be  supplied  to  gc 
vemment  by  competition. 

My  Lords  direct  that  the  Commissioners  c 
Stamps  and  Taxes,  and  the  Commissioners  c 
Excise,  should  receive  the  official  directions  ti 
take  the  necessary  steps  in  conjunction  with  thi 
Board,  and  with  the  Postmaster- General,  for  ih 
preparation  of  the  stamps  herein  enumerated. 

Although  the  necessary  experiments  and  i:i 
vestigations  which  have  been  conducted  undt 
the  direction  of  this  Board  are  already  far  ad 
vanced,  my  Lords  fear  that  a  considerable  tim 
will  be  required  for  completing  the  preparation  c 
the  dies,  plates,  and  machinery  (much  of  whici 
is  unavoidably  of  a  novel  construction),  necessar 
for  the  manufacture  of  the  stamps ;  and  bcinj 
desirous  of  affording  to  the  public  with  the  leas 
possible  delay  the  fml  advantage  of  the  intende 
reduction  in  postage,  their  Lordships  propose  i 
once  to  effect  such  reduction.  i 

On  the  use  of  Stamps,  however,  my  Lord 
have  fully  decided ;  they  will  be  prepared  wit) 
the  least  possible  delay,  and  when  ready  do 
notice  will  be  given  of  their  introduction. 

Having,  therefore,  communicated  with  ih 
authorities  of  the  Post  Office,  my  Lords  v 
pleased  to  direct  that  on  the  1 0th  day  of  Januar 
next  ^he  following  arrangements  shall  come  int< 
operation : — 

The  scale  of  weight  already  established  f( 
General  Post  letters  to  be  extended  to  the  Lo 
don  district  and  other  local  post  letters. 

The  charge  on  all  letters  passing  between  ont 
part  of  the  United  Kingdom  and  another,  whe 
ther  by  the  General  Post  or  the  London  distric 
or  other  local  post,  to  be  one  penny  per  siiigl 
rate. 

Such  postage  to  be  prepaid — if  not  prepaid,  U 
be  charged  double  on  delivery.  i 

Letters  between  the  United  Kingdom  and  th 
Colonies  to  be  charged,  if  conveyed  by  pcket 
and  not  passing  through  France,  at  the  rate  q 
one  shilling  per  single  rate ;  and  if  conveyed  b] 
private  ship,  at  the  rate  of  8^.  per  single  rate,  ij 
whatever  part  of  the  United  Kmgdom  they  ma] 
be  posted  or  delivered. 

Letters  between  the  United  Kingdom  and  fc 
reign  countries  (those  passing  to  or  froto  c| 
through  France  excepted)  to  be  charged  as  f ' 
lows  :— 

If  conveyed  by  packet,  and  posted  at  the  p- 
of  departure,  or  delivered  at  the  port  of  arrivt{ 
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r.ited  Kingdom,  the  present  packet. 
tai  or  delivered  in  any  other  part 
!  Kingdom,  ^d,  per  single  rate,  in , 
:  present  packet  rates,  unless  where  • 
L*  shall  now  exist,  in  which  case . 
."t-c  to  continue. 

I  by  private  ship,  Bd,  per  single 
er  pan  of  the  United  Kingdom 
u^ted  or  delivered. 
i  to  Foreign  Letters  to  and  from 
losing  through  France,  my  Lords 
M  v.d'nig  such  modifications  as  may 
into  the  treaty  with  that  country, 
>f  the  chaige  for  packet  and  inland 
I  not  exceed  that  rate  which  is  now ' 
a  letter  to  and  from  London ;  no 
y  made  in  cases  where  the  charge 
tnt  treaty  shall  be  less  than  such 
eil  rate. 

n^  redactions  do  not  apply  to  let- 
t  France  between  the  UnitM  King- 
lediterranean,  Egypt,  and  the  East 
viil  continue  to  be  charged  as  at 

een  the  United  Kingdom  and  fo- 

will  continue  to  be  subject  to  the 

IS  with  regard  to  prepayment  as  at 

ume  states  to  the  Board  her  Ma- 
hat  such  measures  may  be  taken 
to  her  Majesty*s  privilege  of  frank- 
rds  may  consider  advisable  for  the 
and  in  conformity  with  the  other 
ch  they  may  lay  down  with  regard 

ire  pleased  to  direct,  that  from  and 
of  January  next,  the  privilege  of 
parliamentary  and  ofncial,  shall 

votes  and  proceedings  of  the  Im- 

iit.  or  of  the  Colonial  Legislatures 

■  Majesty's  colonies,  if  sent  in  the 

cqoired  by  law,  to  be  charged  as 

er  passing  from  one  part  of  the 

om  to  another,  or   between  the 

)Tn  and  the  colonies,  provided  they 

rough  France,  or  to  the  East  In- 

juth,^ 

?ding  2  oz.  in  weight,  1  penny. 

iT  2  oz^  and  not  exceeding  4  oz., 

e. 

n  additional  penny  for  every  addi- 

es,  without  limitation  as  to  weight ; 

)  be  the  same  whether  prepaid  or 

thips,  however,  consider  it  will  be 
\e  Postmaster-General  should  be 
rases  where  it  may  appear  neces- 
,  to  postpone  the  despatch  of  par- 


liamentary proceedings  for  twenty  four  houi 
their  Lordships  being  aware  that  the  greatest  in- 
convenience frequently  has  arisen  from  the  very 
large  influx  of  heavy  parliamentary  papers.  And 
their  Lordships  are  therefore  pleasea  to  call  the 
Po&tmaster  General's  attention  to  this  point  with 
a  view  of  his  making  such  regulations  as  may  be 
required. 

l*he  privileges  now  attached  to  addresses  to 
her  Majesty — to  parliamentary  petitions—  to  news- 
papers, and  to  the  letters  of  soldiers  and  sailors 
engaged  in  service  abroad,  to  remain  unaltered, 
except  that  a  soldier's  or  sailor's  single  letter 
will  be  interpreted  to  mean  a  letter  not  exceeding 
half  an  ounce  in  weight. 

If  any  privileged  letter  or  other  article  become 
liable  to  the  full  letter  rates  of  postage,  such  rates 
to  be  charged  according  to  the  scale  of  rates 
herein  established  for  letters.  The  treble  duty 
to  which  newspapers  in  certain  cases  become 
liable  to  be  calculated  according  to  the  same 
scale. 

All  privileges  except  those  already  enumerated 
to  cease. 

The  following  are  exceptions  to  the  repilation 
which  restricts  the  amount  of  weight  to  1 6  oz. 

I  •  Parliamentary  proceedings  as  already  named. 

2.  Addressesto  her  Majesty,  and  parliamentary 
petitions. 

3.  Letters  and  packets  received  from  or  ad- 
dressed to  places  beyond  the  limits  of  the  United 
Kingdom. 

4.  Letters  and  packets,  addressed  to  or  des- 
patched by  the  Government  Departments,  or  such 
officer  as  may  now  have  the  privilege  of  franking 
by  virtue  of  his  office.     And 

6.  Deeds,  if  transmitted  under  such  regula- 
tions as  the  Postmaster- General  may   consider 
'necessary  to  prevent  abuse  of  the  privilege. 
I     In  consideration  of  the  reduction  now  made  in 
the  postage  of  ship  letters,  and  the  probable  in- 
crease of  such  letters,  the  master *9  gratuities  will 
,be  reduced  to  2$,  6d.  per  100   for  all  letters, 
newspapers,  and  other  packets  conveyed  between 
one  part  of  the  United  Kingdom  and  another. 
At  the  same  time  gratuities  of  one  penny  per 
letter  or  packet,  and  one  halfpenny  per  newspa- 
per, will  be  given  to  the  masters  of  ships  trading 
to  the  East  Indies,  on  the  same  conditions  as 
those  now  applying  to  other  ship  letters  and  pa- 
pers. 

With  reference  to  the  arrangements  herein 
made,  the  Channel  Islands  and  the  Isle  of  Man 
are  to  be  considered  as  parts  of  the  United  King- 
dom, and  the  Ionian  Isles  and  Honduras  as  Bri- 
tish colonies. 

My  Lords  are  of  opinion  that  the  whole  of 
these  arrangements  should  apply  to  all  letters  and 
packets  posted  within  the  United  Kingdom,  or 
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(if  brought  from  abroad)  first  delivered  up  to  any  ! 
Post  Office  within  the  United  Kingdom  on  or 
after  the  1 0th  of  January  next. 

My  Lords  will  communicate  with  the  public 
departments  with  regard  to  the  mode  of  charging 
the  letters  of  such  departments. 

Transmit  a  copy  of  this  Minute  officially  to  the 
Postmaster- General,  and  desire  his  lordship  will 
give  the  necessary  instructions  to  his  officers  to 
carry  the  directions  of  my  Lords  into  effect. 

Desire  also  that  he  will  direct  the  Solicitor  of 
the  Post-office  to  prepare  a  draft  of  a  warrant  in 
conformity  with  the  provisions  of  the  Postage 
acts,  to  be  signed  by  my  Lords,  and  inserted  in 
the  Gazette,  pursuant  to  the  provisions  of  the 
act  2d  and  3d  Vic,  cap.  52. 

Nfy  Lords,  in  carr)'ing  the  reduced   rates  of' 
postage  into  operation,  feci   it  their  paramount 
duty  to  provide  against  any  disarrangement  which 
a  great  influx  of  letters  posted  at  the  last  moment 
might  occ«ision  in  the  business  of  the  Post-office. 

W^hilst  their  Lordships  are  most  unwilling  that 
there  should  be  any  positive  curtailment  of  the 
time  allowed  to  the  public  in  posting  letters, 
their  Lordships  feel  it  necessary,  in  the  first  in- 
stance at  least,  to  hold  out  an  inducement  to  the 
public  not  to  delay  the  posting  of  letters  to  a  late 
period,  by  restricting  the  benefit  of  the  full  re- 
duction to  those  letters  which  shall  be  posted 
early.  And  their  Lordships  with  this  view  are 
pleased  to  authorise  the  Postmaster-General  to 
close  the  letter  boxes  throughout  London  at  five 
o'clock ;  and  in  the  country  an  hour  or  half  an 
hour  earlier  than  at  prei^cnt,  according  to  the  cir* 
cumstances  of  each  place. 

My  Lords  direct  that  the  fees  for  late  letters 
be  charged  as  follows : — 

From  the  future  hour  of  closing  each  box 
until  the  present  hour,  one  penny  per  letter  or 
packet,  without  regard  to  its  weight ;  and  after 
the  present  hour  of  closing  each  box  twopence 
per  letter  or  packet,  except  where  a  larger  fee  is 
now  established,  in  which  case  the  present  fee 
will  continue. 

instruct  the  Postmaster -General  to  make  ar- 
rangements for  carrying  to  the  general  revenue 
the  fees  for  late  letters,  at  the  same  time  sub- 
mitting for  the  consideration  of  this  Board  any 
cases  tor  compensation  which  he  may  consider 
necessary. 


NOTICE  TO  CORRESPONDENTS, 


TO  COUNTRY  SUBSCRIBERS. 


A  Stamped^Edition  of  this  paper  is  publlOi 
every  Saturday,  which  will  be  forwarded  to  Si 
scribers,  postage  free,  at  any  part  of  the  Uni 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription  j81.  10<.  to  be  p 
in  advance. 

On  Jan,  1, 1840.  tnll  be  published,  price  4#,  to  I 
continued  Monthly,  Vol.  IV.  Part  I. 

PRECEDENTS  IN  CONVEYANCIN 
adapted  to  the  Present  State  of  the  L^ 
Illustrated  with  Notes,  Practical  and  Critical, 
Thomas  George  Western,  Esq.  F.R.A.S. 
the  Middle  Temple ;  Author  of  '*  The  Comnu 
taries  on  the  Constitution  and  Laws  of  Englani 
dedicated  by  command  to  her  Majesty  the  Que< 
&c.  in  continuation  of  the  Precedents 
S.  V ALUS  Bone,  Esq. 

Vol.  III.  was  published  Dec.  1,  in  cloth  b( 
with  Table  of  Contents. 

liODdon :  John  RicuARna  and  Co.,  Law  BookseD^ 

194,  Fleet-street. 

Thii  Work  witl  be  completed  in  Four  Vol*. 


S.  A.  W, — ^Thanks — send  them. 

Au  G.--^.  A«  U*— *R,— J.  M.— all  under 
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In  the  Preu,  Second  Edition^ 

/COMMENTARIES  ON  THE  CONST 
TUTION  and  LAWS  of  England,  mo 
porated  with  the  Political  Text  of  J.  L.  | 
LoLMB,  Advocate.  By  Thomas  George  W| 
TERN,  Esq.  F.  R.  A.  S.,  of  the  Middle  Temp 
This  Edition  will  contain  the  entire  New  LeJ 
and  Political  Constitution  cf  the  Country  at  i 
present  day. 

The  First  Edition  of  this  M'ork  was 
cated    by  Command    to    Hbr   Majesty 
QuEKN,  and  was  honoured  by  the  most  di 
guished  patronage  at  home  and  abroad,     ll 
work  well  adapted  for  Stooemts. 
John  Richards  and  Co.«  194,  Fleet  St: 


Printed  by  Gborob  NoutAir,  at  bis  Printing^ I 
29,  Maiden  Lam,  in  the  Parish  of  &C  Paul, 
Garden,  in  the  Conoty  of  Middlesex  ;  and  Pat>:j 
by  JoHK  Richards,  Law  Bookiener»  194,  ' 
Street,  in  the  Puis^  of  St.  DiuMtan*ui-tbr-^ 
in  the  Gty  of  London.— datanlior,Deeember  2», 


Slir  IrrgAl  Siiiftt^ 


SATURDAY,  JANUARY  4,  1840. 


[No.  10. 


VS  OF  RBAL  PROPERTY. 


EssatII. 


4  Wm.  IV.  cap.  74. 

le  Abolition  of  Fines  and  Reco* 
for  the  Substitution  of  more 
^  of  Assurance. 

'oniinuedjrom  p.  191.) 
CTOR  OF  A  SsTTLBMBHT. 

ECTOR  of  a  Settlbmbnt  18  de- 
he  statute — First f  wbo  shall  be 
;  Secondly^  how  he  ahall  give 

Thirdly,  it  proTidefl  for  the 
rotector  being  under  disability; 
nables  the  settlor  to  appoint  a 
d,  Fijthfy,  the  jurisdiction  of 

Equitj  is  excluded  from  all 
he  acts  of  the  protector  done  in 
this  statute. 

,  30 — quoted  in  our  last — makes 
liat  in  all  entails  created  on  or 
St  De<^mber,  1833,  intended 
rredy  it  should  be  ascertained 
'mTnediate  freehold  of  the  land 
ke  manner  as  was  heretofore 
ascertain  in  whom  the  legal 
^tedy  so  as  to  make  a  good 
precipe  for  suffering  a  common 
inst  whom  the  writ  was  brought 
iant,  as  the  actual  tenant  of  the 
>  that  if  the  tenant  in  tail  had 
the  immediate  freehold,  it  was 
t  he  should  procure  the  concur- 


rence of  the  person  who  had  it^  in  order,  by 
a  recovery,  to  bar  an  entail. 

We  noticed  in  our  last  the  despotic  cha- 
racter wirh  which  the  protector  of  a  settle- 
ment, tenant  for  Ufe^  is  invested ;  and  we 
observe  that  Sir  Edward  Sugden,  in  the  last 
edition  of  his  "  Vendors  and  Purcha8cr8,"(a) 
in  commenting  upon  sec.  90,  says  that  pro- 
vision does  not  extend  to  future  cases : 
therefore,  if  tenant  for  life,  or  for  years 
determinable  on  his  life,  with  remainder  to 
his  sons  in  tail,  with  remainder  or  reversion 
to  himself  in  fee,  were  to  sell  and  convey  the 
life  interest  and  the  remainder  or  reversion, 
he  would  still  be  the  protector,  and  could, 
at  any  time  during  the  continuance  of  the 
life  interest,  consent  to  a  statute-deed  of 
disposition  by  the  tenant  in  tail,  which  would 
bar  the  remainder  or  reveision ;  or,  in  other 
words,  he  might  in  substance  re-sell  the  re- 
mainder or  reversion  to  the  tenant  in  tail, 
for  he  may  make  what  bargain  he  can  with 
the  tenant  in  tail,  and  a  covenant  wiih  the 
purchaser  not  to  exercise  his  power  of  con- 
senting would  be  simply  void.  This  ope- 
ration of  the  statute  should  not  be  lost  sight 

of  in  practice. 

This  protector  may  nevertheless  be  ex- 
cluded by  the  settlor;  as  we  shall  show  as 
we  proceed  with  the  statute.  Where  there 
is  a  plurality  of  owners,  each  owner,  by  tec. 
iS,  is  constituted  sole  protector  in  refjp^ct  of 
his  disposable  share  of  the  estate. 
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Sec.  S2  enacts,  That  it  shall  be  lawful  for 
any  settlor  entailing  lands  to  appoint,  by  the 
settlement  by  which  the  lands  shall  be  en- 
tailedy  any  number  of  persons  in  esscj  not 
exceeding  three  and  not  bein^  aliens,  to  be 
protector  of  the  settlement  in  lieu  of  the 
person  who  would  have  been  the  protector  if 
this  clause  had  not  been  inserted,  and  either 
for  the  whole  or  any  part  of  the  period  for 
which  such  person  flight  have  continued 
protector,  and  by  means  of  a  power  to  be 
inserted  in  such  settlement  to  perpetuate, 
during  the  whole  or  any  part  of  such  period, 
the  protectorship  of  the  settlement  in  any 
one  person  or  number  of  persons  in  esse^  and 
not  being  an  alien  or  aliens,  whom  the  donee 
of  the  power  shall  think  proper  by  deed  to 
appoint  protector  of  the  settlement  in  the 
place  of  any  one  person  or  number  of  persons 
who  shall  die,  or  shall  by  deed  relinquish 
liis  or  their  office  of  protector ;  and  the  person 
or  persons  so  appointed  shall,  in  case  of  there 
being  no  other  person  then  protector  of  the 
settlement,  be  the  protector,  and  shall,  in 
case  of  there  being  any  other  person  then 
protector  of  the  settlement,  be  protector 
jointly  with  such  other  person:  provided 
nevertheless,  that  by  virtue  or  means  of  any 
such  appointment,  the  number  of  the  persons 
to  compose  the  protector  shall  never  exceed 
three:  provided  further  nevertheless,  that 
every  deed  by  which  a  protector  shall  be 
appointed  under  a  power  in  a  settlement,  and 
every  deed  by  which  a  protector  shall  reliu' 
quish  his  office,  shall  be  void  unless  inroUed 
in  his  Majesty's  High  Court  of  Chancery 
within  six  calendar  months  after  the  execution 
thereof:  provided  further  nevertheless,  that 
the  person  who  but  for  this  clause  would 
have  been  sole  protector  of  the  settlement, 
may  be  one  of  the  persons  to  be  appointed 
protector  under  this  clause,  if  the  settlor  shall 
think  fit,  and  shall,  unless  otherwise  directed 
by  the  settlor,  act  as  sole  protector,  if  the 
other  persons  constituting  the  protector  shall 
have  ceased  to  be  so  by  death  or  relinquish- ! 


ment  of  the  office  by  deed,  and  no  oth( 
person  shall  have  been  appointed  in  the! 
place. 

Sec.  33  provides.  That  if  any  person,  pn 
tector  of  a  settlement,  shall  be  lunatic,  idio 
or  of  unsound  mind,  and  whether  he  sha 
have  been  found  such  by  inquisition  or  n< 
then  the  Lord  High  Chancellor  of  Ore 
Britain,  or  the  Liord  Keeper,  or  the  Lor< 
Commissioners  for  the  custody  of  the  Gre 
Seal  of  Great  Britain,  for  the  time  being, 
other  the  person  or  persons  for  the  time 
ing  intrusted  by  the  King's  sign  manual  wi 
the  care  and  commitment  of  the  custody 
the  persons  and  estates  of  persons  found  1 
natic,  idiot,  and  of  unsound  mind,  shall 
the  protector  of  such  settlement  in  lieu  oft 
person  who  shall  be  such  lunatic  or  idiot 
of  unsound  mind  as  aforesaid ;  or  if  a 
person,  protector  of  a  settlement,  shall 
convicted  of  treason  or  felony,  or  if  any  p 
son,  not  being  tlie  owner  of  a  prior  esti 
under  a  settlement,  shall  be  protector  of  si 
settlement,  and  shall  be  an  infant,  or  if 
shall  be  uncertain  whether  such  last-nx 
tioned  person  be  living  or  dead,  then  I 
Majesty's  High  CouK  of  Chancery  shall 
the  protector  of  such  settlement  in  lien  ii^x 
person  who  shall  be  an  infant,  or  whose 
istence  cannot  be  ascertained  as  afb 
or  if  any  settlor  entailing  lands  shall  in 
settlement  by  which  the  lands  shall  be 
tailed  declare  that  the  person  who  as  o 
of  a  prior  estate  under  such  settlement  wo 
be  entitled  to  be  protector  of  the  settlero 
shall  not  be  such  protector,  and  shall 
appoint  any  person  to  be  protector  in 
stead,  then  the  said  Court  of  Chancery  sb 
as  to  the  lands  in  which  such  prior  e^i 
shall  be  subsisting,  be  the  protector  of 
settlement  during  the  continuance  of 
estate;  or  if  in  any  other  case  where  t 
shall  be  subsisting  under  a  Settlement 
estate  prior  to  an  estate  tail  under  the 
settlement,   and  such  prior  estate  shall 
sufficient  to  qualify  the  owner  thereof  to 
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the  settlement,  and  there  shall 
ij  time  to  be  no  protector  of  the 
^  to  the  lands  in  which  the  prior 
»e  subsisting,  the  said  Court  of 
ill,  while  there  shall  be  no  such 
d  the  prior  estate  shall  be  sub- 
e  protector  of  the  settlement  as 

o\  ides,  That  if  at  the  time  when 
actual  tenant  in  tail  of  lands 
ement,  but  not  entitled  to  the 

reversion  in  fee  immediately 
the  determination  of  his  estate 
desirous  of  making  under  this 
Lion  of  the  lands  entailed,  there 
) lector  of  such  settlement,  then 

such  case  the  consent  of  such 
II  be  requisite  to  enable  such 
in  tail  to  dispose  of  the  lands 
le   full  extent  to  which  he  is 

authorized  to  dispose  of  the 
eh  actual  tenant  in  tail  may, 

consent,  make  a  disposition 
>t  of  the  lands  entailed,  which 
I  against  all  persons  who,  hy 
i^tate  tail  which  shall  be  vested 
e  claimed  hjp  or  which  but  for 
;  act  or  default  would  have  been 
might  have  been  claimed  bj, 
laking  the  disposition  at  the 
aking  the  same,  shall  claim  the 


PROBLEM  X. 
Vou  3. 

Davaob  Feasant. 

Describe  what  it  is.    What  kind  of  thing 
is  capable  of  being  datnage  feasant  ? 

To  THE  Editor  op  thb  Iooal  Guidb. 
ANSWER  TO  PROBLEM  XXVI. 

Vol.  2. 


>vide8,  that  where  an  estate  tail 
m  converted  into  a  base  fee,  in 
long  as  there  shall  be  a  protec- 
lement  by  which  the  estate  tail 
tlie  consent  of  such  protector 
?ite  to  enable  the  person  who 
icen  tenant  of  the  estate  tail  if 
:.ot  been  haired  to  exercise,  as 
in  respect  of  which  .there  shall 
?ctor,  the  power  of  disposition 
contained. 

( To  br  eomtinwsd.) 


Socage  Ts^rRE,  Describe  what  it  is. 
Socage  (socagium  k  soca,  a  plough)  is  a 
tenure  hy  which  tenants  held  their  lands  to 
plough  the  land  of  their  lords,  with  their 
own  ploughs,  and  do  other  inferior  services 
of  husbandry  at  their  own  charge,  which 
slavish  tenure  was  afterwards,  by  the  mutual 
agreement  of  lord  and  tenant,  turned  into 
the  payment  of  a  sum  of  money  yearly,  and 
from  thence  it  was  called  Liberum  Soca^ 
\  (jfium,  or  Free  Socage:  whereas,  the  other 
was  termed  ViUanum  Socagium^  or  Villain 
Socage.(l)  Free  socage  was  a  tenure  of 
freehold,  by  a  certain  rent,  for  all  services, 
and  to  pay  upon  the  death  of  the  ancestor 
a  double  rent  for  a  relief,  and  to  be  free  from 
wardship,  &c.  And  Socage  was  a  tenure 
of  so  large  an  extent,  that  Littleton  tells  us 
the  lands  in  England  which  were  not  held 
in  knights*  service,  were  held  in  socage.  It 
seems,  the  lands  were  divided  between  these 
two  tenures,  and  as  they  were  of  different 
natures,  so  the  descent  of  these  lands  was  in 
a  different  manner ;  for  the  hnds  held  in 
knights'  service  descended  to  the  eldest  son, 
but  those  in  villain  socage  equally  among  all 
the  sons ;  and  if  there  was  but  one  messuage 
or  tenement,  the  eldest  son  was  to  have  it, 
paying  the  rest  the  value,  &c.  Littleton,  117. 
When  the  tenant  holdeth  of  the  lord  by  cer- 
tain services,  for  all  manner  of  services,  it  is 
socage.  If  a  man  hold  by  fealty  only  such 
service,  is  tenure  in  socage.  And  tenure  by 
petit  serjeantry  and  in  burgage,  are  but 
socage  texure  in  effect.      But  grand  scr- 
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jeantrjy  holden  of  the  King  aod  Frankal- ;  they  were  usually   sold  with  the  fann   to 
moign,  which  is  a  spiritual  service,  is  not  in .  which  they  respectively  helongedy   so  that 


socage,  Litt.  177,  118,  160.;  1  Just.  86. 
The  tenure  of  Free  Socage  is  likewise  called 
common  socage.  And  all  tenures  are  ad- 
judged and  taken,  to  be  for  ever  free,  turned 


they  were  a  kind  of  slaves,  and  used  as  such. 
I  Villenage  is  derived  from  villain,  and  was  a 
■base  tenure  of  lands  or  tenements,  whereby 

the  tenant  was  bound  to  do  all  such  servicet 


into  free  and  common  socage,  Stat.  12. ;  as  the  lord  commanded,  or  were  fit  for  a 


Gar.  2,  c.  24.     Having  thus  attempted  to 
give  a  brief  outline  of  Free  Socage,  I  shall 
■ow  proceed  with  Villain  Socage.    Villain 
{vUlanui  from  «tiatn,  i.  e.  vilis)  signifies  a 
man  of  servile  or  base  condition,  a  bondman 
or  servant.     Of  these  bondmen,  or  villains, 
there  were  two  sorts  in  England,  one  termed 
a.  villain  io  gross,  who  was   immediately 
b^inid  to  the  person  of  the   lord  and  his 
h^irs,  and  the  other  a  villain  regardant  to  a 
mftnor,  being  bound  to  his  lord  as  a  member 
b^lopgpng  and  annexed  to  a  manor,  whereof 
the  lord  was  owner.    And  he  was  properly 
a.  pure  villain,  of  whom  the  lord  took  re- 
demption to  marry  his  daughter,  and  to 
make  him  free,  and  whom  the  lord  might 
put  out  of  his  lands  and  tenements,  goods, 
and  chattels,  at  his  will,  and  chastise,  but 
not  maim  him ;  for  if  he  maimed  his  villain 
he  might  have  appeal  of  mayhem  against 
the  lord,  as  he  could  bring  appeal  of  the 
death  of  ancestor  against  his  lord,  or  appeal 
for  a  capital  oflbnce  done  to  his  wife.  Bract. 
Lib.  1,  c.  6.    Some  were  villains  by  title  or 
prescription,  that  is  to  say,  that  all  their 
blood  had  been  villains   regardant  to  the 
manor  <it  the  lord  time  out  of  mind,  and 
some  were  made  villains  by  their  confession 
a  court  of  record.     Though  the  lord 


villain  to  perform.   The  division  of  villenage 

by  Bracton  was  into  Prarum  viUenagium  i 

qtio  prmstatur  servitium  incertum  et  hukter' 

minatum  et  viUenagium  socagium,  which  were 

to  carry  the  lord's  dung  into  hie  fields,  to 

plough  his  ground  at  certain  days,  sow  and 

reap  his  corn,  &c.  and  even  to  empty  bis 

Jakes,  as  the  inhabitants  of  some  places  werv 

bound  to  do,  though  afterwards  tnriied  into 

a  rent,  and  that  villanous  service  excused. 

Every  one  that  held  in  villenage  was  not  a 

villain  or  bondman,  for  tenure  in  villenage 

could  make  no  freeman  villain  nnleas  it  werr 

continued  time  out  of  mind,  nor  conld  free 

land  make  a  villain  free,  Brae.  L.  2,  c.  8. 

Copyhold  tenures  seem  to  be  sprung  from 

villenage,  F.  N.  B.  28.    And  the  slavery  of 

this  custom  hath  been  long  i^  taken  off, 

for  we  have  hardly  heard  of  any  case  in  til^ 

lenage  since  Crouche's  case  in  Djer^s  Repj 

There  are  not  properly  any  villains  now,  anl 

the  title  and  tenure  of  villenage  are  abolisbedi 

by  the  statute  of  Car.  2.  j 

S.  A.  W.  ! 


m 


might  make  a  manumission  to  his  villain, 
and  thereby  infranchise  him :  and  if  the 
villain  brought  an  action  against  his  lord, 
other  than  an  appeal  of  mayliem,  kc.  and 
the  lord  without  protestation  made  answer 
to  it,  by  this  the  villain  was  made  free. 
Villain  estate  was  contradistinguished  to 
free  estate  by  the  statute  8  H.  6,  c.  1 1. 

And  the  villain  were  such  as  dwelt  in 
villages,  and  of  that  servile  condition  that 


(1)  From  which  have  sprung  the  presed 
Copyhold  tenures,  by  copy  of  Conrt  Roll  il 
the  will  of  the  lord,  and  though  they  are  a 
general  still  said  to  hold  their  estates  at  t» 
will  of  the  lord,  yet  it  is  such  a  will  as  a 
agreeable  to  the  custom  of  the  manor ;  tM 
customs  whereof  are  preserved  and  en 
denced  by  the  rolls  of  the  several  conit 
baron  In  which  they  are  entered,  or  kept  o^ 
foot  by  the  constant  immemorial  usage  of  tM 
several  manors  in  which  the  lands  lie.  And 
as  such  tenants  had  nothing  to  shew  for  theii 
estates  but  these  customs  and  admissions,  is 
pursuance  of  them  entered  on  the  rolls,  oi 


.—Ed. 
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of  such  entries  witneated  bjr  the  common  Imw  (12  E.  R.  02).  Evidence 
ey  came  to  be  called  tenantsbj  .  of  repvtation  of  the  cnetom  of  a  manor; 
mrt  RoUf  und  their  tenure  itself  that  in  default  of  sons,  the  eldest  daughter/ 

and  in  default  of  daughten,  the  eldest  sisteri 
and  in  case  of  the  death  of  all  the  descen* 
dants  of  the  eldest  daughter  or  sister,  the 
descendants  of  the  other  daughters  or  sisters 
I  ANSWER  TO  PROBLEM  respectively,  of  the  person  last  seized,  should 
3,  VOL.  IIL(l)  take,  is  proper  to  be  left  to  the  jury,  of  tho 

ged  by  your  permission  to  occupy  existence  of  such  a  custom,  as  applied  to  • 
\e  Legal  Guide  in  answering  the  great  nephew  (the  grandson  of  an  eider* 
f  this  Problem.  Copyholds  de-  sister),  of  the  person  last  seised,  although* 
ling  to  the  rules  of  the  Common;  the  instances  in  which  it  was  proved  to  havo 
«s  there  are  contrary  customs  of  |  been  put  in  use,  extended  no  farther  tha«i 
iy,  but  such  customary  inherit- 1  those  of  eldest  daughters  and  eldetit  sisters, 
ot  be  assets  to  charge  the  heir  in  and  the  son  of  an  eldest  sister  (Doe  d.  Poo^ 

ter  V.  Sisson,  12  E.  R.  02).  The  existence 
'of  such  custom  in  adjacent  manors,  seems 
to  be  no  evidence  of  the  custom  in  the  pai^' 
ticular  manor  (lb).  Copyholds  descending 
by  custom  to  all  the  children  equally  of  thtf  - 
being  created  by  custom,  which ',  tenant  last  seised,  one  of  the  paroenera  may 


U  kc.  (4  Rep.  22.  Kitch.)-  A 
year  of  copyhold  lands  which 
by  the  Common  Law  shall  be 

hands  of  an  executor,  (1  Vent. 

holders  hold  their  estates  fne 


to  title  of  dower,  (4  Rep.  24). 
iheritances '  have    no  collateral 


maintain  ejectment  on  his  single  claim  ftff 
his  own  share  (Roe  d.  Raniper  v.  Lansdale,- 
ich  do  not  concern  the  deeeent^ '  10  East's  Rep.  90).  The  customs  of  manor- 
tke  them  assets,  or  whereof  a  as  to  descent  are  very  various.  In  sodMi 
endowed,  a  husband  be  tenant  manors  it  is  according  to  the  custom  of  Oavetv^ 
tesy,  kc.  (Cro.  Elis.  861.).  kind;  in  otiiers  according  to  that  of  Bo^' 
)e  an  estate  tail  on  copyhold  rough  English ;  in  others  accoiding  to  thij 
torn,  with  the  co-operation  of !  rule  at  common  law.  The  words  of  descent' 
2.    And  as  a  copyhold  may  be  (may  also  vary  in  the  same  manor,  and  it  u^ 

not  competent  to  a  person  to  alter  the  cus- 
tomary mode  of  descent  (Co.  Litt-  27. ; 
Hob.  Gar.  92. ;  2  Walk.  Cop.  45.  4th  ed.) 
The  distinction  between  Custom  and  Pre- 
scription is  to  be  borne  in  mind,  the  former 
being  always  local,  the  latter  personal.  The 
proof  of  a  custom  lies  upon  him  who  alleges 
it,  and  a  series  of  entries  in  the  Court  Rolls 
is  the  best  and  most  direct  evidence  of  « 

custom  (3).  2  Wat.  Cap.  48.  (4th  ed.) 

^  H.T.D. 


ustom,  so  by  custom  the  tail 
off  by  surrender.  Where  by 
m  a  descent  of  copyhold  may 
to  the  rales  of  common  law, 

shall  be  construed  strictly  ; 
lere  isacustom  within  a  manor, 
Ul  descend  to  the  eldest  sister  \ 
is  neither  a  son  nor  daughter, 

extend  to  an  eldest  niece ;  but 
sacb  son,  daughter,  and  sister, 
1st  descend  according    to   the 


p.  6S.— Ed. 

^  statute  3  and  4  W.  4,  c.  106,  »s.  1,0, 

the  rule  as  to  tlie  eiclnsion  of  the  ha\f 


(3)  An  customary  mode,  of  descent,  except -oom- 
mon  Imw  customs,  a.  Borough  EugU A  «id  Oave^iud. 
ranst  be  .sUbHshcd  by  pr.  of.     Sco  J>oc  dem,  Foster 


•pH"^  to  tends  oftH«  tenure.— r^/f^/r. ',  x .  iiUiUfi,  V:  l^-t-  O'^.^i'-o. 
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ON  THE  LAW  OF  INJUNCTIONS. 


EtISAT  I. 

Of  THB    Jurisdiction  of  the  Court   of 

Chancery  to  RssTftAiN  Paogbbdinos  in 

other  Courts. 

Br  C.  S.  D.  B0q.  Barrlster-at-Law. 

(Ctmeludedfrompt  117.^ 

There  are  several  instaiicos  of  injanctions 
to  restrain  proceedings  in  Scotland  and  Ire- 
land, (a)  And  in  Lord  PortarUngton  t. 
Soulby,  (b)  where  the  action  was  brought  in 
Ireland,  the  question  of  jurisdiction  was  ela- 
borately discussed.  Lord  Brougham  said, 
fhat  the  Court  bad  jurisdiction,  not  upon 
any  ground  of  snperintending  authority  re- 
siding in  the  Court  of  Chancery  over  courts 
in  Ireland,  but  on  the  ground  that  the  de- 
fendants were  within  the  power  of  the  Court, 
and  **  the.  jurisdiction,"  said  his  Lordship, 
**  is  to  stay  the  defendant  from  proceeding, 
not  to  stay  the  foreign  court  from  exercising 
its  jurisdiction."  His  Lordship  observed  in 
the  course  of  his  judgment,  **  In  truth  no- 
thing can  be  more  unfounded  than  the  doubts 
of  jurisdiction.  That  is  grounded,  like  all 
other  jurisdiction  of  the  Court,  not  upon  any 
pretension  to  the  exercise  of  judicial  and  ad- 
ministrative rights  abroad,  but  on  the  cir- 
cumstance of  the  person  of  the  party  on 
whom  this  order  is  made  being  within  the 
power  of  the  Court.  If  the  Court  can  com- 
mand him  to  bring  home  goods  from  abroad, 
or  to  assign  chattel  interests,  or  to  convey 
real  property  locally  situate  abroad ;  if,  for 
instance,  as  in  Penn  v.  Lord  BaUimore^  (c) 
ft  can  decree  the  performance  of  an  agree* 
ment  touching  the  boundary  of  a  province 
in  North  America;  or  as  in  the  case  of 


I  ToUer  v.  Carteret^  {d)  can  foreclose  a  moii 
gage  in  the  Isle  of  Sark,  one  of  the  CfanDW 
islands,  in  precisely  the  like  manner  it  ca 
restrain  the  party  within  the  limits  of  its  j^ 
risdiction,  •  from  doing  any  thing  abrua^ 
whether  the  thing  forbidden  be  a  convejsn^ 
or  other  act  in  paisj  or  the  institution  or  pr{ 
secution  of  an  action  in  a  foreign  court/' (1 
Upon  the  same  principle  the  Courts  of  £qni{ 
have,  under  circumstances,  restrained  )w 
ties  within  their  jurisdiction  from  proceedii 
in  other  foreign  courts.  In  a  very  late  cd 
by  Lord  Lanodale,  M.  R«  (/)  the  defe 
dants  in  equity  had  institoted  pnoceediugs 
the  Court  of  Demerara^  involving,  iu  i 
opinion  of  the  Court,  questions  r^;ardingt 
law  of  Holland,  and  also  the  lav  of  £b 
land,  and  further  questions  of  account  wht 
could  only  be  taken  in  this  country.  Uod 
these  circumstances  his  Lordship  restrain 
the  defendants  from  prosecuting  proceedio 
in  Demerara,  putting,  however,  the  plaini 
on  terms  to  submit  to  and  carry  into  eff< 
any  order  which  the  Court  might  think 
to  make  in  respect  to  the  proceedings 
Demerara. 

In  Jackson  v.  Ltaf(g)  a  doubt  was  < 
pressed  by  the  Court,  whether  the  Coon 
Chancery  will  enjoin  a  party  from  p 
ing  in  another  court  of  equity.  In  that 
several  legatees  had  instituted  a  suit  in 
Exchequer  for  the  administration  of  the 
tator's  estate,  and  pendii^  that  suit, 
of  the  residuary  Iqratees  filed  their  bill 
Chancery  and  obtained  a  decree.  On 
motion  made  by  the  executor,  the  defon 
in  Chancery,  to  restrain  the  other  le^ 
from  proceeding  with  the  suit  in  the  £xc 
quer.  An  order  was  made  by  consent 
the  plaintiff  in  the  Exchequer  that  the  p 


(a)  Wharton  9.  May,  6  Yes.  71  \  Beaadiamp  o. 
Marquis  Huntley,  Jac.  646;  HarriBon  v.  Qornen, 
3  Jac.  k,  W.  563 :  Campbell  v.  Houlditch,  cited  by  tbe 
Court  in  Lord  PortarUngton  9.  Soolby,  3  My.  &  K.  108. 

(6)  3  My.  &  K.  103. 

(e)  1  Yes.  ten.  444. 


(rf)  8  Yern.  404. 

(«)  See  Lord  PortarUngton  o.  Soulbyi  p.  100. 

(/)  Bunbary  ».  Bunbnry,  1  Beavan,  T.  18,  u 
vol.  8,  p.  387. 

(9)  1  Jac.  &  W.  880,  per  Lord  BUon,  p.  882, 
nee  the  note  of  the  leanwd  r^oitcr. 
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the  Exclieqo^  sbonld  be  stayed,  |  lar  order  was  made  generally,  where  a  sait 
'  f)?aintiff'iD  the  Exchequer  should   has  been  institated  in  equity,  involving  in* 
■il  from  commencing  any  othf^r'quiries  into  claims  against  the  e:$tate  of  a 
'  manner,  tonching  the  legacies  'party  to  the  suit,  and  such  claims  have  been 
[hem.    They  were  to  go  in  under  :  put  in  course  of  investigation,  the  Court  will 
:ri  Chancery,  and  be  paid  their  not  allow  an  action  to  be  broaght  upon 
of  the  Exchequer  suit  np  to  the ''them,  but  will  consider  them  as  properly 
r  having  notice  of  the  c|ecree  in  ;  within  its  jurisdiction;  thus,  in  a  creditor's 
Tid  their  costs  of  the  motion  for  ^^uit,  the  usual  decree  having  been  made,  and 
n.     It  is,  however,  settled  that  jno  claim  of  any  debt  or  damages  brought 


11  exercise  jarisdiction  to  restrain  ,  in,  the  Master  made  his  report.  The  cause 
In  the  same  court :  thus  if  one  was  heard  on  further  directions,  and  the 
a  bill  in  Chancery  and  after-'  executors  paid  in  their  balances.  After- 
?r  files  a  bill,  and  the  executor  wards  the  les!»or  of  the  testator  brought  an 
second  directly,  and  a  decree  is  '  action  against  the  executors  for  breaches  of 
m  it  18  competent  for  the  cxe-  covenant.  The  Court  granted  an  injnnction 
f  to  restrain  the  first  from  pro-  to  restrain  the  plaintiff  at  law  from  going 
id  when  a  creditor  is  thus  on  with  his  action,  saying,  *'  It  might  be 
L^'ouise  is  to  pay  bim  the  costs'  ascertained  by  the  Master  as  well  as  it  could 
i'jurred  prior  to  his  having  no-,  by  a  jury,  when  any  breach  of  covenant  had 
Itree.  (h)  The  point  doubted  in'  been  committed,  and  what  was  the  amount 
Lif2LTOMt  and  was  determined,  of  the  damage8/*(0 

V.  'arl  of  Ormonde,  (t)    In  that'      A  party,  against  whom  a  decree  bad  been 

w(3    suits  in  England  for  the  made,  may  be  restrained  by  special  injunc* 

r  tl  trusts  of  the  will  of  the  tes-   tion  from  bringing  an  action,  for  it  is  an  in- 

l.adt^tates  in  England  and  Ire-,  fringement  of  the  rules  of  the  Court  to  bring 

<lec}e  had  been  made  in  those  an  action  while  the  Court  is  working  out  a 


ticuhrancer  upon  the  Irish  es- 
'-traed  from  carrying  on  a  suit 
>r  hii^elf  and  other  creditors  in 
tbecvt  in  the  English  suits,  and 
all  owl  out  of  the  estates  in  the 


I 


decree,  and  where  a  proceeding  is  before 
the  Court,  and  the  Court  has  full  power  to 
do  justice,  a  party  ought  not  to  resort  to 
any  other  tribunul.(m)  If  there  be  delay  in 
the  Master's  office  in  working  out  a  decree, 


ip  to^  time  when  he  had  notice:  the  party  complaining  should  apply  to  the 
i'c,  bthe  was  ordered  to  pay  the!  Court  for  leave  to  bring  an  action,  and  the 


ic  applation  for  the  injunction  ; 
iware  •  the  decree,  and  having 
'  come  I  and  proved  under  it,  he 
to  ha\  put  the  plaintiff  in  the 
in>o,  tothe  expense  of  making 
[•plicalic  In  Harrison  v.  Our- 
ie  case  'as  the  same  in  nearly 
vot,  as  t)  above  case,  and  a  simi- 

n  r.  LcAfjJac.  k  W.  299,  and  Paxton 

uad  W.  5U 


Court  may  under  circumstances,  direct  such 
action  to  be  bronghL(9i) 

Although  a  solicitor  may  undoubtedly 
originally  bring  an  action  to  recover  his  costs 
for  business  done  in  a  suit  in  equity^  yet  if 
he  referi  it  to  the  Master  under  an  order  of 
this  Court  to  tax  his  costs,  he  thereby  admits 


(i)  8  Jac.  ic  W.  503. 
(/)  Button  V.  Mashileo.  2  Sim.  513. 
(m)  Frank  v.  Hasnett,  2  M.  k  Re.  G18. 
(ft)  Ibid. 
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the  juriidiction  of  this  Coart  to  enforce  pay- 
ment of  the  taxed  bill  by  process  of  contempt, 
and  the  Court  will  not  allow  him  after  the  bill 
has  been  taxed  to  proceed  in  his  action. (o) 

Under  this  division  of  the  subject,  fall  to 
be  considered,  the  cases  in  which  the  Court 
will  restrain  proceedings  in  any  other  Court 
against  the  acts  of  its  officers ;  that  a  power 
should  be  vested  in  any  Court  to  deny  an 
inquiry  into  a  wrong  committed  under  its 
ordination,  or  by  its  officers,  by  any  tribunal 
but  itself,  may  appear  to  many  an  anomaly 
in  the  organization  of  justice  in  a  free  state. 
But  however  this  may  be,  it  is  well  settled 
upon  authority  that,  where  the  process  of  the 
Court  of  Chancery  has  been  either  issued 
irregularly,  •r  being  regularly  issued,  has 
b^n  irregularly  executed,  the  Court  has  ju-* 
risdiction  to  restrain  the  party  who  has  been 
taken  under  such  process  from  bringing  an 
action  at  law  against  the  person  executing  it, 
and  to  draw  to  itself  the  conclusion  of  the 
c^e,  and  will  refer  it  to  the  Master  to  con- 
sider what  will  be  a  reasonable  satisfaction 
to  the  party  suffering.(/)) 

In  Aston  v.  Heroiij  the  principle  on  which 
the  Court  of  Chancery  proceeds,  in  respect 
of  this  branch  of  its  jurisdiction,  was  ela- 
borately discussed  by  Lord  Chancellor 
Brougham.  His  Lordship  admitted,  on  the 
authority  of  Baily  v.  Devermx,  and  Frond 
y.  Lawretice,  and  Mat/  v.  Hook,  that  the 
Court  has  undoubted  jurisdiction  to  exclude 


(o)  Walton  T.  JohnMn,  9  Sim.  456. 

ip)  Frowd  o.  Lawrence,  1  Jac.  Sc  W.  666. ;  Bailey 
r.  DeTcreax,  1  Vein.  960,  and  1  Jae.  &  W.  660. ;  Hay 
V.  HooIe,  1  Die.  620,  and  1  Jac.  &.  W.  663. ;  Frowd  o. 
Lawrence,  waa  a  case  of  an  attachment  irregularly 
issued,  which  had  been  set  aside  with  costs,  and  after- 
wards the  defendant  commenced  an  action  against  the 
plaintiifand  the  SherifT  for  ialse  imprisonment;  and 
another  against  the  plaintiiP  for  malieioosly  suing  out 
the  attachment  Lord  Eldon,  on  the  authority  of  the 
two  preceding  cases,  granted  an  injunction,  restraining 
the  proceedings  at  law,  and  observed,  that  "  though 
the  Jurisdiction  was  very  strong,  he  was  not  at  liberty 
to  gife  it  up." 


all  other  jurisdiction  in  every  thing  rela^g 
to  its  process,  not  only  preventing  any  Curt 
from  judging  whether  or  not  its  ordeis  vere 
regular,  but  from  examining  into  the  «gii- 
larity  of  their  execution,  and  not  onh  pre- 
venting such  examination,  but  shuttii?  out 
redress  at  any  hands  but  its  own,  wfere  a 
wrongful  act  is  admitted  to  have  been  doe  un- 
der colour  of  obeying  its  commands,  'ttt  hit 
Lordship  laid  down  the  following  distictiooi 
that  where  the  title  of  the  officer  of  tfe  Court 
is  questioned,  the  Court  has  no  cho^e,  aod 
cannot  give  up  the  jurisdiction,  iit  whea 
the  process  has  been  irregvlarly  usd^  there 
it  is  matter  of  discretion  with  ae  Court 
whether  it  will  decree  to  itself  tlvexamina- 
tion  of  the  matter,  or  leave  it  t^  other  tri- 
bunals, and  is  not  hound  to  excHe  concur- 
rent jurisdiction.  And  he  said  the  Court 
would  require  a  case  to  be  mad  against  the 
officer  of  the  Court,  to  induce  ito  leave  the 
matter  to  be  examined  elsewhei-  On  these 
principles  the  order  in  Aston »  Iferonj(q} 
was  grounded.  The  case  wa— A  receirer 
had  been  appointed  by  th^order  of  the 
Court,  and  levied  a  distre  upon  a  te* 
nant  of  the  estate  of  whti  he  was  a 
receiver.  The  tenant  brougl  an  action  of 
trespass  against  the  receiver  ad  bailiff,  ao<i| 
on  a  bill  to  restrain  these  pceedings,  Sir 
L.  Shadwell,  V.  C.  grantedan  injunction, 
and  afterwards  refused  to  .ssolve  it.  A 
motion  was  then  made  befor«ord  Brougham 
to  discharge  the  order  of  tlV.  C.  refusing 
to  dissolve  the  injunction,  'did  not  appear 
by  the  affidavit  what  act^f  the  receiver 
were  irreg^ar,  but  they  cdisted  merely  of 
a  vague  and  general  declarion  that  he  had 
put  in  the  distress  irre^ly*.  On  this 
state  of  circumstances  LorBrougham  held 
that  the  Court  should  excise  its  jurisdic- 
tion, and  he  accordingly  fused  to  dissolve 
the  injunction  with  costs.  • 

C.  8.  D. 

-^ 1 

(9)  S  My.  k  £J990. 
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S*  QO\Sm^^Dec.  16. 


lDdxb  9.  Camfbsll. 

imending  Bill  afUr  RepUea'^ 

[flidiwiU  not  potiUve,  or  pUdged 
vlieUier  aXUmed.— Whether  dt- 
2u  Jik  an  affUUmt  to  oppo$e  a 
'{ffviaeU^  fUdgod  to  bebef. 

!  the  biU  was  bj  the  heir  at  law, 
of  the  rail  waa  to  aei  ande  a  deed 
\  the  year  1818,  by  the  &ther  of 
)  the  fiaher  of  one  of  the  defen- 
\\\  aliped  that  the  trantactson  was 
Lgainst  the  pUintiflrs  father,  and 
le  father  of  the  defendant  Crook 
real  and  personal  estate  claimed  to 
thereoQt.  The  bill  was  filed  in 
ur  years  after  the  plaintiff  had  at- 
ority.  The  answer  of  the  ezecn- 
:he  father,  filed  in  August,  1838, 
ie  died  seised  of  some  real  and 
.  but  denied  knowledge  of  its  value, 
It  the  real  estate  was  encambered 
%.  The  bill  was  amended  in  Jan. 
;  cause  was  in  a  state  to  be  set 
ng  before  the  long  vacation  of  the 
7  Dec.  1839,  an  application  was 
aster  for  leave  to  withdraw  repli- 

file  fireah  amendments.  The  ap- 
card  on  an  affidavit  by  the  plaintiff 
or  stating  that  they  had  m  July, 
and  been  informed  for  the  first 
ather  of  the  defendant  Crook  had, 
efore  his  death,  made  a  voluntary 
id  assignment  of  all  his  real  and 

to  his  brother.  But  the  affidavit 
1)  the  belief  of  the  plaintiff  whether 
Fact.  On  this  the  Master  refused 
amendments  ;  and  the  present  sp- 
in the  nature  of  an  appeal  from  the 
iirther  affidavit  was  now  produced, 
t  been  produced  in  the  Master's 
ich  swore  to  the  belief  of  the  plain- 
ath  of  the  new  facts  on  which  his 
IS  founded. 

erton  and  Mr.  Piggott  for  the 
uppoTt  of  an  Older  for  the  amend- 
ed that  if  Crook  the  £ather  had  in 
oluntary  conveyance  of  his  estate 
IS  death,  there  would  be  assets  to 
emands  of  the  plaintiff,  and  that 
t:  was  not  any  esplicit  averment 
t  produced  in  the  Master's  office, 
f  the  plaintiff,  yet  there  was  enough 
t  to  show  the  truth  of  the  fact,  and 
[ilaintiff  was  entitled  to  make  ameud- 


ments,  the  very  object  of  which  was  to  intarro* 
a  te  the  defendant  Crook  as  to  that  fact.  At 
any  rate  the  plaintiff  in  the  affidavit  now  produced 
swore  distinctly  to  his  belief. 
I  Mr.  Roupell  for  the  defendanU  said,  that 
there  was  not  any  evidence  at  all  before  the  Master 
that  the  plaintiff  believed  the  truth  of  the  new 
facta  which  he  sought  to  introduce  by  way  of 
amendment  That  the  cause  had  been  ripe  for 
hearing  before  the  long  vacation,  and  the  plaintiff 
ought  not  now  to  be  allowed  to  retard  the  hear^ 
^  ing,  when  possibly  he  was  oerfectly  aware  that 
i  the  &cts  alleged  were  wholly  untrue.  For  he 
!  merely  swore  that  he  had  heard  and  been  m<- 
\  formed,  and  that  allegation  was  perfectly  consis- 
tent with  the  supposition  that  he  had  no  belief 
whatever.  As  to  the  affidavit  now  produced,  he 
contended  that  his  client  ought  to  be  allowed  to 
file  an  affidavit  in  reply. 

Mr.  Pemberton  m  reply  as  to  the  point  of 
now  delaying  the  cause,  said,  the  cause  had  been 
delayed  so  long  by  the  tardiness  of  the  defendants 
in  answering,  that  the  plaintiff  could  do  nothing 
till  October,  1839,  and  referred  to  the  various 
dates  to  shew  that  the  plaintiff  had  amended  aud 
taken  all  other  steps  as  rapidly  as  he  could. 

Lord  Laxodalb,  M.  R.  said  he  thought  he 
must  make  the  order.     The  demand  was  made 
against  the  defendant  alleging  fraud,  and  it  was 
•  important  to  make  out  assets  when  compensation 
to  the  plaintiff  depended  on  that.     Assets  were 
denied  by  the  answer,  but  it  was  alleged  by  the 
bill  that  there  were  real  assets,  which  would  be 
available  if  it  could  be  proved  that  there  had 
been  a  voluntary  conveyance  by  Crook  the  ^her 
to  the  defendant  shortly  before  his  death.    Now 
that  fact  it  was  proposed  to  btroduce  by  amend- 
ment.    The  plaintiff  ought  not,  undoubtedly,  to 
be  permitted  to   do  that  unless  he  pledged  his 
belitf;  and  if  the  case  had  been  before  the  Court 
in  the  sUte  in  which   it  was  before  the  Master, 
the  Court  must  have  refused  the   application. 
But  the  plaintiff  had,  at  a  late  period  it  was  true, 
sworn  to  his  belief,  although  he  did  not  do  so 
before  the  Master.     The  defendant  could  not  be 
allowed  to  file  an  affidavit  in  opposition  to  the 
plaintiff's   last   affidavit,   because   although  the 
defendant  might  displace  by  affidavit  the  truth 
of  the  fact  sworn  to,  he  could  not  by  any  affi- 
davit displace  the  truth  of  the  plainuffs  aver- 
ment that  he  believed  the  fact. 

Order  made,  the  plaintiff  paying  the  coste. 


Dec.  23. 

Attwood  r.  Banks  and  othbks. 

Act  for  aboliehmg  Arreetfor  -D«&^  ff^;.  8— . 
Affid/mU  in  Bankruptey-^Jnrisdictwn  of 

tKs  Court. 

Mr.  Pem6er/ait  moved  for  »n  iniunction  io 
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restrain  the  defendants  from  taking  any  proceed- 
ings  to  obtain  a  fiat  of  bankruptcy  against  the 
plaintiff,  and  also  upon  a  demurrer  to  the  bill  for 
want  of  equity,,  ana  to  the  jurisdiction  of  the 
court.  The  plaintiff,  in  1836,  carried  on  the 
business  of  a  manufacturer  of  glass,  soap,  and 
alkali,  and  in  the  same  year  he  took  in  Mr.  £. 
Banks  as  his  partner  in  the  glass  and  alkali 
works,  and  Mr.  C.  Augustus  Tulk  as  a  partner 
in  the  soap  works  alone;  and  in  August,  1836, 
the  plaintiff  took  into  partnership  with  him,  in 
the  glass  works  only,  Mr.  Anthony  Hart  Hart, 
anotner  defendant,  who  is  the  brother-in-law  of 
Mr.  Tulk.  Accordingly,  draft  articles  of  part- 1 
nership  were  prepared,  under  which  the  plamtiff 
and  Messrs.  Banks,  Tulk,  and  Hart,  were  to 
bring  in  jC  1^,000.  each  as  capital,  and  the  new 
firm  was  to  discliarge  the  whole  of  the  debts  and 
liabilities  of  the  business  which  had  been  previ- 
ously carried  on,  and  were  to  become  jointly  en- 
titled to  the  whole  of  the  profits  of  the  business 
as  well  as  to  the  stock  in  trade,  including  the 
manufactories.  During  the  progress  of  the  bu- 
siness, the  partners  kept  accounts  with  the  firm 
of  Sir  Matthew  White  Ridley  and  Co.,  to  whom 
they  became  indebted  for  accommodations  and 
advances  in  roeney  to  the  amount  of  ^33,640., 
for  securing  the  payment  of  which  the  plaintiff 
deposited  policies  of  assurance  and  various  title 
deeds  and  other  assurances  and  securities  of  great 
▼alue.  In  consequence  of  some  differences,  the 
firm  of  Sir  M.  W.  Ridley  and  Co.,  on  the  26th 
of  April,  1839,  made  an  affidavit  of  debt,  and 
gave  a  notice  under  the  provisions  of  the  late 
Act  for  the  Abolition  of  Arrest,  requiring  pay- 
ment of  what  was  due  to  them.  Under  this  it 
was  arranged  that  the  plaintiff  should  retire  from 
the  business  concerns,  and  leave  them  to  Messrs. 
Banks,  Tulk,  and  Hart ;  and,  accordingly,  an 
agreement  was  made,  dated  the  27th  of  April 
last,  which  declared  that  the  partnership  was 
dissolved  from  that  day,  and  it  was  agreed  that 
the  partnership  property  should  be  transferred  by 
the  plaintiff,  and  that  the  accounts  as  against  him 
should  be  considered  as  settled,  and  that  the 
plaintiff  should  be  indemnified  from  all  the  part- 
nership debts,  and  that  mutual  releases  should 
be  given.  In  making  this  arrangement  the  part- 
ners had  no  power  to  bind  the  firm  of  Sir  M.  W. 
Ridley  and  Co. ;  but,  upon  being  applied  to, 
they  signed  a  memorandum,  whereby  they  agreed 
to  confirm  thfe  within  written  agreement,  so  far 
as  the  Northumberland  and  Durham  District 
Bank  was  concerned,  which  was,  in  effect,  ac- 
cepting the  security  of  the  continuing  partners, 
and  discharging  the  plaintiff.  For  carrying  this 
into  effect  proper  deeds  were  to  be  made.  The 
bankers,  consequently,  took  no  proceedings  on- 
der  the  notice  they  had  given  for  payment  of 
what  was  due  to  them.     But,  while  attempting 


to  carry  the  agreement  into  execuUon,  questio 
arose  between  the  plaintiff  and  his  late  partne! 
who  refused  to  acknowledge,  as  a  partnerbh 
debt,  a  sum  of  £2000.,  which  was  due  to  M 
Hadley,  and  which  was  secured  by  a  note  of  t 
plaintiff  and  his  brother,  and  had  been  adopt 
by  the  partnership ;  interest  had  also  been  pa 
on  this  debt.  There  was  also  another  sum 
£800.  due  to  Mr.  Ware ;  this,  the  plaintiff  i 
sisted,  was  a  debt  due  from  the  soap  busine 
and  was  also  adopted  by  the  firm,  and  entered 
such  in  the  books.  The  coniinuii^  partnei 
however,  denied  these  statements,  and  deoi 
that  they  formed  any  portions  of  the  debts  of  li 
partnership,  and  reiiised  to  pay  them.  Dispot 
also  arose  as  to  what  waa  and  what  was  not  pii 
nership  property.  The  plaintiff  bad  taken  in  I 
own  name  the  lease  of  some  property  near  Gate 
head.  This  the  continuing  partners  daimc 
In  this  state  of  things  the  plaintiff  filed  his  b 
on  the  22nd  of  September  last  for  a  specific  p( 
formance  of  the  agreement,  but  the  defendant& 
order  to  determine  the  question  thought  better 
make  the  plaintiff  a  bankrupt,  and  the  defea* 
ants,  Sir  M.  W.  Ridley  and  Co.,  at  the  instigatM 
of  Messrs.  Banks,  Tulk,  and  Hart,  took  steps 
make  him  a  bankrupt ;  and  Mr.  Boyd,  one 
the  firm,  made  an  affidavit,  and  gave  a  notice  )1 
payment  of  their  demand  undtfr  the  Act  for  tl 
Abolition  of  Arrest,  which  if  not  complied  vi 
in  21  days,  became  an  act  of  bankruptcy.  T] 
plaintiff  immediately  filed  a  supplemental  k 
stating  these  facts,  and  asked  thai  any  fun^ 
proceedings  might  be  stayed.  Ttus*  it  was  i{ 
sisted,  must  be  granted,  as  the  firm  of  Sir  M.  V 
Ridley  and  Co.  had  agreed  to  release  the  pUn 
tiff,  and  also  on  the  ground  that  the  commi 
sioner  must  grant  the  fiat  on  the  mere  legal  for^ 
of  the  statute  being  complied  with,  and  witbc^ 
being  able  to  inquire  into  the  merits. 

Lord  Lanodalb  said,  that  this  was  an  appl 
cation  of  the  first  impression  which  arose  out 
the  statute  which  had  been  passed  for  the  abol 
tion  of  imprisonment  for  aebt  in  certain  cas^ 
It  appeared  that  in  April,  1839,  the  plaiDtifr«i 
engaged  in  business  at  Newcastle  as  a  glass  ai 
alkali  manufacturer  with  Messrs.  Tulk  and  lianl^ 
The  partners  became  largely  indebted  to  H 
Matthew  White  Ridl^  and  Co.  to  the  amooj 
of  £33,640.,  and  in  this  sUte  of  things  the  psi 
ners  did  not  agree,  and  Messrs  Tulk  and  Bai'l 
became  desirous  of  getting  rid  of  the  plaint •] 
and  to  effect  this  proceedings  under  the  neir  aj 
were  suggested,  by  which  all  the  parties  xok\ 
be  made  bankrupts.  This  was  a  rapid  mode  * 
proceeding,  and  accordingly  affidavits  were  ma^ 
and  notice  was  given.  In  consequence  of  thi 
the  plaintiff  was  obliged  to  letire^  and  on  M 
27th  of  April  he  gave  up  the  whole  of  the  j^j 
property  to  the  other  partners,  in  consideraiit) 
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I  upon  themselves  the  whole  of  the 
h  had  been  incuiTcd  by  the  psit- 
IS  WS9  nol  oonsidered  a  sufficient 
id   could  not  be  available  sgunst 
3,  and  upon  being  applied  to,  Sir 
ite  Ridley,  Bigge,  Boyd»  and  Co., 
rreemeot,   staling   that   **  We  do 
u  coDfirm  the  within  written  sgree-.| 
H  the  Durham  Branch  Bank  of  this 
is  concerned/'     The  plaintiff  ac- 
iquished  the  whole  of  the  partner- 
>  the  continuing  partners  and  re* 
lo  disputes  had  aruen,  there  would 
end  of  the  question ;  but  difficult 
meeting  the  property,  and  also  con- 
abilities,  and  m  consequence  of  these, 
1  not  proceed  to  carry  the  agree- 
cution  amonff  themselves.     In  this 
i  the  plaintiff,  in  September  last, 
praying  for  a  specific  performance 
cut,  and  by  his  hill  offering  on  his 
tliai  was  necessary  for  that  purpose, 
lat  the  defendants  might  exonerate 
liabilities.     During  these  discus- 
.  \\\  Ridley  and  Co.  thought  that 
t  as  if  they  had  not  confirmed  the 
id  had  not  agreed  to  accept  the  lia- 
continuing  partners,  and  they  re- 
jroceedings  which  they  hsd  com- 
Vpril ;  and  in  November  last  one 
iiers    of   the   firm   of   Sir    M.  W. 
*o.  made  a  fresh  affidavit,  and  gave 
the  act  for  the  abolition  of  arrest  in 
with  a  view  to  make  the  plaintiff  a 
\  the  footing  of  the  debt  which  was 
r  the  agreement.     It  appeared,  how- 
re  was  some  error  in  the  proceeding, 
ich  renewed  proceedings  were  taken 
uf  Kuvember.     The  plaintiff  filed  a 
i  bill  stating  these  facts,  and  asked 
«;ht   be  restrained  from  taking  snv 
vdings.     His  Lordship  did  not  think 
murrer   could  be  sustained  on  any 
ever,  unless  it  were  on  that  of  juris* 
ic  statements  showed  an  unjust  at- 
the  debt  in  violation  of  the  agree- 
en  a  new  law  passed,  it  could  hardly 
that  attempts  would  not  be  made  to 
imcnts  in  a  manner  which  must  give 
ations  of  the  first  impression.    There 
T,  no  doubt  that  this  Court  had  the 
to  prevent  an  unconscionable  mode 
tii^.    Where  the  plaintiff  had  been 
give  up  the  joint  property,  and  to 
'df  of  the  meaoa  ot  payment*  was  it 
not  for  the  defendants   to   proceed 
.  when  in  such  an  unprotected  state? 
^t  concur  in  the  argument  that  this 


Court  had  not  any  jurudictum^  became  the 
Bankruptcy  Court  had  Juri$dietion,  That 
Court  had  no  power  to  interfere  in  the  present 
case ;  it  could  only  give  such  security  as  might 
be  recovered  for  damages  in  an  action  at  law.  It 
was  said,  if  the  parties  were  allowed  to  go  on, 
and  proceed  so  Car  as  to  obtain  a  fiat,  then  tile 
Banimptcy  Court  would  be  capable  of  con- 
sidering  whether  there  was  a  nood  petitioner's 
debt.  But  was  that  a  reason  why  the  defendants 
were  to  be  allowed  to  proceed  so  far  as  to  sue 
out  the  fiat?  Ha  Concurred  in  the  statement 
that  there  never  was  such  a  stata  of  thing^s  before; 
but  the  only  question  was,  whether  the  Court, 
having  r^ard  to  the  agreement  and  the  debt, 
woulcT prevent  the  defendants  from  suing  out  the 
fiat  ?  Of  this  he  had  no  doubt ;  but  the  only 
difficulty  was  the  framing  the  order.  He  thought, 
however,  it  must  bo  to  restrain  the  defendants 
from  taking  any  steps  whefsby,  or  in  eonaeqaence, 
the  plaintiff  might  be  deemed,  under  the  pro> 
visions  of  the  Act  for  the  abolition  of  arrest^  &o. 
to  have  committed  an  act  of  bankruptcy,  by  not 
paying,  compounding  for,  or  securing  the  debl» 
which  was  aue  to  the  defendants  in  April  last* 
If,  however,  they  were  kept  out  of  their  debt  by 
collusion,  they  would  be  entitled  io  relief. 
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London  Gazette  Supplement^  Friday^  Dec. 
27,  publUiied  Saturday,  Dee.  28, 1838. 

This  Supplement  presents  to  the  public  a 
Treasury  warrant,  signed  by  Lord  Melbourne, 
the  Chancellor  of  the  Exchequer,  and  Mr.  Wyse, 
for  regulating  the  rates  of  postage  to  be  chaiged 
on  and  after  the  1 0th  of  January  inst.  With 
the  exception  of  being  wholly  silent  on  the  sub- 
ject of  the  rewards  awarded  to  the  projectors  or 
inventors  of  improvements  or  alterations  in  our 
Post-office  system,  and  also  with  regard  to  the 
use  (formerly  Fuggested)  of  stamps,  the  warrant 
follows  in  perfect  strictness  the  terms  of  the  ori* 
ginal  Treasury  minute,  known  some  time  since  (a). 
It  appears  also  that  the  Lords  of  the  Treasury 
adhere  to  the  impost  of  an  additional  cliarge  fsr 
postage  upon  all  letters  directed  to,  or  coming 
from,  parts  beyond  the  seas,  in  their  transmission 
between  any  part  or  parts  of  the  United  King- 
dom. So  much  for  the  ^'  uniformity"  of  the 
system. 


m^^^m^^m^ 


I      HI 
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(a)  See  ante,  voL  3,  p.  310. 
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GENTLEMEN  APPLYING  TO  BE  ADMITTED  SOLICITORS  OF  THE  COURT  OF 
CHANCERY,  AT  THE  ROLLS'  HOUSE,  CHANCERY  LANE, 

AFTER  HILARY  TERM,  1840. 


Names  and  Retidence.  To  whom  ArticUd. 

Henry  Cook,  Kingston-uponHuU.  Thomas  Thompson,  Kingston-upon-Holl. 

Augustus  Manning,  the  younger,  8,  Hcitford    Jonathan  Norman    Dalston,   Hertford  btrw 

Street,   May   Fair ;  and  Chalk  Hill  House,        May  Fair. 

Kingsbury,  Middlesex. 


The  foUowing  JExtractsfrom  the  Orders  of 
the  Mastbr  of  the  Kollb,  relating  to  the 
Admission  of  Solicitors  to  practise  in  the 
Court  of  (Jhaneery  may  at  this  time  be  of 
some  service.  \ 

Order,  87  JuJty,  1896. 
That  every  person  who  has  not  previously  been 
admitted  an  attorney  of  the  Common  Law  Courts 
shall,  befooe  he  be  admitted  to  take  the  oath 
required  to  be  taken  by  persons  applying  to  be 
admitted  as  solicitors  as  aforesaid,  undergo  an 
examination  touching  his  fitness  and  capacity  to 
act  as  a  solicitor  of  the  said  Court  of  Chancery ; 
and  that  ybvr  of  the  sworn  clerks  of  the  Court 
of  Chancery,  and  twelve  solicitors  of  the  same 
Court,  to  be  appointed  by  the  Master  of  the 
Rolls,  on  the  twenty-eighth  day  of  July  in  this 
present  year,  and  on  the  first  day  of  Easter  Term 
in  every  succeeding  year,  shall  be  examiners  for 
the  purpose  of  examining  and  inquiring  touching 
the  fitness  and  capacitv  of  every  such  applicant 
for  admission  as  a  solicitor ;  and  that  any  five  of 
the  said  examiners  (one  whereof  to  be  one  of  such 
sworn  clerks)  shall  be  competent  to  conduct  the 
examination  of  such  applicant ;  and  that  one  of 
the  Masters  in  ordinary  of  the  said  Court  of 
Chancery  shall  be  present  and  preside  at  the  said 
examination,  and  shall,  or  shall  not,  take  part  in 
the  said  examination,  as  he  shall  in  his  discretion 
think  fit ;  and  that  if  the  said  examiners,  or  the 
major  part  of  them,  shall  be  satisfied  of  the  fitness 
and  capacitv  of  the  applicant  to  act  as  a  solicitor, 
then  the  said  examiners,  or  the  major  part  of  the 
said  examiners,  shall  give  him  a  certificate,  under 
their  hands,  testifying  such  fitness  and  capacity ; 
and  the  said  Master  riiall  sign  the  said  certificate, 
in  testunony  of  his  having  been  present  and  pre- 
sided at  the  said  examination ;  and  such  certificate 
shall  be  in  force  until  the  end  of  the  term  next 
following  the  date  thereof,  and  no  longer,  unless 
the  time  shall  be  specially  extended  by  order  of 
the  Master  of  the  Rolls. 

That  the  examiners  so  to  be  appointed  shall 
conduct  the  said  examination  under  regulations 


to  be  first  submitted  to,  and  approved  by,  m 
Master  of  the  Rolls. 

Order,  9»th  Jfdy,  1836. 

That  every  person  appl3ring  to  be  admitted 
solicitor  of  the  High  Court  of  Chancery,  pursoi 
to  the  said  orders,  shall,  within  the  first  8e?< 
days  of  the  term  in  or  as  of  which  he  »  desiroi 
of  being  admitted,  leave,  or  cause  to  be  left,  wi 
the  secretary  of  the  Incorporated  Law  Societ 
at  the  hail  of  the  said  society  in  Chancery  ~ 
for  the  inspection  and  consideration  of  the 
aminers,  his  articles  of  clerkship  duly  stim 
and  also  any  assignment  which  may  have  1 
made  thereof,  together  with  answers  in  writb?  ^ 
the  several  questions  hereunto  annexed,  signed  b 
the  applicant. 

That  every  person  applying  for  admission  sba 
also,  if  required,  sign  and  leave,  or  cause  to 
left,  with  the  secretary  of  the  said  society,  for  tl 
inspection  and  consideration  of  the  examin 
answers  in  writing  to  such  other  written  or  prin 
questions  as  shafi  be  proposed  by  the  said  e 
aminers  touching  liis  said  services  and  condvc 
And  moreover,  that  every  person   applying  i. 
admission  shall,  if  required,  procure  the  attomc 
or  attorneys,  solicitor  or  solicitors,  with  whom  h 
shall  have  served  his  clerkship,  as  aforesaid, 
answer,  either  personally  or  in  writing,  to  tu 
questions  touching  the  services  or  conduct 
the  applicant,  unless  it  shall  appear  to  the  sati^ 
faction  of  the  said  examinerS|  or  the  major  w 
of  them,  that  he  is  unable  to  procure  toe  sx 
attorney  or  attorneys,  solicitor  or  solicitors, 
attend  or  answer  any  such  questions  as  aforesaii 

That  every  person  so  applying  shall  also  atteo 
the  sud  Master  and  examiners  at  the  Roll 
House,  at  such  time  or  times  as  shall  be  du 
appointed  for  that  purpose,  and  shall  answer  sua 
questions  as  the  said  examiners  shall  then  ao 
there,  in  the  presence  of  one  of  the  Masters 
the  High  Court  of  Chancery,  put  to  him,  ^ 
written  or  printed  papers,  touching  as  well  tlj 
matters  hereinbefore  mentioned,  as  also  touch b 
his  fitness  and  capacity  to  act  as  a  solicitor. 
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COURT  OF  QUEEN'S  BENCH. 

nted  to  b«  beld  in  Middlesex  and  London,  before  the  Right  Honourable  Thomas 
i%N,  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  in  and  after  Hilary  Term, 


Middletex. 


m    TERM. 

Jan.  13    Thursday Jan.  30 

Jan.  16 
Jan.  29 

APTXR   TBRM. 


Middleiex. 


London, 

Feb.  I  I  Monday Feb.  3 

will  sit  at  eleven  o'clock  in  Teraii  in  Middlesex ;  at  twelve  in  London  ;  and  in  both 
ne  after  Term. 

g  causes  will  probably  be  postponed  from  the  1 3th  and  1 6tb  of  January  to  the 
ays  ;  and  all  other  causes  on  the  lists  for  the  13th  and  16th  of  January  will  be  taken 
ly  until  they  are  tried, 
causes  only  will  be  taken  on  January  29th. 

ded  as  well  as  undefended  causes  entered  for  the  Sitting  on  Jan.  30th  will  be  tried  on 
i  Plaintiffs  wish  it,  unless  there  be  a  satisfactory  affidavit  of  merits, 
iding  over  with  Judgment  of  the  Term  in  Middlesex  will  be  taken  on  the   I  at  of 


COURT  OF  COMMON  FLEAS. 

nted  in  Middlesex  and  liondon,  before  the  Right  Honorable  Sir' ffico las  Conyno- 
I..  Knight,  Lord  Chief  Justice  of  her  Majesty's  Court  of  Common  Pleas  at  West- 
and  after  Hilvy  Term,  1840. 

IV  TBRM. 

MiddUsex,  London. 

Jan.  17     Wednesday Jan.  22 

Jan.  24     Wednesday Jan.  29 

AFTXR  TRRM. 

Middlnex,  London, 

Feb.  1     Monday Feb.  3 

e   Court  will  ait  at  ten  o'clock  in  the  forenoon  on  each  of  the  days  in  Term,  and  at 

precisely  on  each  of  the  days  after  Term. 

in  the  list  for  eadi  of  the  above  Sitting  Davs  in  term,  if  not  disposed  of  on  those  days^ 

y  adjournment  on  the  days  following  each  or  such  Sitting  Days. 

f  the  3rd  of  February,  in  London,  no  causes  will  be  tried,  but  the  Court  will  adjourn 

V. 


EXCHEQUER  OF  PLEAS. 

lisi  Prius  in  Middlesex  and  London  before  the  Right  Honourable    Jambs   Lord 
Chief  Btfon  of  Her  Majesty's  Court  of  Eichequer,  in  and  after  Hilary  Term, 


Middlesex, 
.     .     Thursday 
>nt  (if  necessary) 

Friday 
.    •     Wednesday 
ent  (if  necessary) 
Thursday 
Friday 

Middlesex, 


IN  TERM. 

Jan.  16 


Jan.  17 
Jan.  22 


Jan.  23 
Jan.  24 

AFTER  TRRlf. 


1st  Sittings  . 
2nd  Sittings  • 
By  adjournment 


London, 
Monday 
Tuesdav 


Jan.  20 
Jan  ..28 


Wednesday    .     .    Jan.  29 


Feb.  1 


London* 


Monday 


Feb.  3 


The  Court  wiD  sit  during  Term  at  ten  o* 


(to  adjourn  only) 
*clock. 
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Review  of  Nero  Books. 
REVIEW  OF  NEW  BOOKS. 


An  Introduction  to  Convbtancinq,  and 
the  History^  Nature^  Incidents^  and  Titles 
of  Legal  Estates,  by  Owen  Flintoff, 
Esq.  A.M.,  Barri6ter*at-Law.  London  : 
John  Richards  Qnd  Co.  Law  Bookaellers, 
194,  Fleet  Street.    1840. 

We  have  already  noticed  the  first  volume 
of  this  elementary  work,(a)  and  we  spoke 
of  Che  Author's  jplan  in  approving  terms ; 
but  we  were  quite  unprepared  for  the  pre- 
sent YoIumCf  which  the  Author  has  pub- 
lished separately »  although  forming  part  of 
the  Second  Volume  of  his  Law  of  Real 
Property. 

The  author  says  in  \m  Prefaee  it  wa«  ne- 
cessary, aceording  to  the  plan  laid  down,  to 
treat  in  the  first  place  of  Legal  Estates  his- 
torically,  so  that  the  reader  might  understand 
their  nature  and  origin,  before  proceeding 
to  consider  such  poipts  i^  more  immediately 
concern  the  legal  student  and  practitioner. 

The  work  before  u^  is  founded  on  the  se- 
cond volume  of  Blackstone's  Commentaries 
in  whiph  the  apthor  Jias  judiciously  made 
such  alterations  as  the  modern  state  of  the 
Law  has  occasioned.  The  most  valaaUe 
appendage  to  this  work  is  tbe  notes  whidi 
have  been  collected  with  much  industry  and 
care,  and  to  a  student  who  is  reading  up, 
will  be  found  of  essential  service.  We 
take  from  p.  112,  the  following  description 
of  an  estate  of  inheritance  in  fee  simple,  as 
an  example,  and  refer  our  readers  for  the 
fiake  of  comparison  to  2  Blacks.  Gomm.  p. 
107. 

The  fee-simple  or  inheritance  of  lands  and 
tenements  is  generally  vested  and  resides  in  some 
person  pr  other,  though  divers  inferior  estates 
may  be  .carved  out  of  it.  As  if  one  ^mnts  a  lease 
for  twenty-one  years,  or  for  one  or  two  lives,  the 
fee-simple  .remains  vested  in  him  and  his  heirs, 
and,  after  the  determination  of  those  years  or  lives, 
the  land  reverts  to  the  grantor  or  his  heirs,  who 
shall  hold  it  again  in  fee-simple.  Moreover 
the  mere  possession  of  land,  if  unexplained,  is 
primd  facie  evidence  ^  (be  estate  of  the  pos- 


sessor being  in  fee-simple; (6)  so  that  it  wiU 
constitute  sufficient  ground  for  maintaining  ut 
action  of  trespass  against  an  unlavrful  intruder,  (c) 
Yet  sometimes  the  fee  may  be  in  abeyance,  ihit 
is  (as  the  word  signifies)  in  expectation,  remem^ 
brance,  and  contemplation  in  law,  there  being  nfl 
person  iri  esse  in  whom  it  can  vest  and  abide 
though  the  law  does  not  allow  of  such  abeyances^ 
except  where  the  original  creation  of  estate 
requires  them,  or  where  the  consequences  o 
estates  do  in  congruity  require  them(rf),  aw 
considers  the  fee  as  always  potentially  exijtiog 
and  ready  to  vest  whenever  a  proper  owner  app« 
Hius,  in  a  grant  to  John  for  life,  and  afterwi 
to  the  heirs  of  Richard,  the  inheritance  is  plain! 
neither  granted  to  John  nor  Richard,  nor  can  ii 
vest  in  the  heirs  of  Richard  till  his  death,  fo 
nemo  est  hares  viventis ;  it  remains,  therefore,  u 
waiting  or  abeyance  during  the  life  of  Richard. (<^ 
This  is  likewise  always  the  case  of  a  parson  of 
church,  who  hath  only  an  estate  therein  for  ih 
term  of  his  life ;  and  the  inheritance  remains  i 
abeyance,  (y*) 

The  word  *•  heirs'*  is  necessary  in  the  grant c 
donation,  in  order  to  make  a  fee  or  inberitan 
For,  if  land  be  given  to  a  map  fpr  ever,  or  to  h 
and  his  assigns  for  <ever,  this  vests  in  him  but 
estate  for  life.(^)     This  very  great  nicetv  abo 
the  insertion  of  the  word  "  heirs"  in  all  feo 
ments  and  grants  in   order  to   vest   a   fee, 
plainly  a   relic   of    the   feudal    strictness :    I 
which,   we  may  remember  (A),  it   was  requin 
that  the  form  of  the  donation  should  be  pun< 
tually  pursued ;  or  that,  as  Cragg  («)  express 
it,  in  the  words  of  Baldus,  *'  donaiioius 
stricti  juris,  ne  quis  phis  ionaase  pramm 
quam  in  donatione  expreffieritJ^   And  theref< 
as  the  personal  abilities  of  the  donee  were  ort, 
nally  supposed  to  be  the  only  inducements  to 
gift,  the  dopee  s  estate  in  $be  land  extended 
to  his  own  person,  and  subsisted  no  longer  ( 
his  life,  unless  the  donor,  by  an  express  pi 
vision  in  the  grant,  gave  it  a  long  continuan 
and  extended  it  also  to  his  heirs.     But  this 
is  new  softened  by  many  exception6.(A^ 

in  the  first  place,  it  dloes  not  extend  to  deri 
by  will,  in  which,  as  they  were  introduced  at 
time  when  the  feudal  rigour  was  apace  weari 
out,  a  more  liberal  construction  is  allowed ;  an 
therefore,  the  devisee  will  take  a  fee-simple  whc 


-w 


ra;VoJ.l,;?p.}Wl,86?. 


(6)  4  Taunt.  17.  547.    5  T^imt.  S26. 

(c)  Harper  v.  Charlesworib^  4  B.  &  C.  ^H. 

id)  Sheffield  v.  Batcllfre,  Hoi).  338.  Sc^  aj 
Withers  v.  Isebam,  Dyer,  70  6;  IfadieB  r.  Clart 
2Ld.Baym.781. 

(«)  Co.  Lilt.  342. 

(f)  Liu.  s.  646.    See  vol.  i.  p.  34*. 

(^)Ibid.s.  1.    Perk.  243. 

(A)  See  p.  48.    See  also  1  Howd.  Com.  85  b. 

(0  t.l.t.  0,8.17. 

(A)  Co.  Litt.  9, 10. 


lievUrv  of  New  Books. 


ippean  on  the  part  of  the  testator 
greater  estate  than  for  life,  and  at 

not  to  limit  an  esUte  Uil.(/)  So 
11  pass  by  a  devise  to  A  for  evcr(m), 
iiiity  being  tantamoant  to  words  of 

or  to  him  and  his  assigns  for  ever ; 

fee  simple  (o),  or  to  him  and  his 
»  or  to  him  and  his  blood  (9),  or  to 
•),   or  **to  do  what  he  will  with 

him  for  his  own  use,  and  to  give 
e  ith  to  whom  he  pleases"(/),  or 
f  the  same  as  he  wiir*(ii),  or  "  to 
r  without  any  prior  estate  limited 

as  a  person  shall  appoint/'(r) 
IV ill  also  pass  by  saeh  expressions 
i'j:  to  *<  A  and  nia  house"(u;),  to 

stock  "(x),  to  *♦  A  and  his  pos- 

*  A  and  lus  family *'(r),  to  ••  A's 
**  A  for  life  and  afterwards  to  his 

"  A  and  hU  heir  "(A),  to  •*  A  and 

*  A  or  his  heirs  "(rf),  to  <*  A  and 
<r  their  lives »,  to  ''  A  and  his 
le  die  without  heirs,  to  B  in  fee/* 
jer  to  A(/),  to  "  A  and  his  ex- 
o  *<  A  for  life^  and  after  to  bis  next 
•0    '^  A    and    his    leeal   repvesen- 

^'  A  to  dispose  and  employ  the 
nd  her  son  at  her  will  and  plea- 
'A  (the  testotof^a  heir  at  law)  for 
inyed  by  her  without  molestation, 
ieath  without  issue  that  she  shall 
>f  at  her  will  and  pleasure/'  she 
je(/),  to  <*  A  to  do  therewith  or  to 


.'>>.    Denn  e.  Blater,  6  T.  B.  397. 
129,  1  Bfo.C.C.  J47. 

>>7.  Ollb.  Dev.  18. 

IIM,  Moore^  859,  1  Rol.  Abr.  896. 
if.  btM, 

•  pi.  9. 

.'30. 

•r.  250,  251,  Webb  v.  Herring,  1  Rol. 
E^well  V,  Perkins  a  Akk.  103,  Ooodtitle 
il^.  7,  1  In^l.  9  *,  8  Cro.  416,  3  Cro. 
p.  059,  1  JEU  A.  835.  Qui  wbcther  m 
I  hi«  posterity  gives  a  fee  or.a»tate  tail, 
v.fJenersl  e.  Bamfleld,  8  F^reem.  2(t8. 

V.  Nenoy,  8  Ves,  470. 
Wl»,17  Ves.861. 
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dispose  thereof  at  his  will  and  pleaaure'^m),  to 
"  Atogive.8ell,ordo  therewith  at  his  pleasure' YrO 

^ZC  "Jt/^l  ^^''^P^'!  ""^  ^^'  payment  of  all  my  just 
debU».  to  "  A  to  be  at  his  discretio  J'/p). 
to  "  A  to  give  to  his  children,^    or  «•  to  make 
provision    fur  his  childrenjX^),   to   '*  my  wife  to 
be  divided  and  disponed  of  to   my  children "(r), 
that  ••  all  mv  children  shall   share   equally  in  all 
my  property '(s),  to  «♦  A  for   life,  and   after  her 
decease  I  devise  all   tny   lands,    tenements,  and 
hereditaments    not     disposed    of    to    B"CO»    ^** 
**  daughters  equally  ;  if  one  die  before  the  other, 
then  one  to  be  heir  to  the  other 'Yu),  to  **  A  i^^^ 
fee  to  B  to  hold  in  the  same  uianner'Yx),  to'*  ^ 
and  his  heirs  of  Greenacre  for  his  part,  and  to  ^ 
of  Whiteacre  for  his    part"(i/'),  to  •*  trustees    ^ 
my  freehold,  copyhold,  and  all  my  personal  estate  » 
after  payment  of  certain  legacies  and  annmties**C^)« 
to  A  B  and  C  D  in  trust   to    pay    the  rents    ^^^ 
testator's  nieces,  (a) 

Besides  the  instances  already  ^ven,  a  fee  sitxa  -^ 
pie  wUl   also   pass  to   the  party    intended  to    1>^' 
benefited  by   devises  of  the  testator's  **  estate  ^^ 
[where  that  word  is  not  narrowed  by  the  content ^ 
of  the  will,  (6)  when   it  not  only  carries  the   re^l 
cstate(c)  but  also  the  fee,  although  no  words 
perpetuity  are  added.rc2)     Thus  the  devise  of  *' 
the  testator's  estate,  interest,  or  property  in     a.ray 
land"  carries  the  fee  as  do  also  the  expressions^ 
«'  All  the  rest  of  his  esUte  or  of  his  effects  l>ot.l^ 
real  and  personal,"(e)  or  "  all  the   residue  of  1^  J^ 
real  estate  ,"(y^  or  ''all  the  rest  and  residue  of  l^  j 
cstate,'*(<7)  or  **  all  that  his  cstatc,"(A)  or  «*         ^^ 
his  estate  and  cffecU,'*  where  the  intention  i^   ^^^* 

«*  all  that  his  esUte  he  hou^l^^  ^^ 
^  all  his  csUte,  to  such  uses  ^     ^    '   " 
shall  "appoint,**  (i^f)    or   **  all    his    temporal 


Bla.  461,  9  £q.  Ca.  Abr.  S90,  pi.  7 
*> -General  v.  Bamfield,  S  Ptaem.  968. 

.  0  V«.  107,  17  Vei.961,  3  East,  172, 

M  &S.  J20. 

r.  832,  Skin.  663,  1  Vent.  «16. 
13, 4  T.  R.  89. 
^>  P16wd.  880, 288. 

-"•^  c.  Towers,  1  JSden,  148. 
^•<l'-liJ«Jo,5V«.403,FeamcP-W.  l^- 
f  ^il. 6  Vet.  403.    Bat  see  15  Vea-  "* 
vul.  3  Bro.  C.  C,  894, 1  Co*,  260. 
' .  iiendl.  1 1 .  pi.  9.  ( />  $B  Wils. 


parent,  (t)    or  «*  all  that  his  csUte  he  Dot 
M .  -O*)  ^^    **  ^^  ^**  csUte,  to  such  uses 
shall    appoint,**  (fc)    or   **  all    his    tempoi 
tates,**  (0  or  •*  all  his  testamentary  esUt^^*^ 
so  the  devise  of  the  testator's  csUte,  at  o,.   ^V 

(m>  O  Mod.  Ill,  1  L«»-  ««••   ,  .  ,  ^.   ^ 
Cn)   1  I^tt-  166.8  WiU.  6.        (j)     Ch.<V 
>  «>  1  Leon.  166.  ^  (^)  «  M<>i  Hi*^ 

/ ^>  W.  Kely,  6.  W  1  J«C.  4c  W.  lnu  ^ 

I  £^  a  Vent-  U86,  Carth.  60.  (ti)  1  RaU.  Xi 
\  ar )  Co.  Lltt.  9  6, 1  Eden,  143.  Amb.  368,  V 
>«>  Co.  LiU.  8, 0.  («)  «  1^  A  t\ 

ca^  a  Brod.  &  B.  643. 
f  iA    I>oe  c.  Hunrell,  6  B.  and  Aid.  fl. 
<r)   Barnes  v.  Patch.  8  Vei.  64M,  V«i^ 
worthv.  9  Ves.  142. 

5V  7  East,  268,  3  Vej  «id  Bta  !«,  ^  , 
IB  Ve».  105,  2  Dougl.  763. 

(^\   H oldfastr.  Martin,  IT.B.  4: :.fi^^ 
-on    Cowp.  809.  *  Taunt.  176,  t  Tev  J^ 
?VV  1  Vea.  10,  Pr.Ch.884.3K^^X 

^ia^  A  llod.90,3iWd.«S^  lT,p^  ; 

(A)    «    1^^-  91,  6IU4.|i«.      I 
O  Vea- 137,  7  »-».«».  i  T   i.  ..  ^    ^ 

il\  0  Vea.  143.     ij   ST«.4t. 

cm)  3H.  Bla.4«.l 
204-      9««   a»  to-*l  ; 
,9watn,«01. 


^v*^> 


Sbow, 


--4. 


Review  of  N^  Booht^  ^c. 


IGO 

situate  at  tuch  a  plact  or  called  by  such  a  name, 
or  of  so  many  acres,(m)  has  been  held  to  carry 
the  fee,  though  this  perhaps  would  not  be  the 
ease  if  the  testator  adaed  '*  in  the  occupation  of 
such  or  such  tenants/'(n)  as  that  would  be  de- 
scriptive rather  of  the  thing  itself  than  of  the 
interest  in  it,  for  which  reason  also,  the  words 
**  perpetual  advowson"  have  been  held  not  to 
imply  a  gift  of  the  inheritance,  (o)  and  similarly 
a  aevise  of  the  testator's  '*  manor  of  S.  and  all 
his  lands  in  N."  will  not  carry  a  fee.(;>)  Like- 
wise the  word  **  estates*^  has  been  held  to  carry 
the  fee  unless  joined  to  words  of  a  different  ten- 
dency, although  Lord  Hardwicke  thought  that 
word  might  have  a  different  effect.(g)  And  the 
devise  of  the  tesUtor's  *•  part"  or  "  share'*  as 
denoting  his  interest,  carries  the  fee,  as  where  the 
ttotator  devised  *^  all  that  his  share  of  the  B. 
aiid  other  estates  situate  at  A."(0  p^  "  ^^  ^^^'^^ 
his  part,  share,  an.d  interest  of  and  in  the  estates 

late  of  the  said  A.  B."(«)  ©'  «€»""»  "  *W  '^*'  ^^ 
hUf  part/'(0  ^^^^^  01^®  tenant  in  common  in 
fee  devises  to  his  companion. 
^  ^  fee  simple  will  also  pass  by  devises  such  as 
t^ese  :  **  of  whatsoever  else  I  have  not  disposed 
of}^'(i)  of**  all  my  lands  not  before  devised/'M 
of.^Vallmy  eimceni8,"(io)af  ♦♦  all  I  am  worth,"(a?) 
of  "  all  my  worldly  substance,"(y)  of  *•  all  my 
real  property /'(z)  of  all  my  property  both  per- 
sonal and  real  for  ever,"(a)  of  "  all  my  property 
wfaatever  and  wheresoever,"(6)  of  "  all  my  right 
in  B."(c)  of  **  all  m^  interest  in  the  estates  of 

A./X<^  of  "  *^  ™y  "g^*»  ^^^»  ""^  inUrest,'Xc) 
of  *'  my  inheritance  in  W.,"  or  **  my  inheritance 
therein,**  or  to  three  persons  ^'  as  trustees  of  in- 
heritance for  the  execution  of  my  will,-'(/)  of 
**  all  my  goods,  chattels,  and  personal  esUte  to- 
gether wi£  my  real  esUte,'*(«^)  ^^ **  *^1  ^^®  residue 
and  remainder  of  my  effects  both  real  and  perso- 
nal,** (A)  of  **aU  that  myreinainder,"(i)or  <*whole 
remainder,"  (y)  of  **  all  that  my  reversion  ."(ifc) 

(m)  1  B.  and  B.  7£,  7  East,  859, 1  Dam.  and  E.  41 1>) 
9  P.  Wmt.  593. 

(fi)  Ooodwyn  v,  Ooodwyn,  1  Vea.  Sen.  928. 

(9>  3  a  and  B.  97.  (p)  1  Pri.  363. 

\q)  9  Dum.  and  E.  656. 

(r)  5  M.  and  S.  406.  Bat  the  word  **  share*'  alone 
in  a  anbatitntlon  claose  will  not  pass  the  fee,  Skin.  399, 
9  Vera.  388, 8  Vin.  344. 

(t)  6  T.  R.  999.  (0  Semble,  1 1  East,  160. 

(«)  1  Salk.  939,  Com.  R.  164. 

<•)  9  Vem.  461.  (w)  Ca.  Temp.  Talh.  986. 

is)  1  Bra  C.  C.  437-  (y )  Cowp.  306. 

(z)l8  Vet.  193, 14East,370,ib.991,6B.andC.519. 

<i4  11  Bait,  518, 14  ib.  370,  16  ib.  991. 

(^)  9  N.  R.  914.  (e)  1  Ld.  Raym.  187. 

(rf)5T.  R.90S,Dong.  763.  («)3  Bro.P.C.7  ed.  Toml. 

if)  MooM,679,  Hob.  9.     iff)  3  Atk.  486, 1  Ves.  10. 

(A)  Cowp.  990, 3  Bro.  P.  C.  388,  ed.  Toml.  But 
the  iatSnIioD  mast  bemanifett;  see  1  Bast,  88,  3  ib. 
516, 11  ib.  900, 15  ib.  394, 9  M.  and  8.  448,  3  Brod. 
and  Bfaig.  85. 

({)  Lotw.  F.  764, 1  U.  BaTia.  187. 

ij)  C.  T.  T.  168,  Ld.  Raym.  1394. 

{k)  9  Ves.  48.    But  iee  1  Vem.65.  eoatrlu 


NOTICE  TO  CORRESPONDENTS. 

H.  B.  V. — Your    communication    sho« 
knowledge  of  the  subject ;  but  you  have  negle 
to  quote  a  single  authority  to  support  it. 
shall  be  glad  to  hear  from  you  again.  ^ 

A.  J.  H.— A.  C— A  Subscriber— An  A 
cled  Clerk— J.  A.  W.— L.  T.  W.  H.  N.- 
Student — M.  K. — Anonymous,  Carlisle- 
under  consideration. 

J.  A.  M. — Your  contributions  shall  havi 

tention. 

S.  A.  W. — Do  pray  write  more  intelligiW* 

On  Jan.  6, 1840,  toiU  be  pulUUhed,  price  4#,  tp 
conHnued  Mmthiy^  Vol.  IV.  Pari  J. 

PRECEDENTS  IN  CONVBYANCI 
adapted  to  the  Present  State  of  the  1- 
Illustrated  with  Notes,  Practical  and  Critical 
Thomas  Georob  Wbstbrn,  Esq.  F.R.A.*^ 
the  Middle  Temple ;  Author  of  **  The  Comr 
taries  on  the  Constitution  and  Laws  of  Engla  - 
dedicated  by  command  to  her  Majesty  the  Qu' 
&c.  in  Gontinnation  of  the  PrscbdbvtI 
S.  Vallis  Bone,  Esq. 

This   w:ork,   independent  of  the  Precede 
which  have    all  been  worked   upon^    aboi 
with  valuable  practical  information  to  Town 
Country  Solicitors.    The  Notes  are  to 
purpose  onlff.    Among  the^e,  the  lenn  **  C 
TOM  OP  THE  Country,"  is  fully  explained. 
Tables  are  given,  shewing  those  Customs  in 
several  Counties  of  England  for  gram 
Leases  as  to  the  Term— time  of  entry— 
(]ays — ^rotation  of  crops — ^restrictions  on  ten. 
— ^repairs— draining — ^manuring — ^alao    the 
relating  to  Mining  Leases. 

Vol.  III.  was  published  Dec.  1,  with  Tahl 
Contents,  price  17<.  Priceof  Vols.  1  &2,£1J 
London:  John  Richards  and  Co.,  Law  BoolueD 

194,  Fleet-street. 
Thii  Work  will  be  completed  in  Four  Vols. 

Jn  the  Prea»f  Second  JEdt/ioii, 

COMMENTARIES  ON  THE  COXS^ 
TUTION  and  LAWS  of  England,  inr 
porated  with  the  Political  Text  of  J.  L.  I 
LoLMB,  Advocate.  By  Thomas  George  W. 
tern,  Esq.  F.  R.  A.  S.,  of  the  Middle  Tenf 
This  Edition  will  conUin  the  entire  New  lif 
and  Political  Constitution  of  the  Country  att 
present  day. 

The  Fust  Edition  of  this  Woik  was  dai 

cated   by  Command    to    Her   Majisty  t 

Queen,  and  was  honoured  by  the  ittost  rfifll 

^msked  patrouage  at  home  and  abroad.     It  fl 

[work  well  adapted  for  Syudbnts. 

John  Ricuaiids  and  Co.,  194,  Fleet  S 

Printed  tyGabK^BNoHMAir,  at  his  PrtDttaig 
S9,  Maiden  Lane,  in  the  Pariah  of  St.  Paul, 
Ganlen,  In  the  Conotj  of  Mtddleaer  ^  and  Pi 
hf  JOHV  RrcBARM,  Law  BoekaaUar^  184, 
Street,  In  the  Pariah  of  St.  Donstaa-in-pie- 
in  the  Gty  of  London.— Satardi^,  January  4,  IS 


nr  aegal  •iiilie^ 


SaTTBDAY,  JANUARY  11.  lS4a 


[Xol  11. 


Sfitt ibf  bftr^n  mud  nic  'a  oftLei 
e»  vLi^L  coci J  vipermae  crniT  froa  tbe 

t'»  m  not  z&rDlied  till  aiier  tke  e«^ 

from  d»e  aafiicves;  iLe  recoToy 

d  W  bftd,  fta-^  a*  xbe  esse  wcnud  be 

of  m  defid«B0(  briBf  a  baix^ia  SMi 

la  tbe  Statade  of  lArofaiirats^,  iwr  pcrpordnf^ 

lo  OMke  ti»  imani.  w*  mas^aSK^cm  rou'id  b» 

dcri^^  hmm  tW  |wri$j«a  a  qagaiiM 

docs  ^it  froxis9em  wj^tmar  lo  do  metre 

\    fi;UiX!v  iadcfiinUth'  the  ume  i»T  icro^.mail. 

of  die  Wml  o^ner  vil!  He  RAdHT 
^    afprvriiaed  br  aT;  who  b&T«  bad  arr  expe* 
V  W  t}K    nenoe    ia  tiues 


the    vvike  w«  of  A.  fer  tbf  !  ff  of  ]L«ii7>nrT.tnM« 

:    far  B^  wizL  Trma:iider  tr»  C.  la  u^*,  wiih  ?»• 

tkc    laamdgr  wer;  B.  rci«vrr«  10  a  aaaafll  «»  :b 

TW    P^^^yf.  a»d  C.  ««&«*  a  imreirr,  vliich  cf 

m  r«u«*  for  tke  wmnt  of  ibe  Aerkl  five- 

xW    ^*d;  bai  w  B«.  wao  ctmveyeA  10  tiie  teaaai, 

vas  bft^Ljal.T  «rii.iird  lo  aa  ooale  of 

bc4d  ia   paaaiih sbe  ivovrerr  » 

^  i&r  arf.   It  mar  pcnSV  be  dw/tne^d 

tbe 

fura 


Ift^V  1W  r.«B.ft 


_^ 
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Nefv  Laws  of  Reed  Property, 


words,  "  in  consequence  of  any  person  in 
whom  an  estate  at  law  was  outstanding  hav- 
ing omitted  to  make  the  tenant.*'     But,  it  is 
clear,  that  a  recovery,  void  for  want  of  an 
effectual  legal  conveyance,  by  a  person  seised 
at  law  for  his  onm  benefit,  is  not  aided  by 
the  statute.     Thus  if  lands  were  limited  to 
the  use  of  A.  for  life,  with  remainder  to  B. 
in  tail,  with  remainder  over,  and  A.  convey 
by  release,  without  a  lease  for  a  year,  or  by 
a  feoffinent,  without  livery,  in  order  to  make 
a  tenant  to  the  pr<Bcipey  and  B.  suffered  a 
recovery,  which  of  course  was  void,  the  act 
would  not  make  the  recovery  good ;  and  it 
would  avail  nothing  that  the  conveyance  by 
A.  was  sufficient  to  pass  his  interest  in  equity. 
The  instances  were  very  numerous  in  which, 
from  ignorance  or  inadvertence,  the  concur- 
rence of  persons  seised  of  the  immediate  legal 
freehold    as    trustees    or    mortgagees,  was! 
omitted  to  be  procured ;  and  cases  have  oc- 
curred in  which  it  was  a  point  of  great  nicety ' 
whether  the  legal  freehold  was  outstanding 
in  trustees  or  not,  and  in  which  recoveries 
were  suffered  either  in  the  confidence  that 
the  legal  freehold  was  not  outstanding,  or 
on  the  speculation  that  such  might  be  the 
resolt  of  a  judicial  decision.    Thus,  in  a  late 
case,  estates  of  great  value  were  devised  to 
trustees  in  terms  which  rendered  it  question- 
able whether  they  took  the  legal  fee,  or  only 
the  legal  freehold  for  the  life  of  A.,  who  was 
made  beneficial  tenantfor life, with  remainder 
to  B.  in  tail,  with  remainders  over;  A.  alone 
(the  trustees  being  adverse)  conveyed  to  a 
tenant  to  the  prmcipet  upon  which  a  recovery 
was  suffered  by  B. ; — if  the  trustees  took  the 
legal  fee,  then  the  entail  and  remainders,  as 
well  as  the  estate  for  life,  were  equitable,  and 
were  well  barred  by  the  recovery ;  if  they 
took  only  the  legal  freehold  the  recovery  was 
bad,  and  the  person  in  possession  would 
probably  have  been  evicted  from  these  large 
possessions,  but  for  the  intervention  of  the 
legislature,  which,  by  the  provision  in  ques- 


tion, remedied  the  defect,  or  rather  supplied 
the  total  want  of  title,  ('a^ 

Sec.  36  enacts,  That  any  device,  shift,  or 
contrivance;  by  which  it  shall  be  attempted 
to  control  the  protector  of  a  settlement  inl 
giving  his  consent,  or  to  prevent  him  in  anj 
way  from  using  his  absolute  discretion  id 
regard  to  his  consent,  and  also  any  ag^e^ 
ment  entered  into  by  the  protector  of  a  settle- 
ment  to  withhold  his  consent,  shall  be  void 
and  that  the  protector  of  a  settlement  shaU 
not  be  deemed  to  be  a  trustee  in  respect  o 
his  power  of  consent ;  and  a  Court  of  Equid 
shall  not  control  or  interfere  to  restrain  xU 
exercise  of  his  power  of  consent  nor  tret 
his  giving  consent  as  a  breach  of  trust. 

Sec.  37  provides.  That  the  rules  of  eqnitj 

in  relation  to  dealings  and  transactions  be 

tween  the  donee  of  a  power  and  any  objec 

of  the  power  in  whose  favour  the  same  m^; 

be  exercised,  shall  not  be  held  to  applv  \< 

dealings  and  transactions  between  the  pro 

tector  of  a  settlement  and  a  tenant  in  tai 

under  the  same  settlement,  upon  the  occasio 

of  the  protector  giving  his  conaent  to  a  dii 

position  by  a  tenant  in  tail  nnder  this  act. 

Sec.  38  provides,  That  when  a  tenant  i 

tail  of  lands  under  a  settlement  shall  hsv 

already  created  or  shall  hereafter  create  i 

such  lands,  or  any  of  them,  a  voidable  esut 

in  favour  of  a  purchaser  for  valnable  coc; 

sideration,  and  shall  afterwards,  under  tid 

act,  by  any  assurance  other  than  a  lease  m 

requiring  inrolment,  make  a  disposition  (| 

the  lands  in  which  such  voidable  estate  shai 

be  created,  or  any  of  them,  such  dispositioi 

whatever  its  object  may  be,  and  whateTi 

may  be  the  extent  of  the  estate  intended  i 

be  thereby  created,  shall,  if  made  by  tl 

tenant  in  tail  with  the  consent  of  the  prt 

tector  (if  any)  of  the  settlement,  or  by  ti 

tenant  in  tail  alone,  if  there  shall  be  no  sik 

protector,  have  the  effect  of  confirming  sue 

(a)  Hajres'  lotioductioD  to  Coaveyaneiiis,  194. 
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tte  in  the  lands  tbefeby  disposed  <     All  contracts  are  either — 

II  extent  as  against  all  persons';     Ist.  Dependent  upon    a  condition    pre* 

whose  rights  are  saved  by  this  cedent. 

t  the  time  of  making  the  dispo-  i     2nd.  Concurrent. 


hall  be  a  protector  of  the  settle-  ' 
loh  protector  shall  not  consent  |i 
ition,  and  the  tenant  in  tail  shall 
«ach  consent  be  capable  under 


le  same  without  such  consent  : 
ays«  that  if  such  disposition 
e  to  a  purchaser  for  valuable 
,  who  shall  not  have  express 
\  voidable  estate,  then  and  in 
»  voidable  estate  shall  not  be 
atrainot  such  purchaser  and  the 
iin{T  under  him. 
[To  be  continued.) 

PROBLEM  XI. 
Vol.  3. 

.AW  OF  Evidence. 


Srd.  Independent 
As  to  their  performance  : — 
1st.  Condition  precedent. 
A  condition  precedent  is  an  act  to  be  per- 
nfirming  the  voidable  estate  to  I  formed  by  one  of  the  parties  to  a  contract  t 
t,  then  and  in  such  case  such '  before  the  liability  on  the  part  of  the  other 
all  have  the  effect  of  confirming '.  is  to  accrue.    As  if  A.  promise  to  do»  or  to 
e  estate  so  &r  as  snch  tenant  in  abstain  from  doing,  a  certain  act,  in  consi- 
n  be  capable  under  this  act  of!  deration  of  the  antecedent  performance  of 

some  act  on  the  part  of  B.,  the  promise  of 
A.   depends  upon  a  condition    precedent. 
See  Thorpe  V.  Thorpe,  Lord  Rayro.  662; 
Salk.  171,  which  is  a  leading  case  on  this 
subject. 
2ndly.  Concurrent  Acts. 
Where  concurrent  acts   are  to   be  per* 
formed  by  both  parties  at  the  same  time, 
neither  can  maintain  an  action  against  the 
other,  without  performance  of  his  part  of 
the  contract,  or  ofiering  to  do  oo.     Rawson 
V.  Johnson,  1  East,  203. 

**  As,  if  two  men  ap'ee,  one  that  the  other 
should  have  his  horse,  the  other  that  he  will 
>trument8ofa  private  nature.—  !  pay  jgio.  for  it,  an  action  does  not  lie  for 
D  or  Will  is  given  in  evidence  the  money,  until  the  horse  be  delivered/' 
^at    is    the     seneral     rule    of  pg^  Holt,  C.  J.  in  2VP*  ▼•  ^Wpe,  ante. 

drdly.  Mutual  independent  Promises. 
From  the  observations  already  offered  on 
the    subject  of   Independent    Mutual    Co- 
l   TO    PROBLEM    IV.  j  tenants,    Conditions  Precedent,  and  Con- 

VOT      If  ' 

^^'  ^*'  I  current  Acts,  it  will  bo  seen  that  in  the  two 

«e8  may  an  action  be  brought  by  |  latter  cases  neither  party  can  bring  an  action 
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has  entered  into  a  Special  Con- 
tbe  person  with  whom  he  has 
^hile  the  plaintifTs  own  side  of 
remains  unperformed  ? 

es  of  independent  mutual  con- 
oiises,  each  party  may  maintain 
,'ainst  the  person  with  whom  he 
^,  without  performing  his  own 

ontract. 


against  the  other    without    performing   or 
offering  to  perform  his  part  of  tbe  contract. 

But  this  is  not  tbe  case  in  mutual  inde<- 
pendent  contracts,  or  promises,  for  in  such 
case  either  party   can    maintain  an  action 
independently  of  the   contract  being  p^^^ 
formed  on  his  own  aide,  and  the  reason   f^r 
this  rule  appears  to   be.  That  in  all  caa-^  ^^ 
mutual  contracts,  the  mere  promise  an<i  ^^ 
the  performance  thereof,  is  the  consider^Vi^x^  ^ 


IM  Amwer  to  ProhUm  4,  Vol  JI, 

— and  to  decide  ''Whether  one  promise  be  \ whole  consideration  on  both  sidet,  thejart 
the  conBideration  of  another,  or  whether  the  I  mutual  conditions/  and"  the  performanee 
performance,  and  not  the  mere  promise,  be  I  must  he  averred,  1  Ventr.  147.;  DuhtafSu 


the  consideration,  must  be  gathered  from 
and  depend»» entirely  upon,  the  words  and, 
nature  of  the  agreement.'* — Per  Lawranee, 
J„  in  Glazebrooh  v.  WoodroWjQ  T.  R.373, 
and  see  Hob.  106. 

In  Martindale  v.  Fisher,  1  Wils.  88,  the 
4eclaration  stated,  it  was  agreed    that    a 
rac#  should  be  run  between  a  horse  of  the 
plaintiff,  and  one  of  A.B.'8,  and  in  consi- 
deration that  the  plaintiff  had  agreed  to 
deliver  to  the  de&ndant  a  quantity  of  cloth, 
he  defendant  agreed  to  pay  a  sum  of  money 
in  ease  A.B/s  horse  should  beat,  and  then 
'  i^verred  thfit  A.]3*'s  horse  won  the   race. 
After  verdict  for  the  plaintiff,  an  exception 
w)ftB  taken  in  arrest  of  judgment,  because  it 
was  no^  averred  in  the  declaration  that  the 
plottb  wa&  delivered  to  the  defendant;  but 
the  Court    over-ruled    the    exception,  and 
dhserved,  that  this  was  an  action  founded 
onmntuid  promiseSf  and  therefore  it  was 
Dol  necessary  for  the  plaintiff  to  make  ao 
liverment  of  the  delivery  of  the  cloth  ;  and 
P^isoNj  J<  ^ook  this  distinction,  ''  Where 
«  plaintiff  declares^  that  in   consideration 
that  he  would  deliver  to  the  defendant  a 
piece  of  cloth,  he,  the  defendant,  should  pay 
a  •um  of  money  for  it,  an  averment  of  the 
'delivery  of  the  cloth  is  necessary;  but  if 
the  plaintiff  state  an  agreement,  and  then 
fitate,  that  in  consideration  of  such  agree- 
ment, he.  in  that  case  an  averment  is, not 
'  necessary." 

A  covenant  by  one  party  to  assign  his 
intenest  in  a  house,  and  the  other  to  pay  a 
sum  of  money,  is  a  mutual  and  independent 
covenant,  Trench  v.  TrenMn,  1  Lord  Raym. 
125. 

Where  a  covenant  goes  only  to  part  of 
the  consideration  onrboth  sides,  and  a  breach 
of  each  covenant  may  be  paid  for  in  da- 
mages, it  is  an  independent  covenant. 
But  where  the  mutual  covenants  go  to  the 


Attans  V.  Shore,  1  H.  Bl.  270. 

In  the  case  of  positive  agreements,  as 
action  may  be  brought  by  either  partjbe^ 
fore  performance.  And  the  following  nik 
was  laid  down  by  Holt,  C.  J.  in  Thorps  % 
Thorpe^  ante  :t— 

"If  a  day  be  appointed  for  paynes 
of  the  money,  and  the  act  for  which  ihi 
money  is  to  be  paid  cannot  be  done,  befor 
the  day  appointed,  then,  though  the  agrei 
ment  be  to  pay  the  money  for  the  doing  tk 
thing,  yet  the  action  may  be  brought  for  tl) 
money  before  the  thing  done,  becaoie  tii 
agreement  is  positive,  that  the  money  iU 
be  paid  at  the  day  appointed,'*  and  agre^ 
ably  to  this  is  48  Ed.  2,  S,  oifed  ia  7  0 
10  h.  Ughtred^%  case,  though  the  case  ispt 
there  more  generally.  To  the .  sftme 
are  1  Ventr.  147,  Large  v.€he$kire  ;  1 6 
320,  Pordage  v.  Cole;  and  see  the  note( 
by  Seijeant  Williams. 

Lastly,    The  rules  which  are   oontii 
in  these  cases  lire  clear  and  indisputah!^, 
the  difficulty  liefi  in  their  appncation  to 
particular  case,  i     • 

Where  there  are  several  coremints,  pf 
mises,  or  agreements  which  are  independt 
of  each  other,,  one  party  may  maintain 
action  against  the  other  for  «  breach  of  \ 
covenants,  ike.  without  averring  or  provt 
a  performance  of  the  covenants,  &c.  on ! 
the  plaintiff's  part  * 

But  where   the  covenants,   ftc.  are 
pendentf  it  is  necessary  to  aver  and  pror 
performance  on  his  part,  to  entitle  him 
to  an  action  for  breach  of  the  coveoaots 
the  part  of  the  defendant's. 

The  contracts  or  promises  are  construec 
be— dependent  or  independent  of  each  od 
according  to  the  intention  and  meanio|i 
the  parties,  and  the  good  sense  of  the  c\ 
and  technical  words  should  give  way  to  s^ 
intention,  1  Term,  Rep.  646.;  Efathan 
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^pany,  8  Tma.  Rep.  668. }  ftod ,  psy  into  tb«  Bank  of  Engknd  th«  •tun  of 
ment  of  Lord  Maotfield  in  King^  j  <^35.  1 8#.  4^.  in  the  name  of  the  Accountant* 

«to«,   Dougl.  690. 5  and  Burn- '?;"•£  ^J  ^^f.^T^"'*  f  ^^""^i  J^*,.P^^"' 
«,...    ...       ,•-  tiff  filed  her  bill  on  June  17,   1839,  alleffm/r 


1  Willos*  Rep.  157. 


Jm    A.     AA. 


3F  CHANCERY.— Dec.  U. 


therem  that  one  Thonas  Harrild,  by  hia  «ii^ 
bearing  date  the  -28th  of  February,  1828^  ga?e 
and  bequeathed  unto  hia  «on,  Robert  Harrild,  a 
defendant  thereto,  and  hia  son-in-law,  Sa&io^ 
Smith,  another  defendant,  all  hia  property  upon 
'i  trust,  that  thev  would  pay  all  hia  juat  debu,  tea- 
,,  tamentary  and  general  expenses,  and  after  the 
I*  same  were  duly  paid  and  satisfied,  should  divide 
I  the  residue  into  three  parts,  oae-thiid  to  go  to 
jithe  defendant,  Samuel  Smith,  in  ngbl  of  hia 
;  wife,  who  was  a  daughter  of  testator ;  one^thiad 
to  the  defendant,  Robert  Harrild,  and  the  re- 


ExPARTB  Parker. 

ROM  THE  Court  op  Review. 

.  —  Adt  for    Aboiuhing  Arrest  '  maining  one- third  was  to  be  dirided  between  the 
lec.  8. — Practicr.--  Validity  of  ^^^^  children  ol  a  deceased  daughtee.    The  lea- 

|tator  died  in  August,  1 829,  without  having  al* 


I  tared  or  revoked  his  will.     After  the  proving  of 


an  appeal  from  an  order  of  the  ;, he  will,  the  defendant  Samuel  Smith  acted  kfone 


lew. 


appeared 
affidavit  (^  da^t  was  made^  on  the 
smber  a   fiat  issued,  and  on  the 


in  the  execution  thereof,  and  the  bill  prayMl^ 
account.  The  defendant^  Samuel  Smah«  alone 
. .  J,  .  ^  .  .  put  in  *n  answer,  from  which  it  appeared  that 
.er  a  second  issued,  the  first  having  the  complainant,  Jsne  Barton,  upon  the  deaifc 
led  for  w^t  of  prosecution.  All  of  her  parents,  went  to  Kve  with  the  testator,  and 
nga  were  hy  d^enmt  person^,  and  upon  his  death  (she  being  only  12  yean  of  ago. 
Ww  hefd  the  second  fiat  good;  ^^  having  no  place  to  go  to  except  the  work- 
kruptcy  havmgbeen  completed  by  house)  the  defendant.  Samuel  Smith,  took  her 
the  first.  into  his  houw,  and  boarded  her,  clothed  her, 

//contended  that  the  second  fiat  and  educated  her,  when  she  was  w«U  enough  to 
havmg  been  issued  withm  two  go  to  school  (for  during  the  greater  part  of  the 
Doreover  it  waa  not  sued  out  by  time  it  appeared  she  was  under  the  care  of  * 
had  made  the  affidavit.  physician),  from  the  month  of  February,  tS^^* 

ion  supported  the  order  of    the  to  the  month  of  Au^st,  1836,  at  which  lime 
^7;  ...  the  complainant  left  him  in  a  very  abiupl  amn^ 

Chancellor  said,  it  was  oer-  ncr.  givhig  no  reason  for  her  so  doing,  and  only 
It  the  fiat  need  not  be  issued  by  .  „otlce  of  five  minutes  ;  and  he  submitted  lhn4 
the  affidavit.     The  act  of  bank-  .uch  boarding,  &e.  with  feea  to  the  physidaB* 
om  the  mabiUty  of  a  party  to  pay  «d  expenoes  of  medicine,  and  alao  expoDcaa  of 
matter  to  whom.     In  September ,  »  journey  to  Margate,  whether  ahe  went  by  ord«r 
inkruptcy  was  comolete,   and  the  of  her  physician,  was  an  ample  set  off  againsC 
as    proper  y  issued    within    two   the  small  demand  of  complainant  (£37.  6a.  «rf.>5. 
t  were  held  invalid,  any  creditor  and  he  abo  in  hia  answer  set  forth  a  acfaedule  s» 
e  power  of  destroying  the  effect  of  prayed,  driving  an  account  of  all  moneys  received 
ikruptcy  by  filing  an   affidavit   of  ,  by  him  and  paid  by  him  on  account  of  all  moni 
muting  the  time  to  expire      The   owed  by  the  said  testator,  but  omitted  to  give  t_. 
e  Court  of  Review  waa  right,  and  ].  account  of  all  the  legaciea  h*  had  paid.     <Jo  th 
•  might  be  proaecuted.  '"       ■    •-'     * 

CELLOR'S  COURT.— 2>ec.  21. 

I^ARToN  r.  Smith. 

^>swER  after  Ambkdmbnt  of 
\ht  of  Defendant  to  set  forth  aii- 
'dnk  to  that  set  tnU  in  his  An- 

original  BdL 


25th  of  November  laat,  compUinant  obtained  mra 
order  to  amend  her  bill,  which  ahe  did  on  D^^^ 
5,  and  made  her  brothers  dcfendantt,  and  al^^ 
added  a  further  interrogatory,  whether  the  d^^^ 
funeral  and  tealamentary  exigences  and  legaci^* 
of  the  tesutor,  had  been  fuUy  paid.     On    i>^^ 
14th,  the  defendant  Smith  put  in  an  answ^^    ^  * 
the  amended  bUl,  and  stated,  that  he  had   \>^^-m 


all  the  /macm*.  except  th«»  of  th*  comply 
agMost  which  he  had  •  lien,  and  thrt  the  W 

1  »pplie«tioii  made  by  the  plaintiffi  had  «lwcl»««^  *»•"*•  ,.   ,  .    i^„.    .■ 

«  dtfendanl,  Samuel  Smith,  to'      Mr.  Wakefield  now  •ppl»«l  »•  "**    '»• 
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of  £335.  IBs.  4d.  (admitted  by  the  first  answer 
to  be  in  the  hands  of  the  defendant  Smith  after 
the  debts  and  funeral  exjpences  of  the  testator 
had  been  paid)  paid  into  Court,  contending  that 
the  second  answer  could  not  alter  the  purport  of 
the  first. 

Mr.  Jacobs  for  defendant  Smithy  contended, 
that  as  the  complainant  had  altered  her  original 
bill,  she  had  released  the  defendant  from  his 
first  answer,  and  that  he  was  entitled  to  set 
forth  another  schedule  to  his  second  answer. 

The  Vicb-Chancbllor  said,  he  could  not 
order  the  defendant  to  pay  into  Court  the  sum 
mentioned  in  the  original  bill,  as  the  complainant 
had  amended  her  bill  the  defendant  was  entitled 
to  set  forth  another  schedule,  and  also  consider- 
ing the  small  sum  that  she  would  be  entitled  to 
(provided  the  defendant  could  not  prore  his  lien), 
would  be  consumed  in  paying  the  money  in  and 
taking  it  out  of  Court,  and  therefore  the  motion 
must  be  dismissed,  but  the  costs  to  abide  the 
event  of  the  hearing. 

COURT  OF  EXCHEQUER.— JV^or.  14. 


1 


Sittings  in  Equity ^  before  Lord  Abinger. 

Sloman  v.  Kelly. 

Gambling — Practicb — As  to  sufficiency  of 
Answbr,  where  tfie  Defendant  would  be 
liable  to  pains  and  penalties  on  making  an 
admission  that  the  money  w€u  lost  at  play, 

Mr.  Simpkinson^  for  the  plaintiff,  stated  that 
Mr.  Kelly,  the  defendant,  had  brought  an  action 
against  the  plaintiff  in  the  Court  of  Exchequer 
to  recover  the  amount  of  certain  cheeks  and 
I  O  U*8  which  he  had  received  from  Mr.  Slo- 
man,  but  which  that  gentleman  had  refused  to 
pay,  or  permit  his  banker  to  pay.  Soon  after 
the  action  had  been  brought,  a  bill  was  filed  in 
this  court,  setting  forth  that  the  documents  above 
referred  to  were  obtained  without  sufficient  con- 
•tderation,  and  praying  the  court  to  grant  an  in 
junction  to  restrain  Kelly  from  proceeding  with 
the  action-at-law  which  he  had  brought.  The 
bill  further  stated,  that  in  the  month  of  October, 
]8-)8,  the  plaintiff  in  the  present  cause  had  oc- 
casion to  visit  Heme  Bay,  where  he  met  the  de- 
fendant Kelly,  who  resided  and  carried  on  busi- 
ness  in  Clifford  Street,  Bond  Street,  where  he 
kept  a  coffee-house  called  the  Lounge,  at  which 
billiards  were  played ;  that  he  kept  cards,  dice, 
Ac,  and  that  his  house  was  frequented  by  gam- 
blers; that  on  the  5tK  of  October,  1838,  the 
plnintiff,  the  defendant.  Captain  PolhiU,  Mr. 
Holt,  Mr.  Decane,  Mr.  Farris,  and  several 
others,  dined  at  the  Pier  Hotel,  Heme  Bay;  that 
«  great  deal  of  wine  was  drank  upon  the  occa-^ 
sion  :  that  Mr.  Sloroan  was  much  affected  by 
the  wiue  he  had  ukeo,  and  thai  Mr.  Kellv  ^e- 


mained  perfectly  sober;  that  at  the  toggestionof 
the  latter,  cards  and  dice  were  introduced ;  that 
they  played  at  hazard,  at  which  game  plainlif 
lost  money  to  a  large  amount,  when  defendant 
supplied  him  with  the  means  of  continuing  his 
play,  and  further  losses  ensued  to  the  aoiooni 
of  £700.  for  which  he  gave  checks  and  1 0  U's; 
that  Sloman  had  reason  to  believe  he  had  been 
duped ;  that  he  therefore  called  at  his  bankers 
and  requested  the  checks  given  to  Kelly  might 
not  be  paid.  The  defendant  in  the  present  caiue, 
in  bringing  his  action  in  the  Court  of  Exchequer 
set  forth  in  the  declaration  that  the  documeoti 
above  referred  to  were  in  part  for  money  lent, 
and  in  part  upon  accounts  stated  and  settled,  h 
his  answer  the  defendant  admitted  that  he  kefi 
the  coffee-house  called  the  Lounge,  in  whid 
there  were  only  two  billiard-tables ;  he  admitte: 
that  on  the  occasion  of  the  dinner  above-iDco- 
tioned  he  was  present  at  the  Pier  Hotel,  Hcru 
Bay ;  that  much  wine  was  drunk ;  but  contends 
that  it  took  considerable  effect  upon  himself,  w 
none  whatever  upon  the  plaintifi^ ;  that  the  now] 
for  which  he  brought  an  action  against  Mr.  Sl^ 
man  was  not  money  lost  at  play,  but  money  bus 
rowed  of  him  at  different  times  by  that  gentid 
man.  To  this  answer  exceptions  had  been  takce 
and  the  matter  now  came  before  the  Court  d 
detemiine  whether  or  not  the  answer  was  ^vm 
cient.  It  was  contended  that  the  defendant  wi 
bound  to  give  a  full  and  explicit  answer,  8eem| 
that  it  would  not  subject  him  to  any  paisi  i 
penalties. 

Mr.  Therry,  on  the  other  side,  said  that  i 
would  subject  him  to  pains  and  penalties.  H 
could  not  be  called  on  to  gi? e  an  answer  f 
points,  which  answer,  if  given  in  the  affirmititl 
would  subject  him  to  the  charge  of  being  gii " 
of  two  acts  contrary  to  law — the  one, 
gaming — the  other,  renewing  post  dated  ch 
for  some  of  the  checks  were  dated  on  the  9tk 
October ;  there  was  not  one  of  the  I  O  U's 
bore  date  subsequent  to  the  time  set  forth  in  i 
bill.  A  defendant  in  equity  stood  in  a  sitoatiri 
similar  to  that  of  a  witness ;  he  could  not  I 
called  upon  to  state  anything  that  might  hai 
the  effect  of  criminating  himself. 

Lord  Abinger  observed,  that  the  defeodd 
had  said  enough  in  hia  answer  to  prevent  its  ■ 
ing  read  against  him.  A  defendant  migbi  m 
cline  to  answer  upon  certain  points ;  but  if  i 
answer  at  all,  why  not  answer  fully  ?  ^ 

Mr.  Therry  contended  that  the  present  m 
an  exception  to  the  general  rule. 

Lord  AsiifGEB. — The  defendant  is  not  bed 
to  say  that  the  money  was  lost  at  play;  but  hd 
ing  stated  that  it  was  money  lent,  he  should  bm 
suted  the  time  when,  the  place  when,  and  A 
persons  in  whose  pieaence  the  transaction  toa 
place.     As  a  year  had  elapaed,  he  would  tio| 
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rer  m  the  aflBiiiuuiv«»  subject  himttlf 

i  penalties. 
IS  allowed. 

)GATIVE  COyjKT.— Dec.  4. 

ON  AND  AlfOTHIR  9.  ClARKB. 

Act.  1  Vict,  c.  Q6.  s.  9.— W'A^ 
(^/€^to<ion  if  sufficient  when  made 
ne  room  in  rohich  ike  Testator  was 
ft  the  curtains  of  which  were  closed 

I. 

isedy  Mr.  Patrick  PefMC,  of  Brorap- 
lied  in  Jane  last,  having  eiecitted 
'hilst  confined  to  his  bed  of  the  ill- 
h  he  died,  he  gave  directions  to  his 
Rev.  Mr.  Fitspatrick  (his  residnary 
epare  a  codicil  increasing  the  legacy 
rrant.  The  codicil  was  prepared  by 
rick,  who  brought  it  to  the  testator 
)om :  the  bed  stood  with  the  foot 
fire-place ;  the  cartains  were  drawn 
s,  but  closed  at  the  foot ;  two  small 
n  the  room,  one  at  the  foot  of  the 
*,T  at  the  betl-side.  Mr.  Fitzpatrick, 
mce  of  the  legatee,  the  nurse,  and 
te«itator'a  £Dotinan«  read  over  the  co- 
y  to  the  testator,  who  approved  of  it 
Mice  and  hearing  of  all  those  per* 
i;^ed  it  in  their  presence,  though 
ut  actually  see  the  testator  sign  his 
was  standing  by  the  fire,  and  the 
ie  bed  were  closed  at  that  part.  Mr. 
tte^ted  it  in  the  presence  of  the  tes- 
en  being  intimated  that  White  should 
It  codicil.  Mr.  FitZ|iatrick  again  read 
>  presence  and  hearing  of  the  testa - 
ite  attested  it  in  the  room  upon  the 
^  foot  of  the  bed.  the  curtains  re-  ■ 
sed.  though  the  testator  might  not 
m  do  so.  The  question  was.  whe- 1 
\  a  valid  attestation  within  the  mean- , 
act.  which  requires  that  the  wit- 
Id  attest  the  execution  io  the  ^  pre- 
e  testator. 

*erC$  Advocate  contended  that  the 
'-as  not  in  the  presence  of  the  tes* 
hat  the  allegation  ought  to  be  re- 
primd/ade  the  witness  was  not  (as 
Joruugh  expressed  it  in  Wright  v. 
I  Man.  k  Sclw.  194)  **  within  the 
organs  of  sight,**  (a)  that  the  judges 
M  the  Statute  of  Frauds  (29  (Jar.  2. 
luwcd  a  constructive  presence  where 
might  see  the  witnesses  sign  their 
in  adjoining  room.  Cassoii  v,  Dade. 
Ca.  98;  Shii«s  v.  Qlsnootk,  2  Salk 
1  r.  Winchelsea.  3  Russ.  44 1 . 
urns  contended  that  the  attesting  wit- 


ness being  in  the  room,  and  signing  the  will  which 
had  been  previously  read  over  and  executed  by 
the  testator,  was  a  proper  act;  that  frsud  was  not 
chareed,  and  that  in  the  cases  which  had  been 
decided  in  other  courts,  it  was  held  that  a  con- 
structive presence  would  be  sufficient  to  establish 
a  due  attestation,  even  under  the  Statute  of 
Frauds. 

Sir  H.  Jbnnbr  held  that  the  allegation  roust 
be  admitted,  and  that  if  a  frsud  was  not  alleged, 
the  proofs  were  complete,  and  the  will  and  co*> 
dicil  would  be  entitled  to  the  probate  of  the  court. 
The  last  paper  was  signed  in  the  room  where  the 
deceased  was.  he  being  perfectly  cognizant  of 
what  was  going  forward.     Primd  facie  such  sn 
execution  was  good,  if  there  waa  not  fraud,  sn^ 
in  this  case  such  was  not  alleged.     The  whole 
question  turned  on  the  meaning    of  the  word 
**  presence."    It  is  said  that  the  requisites  of  tbo 
act  have  not  been  complied  with,  inasmuch  f 
White  did  not  actually  see  the  testator  si;^  ^^ 
name;  but  I  should  be  of  opinion,  under  tb^ 
words  of  the  act,  without  referring  to  the  cas^ 
which  have  been  cited,  that  the  witneaa  being  ^^ 
the  same  room  was  present^  the  object  of  the  *^ 
being  to  prevent  fraud  being  practised  upon  tb^ 
deceased  by  the  substitution  of  another  pap^* 
It  is  pleaded,  in  some  decree,  that  the  testato^ 
might  have  seen  White  sign  the  paper ;  and  *' 
am  of  opinion  that  the  paper  being  attested  ^ 
the  loot  of  the  bed,  nher  ils  being  twice  re«^ 
over,  the  testator  knowing  what  waa  going  ots# 
this  is  a  sufficient  attestation  in  the  presence  o^ 
the  testator.     The  cases  decided  under  the  A<?^ 
of  Charles  II.  (the  Sutute  of  Frauds)  did  not  im  ^ 
mediately  bear  on  the  point  now  before  the  coar^* 
In  the  case  of  the  Duke  of  Roxburgh.  (Todd 
0.  Winchelsea,  ante,)  and   others   noticed,  thts 
attesting  in  an  adjoining  room,  where  the  testator 
might  see  the  act,  waa  held  good*      Here  sh^ 
act   took  place  in   the    same  room    where  th^ 
tesUtor  was.     In  Caason  r.  Dade  Cb)  this  doo  ^ 
trine  was  carried  to  a  great  extent ;  for  there  tU^ 
testatrix,  havhig  gone  to  the  office  of  her  sol ;  ^ 
citor  to  execute  her  will,  retired  to  her  «««%^ 
to  execute  it,  the  witnesses  attending  her.    Af^T^ 
having  seen  the  execution,  they  returned  to  ^|    •* 
office  to  attest  it,  and  the  carnage  bemg  <»^.  *^ 
dentaliy  put  back,  it  was  awom  by  a  pet*^^  a^ 
the  carriage,  that  the  teaUtnx  was  th«by  j^Z^ 
in   a   situation,    whence,   looking   throui'V/^^ 
window,  she  might  have  seen  the  wu,^^;^  t  ^^^ 
test  the  wUl  in  the  office ;  and  itwaa  aftw^,^    ^^.^  ^ 
delivered  to  her  in  the  famag*  bythr  *vv^^^^ 
who  told  her  that   they  had  attested  n^       ^  ^^^ 
case  it  waa  held  that,  constma»*eu ,  u^  ^\  ^  , 
attested  in  her  preae«ce,  ^^J 

length.  In  the  other  ^^^^J^^ 
upon  their  own  peculiar  c«a»s««- 
of  constructive  presence  •«  t.-i     < 
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requisites  of  the  Statute  of  Frauds.  The  object 
of  the  act  is  to  prevent  fraud,  and  fraud  might 
be  conunitted  in  the  very  room  of  the  deceased, 
by  the  attestation  being  done  in  a  corner  of  it. 
But  here  there  can  be  no  suspicion  of  fraud,  for 
the  drawer  of  the  will  is  the  residuary  legatee, 
who  will  be  a  sufferer  to  the  extent  of  the  addi- 
tion the  codicil  makes  to  the  legacy,  and  the 
legatee  himself  was  present.  I  am  of  opinion, 
as  faros  my  impression  goes  of  the  true  con- 
struction of  the  act,  that  where  a  paper  is  exe- 
cuted by  the  deceased  in  the  same  room  where 
the  witnesses  were,  who  attest  in  the  same  room 
where  the  testator  was  at  the  time,  they  do  attest 
it  in  the  presence  of  the  testator,  though  he  may 
actually  see,  or  could  not  see  them  sign ;  so  that 
if  the  facts  pleaded  can  be  established,  I  must 
pronounce  for  the  validity  of  the  paper. 

The  Qiuen*s  Advocate  said,  after  the  expres- 
sion of  the  opinion  of  the  Court,  the  executors 
would  take  probate. 


(a)  In  that  case,  it  was  proved  that  the 
testator  lay  in  bed  when  he  executed  the 
will ;  that  the  head  of  his  bed  was  placed 
against  a  partition,  which  separated  the  bed- 
foom  from  another  room.    The  door  of  each 
of  these  rooms  opened  into  the  same  passage; 
and  the  night-chair  was  placed  between  the 
testator's  bed  and  the  door  of  his  bed-room, 
Yerj  near  to  the  door.     After  the  testator 
had  signed  the  will,  there  being  no  table  in 
his  bed*room,  the  witnesses  retired  to  the 
other  room,  and  wrote  their  attestation  at  a 
table,  which  stood  before  the  fire-place  of 
that  other  room,  and  the  doors  of  both  rooms 
were  open.    While  the  witnesses  were  re- 
tiring for  that  purpose,  with  the  will,  into 
the  other  room,  the  testator  called  to  his 
attendant,  who  was  in  the  room,  using  an 
expression  which  he  commonly  used  when 
he  required  his  assistance,  to  help  him  to  the 
night-chair;  but  there  was  no  further  proof 
of  his  going  to  the  night-chair. 

Loan  Ellenbobouqh,  C.  J.,  said — It  is 
not  necessary  that  a  devisor  should  actually 
see;  bat  the  question  is,  whether  he  must 
not  be  in  such  a  situation  that  he  might  see 
the  witnesses  attest.  I  am  old  enongh  to 
remember  the  decision  of  CSajson  v.  Dade  (see 
n.  (b)  npon  that  "point }  and  afterwards  went 
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to  view  the  office^  through  tba  window  ^ 
which  it  was  proved  that  the  testatrix,  who 
sat  in  her  carriage  when  the  will  was  attested 
in  the  office,  might  have  seen  what  was 
passing  there.  In  favour  of  attestation  it  is 
presumed  that,  if  the  testator  m^ht  see,  he 
did  see.  But  I  am  afraid,  that  if  we  gel 
beyond  the  rule,  which  requires  that  the 
witnesses  should  be  actually  tvithin  the  reatk 
of  the  organs  of  sigkty  we  shall  be  givinj 
effect  to  an  attestation  out  of  the  divisor^i 
presence ;  as  to  which  the  rule  is,  that  where 
the  devisor  cannot  by  possibility  see  the  act 
doing,  that  is  out  of  his  presence. — En. 

{b)  In  this  case  the  testatrix  ordered  her 

will  to  be  prepared,  and  went  to  her  attorney'^ 

office  to  execute  it.     Being  asthmaticat,  an<i 

the  office  very  hot,  she  retired  to  her  caii 

riage  to  execute  the  will,  the  witnesses  ai- 

tending  her ;  after  having  seen  the  execution 

they  returned  into  the  office  to  attest  it.  afid 

the  carriage  wasaockLentally  pot  back  to 

window  of  the  office,  through  which,  it 

sworn  by  a  person,  in  the  carxiage,  .the  (£ 

tatrix  might  a^  what  pasaed ;  immediatBli 

after  thd  attestation^  thb  witnesses  took  t 

will  to  her,  aivl  one  of  them  deliyered  it  U 

her,  telling  her  they  had  attest^  it;  apJ 

which  she  folded  it  up  and  put  it  into  hA 

pocket.     The  Lord  Chancellor  inclined  ver] 

strongly  to  think  the  will  w^  execulad,  aiK 

the  case  of  Bkire$  v.  Olaueaoky  Q  Salk 

688. ;  1   Eq.   Abr.  408,    was  relied    upoi 

to  that  purpose.     Mr.  Arden  pressed  mad 

for  an  issue ;  but,  finding  the'  Lord  CktoKd 

lor's  opinion  very  decisive  against  him,  d^ 

clined  it.    See  JEccleston  v.  Petty  al.  Speh 

Carth.  80;  Comb.  166$  1  Shovr.  88;  Hob 

222.    Broderieh  r.  Broderieh,  1  P.Wm 

239.    MacMl  v.    Temple,  2  Show.  288 

Davy  y.  SmUh^  3  Salk.  805.    In  Shim  t 

OlaucoeK    the   testator    had   desired   th 

witnesses  to  go  into  another  room,  set^i 

yards  distaiit,  to  attest  it,  in  which  then 

was  a  window  broken,  tfaroagli  wUch  tM 

testator  might  see  them.    Ht  per  Cur.  Tb 
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ifed  alteltiBg  ia  Iw  plnettiice,  to 'j  the  prisoner,  the  power  of  the  Court  to  Ukc  the 


niding  mother  wtU  in  phrae  of| 
It  ifl  enough  if  the  testator 
t  is  not  necessary  that  be  sbonld 
them  signing ;  for  at  that  rate 
lonid  but  turn  his  back  or  look 
d  Titiate  the  wiU,  Here  the 
in  the  view  of  the  testator;  he 
seen  it,  and  that  is  enongh. 
tatar  being  tick  Mhould  be  in  bedf 
ain  drawn. — En. 
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4. 


Vbraham  Henait  CHAMBgaS. 

^isking  Imprisonment  for  Debt^ 
ruRisoicTiON  of  the  Court  as  to 
7  a  person  to  Newgate  for  con- 
not  Jiling  kis  Schedule  after  a 
tad  obtamed  a  Vxsriico  OnnBR. 

had  obtained  a  vesting  otder  in 
the  insolvent  bad  neglected  lo  file 
as   required  bj  the   1  &  2  VicL 

roffe  said  he  was  tnstracted  by  Mr. 
•n,   solicitor,    of   Bank-bviiaingSy 

apply  for  a  rule  calling  on  Mr. 
show  cause  why  he  should  not  be 
the  common  gaol  of  the  county  in 

dwelling,  for  a  contempt  of  Court 
bedieoce  to  the  otder  to  file  his 

'  CoMMissiONBR  ssked  where  Mr. 
s  confined. 

rofie. — In  the  Fleet  Prison,  where 
or  some  time. 

iMissioNBR. — ^What  power  have  we 
an  order,  as  to  commit  him  to  the 
I  thought  the  question  had  been 
mother  case. 

roffe  said  he  was  not  aware  the 
been  decided.  It  had  been  ar«^ued 
'  a  man  named  Jeremiah  Board,(a) 
I  many  yeare  in  the  fleet  Prison. 
)uld,  perhaps,  allow  him  to  read  the 
^Ir.  Wilton,  in  which  the  urgent 
be  application  was  stated. 
!  remarked  that,  in  the  ease  men* 
amed  friend  denied,  on  the  part  of 


e  ttte,  Vol.  I.  Pit*  108,  U3, 9Q0. 


man  out  of  the  custody  of  the  warden. 

Mr.  Woodroffe. — I  appeared  for  Mr.  Brown, 
the  warden,  and  not  for  the  prisoner.  The 
Court  will  grant  a  rule  on  the  affidavit  I  have  in 
this  esse. 

The  Chibf  Commissiovsr  ordered  the  affi- 
davit of  Mr.  Wilton  to  be  read. 

Mr.  Woodroffe  proceeded  to  read  the  affidarit. 

It  set  forth  that  a  vesting  order  was  made  on  the 

j  1 9th  December  last,  and  Mr.  Chambers  had  been 

I  called  upon  on  the  same  day,  by  a  rule,  to  file 

'  his  scheaule  within  fourteen  days. 

Chief  Commissiombr. — When  was  he  re- 
quired ? 

Mr.  Woodroffe. — On  the  I9th  December. 

Chief  Commission  rr. — We  sre  very  quick 
here;  hardly  a  fortnight  has  elapsed.  We  should 
give  a  man  *'  breathing  time.' 

Mr.  Woodroffe. — We  show  that  Mr.  Cham- 
bers has,  since  he  hss  been  in  prison,  received 
JB2000,  and  has  control  over  £23,000  more. 

Chibf  Commibsionbr. — He  has  only  bsd 
fifteen  days'  notice.     It  is  rather  sharp. 

Mr.  Woodroffe.*— It  is  sixteen  days,  sir.  Will 
the  Court  permit  me  to  state  the  case  ? 

The  Chief  Commissionbr,  after  consnhing 
Mr.  Commissioner  Bowen  on  the  subject,  asked 
to  wliat  prison  it  was  sought  to  commit  Mr, 
Chambers  ? 

Mr.  Woodroffe. — To  the  common  gaol  of  the 
plaee^^-iVetDga/e,  according  to  the  words  of  tiM 
act.  We  come  to  this  Court,  which  we  sw  is 
more  potent  than  that  of  Bankruptcy.  The 
matter  has  now  been  in  agitation  since  1825. 

Chief  Commissioner. — Don't  you  think  this 
may  stand  over  until  next  week,  giving  the  party 
further  time  ? 

Mr.  Woodroffe. — We  say  he  has  control  ov^r 
£23,000,  and  we  come  to  a  more  efficient  Court 
than  the  one  in  which  it  has  been  since  1826. 

The  Chief  Commissioner  thought  the  Court 
had  no  power  to  grant  the  application;  at  all 
events,  it  had  better  be  made  some  days  hence. 

Mr.  Woodroffe  said  the  Court  coald,  ondes 
the  act,  make  an  order  for  the  commitment  of 
Mr.  Chambers  to  Neweate,  or  any  other  prison, 
for  contempt,  and  it  might  be  lodged  at  the  gate, 
in  case  he  should  settle  with  his  creditors  and  go 
out  of  custody ;  then  he  could  be  taken  on  the 
warrant. 

Chief  Commissioner. — That  is  another ques- 
uon.     You  had  better  move  next  week. 

Mr.  Woodroffe. — Perhaps  the  Coott  wiB  allvii 
me  to  move  the  latter  end  of  next  week* 

Chief  Commissionbr* — When  you  like.      , 
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Before  the  Lord  Chancellor,  at  Westminster. 


Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thurday 

Friday 


Jan.  II 
••  13 
14 
15 
16 
17 
18 
'20 
21 
22 
23 
24 
25 
27 
28 
29 
30 
31 


«« 

cc 
<< 
c« 
<( 
«( 
(< 
a 
<t 
<• 
<( 
i< 
cc 
<« 
« 


■■i 


( 


Appeal  Motions  and  Causes  from  tbekat  Ptp< 
Petitions. 

Causes  from  the  last  Paper,  and  Appeals. 

Appeal  Motions  and  Appeals. 

Appeals  and  Causes. 

Appeal  Motions  and  Causes. 

Appeals  and  Causes* 
Appeal  Motions  and  Causes. 


Such  days  as  his  Lordship  is  occupied  in  the  House  of  Lords  excepted. 
Before  the  Vice-chancellor,  at  Westminster. 


Saturday      Jan.  11 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturflay 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 


« 
it 
it 
it 

«c 
i* 

4< 

4* 

It 
41 
4( 
4« 
<( 
(( 


13 
14 
15 
16 

17 

18 
20 
21 
22 
23 

24 

25 
27 
28 
29 
30 
31 


i 


Motions. 

Petition  Day.  ■ 

Pleas,   Demurrers,    Exceptions,     Causes,   uj 

Further  Directions. 
Motions. 
Short  Causes,  Unopposed  Petitions  and  Gcna 

Cause  Paper.  ' 

Pleas,   Demurrers,    Exceptions,    Causes, 
Further  Directions. 

Motions.  I 

Short  Causes,  Unopposed  Petitions  and  Geoen 

Cause  Paper.  ' 


Pleas,    Demurrers,    Exceptions,    Causes, 
Further  Directions. 


■1 


Short  Causes,  Unopposed  Petitions  and  Dittj 
Motions. 


Before  the  Master  op  the  Rolls,  In  and  After  Hilary  Term,  1840,  at  Westminster. 


Saturday      Jan.  11 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


«i 

U 
«» 
(« 
44 

a 

<4 
«C 
44 
44 


13 
14 
15 
16 
17 
18 
20 
21 
22 
23 


s 


Motions. 

Fetioiis  in  General  Papers. 

Pleas,  Demurrers,  Causes,  Further 

and  Exceptions. 
Motions. 


Pleas,   Demurrers,  Causes,  Further  Directi 
and  Exceptions. 

Motions* 


Tmiafi  Addreu. 
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24 

25 

27 

28 

29 

30 

31 

PIcftS,  Demuneny  Cautes,  Farther  I>ire€iionS| 
•nd  ExcepUoDS. 


Petitions  in  General  Paper. 
Motions. 


At  the  Rolu. 
^eb.      1  •  .  Short  Causes,  after  swearing  in  the  Solidton. 

5,  Consent  Causes,  and  Consent  Petitions  every  Tuesday  at  the  Sitting  of  the  Court. 


OF  JOHN  FROST  FOR       ;  Queen  in  her  realm  has  been  esUUished.     Oen- 
[IIGH  TREASON.  tiemen,  as  to  the  first  part  of  the  indictment,  it 

*  ;!  is  formed  upon  the  ancient  statute  of  Edw.  III. 

''  which  contains  the  very  clause  of  levying  war. 

it  sufficient  for  the  purposes  of !  The  two  other  counts  are  upon  a  more  modem 

to  record  the  summing  up  of  the   statute,  which  has,  to  a  certain  extent,  explained 

.    T...^.^»  T,  ..  -    •     *u  1  the  former,  and  made  certain  overt  acts  specific 

p  Jt'STiCB  TiNDAL  to  the  jury,  j      i  .  t  w :*  *u     t    ^ 

grounds  of  treason,     lakmg  it,  therefore,  as  a 

embrace  the  facts  and  the  law.   substantive  charge  against  the  prisoner,  it  is  that 
eill  not  allow  of  our  doing  so  in   of  levving  war  against  the  Queen  in  her  realm. 

,  and   its  importance  quite  pre-    ^  »^*"  P^'P^^*  shortlvto  state  to  you  that  which 

•   .  ^        appear!  to  me  to  be  the  law  upon  this  subject,  to 

iving  an  abridgment;  we  shalU  j^hj^i,  ^^^  minds  must  be  applied  when  the  facto 

)nclude  it  as  occasion  shall  serve,   are  passing  in  review  before  you.     The  ancient 

compelled  to  adopt  the   same  »^^"*«  ^^  ^^  Edward  HI.  declares  the  offences 

^,     .    ,  .     i*  .>     i-i        '  which  constitute  hifi[h  treason,  and  declares  that 

iving  the  judgment  of  the  Court .  ^^^„  ^  ^^„  ^^  ^^^  ^^  ^^^  ^„^  Lo^  ^^^ 

Bench  in  StoekdaU  v.  Ilamard,    King  in  his  realm,  or  be  adherent  to  the  King's 
'  fir$t  blamed  for  doing  so,  as   enemies  in  his  realm,  giving  to  them  aid  and 

11^   comfort  in  the  realm  or  elsewhere,  and  thereof 
i  space  in  $o  many  numbers,  but  .  j**-*jr  jju.i.  V 

'^  ^  '  be  propeny  attamted  of  open  deed  by  the  people 

iisioo  (the  eorrsetneMS  of  the  re- 'of  their  condition,  he  shall  be  ffuiltv  of  treason. 
:>  uni versallj  acknowledged,  and .  That  is  one  ground  upon  which,  ir  a  party  be 
t  NO  OTHER 'journal  or  paper  had'  «fcused.  and  the  case  proved  against  him.  he 
, ,  , ,  ,   ,  *    I  shall  be  deemed  guilty  of  treason.     The  same 


;)  we  were  hi^Iy  commended  for 

It  is  an  excellent  essay  for  our 

u  not  only  the  Law  of  Libel,  but 

ivileges  claimed  by  the  House  of 


ief  Justice  TtKDAL  thus  addressed 
Gentlemen  of  the  jury, — ^The  charge 
prisoner  is,  that,  having  broken  his 
ue  allegiance  which  he  bore  to  his 
reign,  he  had  levied  war  against  the 
T  realm.  The  indictment  itself  eon- 
1  specific  counts,  stating  in  a  different 
ground  of  accusation  against  the  pri- 
it  appears  to  my  mind  that  it  would 
rrass  than  enhghten  you  if  I  read  the 
to  you,  for  first  or  last  it  must  come 
stion  which  you  have  heard  so  much 
r  or  not,  under  the  circumstances 
'■  offence  of  levying  war  against  the 


statute  goes  on  to  mention,  that  it  is  to  be  under- 
stood that  in  the  case  above  rehearsed,  that 
ought  to  be  judged  treason  which  extends  to  our 
Lord  the  King  and  his  royal  majesty,  meaning 
the  levying  of  war.  It  may  not  be  for  the  pur« 
pose  of  immediately  assaulting  the  Sovereign, 
but  against  the  royal  authority  as  by  law  esta- 
blished. This  being  the  state  of  the  law,  if  we 
look  merely  at  the  words  contained  in  the  Act  of 
Parliament,  that  of  *' levying  war  against  the 
King,''  it  would  seem  at  first  to  confine  itoelf  to 
those  ancient  instances  in  which  war  was  carried 
on  where  there  have  been  rivals  contending  for 
possession  of  the  throne.  All  those  long  wars 
that  took  place  between  the  houses  of  York  and 
Lancaster  were  treated  by  the  party  who  hap- 
pened to  be  seated  on  the  throne  as  acts  of  trea- 
son. Those  were  literally  and  properly  levying 
war  in  the  widest  sense  of  the  word.  In  more 
recent  dmes,  not  within  our  recollection,  but 
within  reach'of  report  and  tradition,  thua  wars 


m 
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took  place  by  the  friends  of  the  Pretender  com- 
ing into  the  realm — an  offence  which  would  lite«^ 
rally  and  completely  fall  within  the  description 
contained  in  the  statute  of  levying  war  against 
the  King ;  and  if  the  statute  were  confined  to 
levying  within  that  sense,  that  unless  there  were 
armies  advancing  with  generals  at  their  head, 
and  conflicting  for  the  possession  of  the  throne, 
m  case  of  this  sort  would  be  clearly  not  within 
the  statute.  The  statutes  have  been  explained 
by  learned  judges  in  all  ages,  so  as  to  meet  the 
exigencies  that  have  occurred  during  many  reigns 
of  monarchs  that  would  have  been  subversive  of 
the  public  weal,  if  not  redressed,  although  they 
did  not  amount  to  an  actual  levying  of  war  in 
the  more  specific  sense  of  the  term.  I  cannot  do 
better  than  read  the  exposition  of  a  most  learned 
person,  whose  authority  is  regarded  with  great 
veneration — I  mean  the  exposition  of  these  terms, 
which  is  in  the  treatise  by  Sir  Michad.  Foster. 
That  learned  iudge  states — "  Every  insurrection, 
which  in  jud^ents  of  law  is  intended  against 
the  person  of  the  King,  whether  to  dethrone,  or 
to  imprison  him,  or  to  oblige  him  to  alter  his 
measures,  or  government,  or  to  remove  evil  coun- 
sellors lirom  about  him  ;  all  such  risings  amount 
to  a  levying  of  war  within  the  statute/*  And  he 
goes  on  a  httle  lower  to  distingoish  between  in- 
sunrections  of  persons  armed  and  arrayed  in  a 
vrarlike  manner,  merely  for  some  local  or  private 
purpose,  from  some  general  public  purpose  af- 
fecting the  State  :  he  says, — **  So  insurrections 
to  throw  down  all  indosures,  to  alter  the  esta- 
blished law,  and  change  religion,  to  enhance  the 
price  of  all  labour,  or  to  open  all  prisons ;  all 
rising  in  order  to  effect  these  innovations  of  a 
pubhc  and  general  concern  by  an  armed  force, 
are,  in  construction  of  law,  high  treason,  vrithin 
the  clause  of  levving  war;  for  though  not  levelled 
at  the  person  of  the  King,  they  are  against  his 
toyal  majesty ;  and,  besides,  they  have  a  direct 
tendency  to  dissolve  the  bonds  of  society,  and  to 
destroy  all  property  and  all  government  too,  by 
numbers  and  an  armed  force.  Insurrections, 
likewise,  for  redressing  national  grievances,  or  for 
the  reformation  of  real  or  imagmary  evils  of  a 
public  nature,  and  in  which  the  insurgents  have 
no  special  interest;  risings  to  efiect  these  ends, 
by  force  and  numbers,  are,  by  construction  of 
law«  within  the  clause  of  levying  war,  for  they 
are  levelled  at  the  King's  crown  and  royal  dig- 
nity. And,  accordingly,  it  was  held  in  the  time 
of  Queen  Anne,  thai  a  large  body  of  men, 
tumultuously  rising  and  assembled  together, 
with  the  avowed  purpose  of  putting  down  dl 
the  meeling-hoiues  of  Protestant  Dissenters, 
and  proceeding  to  pull  down  several,  until 
prevented  by  forc«,  bro«tf  hi  the  parties  who  were 
guilty  of  that  act  within  the  brsnch  of  the  statute 
of  lcvyiii(  war  agjiiiwr  the  Queen.    And  in  a 


more  recent  case,  where  a  riotous  multitodcf 
headed  by  Lord  George  Gordon,  and  acting  is! 
concert,  with  the  declared  design  of  pulling  dowo; 
or  destroying  all  chapels  belonging  to  those  of 
the  Roman  Catholic  persuasion,  proceeded  tO| 
put  that  design  in  force,  there  was  no  doubt  brt 
that  the  facts,  if  proved  against  the  party  accnsed, 
amounted  to  the  offence  of  high  treason,  by 
levying  war  against  the  King."  GentleoMt, 
I  will  trouble  you  vrith  no  fnrther  aiithority« 
except  from  Sir  Matthew  Hab,  whichi  do  fai 
the  purpose  of  pointing  out  the  same  distinctios, 
because  one  part  of  this  esse  may  have  iom 
bearing  upon  it,  and  perhaps,  so  for  as  it  goi% 
in  fovour  of  the  prisoner  at  the  bar.^  He  »y^ 
**  If  men  levy  war  to  break  prisons,  to  dehm 
one  or  more  particular  persons  out  of  priaea 
whereia  they  are  lawfully  impriaoBcd,  wdcss  sod 
as  are  imprisoned  for  treason,  this,  upon  adrifll 
of  the  judges,  upon  a  special  vcrdici  found  at  loi! 
Old  Bailey,  was  ruled  not  to*  be  higiitreaaHi 
but  only  a  great  riot  (1668);  bdt  if  it  were  to 
break  prisons,  or  deliver  persons  generally  ouC^ 
prison,  this  is  treason."  So  that,  gcutleai% 
the  rule  of  law  may  be  laid  down  m  m  few  woi^ 
by  stating  that  there  must  be  an  iuauiiecti^ 
there  must  be  force  accompanying  that  inan^ 
rection,  and  it  must  be  for  an  object  of  a  gen^ 
nature.  But  if  all  these  be  found  to  ooncuiii 
any  individual  instance,  it  is  quite  suffideatls 
constitute  a  levying  of  war.  The  quesdon,  iht» 
fore,  for  your  determination  will  be  whet^ 
when  the  facte  are  brought  fraah  to  your  rtaJ^ 
lection  which,  in  the  course  of  this  long  mverit 
gadon,  hare  been  proved,  you  can  say  that  Al 
acte  imputal  to  have  been  done  by  the  prisoatf 
at  the  bar  amount  to  the  levying  of  war  in  tht 
sense  I  have  explained  to  you,  or  whether  thqf 
foil  short  of  that,  and  amount  to  no  more  thsaa 
grievous  insurrection  or  riot,  accompanied  mtt 
great  danger  to  the  community.  Unless  the  €M 
reaches  the  point  to  which  I  have  first  cilfal 
your  attention, it  does  not  amount  to  high  tresMr' 
but  merely  to  a  grievous  riot  and  insunectioo- 
The  Attorney-General,  in  stating  the  case  ontk 
part  of  the  Crown,  said  he  shotild  be  able,  bf 
evidence  he  should  bring  before  yon,  to  she* 
that  the  prisoner  had  brought  dovm  to  the  to«a 
of  Newport  a  very  laige  number  of  petsons  snoti 
and  arrayed  in  a  warlike  manner,  the  object  beiaf 
to  take  possession  of  Newport,  to  break  6om 
the  bridge,  stop  the  mail,  the  noii-«rrival  of  wbiA 
at  the  usual  hour  was  to  opemte  as  a  signal  im 
revolt  to  the  people  of  Biraungham  and  Mm* 
chaster,  and  that  the  diarter  would  then  be  po- 
daimed  the  law  of  the  land.  And  the  lesnsl 
counsel  who  summed  up  tht  case  an  tbe  snat 
side  prooeedad  nearly  to  the  aamo,  extant,  ooii^ 
ting,  vrith  great  propriety,  m»  point  in  tbt 
outline^-namely,  that  which  relatea  to  the  ^ 
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hment  of  ChartUm,  no  cTidence  .,  safety,  security,  and  perhaps  the  Ures  of  manj 
,^iven  to  that  effect.  The  Solicitor-  |  persons  in  the  town  of  Newport,  but  being  de- 
li that  the  plan  of  the  prisoner  wah  ;  ficient  in  the  main  ingredient  of  levying   war 


*r  bands  of  armed  people,  with  intent 
0  take  Newport,  to  exercise  power 
>rsede  the  magistracy,  and  raise  a 


against  the  Queen  within  her  realm,  it  would  noi 
amount  to  more  than  a  very  aggravated  misde- 
meanour, and  on  this  indictment,  upon  that  stata 
lion  within  the  kingdom.  Now,  I  of  facts,  the  prisoner  would  be  entitled  to  an 
no  doubt  whatever,  that  if  the  pro-  I  acquittal.  You  are,  therefore,  gentlemen,  most 
ed  by  either  of  those  learned  persons  >  dispassionately  to  weigh  the  whole  evidence,  and 
to  your  satis&ction,  the  caae  does  !  say  on  what  side  the  scale  of  justice  ought  to 
e  crime  and  guilt  of  high  treason.  >  preponderate.  I  had  intended,  gen:lemen,  atone 
or  daty,  watching  the  evidence,  to ',  lime,  to  have  selected  the  evidence  and  placed  it 
I  he  acu  of  the  party  and  the  intent ,  in  apposition  as  it  related  to  the  different  parts  of 
lecused  went  to  the  extent  stated  by!  this  transaction,  for  undoubtedly  there  is  a  con* 
counsel  for  the  Crown*  For  the  i  siderable  portion  of  it  not  in  dispute  between  the 
learned  ooanael  who  appeared  for ,  parties ;  but  I  have,  on  reflection,  thought  it 

safer  in  a  case  of  such  deep  importance  to  the 
prisoner  at  the  bar,  as  well  as  to  the  community, 
that  I  should  rather  follow  the  evidence  in  the 
course  in  which  it  was  given  in  court,  offering 
upon  it  such  comments  and  observations  as.  from 
time  to  time,  may  occur  and  appear  to  me  suitable, 
bringing  your  mmds  afterwards  back  to  the  exact 
question  which  you  will  have  to  determine  on 
tnia  momentous  occasion. — [The  ixwd  Chief 
Justice  then  commenced  reading  the  evidence  of 
the  various  witnesses  who  had  been  examined^ 
which  it  is  unnecessary,  and  would  be  impossible 
for  US  to  repeat  at  length.  We  can  only  pretend 
to  give  Sim  general  references  as  will  render  the 
comments  intelligible.] 

{To  be  etmHnued.) 
NBW  POSTAGE  ORDBRs!  ' 

I 

General  Poet  Office^  Dec.  1839. 

{lOTICS  TO  Tim  PUBLIC. 

On  mad  after  the  10th  of  January  next,  the 
aiogle  rate  of  inland  postage  on  all  letters  except 
those  between  the  United  Kingdom  and  the  co- 
lonies and  foreign  countries,  will  be  the  uniform 
sin^  rate  of  one  penny. 

The  scale  of  weigfit  at  present  in  force  for 
Genenl  Post  letters  will  be  applicable  in  future 
to  loeal  penny  post  letters,  and  those  passing 
through  the  local  posU  of  Dublin ;  the  regula- 
tion, therefore,  which  restricts  the  weight  of 
these  letters  to  four  ounces  is  abolished,  and 
,  th^  will  be  subject  in  future  to  the  same  rules 
and  the  same  charges  as  General  Post  letters. 
jThe  postage,  however,  on  all  letters  ^whether 
local  or  General  Post  letters)  between  pU^xs  m 
the  United  Kingdom,  must  be  paid  m  ^d^toue : 
should  the  postage  not  be  paid  m  advaftce,  tf>«^ 
will  be  charged  with  double  tbe  me  to  wink 
they  would  otherwise  be  sob^eeL  Parf  asann? 
proceedings  are  an  exeeptioo  so  ub*  t  f^-^-^tast'^^ 

The  uniform  single  fUB  «•  jm  j^.:^^  "''»' 
veyed  by  packet  httwm  tim  I'axed  Ki^'*? 


stated,  as  I  think  with  great  pro* 
le  is  not  bound  of  necessity  to  snow 
t  ol^ect  or  meaning  of  the  acts  done, 
charged  agmnst  him  most,  be  said, 
those  who  make  the  charge*    He 

0  receive  evidence  admittea  againat 
s  not  botmd  to  show  at  all  in  any 
e  object  or  design  was.  Undoob^ 
nen,  that  is  true.  The  case  must 
»n  any  proof  that  occurs  on  the  part 
ner,  except  in  so  lar  aa  it  oontraoicts 

down  the  evidence  given  by  the 
must  rest  on  the  evidence  given  by 
It  is  not  an  onreasonable  thing, 
¥  in  all  investigations  both  civil  and 
at  if  there  is  n  certain  appearance 
hich  itivolvts  a  partj  In  a  atate  of 

suspioiiMv  it  is  by  no  means  on- 
lat  he  ahonld,  fcr  his  own  sake  and 
what  the  cifeQnistances  were,  if  poa* 
^concile  th^  ayapictous  appeaianees 
innooefice.  And  ihtrefora  the  learned 
bough  entering  htaitprotest  agmnat 
(arily  required  to  make  stay  sudh  caae, 
state  tli^  the  case  of  the  prisoner  was 
nocent,  that  ts,  so  fiir  as  the  crime  of 

1  was  concerned.  Hesaid>  what  was 
IS  neither  to  take  the  town  nor  attack 
,  who  were  there  tbroogb  an  acci- 
mstanoe,  but  to  make  a  demonstration 
stracy  of  Newport,  and  of  the  coun^. 
gth  of  those  called  Chartists,  for  the 
ose  and  design  of  inducing  the  magis- 
T  to  procure  the  liberation  of  three 
)er9  convicted  of  some  political  offence, 
'd  in  Monmouth  gaol,  or,  at  all  events, 
alien  of  their  treatment.  If  the  out- 
by  the  oCcers  of  the  Crown  is  filled 
evidence,  there  can  be  no  doubt  but 
r  the  person  accused  amounta  to  high 
if,  on  the  other  hand,  the  evidence 
>  no  more  than  the  description  given 
nsel  for  the  prisoner,  although  it  would 

grievooa  offeoce^  as  involving  the 
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and  the  Brttbh  colonies  and  possessions,  will  be 
one  shilling,  with  the  exception  of  letters  between 
the  United  Kingdom  and  Malta,  the  Ionian  Is- 
lands and  India,  when  passing  through  Prance, 
the  rates  on  which  remain  unchanged.  Letters, 
therefore,  intended  to  pass  at  the  reduced  smgle 
rate  of  a  shilling,  between  these  three  last  men- 
tioned places  and  the  United  Kingdom,  should 
be  addressed  via  Falmouth. 

Foreign  letters,  when  transmitted  by  packet, 
will  be  liable  to  the  single  rates  of  packet  postage 
from  Falmouth,  Dover,  and  London,  as  given  in 
the  table  below,  if  posted  or  delivered  at  the 
port.  If  posted  or  delivered  at  any  other  place 
m  the  United  Kingdom,  they  will  be  subject  to 
the  additional  single  rate  of  two -pence  as  inland 
postage. 

Letters,  however,  between  France  and  the 
United  Kingdom,  and  also  those  ia  transit 
through  France,  will  be  an  exception  to  this 
rule ;  the  British  charge  on  such  letters  will  be 
the  uniform  single  rate  now  taken  from  London, 
except  in  those  cases  where  the  letters  are  at  pre- 
sent subject  to  a  less  charge  than  the  sum  spe- 
cified. This  last  provision  also  applies  to  letters 
between  the  United  Kingdom  and  Belgium,  the 
rates  on  which,  where  lower  than  the  sum  speci- 
fied, will  not  be  increased. 

Letters,  also,  between  the  United  Kingdom 
and  the  United  States  of  America,  and  between 
the  United  Kingdom  and  Spain,  via  Falmouth, 
form  a  further  exception  to  this  rule.  No  inland 
postage,  therefore,  will  be  takeu  on  letters  be- 
tween the  United  Kingdom  and  France,  and 
those  in  transit  through  France,  or  upon  those 
between  the  United  Kingdom  and  the  United 
States  of  America,  or  upon  those  between  the 
United  Kingdom  and  Spain,  via  Falmouth. 

The  single  rate  on  all -foreign  and  colonial  let- 
ters, except  in  those  cases  where  a  lower  rate  is 
now  ti^ken,  when  conveyed  by  packet,  will  ac- 
cordingly be  as  follows : — 

By  Falmouth  Packets. 

iDland 

Pottage,  if 

oot  Dotted 

or  delivered 

■t  llie  Port 

Between  the  United 

Kingdom  and  s*   d.  d, 

Lisbon     -.--17-      *2- 
Spain  (by  Falmouth 

Packet)     .     .     •     2     2    -     Nil  . 


a. 
1 


d. 

0 


United  States      -     - 
Gibraltar        -     -     -^ 
Malta       .     -     -     .  I 
Ionian  Islands     -     - 
British  North  Ame- 
rica     -     -     -     -  ^  1 
Bermuda        -     -     • 
Honduras      .     -     - 
British  West  Indies 
India,  via  Falmouth 

By  Dover  Packets, 


-    NI  - 


0  .  xn  .  1 


Fattkts. 
Rale 
frua 

Dover 


rf     T.-' 


Between  the  United 

Kingdom  and 
Belgium    -     -     - 
France       -     -     - 


S.    d,  d,        S. 

-     1     4     -      2-1 
Uniform  British  Rale 
to  Calais  of    -     0 
^Switzerland,  via    \  Uniform  British  Rate 


of     -     -     - 
Ditto     ditto 


I    : 

1     4 


Packet 

Rate 

from  Fal- 

moqth 


ToUl 

Single 

Rale 


Greece  and  Egypt    -  2  3     -     2     - 

Madeira   ...    -  I  8     -     2     - 

Braiil  ....  2  7  -  2  - 
Buenos  Avres,  Chili, 

and  Peril  ...  2  6  -  2  - 
Hayti  --..13.2- 
lAGuayra,  MexicOa& 

CuU  Carthagena  2  1-2- 


2     2 
2     5 

1  10 

2  9 

2     7 

1  5 

2  3 


France     -     -       ) 
*  Germany, wa  France 
*Spain,    Portugal, 
Italy,  Turkey,  Sec. 

via  France      -     -     Ditto     ditto      *   I 
(Except  in  those  cases  whov  the  present 
charge  is  less.) 
Turkey,  Greece,  and 


Mediterranean,  via 
Marseilles,  if  ad- 
dressed by  French 
Packet        -     - 

India,  via  MarseDles, 
if  addressed  by 
French  Packet     - 

India,  by  Monthly 
closed  Mail,  via 
Marseilles 

Malta,  Ionian  Islands, 
and  Alexandria,  by 
monthly  closed 
MailjVta  Marseilles 


Uniform  Bridsli  & 
French  Rate  of   2 


n 


Ditto       ditto        3     $i 


-     -     Ditto       ditto        2     S 


I 


Ditto  ditto 
N.  B.  These  rates  do  not  apply  to  letter! 
intended  to  be  paid  to  particular  places  of  desd 
nation,  which  must  be  charged  with  the  anifor? 
British  rate  of  1  Od,  in  addition  to  the  posu^ 
from  Calais,  stated  in  the  printed  lists  villi 
which  the  Postmaster  b  furnished. 

By  Packets  from  London, 


Packet 
Rate 
from 

Loodoa 


laUad 


:e,lf 


Between  the  United 

Kingdom  and 

Holland    -     .     -     - 

Germany,  Denmark, 

Sweden,  ft  Russia 

Heligoland    -     -    . 


s, 
1 


d. 
4 


iraC  pueiMi 

orddivered 

at  the  Port 


d. 

2 


R*i« 


S, 

I 


18-      2     .     I   10 
Uniform  Rate  of    I    '^ 
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e  unifonn  late  on  letters  between  the 
^om  and  plaees  beyond  sea*  when 

private  ship,  will  be  \:d.  in  what* 

the  United  Kingdom  they  may  be 

iivered.  This  rate  must  be  taken 
tween  the  United  Kingdom  and  the 
&c.  when  conveyed  by  private  ship. 
on  between  these  and  other  classes 
-s  having  been  abolished, 
y  to  be  understood  that  the  single 
uge  given  in  the  above  instructions 
e  only  to  letters  not  exceeding  half 

weight.  The  charge  for  postage 
'eedtng  half  an  ounce  will  advance 

to  their  weight,  in  accordance  with 
•veight  and  number  of  rates  at  pre- 
tion,  as  laid  down  in  the  instruc- 
\  1  St  November  Iast«  It  must,  how- 
e  in  mind  that  this  scale  does  not 
mch  rates  on  letters  to  and  from 
through  France,  as  the  present  sys- 
Ting  French  rates  on  such  letters 
e  in  force,  vix.  a  single  French  rate 
ter  of  an  ounce  exclusive. 

will  be  permitted  hereafter  to  send 
ters  free  of  postage;  Members,  how- 
r  House  of  Parliament  will  be  enti- 
e,  free  of  charge,  petitions  addressed 
j-e  of  Parliament,  provided  they  are 

covers,  or  in  covers  open  at  the 
not  exceed  the  weight  of  six  ounces. 
her  Majesty  will  lOcewise  go  free  of 

)tes  and  proceedings  in  Parliament 
ged  at  the  following  rate  between 

United  Kingdom,  and  between  the 
rdom  and  the  colonies  when  con- 
ket,  bat  not  through  France  nor  to 
lea: — 
weight  not  exceeding  two 

.         -         .        -    Irf. 
eight  exceeding  two  ounces 

exceeding  four  ounces       -   *id, 
eight  exceeding  four  ounces 

exceeding  six  ounoes         -   Zd, 
on   in   proportion.     No  additional 
•e  made  upon  them  if  the  postage  is 
dvance. 

on  newspapers  and  letters  of  soldiers 
ill  remain  nnalteredy  with  the  excep- 
T,  that  the  privilege  now  given  to 

sailors'  letters  will  be  restricted  to 
which  they  shall  not  exceed  half  an 
ght. 

and  packets  exceeding  sixteen 
'eight,  with  the  exception  of  those 
ioned  below,  cannot  be  forwarded  to 
tion,  but  must  be  sent  to  the  Dead 
<  according  to  the   present  regula- 


The  followbg  art  the  exceptions  to  this  rule: 
Parliamentary  Petitions,  and  Addresses  to 

her  Majesty. 
Parliamentary  Proceedings. 
Letters  and  Packets  addressed  to,  or  re* 

ceived  finom,  places  beyond  sea. 
Letters  and  Padcets  to  and  from  Public 

Departments,  and  to  and  from  Public 

Officers  now  franking  by  virtue  of  their 

office. 
Deeds,  if  transmitted  under  such  regula* 

lions  as  the  Posimaster^eneral    may 

consider  necessary. 

By  Command, 
W.  L.  M  &0BBLT,  SecreUry. 

General  Poii  Ofice,  Dfc.  17,  1839. 

Morning  mails  are  now  despatched  from  Lon- 
don to  Southampton,  Portsmouth,  and  Chelten* 
ham,  at  nine  a.  m.,  conveying  letters  and  news- 
papers  for  the  following  towns  :— 

Basingstoke,  Benson,  Borford,  Cheltenham, 
Famham,  Godalmin,  Gosport,  Guildford,  Hen* 
ley,  Homdean,  Maidenhead,  Nettlebed,  North- 
leach,  Oxford,  Petersfield,  Portsmouth,  Reading, 
Southampton,  Winchester,  Windsor,  Witney. 

The  boxes  at  the  branch  offices,  Charin|{ 
Cross,  Old  Cavendish  Street,  and  the  Borough, 
will  be  open  for  the  reception  of  newspapers 
until  half-past  seven,  a.  m.,  and  for  letters  until 
eight,  a.  m.  At  the  General  Post  Office  and 
the  Branch  Office  in  Lombard  Street  the  boxes 
will  dose  for  newspapers  at  a  quarter  before 
eight,  a.  m.,  and  for  letters  at  half-past  eight, 
a.  m.  By  Command, 

W.  L  Mabbrly,  Secretary. 

INSTRUCTION   TO  ALL    POSTMASTERS. 

General  Poet  Office^  December  20,  1 839. 

In  consequence  of  the  great  increase  of  letters 
containing  coin,  it  has  become  necessary,  in 
order  to  prevent  the  total  interruption  of  the 
service,  to  discontinue  the  system  which  has  hi- 
therto prevailed  of  entering  the  addresses  of  such 
letters,  and  taking  receipts  for  them  on  delivery 
to  the  owners. 

The  practice,  therefore,  of  entering  such  letters 
ss  money  letters  will  cease  on  and  after  the  1st 
of  January,  1840;  after  which  time,  parties 
having  occasion  to  transmit  small  sums  in  cash 
are  recommended  to  make  use  of  the  Money 
Order  Office,  where  they  will  incur  no  risk; 
while  those  who  may  desure  to  remit  bank  notes, 
or  drafts  payable  to  bearer,  are  reouested  to  cut 
them  in  half,  sending  each  half,  if  possible,  by 
two  different  posts.  In  the  case  of  bank  notes, 
or  bank  post  bills  being  sent,  the  numbers,  dales, 
and  amounts  should  be  eareftiUy  taken. 

Money  orders  for  sums  under  £5.  are  granted 
by  every  post  town  upon  every  other  post  towi^ 
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in  the  United  Kingdom  on  application  at  the 
varioui  offices.  By  Command, 

W.  L.  Mabbrly,  Secretary. 

General  Post  Office,  Jan.  1 ,  1 840.  j 

Parties  haying  occasion  to  transmit  through 
the  post,  packets  which  do  not  contain  letters,  < 
are  requested  not  to  enclose  articles  which  have 
hard  or  sharp  edges,  or  which  may  be  of  a  brittle 
nature,  as  in  the  first  case  the  seals  of  the  letters 
in  the  mail  bags  may  be  broken  and  the  letters 
mutilated,  while  in  the  second,  the  articles  them- 
selves will  probably  be  injured  in  the  operation 
of  stamping. 

Bottles  containing  liquid  should  not  be  trans- 
mitted through  the  post  office,  as  they  must  be 
broken  by  the  friction  of  the  mail  coaches,  even 
if  they  should  escape  injury  from  the  stamp, 
when  the  most  serious  consequences  to  the  mails 
may  be  experienced,  from  the  addresses,  and,  in 
many  instances,  the  writing  of  the  letters  being 
thereby  entirely  effaced.         By  Command, 

W.  L.  Mabbrlt,  Secretary. 

General  Post  Office,  Jan.  6,  1840. 

On  and  after  the  10th  instant,  the  boxes  at 
the  receiving;  houses  in  London  will  be  closed 
for  the  receipt  of  General  Post  letters  at  5  p.  m. 

The  boxes  at  the  branch  offices  at  Charing 
Cross,  Old  Cavendish  Street,  and  the  Borough, 
will  be  closed  at  5  45  p.  m. 

The  boxes  at  the  branch  office  in  Lombard 
Street,  and  at  the  Post  Office  in  St.  MartinVle- 
Grand,  will  be  closed  for  the  receipt  of  such  let- 
ters at  6  p.  m«  Letters  will,  however,  be  re- 
ceived at  the  last-mentioned  office  till  7  p.  m.  on 
payment  of  a  penny  for  each  letter,  end  till  7  90 
p.  m.  on  payment  of  a  fee  of  6d,  There  is  no  al- 
teration with  respect  to  newspapers. 

By  commaody  W.  L.  Maberly,  Secretary. 

Post  Office  Regulations,  Jan.  10,  1840. 

A  letter  not  exceeding  half  an  ounce  in  weight 
may  now  be  sent  from  any  part  of  the  United 
Kingdom  to  any  other  part,  for  one  penny,  if  paid 
when  posted,  or  for  two-pence  if  paid  when  deli- 
▼ered. 


TO  COUNTRY  SUBSCRIBERS. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

^NUAL  Subscription^!.  10s.  to  be  paid 
in  advance. 

We  have  no  need  to  make  any  alteration  in 
tbia  Notice  by  reason  of  the  Nbw  Postaob 
Rbgdlation%  which  are  all  fully  and  officially 
detailed  in  this  piqwr.  Our  Country  Subscribers 
will  continue  to  receive  it  as  heretofors^  Postage 
Free,  without  any  further  charge. 


NOTICE  TO  CORRESPONDENTS. 

C.  H.  D. — A  Student.— A.  L.  Manchcstef.-^ 
D.  A.  W.  BristoL—W.  N.— C.  T.— Lector-- 
all  under  consideration. 

S.  A.  W. — We  have  attended  to  your  con- 
munication,  as  we  had  a  minute  of  the  case  :^ 
in  your  next,  insert  the  name  of  one  solicitor  is 
the  cause.  Our  other  correspondents  on  suck 
subjects  send  us  their  names,  which  gaannteei 
the  communication  being  correct. 

Jutt  pubUihed,  price  U,  to  be  eontinued  Memtkfy, 

Vol.  ir.  Part  I. 

PRECEDENTS  IN  CONVEYANCING, 
adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  br 
Thomas  Georob  Wbstbrn,  Esq.  F.R.A.S.fl< 
the  Middle  Temple ;  Author  of  *•  The  Commen- 
taries on  the  Constitution  and  Laws  of  England/ 
dedicateil  by  command  to  her  Majesty  theQaeeo, 
&c.  in  continuation  of  the  Prkcbdkvts  hf 
S.  Vallis  Bone,  Esq. 

This  work,  independent  of  the  Pleccdcot<, 
which  have  all  been  worked  upon,  abooodi 
with  valuable  practical  information  to  Town  and 
Country  Solicitors.  The  Notes  are  to  tkt 
purpose  only.  Among  these,  the  term  "  Ci> 
TOM  OF  THE  CouNTRY,''  is  fully  explained,  iftd 
Tables  are  given,  shewing  those  Castoms  in  tht 
SEVERAL  Cou^TIE8  of  ENGLAND  for  grantiaf 
Leases  as  to  the  Term — time  of  entry — rent 
days — rotation  of  crops — restrictions  on  tenaott 
— ^repairs —draining — manuring — also  the  las 
relating  to  Mining  Leases. 

Vol.  III.  was  published  Dec.  I,  with  Tabled 
Contents,  price  1 7<.  PriceofVols.  l&2,£l.l(ki 
London:  John  BiCHARDsand  Co.,  Law  BookieUa^ 

194,  Fleet-street. 
This  Work  will  be  completed  in  Pour  Volt. 


In  the  Press, 
8BOOND    BDITIOM, 

COMMENTARIES  ON  THE  CONSTI* 
TUTION  and  LAWS  of  England,  inoof- 
porated  with  the  Political  Text  of  J.  L.  Df 
LoLME,  Advocate.  By  Thomas  Gborgb  Ws^ 
TERN,  Esq.  p.  R.  A.  S.,  of  the  Middle  Teni|)|« 
This  Edition  will  contain  the  entire  New  Ltm 
and  Political  Constitution  cf  the  Country  st  m^ 
present  day. 

The  First  Edition  of  this  Work 
cated   by  Command    to    Her  Majkstt 
Queen,  and  was  honoured  by  the  most  disHi 
guished  patronage  at  home  and  abroad.     It  ill 
work  well  adapted  for  Students- 
John  Richards  and  Co.«  194,  Fleet  Street 

Printed  by  Qvobob  Normait,  at  bte  Printfaig 
89,  Maiden  Lane,  in  the  Parish  of  St.  Paal, 
Garden,  in  the  Coonty  of  Middlesex  ;  and  Ps 
by  JOHV  RiCHABDs,  Lsw  Bookseller,  1M, 
Street,  in  the  Parish  of  St.  Diuist8iKiB*tbe»^ 
in  the  CityofLondon.^Satardi^,  Jsaasiy  11,1W 
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WS  OF  REAL  PROPERTY. 
Essay  II. 

t  4  WmTlV.  cap.  74. 
//  e  Abolition  of  Fines  and  JReco. 
^  for  t/ie  Substituiian  of  more 
(^^^  of  Assurance. 

Continued  frwn  p.  103.) 

CTOR    OF   A    SbTTLBMBNT. 
TO      8VPPOBT    CoNTIlfOBWT 

Rbmainders. 

EE,  having  the  first  immediate 

freehold,  will  be  protector  of  a 
icle  before the28ihAngmt,1833. 

settlement  containing  a  limita- 
^year8,if  beshouldsolong  live, 
ler  to  truatees  during  the  life  of 
t  to  preserve  contingent  remain- 
mainder  to  the  first  and  other 

tail,  the  trustees  would  be  pro- 
^pttleraent  daring  the  life  of  A., 
incurrence  would  he  necessnrj^ 
the  first  tenant  in  tail  to  make 
disposition.  And,  by  the  36th 
protector  shall  not  be  deemed 

spect  of  his  power  of  consent, 
of  Equity  shall  not  control  or 

strain  the  exercise  of  his  power 

or  treat  his  giving  consent  as  a 

St. 

^  has  made  great  alterations  in 
^^tin^  the  duties  of  trustees  to 


^^ 


/^ 


preserve  contingent  remainders;  see»^^^* 

15,  22,  40,  27.  31,  a&d  36.     The  latter    * 

tion,  nevertheless,  has  reference  to  tl»^ 

law,  which  establishes  the  doctrine  w«   ^ 

asserted   at  the   head   of  this    article* 

expound  this  law  in  a  clear  and  satisfo^^ 

manner, we  think  thejudgmentof  the  Ji^ 

on  a  writ  of  error  in   the  Souse  of  I^ 

from    a  Jud<rment   in    the    King's   Ber»^^'* 

delivered  by    Willes,  C.  J.,  in  SmitH 

Dormer   v.    F^ackJiurst^  will    best  assise 

In  that  case,  Mr.  John  Dormer^  in  the  jr^:r^^  w 

1662,  upon  the  marriage  of  his  eldest    ^--^  ^^^ 

John    iy<yrm<erj    made   a   settlement  or      ^  J.  -^ 

estate ;  and«  after  limiting  an  estate  t>     7_    '  ^ 

son,  John  lyormer^  and  the  heirs  of  Li*  *. ..  _ 

he  limited  as  follows : — "  And,  in  de^   -    ~     ^ 

such  iBsue,  to  the  use  and  behoof  of  M,z » -^ 

jyommer^  one   of  the   brothers  <>f  tie    ^^^ 

John  JD<yrmerj  for  the  term  o{  99  t#^-..^  "* 

he  shall  happen  so  long  to  Vi'tt :  am   ^^        ""  ^ 

and    after    the  death  of  the    mad  ftr.  -     ^^  ^ 

lyormerj    or  other  sooner  desex^aa.^^  '""^ 

the  estate  limited  to  him  for  SQ  vcbtk  t^  *  *  <-- 

use  and  behoof  of  T.  8.  aad  J.  1.  aa^  -"*  *^ 

heirs,    during   the  life  of  d«   tLi  1^/'*    I  ^ 

ZPtrKmeTf  upon  trust  to  pKttr?c  *\^  ^ 

gent     uses    and  e^xsa  i«*v-.if>f    y 

from  being  defeated  Mai  i 

that     purpose  to  aai^ 

actions,    as  the  <ase  sLuu   rihr.,..^^ 

permit    the  said  RAm  Do^^^^  ^   ^ 

assigns  to  receiiif  d*  wr.u  ^^j  ^^   ^^^  :=^ 

said   esiate  dariif  AtisfiB  of  T  .  ^^      v' 


i-\ 


*     <- 


»  » 
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after  the  end  or  other  sooner  determination 
of  the  said  term,  to  tlie  use  and  behoof  of 
the  first  and  every  other  son  of  the  said 
Robert  Dormer  in  tail  male ;"  with  remain- 
der,   in  the   same   words^    to    Fleetwood, 

m 

another  brother  of  the  said  John  Dormer  ; 
remainder  to  Peter j  another  brother;  and 
the  last  remainder  to  Eueebe^  the  father  of 
the  lessor  of  the  plaintiff,  for  99  years,  if  he 
should  so  long  live;  remainder  to  the  trustees, 
in  the  like  manner  as  in  the  limitation  to 
Robert  Dormer^  and  to  the  first  and  every 
other  son  of  Eusebe  Dormer  in  tail  male. 
Robert  Dormer  had  one  son,  Fleetwood^  and 
when  he  came  of  age,  Robert  and  his  son 
Fleetwood  levied  a  fine  to  make  a  tenant 
to  the  pritcipe  and  suffered  a  recovery, 
in  which  Fleetwood  was  vouched;  the 
son  died  without  issue,  then  Robert  Dormer 
died,  leaving  no  other  son,  but  four  daugh- 
ters. Fleetwood  and  Peter  both  died  with- 
out issue,  and  Euetbe  being  dead,  his  son, 
the  lessor  of  the  plaintiff,  and  the  nearest 
surviving  remainder  man,  made  his  actual 
entry  within  five  years,  and  being  so  seised 
demised  to  the  plaintiff,  &c. 

The  two  questiona  proposed  by  the  House 
of  Lords  to  the  Judges  were,^nt,  whether 
the  remainders  limited  to  the  first  and  every 
other  son  of  Eusebe  were  good  remainders  in 
their  first  creation;  and  secofuUy,  whether 
the  fine  and  recovery  suflered  by  Robert 
Dormer  and  his  son  barred  these  remainders. 

Before  proceeding  to  the  questions,  his 
Lordship  laid  down  some  general  ndes  and 
UMxime  of  the  law,  itiih  respect  to  the  cofi- 
etrmetion  of  deeds;  first,  it  is  a  maxim  that 
each  a  construction  ought  to  be  made  of 
deeds,  ut  res  magi*  wUeai  ymam  pereaij  that 
the  end  and  design  of  the  deeds  should  take 
eflect  rather  than  the  contrary. 

Another  maxim  is,  that  sucli  a  construe- 
tMQ  should  be  made  of  the  words  in  a  deed, 
as  is  most  agpreeable  to  the  intention  of  the 
grantor,  the  words  are  noi  the  principal 


of  the  grantor ;  we  have  no  power,  indeed 
to  alter  the  words  or  to  insert  words  wbid 
are  not  in  the  deed,  but  we  may  and  ougfa 
to  construe  the  words  in  a  manner  the  moi 
agreeable  to  the  meaning  of  the  grantor,  an 
may  reject  any  words  that  are  merely  insei! 
sible :  these  maxims  are  founded  upon  th 
greatest  authority,  Cofa,  Plowden,  and  Lor 
Chief  Justice  Rale,  and  the  law  commend 
the  astutia^  the  cunning  of  Judges  in  coi 
struing  words  in  such  a  manner  as  shall  b« 
answer  the  intent;  the  art  of  constniiai 
words  in  such  a  manner  as  shall  destroy  di 
intent  may  shew  the  ingenuity  of  counie 
but  is  very  ill  becoming  a  Judge. 

Having  laid  down  these  maxims,  his  LoH 
ship  said  :  In  this  case  the  intention  of  th 
party  cannot  be  doubted,  the  g^rantor  maai 
festly  intended  to  continue  the  estate  in  bi 
name  and  blood  as  far  as  he  conid  by  th 
rules  of  law ;  the  law  will  not  admit  a  per 
petuity,  but  the  intention  of  the  party,  so  6 
as  is  consistent  with  the  rules  of  law,  ongl 
to  be  observed.  | 

It  was  said  that  the  intention  of  the  pail^ 
by  appointing  trustees  to  preserve  the  eo^ 
tingent  remainders,  was  only  to  preserve  tl^ 
estate  till  there  was  issue  of  Robert  Dt 
and  that  they  were  not  meant  to  pi 
the  distant  remainders ;  but  if  this 
been  the  case,  how  came  Robert  Di 
not  to  be  made  tenant  for  life;  for 
though  he  had  been  tenant  for  life,  the 
tees  could  have  preserved  the  remainden 
his  son  came  of  age :  but  the  plain  int 
making  him  tenant  for  99  years  only, 
prevent  him  and  his  son  firom  barring 
estates  in  remainder  without  the  joining 
the  trustees,  the  eflkct,of  which  is, 
could  not  be  barred  without  the 
the  trustees  during  the  life  of  Robert 
mer,  which  is  going  as  fitf  as  the  law 
permit. 

The  eft^ecfums  to  the  limitations  to  the 
and  other  sons  of  JE^cssfe»  &c.  were 


things  in  a  deed,  bat  the  intent  and  design  first,  that  the 


tent  of  the 
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ind  to  the  first  sod  was  at  the  |a  civil  death  as  well  as  a  natnraly  by  entering 

into  religion^  it  m'ght  then  have  a  meaning. 
As  to  the  second  point,  since  we  are  of 


nd  consequently  the  latter  Umi- 
td;  «ooni%y  that  the  limitations 
«teiit,  and  therefore  Toid ;  and  ;  opinion  that  there  was  a  different  commence- 


nrhere  there  is  an  estate  limited 
-sjunctiTes  which  cannot  stand 


'  ment  of  the  estates  limited  to  the  trustees 
and  the  issue  in  tail,  there  is  no  inoonsist- 
eause  if  one  happens  the  other  jlencj. 

In  such  case  it  shall  take  effect '  As  to  the  tkirdf  it  is  highly  absurd,  andi 
,  bat  the  settlement  shall  rather  '  against  reason,  and  I  think,  against  law  too ; 
to  be  YOtd.  but  in  support  of  this,  the  case  of  Camberford 

irMi^  we  are  clearly  of  opinion,  j  v.  Birehf  2  Lev.  157,  was  cited  by  the  de* 
ation  of  the  estate  to  the  trus*  !  fendant's  counsel  $  there  the  settlement  was 


e  first  son,  dec.,  commenced  at 
s  :   in  support  of  the  first  objec- 
lid  that  an  estate  limited  during 
>ther,  to  commence  at  his  death, 
is  certain  ;  but  when  the  deed 
says,  or  other  sooner  determi- 
term  for  years,  this  manifestly 
encement  of  the  estate  to  the 
le  determination  of  the  term, 
happen  not  only  by  effluxion  of 
y  take  effect  by  surrender,  or 
veral  ways,  in  the  lifetime  of 
ler  or  Husebe. — And  we  are  of 
the  estate  to  the  trustees  might 
;  bat  the  estate  to  the  first  son, 
>t  commence  till  the  death  of 
re  fathers, 
by  my  Lord  Coke^  that  the 
loagh  it  is  more  properly  ap- 
va  for  years,  yet  may  mean  an 
and  it  is  plainly,  in  this  deed, 
ense.    The  trustees  are  to  per- 
ormeTf  Sec.  to  receive  the  profits 
m  of  his  life ;  and  the  estate 
I  is  not  to  commence  till  the 
*  sooner  determination  of  the 
bh,  by  referring  the  relative  to 
lent,  must  mean  the  term  of  his 
words  sooner  determtnaUonf 
estate  for  life,  these  are  in- 
7  be  rejected,  they  were  pro- 
■in  currente  cahmo^   or   by 
cedent;  tad  if  the  precedent 
HcfoiiniMiaui  when  there  was 


with  a  proviso,  that  in  case  none  of  the  bro- 
thers or  sisters  of  A.,  or  any  of  the  childreut 
be  living,  then  immediately,  or  after  a  term 
of  21  years  ended,  to  the  use  of  B.  C.  and 
D.,  his  brothers  successively  in  tail  malcf 
remainder  to  the  plaintiff*.    A*  died  without 
issue,  B.  and  C*  died  without  issue  male, 
^  but  B.  had  issue  a  daughter,  and  A.  himself 
,  had  sisters  living ;  this  the  Court  held  to  be 
one  sentence,  and  a  condition  precedent,  that 
none  of  the  brothers  or  sisters  of  A.  or  any  of 
their  children  be  then  living,  and  which  as 
it  had  not  happened,  all  the  remainders  were 
void,  and  judgment  for  the  defendants ;  and 
it  was  not  at  all  determined  on  the  necessity 
there  was  that  the  remainders  should  take 
efifect  on  both  disjunctives;  but  that  case 
does  not  come  up  to  the  present,  for  it  was 
never  intended  that  the  remainder  should 
vest  on  the  death  of  Robert  Dormer^  but  as 
appears  by  the  express  wonls,  on  a  determi* 
nation  of  the  estate  for  09  years  before  bis 
death,  and  such  a  construction  as  the  de- 
fendant's counsel  contended  for,  would  de- 
stroy not  only  the  remainder  to  Eusebe^  but 
every  one  of  the  remainders  limited  by  the 
deed,  except  the  remainder  to  Jobm 
and  his  heirs ;  and  the  words  of  a  deed 
be  extremely  strong,  which  would 
to  construe  all  the  limitatioos  ia  the  deed  to 
be  void.    We  therefore  are  at  opiakm,  that 
the  limitations  to  the 
son  of  .£^MS^  were  good 
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Answer  to  Problem  8,  Vol.  III. 


PROBLEM  XII.— Vol.  3. 

SCIWTILLA. 

What  is  the  doctrine  of  Scintilla? 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER   TO    PROBLEM   VIII. 

VOL.  III. 

LiVERT  OF  Seisin. (1) 

When  IB  it  ncceaeaTy  ?— To  whom  may  it 

be  made? — and  how  ? 


Livery  is  the  essential  and  operative  part 
of  the  Conveyance  by  Feoffment,  and  un- 
til  livery    (when    necessary),    no    estate 

passes.  . 

Livery  of  seisin  mnst  be  had  and  made  m 
all  cases  where  any  estate  of  fee  simple,  fee 
taU,  or  for  a  man's  own  life  is  made  or 
granted  in  writing,  or  word,  in  the  country  of 
any  lands  or  tenements  corporeal,  where  the 
person  granting  them  has  the  lands  or  tene- 
ments  in  possession,  (2)  littl.  sec.  60.; 
Shepp.  Touchst.  210.;  Prest.  Abst.  1, 201. 

To  lease  for  years,  with  or  without  deed, 
no  livery  is  necessary,  but  where  an  esUte  of 
freehold  or  inheritance,  as  for  life  in  tail  or 
in  fee  expectant  on  the  term  is  limited,  livery 
must  be  made,  and  that  to  the  lessee,  othe^ 
wise  no  estate  passes  to  those  in  remainder, 
Littl.  sec.  eO.    For  the  livery  could  not  be 
made  to  the  remainderman,  the  lessee  being 
in  possession.     And  if  the  lease  be  made  to 
two  without  deed  remainder  to  another  in 
fee,  and  livery  is  made  to  one  only  in  the 
absence  of  the  other,  the  livery  is  good  to 
Test  the  remainder ;  but  if  a  feoffment  be 
made  to  two  and  their  heirs,  without  deed, 
and  the  livery  be  made  to  one  only  in  the 
name  of  both  the  livery  is  void  as  to  the  ab- 
sentee 5  but  good  if  the  feoffment  be  made 
by  deed,  Co.  Litt  49,  b 


grantee  enter  before  livery  and  perform  ti 
condition,  yet  he  shall  only  have  the  Xm 
Littl.  sec.  840.  But  see  Preston's  interp] 
lation  in  Shepp.  Touchst.  210,  where  \ 
I  says — ^if  there  be  a  deed,  the  fee  will  arise^ 
As  to  the  situation  of  the  fee  in  feoffineH 
on  condition,  whether  it  be  in  abeyance,  | 
the  feoffor,  or  in  the  feoffee,  and  whether  j 
breach  of  condition  the  feoffor  may  re-ent| 
there  have  been  contrary  decisions  and  oj 
nions.  The  better  opinion  seems  to  be,  tl 
a  reversion  is  left  in  the  feoffor,  and  that 
may  re-enter,  Littl.  sec  350. ;  Co.  litt.  2! 
|b.  et  seqq.  BuUer's  note,  216  a.  Doc 
and  Student,  b.  2,  cap.  20  and  23,  where 
opinion  of  an  implied  condition  of  re-en 
is  entertained,  see  aTso  cap.  21. 

When  an  estate  is  conveyed  un 
power,  no  livery  is  necessary,  nor  in  an 
change ;  and  if  a  house  or  land  belonge 
an  office,  by  a  grant  of  the  office  by  deed 
house  or  land  will  pass.  As  if  a  h 
chamber  belong  to  a  Corody,  by  grant  of 
Corody  the  house  or  chamber  passetfa.  i 
a  freehold  may  by  custom  be  surrendi 
without  livery,  Co.  litt.  49  a.— see  Vi 
Abr.  Feoffment 

Livery  must  be  made  to  the  feoff 

the  feoffi>r,  or  to  the  attorney  appoiiite< 

deed(3)  of  the  feoffee,  by  the  attoroej 

feoffor,  also  by  deed  appointed;   and 

lively  must  be  made  and  taken  in  the 

time  of  the  feoffor  and  feoffi^e,  for  the  (n 

expires  with  the  life  of  the  donor  of 

power.     And  the  power  must  be  rtr 

pursued,  as  if  a  letter  of  attorney  be  g 

to  make  livery  to  J.  S.  Capellano,  the  a 

ney  cannot  make  livery  to  J.  S.  unlei 

be  a  Chaplain,  4  H.  6.  1.  b.   But  sach 

nomer  would  not  vitiate  the  feoffment. 

—Before  the  Statute  of  Frauds,  if  tbe 

meni  vras  not  by  deed,  liveiy  could  oo 

avaiUble  for  the  benefit  of  the  penc 

whom  it  was  made.    All  persons  ns 


If  lands  be  gnuited  toan«nfora  tenn 
of  two  yean,  and  upon  condition  perfbnned|ceive  Urery  of  wisin,  except  those  d* 
that  he  .haU  have  the  inheritance,  if  theBby  Uw  j  but  thoee  «o  disabled,  as  w 


iDtBy  &e*  Biay  make  and  receive 
uttomies.  And  livery  to  one  in 
of  many,  if  tbe  feoflment  be  by 
0(1.  Tenant  in  common  may  re- 
r  of  big  companion,  but  joint  te- 
lot    And  livery  moft  in  all  cases 

the  immediate  grantee. 

3U8t  be  made  either  on  the  land 

riev  of  the  land,  and  the  feoffor 

posseaston ;  for  that  purpoee*  in 


«?, 
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coonty,  and  they  be  not  in  the  grantor's 
poescsoion  or  in  leaBe^  contra  Shep.  Tonchst 
212. 

Feoflmenis  merge  all  powers  except  powers 
collateral ;  since  the  Statute  of  Uses  this 
mode  of  conveyance  is  rarely  used. 

Formerly  feoffment  and  livery  of  seisin 
passed  the  fee  by  right  or  wrong,  bat  now 
they  will  only  operate  to  pass  what  the 
feoffor  can  lawfully  convey.  6  Dowl.  k 
Rjl.  161.  A.  J.  H. 


t,  Doe»  tbe  feoffor,  sets  tbont 
lake  tbe  people  in,  go  ohI  ; 
er  pretence  of  aome  belbioii, 
•cing  wonders  in  tbe  moon." 

Ommifameet^g  CfukU,  169. 


(1)  Livsar  or  Seuin  (so  technically 
called)  is  the  ceremony  of  delivering  apon 
the  land,  in  the  presence  of  witnesses,  a  de« 
tached  portion  of  the  soil,  or  some  other 
ikes  the  key  of  the  house,  or  a  symbol,  a  solemn  investiture,  which,  while 
land,  and  holding  the  key  or  turf  ■  the  art  of  writing  was  rare,  supplied  the  only 
)  same  to  the  feoffee,  saying,  <'  I  'evidence  of  the  transaction,  and  which,  al- 
key  or  turf  to  you  in  the  name  although  written  evidence  was  afterwards  re- 
this  house,  ke.  to  hold  to,  ftc.  quired  by  the  StaU29.  Car.  2.  c.  8.  (Frauds), 
to  the  form  and  eflect  of  tliis  still  continued  to  be  the  essence  of  tbe  con- 
)  which  is  then  produced,  and  after-  vejance,  which  was  a  vjbofpmxht,  and  by 
emorandum  of  tbe  livery  is  in-. > which  land stiU  pasmi.    Practitioners,  how- 


attested  by  the  witnesses  present. 
re  delivery  of  the  charter  of  feoff- 
le  name  of  seisin  of  the  land,  is 
Inst.  48,  a. ;  but  such  delivery 
7  declaration  is  insufficient.  Ibid. 
ion  of  a  tenant  is  considered  the 
of  the  lessor,  and  the  possession 
at  sufferance  will  be  no  obstacle. 
ry  is  made  in  view,  the  feoffor 
;ive  you  yonder  house,  enter  and 
sion."  But  livery  in  view  cannot 
7  attorney.  1  Inst.  49,  a.  And 
ill  pass  till  the  feoffee  baa  entered 
[jed  as  near  as  possible,  and  claims 
the  claim  must  be  made  in  the 
the  feoffor.  (5) 

tore  are  several  pieces  of  land  in 
^  livery  of  seisin  of  one  in  the 
1,  or  of  one  according  to  the  deed, 
ifficicnt  for  all,  if  all  be  in  the 
ossessioD  and  out  of  lease.  But 
in  divers  counties,  or  in  the  same 


ever,  should  use  great  caution  in  adopting 
this  mode  of  conveyance,  and  should  not 
rely  too  much  upon  the  power  and  character 
given  to  this  species  of  convejrance  in  the 
old  authorities  for  experimental  operations 
or  delueive  epeeulationi ;  aa  for  instance,  by 
the  skin  of  parchment  transforming  a  term 
into  a  fee,  &c.  See  Doe  ▼•  Lynesy  3  Bam. 
k  Cress.  388;  Doe  v.  Hall^  2  Dowl.  k  Ry. 
38.— En. 

(2)  One  reason  why  freehold  interests 
cannot  be  made  to  commence  in  futwro  is, 
because  they  cannot  at  Common  Law  be 
made  without  livery  of  seising  which  being 
an  actual  transition  of  the  land  must  take 
effect  in  presentij  or  not  at  all.  See  2  Bh&ck* 
Com.  314.— En. 

^3)  If  made  under  a  power  of  attorney 
contained  in  the  deed  itself,  it  is  not  neces- 
sary that  it  should  be  made  on  the  day  of 
the  date  of  the  deed;  for  the  power  may  be 
well  executed  afterwards.  Doe  d.  Heale  v. 
RashleiM^k,  3  Bam.  k  Aid.  156— Eo. 


182 


Imperial  Parliament, 


(4)  In  makiDg  livery  of  seisin  no  perti- 
.cnlar  fonn  of  words  need  be  observed.  Doe 
d.  Bamett  v.  Stocky  Gbw.  178.— Ed. 

(5)  Livery  of  seisin  is  not  rendered  void 
by  the  fact  of  a  child  having  remained  on 
the  premises  at  the  time,  even  though  sach 
child  were  the  descendant  of  a  party  having 
tiUe,  nnless  the  child  was  placed  there  for 
the  purpose  of  representing  that  party.  Doe 
d.  Reed  v.  Taylor,  2  Nev.  &  Man.  fi08; 
5  Bam.  k.  Adol.  675. — Ed. 

•  •  • 

Smprrtal  SarlCamnit. 

HOUSE  OF  COMMONS— ENGLAND. 

8T0CiU>ALB  V.  HANSARD. 

Lord  John  Russbll  called  the  attention  of 
the  House  to  a  subject,  which,  he  regretted  to 
say,  must  take  precedence  even  of  the  considera- 
tion of  her  Majesty's  speech — the  state  of  the 
proceedings  in  the  last  action  of  Stockdale  v. 
Hameard. 

Mr.  Hansard's  petition  was  then  read  at  the 
tahle,  after  which  Lord  John  Russell  observed, 
that  the  matter  could  not  be  suffered  to  remain 
where  it  stood,  a  levy  having  been  made  of  be- 
4ween  ^6600.  and  ^6700.  There  were  different 
courses  open  to  the  House.  That  which  he 
thought  most  consistent  with  their  dignity  was. 
that  they  should  resort  to  the  ancient  mode  of 
commitment ;  or  they  might  direct  the  printer  to 
defend  all  actions ;  or  they  might  abandon  their 
privilege  of  publishing  to  the  world,  and  confine 
their  publication  to  the  use  of  members ;  or 
they  might  settle  the  whole  matter  by  introducing 
a  bill.  But  DO  one  would  say  that  they,  the 
grand  inquest  of  the  nation,  ought  to  continue 
their  present  practice  of  publication,  and  leave 
"their  publisher  liable  to  suits.  He  would  move, 
therelore,  that  Stockdale,  the  sheriffs,  and  some 
other  parties  connected  with  the  action,  should 
attend  to-morrow  at  the  bar. 

Sir  Edward  Suodbn  warned  the  House  to 
consider  the  consequences  to  which  they  were 
about  to  commit  themselves.  He  took  a  short 
but  comprehensive  review  of  the  law,  and  showed 
that  the  cases  in  which  the  courts  of  West- 
minster Hall  had  held  themselves  excluded  from 
discussing  the  privileges  of  the  House  were  cases 
in  which  there  had  been  a  commitment  in  execu- 
tion. He  adverted  to  the  absurdities  which  their 
present  assertion  of  exclusive  judicature  would 
involve.  If  the  Queen's  Bench  had  decided  in 
favour  of  the  privilege,  the  privilege  would  not 
thereby  have  been  necessarily  established;  for 
«ven  then  the  plaintiff  could  have  appealed  to 
the  House  of  Lordsi  who  might  have  overruled  [ 


the  privilege,  and  would  at  all  eyents  have  take 
cognizance  of  it.  And  how  could  the  Hou^ 
commit  the  sheriffs?  Having  authorized  a  pl« 
in  these  actions,  it  had  admitted  that  the  judge 
were  bound  to  decide  that  plea;  and  if  the  jodg^ 
were  bound  to  pronounce  a  decision,  the  sheriff 
were  bound  to  follow  it. 

The  Attornby-Genkral  supported  the  M 
tion.  If  the  House  allowed  the  Queen's  Deo(^ 
to  try  such  an  action,  they  must  allow  eve^ 
petty  court  in  England  to  try  it,  every  couni 
court,  every  court  of  requests,  every  inan< 
court.  (?)  In  this  third  action,  however,  tl 
judges  had  not  interfered:  the  judgment  hi 
gone  by  default;  so  that  the  sheriff  was  the  ou 
party  to  be  fixed  with  responsibility.  A  plfti^ 
tiff,  who  had  brought  an  action  against  a  mej 
senger  for  taking  away  his  umbrella  in  the  Ho 
of  Lords,  was  summoned  to  the  bar  of  th 
House,  together  with  the  judge  of  the  court 
conscience  where  the  action  had  been  tried; 
the  House  of  Lords  had  compelled  him  to  fo 
the  points  of  his  judgment.  (The  plaintiff 
attempt  to  retain  his  umbrella  was  an  obstructic 
to  the  business  of  the  House ;  and  it  is  cl 
that  the  privilege  of  either  House  extends 
prevent  all  such  obstructions,  and,  of  course, 
prevent  all  proceedings  against  the  officers  i»b 
duty  it  is  to  get  those  obstructions  removed.) 

Lord  Mahon  thought  it  safer  to  rely  on  tl 
uniform  decisions  of  the  judges  than  on  shiftu 
majorities  in  the  House  of  Commons,  li  d 
not  follow,  even  if  the  House  possessed  the  pi 
vilege  now  claimed,  that  there  was  a  neces^i 
for  thus  asserting  it.  The  reporting  of  the  ^ 
bates  was  an  undoubted  breach  of  privilege ;  bi 
the  House  were  not  accustomed  to  commit  tl 
reporters. 

Mr.  Cbesswkll  said  that  it  was  a  mistake 
treat  the  sheriff  as  the  only  officer  in  que&tit^ 
upon  this  third  action;  the  judges  were  c<» 
cerned  in  it,  for  the  sheriff  had  applied  to  then 
and  they  hnd  declined  \o  give  him  the  protectic 
he  had  asked.  The  Houite  had  originally  a 
roitted  the  jurisdiction  of  the  Queen*s  Bench 
but  now,  because  the  decision  was  against  then 
they  denied  that  jurisdiction.  If  this  pnblicatie 
was  protected,  it  was  not  by  privilege  of  Psrli^ 
ment,  but  by  the  general  rule  of  law  which  sanj 
tions  bond  fide  communications  to  any  party  o 
a  subject  in  which  he  has  an  interest.  The  ool 
precedent  for  the  interference  of  either  House  < 
Parliament  with  an  action  was  the  case  of  tl 
umbrella;  but  that  was  an  action  for  a  this 
done  in  the  House.  Commitments,  indeei 
have  been  upheld  by  the  courts ;  but  that 
because  commitments  are  judgments ;  and  it 
of  the  nature  of  a  judgment  to  be  irreversi 
except  by  a  tribunal  of  appeal. 

Sir  RoBBRT  Peel  took  a  short  retrospect  a 
the  facts,  and  then  enlarged  upon  the  unrea&cm 


Imperial  Parliament, 


18S 


leftFing  tlic  officer  of  the  House  ex- 
ccions  for  obeying  its  orders.  He 
privily  sn  essential  one,  of  pnb- 
[)nly  for  the  use  of  the  membm,  bat 
of  their  oonstitnents.  There  might 
,  for  instance,  to  address  the  Crown 
lOTal  of  a  judge  on  the  ground  of 
Surely  the  people  ought  to  be  made 
vith  that  ground.  It  was  true  that 
ion  of  the  House  was  imperfect — that 
th  the  sessioo.  Is  not  its  cessation 
ston  a  tolerably  strong  proof  that  it 
d  only  to  obviate  obstructions  ?  But, 
nt  advised,  he  was  ready  to  take  the 
>sed  by  Lord  John  Russell. 
LY  opposed  the  assertion  of  privilege, 
to  secure  indemnity  to  the  printer. 
Seers  were  sincere  in  their  allegations 
een*s  Bench  had  decided  erroneously, 
try  the  question  by  a  writ  of  error. 
iH  RvssBLL  citea  from  Lord  Den- 
nent,  in  StockdaU  v.  Hansard,  some 
n  former  decisions,  which  tended  to 
\ie  opinions  even  of  the  judges  have 
[ways  uniform,  and  sometimes  have 
under  the  excitement  of  the  time, 
n  were  tolerated,  questions  might  be 
e  admission  of  strangers  during  any 
which  involved  imputations  on  indi> 
in  the  Duke  of  York's  case.  The 
/>rds  had  asserted  the  privilege,  and 
tie  House  of  Commons . 
1st  divided — 

.  .  286  I  Noes  .  .  167 
Majority  .  .  •  .  1 19 
RussBLL  then  moved  that,  on  Friday, 
>y  whom  the  writ  had  been  executed 
L  the  bar  of  the  House,  and  bring  with 
rrant  under  which  he  acted. 
L*_y  hoped  that  the  noble  Lord  would 
t  of  his  motion  that  the  sheriff  do 
te  bar,  bringing  with  him  all  the  writs, 
lera  under  which  he  acted  in  the  case. 
tornet-Gbnbral  thought  it  quite 
(  to  make  any  order  requiring  the 
of  writs  or  other  documents  in  the 
le  SheriflT.  That  officer,  as  a  matter 
would  bring  with  him  all  that  might 
ry  for  his  own  justification.  It  was 
House  to  make  any  order  upon  the 
sense  of  his  own  interest,  and  of  what 
himself,  would  lead  the  SherifT,  as  a 
^urse,  to  bring  with  him  to  the  bar 
•>u$e  all  that  might  be  wanting  to  ex- 
dicate  the  course  which  he  himself  had 

iw  said,  that  the  observations  which 
Had  just  heard  from  the  learned  Attor- 
^l  formed  an  equally  good  argument 
^  production  of  the  warrant  as  against 
ftlon  of  the  writs.     Why  call  upon 


the  inferior  officer  to  produce  his  authorities  if 
they  were  not  prepared  to  eall  upon  the  superior 
foootiooary  to  produce  his . anthority  likewise? 
He  hoped  that  they  were  prepared  to  face  the 
real  grounds  upon  which  the  proceeding  rested. 
He  hoped  that  they  would  not  flinch  from  deal- 
ing with  the  Sheriff  in  the  matter,  and  examine 
into  the  grouDds  upon  which  he  went.  They 
were  afraid  of  the  judges  awhile  ago,  now  thev 
were  afraid  of  the  writs.  The  House,  he  trusted, 
would  not  sanction  a  demand  for  the  warraot ; 
that  they  would,  in  fsd,  rejeet  the  moiioa  for 
prodocmg  the  warrant,  or  else  let  the  Sheriff 
produce  the  writs,  and  then  say  whether  they 
were  prepared  to  call  upon  the  Sheriff  to  answer 
to  the  House  of  Commons  for  doing  that  which 
he  could  not  fail  to  do — namely,  to  yield  obe* 
dience  to  the  injunctions  of  the  Court  of  Queen  s 
Bench.  Surely,  when  the  Sheriff,  or  any  one 
acting  under  him,  was  brought  to  the  bar  of  that 
House,  and  asked  whv  he  had  taken  a  certain 
course,  and  done  certain  acts,  he  ought  to  receive 
previous  notice  to  bring  with  him  the  docaments 
necessary  for  the  purpose  of  explaining  and  vtn* 
dicating  hu  conduct. 

Mr.  Kklly  said,  he  should  move  an  amend- 
ment  to  the  effect  that  the  Sheriff  do  attend  at 
the  bar  of  the  House,  and  bring  with  him  all 
writs,  orders,  rules,  and  other  authorities  under 
which  he  acted  in  this  case. 

Lord  J.  RussBLL  concurred  with  his  Hon. 
and  Learned  Friend  the  Attorney -General,  that 
there  was  no  necessity  for  calling  upon  the 
Sheriff  to  bring  with  liim  those  authorities,  at 
the  same  time  he  did  not  feel  it  to  be  absolutely 
necessary  to  ref nae  agreeing  to  the  proposition 
for  their  production.  He  wished,  however,  lo 
extend  the  motion  to  the  Under-Slieriff,  and  in- 
clude all  notices  amongst  the  documents  which 
the  Sheriff  was  to  bring. 

A  motion  was  then  agreed  to,  directing  that 
the  Sheriff  and  Under-Sheriff  do  attend  at  the 
bar  of  the  House  to-morrow,  bringing  all  writs, 
rules,  orders,  and  notices,  received  by  them  in 
the 


*  The  qaei tion  lies  is  a  narrow  eompaw.  It  the 
Honse  of  Commons  or  tkt  law  to  govern  Bng^d  ? 
There  oaght  to  be  no  ooalViskm — ^it  it  a  qoestloa  b^ 
tween  the  House  of  Commons  and  the  law  as  adrerae 
parties.  It  is  nothing  to  tell  as  that  the  House  of 
Commons  has  privileges,  and  that  as  fiir  as  these  pri- 
vileges have  been  ezerdsed  and  aoqoicseed  in,  either 
by  the  tribunals  of  the  eoontry,  or  by  the  other 
branches  of  the  legislatare»  these  privileges  are  a  part 
uf  the  geneml  law.  We  admit  all  this;  but  we  deny 
that  it  applies  to  the  case  now  under  eons ideration. 
In  that  ease  the  House  claims  to  create  a  new  prim' 
U^,  that  is,  to  make  an  addlUen  to  the  laws  of  Ms 
own  men  authority.  Let  this  power  be  conceded  to 
the  House,  and  It  becomes  exeltuitely  the  legislature, 
and  its  orders  must  be  recognised  by  the  courts  of 
fustiee  as  laws  of  plenary  auttiority.  Indeed,  this  is 
the  Tcry  thing  at  present  demanded.— Atenrf«r<f. 
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VICE-CHANCELLOR'S  COURT,— Dec.  2. 

NswLANDS  V.  Holmes. 

Separate  Use  of  Mabrisd  Women,  (a) 

Mr.  Jacob  (with  Mr.  Bethell)  moved  to  dis- 
soItc  an  injunction  awarded  on  the  28th  of  No- 
vember against  Mr.  Samuel  Paynter,  the  Sheriff 
of  Surrey,  to  restrain  him  from  executing  any 
process  issued  out  of  the  Court  of  Queen's  Bench 
in  an  action  brought  against  the  plaintiff  by  the 
defendant  Holmes,  either  against  the  leasehold 
premises.  No.  19,  West-square,  Southwark,  or 
the  goods  and  chattels  therein,  in  respect  of  any 
claim  against  the  husband  of  the  plamtiff  The 
defendant.  Holmes,  having  recovered  JC200  da- 
mages at  the  summer  assises,  in  an  action  of 
trespass  against  William  Newlands,  the  plaintiff's 
husband,  entered  up  judgment  on  the  25th  of 
November,  and  issued  a  writ  of  execution  to  the 
Sheriff  of  Surrey,  whereupon  Mrs.  Newlands  filed 
the  present  bill,  which  stated  that  her  father, 
John  Peter  Reina,  by  his  will,  bearing  date  the 
3d  of  October,  1833,  bequeathed  to  her  by  the 
name  of  Mary  Sarah  Keina,  all  his  property 
whatsoever,  and  appointed'  her  sole  executrix, 
and  thereby  specifically  directed  •  that  any  pro- 
perty he  might  have  given  or  should  give  to  her 
should  not  be  liable  to  the  interference  or  con- 
troul,  in  any  way,  of  any  person  or  husband  she 
might  be  married  to,  or  liable  to  his  then  present 
or  future  debts,  but  that  her  receipt  alone  should 
be  a  discharge  for  all  the  money  or  effects  he 
might  give  or  leave  to  the  plaintiff;  and  that  she 
should  dispose  of  the  same  by  her  will  and  tes- 
tament as  she  pleased,  notwithstanding  her  co- 
vertmre;  that  she  proved  the  will  on  the  23d  of 
October,  1833,  and  intermarried  with  William 
Newlands  on  the  20th  of  November  followincf, 
and  that  she  had  continued  ever  since  to  reside 
with  him  in  the  house  No.  19,  West- square, 
which,  with  the  furniture,  plate,  &c.  therein, 
formed  part  of  the  property  bequeathed  to  her 
by  her  father.  The  bill  then  stated  that  she 
had  not,  at  the  time  of  her  marriage  with  New- 
lands,  or  at  any  time  since  the  death  of  her 
iather,  any  property  except  that  which  she  took 
under  his  wUl,  and  that  nil  the  goods  and  chat- 
tels in  the  house  (which  were  separately  set 
forth),  were  either  a  portion  of  the  testator's 
property,  and  subject  to  the  trusts  of  his  will,  or 
had  been  purchased  out  of  the  income  of  her 
separate  estate,  and  therefore  she  submitted  that 
her  husband  was  a  trustee  for  her  of  all  such 
legal  estate  and  interest  as  she  had  in  the  lease- 

{fi)  See  Editor's  letter  to  the  Lord  Chancellor  ante, 
vol.  I.  p.  225;  tee  also  id.  pp.  22,  38,68, 149, 167. 


hold  premises,  and  tbe  goods  and  chattels  therein 
to  her  separate  use.  The  affidavits  in  support  <i 
the  present  motion  to  dissolve  the  injunctiui 
stated,  among  other  things,  the  witness's  bcii« 
that  a  settlement  of  JE6,000  bank  stock  was  msj 
upon  Mrs.  Newlands  at  the  date  of  her  mx^ 
riage.  If  this  were  true,  the  fact  ougbt  to  ht^ 
been  stated  to  the  Court  when  the  injunctbn  w^ 
applied  for.  (The  settlement  was  handed  to  h| 
Honour.)  The  learned  counsel  then  contended 
this  being  the  case  of  a  gift  to  a  woman  ab^c] 
lutely,  and  she  being  also  executrix,  there  was  i^ 
ground  for  drawing  any  distinction  between  legj 
and  equitable  ownership.  Had  the  legal  owne| 
ship  been  in  trustees,  had  the  marriage  be^ 
before  the  death  of  the  father,  or  had  the  beque 
been  to  a  married  woman,  the  case  would  be 
ferent.  The  marriage  amounted  to  an  nnqualifi 
gift  to  the  husband,  and  there  was  no  con 
or  stipulation  to  limit  the  effect  of  the  gift ; 
the  contrary,  there  was  a  stipulation  as  to  a 
tion  of  the  property,  that  it  should  be  settled, 
the  necessary  presumption  was,  that  as  to  t 
rest,  the  husband's  marital  right  should  prevai 
The  present  case  was  precisely  the  same 
**  Massey  v.  Parker,"  (h)  and  must  be  govei 
by  that  case  until  the  question  waa  decidi 
otherwise. 

The  Vicb-Chancsllor  did  not  call  upon  i 
counsel  who  supported  the  injunction  to  ad 
the  Court,  but  said  he  thought  the  point  \ 
simple.  If  a  man  married  a  woman  who  \\ 
personal  chattels  primd  fade  at  law,  the  act  < 
marriage  constituted  a  gift  to  the  husband  ( 
those  chattels.  If  the  wife  had  a  term  of  year 
either  legal  or  equitable,  the  law  said  during  cc 
verture  the  husband  might  assign  the  term  if  U 
pleased,  and  if  be  survived  the  wife,  he  took 
as  a  gift  by  marriage,  and  was  not  obliged  to  u 
minister  to  her  for  the  sake  of  constituting  th 
term  in  him  in  virtue  of  the  wife*  If  he  died  i 
her  lifetime,  the  term  survived  to  her.  Wii 
respect  to  choses  in  action,  they  remained  in  th 
wife  during  coverture,  unless  the  husband  durin 
coverture  reduced  them  into  possession.  But  hi 
Honour  always  understood  that  a  father  migii 
make  a  gift  to  the  separate  use  of  his  child,  bem 
a  daughter ;  and  in  this  case  it  appeared  ver 
plain  to  him  that  the  testator  expressed  an  int«n 
tion  that  there  should  be  a  trust  for  the  separst 
use  of  his  daughter,  although  he  had  not  so  foil; 
worked  out  that  intention  as  he  might  have  di>ne 
For,  having  given  the  property  to  his  dangbt^ 
and  appointed  her  sole  executrix,  he  speci&siij 
directed  that  any  property  he  might  have  girci 
or  should  give  to  her,  should  not  be  liable  to  th( 
interference  or  controul  in  any  way  of  any  persoi 
or  husband  she  might  be  mamed  to  (whici 

(6)  2  Myl.  6i  Ke.  174. 
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an  inAceonte  expftstioQ  this  gtn* 
,  because  he  isuufined  she  might  be 
person  who  might  not  be  ha  hue- 
Lble  to  his  then  present  or  future 
at  her  receipt  alone  should  be  a  dis- 
1  the  motiev  or  effects  he  might  give 
he  plaintifiy  and  that  she  should  dis- 
same  by  her  will  and  testament  as 
notwithstanding  her  coverture.  His 
-ehended,  that  when  the  testator  died, 
ghter  proved  the  will,  she  certainly 
[Qe  the  absolute  owner  of  all  the 
a  personal  nature  the  father  gave 
,  and  when  she  married  she  did 
to  her  husband  the  complete 
spose  of  all  the  personal  property, 
e  question  was  whether,  when  the 
1  married  a  woman  who  took  the 
perty  under  such  a  bequest  as  this, 
f  necessity  subject  the  marital  right 
ital  powen  which  he  acquired  by 
i  executrix  to  that  trust,  that  was 
lonour  should  say)  br  the  will  on 
the  testator  gave  to  bis  daughter, 
could  not  but  thtnk«  until  he  was 
a  higher  authority,  that  the  bus- 
Tying  the  executrix,  did,  though  he 
?lf  with  legal  rights  and  l^;al  powers, 
bject  to  that  trust  which  was  affixed 
rty.  The  marriage  settlement  had 
r  been  called  to  the  notice  of  the 
i  Honour  had  read  it  through,  and 
solely  confined  to  a  sum  of  xSyOOO. 
,  which  was  admitted  to  have  been 
ather's  estate.  It  was  not  a  settle- 
ik  Stock  to  the  separate  use  of  the 
the  same  manner  in  which  she  took 
;  but,  on  the  contrary,  it  appeared 
t  a  reduction  and  limitation  of  the 
1,  as  the  cetiui  aue  trust  of  her 
she  had  over  it;  for  the  stock  was 
ito  the  names  of  three  persons  as 
ust  for  her  separate  use  "for  hfe,  and 
lappened  to  survive  her  husband,  it 
her  absoluiely ;  but  if  her  husband 
then  she  baa  no  power  of  dispoei- 
otherwise  than  l^  a  testamentary 
uid  so  much  as  she  did  not  dispose 
>uid  belong  to  her  husband.  It  was 
V  the  constitution  of  the  settlement 
i;and  was  let  in  to  participate  for  his 
in  the  Bank  Stock,  to  the  prejudice 
lution  of  those  rights  the  wife  had 
other's  wilL  If  there  were  express 
in  consideratioD  of  the  settlement 
ie  the  husband  should  become  ah- 
of  all  the  wife's  other  property,  then 
^e  a  Telim|ttishment  of  her  rights  over 
r  property  ;  but  the  settlement  was 
as  to  that»  and  he  thooght  it  would 


1 


be  a  new  thing  to  say  that  where  the  husbaiid 
derived  a  benefit  from  the  wife*s  property  and 
gave  her  no  benefit,  and  noihing  elaewbere  «aa 
said  or  treated  of  except  what  related  to  the  wife's 
property,  it  ahould  ipso  facto  ^ive  the  husband 
all  the  property  not  contained  in  the  settlement. 
He  could  not  but  think,  the  true  construction  of 
the  father  s  will  and  the  settlement  taken  toge- 
ther, the  wife  did  stand  in  this  position,  viz  that 
the  husband,  so  far  as  he  had  any  right  under 
the  mantel  power,  had  that  right  as  trustee  for 
his  wife,  and  theiefofe  he  thought  the  cbattek 
were  not  seixable  in  equity,  though  they  might 
be  at  law,  and  that  the  motion  to  dissolve  the  u>> 
junction  must  be  refused,  without  costs. 

APPEAL. 

COURT  OF  CHANCERY.— Dec.  5. 

The  above  decision  of  the  VtCB  Chancbixob 
was  appealed  from  on  the  ground  that  the  deei* 
sion  was  wrongs  aa  it  left  the  defendant  without 
any  security  for  his  debt  until  the  decision  of  the 
cause. 

Mr.  Jacob  appeared  for  the  defendant  in  sup- 
port of  the  appeal,  and  aubmitted  that  at  all 
events  the  Vice-ChanceUor  s  order  must  be  varied, 
as  there  ought  to  be  some  restraint  on  tht  plain- 
tiff from  disposing  of  the  property  pending  the 
suit. 

Mr.  Wigram  supported  the  Vice-Chancellor's 
view  of  the  case,  and  contended  that  the  will  of 
the  fether  gave  the  property  to  the  separate  use 
of  the  pUintiff,  his  dattghter,  and  on  her  marry- 
ing Mr.  Newlaod  afterwards,  there  was  an  im« 
plied,  though  not  an  express  contract,  to  respect 
the  disposition  of  the  property  as  made  by  the 
lady's  father. 

The  I^RD  Chancsixor  said  the  question  in 
this  and  in  two  other  cases,  which  were  waiting 
for  his  judgment,  were  questions  of  the  greatest 
difficulty  and  importance,  and  whichever  way 
they  should  be  decided,  several  other  decided 
cases  must  be  overruled.  The  two  cases  referred 
to,  TuUett  V.  Armstrong^  and  Scarborough  v. 
Borman^  were  for  some  time  under  his  consider- 
ation, and  he  would  dispose  of  them  6e/bre  Christ* 
ma$*  Until  that  decision  he  would  avoid  giving 
any  opinion  on  the  question  of  **  separate  use. 
In  any  view,  however,  of  the  subject,  the  Vice- 
Chancellor's  order  in  this  case  ought  not  to  be 
allowed,  as  it  gave  no  security  for  the  protection 
of  the  property,  but,  on  the  contrary,  the  order 
continuuig  the  injunction  left  the  defendant  (who 
was  the  claimant^  without  any  security  for  his 
debt,  which  coula  not  be  right  The  plaintiff 
must  either  go  before  the  Master  and  give  secu- 
rity for  the  property  to  be  forthcoming  when  the 
cause  shall  be  decided,  or  pay  the  amount  of  the 
judgment,  debt,  and  costs  into  court.     In  either 
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'Lam  lUparii. 


mm  Am  ■hcriff,  if  in  ponession,  wiH  retire,  or  if 
he  i«  not  in  poisession  he  will  be  restrained 
from  Caking  it. — Injunction  diaeoWed.  { 

COURT  OF  EXCHEQUER.— iVbty.  14. 


SUHngs  in  Banco, 

Salmond  r.  RoLLUf. 

Writ^Summors — Irregularity — Practice 

Mr.  Thomas  moved  to  set  aside  service  of  a 
writ  of  summons,  on  the  ground  of  irregularity. 
The  objections  were  two.  Firsts  the  writ  of 
summons  did  not  saj  whether  the  defendant  was 
to  appear  in  the  Court  of  Exchequer  or  the  Ex- 
chequer of  Pleas,  the  former  bemg  the  equity 
side,  the  latter  the  common  law  side  of  the  court, 
so  that  the  defendant  would  not  know  where  to 
make  his  appearance. 

Mr.  Baron  Gurnzy. — Does  your  client  swear 
that  in  his  affidavit  ? 

Mr.  Thomas. — No,  he  does  not ;  but  it  is  so 
stated  in  my  instructions. 

Mr.  Baron  Parks. — ^It  all  depends  upon  the 
form  given  by  the  act  of  Parliament,  and  that  is, 
**  in  our  court  of  — ,"  without  stating  any 
court.  As,  therefore,  no  precise  form  is  given 
by  which  to  designate  this  Court  in  particular, 
I  think  it  is  sufficient.  You  will  take  no  rule 
therefore. 

Mr.  Thomas. — There  is  another  objection  to 
this  writ  which  my  client  wishes  me  to  bring 
under  the  notice  of  the  Court,  and  that  consists 
of  the  omission  of  the  letter  '*  d  '*  in  the  word 
**  and,"  in  the  form  given  by  the  statute. 

Mr.  Baron  Parkb. — I  don't  think  you  can 
make  anything  of  that  either. 

Rule  refused. 


INSOLVENT  DEBTORS'  COURT. 


John  Joseph  Stocrdalb*s  Case. 

Act  for  Abolishing  Arrest  for  Debt^  sec,  89. 

Mr.  Coohe  applied  tp  the  Court  under  the 
89th  section  of  the  act,  for  a  rule  calling  on 
the  Sheriff  of  Middlesex  to  hold  and  retain  the 
sum  of  JC600.  paid  as  the  damages  against 
Messrs.  Hansard  into  the  hands  of  the  sheriff, 
and  for  a  rule  on  Stochdale  to  show  cause  why 
that  sum,  or  such  portions  as  the  court  should 
think  fit,  should  not  be  paid  into  the  hands  of 
an  assignee,  to  be  appointed,  for  the  benefit  of 
the  credutors.  The  scnedule  was  in  court  for 
the  inspection  of  the  learned  Commissioners,  and 
it  would  appear  that  Mr.  Stockdale  was  dis- 
charged under  the  act,  in  January,  1831,  and 
that  his  debts  remained  unpaid.  He  made  the 
application  on  the  part  of  Mr.  Samuel  Cham- 
berlainf  coach-builder,  in  Great  Newport*  street. 


who,  he  believed,  opposed  on  the  bearing.  Th 
court  was  aware  that  it  was  not  necessary  for  si 
assignee  to  make  the  motion,  none  had  been  ap 
pointed,  and  a  creditor  was  authorised  to  maki 
the  application. 

Ch  lEF  CoMMissioiVBR. — Who  is  the  creditor; 

Mr.  Cooke. — Mr.  Samuel  Chamberlain. 

Chief  Commissioner. — I  see  in  the  sdieddi 
he  is  a  creditor  for  13  guineas. 

Mr.  Cooke  read  the  affidavit  of  Mr.  Cham 
berlain,  which  set  forth  that  Mr.  Stockdale^ 
discharged  in  1831,  and  no  assignee  appomted 
That  deponent  had  been  inform^,  and  beliera 
that  the  said  Stochdale  had  obtained  a  veniid 
with  JB600.  damages,  in  an  action  for  lib 
against  Messrs.  Hansard^  of  lincoln's  Im 
fields,  and  that  j6600.  with  costs,  under  a  wri 
oi fieri  focias^  had  been  paid  into  the  handi « 
the  Sheriff  of  Middlesex,  where  it  now  remaioej 
Deponent,  therefore,  applied  that  a  rule  shook 
issue  on  the  said  sheriff  to  hold  and  retain  tb 
money  until  further  order ;  and  also  on  the  sm 
sheriff  and  the  said  Stockdale  to  show  cause  «k 
it  could  not,  or  a  portion,  be  paid  for  the  bensi 
of  the  creditors  inserted  in  the  schedule. 

Rule  nut  to  be  granted. 

COURT  OF  the  SHERIFF  OF  MIDDLESEX 


Stockdale  v.  Harsard. 
Libel. 

(dmebtdedfnm  p.  140.; 

Mr.  Stockdale  then  proceeded  to  observer 
He  had  a  right  also  to  impress  upon  the  jd 
what  influence  wealth  might  efiect  in  such  a  csss 
as  this.  It  had  been  insmuated  that  it  was  odf 
brieflless  barristers  and  scamping  attorneys  wi 
would  lend  him  support ;  but  supposing  him  % 
be  so  supported,  it  would  not  matter.  It 
be  that  there  were  brieflless  barristers  who 
deserved  briefs ;  and  it  was  now  the  intei 
the  bar  to  vindicate  its  high  character,  and 
merely  to  advocate  that  cause  which  paid 
best,  but  to  maintain  that  character  which 
Mansfield  had  so  well  described  as  ^'  oi 
roost  by  the  brilliant  gem  of  truth."  But  80| 
bribery  had  been  employed  to  buy  up  the 
from  under  him,  and  to  make  him  stay  ai 
where  would  have  been  the  dignity  of  the 
where  the  rights  of  this  country  ?  Up  to 
present  time,  precisely  the  same  case  as  his 
had  not  occurred ;  hut  there  was  one  case| 
disturbed  times  which,  though  mentioned  in 
judgment,  had  been  studiously  kept  fron 
light.  That  was  the  case  of  a  man  than  wi 
one  more  profligate,  more  wicked,  more 
or  more  TiUainous  had  never  existed  in 
country — he  alhided  to  John  Wilkes,  who, 
it  suited  his  convenience,  fled  the  eountry;! 


Lar)  Rtporti* 
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ise — tlw  great  ^iMsdon  of  gtntral 
uld  not  cone  on  for  yean.  The 
nerml  warrants  had  betti  ezereiaed 
)y  Lord  Hali&x  and  the  Treaenry ; 
le  same  Treasury,  he  woaM  repeat, 
ibie  iteration,"  as  Falstaff  had  it, 
ry  of  Whigs  too,  for  it  was  a  strong 
the  attacks  on  the  fiberties  of  the 
been  made  by  the  Whigs.  On  the 
1 763,  Wilkes  was  committed  to  the 
reneral  wamint,  and  remained  there 
and  it  was  to  be  remarked  thai  the 
«d  against  him  had  been  up  to  that 
Iv  exercised  in  simikr  cases.     On 

« 

Fune  he  oommenoed  hb  action  for 
false  imprisonment;  but  as  soon  as 
e  fled  the  country,  and  was  outlawed, 
ever,  from  his  (Mr.  Stockdale's) 
y,  he  had  remained  at  home  our* 
if  he  would  be  sent  for,  though  he 
lat  a  prison  was,  and  its  privadons. 
hoose  to  bring  his  action  tiQ  the 
ommons'  committee  had  made  its 
had  said  ''that  it  had  been  so 
it  had  not  time  to  report,"  ^en, 
lad  nothing  to  report,  and  wished 
le  chapter  of  accidents.  He  read 
the  Mondng  CkromeU^  and  before 
c  on  the  same  day  the  action  was 
tre  Parliament  was  prorogued ;  and 
essrs.  Hansard  were  informed,  in 
leir  own  letter,  that  the  action  was 
u>se,  in  contempt  of  the  former  ver- 
itmued  to  sell  the  libel  against  him. 
empt  he  was  determined  to  push  his 
try  the  question  before  Parliament 
[f  the  House  had  sent  immediately, 
ebeen  taken:  he  remained  at  home, 
have  been  committed  to  the  Tower, 
or  to  the  custoily  of  the  8ergeant*at- 
he  House  knew  well  that  there  their 
end.  The  House,  however,  would 
lust  come  to  the  bar  of  the  House, 
(i  come  if  he  were  aaked ;  but  they 
:)mmit  him  without  learning  from  his 
'  were  stepping  beyond  their  power, 
oever  their  officer  might  be,  as  soon 
'cleased,  he  would  bring  his  action 
or  the  assanlt  and  false  imprisonment 
)ugh  them.  Still  the  real  offender 
The  monkey  used  the  paws  of 
Ice  the  chesnnts  out  of  the  fire,  and, 
^,  he  would  but  catch 

'•  The  tool 
aavet  do  work  with,  calkd  a  fool." 

*$  themselves  would  not  get  into  the 
lose  who  even  nowboaght  their  seats 
noyed  at  what  he  had  said  that  day; 
heen  done  before,  members  would  get 
>uie,  make  again  those  false  assertions 


for  which  they  had  already  begged  the  paidoa 
of  the  judges,  and  say,  **  Here  yon  cannot  hart 
me."  Unless  the  jury  should  give  emphasie 
damages  that  day,  they  would  not  show  what 
might  be  done  in  a  court  of  justice  by  an  un- 
flinching coarse,  and  by  a  reliance  on  the  oonsti« 
tution  of  the  country ;  nor  would  the  poor  man 
see  that,  without  disturbance,  if  injustice  had 
been  rendered  by  the  highest,  the  poorest  might 
obtain  his  right.  In  the  case  of  Wilkes,  in  1771, 
it  was  plesded  that  verdicts  had  already  been 
obtained ;  but  he  hud  his  damages  at  £20,000, 
and  got  £7000,  although  avowedly  there  was  not 
a  more  profligate  man  in  morals  and  religion,  for 
he  was  a  recorded  atheut ;  and  that  verdict  waa 
given  seventy  years  ago.  lo  the  present  case, 
the  defendanta  had  not  attempted  io  impeach  his 
character ;  and  if  they  could,  would  they  not  have 
done  so  ?  In  the  Qneen*s  Bench,  though  nothing 
had  been  dropped  by  the  judges  in  favour  of  hia 
character,  nothing  had  passed  against  it,  and 
when  the  chief  officer  of  tne  law  alluded  to  it,  he 
was  reproved  by  the  Chief- Justice,  who  said  that 
it  was  indeed  a  novel  practice  to  hear  so  high  a 
functionary  introduce  mto  the  amiment  on  such 
a  legal  case  the  '*  Memoirs  of  Harriett  Wilson,** 
or  any  other  memoirs ;  all  of  which,  if  pubtished 
by  him,  would,  however,  bear  the  closest  exami- 
nation, and,  to  a  mind  uot  previously  polluted, 
would  present  a  better  argument  on  morality  than 
many  sermons.  The  House  might  discover  that 
before  it  committed,  it  must  permit  him  to  ezpoaa 
at  the  bar  of  the  House  that  which  would  suttuaa 
cheeks  that  were  never  suffused  before,  and  they 
would  learn  that  instead  of  the  plaintiff  starting 
for  America,  he  was  ready  and  willing  to  fight 
his  own  battle  and  the  battle  of  hu  country. 
He  trusted  that  the  jury  would  give  due  weight 
to  the  &cts  before  them.  In  his  ignorance  of 
the  practice  of  pleading,  he  might  have  stated 
that  which  he  would  not  be  allowed  to  prove,  but 
he  possessed  the  meana  of  proving  it ;  he  wiahed 
that  the  verdict  should  be  given  deliberatdy.  but 
that  it  should  be  given  without  doubt ;  that  they 
would  arrive  at  it  from  the  facts,  and  the  ftutta 
alone ;  but  he  trusted  that  it  would  be  that  the 
plaintiff  in  this  cause  had  damages  to  £50,000. 

No  further  evidence  was  tendered. 

The  Under 'Shbbift,  in  summing  up,  said 
thst  the  plaintiff  sought  at  the  hands  of  the  jury 
damages  for  a  publication  made  by  the  defendants, 
and  which  he  read  from  th^  record.  Tliat  libel 
the  defendants  confessed  that  they  had  illegally 
published,  and  there  was  no  doubt  that  the 
plaintiff  was  entitled  to  their  verdict.  He  would 
onlv  call  their  attention  to  the  oath  which  they 
had  taken,  diligently  to  inquire,  to  assess  the 
damages,  and  a  true  verdict  give  according  to  the 
evidence.  Great  observation  had  been  made,  and 
indeed  they  could  not  shut  their  eyes  to  the  fact, 
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to  proceedings  that  had  taken  place  in  other 
phices  touching  a  salt  timilar  to  this ;  and  it  was 
stated  that  they  wete  all  in  jeopardy  by  proceed- 
bg  with  their  duty  in  this  cause.  All  his  life 
had  been  spent  in  courts  of  justice :  he  had  there 
learned  the  law  of  the  land,  and  he  hoped  that 
for  a  long  time  there  would  in  England  exist 
judges  to  whom  they  should  look  for  die  con- 
struction of  the  law.  All  were  bound  to  obey 
the  law,  andf  if  any  difficulty  arose,  to  whom  were 
the  Queen's  subjects  to  go  ?  To  the  Courts  of 
Westminster  Hall ;  and  so  long  as  men  of  learning 
were  selected  by  the  Queen  ^  and  paid  by  the 
public,  it  was  to  them,  and  to  them  alone,  that 
her  Majesty*s  subjects,  high  or  low,  must  resort 
for  an  exposition  of  the  law  under  difficulty.  It 
had  been  intimated  that  there  was  some  fear  in 
the  public  office  of  the  Sheriff  of  Middlesex ;  but 
be  assured  the  jury  that  there  was  no  doubt,  no 
apprehension ;  the  sheriff  did  not  fear  the  exe- 
cution of  the  process  of  the  Court ;  but  he  in- 
formed the  Court  that  he  had  received  intimation 
that  the  execution  might  be  and  was  impeached 
by  another  power.  The  sheriff  thought  it  right 
to  intimate  this  to  the  Queen's  Bench ;  but  he 
hoped  that  so  long  as  the  laws  were  to  be  obeyed, 
nobody  would  fear  to  execute  the  laws  of  the  land. 
II  they  were  to  be  hereafter  punished  by  a  power 
stronger  than  what  he  conceived  to  be  the  law  of 
the  land,  they  must  take  the  consequences  ;  but 
if  physical  force  were  employed  against  those  who 
expounded  the  law,  it  would  be  a  state  of  un- 
happiness  in  this  country  which  he  hoped  never 
would  be  seen.  It  was  clear  that  the  defendants 
had  published  this  work  after  a  verdict  had  been 
already  obtained  against  them  for  the  same  matter. 
In  ordinary  cases,  a  party  persisting  in  doing 
that  which  was  a  subject  of  wrong,  particularly 
with  a  knowledge  that  it  was  wrong  and  after  the 
verdict  of  a  court,  aggravated  the  damages ;  it 
was  for  the  jury  to  say  whether,  in  this  peculiar 
case,  the  circumstances  had  been  aggravated  on 
the  part  of  the  defendants.  Mr.  Stockdale  did 
not  impute  to  the  defendants  any  ma /iis  animus; 
he  described  them  as  the  agents  of  other  persons, 
and  he  said  that  thev  were  indemnified ;  but  of 
that  there  was  not  a  tittle  of  evidence :  there  was 
no  evidence  that  they  would  be  reimbursed  by  any 
legal  mode  the  damages  that  should  be  awarded. 
It  was  for  the  jury  to  say  what  damages  the 
plaintiff  had  sustained.  They  were  not  sitting 
there  to  punish  the  defendants  as  an  expression 
of  an  opinion  on  any  matter  not  before  them ; 
they  ought  not  to  travel  out  of  the  record ;  and 
they  ought  not  to  give  one  farthing  more  or  less, 
except  the  daoMges  the  plaintiff  had  actually  sus- 
tained, with  the  view  of  any  expression  of  an 
opinion  on  any  question  not  before  them*  It  was 
not  their  place  to  cpve  any  opinion  on  any  question 
other  than  that  of  the  plaintiff;  they  ought  not 


to  travel  out  of  the  record,  bat  they  vreve  to  o^ 
what  damages  the  plaintiff  had  sustained.  Tfaa^ 
question  was  peculiarly  in  their  breast.  He  wodc 
carefully  abstain  from  any  intimation  as  to  ih^ 
amount ;  it  was  no  part  of  his  duty :  it  was  fo 
them  to  do  as  they  thought  right :  but  this 
would  advise  them — that  whatever  damages 
thought  the  plaintiff  had  fairly  aostained — widi 
out  reference  to,  or  the  fear  of  any  oonaeqoencct- 
to  give  fairly.  He  had  spent  many  years  it 
courts  of  justice;  he  had  had  many  oppc^nnitie 
of  watching  the  judges  of  the  land,  and  he  ha 
always  fouad  that  those  who  had  watched  tha 
respected  them. 

A  juryman  inquired  whether  the  book  com 
plained  of  by  the  inspectors  was  before  them ' 

The  Undse-Shbriff  replied,  that  the  boo 
was  not  put  before  them.  It  would  have  bee 
better  if  the  pkintiff  had  put  the  book  befbr 
them,  and  if  they  thought  that  Mr.  StockdJ 
had  not  put  it  in  because  it  would  influence  \M 
verdict,  undoubtedly  that  would  aflfect  the  damage 
which  they  would  be  likely  to  give.  It  was  cc 
of  the  matters  for  the  jury  to  consider,  that  he  di 
not  produce  it.  There  was  one  point  on  whio 
an  observation  had  been  made  and  a  paper  pa 
The  plaintiff  said  that  he  had  been  paid  1  li.  4^ 
and  that  that  was  all  he  had  in  tho  former  cua 
but,  looking  at  the  paper,  he  found  the  ites 
*<  Sheriff,  for  damages  and  costs,  £290.  14f. 
The  costs  were  included  with  the  damages,  an 
it  ought  not  to  be  said  that  the  plaintiff  receive 

only  11«.  Ad, 

Verdict— Damages  £600. 

Michaelmas  Term,  1839. 

Mr,  Piatt  applied  and  obtained  a  mle  agiii 
the  Sheriff  to  return  the  writ,  and  on  the  23«)  c 
November  a  fieri  facias  was  issued  ag»nst  tb 
defendant's  goods,  and  lodged  at  the  Sheiif 
office,  Red  Lion-square.  On  the  25Ui  of  th 
same  month  the  Sheriff  was  sevred  with  a  Judge' 
order  to  return  the  fieri  facias;  and,  inobe 
dience  thereto,  he  returned  on  the  29th  "  thi 
he  had  caused  to  be  seized  divers  goods  to 
chattels  of  the  defendant's,  which  remained  > 
his  hands  unsold,  for  want  of  buyers."  On  t2> 
2d  of  December  the  plaintiff  issued  a  writ  u 
venditioni  exponas^  requiring  the  Sheriff  to  «d 
the  defendant's  goods,  whereupon  he  directed  bi 
warrant  to  Hemp,  the  officer,  and  Mr.  Crooks  t 
auctioneer,  of  Snow- hill,  was  engaged  to  dispo« 
of  them  by  public  auction.  Messrs.  Parkes  as 
Preston,  in  the  mean  time,  served  the  SherJ 
with  a  written  notice,  reminding  him  that  if  bi 
proceeded  to  a  sale,  he  would  be  amenabb  i' 
the  consequences  of  a  breach  of  parliamentan 
privilege,  to  which  document  was  fonnallv  u^ 
nexed  a  copy  of  the  reflation  passed  by  t^* 
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Emmons,  declaring  that  they  possessed 
f  pabliahing  jMrliameDtary  reports. 
»f  December  the  Sheriff  was  served 
u^  with  a  Judge's  snounons  for  him 
i  writ  of  venditioni  exponaSf  and  on 
parties  attended  before  Mr,  Justice 
t  his  chambers,  in  Sergeant's  Inn, 
»rd<>htp  was  pleased  to  grant  the  She- 
is  ion  of  time,  and  staved  the  return 
.h. 

IV  the  Sheriff  determined  to  sell  the 
i  defendant,  and  Mr.  Crook  accord- 
i:>ed  the  aoction  to  take  place  at  one 
he  defendant's  premises,  m  Lincoln's 
On  the  evening  previously,  however, 
ken  in  execution  were  disposed  of  by 
I  for  ^£695.  to  Niekoias  Winsland. 
the  writ  of  venditioni  exponas  was 
the  Sheriff  pursuant  to  Judge  Lit' 
der,  with    llie    following    indorse - 

:>Ai.E  r.  Hansard  and  otbbrs. 
ex. — I  hereby  certify  and  return  that, 

this  writ,  1  have  caused  to  be  sold , 
)d  chattels  of  the  witbin-mentioned 

to,  and  every  part  thereof,  for  the ! 
tc  indorsement  on  this  writ  directed 
,  being  the  best  price  I  could  obtain 
,  and  I  leave  the  said  money  arising 
ilc  before  the  Queen,  at  Westminster, 
he  within-named  John  Joseph  Stock- 
n  within  commanded.** 
William  Evans  and  John  Wheelton, 

0th  of  this  month  Stockdale  took  out 
,  directing  the  Sheriff  to  show 
tc  should  not  pay  over  the  debt  and 
nd  on  the  2 1  st  it  was  part  heard,  and 
^r  further  hearing  until  Monday  last, 
•xk.  At  the  time  appointed  the 
iif  and  Mr.  Watson  attended  to  show 
i^t  the  summons;  when,  in  conse- 
'  he  plaintiff  being  unable  to  produce 
of  a  Judge's  interference  under  similar 
«.->:,  Mr.  Justice  Littledale  refused  to 
rder  on  the  subject. 

ILEN'S  BENCH. -Jan.  11. 


itt  moved  for  a  rule  to  show  cause 
xTiff  should  not  pay  over  to  the  plain* 
ley  which  he  had  received  as  the  pro- 
('  levy.  Mr.  Stockdale,  as  well  as  his 
ad  made  application  for  the  payment 
•ey,  but,  in  each  instance,  the  sheriff 
i  to  hand  it  over.  The  present  mo- 
fore,  was,  that  the  Sheriff  having  re- 
^y  the  money,  and  so  having  refused 
^  intent  of  the  rule  of  the  Court,  should 
lered  to  pay  the  money  over  by  a  rule 


of  that  Court,  hi  order  that  the  plaintiff  might 
be  able  to  take  such  proceedings  in  the  event  of 
a  further  refusal  against  him  for  a  breach  of  duty 
as  he  might  be  advised. 

Lord    DsNM AN.  —  Take     a    rule    to   show 
cause,  (a) 

(a)  See  Report  oftbe  firoeccdiiigs  in  the  Houie  of 
Commons  in  Uii«  case,  qM€. 

TRIAL  OF  JOHN  FROST  FOR 
HIGH  TREASON.* 

CHIEF  JUSTICE  TINDAL*S  ADDRESS. 

(Contloued  from  p.  173.) 


Upon  the  eridence  of  the  first  witness,  Sim- 
mons,  when  the  first  allusion  to  Frost  occurred, 
as  having  directed  the  tumaltuous  assemblage, 
and  in  various  ways,  to  '*  go  towards  the  town, 
and  show  yourselves  to  the  town,"  the  learned 
Judge  observed,  that  it  would  be  found  from  other 
testimony  that  what  was  passing  at  this  moment 
gave  rise  to  that  direction  of  the  prisoner.  But 
taking  the  words  by  themselves,  **  Let  us  go 
towards  the  town,  and  show  ourselves  to  the 
town,"  there  was  nothing  in  the  mere  purpose  fA 
going  towards  the  town  and  showing  themselves 
to  the  town  savouring  of  or  at  all  amounting  to 
an  attack  on  the  town  itself.  Strictly  considered 
by  themselves,  they  amounted  only  to  a  display 
of  themselves  to  the  town — nothing  more.  The 
jury  must,  however,  take  their  construction  as 
well  lirom  the  words  themselves  as  from  the  cir- 
cumstances by  which  they  were  accompanied,  and 
of  those  by  whom  the  prisoner  was  then  sur- 
rounded. Unless  it  was  shown  by  clear  and 
conclusive  evidence  that  something  deeper  than 
their  natural  interpretation  was  intended,  the  jury 
roust  give  to  them  their  natural  and  fair  meaning 
only.  If  they  were  used  in  their  real  sense,  the 
words  would  undoubtedly  not  import  a  criminal 
meaning.  In  the  evidence  of  the  same  witness, 
the  words  '*tum  round  to  the  front*'  occurred,  as 
spoken  by  Frost  to  the  mob ;  upon  which  the 
learned  Judge  observed  that  the  meainng  of  those 
words  fell  far  short  of  any  direct  attack  on  the 
Westgate  Inn,  or  those  who  were  found  there. 
It  was  only  by  reference  to  the  surrounding  cir- 
cumstances, which  happened  there  at  that  time, 
that  the  jury  could  form  any  conclusion  as  to 
what  the  intention  was.  Unless  it  clearly  ap- 
peared by  evidence,  of  which  there  could  be  no 
reasonable  doubt  that  they  had  another  meaning 
distinct  from  their  natural  signification,  undoubt- 
edly it  would  be  their  duty  to  give  to  them  the 
natural  sense  only  which  the  words  themselves 


(a)fben\mm  of  Dbatb  was  paaasd  in  IIm  asoal 
form  in  eases  of  high  treason,  oa  Thiinda^  last,  upon 
John  Frost. 
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imported.  From  the  evidence  of  Waters  it  «p* 
pcsred  that  Frost  was  seen  in  front  of  the  inn 
immediately  before  the  firing  commenced.  The 
same  witness  stated  that  he  i^terwards  heard  some 
hundred  ToUieSy  an  expression  which  was  no 
doabt  exaggerated,  perhaps  from  the  excitement 
and  confosion  of  the  moment,  if  indeed  the  wit- 
ness did  not  mean  shots  instead  of  Tollies.  But 
the  difference  in  that  respect  between  this  and 
other  witnesses  was  not  so  material.  In  his 
cross-examination  he  stated  that  there  were  pri- 
soaeia  at  the  Westgate  Inn.  Upon  this  the 
learned  Judge  observed,  that  on  the  part  of  the 
prisoner  it  was  allied  that  the  object  of  this 
attack  on  the  Westgate  Inn  was  entirely  uncon- 
nected with  any  design  on  the  soldiers.  They 
never  saw  the  military  there,  it  was  said,  till  af^er 
the  firing  commenced,  and  they  knew  not  they 
were  there:  but  simply  for  the  purpose  of 
rescuing  certain  prisoners  committed  by  the  ma- 
gistrates during  the  night  preceding  the  tumult. 
If  there  had  been  no  other  evidence  against  the 
prisoner  at  the  bar  except  the  fact  of  the  conflict 
that  took  place  between  the  soldiers  and  the  mob 
led  on  by  the  prisoner,  it  would  certainly  be  very 
important  to  see  that  they  had  no  knowledge  the 
soldiers  were  there  at  all,  and  that  they  had  an 
object  perfectly  distinct  from  the  genenl  one  of 
attacking  the  soldiers  and  taking  the  town. 
They  wanted  nothing  but  to  rescue  certain  pri- 
soners. But  that  is  not  the  whole  of  the  case 
that  will  be  laid  before  you.  The  learned  judge 
then  read  the  evidence  of  Rees,  the  boy  who  was 
called  with  Coles  to  speak  to  what  took  place  as 
to  the  mob  being  ordered  to  march  when  within 
a  short  distance  of  Newport.  The  account  of 
this  witness  varied  slightly  from  that  which  was 
given  by  Coles,  but  the  variance  was  very  imma- 
terial wnere  boys  were  the  one  telling  what  he 
had  heard,  and  the  other  what  Frost  had  said. 
So  far  as  it  was  material  for  the  jury  to  know 
whether  Mr.  Frost  was  aware  that  there  were 
aoidiers  at  the  Westgate,  it  was  not  material 
whether  this  boy  gave  a  true  account  or  not. 
The  boy  went  on  to  say,  that  one  of  the  party 
said,  *<  We  will  have  the  Westgate.'*  Now,  this 
was  important,  in  order  to  consider  what  was  the 
state  in  which  the  Westgate  then  was,  and  whe- 
ther he  spoke  in  reference  to  that  place  as  being 
then  in  the  possession  of  the  soldiers,  or  whether 
it  was  consistent  with  the  object  they  had  of 
the  Chartist  prisoners  who  had  been 


with  an  intention  on  the  part  of  Frost  and  Js^ 
the  Fifer,  they  being  aware  of  the  soldiers  thea 
being  at  the  Westgate,  to  go  there  in  order  to 
take  possession  of  it  whilst  so  guarded,  or  simplv 
for  the  purpose  of  rescuing  the  priaonen,  whosi 
they  thought  were  there  placed  in  custody. 

(To  he  continued.) 


taken  there  during  the  night.  That  fact  might 
have  been  communicated  to  them,  and  some  one 
or  other  might  then  have  said,  **  We  will  have 
the  Westgate/'  but  without  there  being  any 
other  treaaoiiai>le  deaign  than  that  of  rescuing 
the  prisoners  who  we»e  taken  in  the  eoorse  of 
ihe  night.  They  must  weigh  the  evidence  on 
both  sideS}  and  see  how  fiir  it  was  consistent 


TO   THB  SDITOR   OP  TBB   LEGAL  QUIDS. 

Sir, — I  beg  to  draw  your  attention  to  a 
very  material  error  contained  in  S.  A.  W.*f 
answer  to  Problem  26,  Vol.  II.  of  the 
'<  Legal  Guide." 

The  error  I  allude  to  will  be  found  io 
p.  148,  Vol.  III.  of  the  "  L^al  Guide.'*  and 
consists  in  an  erroneous  extract  from  the 
12  Car.  II.  c.  24. ;  S.  A.  W.  stating  that 
'^  AU  tenures  are  adjudged  and  taken  to  ht 
for  ever  free,  turned  into  free  and  common 
socage;  Stat.  12  Car.  II.  ch. 24."  Now, 
if  you  or  8.  A.  W.  will  have  the  goodne» 
to  refer  to  that  statute,  you  will  see  that  the 
alterations  effected  by  it  were  not,  nor  ever 
have  been,  so  extensive  as  stated  by  8.  A.  W.; 
for  the  statute  enacts,  *^  That  all  sorts  oj 
tenures  held  of  the  King  or  others  be  tumid 
into  free  and  common  socage^  bate  <ml\f 
tenures  infrankahnoignej  copyhold^  and  tht 
honorary  services  (without  the  slavish  pari) 
of  grand  serjeanty." 

1  would  also  draw  your  attention  to  the 
way  in  which  thia^  problem  is  answered.  The 
problem  itself  runs  thus:  "  Socage  Tenure.— 
Describe  what  it  is."  The  answer  is,  for  the 
most  part,  occupied  in  giving  a  deacription 
of  what  that  tenure  originally  was.  Surely 
S.  A.  W.  was  not  warranted  in  thus  answering 
the  question ;  and  probably  more  than  one 
other  person's  answer  to  that  problem — and 
which  consisted  in  describing  what  that 
tenure  is  at  the  present  day — has  been  re- 
Ijected  to  make  room  for  the  insertion  of 
S.  A.W.'s  description  of  what  that  tenure 
was  originally* 

In  conclusion  I  beg  to  iay^  that  the  above 


ittfViM  of  JV#jv  Books. 


iv«  not  bsen  made  kj  reanon  of 
answered  that  identical  pro- 
i  that  anaweri  as  I  presume  from 
earance  in  the  colnmns  of  yoor 
ving  been  rejected;  nor  do  I 
least  partialitj  to  the  learned 
:he  aboTe  work;  bat  I  imagine 
itiswer  was  inserted  without  con- 
it  the  Problem  only  required  a 
of  Bocage  tenure  at  the  present 
1  order  to  prerent  a  recurrence 
r  kind,  and  in  justioe  to  myself 
ler  correspondents,  I  have  been 
rrite  the  foregoing  letter,  and  am 

time, 

Yonr^s  most  obediently, 

C.  B. 


need  only  repeat  our  entire  satis- 
seeing  this  sort  of  discussion, 
ondents  cannot,  in  justice,  charge 
ith  partiality  towards  any  parti- 
n,  or  with  want  of  courage  in 
tip  any  particular  correspondent 
ws  have  pronounced  his  errors, 
quite  correct. — The  Problem  is 
ed,  and  it  kow  remaixs  opbn  for 

NOT  BBOsivin  the  Answer  C.  B. 
It  us. — £o. 
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XD  CoiffiCBBciAL  Daily  Rsmbk- 
t  for  1840,  containing  an  Ana- 
'he  Statutes  passed  2nd  and  9rd 
^.  London  :  Published  by 
d  Duncan,  0,  Fleet  Street. 

ful,  convenient,  and  cheap  Diary 
iibranoer,  we  recommend  this  vo- 
^ry  professional  man.  The  infor- 
ootains  is  spread  over  146  pages, 
0  seven  parts. 

"Law^ — Almanack  —  Holidays  at 
'^ices — Quarter  Sessions — Abridg- 
-  Sump  Act,  with  Practical  Instnic- 
vA  other  Public  Offioss— Law  Offi- 
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cers  and  Residences — Inns  of  Court — Circuits 
of  the  Judges  Central  Criminal  Court-— Poliee 
Magistrates — Courts  of  Request — Record  Of* 
6oes^-Regt8tnes  of  Deeds — Patent  OiEce — 
Commissions —Perpetual  Commissioners  under 
Abolition  of  Fines  and  Reoovcries'  Act  —Town 
Clerks -Qerks  of  the  Peace— Clerks  to  Mam- 
trates— Solicitors  to  Public  Departments — St* 
crsCarics,  Clerks,  and  Solicitors  to  Public  Com* 
panics,  Institutions,  Ac. — County  Coroners  for 
England  and  Wales— Vestry  Clerks,  Metropo- 
litan-^Clerks  to  Boards  of  Guardians,  and  Soli- 
citors to  Goveroon  of  Poor  and  Vestries— Di* 
rections  of  Writs,  &c. — Cinque  Potts  and  De* 
pendencies. 

Part  II. — CommerciaiL-  — Directors,  Ac.  of 
the  Bank  of  England  and  India  Company — Fire 
and  life  Insurance  Companies — Gas  Light  and 
Water  Companies— London  Fire  Engine  Esu- 
blishment— Society  for  the  Protection  of  Life 
from  Fire — Bankers  in  London — Country  Bank* 
ers— Transfer  Days,  &c.  at  the  Bank,  South  Sea 
and  India  Houses  Army  and  Navy  Agents — 
PubKc  Notaries — Mail  Coaches — Cross  Mails' 
— Falmouth  and  Liverpool  Post  Office  Packeta 
— Rates  of  Parcels  from  InnS'^jeneral  and 
Twopenny  Post  Office— Railways — London 
Newspapers. 

Part  III. — ilc^mu/rofum.  — The  Royal 
Family  of  Great  Britain^ Ministry,  &c« — Her 
Majesty's  Household — Commissionen  for  Af- 
fairs for  India,  and  Woods  and  Forests — Kings 
and  Queens  of  England  from  the  Conquest- 
British  Ministers  Abrosd  —  British  Consuls 
Abroad  —  Foreign  Ministers  and  Consols  in 
Fjigland — Modes  of  Address  used  in  Writing  to 
Persons  of  various  Rank^-  Members  of  the 
House  of  Peers  and  Town  Residences — Officers 
of  the  House  of  Peers  —  Members  of  the 
House  of  Commons  and  Town  Residences — 
Officers  of  the  House  of  Commons — Prineipal 
Club  Houses  — *  Lord  Lieutenants  —  Ministry 
for  Ireland  —  English,  Irish,  and  Coloniu 
Bishops,  tee* 

Part  IV. — i^^veniM^^ommiisioners  of  Cus* 
toms,  Excise,  Stamps,  and  Taxes. 

Part  V. — ro^^s— Assessed  Taxes— Annuity 
Table— Table  of  Interest  at  Four  and  Five  per 
Cent. — Table  to  cast  up  Expenses  — Table  to 
Caleulate  Wages  —  Weights  and  Measures— 
Hackney  Coach  Fares. 

Part  VI.— Cb&mM/.— Governors  of  British 
Colonies. 

Part  VII.— Porliamejilary.— General  Index 
to  the  Acte  of  the  fast  Session,  alphabeticaUy 
aiianged — Analysis  of  the  97  Acts  passsd  in  the 
2nd  and  3rd  Victoria— Table  of  Local  and  Per- 
sonal Acts,  and  concludes  with 

Thb  Diary. 


I'M  Sittings  in  Termrr~Nen)  Postage  Orders^  fc. 

COURT  OF  EXCHEQUER. 

Sittings  in  Equity  before  Lord  Abinqbr  in  Hil&ry  Term^  1840. 

Monday       Jan.   13 
Wedn^day     *'     15 

Saturday         "18 

*«     21 

-      ■  ! 


Tuesday 

<< 

21 

Saturday 

€t 

25 

Wednesday 
Thunday 

II 

29 
30 

Petitions  and  Motions. 

Causes. 

Pleas,   Demurrers,    Exceptions,  and    Fuitbei 

Directions. 
Petitions  and  Motions. 
Pleas,    Demurrers,    Exceptions,    and   Forthci 

Directions. 
Causes. 
Petitions  and  Motions. 


NEW  POSTAGE  ORDERS. 

Continued  from  p.  176. 

General  Post  Office,  Jan.  7,  1840. 
On  and  aflter  the  1 0th  instant,  the  boxes  at 
Lombard-street,  for  the  receipt  of  Foreign  letters, 
on  Tuesday  and  Friday  nights,  will  be  closed  at 

10  p.m. 

At  the  Post-office  in  St.  Martin*s-le-Grand, 
they  will  be  received  after  10,  and  up  to  1 1  p.m. 
on  payment  of  a  fee  of  one  penny,  and  after  1 1 
up  to  1 1  30  p.m.  on  payment  of  a  fee  of  Qd. 
"nie  box  and  the  window  will  be  closed  at  Lom- 
bard-street immediately  afWr  the  striking  of  the 
clock. 

At  the  chief  office,  no  letter  will  be  received 
ajt  the  window  after  the  clock  has  struck  the 
hours  above-mentioned,  except  on  payment  of 
the  stated  fees,  and  the  window  wilt  be  finally 
closed  immediately  after  the  clock  has  struck 

1 1  30  p.m.  By  Command, 

W.  L.  Maberly*  Secretary. 

General  Post  Office,  Jan.  6,  1840. 

On  and  after  the  lOih  instant,  Deeds  above 
the  weight  of  sixteen  ounces  will  be  permitted 
to  be  forwarded  by  post,  if  sent  open  or  in  covers 
<^n  at  the  sides,  so  that  it  may  be  clearly  ascer- 
tained by  postmasters  that  the  packets  transmit- 
ted are  deeds.  There  will  be  no  objection  to 
their  being  tied  up  with  string  and  sealed,  in 
order  to  prevent  inspection  of  the  contents, 
though  they  must  be  open  at  the  sides,  that  it 
may  be  seen  they  are  entitled  to  the  privilege. 

By  command,      W,  L.  MaBERLy,  Secretary. 

TO  COUNTRY  SUBSCRIBERS^ 

A  Stamped  Edition  of  this  pa|)er  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
aiaribers,  postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publisfaers. 

ANifUAL  SUBSCRlFTlOlf  i^l.    )0«. 

We  have  no  need  to  make  any  alteration  in 
this  Notice  by  reason  of  the  Nsvr  PbaraoB 
RBOULATUNia^  whi^  are  all  inlly  and  offi<»aUy 
detailed  in  this  paper.  Our  Country  Subaeribers 
will  continue  to  receive  it  as  heretofore.  Postage 
Free,  without  any  fufthcr  eharge. 


NOTICE  TO  CORRESPONDENTS. 

C.  B.  is  answered. 

S.  A.  W,^-Take  notice  of  C.  B/s  letter. 

D.  S.— O.  L.— T.  W.  T.— A.  D.— H.  M 
— A  Subscriber. — J.  C.-*-idl  under  consid^ 
ration. 

A  Constant  Subscriber  from  the  comroeoc^ 
raent  of  this  Journal. — To  both  your  questions 
Certainly  not. 


Ju»t  publishedf  price  is,  to  be  continued  Montklfj 

Vol.  IV.  Part  I. 

■pRBCEDENTS  IN  CONVEYANCIAGi 
'-  adapted  to  the  Present  State  of  the  Law 
Illustrated  with  Notes,  Practical  and  Critical,  b; 
Thomas  Georob  Western,  Esq.  F.R.A.S.  oi 
the  Middle  Temple ;  Author  of  **  Tho  Commeo^ 
taries  on  the  Constitution  and  Laws  of  England,* 
dedicate<l  by  command  to  her  Majesty  the  Queto. 
&c.  in  continuation  of  the  Precboexts  In 
S.  Vallis  Bone,  Esq. 

Vol.  III.  was  jpubtished  Dec*  1,  with  Tabic  « 
ContenU,pricel75.  PriceofVols.  I&2,£l.l0i 
London:  John  Richards  and  Co.,  Law  Book^eIJti^< 

194,  Ftect-ftreet. 
Tki$  Work  will  be  completed  in  Four  VoU. 


In  the  Press, 
8EOOND    EBITZOM, 

COMIVIENTARIES  ON  THE  CONST! 
TUTION  and  LAWS  of  England,  incor- 
porated  with  the  Political  Text  of  J.  L.  Di 
LoLMB,  Advocate.  By  Thomas  George  Wc^ 
TERN,  Esq.  F.  R.  A.  S.,  of  the  Middle  Templf. 
This  Edition  will  contain  the  entire  New  Legil 
and  Political  Constitution  of  the  Country  at  tb< 
present  day. 

The  First  Edition  of  this  Work  was  dedi- 
cated  by  Command  to  Her  Majbstt  the 
Queen,  and  was  honoured  by  the  most  distin' 
guished patronage  at  home  and  abroad.  It  i&i 
work  well  adapted  for  Students. 
John  Richards  and  Co.,  194,  Fleet  Street. 

ss^^amBeBsmmsimmmsssmmmmmmmmmmssm^^ 
Printed  by  QbOrob  Norman,  at  hla  Printing  <Mf* 
29^  Maidm  Lane,  in  the  Fwish  of  9l  Paul,  Corral 
Garden,  in  the  Coaoty  of  Middletex  :  and  FnbiislM^ 
by  John  Hichardb,  Law  Bookseller,  194,  Fifft 
Street,  in  the  Parish  of  St.  DuBStan-in-tbe-WHt, 
in  the  OltyofLoadoB«--8atiirday,  Jaanary' 18,1^4*' 
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PRIVILEGES 

OF  TUB 

)USE  OF  COMMONS. 

ctensions,  at  different  times,  set 
the  Houses  of  Parliament  to cer- 
'^C9,  placing  them  abore  the  law 
,  are  the  more  fumiliarlj  known 
>nce  of  their  having  of  late  been 
o  discussion  by  a  new  and  extra- 
im,  aiiserted  on  behalf  of  the 
ommons,  to  publish  libels  through 
!e  an^ents.  The  natural  course  of 
rid  anomalous  power  is,  that  it 
rease  gradually  until  it  becomes 

and  create  resistance  which 
vails.  The  tendency  of  Parlia- 
rivilege  to  overthrow  all  law,  and 
ribearable  tyranny  on  its  ruins, 
'  in  our  history  to  hare  become 
:,  that  a  check  was  soon  provided 
\t9  farther  progress;  and  we  ac* 
ind  that  in  former  times  preten- 
advancedt  and  generally  allowed, 
t  of  the  two  Houses,  which  they 
»vards  obliged  to  abandon.  Not 
h  the  power  of  issuing  what  or- 
leased,  and  taking  whatever  steps 

in  their  collective  capacity,  the 
at  one  period  held,  and  were 
Y  the  Judges  to  hold,  that  their 
ivere  clothed  with  extraordinary 
i  as  private  individuals ;  they  were 
ee  from  all  arrests  for  debts,  but 


their  servants  were  set  equally  above  the 
law,  and  every  Member's  house  enjoyed  the 
privilege  of  sanctuary,  which  is  now  con- 
fined to  the  Royal  Palaces.  So  there  are 
repeated  instances  of  the  Commons  deciding 
questions  of  property  between  their  Mem- 
bers and  strangers,  and  punishing  the  latter, 
without  any  hearing,  for  disputing  the  title 
of  Members ;  a  proceeding  so  despotic,  ab- 
surd, and  barbarous,  as  cannot  probably  be 
matched  in  the  history  of  any  other  assem- 
bly in  the  civilized  world.  But  these  and 
other  extravagant  claims,  although  acted 
upon  within  the  last  70  or  80  years,  have 
since  been  silently  abandoned,  and,  except- 
ing the  freedom  from  arrest  for  debt  enjoyed 
by  individual  Members,  no  privilege  is 
claimed  beyond  the  walls  of  Parliament, 
except  for  the  acts  of  the  two  Houses  them- 
selves in  their  collective  capacity.  Even 
the  extravagant  claims  of  the  Houses  have 
begun  to  be  restrained  within  narrower 
bounds  than  they  acknowledged  in  more 
ancient  times ;  but  of  late  years,  especially 
since  the  controversy  arising  out  of  Sir 
Francis  6urdett*s  publication  in  1810,  a 
disposition  has  seemed  to  be  once  more 
spreading  in  favour  of  high-privilege  doc- 
trines; and  some  men  have  professed  them- 
selves their  champions,  as  if  they  thus  fur- 
thered the  cause  of  popular  rights.  The 
accession  of  power  gained  by  the  democratic 
part  of  the  constitution,  by  the  late  Reform, 
has  increased  this  inclination  to  stickle  for 
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On  the  Privileges  of  the  House  of  Commons. 


extreme  rightly  and  in  1831  a  new  and  un- 
heard of  claim  was  asserted  by  some  Mem- 
bers of  the  Lower  House  to  be  free  from  the 
jurisdiction  of  Courts  of  Justice  in  offences 
of  a  very  grave  nature,  namely,  those  con- 
tempts which  obstruct  the  whole  course  of 
justice.  Mr.  Long  Wellesley,  in  1831,  raised 
a  Privilpge  question  with  the  Court  of  Chan- 
cery: he  had  been  ordered  by  a  decree  of 
that  Court,  affirmed  afterwards  on  appeal  in 
the  House  of  Lords,  to  give  up  the  custody 
of  his  infant  children,  wards  of  the  Court ; 
he  violated  the  order,  took  away  the  infants 
from  tho^e  appointed  to  take  charge  of  them, 
and  removed  them,  beyond  the  jurisdiction 
of  the  Court,  to  France.  He  came  into 
Court,  when  asked  to  attend,  and  declared 
that  he  refused  to  bring  them  back,  or  give 
them  up.  The  Lord  Chancellor  immediately 
committed  him  for  this  contempt  to  the  cus- 
tody of  the  Serjeant-at-Arms.  Mr.  Long 
Welksley  moved  for  his  discharge  ;  the 
question  was  rested  upon  his  Privilege  as  a 
Member  of  Parliament }  some  Members  of 
the  House  took  it  up,  a  Committee  was  ap- 
pointed, precedents  were  searched  for,  and  a 
Keport  was  made  that  there  was  no  such 
Privilege.  This  attempt  of  Mr.  Wellesley, 
and  of  tliose  who  cmpported  him  in  the 
House  of  Commons,  thus  signally  fuiled. 
But  the  circumstance  of  its  meeting  with 
any  support  was  sufficiently  striking,  and 
seemed  to  show  that  there  existed  a  dispo- 
sition to -re^ve.  antiquated  claims  of  Privi- 
lege^ .and  even  to  carry  the  fuvtensioije  of 
immunity  from  the  laws  of  the  country,  on 
the  pairt  of  Members  of  Parliament,  farther 
thaii  thio^  had  ev^r*  in  the  worst  times,  been 
pushed.  Accordingly,  the  defeat  of  1831 
did  not  prevent  a  renewal  of  the  conflict  ^ 
forj  in  1836^  Mr.  Lechmere  Cbarkon^-b^iiig 


mitted  to  the  Fleet  for  his  offence,  as  a  nitt* 
ter  of  course  threw  himself  upon  the  protec- 
tion of  the  House,  whose  Privileges  be 
counted  to  be  violated  in  his  penon.  The 
usual  notification  of  his  imprisonment  had 
been  made  to  the  Speaker ;  a  form  always 
observed  by  way  of  testifying  respect  for  the 
House,  and  accounting  for  the  imprisooed 
Member's  absence.  It  is,  indeed,  a  fom 
which  would  be  observed  were  a  Member 
committed  by  a  magistrate  for  a  robbenr; 
nor,  it  maybe  observed,  is  there  a  single 
argument  ever  urged  in  favour  of  Privilege 
which  would  not  serve  as  a  pretence  for  al- 
lowing all  the  Members  of  both  Houses  to 
rob  and  murder  with  impunity  on  the  high- 
way.— A  Resolution  having  been  taken  is 
1836  to  publish  for  sale  the  papers  of  the  Cam- 
monSf  and  in  the  genuine  spirit  of  retail 
dealing  to  give  *  the  trade»*  as  it  was  with 
technical  felicity  of  phrase  termed*  the  be* 
nefit  of  a  discount,  the  Parliamentary  shop- 
keeper was  found  selling  libels  against  tk 
character  of  individuals.  An  action  ym 
brought  for  the  published  slander,  and  tbs 
defendant  set  up  the  authority  of  the  Honsa^ 
as  his  protection  against  answer in^  for  the 
wrong  committed.  The  eminent  Judge  be- 
fore whom  this  question  was  raised  per- 
formed his  duty  as  faithfully  and  as  firmlj| 
as  might  have  been  expected  from  him  who 
had  at  the  bar  and  in  the  senate  made  the 
name  of  Dbnman  illustrious  for  uncompro- 
mising integrity  and  unflinching  defiance  u 
the  favours  of  power.  He  who  had  so  oftea 
scorned  the  assaults  of  authority,. which  was 
lawful  in  its  constitution  although  perverted 
to  purposes  of  oppression,  might .  well  be 
supposed  incapable  of  abating  ope  jot  of  hi^ 
resistances^  when  th^  threads  procefided  fron 
,the  perpetrators  of  a    lawleaa  usurpatioo^ 


a  suitor  ia  the  C<mrt  of  Chlmcef7»  ^  ^^^^  ^  1  ^^  bravely  told  the  .Comfuons.  that  the  .lawj 
a   Member    of  the    House   of  Commons, {which  he  was  sworn  to.a4n|iinis|ef,knew  d 


gn^ly  insulted^  fir^  a  Master  in  Chancery 
and  then  the  Lord  Chancellor,  both  aetiiig 
ia  their  Judicial  capacity ;  and  when  coin- 


no  Privilege  to  comipitcrimes«  mn^  be  dcowj 
the  p^ty  to  another  defence...  Oil  that  de* 
iencehe  prevailed;  but  new  actions  beio{ 


Onthi 


ofth$  Hauu  of  Commons, 


ld& 


la  HouM  of  Commons  again  ap- 
ommittee  to  inquireyand  an  elabo- 
t  was  prodaced  and  adopted  by  the 
Report  which  has  ever  tince  been 
ng-stock  of  all  rational  men  for 
ij  of  itfl  oonclaflioQBy  the  illogical 
is  reasonings,  tha  self-destmctive 
cv  of  its  sttccessive  positions*  and 
^ross  inconsistencies  of  its  sin- 
lappy  and  scarcely  grammatical 
It,  however,  asserted  plainly 
pretension,  and  that  was  the  right 
ie  to  make  whatever  law  it  chose 
>on  all  subjects,  and  to  assume, 

vote  of  its  own,  any  right  what- 
irther  declared  all  who  disputed 
nsy  or  acted*  jadicially  or  other- 
^sltion  to  its  claims,  to  be  guilty 
'  Privilege.  Nothing,  certainly, 
re  high,  or  more  mighty,  or  more 
ising  than  the  tone  of  these  Re- 
But  it  was  soon  found  to  be  a 
ud  a  pitch,  that  it  could  not  be 
>ove  eight-and-forty  hours ;  for 
ort  interval  of  triumph  of  bluster 
I  had  elapsed,  the  grentle  and 

maintained  note  of  submission 
i.  The  Lord  Chief  Justice  had 
iwhlle  declared  in  the  House  of 
lie  should  utterly  disregard  the 
retensions  set  forth  in  the  Reso- 

when  the  question  arose  in  the 
ext  day*  what  course  should  be 
he  actions  brought  against  their 
It  was  deemed  expedient  to  for- 
y  and  entirely,  the  fiimoos  Re- 

the  day  before  yesterday,  and 
at  the  Attorney-general  should 
defend  the  actions  in  the  Cottrt 
ench ;  thus  submittin|^  the  ques- 


PRIVILE0E8  OP  THE  HOUSE  OF 
COMMONS. 


JuDoMEirr  pronotincfd  5y  the  Chief  JusTica 
o/'Nrwfoundlaiid  in  the  Chatnbers^  Jug. 
13,  1898,  upon  the  appUeaiicn  of  Evwak6 
Kbilly,  to  be  discharged  from  cuetodsf 
under  the  Writ  of  Habeas  Corpus,  he  hav- 
ing  been  committed  by  the  Speaher*i  War^ 
rant  for  an  aUeged  6reach  of  Privilege. 

Thij  was  an  application  by  the  prisoner  to  be 
diseharffed,  under  a  habeas  carpus^  from  the 
gaol  of  this  tomUf  to  which  he  had  been  com- 
mitted by  viitue  of  a  warrant  to  the  sheriff  from 
the  Speaker  of  the  House  of  Assembly  of  the 
island,  for  an  alleged  breach  of  the  priTtleges  of 
the  House.  The  questions,  therefore,  which 
present  tbemsehres  to  my  mind  are — let,  what 
are  the  privileges  of  the  House  of  Assemblj;?. 
2d]y,  Have  they  the  power  of  punishing  sum« 
manly  for  a  breach  of  their  privileges  by  impri- 
sonment?  And  3dly,  if  ii  cannot  be  cleariy* 
shown  that  they  have  such  power,  whether  the 
warrant  in  the  present  case  is  a  leffal  and  valid 
document  for  the  detention  of  the  pnsoner  ? 

As  to  the  first  qucsdon,  I  am  aiven  to  under-' 
stand  that  the  House  of  Assemldy  here  assume 
to  themselves  the  privileges   of   the  ImperiiJ^ 
House  of  Commons,  and  claim  to  exercise  the 
like  powers  ef  punishment  for  a  breach  of  Aose^ 
privileges,  and  that  upon  this  plea  they  harai 
exercised  the  power  of  punishing  the  prisoner  oiy 
the  present  occasion.     This,  therefore,  leads  Oiq 
in  the  first  instance  to  examine  brfeflv  into  the^ 
nature  and  origin  of  the  privi^ges  and  poitersiel. 
the  Imperial  Parliament,   and  mora  especifdljT 
those  of  the  House  of  Commons,  before  inquir- . 
ing  for  the  authority  upon  which  those  privfle^e^^ 
and  poweis  are  claimra  for  the  House  o£  As*«i- 
sembly«  ,    ,, 

Every  one  who  has  sufficiently  read  the  history 
of  our  mother  country,  wett  knovrs  that'  anci^htly ' 
the  two  Hoases  of  Parliamenc  sat  tOgelhMl,  aw^»i 
formed  what  thea  and  after  their  sepsratioiTkiTraflyii 
and  still  is,  called  the  High  Court  of  Parlia)nent| , 
— a  court  of  the  remotest  antiquity j  of  the  tt^h-  ' 
est  dignity,  and  of  fhe  rtio&t  uattmited  >(>cf#^  a(^^ 
authority  within  the  realm.  Hs  laws,  cuMitau,] 
and  usages,  which  Sir  Edward  Coke  and  all  tHf9| 
writers  style  the  lex  et  consuetude  Parlia- 


1m 

witli  wjbich  they  were  m  open 
I  whichitmt  iwo  days  befo;«they 
need'  gttifty  dif'a  ^contempt  if  it 
ntertam    i&e   question.  —  L&Ti 


\  old  writers  styl 

memHt  were  from  the  earliest  limes  held  ind  -boa-  *' 
sidcrtd  to  be  part o#  the  lawof  the  land^  aodJa  t. 
that  respect  a  part  of  tijf  common  law;  api/tti  ^ 
the  t^me  of  the  separation  of  the  two  Houses, 
which  Wis  a^  earty  esXhH  49th  of  He«^  111:^ 
the  privsae^Menjorad  and  the  fimcfionsumfohnty\> 
exercised  by  ?adi  branch  of  thaljegidati|re,iasnp,.. 
in  the  opinion  of  Lord  Ellenborough,  by  m  for- 
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mal  act  at  the  time  of  their  separation,  statutably 
assigned  to  each. 

If  not  the  whole,  the  greater  part,  therefore,  of 
these  hiws,  customs,  and  usages  are  coeval  with 
the  common  law.     They  have  from  time  to  time 
been  expressly  altered  and  varied  by  acts  of  the 
Legislature  for  that  purpose,  and  are  to  be  found 
in  the  **  rolls  of  Parliament,"  in  '^precedents 
and  records,"  and  '*  continual  experience  of  the 
customs  of  Parliament."*  It  therefore  appears, 
'  that  the  law  of  Parliament  was  not  originally  one 
uniform  code,  but  has  been  added  to,  and  altered 
from  time  to  time ;  that  many  of  the  powers  and 
privileges  of  the  two  branches  of  the  Legislature 
.  dave  at  various  times  been  doubted,  resisted,  and 
debated,  and  have  been  exercised  only  upon  their 
being  clearly  ascertained   to  be  a  part  of  the 
-  ancient  and  undoubted  usage  and  custom  of  Par- 
liament.     But  the   House  of  Commons  have 
never  claimed,  nor  has   any  one    been   hardy 
•enough  on  their  behalf  to  claim,  the  power  by 
their  own  resolution  of  making  that  a  privilege 
.which  before  was  no  privilege.    Neither  are  their 
.privileges  arbitrary  and  undefined,  vague  and  un- 
.  certain,  but  where  doubts  arise  are  discoverable  by 
'^  examining  the  records  of  Parliament,"  and  in- 
quiring '^  what  was  claimed  and  allowed  in  simi- 
lar instances  in  former  times,"  precisely  in  the 
.same  manner  as  the  common  law  is  constructed 
by  the  judges  of  the  several  courts  of  law.     It 
.does  not  precisely  appear  at  what  time  the  House 
.  of  Commons  first  convicted  for  contempt,  as  in 
,the  nature  of  a  breach  of  privilege;  and  Mr. 
Hatsell  mentions  that  up  to  the  time  of  Henry 
.  the  Seventh,  the  Commons  had  never  proceeded 
.ag  for  a  breaeh  of  privilege  upon  their  own  autho- 
rity .f     It  is  now,  however,  and  indeed  always 
.baa  been,  clear  law,  that  the  House  of  Commons^ 
.  does  lawfully  possess  the  power  of  commitment 
for  contempt,  as  in  the  nature  of  a  breach  of  pri- 
vilege—a power  recognized  by  statute  as  having 
been  anciently  exercised  by  them — equally  appli- 
cable to  the  House  of  Lords,  for  they  are  one 
and  the  same  in  this  respect — the  grand  oouncil 

•  of  the  realm  divided  into  two  different  parts,  and 
carrying  with  them  those  powers  which  they  ooU 

•  lectively  exercised  before  their  separation.  Upon 
a   habeas  corpus^  therefore,  to  discharge  one 

•  committed  by  the  House  of  Commons  for  con- 
tempt, it  has  been  a^udged  and  decided  in  satis- 
faction of  that  part  of  Magna  Charta  which 
directs  that  no  man  shall  be  imprisoned  but  by 

.  the  lawful  judgment  of  his  peers,  or  by  the  law 
of  the  land,  and  of  the  23th  £dward  III.»that  no 
man  shall  be  taken  or  imprisoned  without  being 
brought  in  to  answer  by  aue  process  of  the  kw, 
that  the  lex  et  cansmetudo  Paritttmenii — ^the 


•  Lord  Coke,  4th  last.  50. 
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law  of  Parliament — ^is  part  of  the  lawof  tbelaodj 
equally  with  the  common  and  statute  law. 

I  come  now  to  the  most  important  coosiden^ 
tion — namely,  does  the  House  of  Assembly  d 
this  island  possess  the  powers  and  privilege 
acknowledged  as  belonging  to  the  House  of  Com| 
mons,  and  more  particularly  the  power  of  puni 
ing  summarily  by  imprisonment  for  a  bcWch 
privileges,  as  in  the  present  instance  ?   Upon 

f)oint  let  us  look  at  the  origin  of  our  local 
ature.     It  is^  as  is  well  known  to  all  of  as, 
some  ^ve  or  six  years  since  it  first  oommeocoi 
exist,  by  virtue  of  a  commission  from  hit 
Majesty  to  the  governor  of  the  colony,  empo 
ing  him   to   convoke  general  assemblies 
among   the  inhabitants  of  the  island,  who, 
conjunction  with  the  governor  and  council,  w- 
to  make  laws  and  ordinances  for  the  good 
vernment  of  the  colony,  not  repugnant  to 
acts  of  the  Imperial  Parliament.     But  is  then 
tbis  charter  contained  any  thing  which  erecu  t 
House  of  Assembly  of  die  island  into  a  body  | 
the  same  power  and  authority,  and  possessing  i 
same  rights  and  privileges  as  the  Imperial  Hoii 
of  Commons?    There  is  not.      Is   there  si 
statute  or  act  of  the  Imperial  Parliament  wbi 
defines  their  rights,  powers,  and  privileges,  J 
declares  them  to  be,  within  their  jurisdictioQ.  < 
equal  in  power  with  the  House  of  Common 
There  is  none.     Whence,  then  —by  what  sod 
rity,  and  from  what  source .  do  they  derivt 
power  which  they  have  exercised  on  the 
occasion  ?  I  am  given  to  understand  that  h 
by  analogy  to  the  House  of  Commons  and 
Assemblies  of  other  British  ookmies^-thst 
because  the  House  of  Assembly  is  the 
tative  branch  of  the  local  Legislature,  it  i&  rKc 
fore  necessarily  invested  with  all* the  pnrA^ 
and  powers  acknowledged  to  belong  to  the  H J 
of  Commons,  as  well  as  the  customs  and  ufiJ 
of  the  Houses  of  Assembly  of  other  colonies.] 
myself  have  heard  not  only  this  doctrine,  i 
that  even  of  the  power  of  inflicting   corp< 
punishment,  broadly  asserted  by  ifymbfr^  ol 
House  of  Assembly.     Let  us  examine  into 
This  colony  is  one  of  those  prorinctal  e^xM 
nients,  the  constitution  of  which,  aocordiof 
Blackstone,  *' depends  on  the  respective  u 
missions  issued  by  the  Crown  to  ihe  govern 
and  the  instructions  which  nsually  accomp 
these  commissions,  under  the  authority  of  m\ 
provincial  assemblies  are  constitiiled,  with 
power  of  making  local  ordinances  not  repagi 
to  the  laws  of  England.'*     So  &r,   then, 
assembly  is  not  equad  in  power,  even  within 
colony,  to  the  Imperial  Parliame^l.  to  whid 
as  well  as  all  other  legislatures  in  the  Qoc 
dominions,  is  subordinate,  whose  constttutxiH 
as  yet  liable  to  alteration  by  the  sovereign  pc 
which  granted  it,  and  whose  existence  mai, 
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House  of  Assembly  does  neither  by 

conjunction  with  the  council  form  a 

leport;  neither  do  the  Council  and 

roirether,  nor  does  either  separately 

irt  of  Jadicatare ;  nor  does  it  possess 

f  impeachment — one  of  the  highest 

ie  House  of  Commons,  which  may 

^  commit  e^en  for  a  crime  in  order  to 

ment.     The  House  of  Lords,  as  is 

IS  the  highest  court  of  record,  and 

ipreme  appelUte  jurisdiction  within 

but  does  the  Council  of  this  island — 

tureen  the 


I)  ranch  of  the 
whatever  exercise  analogous  powers  ? 
!  powers  and  privil^es  claimed  to  be 
the  House  of  Assembly  on  the  pre- 
n  shoold,  for  the  Kke  reason,  apply 
e  Connetl«  horn  its  analogy  to  the 
>rd8.  It  is  true  there  are  here  three 
the  Legislature,  in  imitation  of  the 
ament,  and  somewhat  similar  forms 
in  the  paasittg  of  biUs  are  observed ; 
his  it  is  absurd  to  talk  of  analogy 
is  no  resemblance  of  origin,  consti- 
wers.  Indeed,  it  is  not  long  since 
ve  Govemmenl,  upon  view  of  the 
liament  wh'ch  the  L^^ature  had 
itself,  disallowed  the  title  as  wholly 
;  and  if  under  the  name  of  Parlia- 
sembly  might  have  claimed  to  exer* 
srs  of  the  Imperial  Parliament,  this 
)vernroent  has  prevented  them  doing 

I  will  refer  as  conclusive  upon  this 
s  opinion  of  Lord  Camden — a  lawyer 
>t  learning  and  ability,  who  was  suc- 
omey-General,  Chief  Justice  of  the 
eas,  and  Lord  Chancellor  of  Eng- 
ho  it  is  well  known  favoured  popular 
[iuring  the  war  of  the  revolted  Ame- 
?s  sided  with  colonial  pretensions. 
the  exercise  of  rights  by  the  colonial 
s  supported  by  argumenfs  drawn 
rcise  of  the  like  rights  in  the  House 
,  he  says — *'  The  constitution  of  the 
es  (that  is,  the  House  of  Assembly 
se  of  Commons)  differ  fundamentally 
<pects;  our  House  of  Commons 
its  own  laws,  the  lex  Parliamenti ; 
mblies  in  the  colonies  are  regulated 
>cctive  charters,  usages,  and  the  com- 
b^ngland«  and  will  never  be  allowed 
!)ose  privileges  which  the  House  of 
e  entitled  to  justly  here,  upon  prin 
either  can  nor  must  be  applied  to  the 
-)f  the  colonies/*  And  again  he 
the  disposition  of  the  Lower  House 
>  themselves  any  privilege  which  the 
><inc   of  Commons   enjoy  here,  his 


lordship  (Lord  Baltimore)  should  resist  all  such 
attempts,  where  they  are  unreasonable,  with  firm- 
ness, and  should  never  allow  any  encroachments 
to  be  established  on  the  weight  of  that  argument 
singly ;  for  I  am  satisfied  that  neither  the  Crown 
nor  the  Parliament  will  suffer  those  assemhiies  to 
erect  themselves  into  the  power  and  authority  of 
the  British  House  of  Commons."* 

Let  us  now  inquire  into  the  legality  of  exer« 
citing  the  power  of  punishing  summarily  by  im* 
prisonment  for  contempt,  as  in  the  nature  of 
breach  of  privilege,  upon  the  ground  that  a  simi- 
lar power  IS  exercised  by  the  legislatures  of  other 
colonies.  The  constitutions  of  these  ook>niee, 
as  has  been  shown,  are  not  alike,  but  depend 
upon  the  terms  of  the  respective  commis^iions 
under  which  they  were  granted,  and  indeed  those 
of  the  old  American  colonies  were  ffreatly  dis- 
similar to  each  other.  In  some  of  them  the 
councils  at  least  were  courts  of  record,  possessing 
various  powers  of  judicature ;  but  if  in  any  of 
them  ( Nova  Scotia  for  insuncc)  the  power  of 
punishing  by  imprisonment  for  breach  of  privi* 
lege  is  exercised  by  the  House  of  Council,  it  is 
not  necessarily  because  the  House  of  Assembly 
exercises  the  seme  power,  nor  of  any  inherent 
right  in  the  Assembly  to  exercise  such  power. 
It  may  then  be  that  in  such  colony  they  originally 
enacted  and  declared  by  a  law  what  the  rights 
Und  privileges  of  the  several  branches  of  the 
Legislature  were,  and  conferred  upon  them  the 
power  of  punishing  summarily  for  a  breach  of 
those  privileges.  The  most  probable  foundation 
for  the  exercise  of  such  a  power  is  long  practice 
not  questioned  m  the  first  instance,  and  after 
lapse  of  time  and  repeated  exercise  grown  into 
usage,  and  recognised  perhaps  by  the  courts  of 
law.  If  so,  such  power  became  to  be,  as  regards 
such  colony,  in  some  respects  part  of  the  law  of 
the  land.  But  will  any  one  say  that  such  an 
usage  can  be  pleaded  as  having  any  force  in  thia 
colony,  and  that  if  it  have  ever  grown  into  law 
in  the  colony  where  it  obtains,  it  can  be  said  to 
be  (he  law  of  the  island  a  whit  more  than  their 
statute  of  distribution,  or  for  the  release  of 
dower,  or  any  other  act  of  the  local  Legislature 
of  such  colony  can  be  held  to  be  in  force  as  the 

law  of  thia  island  ? 

(To  be  continued,) 

PROBLEM  XIIL— Vol.  3. 

Wbit  op  SuMitoHa. 
Describe  this  Writ?     What  are  the  re- 
quisitea  of  this  proceaa  and  ths  proceeding* 
to  compel  an  appearance  where  the  defendant 
can  be  served  ? 


•  Chalmers's  Opinion** 
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Atuwtr  to  Pfobkm  6,.V^L  III, 


^TQ'THf  ia>ITOB  9'  THX  UOAI.  OUJIDB. 


ANSWER  TO  PROBLEM  V.  VOL.  III. 

FiBRi  Facias. 
'  ''Whitt  is  this  nrrit?    When,  where,  and 
^bw,  is  it  executed  ?    What  sort  of  property 
may  be  taken  and  how  disposed  of? 

l^e  answer  to  this  Problem  may  for  the 
sake  of  perspicuity  be  more  conveniently 
divided  into  four  parts* 

Firs^ly^  The  writ  of  fieri  faciat  is  a 
judicial  writ  of  execution  which  lies  where 
the  judgment  is  for  debt  or  damages  reco- 
vered in  the  Queen's  CourtS|  by  which  writ 
t^. Sheriff  is  commanded  to  levy  the  debt 
aild  daoMtges  of  the  goods  and  chattels  of  the 
defen4ant ;  see  F.  N.  B.  102.  This  writ, 
^ugh  mentioned  in  the  Stat  of  H.  2  and 
13  £dw.  1.  c.  18y  is  a  writ  of  execution  at 
CdimiKm  law,  and  is  called  a  fi/eri  fadat^ 
because  the  words  of  the  writ  directed  to  the 
Sheriff  are  qkiod  fisri  facicu  de  haiiis  et  ca- 
tSUhyHtii  from  these  words  the  writ  takes  its 
^i^mioation,  Co.  Litt.  290  (. 
.t^ecotidly.  This  writ  may  be  sued  out  as 
^obn  as  final  judgment  is  actually  signed, 
^t.notbeibre;  {Stamp  v«  Kinsey^  2  Shaw, 
494i)  And  it  may  be  sued  out  at  any  time 
iHAjh  a  year  and  a  day  after  the  judgment 
i)i,frigiied,  (Simpson  v.  Ghray^  Barnes.  197.) 
}imay  be  directed  to  any  sheriff  or  returning 
ofBider^  in  England)  {Price  v.  Jacksotif  M.  k 
Selw.442.)  It  may  also  issue  into  Wales,  and 
dirffotad  tothesheriff  of  the  county,  see  11  O. 
4.  &  I  'W.  4.  c.  70,  s.  18.  It  may  also  be 
issued  into  the  county  Palatine  of  Lancaster. 
2^^,uiid«  193 ;  but  it  must  not  be  directed 
tfk  tha  Sheriff  of  the  county,  hot  to  the  Chan- 
cellor or  his  deputy,  {Bracebridgeir,  Johnson^ 
3  MoprCj^  237*)  As  regards  the  County  Pa- 
Jatine  of  Chester  sisee  the  11  G.  4.  &  1  W. 
4.  c.  70«s*;ldLii  i^  difeeted  16  the  sheriff  of 
ikeA  county  ^  and  this  writ  cannot  be  exe- 
dtf tilt-  fit  any  other  county  than  ikki  to  the 
smrijISdt  which  i^  Is  directed,  and  if  it  is  re- 


quired  to  have  jaecution  of  the  goods  of  ihs 
defendant  which  are  in  a  diflfereat  county 
from  that  in  which  the  venue  of  the  actioa 
was  laid,  it  must  be  a  testatum. — {See  Arekt. 
Pr.  6JEd.by  ChUty,  577.) 

Thirdly,  It  may  be  executed  at  any  time 
before  it  is  returnable,  and  even  at  any  tine 
on  the  daymen  which  it  is  returnable,  if  made 
returnable  on  any  particular  day  (^Mand  t. 
Barnard,  2  Burr.  812.)  Altbon^  it  wti 
formerly  holden  that  it  must  have  been  doas 
before  the  rising  of  the  Court  on  the  retun 
day,  and  not  afterwards  {Dyke  v.  Blad^ 
stensj  2  Ld.  Raym.  1449),  it  may  be  es«> 
cuted  either  by  day  or  night  (2  Ord*  436i); 
and  on  any  day  except  Sunday;  and  tin 
same  sheriff  who  begins  the  execution  of  tlw 
writ  must  end  at,  although  he  go  out  d 
office  before  the  sale,  {Clerk  v.  Wither^ 
1  Salk.  328.)  The  sheriff  may  enter  tb 
house  of  the  defendant,  when  the  oster-doo^ 
is  open,  to  sdoe  the  goods  of  the  defendsilri 
and  this  though  his  goods  may  not  be  then^' 
if  there  is 


ground  for  anspectMi 
that  there  were  goods  of  the  defendant  tkeii 
(Semayne's  case^  5  Rep.  92.)$  and  he  msj 
also  eater  the  house  of  a  third  person  li 
execute  this  writ,  if  the  defendanfs  goods  ■ 
actually  there ;  otherwise  he  c^xaMl^{Johnsee 
V.  Legh,  1  Marsh,  566.)  But  the  sherif 
cannot  break  open  any  outer-door  {Buekuid 
ham  V.  Francis^  11  Moore,  40)  of  the  partia 
dwelling-house  in  order  to  execute  the  vrHJ 
of  execuiion  {Semtsyne  v«  Oreekmmf  M< 
66B.)  But  even  if  the  sheriff  exceed 
duty  by  breaking  open  the  outer-door, 
would  not  vitiate  the  execution,  but  rend< 
the  sheriff  liable  to  an  action  of  ti 
5Co.93af  .  ;-       ^j/ 

Fourthly,  By  the  Wfiit  of  fieri  faeioM 
sheriff  has  authority  to  seiz^  i^n^  fell  all 
personal  chattels  belonging  to  the  defei 
he  can  &f\^  (3,  Co.  12.).  .An4,^the 
fendant  die  after  exeqution  ia  saed  <»f  ^ 
writ  may^  it  eeems,  notwithstanding  be 
cuted  on  the  goods  in  the  hands  "ef 


Imptrial  ParliammU, 
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3  Wilt.  8BB.  And  corn  growiug« 
es  to  the  executor,  mmj  be  seized, 
se,  M.  T.  702.  Before  the  peeeing 
:  2  Vic.  cap.  110,  the  sherifFeoald 
monej  foond  tn  the  defendant's 

(9  Eaet,  48.),  or  bBDk-iiote6 
r.  Criddk,  M.  T.  1807.  K.  B.) 
ig  could  have  been  taken  in  eze- 
ich  could  not  have  been  eold,  as 
tings,  &c. (FrancU  ▼.  Nawk^  T.T. 
).)  But  since  the  passing  of  this 
?riff  is  empoweredy  under  the  12th 
the  act,  by  virtue  of  the  writ  of 
y  to  seize  and  take  any  monies  or 
1  (whether  of  the  Governor  and 
3f  the  Bank  of  England,  or  of  any 
I  or  bankers,)  and  any  cheques, 
chaogCy  promissory  notes,  bonds, 

or  other  securities  for  money, 
Lo  the  person  against  whose  effects 
3f  fieri  facUu  shall  be  sued  out. 

in  escecution  of  the  writ  enters 
reraises  in  which  the  defendant's 
and  by  seizing  part  in  the  name 
e,  is  a  good  seizure  of  tbe  whole 
rrt««,  1  L.  Rayni.  724.)  He  then 
tioneer  to  make  an  inventory  of 
md  to  remove  and  sell  them.  The 
not  keep  the  goods  bitnfelf  and 
lainiiff  his  debt  (Nov,  107),  nor 
[n  to  the  plaintiff  in  satiitfkotion 
I,  as  may  be  done  on  an  eletjit 
^amp$on^  2  Vent  86).  But  they 
d  if  the  defendant  do  not  imme* 
sfy  the  plaintiff  for  the  debt,  costs, 
es. 

J*  M « 


it]irrtal  ifarUameiit. 


:  OF  LORDS.— January  22. 

kycnismnt  of  Copybolds. 

>t:gbam  ssid,  tn  porsunnce  of  a  ge- 
he  hsd  ^«sn,  he  had  to.  Uy  on  the 
nportan^  n^t^m-whiob  had  ,bfea 
ast  year,  vis,  a  measure  for  the  en* 


franchisemcaC  of  copyhold  tenements.  It  was 
his  intention  to  refer  it  to  aoommiltee  upstairs, 
and  on  making  that  motion  to-morrow  he  woo|d 
state  the  points  upon  which  this  bill  differed 
from  that  of  last  vesr. 

The  Bishop  o^  £xBTKa  said,  that  aa  this  was 
a  measure  which  would  affect  in  some  degree 
eccleaiastical  property,  he  hoped  the  House  would 
have  an  opportunity  of  considering  it. 

Lord  DRO  OHAM. — Certainly  ;  the  bill  will 
be  printed  to-morrow. 

The  bill  was  then  read  a  first  time^  and  or* 
dered  to  be  printed. 


HOUSE  OF  COMMONSP. 
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PETITION    OP   MESSRS.    BAKSARD. 

John  Joseph  Stockdale  was  examined,  also 
William  Hemp,  the  sheriff's  officer,  who  pro^ 
duced  the  warrants  directed  to  him  by  the 
sheriff. 

Tfm.  Evans  and  John  Wheelton^  Bsqrs.^ 
Sheriff  of  Middlesex,  were  also  examined,  and 
produced  the  following  notices  : — 

WMtmimUtt  21,  Grtat  Geprjfe-^irmip 

14  A  or.  1839. 

Stockdale  «.  Hansard  and  Others, 

Gentlemen, — We  beg  to  recall  your  atten* 
tion  to  the  notice  and  the  copy  of  the  resolu- 
tions of  the  House  of  Commons  annexed,  and 
with  which  you  were  served  on  the  4th  iast. 
As  since  that  service,  and  notwithstanding  the 
same,  you  have  thought  fit  to  execute  a  writ 
of  inquiry,  we  give  you  notice,  on  behdf  of 
the  defendants*  not  to  letum  the  said  wlit( 
nor  deliver  the  same  to  the  plaintiff,  nor  take 
any  further  proceedings  under  it ;  and  we 
warn  you  that  in  the  event  of  any  such  fiutbcr 
proceedinKS  being  taken  by  yon  m  thb  canse^ 
your  conduct  in  that  respect  will  be 
sented  in  due  manner  to  the  House  of 
mons.  We  are.  Gentlemen, 

Your  obedieait 
(signed)        Parkbs  &  PaEvroa, 

Solicitors  to  Messrs.  ffa—riL 

To  the  High  Sheriff  of  the  County  ef 
sex,  his  Under-8heriff,  the  i^— 
sheriff,  and  to  all  other 
may  ooucem. 


21,  Greeii  George^&trtrt,  Wi 


4  Nm.  I<af. 


Stockdale  e. 

Sir,~ThB 
notice  tkat  a  writ 
this  cause  will  be 
I2tbNoveniltf 
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behalf  of  Messrs.  Hansard^  to  give  you  notice, 
that  this  action  is  brought  for  the  alleged 
publication  of  certain  papers  by  order  or  under 
the  authority  of  the  House  of  Commons,  of 
whose  resolutions,  in  relation  to  publications 
by  its  authority,  we  send  you  copies  on  the 
other  side,  and  we  at  the  same  time  warn  you, 
that  in  the  event  of  your  being  a  party  to  any 
proceedings  relating  to  the  execution  of  the 
above  writ  of  inquiry,  your  conduct  in  that 
respect  will  be  represented  in  due  manner  to 
the  House  of  Commons,  and  that  you  will  be- 
come amenable  to  its  authority,  as  expressed 
in  the  said  resolutions. 

We  are,  sir. 
Your  very  obedient  servants, 

Parkes  &  Preston, 

Solicitors  to  Messrs.  Hansard. 
The  High  SherifiF  of  the  County  of  Middlesex. 


Resolutions  of  the  House  of  Commons^ 
30th  May,  1637. 

l»  That  the  power  of  publishing  such  of 
its  reports,  votes,  and  proceedings  as  it  shall 
deem  necessary  or  conducive  to  the  public  in- 
terests, is  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament,  more  espe- 
cially of  this  House,  as  the  representative  por- 
tion of  it." 


(( 


"  2.  That  by  the  law  and  privilege  of  Par- 
liament this  House  has  the  sole  and  exclusive 
jurisdiction  to  determine  upon  the  existence 
and  extent  of  its  privileges,  and  that  the  insti- 
tution ot  prosecution  of  any  action,  suit,  or 
other  proceeding,  for  the  purpose  of  bringing 
them  into  discussion  or  decbion  before  any 
court  or  tribunal  elsewhere  than  in  Parliament, 
is  a  high  breach  of  such  privilege,  and  renders 
all  parties  concerned  therein  amenable  to  its 
just  displeasure,  and  to  the  punishment  con- 
sequent thereon." 

Isi  August,  1839. 

"  1 .  That  Messrs.  Hansard,  in  printine  and 
publishing  a  Report  and  Minutes  of  Evidence 
on  the  present  state  of  the  Islands  of  New 
Zealand,  communicated  by  the  House  of  Lords 
to  this  House  on  the  7th  of  August^  1838, 
acted  under  the  orders  of  this  House,  and  that, 
to  bring  or  assist  in  bringing  any  action  against 
them  for  such  publication,  would  be  a  breach 
of  the  privileges  of  this  House." 

"  2.  That  Messrs.  Hansard  be  directed  not 
to  answer  the  letter  of  Charles  Shaw,  men- 
tioned in  their  petition^  and  not  to  take  any 
■tep  towards  defending  the  action  with  which 
they  are  threatened  in  the  said  letter." 


Imperial  Parliament 

Great  Turnstile,  lAneoUCs-Inn-Fields, 
28  Nov,  1839. 

Gentlemen, — A  writ  of  fieri  facias  in  the 
suit  of  John  Joseph  Stockdale  against  its  be- 
ing executed  by  you  on  our  premises,  as  prin- 
ters of  the  House  of  Commons,  notwithstand- 
ing the  notice  you  have  already  received  of 
the  resolutions  of  the  House  of  Commons  to 
the  contrary,  and  you  being  now  in  possession 
of  our  types  and  presses,  and  other  property, 
and  threatening  to  levy  thereon  to  thp  amount 
of  ^66 18.  15s.,  with  other  costs,  we  hereby 
give  you  formal  notice  of  the  resolutions  of 
the  House  of  Commons,  in  relation  to  publi- 
cations by  its  authority.     We  enclose  you  co- 
pies of  those  resolutions,  and  we  warn  you 
'  that,  in  the  event  of  your  further  promoting 
or  carrying  on  such  proceedinga,  or  persbting 
in  the  sale  of  our  effects,  your  conduct  in  thst 
respect  will  be  represented  in  due  manner  to 
the  said  House,  and  that  you  will  becomtr 
amenable  to  its  authority,  as  ejqprened  in  the 
said  resolutions. 

We  are.  Gentlemen, 

Your  obedient  servants, 
(signed)       James  Hansard, 

Luke  G.  Hansard, 
Luke  James  Ha^csard. 

To  the  High  Sheriff  of  the  County  of  Middle- 
sex, his  Under-sheriff,  the  Deputy  Under- 
sheriff,  to  William  Hemp,  Bailiff,  and  to  all 
other  persons  whom  it  may  concern. 

N.B. — ^Annexed  to  this  letter  weiB  con- 
tained the  resolutions  of  the  Hoaae  of  Corn- 
dated  4th  November,  1839. 


mons, 


Stockdale  o.  Hansard.   . 

Lcmiwi,  Oreai  TumstOe,  \Aih  Dee.  1839 
Gentlemen, — ^We  have  caused  yon  t 
served  with  several  communications  in 
cause,  giving  you  notice  that  thiB  action 
brought  in  violation  and  contempt  of  the  pri 
vileges  of  the  Commons  of  the  Uaited  Ki! 
dom  in  Parliament,  and  waminc  you 
acting  in  aid  and. furtherance  of  such  bread 
of  privilege,  as  you  would  thereby  rdndcr  your 
sdves  liable  to  censure  and  punishmsnt  by 
House  of  Commons ;  and  notwiliistandi 
you  have  altogether  disregarded  sack  no 
and  warning,  and  aoted  in  defiance. thcveo^ 
we  deem  it  right  to  repeat  such  notice  am 
warning,  and  to  require  you  to  desist  froa 
making  the  sale  which  you  have  advertised  n 
our  property,  and  to  give  you  farther  nodce 
that  if  you  persevere  in  making  such  ssk, 
complaint  will  be  made  to  the  said  H 
against  yon,  and  all  others  concerned  in  aid 
you  therein  :  and  Airther,  we  teqoire  you 
to  part  with  the  proceeds  of  any  ssle 
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Ilk  fit  to  make ;  and  we  wum  you 
II  hereafter  be  required  to  restore 
is  to  us  the  defeodants ;  and  we 
itimation  to  be  made  to  you,  that 
t  in  partiog  with  such  proceeds 
think  fit  to  do  so)  at  your  peril, 
fiowledge  of  the  probable  conse- 
roof.  We  beg  again  to  hand  you 
?  resolutions  of  the  House  of  Com- 
it  ion  to  this  action,  and  the  sub- 
hiTcof,  and  to  direct  your  serious 
rt'to.  By  searching  the  Journals 
lions,  you  may  satisfy  yourselves 
icy  of  the  copies  we  hand  to  yoil. 
We  are,  Gentlemen, 

Your  obedient  serrants, 
gned)         James  Hansard, 

Luke  6.  Hansard, 
Luke  J.  Hansard. 

Sheriff  of  the  county  of  Middle- 
Jnder-sherif^  the  Deputy  Under- 
)  William  Hemp,  Bailiff,  to  Mr. 
)ok,  Auctioneer,  and  to  all  other 
horn  it  may  concern. 

incxed   to  this  letter  were  con- 
^solutiona  of  the  Houae  of  Com- 
4th  Not.  1839. 


.V 


ana  and  John  Wheelton,  Eaqrs. 
in. 

.  KER. — I  am  desired  by  the  House 
vou,  that  if  you  have  any  thing 
lubmit  to  the  House,  the  House  is 
o  bear  yoii« 

iff  ETans.— >We  certainly- wish  to 
ortunity  to  express  that  if,  in  the 
f  our  painful  duty,  we  haTe  done 
hich  has  incurred  the  displeasnre 
arable  House,  we  oertainly  deeply 

rijfs  were  ordered  to  wUhdmw  ] 

20a  Jmrnarp. 

nade,  and  question  proposed, — 
ipears  to  this  House  that  execution 
e  of  Slockdale  ty«  Hansard,  has 
to  th«  amoant  of  j6640.  by  the 
property  of  Messrs.  Hansard,  in 
-  the  privileges  of  this  House,  and 
ioney  now  remaitts  in  the  hands  of 
of  Middlesex:'*— ^Lord  i<^n  Rns- 
endment  proposeo,  to  leave  out 
)rd  "  that,"  to  the  end  of  Ae  qties- 
n  to  add  the  words  *'it  appearing 
se  that  an  action  has  been  brought 
lies  Hansard  and  others,  fbr  the 
by  them,  under  an  order  of  this 
certain  papers  containing  hbellons 
Ti  John  Joseph'  Stoekdale,  and  that 
iiss  been  obtained  and  lacecniiiHi 


issued  by  due  course  of  law  against  the  said 
James  Hansard  and  others  in  such  action,  it  is 
expedient  that  the  said  James  Hansard  and 
others  be  indemnified  against  all  costs  and 
damages  by  them  sustained  in  respect  of  such 
action  ;  and  that  in  case  any  action  or  actions 
being  hereafter  brought  for  the  publication  of 
any  papers  under  the  order  of  this  House,  the 
Attoroev-General  be  instructed  to  defend  such 
action,  and  to  report  thereupon  to  the  House.'* 
iuHtead  thereof : —-(Mr.  Kelly:) — Question  put, 
"  That  the  words  proposed  to  be  left  out  stand 
part  of  the  question  ;  — ^The  House  divided — 
ayes  205,  noes  90. 

Motion  made,  and  question  proposed,  — 
"  That  the  said  Sheriff  be  ordered  to  refund 
the  said  amount  forthwith  to  Messrs.  Han- 
sard :*' — (Lord  John  Russell :) — Amendment 
proposed,  to  leave  out  from  the  word  "  That'' 
to  the  end  of  the  question,  in  order  to  add  the 
words  "  John  Joseph  Stoekdale  be  caUed  to 
the  bar  of  this  House,*'  instead  thereof: — 
(Capt.  Boldero : )  ^Question  proposed,  "  That 
the  words  proposed  to  be  left  out  stand  part 
of  the  question:"  —  Amendment,  by  leave, 
withdrawn. — Main  question  put: — ^The  House 
divided — ayes  197,  noes  85. 
>  Motion  made,  and  question  proposed,  "  That 
William  Evans,  esauire,  and  John  Mlieelton, 
esquire.  Sheriff  of  Middlesex,  having  been 
guuty  of  a  contempt  and  breach  of  the  privi- 
leges of  this  House,  be  committed  to  the  cus- 
tody of  the  Seneant-at-Arms  attending  this 
House,  and  that  Mr.  Speaker  do  issue  his  war- 
.rant  accordingly  :'*— (JLord  John  Russell  :)-— 
Whereupon,  motion  made,  and  question  put, 
— "  That  this  House  do  now  adjourn :"— The 
House  divided — ayes  86,  noes  189. 

Motion  made,  and  question  put, — "  That 
WiUiam  Evans,  esquire,  and  Jolm  Wheelton, 
esquire.  Sheriff  of  Middlesex,  having  been 
gudty  of  a  contempt  and  breach  of  privileges 
of  this  House,  be  committed  to  the  custody  of 
the  Serieant-at-Arms  attending  this  House,  and 
I  that  Mr  Speaker  do  issue  his  warrant  accord- 
ingly : — The  houke  divided — ayes  195,  noes 
94. 

Motion  'made,  and  question  proposed, — 
"  That  Thomas  Burton  Howard  do  attend  this 
House  this  day  :'* — Whereuoon,  motion  made, 
and  question  put, — *'  That  this  House  do  now 
adjourn:" — The  House  divided  —  ayes  3!^ 
noes  1 1 3. 

Motion  made,  and  question  proposed,—- 
"  That  it  appears  to  this  House  that  execution 
in  the  cause  of  Stoekdale  v.  Hansard,  has  been 
leried  to  the  amount  of  £640.  by  the  sale  of 
the  property  of  Messrs.  Hansard,  in  contemj^l . 
of  the  privileges  of  this  House,  and  that  such 
money  now  remains  in  the  hands  of  the  Sheriff 
I  of    Middlesex  :'"— (Lord    John    Rutaell:)-^ 
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Amendment  propotted*  to  leave  out  from  the 
word  **  Thst  to  the  end  of  the  questioni  in 
order  to  add  the  words,  "  it  appearing  to  this 
House  that  an  action  has  heen  brought  against 
James  Hansard  and  others,  for  the  publication 
by  them,  under  an  order  of  this  House,  of  cer- 
tfun  papers  containing  libellous  matter  upon 
John  Joseph  Stockdale,  and  that  judgment 
has  been  obtained  and  execution  issued  by  due 
course  of  law  against  the  said  James  Hansard 
and  others  be  indemnified  against  all  costs  and 
damages  by  them  sustained  in  respect  of  such 
action,  and  that  in  case  of  any  action  or  actions 
being  hereafter  brought  for  the  publication  of 
any  papers  under  the  order  of  this  House,  the 
Attorney-General  be  instructed  to  defend  such 
action,  and  to  report  thereupon  to  the  House," 
instead  thereof :  —  T  Mr .  Kelly  : )  —  Question 
propoaedy — "  That  tne  words  proposed  to  be 
kift  out  stand  part  of  the  question  :" — 

PKflTION   OF  JOHN   JOSEPH    STOCKDALE. 

The  Petition  of  John  Joseph  Stockdale, 
humbly  sheweth.  That  your  petitioner  is  a  pri- 
soner in  the  custody  of  your  Serjeant-at-Arms, 
by  your  order,  made,  as  your  petitioner  be- 
lieves, under  an  erroneous  impression,  induced 
by  answers  elicited  from  your  petijtioner  to 
questions  calculated  to  criminate  your  peti- 
tioner, without  a  subsequent  opportamty 
(afforded  to  others)  of  remarks  in  vindication 
or  explanation  of  said  petitioner's  conduct. 

Tour  petitioner  therefore  humbly  implores 
your  honourable  House  to  allow  your  petitioner 
j^irther  examination  and  statement,  by  which 
it  must  appear  to  the  satisfaction  of  your  ho- 
nourable House,  that  your  petitioner  never 
contemplated^  nor  has  been  guilty  of,  any 
breach  of  the  privileges  of  your  House. 

And  your  petitioner,  as  in  duty  bound,  will 
ever  pray,  &c. 

John  Joseph  Stockdale* 
Prison  Cell,  House  of  Commone, 
i8th  January,  1840. 


2\9t  January, 

Question  put ; — The  House  divided ;  ayes 
205y  noes  90  : — Main  question  put  and  agreed 
to. 

Resolved — ^That  it  appears  to  this  House 
that  execution  in  the  case  of  Stockdale  v.  Han- 
skrd,  has  been  levied  to  the  amount  of  ^640. 
by  the  sale  of  the  property  of  Messrs.  Han- 
sard, in  contempt  of  the  privileges  of  this 
House,  and  that  anch  money  now  remains  in 
the  hands  of  the  Shenff  of  Middlesex* 

Motion  made,  and  qiitotion  mogmei,* — 
<«Tfaat  the  said  Shexiff  be  ordered  to  refimd 
the  aaid  amount  forthwith  to  Messfes.  Haa- 
sard  : — (Lord  John  Rosaell  ;)-^Amcndmeiiit 


proposed,  to  leave  out  from  the  wodl  "  llnt^ 
to  the  end  of  the  question,  in  order  to  add  tb 
words  *'  John  Joseph  Stockdale  be  called  t 
the  bar  of  thi^  House,"  instead  thereof:-^ 
(Capt.  Boldero  :)— Question  proposed,  ''lltf 
the  words  proposed  to  be  lefl  out  stand  part  < 
the  question;*' — Amendment,  byleave>wit^ 
drawn. —« Main  question  put:— The  Hoa^ 
divided— ayes  197,  noes  85. 
Resolved — That  the  said  Sheriff  be  ordera 

I 

to  refund  the  said  sumount  forthwith  to  Measr 
Hansard. 

Ordered— That  Will.  Evans  and  John  Whec 
ton,  esquires.  Sheriff  of  Middlesex,  be  no] 
called  to  the  bar,  and  that  Mr.  Speaker  ' 
communicate  to  them  the  said  Resolutions 
this  House. 

Sheriffs  called  in. 

Motion    made,   and   question  proposed, 
*<  That  l^^lliam  Evans  and  John  Mlieelto 
esquires.   Sheriff  of  Middlesex,  be  forth 
brought  to  the  bar,  and  discharged  :"     (Ml 
KeUy :)— Amendment  proposed,  to  leave© 
from  the  word  *'  That"  to  tne  end  of  the  qm 
tion,'  in  order  to  add  the  words  '*  the  order 
the  day  for  resuming  the   a4youmed  debnl 
upon  the  question  (2§ih  January)  *  That  Vi 
liam    Bvans,    esquire,   and  John  Wheeltoi 
esquire.   Sheriff  of  Middlesex,   having 
guilty  of  a  contempt  and  breach  of  the  pnvil 
of  this  House,  be  committed  to  the  custody 
the  Seijeant-at-Arms  attending  this  House, 
that  Mr^  Speaker  do  issue  his  warrant  accor 
ingly,'  be  now  read,*'  instead  thereof : — (Lo 
John  Rnssell:)— Question  put,    "That    ' 
words  proposed  to  be  lefl  out  stand  part  of 
quiestion  ;  — The  House    divided  —  ayes 
noes  210. 

Motion  made,   and   question    proposed, 
"  That  William  Bvans,  ^q.  and  John  Wh 
ton,  Esq.  Sheriff  of  Mtddlesex,  having 
guilty  of  a  contempt  and  breach  of  the  pri 
leges  of  this  House,  be  committed  to  the  r 
tody  of  the  Seneaiit-at-Arms  attendixig  t 
House,  and  that  Mr.  Speaker  do  issue  his  w 
rant  accordingly :"'— (Lord  John  Russell :) 
Whereupon,  motion  mJade,  and  question  pa 
"That  this  House  do  now  adjourn:** — " 
House  divided ;  ayes  86,  noes,  189: — origi 
question  again  proposed  t-— Amendment  p 
posed,  to  leave  out  firom  the  word  ''Mid' 
sex  "  to  the.  end  of  the  question,  in  order 
add  the  words  ''be  allowed  until  the  meeti 
of  the  House  this  day,  to  give  tfwir  Morei 
whether  they  will  pay  the  money  to  Messn 
Hansard,  pursuant  to  the  order  of  iSxii  House, 
instead  therw* :— (Sir  MJkthew  Wood)- 
Qnestioi^  proposed,  '^That  the  words  iiropo«^ 
to  be  left  out  atand  jtet  of  the  question  :"- 
Amendment,  by  leave,  wittkdrtiwir;-- origin 


Imp$rud  ParUgmmU. 


flOt 


uniea  till  tiib  day. 

That  Wflfiam  Etans  and  John 
Bsqn.  %eriff  of  Middlewz,  do  at- 
)U0e  this  day. 

That  Thomas  Burton  Howard  do 
loase  thia  day. 

That  Thomaa  Fianee,  Baq.  do  al^ 
»ii8e  thia  day. 

nade,  and  qneation  propoaed : — 
liam  Enuia  and  John  Wbadton, 
riff  of  Hiddleaex,  he  forthwith 
the  bar*  and  diacha^ged:" — (Mi. 
uendment  propoaed,  to  leave  out 
•rd  "  That*^  to  the  end  of  the  quca- 
;r  to  add  the  worda  "  the  order  of 

resuming  the  adjourned  debate 
lestion  [20th  January],  '  That  Wil- 
Esq.  and  JohnWheelton,  Eaq.  She- 
lesex,  having  been  guilty  of  a  con- 
breach  of  the  pirrilegea  of  thia 
committed  to  the  coatody  of  the 
\rma  attending  thia  Houae,  and 
e&ker  do  iaaue  faia  warrant  accord- 
)w  reads"  inatead  thereof: — (Lord 
U:) — Qneation  pat,  *<That  the 
08ed  to  be  left  oat  atand  part  of 
I  :*' — the  Houae  divided;  ayea  99> 
-worda  added  :**main  qneation*  aj 
It,  and  agreed  to. 
d ;  debate  reaomed : — 

again  propoaed, — "That  William 

and  John  Wheelton,  Eaq.  Sheriff 
s,  having  been  guilty  of  a  contempt 
of  the  ^privileges  of  this  House,  oe 
to  the  cuatody  of  the  Serjeant-at- 
iding  thia   Uooae,  and  that  Mr. 

issue  hia  warrant  accordingly  :*'•— 
ng;  motion  made,  and  queation 
'*  That  the  debate  be  further  ad- 
this  day  week:" — motion,  by  leave, 
— queation  put:— the  House  di- 

1D5,  noea  94. 

That  William  Evans,  Esq.  and 
:ltoD,    Esq.  Sheriff  of  Middleaex, 

guilty  of  a  contempt  and  breach 
iegea  of  this  House,  be  committed 
)dy  of  the  Serjeant-at-Arms  attend- 
use,  and  that  Mr.  Speaker  do  iuue 

accordingly. 

22nd  Jamuuy, 

•r  attendance  of  Thomaa  France* 

nd  discliarged. 

Dr  attendance  of  Thomaa  Burton 

«i; 

Burton  Howard  called  to  the  bar ; 

)g  asked  :-^*' Are  you  the  attorney 

^e  of  Stodcdale  v.  Hanterd  f "— ima 

>n  beins^bjected  to : — 

Burton  Howard  withdrew  :— 


Motiite  made,  mdqueitioB  propoaed,  *'That 
Thomaa  Burton  Hoimd  be  egain  called  in, 
and  that  qneation  be  put  to  him :"— -question, 
by  leave,  withdrawn. 

Motion  made,  and  qneation  praposed,  **  That 
Thomaa  Burton  Howurd  do  attend  thia  Houae 
thia  day:" — whereupon  motion  made,  and 
qneation  put,  ''That  thia  Houae  do  now  ad» 
joum:*'— the  Honae  divided;  ayea  39,  noea 
1 13  :--original  qneation  put,  and  agreed  to. 

Ordered,  That  Thomaa  Barton  Howard  do 
attend  thia  House  this  day. 

Ordered,  That  the  petition  of  Meaars.  Han- 
sard be  taken  into  further  conaidention  thia 
day. 

22nd  and  23rd  January. 

Motion  made,  and  queation  propoaed, 
**  That  the  order  of  the  day  for  the  further  con- 
sideration  of  the  petition  of  Meaara.  Hanaaid 
[preaented  16th  January],  atating  the  progreaa 
and  reault  of  the  action  of  Stockdale  e.  Han- 
sard, be  now  read  :*' — ^Amendment  propoaed, 
to  leave  out  firom  the  word  "  That,''  to  the  end 
of  the  queation,  in  order  to  add  the  worda, 
"  Copica  of  the  warranta  i^ed  by  Mr.  Speaker 
for  the  commitment  of  John  Joseph  Stockdale^ 
William  Evans,  eaqoire,  and  John  Wheehon, 
esquire,  Sheriff  of  Middkaex,  be  forthwith  laid 
before  thia  Houae,"  instead  thereof: — (Mr. 
Thomaa  Duncombe :)  —  Queation  proposed, 
«  That  the  worda  pronoaed  to  be  left  out  stand 
part  of  the  qneation  y*  Amendment  and  mo- 
tion, by  leave,  withdrawn. 

Ordered  —''That  copiea  of  warranta  iasned  by 
Mr.  Speaker,  for  the  commitment  of  John 
Joaeph  Stockdale,  William  Evana,  eaauire,  and 
John  Wheelton,  eaquire.  Sheriff  oi  Middlesex, 
be  forthwith  laid  before  thui  Houae."-— (Mr. 
Thomaa  Duncombe.) 

Mr.  Speaker  acquainted  the  Houae  that 
copiea  of  the  aaid  warranta  were  upon  the 
Uble. 

Order  read,  for  further  consideration  of  the 
petition  of  Messrs.  Hansard  [preaented  16th 
January],  stating  the  progress  and  result  of 
the  action  of  Stockdale  v.  Hansard. 

Motion  made,  and  Question  propoaed,-^ 
"  That  Thomaa  Burton  Howard  be  now  caUed 
to  the  bar:" — Amendment  propoaed*  at  the 
the  end  of  the  queation  to  add  the  worda  "  for 
the  pnrpoae  of  being  forthwith  discharged 
from  further  attciudance  on  thia  house  :"-^ 
Question  put,  "  That  those  words  be  there 
added/'— The  Houae  divided— ayea  92,  noea 
210. — Main  qneation  put,  and  agreed  to. 

Thonua  Burton  Howard  caBed  in  and  ez- 
aminedi  and  then  he  withdrew  ;  and  being 
again  called  in,  and  further  examined,  atated, 
tkat».if  ha  bad  incurred  the  diqileaanre  of  the 
House,  he  deeply  and  honestly  regretted  it  — 
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And  being  aaked  if  he  had  any  further  atate- 
ment  which  he  wished  to  make  to  the  House, 
stated,  that  if  he  could  in  stronger  hinguage 
apologize  for  any  displeasure  which  he  might 
have  justly  incurred,  he  would  do  it;  and  then 
he  withdrew. 

23rd  January, 

Motion  made»  and  question  proposed, — 
*'  That  Thomas  Burton  Howard  be  discharged 
from  further  attendance  upon  this  House  :'"-^ 
(Lord  John  Bnssell :) — ^Amendment  proposed, 
to  leave  out  from  the  word  '*  Howard*'  to  the 
end  of  the  question,  in  order  to  add  the  words, 
**  hating  been  guilty  of  a  contempt  and  breach 
of  the  privileges  of  this  House,  and  having  ex- 
pressed his  re^t  at  having  incurred  the  dis- 
gleasure  of  this  House,  be  now  called  to  the 
ar  of  thia  House,  and  reprimanded  by  Mr. 
Speaker :"— {Mr .  Attorney-General : ) — Ques- 
tion put,  ''  That  the  words  proposed  to  be  left 
out  stand  part  of  the  question  :" — The  House 
divided — ayes  68,  noes  1 78.— Words  added : — ' 
Main  Questi6n,  as  amended,  put,  and  agreed 
to. 

Thomas  Burton  Howard  accordingly  called 
to  the  bar,  and  repymanded  by  Mr.  Speaker, ' 
as  foUoweth  :—  | 

.  Thomas  Burton  Howard,  I  have  to  acquaint 
you,  that  the  House  has  come  to  the  following 
resolution : — 

'*  That  Thomas  Burton  Howard  having  been 
guilty  of  a  contempt  and  breach  of  the  privi- 
leges of  this  House,  and  having  expressed  his 
regret  at  having  incurred  the  displeasure  of 
the  House,  be  now  called  to  the  bar,  and  re- 
primanded by  Mr.  Speaker.'* 

In  pursuance  of  this  resolution,  I  have  fur- 
ther to  acquaint  you,  that,  whilst  acting  in  the 
capacity  of  attorney  to  Mr.  Stockdale,  you 
caused  a  writ  of  inquiry  to  be  executed,  and  a 
levy  to  be  made  upon  the  goods  of  Messrs. 
Hansard.  You  did  that  deliberately  and  ad- 
visedly, after  having,  according  to  tout  own 
admission,  received  notice  of  the  resolutions  of 
this  House.  I  have  to  admonish  you,  that 
conduct  of  this  description  is  a  high  contempt 
of  the  authority  of  this  House,  which  ought 
justly  to  be  visited  with  its  severe  displeasure. 

The  House,  however,  having  taken  into  its 
consideration  the  contrition  which  you  have 
expressed,  are  disposed  to  deal  leniently  with 
you  for  this  offence.  I  am  directed  by  the 
House  to  reprimand  you,  and  I  reprimand  you 
accordingly. 

Ordered,  nemine  amtradicente,  that  what  has 
been  now  said  by  Mr.  Speaker,  in  reprimand- 
ing Thomas  Burton  Howard,  be  entered  in  the 
journals  of  this  House. 

Motion  made,  and  question  proposed, — 
«  That  John  Joseph  Stockdale  be  forthwith 


called  to  the  bar,  and  reprimanded  and  dit^ 
charged:" — Whereupon,  motion  made,  aad 
question  proposed,  ''  that  the  other  orders  of 
the  day  be  read,"  and  withdrawn : — Origiiial 
question  withdrawn. 

COURT  OF  QUEEN'S  BENCH.— Ifec.2!. 


Special  Jury, 

The  Mkrcbrs'  Compant  v,  Hodsox. 

Obstruction  to  Liohtb.  (a) 

This  action  was  brought  to  recover  compeni 
sation  for  damage  done  to  the  plaintiffs'  propcrtj 
in  King's-arms-yard,  Moorgate-street,  by  th| 
erection  of  a  new  frontage  towards  the  street  $< 
high  as  to  obstruct  the  hght  and  air  from  comis 
to  the  property  in  the  rear.  The  defendant  hel 
from  the  City  of  London  a  lease  of  a  slip  of  Urn 
running  along  Moorgate  street,  on  which  a  daus 
in  the  Tease  had  obliged  him  to  raise  the  frontai; 
complained  of,  which  is  but  seven  feet  in  dep( 
at  one  end,  and  tapers  away  to  two  feet  at  th 
other.  The  issues  to  be  tried  were,  first,  th^ 
the  new  building  obstructed  the  light,  to  il^ 
injury  of  the  property  behind;  second,  that 
traversed  the  right  to  the  ancient  lights. 

Mr.  Nicholson,  who  occupies  the  premises  i 
the  Mercers'  Company  as  a  warehouse,  w« 
called,  and  deposed  that  the  obstruction  of  t\ 
light  had  not  been  so  material  as  to  cause  an 
inconvenience  to  him  in  carrying  on  his  busine> 

Mr.  Nicholson's  shopman,  on  the  other  han 
deposed  that  the  diminution  of  light  had  M 
very  considerable. 

Lord  Denman,  in  summing  up,  said  that 
entitle  the  plaintiffs  to  a  verdict,  it  was  necessa^ 
that  the  obstruction  should  be  proved  to  have  be<| 
so  material  as  to  cause  inconvenience.  Nothh 
more  had  been  proved  than  that  at  present  the 
was  somewhat  less  light  than  there  had  been  at 
former  time,  but  whether  the  light  had  be^ 
diminished  by  the  new  building  was  for  the  ju^ 
to  determine. 

The  jury  found  for  the  defendant  on  the  m 
issue,  and  for  the  plaintiffs  on  the  second. 

Sittinffi  in  Banco. 
Stockdale  r.  Hansard. 
Judgment  of  the  Court  vpon  the  7?/J 
obtained  by  th^  Plaintiff  to  show  cause  ir 
the  Sheriff  of  Middlesex  sfiould  not  /J 
ovei'  to  hurt  the  ajnount  of  the  Zjevy  inA 
upon  the  Defendant* s  goods^  and  toU  nnd 
the  Writ  of  Execution  issued  in  this  cau^l 

Lord  DEXMAN.'—This  is  a  rale«  calUng 


(a)  See  Smith  v.  £Iger,aute,  VoL  II.  p.iHi^ 
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s  to  showctuse  why  the  money  which;) 
vied  by  them  in  «  case  of  the  plain-!' 
i!e,  against  several  defendants  of  the ' 
ansard,  should  not  be  paid  over  to  tlie  |j 
In  that  action,  which  was  for  libel  J 
a  judgment  by  default  before  last  Mi- ! 
Perm,  in  which  a  writ  of  inquiry  was  ' 
i  the  jury  assessed  damages  to  a  very  I 
mt.     On  that  the  Sheriffs  were  re- , 
etum  the  writ.     They  said  they  could 
I  vers.     A  writ  of  vmditwm  eaepoiuu 
I.  to  which  the  return  was,  that  the 
i  found  buyers,  had  proceeded  to  a 
tad  the  money  in  their  bauds  ready  to ' 
h  manner  as  the  Court  might  direct.  | 
in  December.     An  application  had, 
)usly  made  to  my  brother  Littledale, ; 
h  a  view  to  nothing  but  the  convenient  I 
>f  his  duty  by  the  Sheriff,  had  given ! 
i  return  of  the  writ*     An  application 

0  my  brother  Pattesoo  for  an  order  to 
payment  of  the  money.     We   have 
ted  with  him  as  to  his  reasons  for  re- 1 
iike  the  order,  and  they  turn  entirely' 
Is  of  the  late  rules,  which  do  not  give 
Judge  at  chambers  to  make  an  order. 
,  which  must,  therefore,  be  made  by  the  | 
e,  consequently,  referred  the  plaintiff  to 

To  that  Court  the  plaintiff  hss  come,  | 
c  now  to  pronouncejud^enty  whether  I 
id  to  have  this  rule  made  absolute,  and , 
)vered  damages  and  iudgmentt  to  have, 
fthat  judgment  by  due  course  of  law. 

prevent  him  having  the  fruits  of  that' 
— Nothing  that  1  can  perceive.  I  do ! 
ioagh  I  may  infer,  that  the  House  of 
Itsapproves  of  the  law  as  laid  down  by 
in  the  former  case.  If  that  be  so,  for 
sons  I  most  deeply  lament  it,  but  the 
the  House  of  Commons  on  a  point  of 
tatever  manner  the  House  may  thiuk 
led  in  coming  to  that  opinion,  is  no 
atever  for  preventing  the  court  of  law 
ouncing  judgment,  or  preventing  the 
>i(]ges  from  enforcing  those  judgments 
of  tho.se  of  their  fellow- subjects  who 
!y  entitled  to  the  benefit  of  them. 
ilutions  have  been  passed  by  the  House 
m  on  this  subjecL  The  nrst  declared 
heriff,  by  levying  execution,  had  ex- 
self  to  the  displeasure  of  the  House;  but 
ty  had  been  cited  to  show  that  tlje  mere 
curring  the  displeasure  of  the  House 
ns  wait  any  excuse  to  a  Sheriff  for  not 
a  writ  directed  to  him  in  the  ordinary 
the  administration  of  justioe*  It  was 
)  the  resolution  that  the  l^eriff  had 

1  a  contempt,  bdt  as  noChiDg  is  stated 
h  the  sllegation  of  contempt  is  founded, 
(  possessed  no  means  of  ascertaining 


whether  a  contempt  was  committed  or  no.  The 
second  of  the  resolutions  directed  the  money  lo 
be  paid  to  the  defendant,  but  he  was  at  a  Iom  to 
know  how  a  resolution  of  the  House  of  Commoot 
could  preveni  any  party  from  obtaininff  the  rights 
to  which  he  was  entitled  by  law.  The  Court 
certainly  roust  feel  for  the  Sherifis  who  were 
placed  in  so  distressing  a  situatiun;  but  the 
Court  oould  not  prevent  the  legal  oonsequeaces 
of  the  execution,  except  upon  the  production  of 
a  legal  excuse.  If  the  Sherifls  had  returned  to 
the  writ,  that  they  were  prevented  by  the  order  of 
the  House  of  Commons  firom  paying  the  money, 
that  return  would  be  taken  into  consideiBtion, 
and  would  probably  be  considered,  by  the  Court 
to  be  A  bad  and  insuflicient  return.  As  the  ease 
stood  at  present,  there  seemed  no  reason  at  .all 
why  they  had  not  paid  over  the  money  as  soon 
as  it  had  been  received.  With  regard  to  the 
third  resolution,  by  which  the  Sherifls  were  com* 
mitted  ta  custody  and  deprived  of  their  liberty, 
he  made  no  comment  upon  it  except  in  as  far  as 
it  was  connected  with  this  rule;  and  in  relatioa 
to  that  subject  he  should  only  say,  that  it  was 
v^  possible  that  the  Sheriffs  may  be  in  custodv, 
and  yet  the  plaintiff  entitled  to  have  the  riffht 
which  he  claimed  under  the  rule.  If  an^  &- 
eretion  had  existed  in  him  upon  the  decision  of 
this  question,  and  if  the  liberation  of  the  Sherifls 
from  their  present  distressing  situation  were  to 
be  at  all  dependent  upon  the  result  of  the  present 
application,-  he  should  long  pause  before  be 
made  the  rale  absolute,  and  thereby  exposed  them 
to  further  inconvenience.  But  he  could  not 
presume  that  injustice  would  be  done  to  the 
Sheriffs  by  any  other  body,  and  even  if  unfotw 
tunately  it  should  be  otherwise,  that  would  con- 
stitute no  ground  why  the  due  course  of  law 
should  be  mterrupted,  and  this  writ  not  have  its 
full  and  proper  execution.  The  order  upon 
them  to  refund  the  money  had  been  made,  and 
had  been  followed  alreauy  by  its  consequences, 
and  the  making  of  the  present  rule  absolute  could 
therefore  make  no  difference  as  to  that  point.  It 
had  been  said  by  Mr.  Kennedy  that  there  was 
no  precedent  for  such  a  rule  as  the  present.  But 
the  reason  why  there  was  no  precedent  was,  chat 
unless  in  very  special  circumstances,  the  Sheriff 
never  puts  the  plaintiff  to  the  necessity  of  making 
such  an  application.  In  such  a  case  the  Court 
has  no  discretion.  Its  duty  arises  out  of  the  re- 
lation between  it  and  ito  own  officer,  who  himself 
declares  that  he  is  ready  to  pay  to  the  plaintiff 
the  money  which  by  the  rule  he  is  called  upon  to 
pay.  Unless  therefore  some  legal  excuse  for 
withholding  it  is  produced,  the  Court  cannot  hold 
its  hand  and  say  that  the  plaintiff  is  not  entitled 
to  the  benefits  which  he  has  acquired  by  his 
judgment.  The  noble  and  learned  Lord  sUted 
thai  hie  should  abstain  firom  making  any  observa- 
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tioDS  upon  Um  variety  of  delicate  and  most  in- 
tereating  topics  which  had  been  mentioned  in  the 
course  of  the  argument  upon  the  subject  of  the 
jofisdiction  of  the  House  of  Commons  or  the 
consequences  of  its  aUowanoe.  He  should  con- 
fine himself  strictly  to  the  rules  and  practice  of 
the  Court  as  they  affected  the  question  under 
eonsiderataon,  and  in  thii  viepi^  of  the  case  he- had 
no  doubt  whatever  upon  the  question,  and  be- 
licTcd  that  the  Court  possessed  no  discretion, 
but  were  oblsged»  in  conformity  with  the  esta- 
blished course  of  their  own  practice,  to  make  the 
present  rule  absohite. 

Mr.  Justice  LiTTLKDiiLB  was  entirely  of  the 
same  opinion.  The  sherifF  having  admitted  he 
was  ia  possession  of  the^  money,  it 'Was  .competent 
for  the  plaintiff  to  dioose  i^iichever  mode  he 
pleased  to  get  at  his  money.  The  resolutions  of 
the  House  of  Commons  did  not  appear  to  be 
BiAcient  to  prevent  the  payment  of  the  money. 

Mr.  Justice  Williams  said  that  he  should, 
like  the  member  of  the  Court  who  had  delivered 
judgment  before  him,  confine  himself  to  the  rules 
of  practice  as  they  affected  the  particular  case. 
It  was  impossible  not  to  perceive  that  the  sheriff 
had  brought,  the  whole  difficulty  upon  liimsellby 
his  own  nefflect.  He  not  only  omitted  to  pay 
the  money  uito  court  on  the  19th  of  December, 
when  he  received  it^  but  allowed  the  whole  re- 
mainder of  that  month  to  elapse  before  he  took 
any  proceeding  whatever.  If  the  money  had 
beea  paid  into  oourt^  it  would  have  been  these 
for  die  benefit  of  the  plaintiff,  and  would  have 
been  paid  out  as  a  matter  of  course,  and  every 
difficulty  avoided  in  which  the  sheriff  was  placed 
at  present.  The  cases  of  bankruptcy  and  awards 
which  had  been  cited  were  not  applicable  to  the 
present  question,  as  in  all  those  cases  there  was 
a  dispute  as  to  the  property  in  the  subject  matter 
in  question.  But  what  mortal  could  doubt  here 
that  the  money  was  the  property  of  the  plaintiff? 
This  being  so,  and  no  case  having  been  cited  in 
which  the  application  of  vis  mafor  was  held  to 
be  a  sufficient  excuse  on  the  part  of  the  sheriff 
for  nonrperformanee  of  the  exigency  of  a  wrii 
directed  to  him,  there  was  no  l^al  reason  why 
the  rule  should  not  be  made  absolute*  It  was 
certainly  much  to  be  regretted  that,  the  sheriffs 
should  be  placed  in  a  situation  of  such  diffieuliy 
and  doubt ;  of  that  he  should  say  no  more,  think* 
ing  it  quite  sufficient  to  touch  upon  the  point. 
Of  the  other  topics  alluded  to  he  shenld  csay 
nothing  until  they  were  brought  forward  by 
necessity  and  force;  but,  afi  in  point,. of .  jaw,- Af 
cause  had  been  shown  against  the  rule^  it  ougjbW 
in  his  judgment)  to  be  made  absolute* 

Mr.  Justice  Colbridob  said  that  he  so 
entirely  agreed  with  the  rest  of  the  Court  in  the 
decision  as  well  as  in  the  grounds  of  itr  that  in 
aty  other  ease  he  should  Mve  contented  himself 


with  briefly  expressing  his  assent.  This  was  u 
undefended  action  in  which,  after* various  delap 
a  levy  was  made  on  the  19th  of  December,  ini 
from  the  very  affidavit  itself  there  appeared  nl 
reason  why  the  money  should  not  be  paid  on  th 
20th.  The  plaintiff's  demand  was  satisfied  }i 
the  levy,  the  defendant  was  discharged,  and  if  th{ 
sheriff  becAme  a  defaulter,  the  plaintiff  woull 
have  had  no  remedy  against  the  defendant.  TN 
present  rule  was  obtained  on  the  1 1  th  of  January 
and  the  first  step  taken  by  the  sheriff  was  n< 
until  the  15th  of  that  month.  There  were  twi 
modes  of  redress  open  to  the  plaintiff —that  whici 
he  had  adopted,  or  an  action.  As  to  the  UtU 
course,  he  (Mr.  Justice  Coleridge)  agreed  i 
what  was  stated  by  Mr.  Piatt,  that  it  would  H 
to  an  interminable  series  of  suits,  wliich  woul 
be  a  complete  disgrace  to  the  administration 
justice,  and  that  it  would  be  a  gross  derelictio 
of  duty  in  the  Court  if  they  were  to  compel  tl 
plaintiff  to  have  recourse  to  sudh  a  circuitous 
ineffectdal  method  of  recovering  money  from 
officer  of  the  Court,  who  declared  that  he  had 
in  his  possession  for  the  plaintiff's  use,  and  re 
to  be  handed  over  to  tiim.  He  (Mr.  Josti 
Coleridge),  if  allowed  to  refer  to  the  difl^cuU)-  a 
peril  in  which  the  sheriffs  were  placed,  whil 
their  coAdoct  was  admitted  by  all  parties  to  1 
without  reproach,  could  say  a  gireat  deal  upo 
that  subject.  But  ^t  cou^d  not  o^  forgotten  th 
the  sheriffs  were  the  officers  of  the  Court,  and 
was  their — ^Ihe  judges* — primary  duty  to  sec  ih 
the  sheriffs,  and  all  other  officers,  did  iustice  to  t} 
suitors  by  procuring  for  them  the  truits  of  tt 
proceedings  which  they  had  instituted.  Tl 
statement  which  had  been  made  about  the  cu 
of  bankruptcy  and  award  might  all  be  concede 
and  yet  it  must  notwithstanding  be  evident  tb 
the  money  here  in  question  was  undoubtedly  tJ 
property  of  the  plaintiff  in  /the  action*  Of  th 
action  he  should  say  no  more  at  present  than  tba 
until  the  judgment  obtained  in  it  should  be  r 
versed  by  a  competent  jurisdiction,  it  was  for  i 
purposes  binding  upon-  that  Couct«  poCtrithstan< 
ing  any  opinions  whjch  might  be  ^uressed  i 
another  place;  and  that,  tnerefore,  this  Cou 
would  now  he  guilty  of  abandoning  their  dot] 
unless  they  made  the  present  rule  absolute. 
Rva  MADB  ABSOtUrfi. 


m  Atr  THB  SHERlPlf  OT  MIDDCKSEX. 

Mri  MifihiMs  thea  asked  ifur 'leave  to  moi 
for  A  hiibeas^rfms  on  she  pert  of'ttie  Slwriit. 

Loni  ID^NiMN  aasd  diet  tthe  vegobor  bosin« 
of  the  Court  mudtbttprocaoded^nriah  ;  iiie  leow 
jBOunsel  might  make  the  motiod  at  ibe  rising  < 
the  OcKurt^  if  ha:pleaaed.     —  ^ 


Utfi  I  [  I  I   li 


•t 


Larj  Riparti* 
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Jam.  23. 

4nii  noT«d  for  a  wxit  of  htAeas 
e  directed  lo  Sir  Wm.  Qo8»Ht.  the 
'Arwu  ot  the  Hooee  of  Commoiia, 
;  him  to  bring  mp  the  bodies  of  the 
tr  in  hit  cttstody»  im  order  tlmt  the 
:he  comae  mttigned  for  their  eom- 
Ight  be  enqaiied  of  by  the  Court 
I  law. 
ted 


rr   AGAINST   THX    BlSRGEANT-AT- 
ARMS. 

ards  aaid  that  he  ^  not  know 
t  was  a  proper  occasion  for  his  ad* 
lother  part  of  his  application  upon 
d  intended  to  tronble  the  Court  at 

in  the  erent  of  their  Lcffdahipa 
ay  reaaon  any  difficulty  in  sranting 
^rpui.  What  he  allndea  to  waa 
an  for  an  atta^^hment  againat  Sir 
{sett,  for  having  dared  to  take  the 

custody  in  contempt  of  the  au- 
is  Coort,  and  in  obstroction  of  the 
justice*  ihrough  the  medinw  of 
writs. 

MAN  thought  any  discussion  upon 
ilication  to  be  premature,  as  the 
Sir  William  (lossett  could  not  be 
ed  by  the  Court  until  they  had 

the  authority  under  which  he 

act.     The  consideration  of  that 
application   must,   therefore,  be 
11  after  the  discussion  upon  the 
I  habeas  corpus. 

rose  immediately  after  granting 
on. 


absent  from  home  on  business^  and  does  not 
raise  a  naoessary  presumption  that  he  is  keeping 
out  of  the  way  to  avoid  aenriee.  Thsre  u  a 
distinction  being  "  not  at  homsy''  and  the  do* 
feodant*s  being  **  from  home.'' 
Rule  refused. 


)F  EXCHEQUERw^-Jon.  15. 
Sittings  in  Banco, 

iLLiAMs  t'.  BmtBaroKD. 

DisTRixOAS — IHstinction  hetf»een 
lant  being  *^nat  at  home**  and 

>me. 
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moved  for  leave  to  issue  a  writ  of 
•  compel  the  appearance  of  the  de- 
affidavits  which  showed,  that  in- 
2  been  jnade  at  his  residence  in 
the  1 0th  December  last,  the  appli- 
d  that  hfe  waa  at  the  Pbugh  Inn, 
;  that  th^  inquiry  was  resomed  on 
khe  same  tnondi  md  *fivn  ftdlowing 
he  aaaweBiwna  'made  'by. the  aervant 
'  from  hoaie.'' 

n  Aldbrsor.-^AII  that  is  qiute 
ith   the  datandants  being  actually 


INSOLVENT  DEBTORS'  COURT. 

Jan.  22. 

Casb  of  John  Josbph  Stockdalb. 

The  Court  ordered  the  role  obtained  in 
this  case  (a)  to  be  enlarged  for  a  fortnight. 

TRIAL  OP  JOHN  FROST  FOR 
HIGH  TREASON. 

CHIEF  JUSTICE  TINDAL'S  ADDRESS. 

(Contiiined  from  p.  100.) 

The  witness  then  went  on:  he  heard  Frost  say; 
**  March!'*  and  that  the  mob  then  moved  down 
Charles-sireet.  Now,  here  there  was  a  discre- 
paney  between  this  witness's  statement  and  that 
of  Coles,  who  said  they  came  down  Stowe-hill ; 
but  how  ftrr  one  or  the  other  was  correct  was  not 
vefy  material,  as  one  or  other  micht  be  mis- 
taicen,  as  some  might  have  dropped  away  from 
the  general  body  and  gone  another  way.  But  it 
was  for  the  jury  to  say  how  fkt  credit  was  to  be 
*  given  to  these  witnesses  ou  this,  which,  after  all, 
was  only  a  collateral  point.  The  difference  on 
their  evideoce  amounted  to  an  incongruity  rather 
than  a  contradiction,  as  might  arise  m>m  any  two 
persons  giving  an  account  of  the  same  transaction. 
In  the  evidence  of  Thomas  Brough  it  was  said 
that  the  demand  at  the  Westgate  by  the  mob  was 
*^  Surrender  yourselves  our  prisoners  t"  This 
had  been  met  by  other  evidence,  and  very  pro- 
perly, he  thought,  it  had  been  conceded,  that  the 
words  might  have  been  **  Surrender  up  our  pri- 
soners,'' and  not  **  your  prisoners."  So  far  as 
the  part  of  the  charge  related  to  an  attack  on  the 
Westgate,  it  appeared  that  the  first  challenge  was 
a  demand  by  some  one  or  other  chat  the  persons 
who  were  taken  into  custody  during  the  night 
should  be  surrendered  up  to  them,  showing,  as 
far  as  the  evidence  had  yet  been  considered,  a 
determination  to  get  those  persons  out  of  custodv, 
rather  than  a  direct  attack  on  her  Majesty^s 
troops.  He  did  not  thmk  there  was  any  evidence 
showing  an  earlier  firing  than  the  gun  going  off 
in  the  hand  of  Oliver:  how  that  occurred  hardlv 
appelwed,  but  it  was  said  that  the  man's  arm  strucit 
'  aWinst  the  door,  and  thds  catised  the  ^n  to  go 
'off.  That;  however,  appeared  to  be  tne  signal 
fot  firing  the  guns  carried  by  the  mob.    The 

(a)  Ante,  p.  199. 
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the  word..    Suirender  youreelres  our  prisoners," 

Ju-ice)  thought  i.  r;y'^roi:b£l'^„B?r' 
fi«  u.,ng  tSe  term  /l4fcr.»  not  2 'the 
pe^  h.»„.g  control  over  the  mob,  b«  Se' 

ClT    •"'"■^••'""•"*"'«'  tbemat'the5oor!l 
D*niel  T.yIor.  m  hi,  evidence,  «>oke  of  the  fin 


Annual  SuBscuFnoirie].  lOt 
We  have  no  oeed  to  iiwVr  »r  i 
this  Notice  by  ivmob   of  tlie  Ksv  Por 
Regdlatiob?s,  which  are  aB  My 
detailed  in  this  |>aper.    OvCoBrtrT>«i 
will  continue  to  receive  it  as  hactoJoR,  Poiri 

chaige.  i 


-f^  published,  priee  U,  f  be 

^oU  IV   "Pwsrt  Z. 

PRECEDENTS     Df    COS 
,„     «l«pted  to  die  Proent  SMe  of  tt 
■ilostrated  with  Notes,  Piaetieri  ad  C 
TiioMAa  Geokgb  Wbtbis.  Em.  F.k» 
a«  the  former  one"  «  toXT  "  "."'"•',•«»''»» ,  f*.  **'*"?  Tempi* ;  AittW  eT^  C 

commenced  «the^i:  'Tr*"*"  *'  '^""S '  ^ZT*  *"'. '/"  ^^--it-*!*  «i  U«  «rf  B 
the  KJdien  iU   .^^!L^  **  "*«"'  *••««  ^•''•«»«J  by  comm«Hl  to  her  M^ieMr  the 

with  U.. -li^      /  .  "'*"^*  ttmuhaBeousW 
^^^^^  •'  '^'  •'"•«•'  •*  *•  time  i„^ 

(To  be  contianetL) 


9OURT  OP  EXCHEQUEE-TbiTMr 

Ordkr. 
Sittingt  in  Banco. 

-   «.         BV8INE88  OP  THE  COURT 

the  mh  S-Kb;?  ^-Id/itH^  on  Monday. 
,W  «f  ,1.  u  •  ™*^'  ■°**  proceed  in  dispos- 
ing of  the  bnnness  now  pending  in  theTt 
teal  Daperon  the  «unc  dafand  onThe  folW 

S?tX.^?t'  "^^  4'^'  '^^VmiZ 

#>^.,^     -ii  .  y*  "*  ^"^  «wne  month,  thp 

Court  wiU  proceed  in  disposing  of  the  burinew ' 

now  pending  m  the  specSl  pa^er. 

Abingkr, 
J-  Parke, 
E.  H.  Aldesson, 
J.  Qhrney, 

. RJMURoLra.- 

NOTICE  TO  CORRESPONDENTST" 

-k- V  r,.  ''^*  ^-  *^  "^"ed  to  your  letter 
which  ahall  appear  next  week. 

8.  A.  W,  has  been  received. 

Y„i  ^n"?*2*  Reader.-We  eschew  politics 
You  will  find  your  queation  anawererbv  ^i 
fernng  to  We,tem',tommeniari».  ^ 

«l^ni^'~^^*'"*  "^^  ««t  ^e  could 
-^SriK"  'uree-tion.  The  nu^ority  of  Jur 
■ttbscnbera  are  however  of  a  ^ffnont^^t  • 

A.   L  -N     8  -A    SuhlS^J^T- 
Anon.  Lincoln-C.  L.--W   ATM  u 
all  under  consideration.  ^•~"'  "— 

A.  X.— Every  affidavit  not  made  for  the  im 
meduite  puTH-e  of  being  filed,  i^  or  J^' 


S.  Vallis  Boif e,  Esq. 

Vol.  III.  was  published  Dec.  I,  with  la 
^.ontents,  price  1 7s.  Priceof  Vols.  1  &2,  f I 
London:  Johs  BiCHARDsami  Co.,  "        "^    ■ 

-r^-   «r    .    >?*,  Flcct-«trect.  j 

Jnu  Work  will  be  completed  in  i^ow^  TabJ 

In  ike~Preu, 
■  BCONJ>    EDITfOM, 

C^^S^^^^^S    ON    THB    CO: 

TUTION  and  LAWS  of  Kn^laod, 

^onted  with  the  Political  TextcJ  J.  1 

LoLME  Advocate.    By  Thomas  Gsdkgs 

TK- l.??^-  ^'  ^-  ^-  S..  of  the  Middle  - 

^*Trr"'°°  will  contain  the  entire  New 

and  Political  Constitution  cf  the  Conntrr 

.present  day. 

This   work,   indcpend^t  of  the 
which  have    all  been   worked  man,    a 
with  valuable  practical  information  to  To^ 
C^ouNTRY  Solicitors,    The  NoTits  are  i 
purpose  only.     Among  these,  the  term  ** 
TOM  op  the  Country,"  is  fully  explaine' 
lables  are  given,  shewing  those  Customs 
SEVERAL  Counties  of  England  for  « 
^eases  as  to   the  Term-time  of  ent^ 
aays-^rotation  of  crops— restrictions  on  t« 

—repairs-draining— manuring— also     the 
relating  to  Mining  Leases. 

The  First  Edition  of  this  Work      _ 
cated    by  Command    to    Her   Majkstt 
tlUEEN.  and  was  honoured  by  the  mast 
guished  patronage  at  home  and  abroad.      Il' 
work  well  adapted  for  Students, 
Jotj^HRicHARDs  and  Co.,  194. 

^'Si**i*X®"?*®»  NORMAK,  at  his  ^ 

w,  Maiden  Une,  in  the  Parish  of  St.- 
Jiarden,  in  the  Coaoty  of  Middlesex  •  and  IHiik 

Street,  in  the  Parish  of  St.  I^SSSiiSlLi 
in  the  atyofLondon.-SaturdU^^^^^^ 


Vbt  ftrsa^l  <BuiIrt^ 
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SEPARATE  USE. 

e  paid  particolar  attention  to  this 
rtant  question^  and  as  it  is  now 
id  we  have  been  faToared  with  the 
writer's  notes  of  the  judgments, 
ff'ith  the  pleadings  in  the  cause, 
o  gire  our  readers  all  the  benefit 
advantage.  In  doing  this  we  beg 
mtion  to  the  letter  we  addressed 
hanccllor  on  the  subject,  and  also 
iw  of  the  judgment  of  the  Master 
5,  in  TuUeU  t.  Armstrong^  and  to 
*  satisfaction,  not  only  that  the 
tablished  is  in  perfect  accordance 
iw  we  diffidently  took  of  the  sub- 
K>  that  we  were  correct  in  think- 
o  much  importance  was  placed 
tra-judictal  opinion  given  by  the 
jellor  in  MoMtey  v.  Parker,  (a) 
)wing  is  the  judgment  of  the 
;he  Rolls,  which  is  now  affirmed. 
n  Keen  is  very  uniatisfiictory.  (b) 
SR  OF  TH8  Rolls.— In  this  case 
'claiming  to  be  entitled  to  two 
anted  to  him  by  the  defendant, 
mstrong,  and  Mary  Augusta,  his 
bill  prays  that  an  account  may 
what  is  due  to  him  for  the  ar- 
\  annuities,  and  the  same  and 
payments  thereof,  may  be  paid 
of  the  rents  and  profits  of  the 


ol.  I.  p.  109. 


{b)  1  Keen,  434. 


freehold,  leasehold,  and   copyhold  estates, 
comprehended  in  certain  indentures,  dated 
the  16th  of  March,  and  22nd  of  September, 
1892,  or  if  necessary  that  there  may  be  a 
due  execution  of  the  trusts  and  powers  of 
those  indentures  for  the  sale  or  mortgage  of 
the  said  estates.    The  bill  also  prays  for  an 
inquiry  respecting  an   annuity  alleged  to 
have  been  granted  by  Armstrong  and  his 
wife  to  one  J.  Izod,  and  that  such  annuity 
may  either  be  declared  invalid,  or  if  a  valid 
incumbrance  on  the  estates,  that  an  account 
may  be  taken  of  what  is   due  in  respect 
thereof  and  for  further  relief. 

The  case  is,  that  N.  Bradford  by  his  will, 
dated  the  27th  of  March,  1820,  gave  to  his 
daughter,  A.  Bradford,  and  the  defendant, 
William  Gates,  all  his  freehold,  leasehold, 
and  copyhold  estates,  and  all  his  residuary 
personal  estate,  in  trust  for  his  wife,  A. 
Bradford,  for  her  life,  and  after  her  death 
upon  trust ;  and  he  gave  the  particular  pro* 
perty  therein  for  that  purpose  described  to 
bis  daughter,  Ann  Bradford,  and  aftf  r  the 
death  of  his  wife  on  trust;  and  he  gave  unco 
and  equally  between  his  daughter,  A.  Brad- 
fordf  and  his  grand-daughters,  G.  Pierpoint 
and  M.  Tilt,  a  copyhold  messuage  and  ap- 
purtenances in  the  possession  of  one  Collier,  to 
hold  unto  and  equally  between  his  daughter, 
A.  Bradford,  and  his  grand-daughters,  Geor- 
giana  and  M.  Tilt,  during  their  joint  and 
several  lives  as  tenants  in  common,  so,  anil 
in  such  manner,  that  neither  of  my  said 
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daughter  and  grand-daughters  may  antici- 
pate, charge,  sell,  assign,  or  dispose  of  their 
several  and  respectives  lives  or  life  estates  or 
estate  so  devised  to  them,  of  or  in  the  afore* 
said  copyhold  premises,  and  the  rents  and 
produce  thereof,  and  so  and  in  such  manner 
that  neither  any  husband  or  husbands  of  my 
said  daughter  or  cn^nd-daughters  may  have, 
or  acquire  any  right  of  or  in,  or  control  over 
the  life  estates  or  interests  of  my  said  daugh- 
ter and  grand-daughters  respectively,  nor  shall 
the  same  be  liable  to  the  debts,  contracts,  for- 
feitures.or  engagements  of  any  such  husband; 
and  I  declare  and  direct  that  the  receipt  or 
receipts  of  my  said  daughter,  Ann  Bradford, 
and  my  grand-daughters,  G.  Pierpoint  and 
M.  Tilt  shall,  from  time  to  time,  be  good  and 
effectual  discharge  and  discharges  for  the 
money  therein  expressed  to  be  received;"  and 
after  the  decease  of   the   survivor  of  his 
daughter  and  grand-daughters,  he  gave  over 
the  property  so  devised  to  them  for  life,  and 
after  devising  a  moiety  of  a  copyhold  tene- 
ment on    the  east  side  of  East-street,  in 
Brighton,  he  gave,  after  the  death  of  his 
wife,  unto  his  grand-daughters,    the    other 
moiety,  and  also  the  entirety  of  a  certain 
leasehold  premises  in  his  will,  particularly 
described,  to  hold,  to  Mary  Tilt,  for  her 
life,  with  remainder  to  her  children,  and  he 
gave  the  residue  of  his  personal  estate  unto, 
and  equally  between,  his  daughter,  A.  Brad- 
ford, Wm.  Grates,  O.   Pierpoint,  and  M. 
Tilt,  as  tenants  in  common,  and  he  declared 
**  that  all  or  any  of  the  bequests  and  devises 
hereinbefore  made  by  me  to  my  granddaugh- 
ters, O.  Pierpoint  and  M.  Tilt,  not  herein- 
before bequeathed  and  devised  to  them,  ex- 
clusive of  any  husband,  are  so  given  and 
devised  to  them,  my  said  grand-daughters, 
free,  clear,  and  exonerated  from,  and  not 
subject  to  any  husband's  right,  control,  in- 
terference,   debts,  contracts,    and  engage- 
ments, and  which  said  seyeral  and  respective 
bequests  and  devises  so  given  and  bequeathed 
to  them  by  me  as  aforesaid,  are  to  be  taken 


I  and  received  by  them  respectively,  as  if  they 
were  sole  and  unmarried,  and  so  held  and 
enjoyed  by  them,  my  said  grand-daughters 
respectively,  and  that  their  several  and  re- 
spective receipts  or  receipt,  for  any  sum  or 
sums  of  money,  shall  be  good  and  effectual 
discharge  and  discharges."  And  he  ap- 
pointed his  daughter  and  William  Gates 
executor  and  executrix  of  his  will.  The 
testator  died  in  October,  1820,  leaving  his 
wife,  A.  Bradford,  and  hb  daughter,  M. 
A.  Tilt,  in  the  will  called  M.  Tilt,  and  now 
the  defendant,  M.  A.  Armstong,  anrviving 
now  the  whole  of  this  property,  became 
vested  in  his  wife  for  life,  subject  to  tbst 
life  interest.  The  testator  gave  a  portion  of 
it  to  his  grand-daughter,  Mary  Augusta,  for 
her  life,  for  her  separate  use,  and  he  in- 
tended that  the  interest  he  gave  to  her  in  a 
copyhold  messuage  or  premises,  conatituting 
part  of  his  property,  should  be  vested  in  her 
without  power  of  anticipation. 

When  the  testator  died,  the  grand-daugh- 
ter,  Mary  Augusta,  was  unmarried,  and  it  b«sl 
been  argued,  as  she  was  not  married  at  ths 
time  of  the  testator^s  death,  when  the  gift 
became  vested  in  her,  the  limitation  to  ha 
separate  use  is  not  effectual,  and  secondly,  i^ 
that  limitation  can  be  sustained,  the  restmiiit 
on  its  forbidding  her  to  dispose  of  it  in  anti- 
cipation is  void,  because  it  is  not  accooH 
panied  by  a  gift  over,  in  the  event  of  ti 
attempt  to  alienate.  j 

On  the  25th  of  August,  1826,  Ann  Brtd^ 
ford,  the  daughter  of  the  testator,  made  b^ 
will,  and  thereby,  among  other  things, 
subject  to  her  mother*8  life  estate,  she 
vised  to  her  trustees,  N.  Bradford  and 
M.  Bradford,  a  certain  messuage  in  Chu 
street,  Brighton,  **  upon  trust,  that  they, 
said  trustees,  or  the  survivor  of  them,  or 
heirs,  do  and  shall  receive  and  take 
rents,  issues,  and  profits  thereof,  and  pay 
same  unto  my  niece,  M.  A.  TUt,  for 
during  the  term  of  her  natural  life,  so 
in  such  manner  as  the  said  H.  A.  Hit 
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r  di.jw«  of  her  Ufa  interest  therein,  j  deed  was  executed  in  the  foUowing  month  of 
>art  thereof,  nor  nii«  or  borrow  Septembertownrure  to  the  plaintiff  an  annuity 
ereon  by  anticipation,  mortgage,  or  of  equal  amount.  The  annuities  were  paid 
%  and  so  and  m  such  manner  that  up  to  some  time  in  1834;  but  in  Januaiy, 

1 1835,  Armstrong  took  the  benefit  of  the 
.|  Insolvent  Debtors'  Act,  and  thereupon  the 
j  plaintiff  filed  this  bill  to  enforce  payment  of 


rents,   issues,   and  profits  thereof, 

be  subject  to,  but  exclusive  of  any 

,  which  the  said  M.  A.  Tilt  shall 

ght,  control,  or  interference;  nor 

same  be  liable  to  his  debu,  con  - 

rfeitures,  or  engagements,  and  I 

iat  the  receipt  or  receipU  of  my 

only  shall  be  a  good  and  sufficient 

and  discharges  to  my  said  trustees 

for  the  time  being,  of  such  rents  and 

for  so  much  thereof  as  shall  be  in 

pt  or  receipts  expressed  to  be  re- 

d  that  any  sale  or  disposition  rais- 

hy  mortgage  or  otherwise,  of  or 

aid   niece's  life  interest,  shall  be 

to  time  null  and  void  ;**  and  after 

the  testatrix  gave  the  same  pre- 

e  children  of  M.  A.  Tilt,  and  she 

her  trustees  executors  of  her  will. 

«late  of  this  will,  and  in  April, 

lo^tee,  M.  A.  Tilt,  married  the 

Wm.  Armstrong,  and  two  days 

namely,  on  the  25th  of  April, 
X   made  a  codicil,   and  thereby 

devise  in  her  will,  and  in  all 
cts  confirmed  the  same,  and  she 
October  following ;  M.  A,  Arm- 
!  legatee,  being  married  at  the 
i  testatrix,  when  the  gift  under  her 
e  vested,  it  is  not  denied  that  the 

separate  use  might  take  effect ; 
?ued  the  restraint  or  alienation  is 
,  because  there  is  no  gift  over  in 
to  alienate.  In  July,  1830,  the 
.  Bradford,  the  first  testator  died, 
he  gift  under  the  two  wills  took 
^session.  In  March,  1832,  Arm- 
liis  wife,  having  sold  an  annuity 
*.  to  the  plaintiff  for  £300,  exe- 
iveyance  and  assignment  of  Mrs. 
s  life  interest  to  the  plaintiff  to 
^ent  of  the  annuity,  and  a  like 


the  annuity. 


(To  be  eootinned.) 
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COMMONS. 


JcjDOMBirr  pronounced  by  the  Chief  Jc/sticb 

,     o^ Newfoundland  tn  the  Chambers,  Jug. 

[  13,  1838,  upon  the  application  of  Edward 
I*'*'^;  'S^.**   dMcAar^perf  Jham  custody 

I  ttiufer  the  Writ  o/ Habeas  Corpus,  hehav^ 
tng  been  committed  by  the  Speaher's  War- 
rani  for  an  alleged  Breach  of  Privilege. 

(Continued  from  p.  197.^ 
It  18  laid  down  in  the  boob  of  authority  that 
the  decisions  of  the  two  Houses  of  ParhamenL 
in  ciscs  in  which  they  are  admitted  lo  be  the 
sole  comnetent  judges,  are  fitly  governed  bv 
usage  and  controlled  by  precedent.     But  how 
can  the  House  of  Assembly  here,  whose  exist- 
cnce  commenced  scarcely  six  years  ago,  be  said 
to  be  governed  by  usage  or  controlled  by  preee- 
dent  m  the  present  case,  as  to  which  manifestlv 
neither  usage  nor  precedent  exists  ?     If  it  is  to 
the  usages  and  precedents  of  the  Imperial  Par- 
lument,  or  those  of  other  colonial  aasemblies 
they  refer,  certainly  they  do  not  understand  the 
I  meanmg  of  the  terms. 

But  if  the  House  of  Assembly  on  the  first 
occasion  upon  which  they  choose  to  exercise 
a  power  of  imprisonment  consider  themselves  in- 
vested with  it  because  the  House  of  Commons 
exerciw  the  same  power,  then  they  are  equallv 
entitled  upon  the  same  ijround.  and  for  the  like 
reason,  to  all  the  powers  and  privileges  of  the 
House  of  Commons;  for  the  rule  by  which  thev 
claun  forbids  them  to  choose  some  powers  and 
privileges  and  reject  others— they  must  take  all 
or  none ;  and  if  in  addition  to  the  lex  et  consue- 
,  tudo  Parliamenti  they  are  at  liberty  to  cull  and 
choose  from  among  the  customs  and  usages  of 
other  colonial  legislatures  all  such  as  in  their 
judgment  are  desirable  or  convenient,  they  would 
be,  I  fear,  a  much  more  powerful  body  than  the 
Imperial  Parliament  itself,  or  indeed  any  other 
known  to  the  British  constitution. 

That  the  House  of  Assembly  are  here  invested 
with  some  privileges  as  incident  to  their  cond* 


)iM 


C'l  int  }*^r:utxte:  *r  Utt  ^ouM  *r  Ccwm' 


2t  r* 


r    ---a  . 
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IZ 


U'Ji  iL  tiK  ciE  vrrii 


tinec  aiuiitrufa  u  iiimgc: 
^sr  o:   iinirriaBaiiztksxc   x 


#tj^AiK  Oifbije  •»i4«l  «^  Ai..»v  «xvnifc:vt  lt»^  art  . 
out  i:  a  ur*  it'ii' .  aofC  m  is.*;«*rr2i£rt«r  tiui' .  ii- 
t«Mt  ^atl*-    Us4C   tiKTt   jBTV^-ait    tit    vrtr]j*r-^*^„   ai.t 

t«vi  ^i«.it#«t  u  Cft  fee.  ^Uj*:*    tu»^  ii:>ri*m  »iii 
ti#*   U«l»-'\iUt^  ;/r!*  .*^;.»#  .  i:**  tjea:*:r.  u;r:iir.-<:ii:  of 

or  U«   lU«:    i«l«   uf    tue    XAUU      MT'JUT^  aiM.   vv  tut 

titui  **  liV  fiuu  aix<il   u»  vt£  otn  tif  iftiiC  tr  tieue>'  J  cas  diBcovc  x:  m 

$ut:iK,  liOf  UiMn.  ir  Miip?«Mio«:t^  irt^  fii«nn«cm*^  uut  oufu  m  k&il  u  nt  nurfieu.  n. 

oor  yiA  w  Ottitu,  »i:uotfi  i/ctii^   vnm^ixi  n.  iv  v^uuiL  iiave  c    xpt  mane  tnai.  Hiz 

H^t^i/^tf  V*  iitA  }M^j«**  t/  tut  iii»/'     1:  ua>  t«!:«n.  pcfectnusn:  or  sdt    otter    of  Xtat 

a»i«o»t<  lb  aif;*utaj«iii.  He  ii  k   iiui:   Cuwi.  tir  tUe  powen  of  ParlxBiEKic  s  mlicicii:  n 
ii.i{i*»'¥i  nu'.iior !'.••:%.  Hue  M  oe»r  mm^  tuA  *  lOft^ ,       hui  id  IK  look  K  liie 

iuK  luiiCiii:  H  ti«t:  «fli'iii4Ki%e.  v^uu^nii  »fy  i«e|^  csimat  stint  out  ^v  ^v^tiDif 

iijfe  voMitxAM.  Ks«  <»-tuutn;  i«bfe  iom  ktiiii.  s  tuai.  i   appcsan  timr.  vnbont  ocfnnini: 
hi0t-n%,  i/  »'&i«4Hj  our  ]«>wt  »n:  ma  U:uCN:r^  kie  se^  itr^es    aae,    tbe  Amesaasv 
nif^kif*^  ii^  iuj|;;i44tiiOfi  Or  ttftnio^v*  '  fUTfud^kiv  Bid  detemuximr  ^ 

7  1j<:  «;ouru  of  f«^.ofC  it>  Kni'oiud  exercJM:,  fOfd  aet  cummiaed  br  sd  mdzvidiBLl  -vduci.  zi-v  'u 
jiiMnu  i<*v4;  rx^pr<;iM;d7  tije  |K/w«r  of  cotuixjutxieitt  c-cmoder  to  be  a  liicatiL  of  thxae  i 
l<^f  coitU-ui^it,  tii:««:ti  }io»«f  It  jritft  of  ttK;  lav  of  tLic  too  vitliout  pennxasDE  ttie 
f(j4;  iaitC,  ni^  ti>4;  hvyt^rvjT  <xyufu  <tf  ttiui  eoionv  ur  Lis  Tiioefifics,  to  be  panics  xd  uie 
ai4»v  ^/tobft »»  tiit  1  iei«  yt/meff  but  it  b  br  virtue  of  li^jo,  when  tbe  oficDcse  campmnifld  of  ^ 
au  4fif/f«:««  A^i  «/  Ui^  Imyvr^i  FarliiiiiMrfit ;  aitd  Here  at  leist  tbe  House  of  Ai—jn'nrT  hut  zA 
Uttc  \j*jyi^tef  *A  tt««  li<^UM;  of  Couifnom  Ui  c-owtoit  coitfonoed  to  tbe  practicse  cefdie 
lo/f  t^MT  i>k«  ^M^-u^^tt  ori/ux^itUA,  aixyjtift  Oilyer  wwi%^  a  ho  inrariablT  ciH  cm 
»vur<^rf ,  ift  iu  U;if/^  part  of  tktt  bi^bettt  court  of  airdxxul  or  deny  the  cbai^ 
r«)ix/r4  uj  ti>«  r«^i;jf  vu^.^^  y/v^th  «<<d  priri*  cao.  Mj  duty 
U^*^  outfit  iff\'/\nit\\^  M>^^/tyt4  bv  titalute,  and  rtcuBce  upoo  tbe  meritB  of  tbe 
btfkr  lj«<ii  hHih*,-*  I'HwA  by  luxittiinuoTVii  tt^e;  for, '  upon  tbe  l^ality  of  tbe 
a*  |>/fd  luii'iil>oroo;^b  MVft,  *^  f  bere  tf  uo  pre-  it  has  beeo  Tisited. 
Urui'M  (or  ii€uiwj/f  tb«  priribfges  of  the  H<juke  of  .Again,  this  power  of  Tinrnfrrng  wbai  L&f 
iUrtitUiottM,  a«  ft'.iue  perfef/un  have  treated  tliea, .  avert  lo  be  iheir  pririlegcs  fay  wamaamrj  pxscj^. 
a«  (biHgn  i/f  •  uovtl  of\'^in  arid  airi»titution,  be* .  ment  cannot,  acoording  to  tbe  iSMe  mlc  b 
t^^^^uiUf^  with  tbe  iifne  of  legal  umwnSf  and ,  which  they  claim  to  exerdae  it,  £.  e.  tbe  la 
mUiidina  up/ti  »o  autboriiir  of  preMription  or .  Partiament,  in  any  manner  be  dnwit  ia  qoes 
statute/'  I5ui  can  it  be  ftuown  that  there  is  in  nor  can  the  pirty  imprisoned  obtam  ledicM  \ 
fi/ri'e  m  ibis  'n\miA  any  negative  statute,  any  law ;  or  in  any  eouit  in  tbe  Queen's  doauBions.  \i 
in  ii«agir  whstrver^  which  would,  in  defiance  of  'yet  such  absolute  powers  as  these  aie  daimt-c 
Magna  Cbarta  and  tbe  ^8th  of  Edward  IIL,  in- 1'  be  exercised  by  a  body  not  being  a  coort  of  >^ 
Uffcff  with  ttis  bl>erty  of  the  subject  in  the  mode :  cord,  scarcely  six  yean  in  existence,  cotisi«c.i 


now  undirr  condideriUton?  If  it  be  said  that  the 
King's  coimnisfeion,  which  called  ttie  Assembly 
\\\Ut  sKiMtance^  tf  it  even  contained  express  wor^ 
1 1  that  effect,  could  grant  such  a  power,  I  deny 
ilf  for  tbs  King  ran  no  more  make  a  law  than 
either  branch  of  the  legisUture.  If  it  be  said 
that  it  is  nscrssary  to  the  House  of  Assembly  to 
possess  the  |)ower  of  punishing  summarily,  u  for 
a  breach  of  their  privileges  (whatever  those  pri- 
vilegfs  may  be  assumed  to  be),  as  the  House  of 
(.'uinmuns  dci,  I  deny  it  also.  They  are  entitled, 
Aiid  I  will  admit  partluuUrly  tntitled,  to  protec- 


of  but  fifteen  individuals,  of  wbom  six  cmly  fc 
a  quorum,  eligible  upon  a  qualification  wbich 
England  would  not  entitle  them  to  ToCe  fb^ 
member  of  Parliament;  without  tbe  sanction 
any  law,  usage,  or  precedent,  and  baring  otl» 
abundant  means  of  protection  and  redress  ;  b- 
merely  because  the  House  of  Commons,  fbrm  : 
with  the  House  of  Lords  the  supreme  court 
the  realm,  and  consisting  of  several  hundreds 
the  most  eminent  men  in  the  nation  for  takr 
learning,  wealth,  and  influence,  exercise  aimti 
powers   and  privileges,  originally  assigned 
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a  postdfe  itaftote,  wxA  tanetioDed  by  ||  party,  and  not  by  men  act  of  law,  and  so 


a]  usage  fiom  the  remotest  ages, 
vorn  to  do  eqnal  law  and  execution  of 
11  the  Queen  8  suhjects.  rich  and  poor, 
aring  regard  to  any  one;  and  as  1  find 
9  wiB  I  to  the  best  of  mj  abilit j  admi- 
We  liTe*  thank  God,  under  a  system 
e  boast  of  the  OTilized  world,  and  the 
ark  of  British  freedom,  which  will  not 
e  liberty  of  any  subject  of  the  Crown 
ained  upon  light  or  triml  grounds ; 
there  is  no  man  more  chary  of  the  just 
privileges  of  any  of  the  constitotcd 
than  I  am,  no  man  will  be  more  for- 
nforcing,  so  far  as  lies  withhi  my  pro- 
$c  laws  which  hedge  round  and  secure 
r  of  the  subject,  and  which  are  the 
pportem  of  the  freedom  of  the  state. 

{To  be  emUmiud,) 

LOBLEM  XIV.  VOL  HI. 


Title  Dbbds. 

AT     CaSU    will     EaVITT     COMPEL 

«ER  OP  Title  Deeds  to  peoduce, 

OTUES     PERSONS,    AND     IN    WRAt' 
ILL      TBBIR     PEODUCTIOIf    BE     COM- 
N    ADVBRBE  SciTS  AND  AcTIONS  ? 

\   BDITOE  OF  THE   LEGAL   GUIDE. 

;WER  TO  PROBLEM  VII. 
VOL.  III. 

MsanBR. — What  is  it? 

efinition  of  merger  is  not  easily 
d  it  is  less  easy  to  present  the  reader 
accurate  and  summary  view  of  the 
mcc3  which  furnish  the  conclusion, 
lerger  has  taken  place."     But  Mr. 

whose  words  I  quote,  has  himself 
^nced  these  difficulties  (a). 
r  is  the  absorption  by  act  of  law  of 
!<1  estate  in  another,  by  the  union  of 
^tcs,  without  any  intervening  estate, 
ind  the  same  person,  in  the  same 
U  or  if  in  different  rights,  by  such 

the  same  person  by  the  act  of  the 

a\  00  Merger,  3  vol.  Conv. 

!•  Com.  177 ;  3  Prest.  Conv.  7.  £cL  3. 


that  the  person  io  whom  the  estates  thus 
unite  in  different  rights  by  act  of  the  party, 
shall  have  an  absolute  power  of  alienation 
over  both  estates  (c).  Thus,  for  example, 
where  A,  tenant  for  life»  with  reversion  to 
B  in  fee,  surrenders  his  life  estate  to  B,  or 
B  releases  to  A  in  fee.  By  this  union  A's 
life  estate  is  absorbed  in  the  inheritance ; 
and  the  consequence  is,  the  acceleration  of 
the  estate  in  reversion ;  which  is  not  enlarged 
by  the  union  of  A's  life  estate,  but  is  brought 
into  possession  (d).  We  shall,  however, 
best  learn  ''  what  merger  is'*  by  an  analysis 
and  examination  of  the  above  definition. 

Merger  is  the  absorbing  of  one  estate  in 
another.  The  effect  of  merger  is  to  consoli- 
date two  or  more  estates  into  one,  whose 
duration  is  precisely  the  same  as  that  of  the 
more  remote  of  the  estates  consolidated. 
The  more  proximate  estates  are  absolutely 
annihilated ;  so  that  the  only  subsisting 
estate  continues  exactly  of  the  same  quantity 
and  extent  of  ownership  as  it  was  before  the 
accession  of  the  estate  which  is  merged  (e). 

**  Merger  is  the  absorption  by  act  of  law 
of  one  vested  estate  in  another."  Nothingcan 
be  more  clear  than  that  merger  is  an  act  of 
law  ;  but  in  order  to  its  operation,  the 
estates  must  be  vested ;  because  it  is  obvious 
that  a  vested  estate  cannot  merge  in  a  con- 
tingent interest,  for  until  the  contingency 
occur,  it  is  not  an  estate  at  all  (/).  For  the 
same  reason  it  follows  that  a  present  vested 
term  cannot  merge  in  an  interesse  termini  {g). 
And  from  this  it  appears  that  the  estate  in 
immediate  remainder  or  reversion  must  in 
quantity  be  as  large  as,  or  larger  than,  the 
preceding  estate :  and  in  this  case  the  less 
estate  will  always  merge  in  the  greater. 


(e)  Wbite  in  Cnt.  Dig.  Tit  89. 1. 1.  Ed.  4. 

(d)  Id.s.  9. 

(€)  3  Prest.  CoDT.  7. 

(/)  0  Cm.  Dig.  407.  Psuling  v.  Hsnly,  Skia.  3. 02. 

(^)  3  P  Conv.  161. 
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What  estate  will  for  this  purpose  be  consi- 
dered the  greater,  we  shall  notice  shortly. 

*^  By  the  union  of  theee  estates  in  one  and 
the  same  person,*  there  must  be  more  than 
one  estate.  On  this  head  the  law  is  positive  ; 
indeed  it  is  demonstrably,  clear,  that  unless 
there  be  two  estates,  in  the  same  person,  in 
the  same  land,  there  is  not  any  estate  in  that 
person  to  merge,  or  occasion  a  mei^er  (A). 

"  Without  any  intervening  estate;^*   be- 
cause, just  as  the  intervention  of  a  second 
particular  tenancy  prevents  tbe  prior  parti- 
cular tenant  from  surrendering  to  the  ulterior 
remainder  man  ;  so  does  the  interposition  of 
a  second  particular  estate  with  remainder 
over,  prevent  that  remainder  from  merging 
the  tenancy  in  possession,  should  the  first 
and  the  last  happen  to  unite  in  the  same 
person.    This  it  does  by  keeping  the  estates 
distinct,  by  preventing  their  union.     But  if 
the  intervening  estate  be  not  vested  but  in 
contingency,  it  will  not  prevent  the  union 
and  consequent  merger  of  the  estates :  al- 
though this  union,  in  some  instances,  will 
not  produce  an  absolute  but  only  a  tempo- 
rary or  conditional  mei^er  (t) ;  so  that  the 
estate  will  open  again  to  let  in  the  contingent 
estate,  when  the  event  happens  upon  which 

it  is  to  arise  (J). 

**  And  in  the  same  right;*'   else,  if  the 

freehold  be  in  the  tenant's  own  right,  and 

he  has  a  term  in  right  of  another,  there  is 

no  merger.    Therefore,  if  tenant  for  years 

dies,  and  makes  him  who  hath  the  reversion 


in  fee  his  executor,  whereby  the  term  of 
years  vests  also  in  him,  the  term  shall  not 
merge ;  for  he  hath  the  fee  in  his  own  right, 
and  the  term  of  years  in  the  right  of  the 
testator,  and  subject  to  his  debts  and  lega- 
cies.(A)  An  estate  tail  is  however  an  excep- 
tion to  this  rule,  for  a  man  may  have  in  his 
own  right  both  an  estate-tail,  and  a  reversion 
in  fee:  and  tbe  estate-tail,  though  a  less 
estate,  shall  not  merge  in  the  fee.(/^  But 
this  privilege  ceases  after  possibility  of  issue 
extinct,  for  then  an  estate-tail  is  considered, 
for  the  purpose  of  merger,  merely  as  an  es- 
tate  for  life. 

•*  Or  if  in  different  rights,  by  act  of  the 
party'*  For  where  two  estates  meet  in  the 
same  person,  in  different  rights,  merger 
will  not  ensue,  unless  the  union  takes  place 
by  act  of  the  party  :  as  where  the  hosbaod 
holding  a  term  in  right  of  his  wife,  pur- 
chases the  reversion;  or  the  lessee  assigns 
his  term  to  the  wife  of  the  lessor ;  or  where 
an  executor  has  a  term  in  right  of  his  testa- 
tor ,(m)  and  purchases  the  rever8ion.(n)  And 
this  last  condition  is  further  limited  by  thia 
proviso,  that  the  person  in  whom  they  meet, 
must  have  absolute  power  of  alienation  over 
both  estates,  (o) 

I  have  already  promised  to  shew  what 
estates  are  for  the  purposes  of  merger  con- 
sidered the  greater,  and  with  this  and  a  few 
words  on  terms  merging  in  terms,  I  shall 
conclude.  It  was  maintained  by  several  of 
the  earliest  and  highest  legal  authorities, 
that  one  term  could  not  merge  in  another  ;(jj} 


(A)  3  P.  ConT.  66. 

(t)  I  aik  the  reader's  pardoD  for  not  noticing  much 
earlier,  that  merger  is  usually  divided  into  absolute 
and  conditional ;  bat  as  little  more  can  be  done  than 


(»)  2B1.  C.177. 

(0  2  Bl.  178,  where  the  reaaons  iqm&wUdi  this 
dogma  is  founded,  may  be  seen, 
merely  to  state  this  dbtinctlon,  it  bebig  difflcalt  to        ("»)  But  in  this  case,  although  the  term  irill  mat^ 
■peak  clearly  of  it  in  any  other  than  an  incidental  and 
occasional  manner,  I  hope  he  will  not  suffer  much 
unnecessary  inconvenience  from  this  neglect.    Merger 
abselnte  is  what  is  understood  in  the  absence  of  spe* 
cial  description ;  and  of  conditional  I  cannot  convey 
to  the  reader  a  more  clear  idea  than  he  will  form  from 
tbe  words  next  following  in  the  text     A. 
(J)  6  Cru.  Dig,  473.  Ed.  4. 


at  law,  in  equity  it  will  be  considered  assets  for  the 
benefit  of  the  creditors. 

(n)  e  Cru.  Dig.  479,  and  the  cases  and  aathorities. 
here  cited. 

(o)  Id.  lb.;  and  lichden  v*  Windamore,  8  BoU. 
Rep.  472. 

(p)  For  instance,!  Co.  Lit.  273;  Shepp.  Touch 
341. 


important   case    of    Stephens   r. 

(q)  has  completelj  settled  the  oppo- 
lis  opinion.  In  that  case  a  mort- 
n  W8:i  created  in  1720  for  one 
years.  The  execators  of  the  mort- 
'\  an  assignment  of  another  mort- 
n  on  the  same  premisce»  created 
or  five  hundred  years,  and  assigned 
erms  to  a  ladj  who  was  entitled  to 
ler  A.  E/s  wUl.  The  Vice-Chan- 
d,  that  the  term  for  one  thousand 
merged  in  the  reversionarj  term 
indred  years.  And  he  (Sir  John 
.  C.)  ohsenred»— «<  It  is  settled  by 
that  there  is  no  difference  [in  re- 
term  merging  by  anion  with  the 
whether  the  party  is  entitled  to 
tc  interest  of  the  reversion,  or  to 
i  in  reversioa  for  a  limited  time.'' 
1  reference  to  the  mle  that  the  less 
9t  always  merge  in  the  greater,  it 
,'reater  in  quality ;  and,  it  appears 
above  case,  that  the  term  is  not  for 
»ses  of  merger,  considered  greater 
to  the  extent  of  its  possible  duration 
cal  quantity,  but  from  its  being  the 
eversion.(r)  Prom  which  it  is 
lat  a  term  of  one  thousand  years 
annihilated  in  a  reversionary  term 
ir.(l) 

Alphonso. 


s  is  not  clearly  put — It  was  for- 
Ideo,  that  a  term  for  years  could 
re  in  a  term;  but  in  Hughes 
otham,  (Cro.  Eliz.  902.)  as  well 
rjihens  v.  Bridges,  it  was  deter- 
at  if  there  be  two  termors,  he  who 
less  estate  may  surrender  to  the 
d  the  term  will  merge  in  the 
and  although  the  reversion  be  for  a 
er  of  years  than  the  term  in  posses- 
the  term  in  possession  shall  drown 
i  reversion ;  for  it  does  not  depend 


uld.  [k  Geldart]  66. 
aDig.240,£d.4. 
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upon  one  term  being  longer  than  the  other, 
but  on  the  relation  which  the  two  termors 
bear  to  each  other,  while  the  estates  are  kept 
distinct.    In  such  case  the  person,  who  has 
the  term  which  was  first  created,  is,  in  right 
of  it,  entitled  to  the  possession  ;  and  the  per- 
son who  has  the  term  in  reversion  is  entitled 
to  the  rents  and  services,  where  any  are 
reserved,  of  the  first  termor,  as  holding  a 
grant  of  the  rerersion,  to  which  those  rents 
and  services  were  incident.    The  first  termor 
is  therefore,  in  fact,  legally  tenant  to  the 
other,  and  this  tenancy  equally  subsists  where 
there  is  not  any  rent  payable.    The  conse- 
quence is,  that  the  first  termor  can  surren- 
der to  the  second:  and  on  such  surrender 
his  estate  becomes  extinguished  in  the  por- 
tion of  the  reversion,  which  is  vested  in  the 
latter,  whose  estate  then  becomes  an  estate 
in  possession.    And  where  both  the  estates 
meet  otherwise  in  the  same  person  in  one 
right,  the  same  effect  follows  by  operation  of 
law ;  and  the  term  first  created  will  merge 
in  the  reversionary  -one,  in  right  of  which 
alone  the  person  will  beome  entitled  to  the 
possession,  see  Cru.  Dig.  tit.  Merger,  475. ; 
Bac.  Ab.  tit.  Leases  (S.)  s.  2. ;  Sug.  Vend, 
and  Pur.  vol.  3.  p.  23,  last  Ed. ;  Watk. 
Cony.  p.  65,  Ed.  8.— Ed. 


Sabi  ll^inrtii* 


COURT  OF  CHANCERY.— JB«?.  5. 


Nkwlands  v.  Holmes. 
SsPARATS  Uaa  of  Married  Women, 
Since  we  reported  this  case,(a)  we  have 
been  favoured  with  a    copy    of  the   Order, 
which  is  as  follows: — 

Let  the  Order  made  in  the  cause,  dated  the 
28th  day  of  November  last,  and  the  2nd  day 
of  December  instant,  be  dischaiged.  And  let 
the  injunction  issued  in  this  cause,  in  pursu- 
ance of  the  said  order,  dated  the  28th  day  of 
November  last,  be  dissolved.  And  let  the  de- 
fendant, Samuel  Paynter,  Esq.  Sheriff  of  the 
County  of  Surrey,  be  restrained  by  the  order 

(a)  Ante,  pp.  184-186. 
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and  injmiction  of  thii  Court  from  selling,  or 
proceeding  to  sell,  any  part  of  the  property, 
consisting  of  the  leaadiold  premises,  bdng 
Nos.  14,  15,  and  19,  West  Square,  in  the 
parish  of  Saint  George,  Sonthwark,  in  the 
County  of  Surrey,  with  their  appurtenances, 
or  the  goods  and  chattels  now  in  the  house  of 
No.  19,  West  Square,  aforesaid,  under  the 
writ  of  execution  issued,  or  any  other  writ  or 
writs  of  execution  that  may  he  issued  out  of 
the  Court  of  Queen's  Bench,  in  a  certain  ac- 
tion, wherein  the  defendant  George  Holmes 
is  the  nlaintiff,  and  the  defendant  William 
Newlands  is  the  defendant,  until  this  Court 
shall  make  other  order  to  the  contrary.  And 
upon  the  plaintiff  giring  to  the  said  defend^t, 
George  Holmes,  a  sufficient  security  for  the 
amount  of  the  execution,  and  levy  such  secu- 
rity to  he  settled  hy  the  Master  of  this  Court  in 
rotation,  the  due  execution  of  such  security  to 
be  certified  by  the  said  Maater,  or  upon  the 
nlaintifTs  paying  the  said  amount  into  the 
bank  to  the  credit  of  this  cause.  Let  the  ex- 
ecution be  withdrawn ;  and  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  this  Court  as 
they  may  be  advised. 


Jan.  22. 
TuLLETT  V,  Armstrong. 
Separate  Use. 
The  validity  of  separate  estate  with  its 
qualification   or    prohibition  against 
anticipation,   established  where  pro- 
perty IS  LIMITED  TO  THE  SEPARATE  USE  OF 

unmarried  women. 

The  facts  of  this  case  we  have  fully  detailed 
in  our  first  volume  (a),  and  we  can  vouch  for 
their  con*ectness,  as  we  were  kindly  supplied 
with  the  papers  by  a  Solicitor  in  the  cause. 

This  was  an  appeal  from  the  judgment  of 
the  Master  of  the  Rolls. 

The  Lord  Chancellor  now  gave  judg- 
ment. The  question  was  as  to  the  clause 
against  anticipation  ;  as  to  that  he  agreed 
with  the  Master  of  the  Rolls  that  it  embraced 
separate  estate,  and  if  separate  esUte  without 
power  of  anticipation  must  exist,  it  was  only 
with  that  qualification  that  it  existed  at  all. 
It  was  dear  that  without  a  clause  against  anti- 
cipation or  alienation,  nothing  would  be  easier 
than  to  defeat  the  intention  of  the  donor  of 
property  to  the  separate  use  of  women.  When 
once  it  was  decided  that  a  maiTied  woman 


(a)  P.  81.  Bee  the  Editor'i  letter  to  the  Lord  Chan- 
cellor, vol.  i,  p.  226  ;  also  hii  review  of  the  judgment 
of  the  Master  of  the  Rolls,  now  appealed  against. 
Id.  p.  22.  rf  M^.  Also  the  leading  article  in  the  prc- 
lentoamber.'^ED. 


could  act  in  remect  of  her  aepante  propcAj 
as  a  feme  9ole,  it  waa  clear  that  it  beeune  ne- 
cessary to  establish  some  control  aguntt  dis- 
posing <^  her  sepante  estate ;  and  this  wt« 
effected  by  prohibiting  anticipatioB,  and  the 
power  to  do  this  had  been  long  eatahliihfd, 
and  was  founded  upon  the  ipowex  of  the  Coait 
to  model  and  qualify  an  interest  in  property 
which  it  bad  itaelf  created  without  regud  to 
those  rules  which  the  law  had  establiiihfd  fcv 
regulating  the  enjoyment  of  prooerty  in  other 
cases.  When  the  donor  intended  to  gives 
woman  a  separate  estate,  why  ahould  the  Cout 
prevent  the  execution  of  that  intention  ?  Both 
modes  of  provision  werethe  creatureaof  eqaitv, 
and  he  should  assume  that  there  waa  no  groimd 
for  separating  the  two  points.  If  any  mk 
were  now  to  be  'adopted  by  which  sepantt 
estate  would  be  given  without  a  clauae  agaiotf 
anticipation,  it  was  dear  the  property  wooli 
be  in  a  less  secure  situation  than  it  ia  with  the 
clause.  A  married  woman  dependa  on  the  po* 
tection  of  the  clause ;  but  without  it,  she  de- 
pends on  the  protection  of  other  peraons.  She 
is  therefore  less  secure  (in  such  case)  thin  if 
the  property  had  been  held  simply  upon 
for  her  benefit.  In  the  case  of  a  gift  wil 
that  clause  the  donor  thinks  he  haa 
his  bounty  sufficiently.  On  what  ground,  theiv 
can  a  Court  of  Equity  disappoint  his  inteih 
tion.  The  separate  estate  and  the  provisioi 
against  anticipation  are  both  creatures  o( 
equity,  and  equally  inconsistent  with  theov 
dmary  rules  of  property.  The  one  is  only  a 
restriction  and  quahfication  of  the  other,  m 
therefore  this  Court  cannot  separate  thm 
His  Lordship  then  proceeded  to  review 
cases,  and  observed,  he  would  aaaume 
there  was  no  ground  for  separating  them, 
delaying  his  judgment  in  a  case  of  so  ma 
importance,  he  thought  it  his  duty  to  exami 
all  the  cases  on  the  subject,  and  to  derive  » 
sistance  from  every  source  accessible  to  haai 
He  commenced  by  examining  the  cases  si^ 
posed  to  support  the  proposition,  that  the  a» 
solute  interest  of  a  feme  soie  in  property  pvm 
for  her  separate  use,  though  with  a  provisioi 
against  anticipation  up  to  the  time  of  ha 
becoming  covert^  becomes  subject  to  all  tlN 
quaUfications  and  restrictions  of  the  gift  upoa 
such  marriage.  Sir  Edw.  Tumer'a  Case  {h\ 
and  Tudor  v.  Samyne  (id.  p.  227.)  His  Lord" 
ship  considered  as  of  too  early  date  to  be  ol 
any  value  now.  Jones  o.  Salter  (e)  ;  Bartoa 
V.  Briscoe  {d)\  Woodmeston  v.  Walker  (e); 
Newton  v.  Reid  (/);  Brown  «.  Pocock(j^)s 


(6)  Ante,  vol.  i.  p.  228. 
(e)  Id.  p.  80. 
(e)  Id.  pp.  22.  80.  70. 
{g)  Id.  p.  38. 


(lO  M« 

(/)  Id.  p.  S24. 


'aricer(A);  which  hfttcr  ctae  

bserred  excited  an  intereit  to  which 
entitled,  either  fitnn  the  aathority 
ce  or  from  any  norelty  in  the  doc- 
d  denied  whMl  he  nid  on  the  tnb- 
ig  extra  judicial  (i)^  becsnae  it  waa 
qaeatimia  dinett^  at  ieaoe,  and 
I  the  deciaion  might  have  been 
that  it  waa  tm^  there  being  ano- 
Q  the  eaae  aaflfident  to  aapportthe 
made.  It  coold  not  be  eaid  that 
question  waa  that  upon  which  hia 
( there  ibonded,  andfin*  thatieaaon 
m  vaa  paid  to  the  Taiioua  conei- 
slonging  to  it  than  it  wae  entitled 
than  it  wonld  have  lecetred  if  the 
e  partiea  had  depended  upon  its 
•n,  and  the  ciae  waa  not  iaiiiy 
had  then  been  decided,  that  it  was 
mpetent  to  affix  reatrictiona  apon 
ale  or  female,  inconaiatent  with 
the  gift.  Wodmerton  o.  Walker ; 
teid.  It  did  not  occur  to  me  that 
te  could  surrive  into  a  anbseqnent 
eed  from  the  restraint  upon  anti- 
s  the  doctrine  singular?  Only 
olm  V.  O'Callaghan  (2  Mad.  349.); 
Kcoe;  Newton  v.Beid;  Masseyv. 

ion  in  Johnson  ©.  Freeth  (6  Sim. 
?ven  more  pointed.  TVue  it  is  in 
Benson  (6  Sim.  127),  although 
0  decision  on  the  subject,  some 
eems  to  hare  been  drawn  by  the 
Uor  between  sepsimte  estate  and 
tion  clause;  and  in  Davies  v. 
liifi  Honour  expressly  states  his 
t  although  the  restraint  cannot 
ing  a  subsequent  coverture,  yet 
ate  may  remain.     Now  I  agree 

iSTER   OF    THE    RoLLS    this    doC* 

t  be  maintained.  The  case  of 
>odd  (1  Term.  Hep.  193),  upon! 
■espondent  relies,  turned  entirely! 
Instruction  of  the  instruments,  and 
"  express  power  reserved  to  the 
?rner  v.  Danes  (2  P.  Wms.  316) 
arose  upon  there  being  no  trustee. 
nore  u.  Bowes  ( 1  Vcs.  1.  22 ;  2  Bro. 
lie  truBts  were  "  to  such  uses  as 


^'^.  i.  p.  225. 

i»  said  in  that  case  nnut  not  be  taken  as 
^  the  question,  for  it  was  not  necessary 
a*  ?oiut,  and  his  Lordship  seems  rath<^ 
"Shiinidf  to  theqwstian,  wbethertbere 
'intor  ftuUelpatlon,  than  to  the  qaestion 
canbealimitation  to  the  separate  use  of 
^^Chanceilar,  I>aci$y.  Thomyerqft, 
>  the  Editors  obMrraUons,  ante,  vol.  iTp. 


]B^port$.  217 

she  should,  whether  ide  or  corert,  appoint" 
Anderson  v.  Anderson  (2  Bup.  k  Myl.  427) 
may,  from  its  dmunstances,  be  the  most  im- 
portant in  favour  fit  the  separate  eaUte  being 
in  force  during  a  subaeouent  co?erture ;  but 
toere  are  no  grounds  for  the  judgment  by  either 
Sir  JoBN  Lkacb  or  Lonn   Bldon.    His 
Lordship  then  stated  the  eaae  of  Plant  o.  Lyne 
(1  You.  562)  from  the  papers,  as  nothing 
could  be  gained  from  the  report  of  that  cas^ 
not  eren  the  point  in  diMussion  ;  and  ther« 
this  question  did  not  arise,  for  the  property 
was  settled  before  marriage  to  the  separate 
use  of  the  wife.    It  is  iaid  to  have  been  gene- 
rally  understood  in  the  profession,  that  the 
separate  estate  would  continue  to  operate  dur- 
ing a  subsequent  coverture,  and  that  convey- 
ancers have  acted  so  continually  upon  that 
supposition,  that  very  many  families  are  in- 
terested  in  the  question,  which  therefore  be- 
comes one  of  very  great  importance.    I  am 
anxious  to  find  some  principle  of  property  by 
which  the  preservation  of  the  separate  estate 
may  be  supported  during  a  subsequent  cover- 
ture ;  beUering,  as  he  did,  that,  when  pro- 
perty  was  settled,  all  parties  expected  it  should 
continue  so ;  and  he  was  disposed,  for  some 
time,  to  adopt  the  suggestion  that  the  husband 
might  be  held  to  be  tacitly  bound  by  a  gift  to 
his  wife's  separate  use,  of  which  he  waa  pre- 
viously cognizant ;  but,  after  the  gravcBt  con- 
Bideration,  he  was  desirous  to  rest  the  rule  on 
a  broader  foundation,  and  which  he  thouirht 
the  interesU  of  society  required.     Equity  has 
jOready  viokted  the  rules  of  property \etween 
husband  and  wife  ;  and  if,  subsequently  to  a 
deed  of  gift,  the  after-taken  husband  were  now 
permitted  to  interfere  with  his  wife's  separate 
property,  why  should  not  the  Court  go  further 
and  extend  its  rules  f     It  was  not  a  stronger 
measure  to  prevent  the  husband  from  suchin- 
terference  than  to  esteblish  the  chmse  against 
anticination.    I  have  come  to  the  conclusion, 
that  the  jurisdiction  which  this  Court  has  as- 
sumed in  similar  cases  justifies  it  in  extending 
It  to  the  protectim  of  the  separate  estate,  with 
its  qualijieatione  and  reetrietione  attached  to  it 
throughout  the  eubeequent  coverture,  and  in 
resting  such  jurisdiction  upon  the  broadest 
foundations.     This  the   interests  of   society 
require.     When  this  Court  first  established 
separate  estate  it  made  this  rule,  that  a  wife 
might  enioy  separate  estate  as  a/ewe  sole,  and 
that  the  laws  of  property  attached  to  this  new 
estate,  part  of  which  kw  was  the  power  of 
alienation  in  the  wife,  which  destroyed  her 
security.      Then    came    the   restraint    upon 
alienation  —  this    equity    also    adopted.     In 
both  these  cases  the  law  of  property  waa 
violated  by  the  Court.     Why  then,  in  this 
case,  should  not  equity  interfere?  and  if  it 
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cannot  protect  the  wife  consistently  with  the 
ordinary  rules  of  property,  extend  its  own 
rules  in  regard  to  separate  estate,  and  secure 
to  her  the  enjoyment  of  the  gift  made  to  her 
for  her  benefit :  the  wants  of  society  require 
this  being  established.  It  is  no  doubt  doing 
yiolence  to  the  rules  of  property  to  say,  that 
property  which  being  given  with  restrictions 
which  are  held  to  be  void,  therefore  belongs 
absolutely  to  the  woman  up  to  her  marriage, 
shall  not  be  subject  to  the  ordinary  rules  of 
law,  as  to  the  interest  which  the  husband  is 
to  take  in  it,  and  that  is  the  only  sense  in 
which  the  expressions  in  Massey  v.  Parker — 
"  Why  may  she  not  by  the  Act  of  Marriage 
give  it  to  her  husband" — are  to  be  under- 
stood ;  but  it  is  not  a  stronger  act  to  prevent 
the  husband  from  interfering  with  such 
property,  than  it  was  originally  to  establish 
the  separate  estate,  or  to  maintain  the  provi- 
sion against  alienation.  In  estabhshing  the 
validity  of  separate  estate  with  its  qualification 
which  constitutes  its  value,  I  mean  the  clause 
against  anticipation,  I  am  not  doing  more 
than  my  predecessors  have  done  for  similar 
purposes. 

Decree  appealed  from  qfirmed. 

Scarborough  v.  Borman. 

The  question  in  this  case  was  the  same  as 
in  the  last,  and  the  facts  we  reported  in  our 

first  volume.(0 

The  Lord  Chancellor  dismissed  the  appeal 

without  costs. 


COURT  OF  EXCHEQOEIU-Jan.  18. 


Sittings  in  Banco. 

Marshall  v.  Lyk. 

CoivTRACTS  FOR  Goods. — Statute  of  Frauds. 

No  distinction  to  be  observed  in  Contracts 

for    Lands,  and  Contracts  for  Ooods, 

where  the  latter  are  required  to  be  in  rvrit- 

inff—CviWv.  Penn— OvBR-BULBD. 

This  was  an  action  for  not  accepting  a  quan- 
tity of  potatoes,  tried  at  the  last  Cambridge 
Assizes.  The  declaration  conUined  a  special 
count  to  the  effect  that  the  original  contract  for 
the  sale  of  these  potatoes  having  been  made  on 
certain  terms  which  had  been  reduced  into  writ- 
ing, in  accordance  with  the  Statute  of  Frauds, 
the  defendant  had  given  verbal  directions  to  the 

Slain  tiff,  by  which  the  time  stipulated  for  their 
elivery  was  altered  from  the  first  to  the  second 
voyage  of  the  Kitty,  a  vessel  belonging  to  one  of 


the  parties.  Evidence  having  been  offered  i 
the  trial  to  prove  this  count,  and  to  make  ot 
the  variation  in  the  written  contract,  it  was  ot 
jected  that  it  was  not  competent  to  the  plain ti 
to  go  into  such  matters,  unless  the  alteratioi 
had  been  reduced  to  writing  themselves. 

The  plaintiff  had  a  verdict  for  the  amooi 
claimed,  with  leave  to  move  for  a  nonsuit. 

Mr.  Kelly  now  opposed  the  rule,  to  enter 
nonsuit,  and  contended  that  the  Statute  i 
Frauds  should  not  be  construed  with  such  c 
treme  strictness ;  that  the  variation  in  the  lis 
or  place  of  delivery  was  not  the  essence  of  tl 
contract,  or  was,  at  least,  so  far  susceptible  < 
parol  variation*  as  that  the  plaintiff  should  iti 
recover,  the  original  contract  having  been  on 
reduced  into  writing.  Construing  the  provisioi 
of  the  statute  as  reasonable  men,  the  Cos 
would  see  that  great  inconvenience  would  fla 
from  holding  that  the  time  of  delivery  stipulaii 
in  a  written  contract  could  not  be  altered  i 
word  of  mouth,  as  in  the  instance  what 
written  order  for  the  delivery  of  goods  by  a  [4 
ticular  coach  ;  might  not  the  purchaser,  on  fim 
ing  that  a  different  hour  or  mode  of  conveus 
would  suit  his  purposes  better,  call  in  pers; 
and  give  verbal  directions  to  the  tradesman: 
send  the  goods  by  the  12  o'clock  coach  inste 
of  the  1 1  o'clock  one,  or  by  the  waggon  in^.c 
of  the  coach  ?  In  support  of  these  argunra 
the  learned  counsel  cited  to  the  Court  the  ca 
of  Cuffy.  Penny  I  M.  and  S.  21,  wherr 
had  been  expressly  laid  down  that  performaoce 
a  written  contract  may  be  waivea  or  dl$pta« 
with,  as  to  the  time  and  quantity  spedfii 
therein,  by  a  subsequent  parol  commanicaticn 

The  Court,   however,  withoat    calling 
counsel  in  support  of  the  rule,  made  it  absolu 
laying  it  down  that  the  decision  on  *'  Cufftn 
Penn**  was  bad  law.    There  was  no  distinctij 
to  be  observed  in  the  cases  of  contracts  for  In 
and  those  for  goods,  when  the  latter  are  reqva 
to  be  in  writing.     Both  are  susceptible  of  tui 
tion  by  subsequent  contracts  also  in  writing,  i 
then  the  last  is  the  contract  at  which  the  pid 
are  to  be  supposed  to  arrive    ultimately,    i 
also,   when  the  original  contract   is   varied 
parol.     That  alteration  creates  a  newcontr* 
whether  it  regard  the  time  or  place  mentioned 
the  original  contract,  and,  if  the  first  ought  u> 
in  writing,  so  ought  also  the  second ;  and,  'J 
be  not,  then  is  it  a  new  parol  contract  en 
subject  which  ought  to  be  in  writing,  and 
such  is  void.     In  this  case  the  first  To^-s^re  « 
expressly  stipulated  for,  and  the  substituiico 
the  second  for  that  ought   to  have  been  redu: 
to  writing. 

Rule  made  absolute. 
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CONVEYAKCIlfO. 

What  are  the  denominations  of  the  seTerml 


.  _,  ^«  •„«  tvnuniinBnone  or  toe  seTemi 

AS  Attorwes  at  thr  Examina-  P«t«  of  »  deed  of  conTeyanoe  by  release  ?  and 
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STATOTB  LAW,  AND  PRACTtCB  OF 
THB  COURTS. 

Jges  amend  defects  in  records  after 
If  so,  how  must  it  be  done  ? 


ri  " 


state  the  form  to  prevent  dower. 
I      What  are  the  miual  covenants  for  title  entered 
rnto  by  a  vendor  in  his  conveyance  to  a  parchaser 
of  a  fee^simple  estate  ? 

i      What  is  the  difference  between  an  estate  in  fee 
simple  and  an  esUte  in  tail  feneral  ? 

How  far  back  has  a  purchaser  of  land  a  riirht 
to  muire  the  title  thereto  to  commence  ? 
U  It  customary  for  the  vendor  or  the  purchaser 
.  ..  -^,  „^„  ^ua,.  i»  uc  uuiie  r  *f  '^  the  expense  of  preparing  the  abstract  of 
^  may  the  jud«  certilV  to  deprive  "»«  ™«  ^  the  estate  to  be  conveyed  ?  and  which 
f  costs,  and  when  and  how  must  according  to  custom,  bears  the  expense  of  the 
be  obtained  ?  conveyance  ? 

several   defendants,  who  defended  !      ^^^  »  the  difference  between  a  freehold  and 
uitted,  win  he  now,  as  formerly,    ^  oopyhold  esUte  ? 

>  forty  shillings  only  for  his  costs,  I     ^^  »  copyhold  estate  is  to  be  the  subject  of  a 
:)ortion  will  he  be  entitled  ?  t  conveyance,  by  what  means  is  it  usually  con- 

L  s  may  a  defendant  be  now  held  \  ^^^  • 

low  must  you  proceed  ?  What  is  the  meaning  of  the  assignment  of  a 

sole  obuin  judgment  and  marry  ,  ^^'™  ^  attend  the  inheriunce  ! 
m,  what  must  be  done  in  order  to       ^^  ■"  outstanding  term  has  never  been  assigned 
l^niciit  ?  .  to  attend  the  inheriunce,  at  whose  expense  is 

fant  joins  an  adult  in  a  warrant  of  ""^°  assignment  to  be  made  ? 
wholly  void,  or  to  what  extent  ?       i     ^n  what  respect  does  an  estate  limited  to  joint 
loM  tenant  of  a  manor  a  right  to  tenants  in  fee,  and  tenants  in  common  in  fee 
inspection  of  the  court  rolls  and   ^^^  ?  ' 


es  may  cattle  be  impounded  ?  and 
or  an  excessive  sum,  what  are  the 


>rporeal 


Who  are  incapable  of  making  a  will  ? 

What  are  the  requisites  to  be  attended  to  in 

agamst  the  party  impounding,  or  t  ^"®  execution  of  a  will  under  the  recent  Sutute 
ind-keeper  ?  j  of  Wills  ? 

r  be  good  if  clogged  with  any  and  I     ^  »  pewon  die  intestote,  leering  a  widow,  one 
Y  ^^^  *o««  children  of  a  deceased  child,  and  a 

f  the  nuisances  affecting  dwelling-   »other  and  sister,  in  what  manner  would  the 
ds  for  which  an  action  will  lie.       ,  iutesUte  s  personal  estate  be  distribaUble  ? 

Should  the  direction  to  sell  an  estate  be  abso- 
lute or  discretionary,  in  order  to  constitute  an 
equitable  conversion  of  the  freehold  into  perso- 
nalty ? 


— ~    '-"•    -•w-«r»«     VTM4    UVa 

stances  (if  any)  in  which  a  carrier 
T  the  loss  of  goods  intrusted  to 


lable  to  pay  the  rent  of  premises 
strojed  by  fire,  under  any  and 

inces? 

"er  of  a  home  which  was  stolen 
«  it  in  any  and  what  place  ? 
'^ster  answerable  for  ^mage  done 
find  when  not  ? 

tllord  grants  a  mortgage,  and  afier- 
premises  by  lease  or  at  will,  can 
distrain  for  rent  if  the  tenant  has 
^  him,  or  what  remedy  has  he 
^ant  ?  and  would  the  remedy  be 
^-a^ie  had  been  granted  of  the  pre- 
he  mortgage?  and  if  not,  what 
"fference  ? 


<'i)S«e  9ate,p.7& 


BQUITY   AND   PRACTICB  OF  THB   COUVTS. 

I     Through  the  intervention  of  what  person  must 
an  infant  sue  in  a  Court  of  Equity  ? 
(     Can  or  cannot  a  bill  be  fiM  on  behalf  of  an 
mtant  without  his  consent  ? 

If  a  suit  be  instituted  on  behalf  of  an  infant 
which  is  considered  to  be  injurious  to  his  inte- 
rests, in  what  way  will  the  Court,  on  a  repre- 
sentation to  that  effect  being  made,  proceed  in 
order  to  ascertain  whether  it  be  well  or  ill  founded  ? 
and  if  the  former,  what  course,  will  it  adopt  ? 

If  a  bill  be  Hied  on  behalf  of  a  married  wcmian 
against  her  husband  without  her  consent,  will 
this  circumstance,  oa  its  being  made  out  to  the 
satisfaction  of  the  Court,  involve  any,  and  if  any^ 
what  consequences  f 
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If  ft  UD  be  filed  by  m  men  and  his  wife  touch- ' 
ing  the  personal  fiopetty  of  the  wife,  and  the 
kosbnid  die  pendug  the  suit,  does  or  does  not 
that  circumstance  cause  an  abatement  of  the  suit  ? 

Is  the  obfection  for  want  of  parties  to  a  bill 
taken  u  the  same  manner^  where  such  objection 
appears  on  the  face  of  the  bill  itself,  as  where  it 
does  not  no  appear  ?  If  different,  then  state  what 
are  the  proper  modes  of  objection  applicable  to 
each  of  th^  two  cases. 

Where  a  cause  has  proceeded  to  a  hearing, 
and  is  then  ascertained  to  be  defective  for  want 
of  parties,  does  or  does  not  that  circumstance 
form  a  ground  for  the  dismissal  of  the  bill,  or 
will  the  Court  adopt  mj  other,  and  if  so,  what 
course  in  consequence  ot  such  defect  ? 

Is  there  or  is  there  not  any,  and  if  any,  what 
circumstance  appearing  on  a  defendant's  answer, 
which  will  prevent  a  plaintiff  from  proving  a  deed 
vivd  voce  at  the  hearing  of  a  cause  ? 

In  a  suit  for  a  specific  performance  of  a  con- 
tract for  the  sale  of  an  estate,  is  it  competent  to 
either  the  vendor  or  the  purchaser  to  obtain  a 
reference  to  the  Master  as  to  the  title,  or  can 
this  be  done  by  one  only,  and  which  of  such 
contracting  parties  ? 

Can  or  cannot  an  infant  maintain  a  suit  for 
the  specific  performance  of  a  contract  ?  And  give 
the  reason  tor  your  opinion,  whatever  it  may  be. 

Where  a  submission  to  reference  has  been 
made  a  rule  of  a  Court  of  Common  Law,  has  or 
has  not  a  Court  of  Equity  jurisdiction  to  afford 
relief  against  the  award  which  has  been  made  in 
pursuance  of  such  submission  ? 

In  a  suit  in  Equity  by  an  incumbrancer  against 
a  purchaser  for  valuable  consideration,  in  which 
such  purchaser  is  sought  to  be  affected  with 
notice  of  the  incumbrance,  and  in  which  such 
notice  is  proved  by  one  witness  only,  but  is  posi- 
tively and  expressly  denied  by  the  answer ;  in 
whose  favour  will  the  Court  decree? 

Are  there  any  circumstances  under  which  an 
agreement  for  a  lease  for  twenty-one  years,  not 
made  in  writing,  would  be  enforced  by  a  Court 
of  Eouity  ?  If  so,  state  those  circumstances,  and 
on  what  grounds  such  an  equity  would  prevail. 

At  what  period  after  a  mortgagee  has  uken 
possession  of  the  mortgaged  estate,  and  under 
what  circumstances,  is  the  mortgagor  barred  of 
his  right  to  redeem  the  estate  ? 

A  testator,  by  his  will,  having  given  a  pecu- 
niary legacy  to  A.  is  induced,  when  in  a  state  of 
great  mental  and  bodily  weakness,  and  through 
the  fraud,  influence,  and  circumvention  of  B.,  to 
revoke  the  le^cy,  and  by  a  codicil  to  his  will  to 
give  it  to  B.  himself.  Is  or  is  not  this  a  case  in 
which,  afUr  the  testator  s  death,  and  assuming 
that  the  facto  above  stated  could  be  clearly  esta- 
blished, you  wouki  advise  A.  to  have  recourse 
to  a  Court  of  Equity  against  B.  ?    If  yea,  state 


the  relief  that  von  would  seek  to  obtak  for 
If  no,  give  the  reasons  for yovrnol  reoommeaic 
the  suit. 

BANKRUPTCY  AND  PmACTICB  OP  THB  COIIT 

What  are  the  hcU  necessary  to  be  stated 
the  petitioning  creditor*s  affidavit  of  debt  to  Ut 
the  docket  ? 

State  the  most  usual  acta  of  bankmptcT. 

Within  what  time  must  a  town  fiat  be  p 
secuted  ?  and  within  what  time  must  a  cooa 
fiat  be  prosecuted  ? 

Does  a  fiat  abate  at  any,  and  what  tine, 
the  death  of  the  party  against  whom  it  has  issa 

Can  a  creditor,  having  a  security  for  hb  J 
by  way  of  mortgage,  be  a  petitioning  crediur 

For  what  purposes  may  joint  creditond 
firm  prove  under  a  fiat  against  one  of  the  6nB 

Can  a  creditor,  holding  a  joint  and  sepi2 
security  (such  as  a  bond  or  note),  prove  his  d 
under  both  the  joint  and  separate  estates, 
must  he  elect  ? 

If  the  funds  under  a  fiat  are  insufficient  uf  | 
the  expenses,  are  the  creditors  who  have  pro* 
liable  to  contribute,  or  must  the  assignees  b 
the  loss  ? 

What  amount  of  debt  proved  entitles  if 
ditor  to  vote  in  the  choice  ot  assignees?  atul  «| 
amount  entitles  a  creditor  to  sign  the  certi^^j 
of  conformity  ? 

If  the  certificate  be  signed  by  a  aofficient  m 
her  of  creditors  in  amount  and  ralne,  have 
commissioners  a  discretionary  power  to  rev 
the  certificate?  | 

What  is  the  course  to  be  taken  by  crcditori 
espunge  an  improper  proof  of  debt  under  a  fi' 

Has  the  landlord  any  and  what  priority  for  ^ 
in  cases  of  bankruptcy  ?  I 

If,  after  adjudication,  the  petitioning  credn 
debt  should  be  found  insufficient,  can  snr^ 
what  course  be  taken  to  remedy  the  defect '  J 

What  proceeding  must  be  taken  by  a  crn 
to  enforce  payment  of  his  dividend  f 

Under  any  and  what  cireumstances  do 
and  chattels  of  which  the  bankrupt  has  tbt 
session,  but  of  which  he  is  not  the  owner] 
to  his  assignees  ? 

CRIMINAL  LAW  AND  PR0CEBDIN6S  Bl 
JUSTICES  OF  THB  PKACB. 

What  b  a  constructive  taking,  in  lareen^l 

In  an  indictment,  or  in  a  summary 
for  a  malicious   injury  to  property,  is 
against  the  owner  essential  ? 

When  is  a  prisoner  said  (legally  speaki 
stand  mute  ? 

What  o£Pence  is  the  advising  a  prij 
stand  mute,  and  how  is  it  punishable  ? 

Who  is  an  accessory  hejfare  the  fact  ? 

Who  is  an  accessory  ajfter  the  &ct  ? 
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any  crimes  in  which  there  cannot  he  i  as  compared  with  that  of  Captain  Gny»  in  respect 
^jefare  the  (act  ?    If  any,  give  ex*    to  the  opening  the  shutter  and  giving  the  order 

to  fire,  but  it  was  very  immaterial,  as  it  might 
exist  between  the  stoteroent  of  different  tritnesses 
without  breaking  in  on  the  weight  of  testimony 
to  which  the  jury  ought  to  fiive  credit.  It 
seemed  clear,  however,  from  aB  the  evidence, 
that  a  soldier  never  fired  a  single  gun  until  the 


anv  crimes  in  which  there  cannot  be 

it  her  before  or  after  the  fact  ?    If 

imples. 

3ict  of  a  coroner's  jury  be  **  wilful 

d  the  grand  jary»  upon  a  bill  of  in- 


'ilful  muroer  being  preferred,  find  I  firing  commenced  outside  the  house.     In  the 

«i t L* •• 1..      1 *      ^^ ^      _/     0:_      *T»I T»l_»ll*_    •  •        -.♦ 


r  *'  manslanghter**  only,  how  must 

be  arraigned  and  put  upon  his  trial? 

fiiber  of  peremptory  challenges  of 

prisoner  entitled  to  on  his  tnal  for 

?  and  what  number  on  his  trial  for 

lony? 

iy  limit  to  challenges  for  cause  or| 

led  ? 

^n  indicted  for  a  felony  entitled,  on 

o  the  Court,  to  have  aliens  on  the 

n  he  is  to  be  tried  ?     If  so,  how 

lat  circumstances  sre  jusUces  of  the 
*d  to  admit  to  bail  a  perron  charged 

It  circumstanees  are  justices  required 
person  so  charged  ? 
Jourt  of  Qoeeirs  Bench,  or  a  Judge 
admit  a  prisoner  to  bail  in  any,  and 


.  OF  JOHN  FROST  FOR 

HIGH  TREASON. 

STICK  TINDAUS  ADDRESS. 

(Continued  from  p.  S08«) 


Adams  said,  he  saw  Frost  at  ten 
e  morning  of  the  4th  of  Norember, 
le  outbreak  in  Tredegar  park,  with 
:hief  to  his  eyes.  This  witness  asked 
IS  the  matter  at  Newport,  but  Frost 
>wer.  Frost  then  went  towards  Car- 
'  a  gate  into  a  field,  and  then  through 
Into  a  coppice  wood.  This  was  an 
er  the   unhappy  events  had   taken 

I  he  prisoner  was  found  retreating 
)rt,  with  a  riew,  no  doubt,  not  to  be 
it  that  time,  because  he  had  taken  a 
:  part  in  the  proceedings  that  had  led 
iits.     But  that  did  not  make  out  the 

he  was  guilty  of  high  treason,  be* 
)U5t  have  been  conscious  of  having 
I  very  serious  offence  in  forming  part 
multitude  of  persons  guilty  of  such 
e  could  not  but  be  conscious  of  that ; 
)t  but  know  that  he  had  been  guilty 
of  the  law,  and  therefore  determined 
iloof  for  some  limited  time.  In  Sir 
s  evidence  there  was  aome  discrepancy 


courve  of  Sir  Thomas  Phillips's  examination, 
Edward  Hopkins  was  called  in  to  produce  some 
of  the  arms  taken  from  the  prisonen,  and  Sir 
Thomas  Phillips  said  the  people  he  saw  were 
armed  with  such  weapons.  The  learned  Judge 
then  proceeded  to  read  the  evidence  of  Captain 
Gray.  CapUin  Gray,  in  his  evidence,  said  that 
he  had  eve^  reason  to  believe  that  the  mob  deli* 
beratelv  fired  on  the  military  after  they  were  un- 
masked. He  thought  it  necessary  to  observe 
here,  that  the  jury  would  find  other  evidence 
which  seemed  to  throw  some  doubt  on  the  cor- 
rectness of  Captain  Gray*s  evidence  on  this  point. 
It  would  be  the  duty  of  the  jnry  to  compare  the 
different  testimonies  together,  and  to  decide 
which  was  correct.  The  next  witness  on  whose 
eridenoe  the  learned  Judge  commented  was 
Matthew  Williams.  He  said  that  this  witness, 
together  with  one  or  two  more  that  followed, 
took  up  the  transactions,  as  ftir  as  the  prisoner 
was  concerned,  as  fiur  as  the  hill.  All  that  he 
had  previously  read  related  principally  to  the 
erents  at  Newport. 

(To  be  eontiniied.) 


REVIEW  OF  NEW  BOOKS. 

CoMPKKDiuii   of  the  Laws  of  Enatkno, 

Scotland,  and  Antibnt  Romb,  for  the 

Use  of  Students.     Part  I.  Marriages. 

Fraser  and    Crawford,   Edinburgh;    H. 

Washbonme  and  A.  Maxwell,  London ; 

W.  Curry,  jun.  and  Co.  Dublin.    Id39. 

Wb  have  read  with  satisfaction  this  little 
treatise  upon  a  large  subject,  and  althongh 
we  are  familiar  with  many  parts  of  it  which 
are  derived  from  Taylor^s  Civil  Law,  Roper's 
Law  of  Husband  and  Wife,  and  some  other 
writers,  we  think  the  author  is  entitled  to 
much  credit  for  the  very  compact  manner  in 
which  he  has  brought  the  snbject-matter  to- 
gether, and  the  clear  and  distinct  view  he  has 
given  of  its  various  parts. 

He  observes  in  his  preface  that  the  ordi- 
nary  division  into  the  rights  of  persona,  of 
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things,  and  actions,  rests  solely  on  the  ex- 
ample of  the  Institutes  of  Justinian,  and 
that  it  has,  therefore,  appeared  to  him  at 
least  deserving  a  trial,  in  a  work  that  does 
not  profess  to  be  a  complete  institute  of 
English  and  Scottish  law,  to  commence  with 
marriage,  which,  along  with  property,  may 
truly  be  said  to  form  the  foundation  on  which 
civil  society  is  built  From  marriage,  the 
principal  relations  which  the  law  contem- 
plates are  derived.  On  it  the  descent  of 
real  and  personal  property  depends.  With 
it,  the  most  important  rights  of  persons  and 
things  are  mediately  or  immediately  con- 
nected. In  a  word,  it  forms  the  very  pii- 
ffmm  mobile  of  the  law. 

The  author  commences  his  Treatise  with 
*«  The  English  Forms  of  Pleading,''  Plead- 
ing is,  doubtless,  at  all  times  the  precursor 
of  marriage,  but  we  cannot  see  how  it  applies 
to  the  title  of  the  work  before  us.  *'  Real, 
mixed,  and  personal  actions"  do  not  at  ail 
harmonise  with  ''  Marriages.*'  He  next 
proceeds  to  «*The  English  Law  of  Mar- 
riage," and  in  p.  20  he  thus  describes  how 
marriages  are  to  be  solemnized  at  home  and 
abroad : — 

In  what  Ckurekei. — Marriages  since  the 
26  Geo.  II.  in  chapels  not  having  chapehries, 
or  districts  annexed  to  them,  and  in  which 
banns  have  not  been  usually,  although  often, 
published^  were  upon  the  construction  of  that 
statute  void.  Rez  v.  Northfield,  Cald.  115. 
2  Dougl.  659.  In  an  action  for  Crim,  Con, 
if  the  plaintifTs  marriage  was  solemnized  in  a 
chapel,  he  must  give  some  evidence  that  banns 
were  usually  published  there  before  the  pass- 
ing of  the  Marriage  Act.  Taunton  v,  Wybom, 
2  Uamp.  297.  Ellenb.  But  it  is  prima  facie 
sufficient  for  this  purpose  to  produce  an  old 
register  of  marriages,  solemnized  in  the  chapel 
before  the  Marriage  Act,  and  a  regular  register 
of  banns  published  there  since,  and  to  prove 
that  withm  the  recollection  of  witnesses  who 
havQ.  attended  the  chapel,  marriages  have  been 
solemnized  and  banns  published  from  time  to 
time  of  late  years.  Id. 

In  Scotland.*— A  mamaee  celebrated  in 
Scotland  without  banns  or  licence  is  good. 
Etppmie  Hall,  1  Boae^  30.  A  marriage  in 
Scotland  by  an  infant  who  was  an  English 


subject,  without  consent,  was  held  good 
the  Court  of  Delegates.  Compton  v.  Bearcr< 
Bull,  N.  P.  113.  A  marriage  celebrated 
Scotland  (but  not  between  persons  who 
thither  for  the  purpose  of  evading  the  la^ 
England)  will  entitle  the  woman  to  dower  | 
England.  Ilderton  v,  Ilderton,  2  H.  Bl 
145.  And  the  lawfulness  of  such  a 
may  be  tried  by  a  jury.  Id.  A  replicatj 
therefore,  to  a  plea  of  ne  ungues  accuple 
writ  of  dower,  alleging  a  marriage  in  S 
land,  may  conclude  to  the  country^  and. 
such  replication  it  is  not  necessary  to  si 
that  the  marriage  was  had  in  any  placet] 
England  by  way  of  venue.  Id. 

In  Ireland. — ^A  marriage  in  Ireland, 
formed  by  a  clergyman  ol  the   Eatabl 
Church  in  England^  is  valid,  though  it 
celebrated  in  a  room  of  a  private  honae, 
without  any  special  licence  having  heen  _ 
to  the  parties.   Smith  v.  MaxweU,  1  C. 
271.B.  &M.  80.  Best. 


Abroad. — The  validity  of  a 
brated  in  a  foreign  country  moat  be 
mined  in  an  English  court  by  the    lex 
where  the  marriage  is  solemnized. 
Higgins,  3  Stark.  178.  D.  &  B.  N   P.  C.j 
Abbot.     The  articles  of  the  Law  of  Fi 
which  prescribe  the  forms  essential   to 
riage,  but  which  do  not  annul  a 
fact  for  non-observance  of  such  forms, 
be  considered  as  merely  directory  ;   but 
eridence  is  admissible   to  show  that  byj 
law  of  that  country  a  marriage  in  lact, 
out  observance  of  the  requisites  pi 
such  laws,  is  void.  Id.     A  nuumage 
two  Protestant  British  subjects,  soleninizi 
a  Portuguese  Catholic  priest  at  Madias,,] 
cording  to  the  rites  of  the  Catholic  Chi 
followed   by  cohabitation,    but  withont 
licence  of  the  Governor,  which  it  had 
unifomdy  the  custom  to  obtain,  is   a 
marriage.  Lautour  v.  Teesdale,  8  Taunt. 
2  Marsh,  243.     Evidence  that  British  sul 
in  a  foreign  country  being  desirona  of 
marrying,  went  to  a  chapel  for  that  pi 
where  a  serrice  in  the  language  of  the  <x>i 
was  read  by  a  person  habited  like  a  pries^ 
interpreted  into  English  by  the   ofiBi 
derk,  which  serrice  the  parties  underat 
be  the  marriage  serrice  of  the  Churdb  of 
land,  and  they  received  a  certificate   of  | 
marriage,  which  was  afterwards  lost,  ia 
cient  whereon  to  found  a  presinnption  (i 
appearing  to  the  contrary)  that  the  k 
was  duly  celebrated  according  to  the 
that  country,  particulariy  after  elevea 
cohabitation  as  man  and  wife  till  the 
of  the  husband's  death,  and  audi 
jects  being  attached  at  the  time  to  the 
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-vice  in  siidi  foreign  countrj,  and 
tary  poBsession  of  the  place;  it 

such  marriage,  soleinnized  by  a 
\y  orders  (of  vhich  this  would  be 
L'vidence),  would  be  a  good  mar- 
e  law  of  England  aa  a  marriage 
r  verba  de  prasenti  before  the 
t,  marriagea  beyond  sea  being  ex- 
)£  that  acty  and  it  would  make  no 

solemnized  by  a  Boman  Catholic 
i;.  Brampton,  10  £ast,  282. 

Cohabitation  as  Man  and  Wife, 

150, 

a  man  ia  conduaiyely  liable  for 
supplied  to  a  woman  while  he  is 
iier  as  his  wife,  when  they  haye 
is  not  liable  for  necessaries  sup- 
on  the  ground  that  he  has  liyed 
[  represented  her  as  his  wife,  if  he 
at  in  point  of  fsct  they  were  not 
nro  v.  D.  Chemant,  4  Camp.  215. 
\x. 

allows  a  woman  to  use  hia  name 
his  wife,  he  shall  be  bound  to  pay 
irnished  to  her,  eren  by  a  man 
liat  the  parties  were  not  married, 
hrelkeld,  2  £sp.  637.  Kenyon. 
[lan  who  had  for  some  years  coha- 
woman,  who  passed  for  his  wife, 
,  leaving  her  and  her  family  at  his 
this  country,  and  died  abroad:— 
be  woman  might  haye  the  same 
bind  him  by  her  contracts  for 
as  if  she  had  been  his  wife :  but 
cutor  was  not  bound  to  pay  for 
ipplied  to  her  after  his  cteath,  but 
e  of  it  had  been  receiyed.   Blades 
.  &  C.  167;  4  M.  &  R.  282. 
lea  of  the  general  issue  to  an  ac- 
mpgit  against  husband  and  wife. 
Id  before  the  marriage,  it  is  com- 
ove  that  she  was  then  married  to 
band,  who  is  still  aliye.  Cowley  o. 
3  Camp.  438,  Ellenborough. 
mames  a  woman,  and  holds  her 
orld  as  his  wife,  he  does  not  dis- 
self  from  his  liability  for  necessa- 
d  to  her,  by  proving  a  prerious 
tween  himself  and  another  woman, 
»ring8  home  a  clear  knowledge  of 
ioQ  of  the  first  marriage  to  the 
supplied  the  necessaries  to  the 
^    Robinson  v.  Nahon,  1  Camp. 
Jorough. 

woman  has  passed  as  a  married 
i  given  herself  out  as  such,  baring 
e  iiOQfie  of  the  man  with  whom  she 
I'l  which  are  ostensibly  his,  neither 
^  be  permitted  to  say  there  is  no 
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iQArriage,  or  that  the  goods  do  not  belong  to 
the  reputed  husband.  Mace  v.  Cammell,  Lofit, 

782. 

Quare,  Whether  a  woman  who  cohabita 
with  a  man,  assumes  his  name,  represents 
herself  as  his  wife,  can  wintwin  trespass 
against  a  sheriff  for  taking  in  execution  fur- 
mture  alleged  to  be  her  property,  but  being 
in  the  house  in  which  the  parties  reside?  But 
it  baring  been  left  to  the  jury  to  say  whether, 
under  the  circumstances,  the  property  might 
not  haye  been  giyen  up  by  the  woman  to  the 
man  during  cohabitation,  and  they  haye  found 
it  in  the  affirmative ;  the  Court  refused  to  dis- 
turb the  verdict.  Edwards  p.  Fairbrother,  2  M. 
&P.  293;  3C.  &P.  521. 

A  deed  of  separation  need  not  necessarily 
contain  a  covenant  to  indemnify  the  husband 
from  the  wife's  debt.  Westmeath  (Earl)  v. 
Westmeath  (Countess),  Jacobs.  126. 

Declaration  on  bond — plea  that  it  was  con- 
ditioned for  performance  of  covenanta  which 
were  to  indemnify  the  obligee  from  alimony 
and  debts  incurred  by  his  wife  after  their  sepa- 
ration, and  that  defendant  had  performed  the 
covenants;  replication  that  a  judgment  waa 
recovered  afi;ainst  the  obligee  by  a  creditor  of 
his  wife,  and  he  paid  debts  and  costs,  of  which 
defendant  had  notice;  demurrer,  and  joinder. 
The  defendant  is  liable  for  the  costs  as  well  aa 
the  debt'  paid  by  plaintiff,  for  the  covenant  to 
indemnify  is  general,  and  it  was  not  necessary 
for  phuntiff  to  give  notice  that  an  action  was 
commenced,  and  if  it  had  been  necessary  the 
plaintiff  must  have  recovered  on  these  plead- 
ings, for  the  defendant  has  admitted  notice. 
Duffield  V.  Scott,  3  T.  E.  374. 

We  think  the  treatise  well  adapted  for 
students,  and  if  a  copious  index  be  added  we 
shall  pronounce  it  a  useful  book  of  refer- 
enoe. 


NOTICE  TO  CORRESPONDENTS. 

We  are  very  much  obliged  to  Mr.  Sanobr, 
4,  Essex 'Court,  Temple,  for  the  loan  of  the 
papers  snd  short-hana  writer's  notes  in  Tuileti 
V.  Armstrong, —  We  have  alao  to  thank  one  of 
the  solicitors  in  Newlands  v.  Holmes  for  the 
paper  in  that  cause. 

S.  A.  W. — Thanks  for  your  offer.  Your 
second  communication  has  been  received. 

A.  J.  H.— C.  D.— O.  L.— C.    N.    F 

B.  W.— R.  S.  H.— A.  L.— A  Subscriber,  Wor- 
cester. — An  Attorney,  recently  examined — are 
all  under  consideration. 

A  Subscriber's  remarks  upon  the  last 
nation  must  be  authenticatea. 
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Notice  to  Subscribers,  ^c. 


NOTICE  TO  SUBSCRIBERS. 

Many  of  our  Correspondents  must  continue  to 
exercise  their  patience.  We  dare  not,  in  the  face 
of  our  pledge,  imitate  our  contemporaries,  by 
issuing  double  numbers,  except  at  our  own  cost, 
and  that  our  subscribers  cannot  expect  from  us. 


TO  COUNTRY  SUBSCRIBERS, 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription^!.  10«. 

We  have  no  need  to  make  any  alteration  in 
this  Notice  by  reason  of  the  New  Postage 
Regulations,  which  are  all  fully  and  officially 
detailed  in  this  paper.  Our  Country  Subscribers 
will  continue  to  receive  it  as  heretofore.  Postage 
Free,  without  any  further  charge. 


In  the  PreUf 
8BOOND    BDITXON, 

COMMENTARIES  ON  THE  CONSTI- 
TUTION and  LAWS  of  England,  incor- 
porated with  the  Political  Text  of  J.  L.  De 
LoLMB,  Advocate.  By  Thomas  George  Wes- 
tern, £s^.  F.  R.  A.  S.,  of  the  Middle  Temple. 
This  Edition  will  contain  the*  entire  New  Legal 
and  Political  Constitution  of  the  Country  at  the 
present  day. 

*'  The  publication  of  any  matter  tending  to  divtorb 
the  pablic  peace  is  a  criminal  offence,  even  should  the 
matter  relate  to  foreign  governments  and  magistrates, 
because  nations  at  peace  with  each  other  may  be  pro- 
voked to  actiuil  hostilities  by  the  conduct  of  a  subject 
of  one  nation,  who,  by  bis  publications,  defames  another 
nation,  or  its  government  or  magistrates.  This  was 
determined  by  Lord  Bllenborough  in  the  case  of  Peltier, 
who  was  tried  in  the  Court  of  King's  Bench  for  a  libel 
npon  Napoleon  Buonaparte;  in  which  his  Lordship 
held  that  any  publication  which  tends  to  degrade, 
revile,  and  deifame  persons  in  considerable  situations 
of  power  and  dignity  in  foreign  coantries,  may  be  taken 
to  be  and  be  treatCKi  as  a  libel ;  and  particularly  where 
it  has  a  tendency  to  interrupt  the  amity  and  peace 
between  the  two  countries.  It  was  (as  the  writer 
assumes)  upon  this  principle  of  preserving  the  public 
peace,  and  as  a  part  of  the  common  law  of  the  land, 
that  the  present  Lord  Chief  Justice  of  the  Court  of 
King*s  Bench  (Lord  Oenman)  ruled,  In  the  recent 
action  brought  against  the  printers  of  the  reports  of 
the  House  of  Commons  for  an  alleged  libel  (contained 
in  those  reports),  that  no  man  Is  privileged  to  publish 
and  oAr  for  general  sale  matter  whidi  is  libellous, 
notwithstanding  such  matter  be  printed  for  a  report  to 
the  House  of  Commons.  Upon  this  decision,  the 
House  of  Commons  instituted  a  Committee  of  Privi- 
leges, who  made  a  report,  eonfirming  the  tight  of  the 
House  of  Commons  to  anthoriie  a  genend  puUieation 
of  its  reports.  See  Burdett  v.  Abbott,  1 4  East's  Rep.  1 , 
the  Judgment  in  which  case  was  affirmed.  See  4  Taunt. 
401 :  and,  in  the  House  of  Lords,  5  Dowl  165.  Also 
the  case  of  Surdgit  v.  Coleman,  14  East's  Bep.  165, 
upon  the  power  assumed  by  the  House  of  Commons. 

*<  It  has  always  hitherto  been  held,  that  it  is  noi  a 
libel  to  publish  a  correct  copy  of  the  reports  or  reso- 
lutions of  the  two  Houses  of  Parliament,  or  a  true 
accoiui  of  the  proceedings  of  a  Court  of  Justice* 


*  For  though,'  as  Mr.  Justice  Laiorenee  observed  {Bm 
V.  Wright,  8  Term  Rep.  203),  <  the  publication  of  i^ 
proceedings  may  be  to  the  disadvantage  of  the  pu 
ticular  individual  concerned,  yet  it  is  of  vast  importiae 
to  the  public  that  the  proceedings  of  Courts  of  JaKic 
should  be  universally  known.  The  general  sdf  izttai 
to  the  country  in  having  these  proceedings  ns^ 
public  more  than  counterbalanced  the  ineonveiurw 
to  the  private  person,  whose  conduct  may  be  the  rat 
ject  of  such  proceedings.' " — B.  II.  c  ix.  a.  tL  ed.  I. 

The  First  Edition  of  this  Work  was  dcd 

cated   hy  Command    to    Hbr  Majesty  ta 

Queen,  and  was  honoured  by  the  most  duth 

guished  uatronage  at  home  and  abroad.     It  b 

work  well  adapted  for  Students. 

%*  The  publication  of  the  Second 

has  been  hitherto  delayed  untU  the 

nation  of  the  present  collision  between 

Court  of  Queen*s  Bench  and  the  Moum 

Commons.    It  mill  now  be  published 

week. 

John  Richards  and  Co.,  194*  Fleet  StiecL 


Just  jmblithed,  price  As,  to  be  continued  JiemUJftl 

Vol,  IV.  Part  I, 

PRECEDENTS     IN     CONVEYANCISti 
*-    adapted  to  the  Present  State  of  the  Lai 
Illustrated  with  Notes,  Practical  and  Critical  I 
Thomas  George  Western,  Esq.  F.  R.A.S. 
the  Middle  Temple ;  Author  of  **  The  Comi 
tarles  on  the  Constitution  and  Laws  of  En^^ 
dedicated  by  command  to  her  Majesty  the  Qi 
&c.  in  continuation  of  the    Precbdbnts 
S.  Vallis  Bone,  Esq. 

This  work,   independent  of  the  Pteced< 
which  have    all  been  worked  upon, 
with  valuable  practical  information  to  Town 
Country  Solicitors.    The  Notes  are  to 
purpose  only.    Among  these,  the  term 
TOM  OF  THE  Country/'  is  fully  explained. 
Tables  are  given,  shewing  those  Customs  in  _ 
SEVERAL  Counties  of  England  for  gnaii\ 
Leases  as  to  the  Term — time  of  entry- 
days — ^rotation  of  crops — ^restrictions  on 
— ^repairs— draining — manuring — also    the 
relatmg  to  Mining  Leases. 

Vol.  in.  was  published  Dec.  1,  with  Table  i 
Contents, price  17*.  Priceof Vols.  1  &2, fl.lf 

London :  John  BiCHAana  and  Co.,  Law  Bool 

194,  Fleet-street. 
This  Worh  will  be  completed  in  Fovr  VoU. 


ERRATA. 

Vol.  ni.  p.  208,  lit  colamn,  last  line — not  to  be  i 
Second  column,  second  adYertisement. — The 
graph  after  the  tenth  line  from  the  top,  eomiiK 
*<  This  work/*  and  continued  for  twelve  linee 
wlUi  the  words  "  Minhig  Leases,"  is  mupfond, 
applies  to  and  should  haTe  been  incorporated  with* 
ftret  adyertisement. 


Printed  b^  Gborob  Norman,  at  his  Printing^ 
80,  Maiden  Lane,  in  the  Parish  of  8t»  Panl^ 
Garden,  in  the  County  of  Middlesex  :  and  P«L 
by  John  Richards,  Law  Bo<rfucllar,  194» 
Street,  in  the  Parish  of  St.  Dm)staa-iB-tbe-W« 
in  the  Oty  of  London.— Satorday,  Feb.  1, 164a 


Vlie  fttgal  Ouilrr^ 
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SATURDAY,  FEBRUARYS,  1840. 
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SEPARATE  USE. 


{Conitnuedfrom  p,  811.) 

Tourt,  a  married  woman  has,  for 
in  a  century  past,  been  considered 

of  posseMing  to  her  own  use, 
t  of  her  husband  ;  such  property 
r  separate  estate,  and,  in  respect 
(  considered  in  this  Court  as  a 
joying  and  capable  of  exercising 
m  such.  The  property  may  be 
her  bj  contract  with  the  husband 
Qarriage,  or  by  gift  from  him  or 
?r,  wholly  independent  of  such 
far  as  his  legal  rights  as  husband 
re.  The  Court  will  treat  him  as 
id  property  held  by  or  for  the  wife 
irate  use,  if  unaccompanied  by 
nt,  is  subject  to  her  power  of 
rid  the  other  incidents  of  property 
1  or  single  women. 
e  for  separate  use,  as  sanctioned 
f  Equity,  has  a  peculiar  existence 
%tatc  of  marriage.     It  operates  as 

to  a  married  woman  against  the 
over  the  wife's  property  vested 
nd.  It  acts  in  contrayention  and 
he  legal  rights  of  the  husband, 
nst  his  legal  power,  is  a  sufficient 
but  the  power  of  alienation  re- 

the  wife,  the  separate  estate 
»  no  protection  against  the  moral 
the  husband,  and  many  instances 


have  occurred,  and  daily  occur,  in  which 
the  wife,  under  the  influence  and  persuasion 
of  the  husband,  has  been  and  is  induced  to 
exercise  that  power  of  alienation  in  his  favour 
and  for  his  benefit,  and  thus  to  defeat  the 
protection  intended  for  her;    but    as    the 
separate  estate  owes  its  origin  and  support 
to  the  Courts  of  Equity,  it  was  understood 
that  the  same  Courts  might  so  modify  it  as 
to  secure  the  protection  which  was  intended ; 
and  accordingly  it  was  intimated  by  Lord 
Thurlow^  that  if  a  gift  clearly  expressed  that 
the  separate  estate  should   be  capable   of 
assignment  in  anticipation  or  alienation,  that 
that  intention  could  be  carried  into  effect ; 
and  his  Lordship  being  of  that  opinion,  after- 
wards set  the  example  in  a  case  in  which  he 
particularly  took  an  interest,  and  from  that 
time,  now  nearly  half  a  century  ago,  it  has 
been  usual  to  introduce  into  all  wills  and 
settlements  a  clause  giving  women  real  and 
personal  estate  for  their  separate  use,  inde- 
pendent of  their  husband;*,  without   power 
of  assignment  by  way  of  anticipation  and 
without  power  of  alienation,  and  such  clauses, 
though  their  operation  has  been  considered 
to  be,  as   undoubtedly  it  is,  inimical  and 
irreconcilable  with  the  ordinary  legal  rules 
affecting  the  limitation  of  estates  and   the 
legitimate  incidents   of  property,   has  been 
repeatedly  approved  aud  carried  into  effect 
by  this  Court,  and  family  settlements  and 
provisions  to  a  very  great  extent  Iiun  l^een 
framed   in  a  reliance    on    thern.     And   iii 
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do    80    under    the    two    following    divi- 
sions : — 

Ist.  What  is  a  sufficient  conversion  of  real 
estate  into  pereonaltj  so  as  to  prevent  a  re- 
sulting trust  in  favour  of  the  heir  ? 

2ndl7.  What  is  a  partial  conversion  only, 
so  as  to  prevent  the  residuary  legatee  from 
taking? 
First.  A  conversicn  out  and  out. 
When  a  will  creates  a  trust  to  sell  real 
estate,  the  testator's  object  and  clear  inten- 
tion being  to  convert  his  real  property  into 
personalty  for  all  the  purposes  of  such  will, 
or  to  invest  it  with  the  quality  of  money, 
and  to  dispose  of  it  as  part  of  his  general 
personal  estate,  the  heir-at-law  will  not  take 
a  resulting  trust  in  case  of  lapse  or  other- 
wise. MaUabar  v.  MaOabar,  Forrester,  79. 
In  the  case  of  a  lapsed  legacy,  to  be  paid 
out  of  a  mixed  fund  of  real  and  persona] 
estate,  the  next  of  kin  will  take  the  whole 
benefit  of  the  lapse  if  it  appear  upon  the  will 
to  have  been  the  testator's  intention  that  the 
produce  of  his  real  estate,  directed  to  be 
sold  after  his  death,  should  for  all  purposes 
have  the  same  quality  as  if  it  had  been  part 
of  his  personal  estate  at  his  death.  Phillips 
V.  PhiUips,  1  Myl.  &  K.  648. 

A  legacy  out  of  the  produce  of  a  copyhold 
estate  directed  to  be  sold,  failing,  was  held 
to  pass  by  the  residuary  clause  against  the 
heir ;  the  object  being  a  general  conversion 
out  and  out.  Kenndl  v.  Ahhottj  4  Ves.  802. 
If  an  estate  be  devised,  charged  with  le- 
gacies, which  fail,  the  devisee,  and  not  the 
heir,  shall  have  the  benefit  of  them*  Id,  811. 
A  specific  legacy  bequeathed  to  a  resi- 
duary legatee  of  the  testator's  personal  estate 
directed  to  be  paid  out  of  his  real  estate, 
devised  to  be  sold  for  that  and  other  pay- 
ments (the  overplus  to  be  paid  to  another 
legatee),  becoming  lapsed  by  the  death  of 
the  residuary  legatee  in  the  testator's  life- 
time ;  it  was  held  not  to  be  a  resulting  trust 
for  the  benefit  of  the  heir-at-law,  nor  to  be 
applicable   in  exoneration  of  the  personal 
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estate  for  the  benefit  of  the  next  of  kin,  bat 
to  discharge  the  devised  estate  again  ix 
favour  of  the  legatee  of  the  residue  of  the 
produce  of  the  sale.  Noel  t.  Lord  Haihft 
7  Price,  241. 

The  case  of  Amplett  v.  Parke^  I  Sim.  275, 
is  a  leading  case  on  this  subject.  There  a 
testatrix  gave  her  real  and  personal  estate 
to  trustees  to  sell;  and  directed  that  tbe 
proceeds  of  her  real  estate  should  be  taken 
as  part  of  her  personal  estate ;  that  out  tf\ 
the  monies  to  arise  by  such  sale,  and  out  ol 
all  other  her  personal  estate,  her  legada 
should  be  paid,  and  gave  the  residue  to  A. 
for  life,  with  remainder  over ;  and  it  «« 
held  that  the  real  estate  was  absdateW 
converted  into  personalty,  and  that  some 
of  the  legacies  which  had  lapsed,  belonged 
to  the  residuary  legatee,  and  not  to  th 
heir. 

Where  a  testator  directed  his  real  aad 

personal  estate  to  be  sold,  and  his  del* 

and  legacies  to  be  thereout  paid,  inclndis| 

certain   charitable    legacies,  and  gave  tki 

residue  of  the  mixed  funds  to  A.  and  Bu? 

the  failure  of  the  charitable  legacies,  as  fli 

as  they  would  affect  tbe  real  estate,  wen 

held  to  enure  to  the  benefit  of  A.  and  B. 

Oreen  ▼•  Jaeksonj   6  Ross.  96. :  —  iM 

Eldon,  in  this   case  quoted  with  approfai 

tion  the  following  extract  from  a  jodgmea 

of  Lord  Hardwicke.— *'  I  will  point  out  lh 

nicety  of  distinction,  as  it  a(q>ears  to  fl| 

upon  which  this  Court   has  gone.      If  4 

give  to  A.  and  his  heirs  all  my  real  esuld 

charged  with  my  debtd,  that  is  a  devise  I 

him  for  a  particular  purpose,  but  not  U 

that  purpose  only.    If  the  devise  be  ap> 

trust  to  pay  my  debts,  that  is  a  devise  i 

a  particular  purpose,  and    nothing  mofl 

and  the  effect  of  these  two  modes  ada| 

just  this  difference :  the  former  is  a  devi 

of  an  estate  in  inheritance,  for  the  pxuffi 

of  giving  the  devisee  the  beneficial  inteisl 

subject  to  a  particular  purpose;  the  lalli 

is  a  devise  for  a  particular  purpose,  ^ 
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tion  to  give  him  a  beneficial  in 


1 


156  where  land  was  directed  to  be 
together,  with  the  personal  estate,' 
Inter  alia)  in  charitable  purposes, 
trustees  were  to  place  out  all  the 
r  testator's  estate,  and  the  interest 
on  secnritiesy  and  divide  it,  &c. 
Le,  C.  held — Ist.  That  the  bequest 
larity  was  void;  and  2ndly.  that 
e  estate  was  absolutely  converted 
[>oalty  —  Durraur  v.  Motteux^   1 

se  of  real  estate  in  trust  to  sell, 
of  the  money  to  pay  debts,  &c. 
the  surplus  to  maintain  and  edu* 

daughter  of  the  testator  until 
e,  or  marriage.  But  if  slie  should 
rried  under  twentj-one^  all  such 
should  remain  in  the  hands  of  the 
T  such  parts  of  the  real  estates  as 
main  unsold  (if  any),  to  be  to  the 
.  The  daughter  lived  to  attain 
e ;  this  is  a  conversion  out  and 
the  real  estate  remaining  unsold 
thy  goes  to  her  personal  represen- 
hby  V.  Palmer  J  1  Mer.  296. 
,  by  empowering  other  persons 
;  of  his  estates,  disinherits  his 
uch  as  by  his  own  actual  disposi- 
eforc,  where  a  testator  appoints 
Lor  to  sell  his  estate,  it  is  turned 
»nal  assets,  and  leaves  no  resulting 
he  heir ;  but  if  a  testator  says, — 
ny  heir  shall  sell  the  land,  he  is 
d  to  sell  it,"  Cook  v.  Duckenfieid, 
6,568. 

an  estate  is  charged  with  an  in- 
e  for  payment  of  debts,  and  after 
nent  the  surplus   is   given    over, 

property  vests  in   the  residuary 
lawkins  v.  Chappdj  1  Atk.  621, 

y- — A  Partial  Conversion. 

there  is  a  mere  trust  to  sell  real 

i  testator's  object  being  to  cause  a 


conversion  for  a  limited  purpose  only,  as  to 
pay  debts,  legacies,  &c.  and  the  Court  has 
no  direction  from  the  tesUtor,  to  whom  the 
money  arising  from  such  sale  shall  go,  the 
heir  takes  by  resulting  trust  the  surplus  of 
the  money  raised  by  the  sale,  after  payment 
of  debts  and  legacies. 

And,  in  such  cases,  a  lapsed  legacy  would 
result  to  the  heir-at-kw.  Cruse  v.  Barleyj 
3  P.  W.  20;  HuUhison  t.  HammondfS 
Bro.  C.  C.  128,  cited  4  Ves.  810;  Digby  ▼• 
Legard,  2  Dick.  fiOO,  3  P.  W.  6th  ed.  22  n. 
Collins  V.  Wakemanf  2  Ves.  687. 

A  conversion  for  a  particular  purpose 
which  fails  has  been  held  a  resulting  trust 
for  the  heir. 

A  devise  of  real  estate  to  be  sold,  the 
object  being  a  provision  for  legacies,  i»  ^ 
an  absolute  conversion,  and  is,  therefore,  ^ 
to  the  surplus,  a  resulting  trust  for  ^^®       *V 
though  a  residuary    legatee  is  appointed. 
Berry  v.   Usher,   11  Ves.  87;  Sheddan    ^• 
Goodrich,  8  Ves.  481.  ^^ 

Where  a  real  estate  is  devised  by  pay»^ 
of  debts,  and  no  more  is  said,  there  is  clear  y 
a  resulting  trust ;  but  if  a  particular  r 
occurs  why  the    lesUtor   should  intend 
beneficial  interest  to  the  devisee,  there  iB 
precedent  that  it  shall  not  be  held  a 
ficial  interest.  Hill  v.  Bishop  of  ' 
1  Atk,  619. 

A  bare  intention,  or  even  negative 
will  not  exclude  an  heir-at-law  from  in 
on  a  resulting   trust,  Cook  v.  Duckem/i^^L<^ 

ante. 

The  bequest  of  a  legacy  p»y«We 
real  estate  to  an  heir-at-law  wUl 
be  safficient  to  exclude  a  r 
to  the  surplufl.     As  where 
to  trustees  to  sell,  and.  ««  «?  *e 
arising  by  the  sale,  mo»g*  ubxr 
Dav  JBIOO    to   the  te^a**'*  leav-tt^^.*- 
no  disposition   vra.  mAe  <rf  ^  «i-i, 
was  held  that  i!bm\mA^^^  nirn^^ 
personalty,  that  »  mam  .ti-niii  v.  ...^   t 


1**:-^ 


was  r* 


fl«? 
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sums,  and  that  the  surplus  resulted  to  the 


heir-at-law,  Randall  v.  Boohey^  2  Yern.  425, 

Pre.  Chan.  162,  8.  C. 

In  Cruse  v.  Barley ^  ante,  and  Achroyd  v 

SmitJisanf  1  Bro.  C.  C.  402,  lapsed  legacies 

were  held  to  result  to  the  heir-at-law. 

Lastly,  as  before  stated,  it  is  a  rule  in 

equity  that  an  heir-at-law  can  only  be  dis- 
inherited by  express  words  or  necessary 
implication,  3  Dow.  248,  254. 

Considerable  alterations  having  been  made 
in  the  law  of  lapse  by  the  recent  statute  of 
7  W.  IV.  &  1  Vic.  c.  26,  it  must  be  borne  in 
mind  that  the  foregoing  cases  have  reference 
only  to  what  the  law  was  before  the  passing 
of  this  act,  and  that  now  the  residuary  legatee 
or  devisee  (if  such  be  appointed  by  the  will) 
will  take,  to  the  exclusion  of  the  heir-at-law, 
in  all  cases  of  lapse.  For,  by  sec.  24,  it  is 
enacted  that  every  will  shall  be  construed 
with  reference  to  the  real  or  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 

A  residuary  devise  shall  include  estates 
comprised  in  lapsed  and  void  devises, 
sec.  25. 

Gifts  to  children,  or  other  issue  who  have 


from  the  standing  of  the  parties,  and  from 
the  consideration  that  they  rarely  came  for- 
ward, and  only  upon  occasions  of  the  highest 
importance,  before  that  House  in  the  charac- 
ter of  petitioners.     The  petitioners  stated  that 
they  had  heard  with  alann  the  recent  proceed- 
ings in  that  House,  which  had  terminated  in 
the  committal  of  the  Sheriffs  of  London  and 
Middlesex  to  the  custody  of  the  Seijeant-at- 
Arms,  for  executing  a  process  of  the  Court  of 
Queen's  Bench.     The  petitioners  deplored  that 
the  House  should  have  thought  it  necessary 
to  take  any  step  for  the  infliction  of  punish- 
ment on  the  mmisters  of  justice,  and  humblt 
prayed  that  the  persons  now  in  costody  shoold 
be  discharged.    The  right  hon.  gentleman  said 
that  he  would  take  the  liberty  of  founding  a 
motion  during  the  course  of  the  evening  ajwa 
this  petition,  which  was  ordered  to  be  printed. 
The  following  is  the  petition  : — 

"  To  the  Hon.  the  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  ia 
Parliament  assembled.  ' 

"  The  humble  Petition  of  the  undersigned 
Queen's  Counsel,  Serjeants,  and  Barriat^at* 
Law.  I 

"  That  your  petitioners  have  heard  viil 
alarm  of  the  recent  proceedings  of  your  Hon.; 
House  in  committing  to  the  custody  of  thi 
Serjeant-at-Arms,  the  persons  who  now  hoi 
the  oflice  of  Sheriff  of  Middlesex,  and  also  XM 
plaintiff  in  an  action  brought  against  tfaf 
printer  of  your  Hon.  House,  feel  deep  regprf 
that  punishment  should  thus  be  inflicted  on  I 
subject  of  the  realm  for  having  brought  i^ 


action  in   one  of  Her  Majesty's    Courts  m 

Westminster  Hall,  and  on  the  officers  of  tM 

,.  .         ^  ....     J    .1       ,    ,1        ,1  Court  for  having,  in  the  ordinary  course  4 
issue  hvmg  at  testators  death,  shall    not.  ^^^^^^  ^^^y    executed  Her  Majesty's   writ  % 


lapse,  sec.  33. 


J.  A.  M. 


Smprrtal  i^arltamctit. 

HOUSE  OF  COMMONS  -ENGLAND. 
February  3. 


Privileges  of  the  House  of  Commons. 

Petition  of  the  Bar. 

Sir  E.  SuGDEN  presented  a  petition  signed 
by599  Members  of  the  Bar  of  England,  (twenty- 
seven  of  whom  were  Queen's  Counsel  or  Ser- 
jeants-at-Law)  of  every  shade  of  political  opi- 
nion, and  a  very  considerable  number  of  them 
belonging  to  the  two  great  parties  into  which 
the  state  is  divided.  No  document  which 
ever  had  come  before  that  House  was  more 
entitled  to   the  notice  of  the  Hon.  Members, 


carrying  into  effect  a  judgment  of  that  C(mrf| 
Your  petitioners  therefore  humbly  pray  th^ 
the  peraonfi  so  in  custody  may  be  discharged*. 

lain  ilryottjs^ 

COURT  OF  CHANCERY.-^ Dec.  24. 

Hill  v.  Gommb. 
Appbal  from  the  Master  of  the  Rolh. 

We  have  before  fhlly  reported  this  case, 
heaid  by  the  Master  of  the   RoUs  on  the  IS 
July  and  1 0th  August  last,  when  the  plainr" 
bill  was  dismissed. (a)     Against  this  order 
present  appeal  was  made. 

The  lx)BD  Chancbllob  said,  the  Master 
the  Rolls  was  clearly  right  in  dismissing  the 
and  the  present  appeal  roust  be  dismissed  wa 
costs. 


(a)  Ante,  Tol.il.  p.  3^8. 


Law  Reports, 
Jan.  13. 

GOMPBRTZ  V.  ANSBLL. 

—  T.^pon  an  Interlocutory  Applica" 
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'r   an    J$gue--Whetker  the  parties 
hide  the  result. 

^D  Chancbllor.— In  this  case  there 
terlocutory  applicmtion   for  an  issue  to 


shall  after  any  such  insolvent  ■^^"^u^m© 
come  entitled  to  the  benefit  of  ^^*? , .  f^^ds  of 
possessed  of  any  stock  in  the  pubuc  ^^^  ^^ 
this  country,  or  any  legacy,   "**^***^^|0iasory 


person  or  persons,  body  politic  ^' ,*^^2^  her 
shall  after  anv  such  insolvent  shaU     ^^^^^^e 
)  entitled 
;ssed  of 

country,  or  any     ^    .  ^^^ 

p.^.ing  due,   bills  of  exchange,    V^     goo^ 
notes,  bank-notes,  securities  for  "*^  |J[(socver» 

^ ^.,  -|#i*..v«.iwu  iw  oil  issue  w  and  chattels,  or  any  other  property   ,     tr'**^^^^ 

r  Henry  Gulling  Isaac  was  the  legiti-   belonging  to  such  insolvent  or  held  ^  peTaon»» 
of   Joseph   Isaac.     That  issue   was   him,  or  in  case  any  such  person  ?^j^tcdto 
1  be  rc«ah  in  such  cas«8  \»  cr<.n^rAllv   body  pohtic  or  corporate,  shall  be  ^    ^e  »^ 

such  insolvent,  it  shaU  be  Uwful  ^^igae^  ?* 
Court,  upon  the  apphcation  of  any  ^^\ce  ^.  . 
creditor  of  such  insolvent,  to  cause  ^^y  poUU« 
given  to  such  nerson  or  persons,  |>^  Aid  VT*'^ 


The  result  in  such  cases  is  generally 

In  this  case  however  the  parties  had 

itFi  the  cause,  and  gone  into  evidence. 

t  is  not  conclusive  on  this  Court.     It 

of   evidence,  but  merely  a  matter  of 

It  was  competent  to  the  parties  to  go 
e  cause.     It  is  quite  obvious  that  the 

is  attended  with  inconvenience.  Hcre- 
I  on  an  interlocutory  application  I  am 
-ant    an    issue,  I  shall  consider  much 

•  so,  unless  the  parties  will  underuke 
^  the  result.     That,  however,  was  not 

adopted  in  this  cause.  There  sre 
tters  of  evidence  now  produced  which 
ub  nitted  to  me  before  I  directed  the 

to   the  jury  by  whom  that  issue  was 
which    may  have  considerable  effect 
uy.      I    cannot  say  there  has   been   a' 
<i  jury  upon  the  case  as  it  now  exists : 

of  practice  of  the  Court  shows  that  it 

xe  upon  itself  to  decide  without  a  jury, 
r  of  such  controverted  facts.  Is,  then, 
»w  such  as  not  to  conclude  the  plaintiffH 
ler  issue.''  Upon  the  whole  I  cannot 
iclf  t  hat  the  verdict  upon  another  trial 

•  differeut  from  that  upon  the  former 
lesire  to  be  understood  as  not  directing     .  ^         •^^^o,.  «.  ^ 

"pon   the  ground  of  anv  thinjr  thai  ^7^,^*1  "^  V.Tn!  IL^^   c 
l^e  Judge  who  tried  the  issue.     It  will    '^'^'^^'^i^'^r  JLT^^^        - 
;o  to  a  new  trial  upon  the  same  issue-     1  ?"«  «^  ^^^^^^  ^^"1''*^!?!^  .ll^/ 


g:iTen  to  such  person  or  persons,  y^  ^d  ^^ 
or  corporate,  to  hold  and  retain  tnf^      f^^^lL 
perty  till  the  said  Court  shaU  m^^   ^^^  ^^ 
order  concerning  the  same;  and   *     •     P^**? 
hiwful  for  the  said  Court  to  order  a^i^      t^    ^ 
or  persona,  body  pohtic  or  corpor»»^'^|j  ^  Vi- 
liver  over  such  property,  and  to  paf  ^i^e  P*^>ii 
as  aforesaid,  or  any  part  thereof,  to  ^  l9^^^*'\ 
fional  or  other  aaaignee  for  the  g^^^^je^  *****   \ 
of  the  creditors  entitled  to  claim  u^^|^^     "^-i 
judgment    entered   up  by   order   ot      ^^     ^''-. 
Court    as    aforesaid;   and  »uch   deli^^^    •"'I 
payment  shall  he  made  in  obedience  j^,  ---^ 

order,  and  such  person  or  persons,  bo<  -.^^  ^  *-:^  - 
tic  and  corporate,  shall  by  such  payru*^  '*  ^  ^  -- 
delivery  be  discharged  in  respect  of  ►^^  7;^^  '  '^ 
perty  and  debts  against  all  persou»  '^  ^  ^ 
ever."  The  Court  would  clearly  w^-t  -^-^^ 
section  required  the  application  f. 
by  an  assignee  or  a  creditor,  anc 
Nichols)  beheved  the  practice  of  lu* 
cases  of  subsequently-acquin-J  x^-^wsr 
that  it  should  be  shown  tbst  tu* 
ing  was   not  a  strauger;  he  w» 


TV  «;-  -    :. 


:NT  DEBTORS'  COURT.— jPe6.   5. 

'  OF  JOHN  JOSEPH  8TOCKDAL.B. 

le  ni9i  obtained  in  this  case  (a)   came 
:"nieut  this  morning. 
^hiU  appeared  on  the  part   of    Mr. 
to  Hbow  cause  against  the  rule,  and 
I'liminary  objection  to  the  rule.       He 
^v'd,  as  Mr.  Stockdale  was  discharged 
[^  act  in  January,  1831,  that  the  pre- 
H^alion  was  made  imder  the  59  th  sec- 
lie  7th  George  IV.,    and  he    would 
J'tore  he  mentioned  the  objection  lie 
}^  8\ibinit  to  the  consideration  of  the 
ibe  words  were,  "  That  in  caae    ajiy 

•^»tep.  188 ;  sec  also  ante,  p.  207. 


*.  •. 


« « 


for  a  rule,  so  as  to  brinjr  *nni»t-^  »   . 
words  of  the  Act  of  Parliamc:      ^^  - 
heen  ohtainedouthealfids-:  ii    w.-.    - 
bcrlain,  coach-builder,  it  (rrnt  '.--^     — 
in  which  he  stated  that  l*  sk.-^- 
appointed,  but  he  did  iic 
Nichols)  was  now  sabi"*^ 
that  he  was  a  credikir 

Mr.  Woodrocft.  t;.   i_     a.  ,.  ^^   , 
insolvent,  obaerwtl  tac    lr.      ^^^ 
called  a  creditor  u  :-   r^ 

Mr.  NtehoUraaa,  i»c   ^^    ^ 
affidavit  that  Hr.  "^^   ,  ^.^   »  "     '  '  ^ 
it  was  nowhea^  u  *►  z^^a^      .,    * '    x    -,^ 
Ucved,  wss  a  pnatn   .'^r^   4i-  ,      *    * 
it  had  bees  obb».  s.  ^    -^. 
of  Mr.  OMMoaL  «i^ 
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Mr.  Niehois  thought,  as  it  was  written  in,  it 
showed  the  necessity  and  the  intention  of  the 
Court  that  the  application  should  be  founded 
on  the  application  of  a  creditor,  which  circum- 
stance was  required  to  be  set  forth  in  the  affi- 
davit of  the  party  applying.  The  fact  was  not 
to  be  supplied  by  inuendo.  He  (Mr.  Nichols) 
supposed  they  would  be  told  that  the  schedule 
showed  that  Mr.  Chamberlain  was  a  creditor, 
but  that  the  document  was  not  to  be  incorpo- 
rated with  an  affidavit ;  he  did  not  know  that 
Samuel  Chamberlain  appeared  on  the  schedule 
as  a  creditor,  and  if  he  did,  the  objection  he 
had  taken  would  apply  in  the  same  manner. 
There  might  be  a  junior  and  a  senior,  or  any 
other  person  of  the  same  name. 

Mr.  Commissioner  Bowen  observed,  that 
there  was  this  further  difficulty,  as  it  struck 
him.  Supposing  Mr.  Chamberlain  was  an  ad- 
mitted creditor  in  the  schedule,  that  would, 
perhaps,  be  sufficient  as  against  Stockdale,  but 
the  omission  would  be  an  estoppel  against  the 
sheriffs.  How  then  could  this  rule  act  against 
the  sheriffs  ? 

The  Chief  Commissioner  said,  the  affi- 
davit of  Mr.  Chamberlain,  on  which  the  rule 
had  been  issued,  in  addition  to  not  stating  that 
he  was  a  creditor,  did  not  say  what  he  thought 
was  usual — that  he  made  the  application  for 
the  benefit  of  himself  and  the  other  creditors. 

Mr.  Nichols  was  unwilling  to  appeal  to  the 
recollection  of  the  Court  respecting  cases  in 
which  applications  had  been  made  under  the 
same  section,  but  he  apprehended  not  one 
could  be  found  in  which  the  omission  he  had 
mentioned  had  occurred.  They  were  not  to  be 
driven  to  any  long  reason  or  circuitous  route 
to  find  that  Chamberlain  was  a  creditor.  His 
point  was,  that  he  was  not  so  described  in  his 
affidavit.  He  therefore  objected  to  the  rule  in 
limine,  on  the  ground  of  the  insufficiency  of 
the  affidavit.  There  was  a  circumstance  here 
that  required  the  Court  to  see  that  the  prelimi- 
naries were  properly  made  out  The  appU- 
cation  might  result  in  an  attachment,  and  the 
Court  would  therefore  see  that  all  was  correct, 
that  before  they  proceeded  to  an  attachment, 
the  law  had  been  set  in  motion  on  a  sure 
foundation.  In  Equity  the  Courts  were  strict 
that  all  parties  were  properly  described,  so  at 
common  law;  and  on  these  grounds  he  made 
bis  application  for  the  dismission  of  the  rule. 

Mr.  Cooke,  in  support  of  the  rule,  said, 
whatever  circumstances  had  transpired  in  this 
case  elsewhere  could  not  influence  the  Court  on 
the  present  application.  All  they  had  to  con- 
sider was,  whether  the  rule  had  been  drawn  up 
so  as  to  satisfy  the  act  of  Parliament.  The 
act  said  the  rule  was  to  be  granted  on  the 
application  of  an  assignee  or  a  creditor;  there 
was  not  a  word  about  an  affidavit.    The  Court 


was  to  satisfy  its  mind  that  the  applicant  vu 
a  creditor. 

Mr.  Commissioner  Bowzn  remarked  that 
this  satisfaction  required  an  affidavit. 

Mr.  Cooke  said  it  was  known  that  the  Cooit 
on  all  motions  referred  to  the  schedules;  that 
they  not  only  required  affidavits,  but  always 
referred  to  the  schedules ;  and  he  thought  tbc 
schedule  in  this  case  was  the  most  importaol 
document,  and  one  to  which  the  Court  had 
referred  before  the  rule  was  granted.  It  ▼« 
drawn  up  in  the  usual  form. 

The  Chief  Commissioner  referred  to  thi 
rule.     The  words  "  a  creditor"  were  writteiL 

Mr.  Cooke  contended  that  the  affidavit  vai 
sufficient.     It  described  Mr.  Samuel  Cbambef 
lain,  of  No.  10,  Great  Newport-street,  Long 
acre,  and  if  the  Court  referred  to  the  sehedoks 
they  would  see  the  same  description ;  and  m 
reference  to  the  record  they  would  aec  thi 
the  same  Mr.  Chamberlain  was  the  oppo5]U 
creditor  on  the  hearing.     It  would  be  better^ 
his  learned  friends  had  proved  that  Mr.  Chai^ 
berlain  was  not  a  creditor.     The  rule  was  thj 
speaking  document,  and  it  ordered  Mr.  St 
dale  to  come  forward  and  oppose  the  app 
tion.     Did  he  say  that  Mr.  Chamberlain 
not  a  creditor  ?     No ;  but  he  endeavoured 
evade  this  application  by  saying  that  the 
davit  did  not  mention  the  fact,  although 
rule  called  him  a  creditor,  and  required 
(Mr.  Stockdale)  to  show  cause  why  a  sum 
money  should  not  be  set  aside  for  his 
tors,  as  subsequently  acquired  property. 
Court  had  been  told  that  there  was  a  p 
bihty  that  an  attachment  mig^t  be  asked 
against  certain  parties.     There  were  no  dou 
circumstances  connected  with  this  case  of 
peculiar  and  public  nature.     But  was  this 
different  from  all  others  ?     The  Court  were  i 
all  matters  to  look  forward  to  the  chance 
an  attachment.     Suppose  an  attachment 
this  case  issued  against  the  parties,    oo 
they  come  and  say  they  had  disobeyed 
because  it  was  informal — because  the  affii 
did  not  state  that  the  person  applying  rm 
creditor  ?     It  was   always  presomed  that 
Court  of  Law  was  satisfied  before  a  nJf 
granted.     The  Court  had  .issued  a  rale, 
proceed  to  attachment,  and  the  partiea 
not  say  it  was  informal.     It   was  pres 
the  Court  was  satisfied  that  Mr.  Cham^ 
was  a  creditor.     Mr.  Chamberlain  might 
been  at  the  time  proving  his  debt ;  it 
merely  for  the  Court  to  satisfy  its  mind 
the  party  was  a  creditor.     There  was 
in  the  act  about  an  affidavit ;  the  party 
give  vivd  voce  evidence  of  his  debt  on 
the  Court  could  act. 

Mr.  Commissioner  Bowxn — ^TheCooft 
never  done  so. 


^>^e— The  question  wwb,  ▼betber  the 
as  sufficient;  be  aaid  it  waa,  be- 
as  on  the  apflicfttion  oi  a  creditor. 
;  had  satisfied  tbemseWea  that  Mr. 
in  was  a  creditor,  and  let  the  other 
he  was  not. 
/i<fU  rose  to  reply. 
f:f  CoMMiBSiONsa  aud  the  learned 
•etl   not   trouble  himself.     It  was 
pttent  for  Uie  Court  to  see  after  a 
i-awn  up  whether  the  aflSdavit  on 
td  been  asked  was  sufficient  or  not. 
peared  to  him  that  the  affidavit  in 
liUtcd  wbat  it  was  required  it  should 
the  party  who  came  to  tbe  Court 
liter.     The  affidavit  does  not  sUte 
plication  was  made  for  himself  and 
creditors,   therefore    be    bad    not 
elf  in  a  situation  to  proceed.     l^Ir. 


< 


Addre^  of  ChufJuUiee  TindaL 

coaches,  the  post,    suid    &II    traffie.     Tt* 
highly  materimi  evidence  ;   for  though  it  ^^ 
at  a  place  where    the    prisoner  was  not  pf^ 
the  time,  yet  it  was  to  be  weighed  by  the      , 
rations  afterwards    m^de    by  the   prisoner    ^ 
presence.      It   was    for    the   jury,  and  not    *^ 
Court,  to  decide    hovr     far    the   testimony   * 
witne&s    was    corroborated     by    subsequent 
I A  great  question  had  been  msuie  of  the  de^ 
crcKiibility  which    ought    to    be    attached    t," 
witness'a   evidence.        He   stated   that,  in 
hts  evidence  Itefore,  be  called  a  man  by  th^ 
of  George    Reeves,     instead    of   George 
The  jury  would    doubtless    recollect  the    « 
nation  which  took  place  on  this  point,  and  ^ 
say  how  far  it  tended    to    depreciate  his  aaa.1 
credence.      In  crosa-ex  ami  nation  it  was  noft 
usual  to  ask  a  vritncaa  whether  he  had  ewe 
»eii  in  a  siruanon  lo  procevu.     axx . .  graced  himself  on  a  former    occasion  by  a.i 
n  might  have  been  a  creditor  in  L^f  ^i^l^onesty  and  theft;   and  it  was  for  th< 
a  variety  of  circumstances  might  1^^  judge  of  the  credit  due  to  the  witness,  a 
red  to  prove  that  he  was  not  now  a  L^y  Yiqw  far  the  circumstance  of  his  having  t^. 
lie  was  perfectly  satisfied   that   if  L  |,^^  ^£  coal,  and  been  imprisoned  fortheoflF^ 
ju  of  tbe  Court  bad  been  drawn  to  I  detracted  from   the  reliance  to  be  put  opo^ 
hen  the  application  was  made,  the  Uestimony.      Upon  this  matter  be  was  not  to    # 
not  have  been  granted,  and  there-  1  ^  judgment ;  but  the  jurv,  from  their  knowl^ 
d  not  now  be  supported.  I  of  the  world,  and  from   knowing  how  pcr»or^ 

imiBsioner  Bowen  concurred.  It  ^^^^  ^  condition  of  life  as  the  witness  s  did  i^ 
argued  that  tbe  rule  bad  been  im- ,  ^y^^^^^  must  decide  how  far  his  coiidoc« 
'  granted,  but  be  bad  no  doubt  tbe  \  i„eonsUtent  with  bis  afterwards  becommg  «  t: 
told  that  Mr.  Cbambcrlajn  was  a  \^^^,  ^^^ness  when  called  upon  oath  to  p^ 
111  that  the  Court  was  kept  in  igno-  .eslimony.  Undoubtedly  the  act  of  wiuci 
tbe  fact  was    omitted    fifom     the  A  ^i^^^as  was  guilty  yrss   a  disgrace  to  an*   , 

but  it  was  not  that  kind  of  breach,  wi 

^^ury,  prevented  a  ^^^^^^^^^^  ^^^ 
^  \   court  of    ustice.     The  ^^-^—     . 
Reed  observed,  -  H  they  did  «a  — 
law.  they  could  not  bave^nr-' 

the  conversation  wliich  pi^  I 

ness  and  Reed  ^  ^^^^^^/j^  ^^  -■ 


1 

1 


'«        ^ 


discharged. 


L  OF  JOHN  FROST  FOR 

HIGH  TREASON. 
USTICE  TINDAL'S  ADDRESS 

(Gontinned  from  p.  821.) 


less  ( Matthew  Williams)  gave  evidence  n  i-^'  .'j;;';,?;;*  more 

took  place  the  night  before  the  "^^'mI^  ^^^ct  of  the  wit 

eared  from  his  testimony  that   on  that  I  ^^^  ^^       .^^^  ^^j 

ner  was  at  a  beer-house  at  ^rg*^^'  I  ^^^^  i^fore  the  jury;  bad  set  xir 
were  preparing  themaelvea  lor  tnc  i  ^ion  on  the  pri«ac  a  : 
*  jL- L-.-  ®-...K;-.^t  to  the  con-  I?'  ^'P*'^  _, i«  ki«    «  •  ;«- 


)ns 

I 


fferent  diTuiODS,   subject  to  the  con-  \^^,^ten  by  hi«.  «  «  «  »* 
rent  persons,  10  men  being  assignea  I      ^^^,  ^^  »  auMtioa  fHC  v-  a>  s  :^ 

o*t.—lt  wu  not   the    P'^**^'^^    Iha^a  «idre8tedG€oip 
Ls  the  witness  who  attended  the  i»eer    i  ^^^^ .    and  th»  ■ 

r      -nff  to  \  ap<"»  ^y  *'^  ***''*^  *' ** 
Justice  TiNDAfc,  «ft«*   ^  ^^Iht   it  Itbst  the  wit 

Aence  »•«  1        ^^ 
the  night  \P*   "" 


!dd' the  prisoner   wm    *S^*^.!!|^  W  \  Keed  with 
,itne«  wl!o  lUtended.        Evidence  Hea  \^^  j^  , 

iriven  of  what 


It  WM  SoV^K.^^Jr.    mide  \in»pwpef 
1  ihat  arrsngemenu.    1m^  ^^^  ^^^,.  \     The. 
her  men,  bat  how  Ur  *»^  'T  ^th  the 
raced  to  hsre   a    «»«*"**i^ia     witness 
he  jur7  must    J«»«««;  ^  Hewport. 

he  itoile  were  told  to^go    ^    ^^^  ,h. 

ihev  were 


portsat 


to    go 
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Caie  of  Frost — Opinions  of  the  Judges. 


It  had  been  denied  on  the  part  of  the  prisoner 
that  such  declarations  were  ever  made,  and  there* 
fore  it  became  the  jury,  before  they  gave  any 
weight  to  the  testimony  of  this  witness,  to  be 
satisfied  that  he  was  deserving  of  credit.  Many 
objections  had  been  made  to  the  evidence  of  this 
witness,  and  one  person  had  been  called  to  prove 
his  statement,  in  one  particular  instance,  to  be 
untrue.  It  was  the  province  of  the  juiy  to  deter- 
mine whether  or  not  these  declarations  were 
made.  The  witness  said  that  the  people  were 
told  that  the  soldiers  were  ready,  and  that  it  was 
only  for  them  to  go  down  and  fetch  them.  If 
this  took  place  in  the  presence  of  the  prisoner, 
and  he  made  no  objection,  it  was  a  declaration  of 
a  most  important  character.  He  also  said  that 
they  were  told  the  people  ought  to  be  out  on  the 
road  with  guns  to  stop  any  person  that  passed. 
This  was  at  Blackwood ;  and  it  was  not  imma- 
terial to  call  the  attention  of  the  jury  to  the  fact 
that  Walker,  a  witness  previously  examined, 
described,  that  being  sent  out  as  a  special  con- 
stable to  make  observations,  he  came  up  to  about 
a  dozen  persons  on  the  road,  one  of  whom  had  a 

fun  loaded,  and  that  be  himself  was  wounded, 
his  tended  to  show  that  something  of  the  sort 
mentioned  was  on  the  road,  but  whether  with 
reference  to  any  planning  was  another  question. 
The  evidence  of  this  witness  was  extremely  im- 
portant, since  they  had  to  inquire  what  was  the 
real  intention  of  the  prisoner  at  the  bar  in  bring- 
ing together,  or  assisting  to  bring  together,  a 
large  number  of  persons  in  the  night,  and  march- 
ing them  towards  Newport.  No  doubt,  if  the 
prisoner  had  the  intention  imputed  to  him,  of 
stopping  all  traffic  by  means^of  a  large  body  of 
men,  with  a  view  of  effecting  an  alteration  of  the 
law  or  any  other  general  purpose,  his  offence 
would  amount  to  high  treason.  It  was,  there- 
fore, extremely  important  to  determine  on  the 
degree  of  veracity  with  which  this  witness  spoke, 
and  the  degree  of  credit  to  be  attacheil  to  him. 
Here  was  another  point  for  their  consideration, 
because  the  value  of  such  testimony  of  what  was 
said  in  a  person's  presence, 'when  you  sought  to 
fix  him  with  a  design,  must  depend  upon  whe- 
ther what  was  said  was  said  loud  enough  for  him 
to  hear,  or  whether  he  assented  to  it,  or  whether 
it  was  said  in  a  low  tone  of  voice,  and  he  was  at 
a  distant  part  of  the  room,  so  that  he  was  not 
likely  to  hear  it.  They  would  also  inquire  whe- 
ther or  not  they  believed  the  testimony  of  ^ the 
witiiesa  when  they  came  to  a  decision  that  this 
was  a  communication  to  which  he  was  privy  at 
the  time.  There  was  one  point  of  alleged  con- 
tradiction between  this  witness  and  one  who  was 
called  on  the  part  of  the  prisoner.  This  witness 
said  he  fied  away  from  rie-comer  as  fast  as  he 
could,  and  he  was  sure  he  did  not  get  home  till 

10  o'clock. 

(To  be  continued ) 


Opinions  of  The  Judges  upon  the  Qc» 
TiONs  raised  at  the  Triaf,  as  eommuni 
cated  to  Vie  Secretary  of  State  fffr  tk 
Home  Department,  and  read  in  th 
House  of  Lords,  ^d  of  Feb,  1840. 

'•  Westminster  Hali,  Jan.  28,  1840. 
"  My  Lord, — I  have  the  honour  to  inforn 
your  Lordship  that  the  argument  apon  th 
three  cases  of  'the  Queen  u.  Frost,*  *tli 
Queen  t;.  Williams,'  and  'the  Queen  t?.  Joaei, 
closed  this  afternoon,  and  that  the  judea 
after  considering  the  subject,  have  come  t 
following  determination  upon  the  two  que< 
tions  which  have  been  argued  before  then 
viz. :  — 

"  First,  a  majority  of  the  judges,  in  th 
proportion  of  nine  to  six,  are  of  opinio 
that  the  delivery  of  the  list  of  witnessesi  vi 
not  a  good  delivery  in  point  of  law. 

*'  But  secondly— A  majority  of  the  judca 
in  the  proportion  of  nine  to  six,  are  of  opinio 
that  the  objection  to  the  delivery  of  the  is 
of  witnesses  was  not  taken  in  due  time. 

"  All  the  judges  agreed  that  if  the  o^f^ 
tion  had  been  made  in  due  time,  the  e& 
of  it  would  have  been  a  postponement  of  tl 
trial,  in  order  to  give  time  for  a  proper  d«i 
very  of  the  list. 

"  The  result,   therefore,  of  the  dctemii 
tion  of  the  judges  is,  that  the  conviction  i^ 

"  I  will  have  the  honour  of  calling  on  } 
Lordship   to-morrow    at    the    rising    of' 
Court,  if  I  should  receive  any  intimation 
that  effect. 

"  I  have  the  honour  to  remain,  my  Lol 
your  Lordship's  faithful  and  obedient  Sor^-sv 

"N.  C.   TiNDAU 

"  The  Lord  Marquis  of  Normanby,  &c," 


The  following  letter  on  the  same  subject  % 
also  read  at  the  same  time : — 

"  Westminster  HaU,  Jan.  31,  1840: 

"  My  Lord, — As  to  the  kw,  the 
practice  has  been,  so  far  back  as  we  hare 
means  of  knowledge,  that  if  the  judge 
the  trial  of  an  indictment  feels   any  aei 
doubt  as  to  an  objection  that  occurs  in 
of  law,  he  decides  the  point  against   the 
soner,  and  allows  the  trial  to  proceed, 
ing  such  point  of  law,  in  order  that  he 
take  the  advice  and  opinion  of  all  the 
judges  thereon.     After  consulting  them. 
hearing  argument  thereon  (if  thought  n 
sary),  the  opinion  of  the  judges  is  taken« 
that  the  majority  binds  the  judge  who  T 
served  the  quee^on.     If  that  opinion 
be  against  the  prisoner,  the  law  is  suffi 
take  its  course,  and  the  sentence  which 
been  passed  remains.    If  the  opinion  of 
jadges  is  in  favour  of  the  prisoner,  the 
Istant  course  is  for  the  judge  %ho 


The  Com  of  Frott^Opinian  of  the  Judg. 
d  passed  the  tentence  to  apply  to 


ly  of  Sute  for  a  free  pardon.    And 
in  no  ^ay  depends  on  any  consent, 
mplied,  on  the  part  of  the  prisoner; 
ursues  it  at  his  own  discretion,  and 
point  for  the  present  against  the 
ving  him  the  henefit  of  further  con- 
md  adyice  with  the  other  judges, 
ourse    is  pursued  for  the  manifest 
preventing  a  failure  of  justice  ;  in- 
if  the  judge  decided  under  his  im- 
jressiou,  supposing  it  to  be  in  faTOur 
ner,  and  directed  an  acquittal*  there 
>  new  trial,  although  upon  reference 
r  judges  his  own  opimon  was  held 
;.      On  the  other  hand,  if  the  opi- 
'  j  udge  is  at  the  time  nnfavonrable 
oner,    it  can  be  reserved  by  that 
if  erroneous  set  right,     With  re- 
'  statement  in  the  memorial  of  what 
It  the  trial*  so  far  as  relates  to  oor- 
annot  but  remark,  that  the  learned 
>ur  under  a  complete  misapprehen- 


see  that  any  «ise   could  be  made  ofX^ 
would  entitle  the   convicts   to  a  free    I' 
Goyemment  was  now  of  opinion  that  tl»^ 
viction  was.  under  all    the    circumstaXi  ^ 
legal  one,  and  that  the  pnaoners  had  ata« 
no  aubatantml  injustice.      Still  there  ^^ 
question  whether   or   not    the  extreme  I> 
of  the  law  should  be  inflicted,  and  th^ 
reuce  of  opinion   amongst  the  judges    < 
reserved  points  opened  a  door  to  the  cro 
ration  of  certain  other  points.     This  eoa=a^ 
ration,  and    this  alone,    induced  the   Oo^^^ 
ment  to  make  an  alteration  in  the  scntc^x^-i 
for  if  this  difference  of  opinion  had  not 
place  amount  the  judges,  and  if  the   do 
and  difficulties  by  which  the  case  was  m.^ 
had  not  arisen,  he  had  no  hesitation  in  scs. 
that  he  never  knew  an  instance  in  whicJIi 
lives   of  the  convicts  would  have  been     s 
justly   forfeited  to  the     offended  laws    o^ 
country.     Looking  at  the  atrocity  of  the 


J 


ch   we   are  the  more  surprised,  aa  1  at   the  influence  and   position  of  the   p 
y  stated  that  no  distinction  would  I  convicted,  at  the  number  of  persons  wh^ 
t  wi-en  this  and  other  cases  tried  at  \  been  involved  by  them,  together  with  the  ^^ 
but  that  it  must  follow  the   ordi-lltive  attempts  which  had  been  made  in    ^^^ 
At  the  time  of  the  discussion  tl  parts  of  the  country*  he  hsd  not  the  ^\i^\^ 
IS  entertained  serious  doubts,  more  11  heaitadon  in  saying*  that  were  it  not  fo»- 


circumstances  which  he   had  already  s-,^ 
Government  would  have  withheld  the  n.^^ 
mendation  for  the  exercise  of  the  royal  ij^     "* 
and,    however  painful,  would  have  feh      ^^ 
have  been  iU  imperative  duty  to  suffer  tj^   " 
to  take  iU  course.     There  was,  he  i 
no  ground  made  out  for  a  free  pardon. 
Government,  in  chanpng  the 

'.rans|jorta;j^^ 


tig,  on  the  objection  that  was  raised 

And  if  the  law  had  obliged  ua   to  ^ 

immediate  and  final  decision,  with- 

'er  of  consulting  the  judges,  which 

s  not,  we  were  not  prepared,  w^ith- 

further  consideration,  nor  without 

argument  on  the  part  of  theCrown 
to  come  to  any  determination   on 

We  therefore  followed   the   ordi- 
'  pursued  on  similar  occasiona,  de-\\life. 
oLQt  against  the  prisoner   by  allow- 
1  to  proceed,  subject  to  the  revision 

rrcd  to.     We  beg  to   inform   your\|       rpy^^  following  is  stated  to  te 
mt  we  think  the  circumstance  atatedli  ^f  ^\^^  fifteen  judges  upon  xXn. 
an  in  the  memorial,  viz.  that  two  of  U  gerved : — 
under  the  special  commiaaion  ulti-U       ..  ^^^  ^^^  prisoner  had  sb 
ared  their  opinion  in  favonr  of  then  ^  according  to  the 

Iocs  in  our  judgment  malce  no  d^' U  ^^.ection  was  good  if - 
latever;  nor  do  we   thinlc  tna^  ■^^11    li«.1P€l•"— 
ia  their  nrinds  at  the    time   of  theUP*®*^''**- 

to  affect  the  question  :    tlie  law  is 

the  majority  of  the   jndg;ea   when 

Irider  the   cir<5unistance»    above- 

ve  beg  leave  to  repreaent  to  your 
that  in  our  opinion  there  i«  no 
au^er  to  entitle  the   prisoner,  Jolin 

tree  pardon. 

"  N.  C.  Tit* 
"  J.  Pi^«i«LB: 
«•  J.  VTi 

?  yiost  Noble  the 
Xonnanbjf,**  &c 


*  n 


^^ 


FOR* 

Littledale 

Pfttteson 

Williami 

Coleridge 

Parke 

Enldne 

AldenoB 


2S6 


''  Bat  that  the  objection  ought  to  have  been 
made  before  the  prisoner  pleaded  :" — 


Lettertto  the  Editor 

REVIEW  OP  NEW  BOOKS. 


FOR. 

Lord  Denman 

Lord  Abinger 

Chief  Justice  Tindal 

Bosanquet 

Gumey 

Maule 

Alderson 

Bolfe 

Coltman. 


AGAINST. 

Littledale 

Patteson 

WiUiams 

Coleridge 

Parke 

Erskine. 


Therefore  a  majority  held  that  the  prisoner 
had  not  what  the  statute  entitled  him  to,  but 
a  majority  also  held  that  the  objection  was 
not  made  in  time. — Times. 


TO  THE  EDITOR  OP  THE  LEGAL  GUIDE. 

Jan.  20, 1840. 

Sir, — I  have  noticed  in  your  last  a  letter 
from  C.  B.,  in  which  he  suggests  that  I 
should  refer  to  the  statute  12  Car.  XL  c.  24, 
and  having  acted  up  to  that  suggestion,  I 
beg  to  return  my  sincere  thanks  to  C.  B.  in 
having  pointed  out  to  me  two  very  material 
errors ;  first,  an  erroneous  extract  (which  is 
almost  unpardonable)  from  a  statute;  and, 
secondly,  giving  a  description  of  what  So- 
cage wasj  and  not  what  it  is, 

I  am.  Sir, 
Your's  most  obediently, 

S.  A.  W. 


TO   THE    EDITOR  OF  THE   LEGAL   GUIDE. 


Sir, — As  I  think  we  ought  to  think  of  our 
more  humble  fellow-clerks,  those  who  are  not 
articled,  I  beg  to  suggest  to  you  that  there 
should  be  a  general  holiday  in  all  Attomies' 
offi<?cs  on  the  10th,  being  the  wedding  day  of 
our  most  gracious  Queen.  I  have  thus  troubled 
you,  as  there  does  not  seem  at  present  any  dis- 
position to  make  the  holiday  general,  although, 
as  a  matter  of  course,  every  articled  clerk  will 
80  make  it. 

I  remain.  Sir,  your  very  obedient  servant, 

^\n  Articled  Clerk. 
Feb  A,  1840. 


Law  and  Lawyers,  or  Sketches  and  Iliustri 
lions  o/*  Legal  History  imi/ Biographi 
in  2  vols.  London:  Longman,  Onn 
Brown,  Green,  and  Longman,  1840. 

This  is  a  work  full  of  wit  and  anecdote,  v 
to  be  appreciated  as  it  deserves,  must  be  ret 
''  The  improvement  of  reason ;  the  divertij 
men  from  sensuality  and  idleness ;  the  mai 
taining  of  propriety  and  justice ;  and  cotu 
quently,  the  peace  and  wel£ure  of  the  kis 
dom,  is  very  much  to  be  ascribed  to  t 
Judges  and  Lawyers,"  so  said  Richard  Baxu 
The  author  in  his  observatioiis  apon  U 
Educatumy  p.  5,  says  : — 

It  is  a  practice  too  common  with  conti 
versiahsts,   to    argue  against  things,  in  t 
tremes.      There  is  no  necessity,  becaojw 
lawyer  devotes  a  certain  portion  of  lus  time 
the  improvement  of  his  mind,  and  the  col 
vation  of  his  taste,  by  the  study  of  htenta 
that  he  should  therefore  neglect  the  csUt 
lus  [profession.     **  Moderation,"  says  FuDi 
''is  the  silken  string  running  through  i 
pearl  chain  of  all  virtues/ ' 

As  to  the  sort  of  education  best  cal( 
for  the  bar  student,  we  would,   in  the 
place,  observe,  that  let  hbellers  aay  what 
wUly  the  bar  is  composed,  for  the  most 
of  gentlemen.     That  sort  and  extent  of 
formation  usually  found  amongst  gentl< 
will,  consequently,  be  expected  from  anv 
who  enters  the  profession.     An  aoquainti 
with  the    classics,    more  or   less    inl 
usually  forms  a  part  of  the  education  of 
English  gentleman;  for  this  reason,  a 
education  is  desirable  to  all  who  intend 
become  members  of  the  bar.     There  have 
men,    indeed,  who  have  risen  to  the 
highest  honours  of  the  profession  without 
advantages  of  a  classical  education;   but 
would  be  as  prudent  to  imitate  their  condi 
as  it  would  be  to  obtain  for  a  son,  a  li< 
nancy  in  the  French  artillery,  under  the 
pectation  that  he  would,  therefore. 
Emperor  of  the  French. 

Again,  in  p.  11,  he  observes — 

(General  knowledge  too  is   unquesdoi 
necessary  for  the  lawyer.    Ludicrous 
have  frequently  occurred    through   the 
ficieucies  of  some  of  them  in  this  respect. 
have  heard  an  anecdote,  somewhore,  of 
eminentbarrister  examining  a  witness  in  a 
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t  of  wbieh  was  ft  aUjP.  He  asked, 
)ther  questions.  ^''Wnere  the  ship 
articular  time  T"  Oh,*'  replied  the 
the  ship  was  then  in  quarantine/' 
imtine,  was  she?  and  pray.  Sir, 
larantine  ?** 

instance  gifen  by  Mr.  Chitt^  of  the 

lerel  knowledge  to  the  lawyeruworth 

is  well  known  that  a  judge  was  so 

□orant  of  insurance    causes,    that 


cellor  Talbot,  "  are  the  only  things  needed  by 
the  hiw  student."  "  Pray,  my  Lord,"  asked 
a  fashionable  lady  of  Lord  Kenyon,  "  what  do 
you  think  my  son  had  better  do  in  order  to 
succeed  in  the  law  T"  **  Let  him  spend  all 
his  money,  marry  a  rich  wife,  spend  all  her*s, 
and  when  he  has  not  got  a  sntlling  in  the 
world,  let  him  attack  the  law!"  Such  wu 
the  adnce  of  the  old  chief  justice. 

Such  sentiments  as  these  it  has  been  the 
g  been  occupied  for  six  houn  in  fashion  to  land.  In  themselves  they  are  true, 
action  "On  a  policy  of  insurance  jbut  they  are  only  half-troths,  or  perhaps  we 
i  (Russia  duck)  &om  Russia,  he,  in  :  should  rather  say  they  are  the  precise  converse 
9  to  the  jury,  complained  that  no  |  of  great  erron.  A  wealthy  man  is  less  likely 
ad  been  given  to  show  how  Russia  { to  make  a  good  lawyer  than  a  man  who  is  not 
taking  the  e^r A  of  that  name  for  the  :  rich,  just  ss  we  are  told  he  is  less  likely  to  in- 
l  be  damaged  by  sea  water,  and  to  ;  herit  eternal  life.  But  we  read  no  where  in 
t  r'  !  Scripture  that  poverty  is  the  road  to  salvation, 

.29—  'An  individual  who  "has  every  thing  hand- 

ihip  in  a  solicitor's  office  has  also  ^ome  about  him,"  on  whom  fortune  has  abun- 
imended  by  high  authority  as  a  ( dantly  showered  her  gifts,  and  to  whom  plea- 
ol  for  the  bar.  Lord  Tenterden,  ii  •««  offera  her  thousand  inducements,  is  assu- 
esolved  to  turn  his  attention  to  the  |1  redly  not  the  most  likely,  nay,  is  just  the  least 
r  some  time  in  the  office  of  a  large '  lively  person,  with  Sir  William  Blackstone, 
aig's  Ck>urt«    This  step  he  wss  in-  to— 


ake  upon  the  recommendation  of 
er.  Hr.  Bendey,  the  Conveyancer, 
two  or  three  yean  ago,  was  for  a 
e   time    in  one  of  the  principal 


welcome  businets,  welcome  strife. 


quired,  a  fiudlity  of  mastering  every 
and  case  that  came  before  him, 
ifficolt  or  repulsive  it  might  be. 
leman,    who  was   eminent  in   his 


Welcome  the  cares,  the  thorns  of  Ure ; 
The  Titage  waoi  the  purbllDd  sight, 
The  toil  by  day,  the  Ump  by  night." 

.    ,      ^  J  ,.     1.         ^     ,  So  he  is  the  more  likely  to  tread  "  the  prim- 

ses  m  London;  and  has  been  often  |  ^^     ^j^  ^f  dalliance,'^  than  "  the  steep  and 
Clare,  that  he  owed  to  the  habito  thomV  way  to  heaven." 

It  may  be  questioned  whether  poverty,  and 
the  difficulties  which  so  often  beset  men  in 
their  passage  through  life,  have  all  the  bene- 
ficial influence  which  is  ascribed  to  them, 
the  profession— and  there  is  none  r^^  school  of  adveraity  as  often  indurates  as 
ires  more  positive  learning— never  !  g^ftens  the  aflFections  of  mankind.  In  msny 
?  advantage  of  pupilage  in  any  bar-  ^^^  instead  of  producing  humiKty  and  in- 
unben.  All  the  information  andj  ^ngtry^  it  produces  only  dugust  and  indifle- 
he  obtained,  he  acquired  during  ^nce.  Again,  looking  particuburly  to  our  pro- 
:_      ov:-^ «  rm.  fcasiou,  it  may  be  doubted  whether  poverty 

has  not  in  many  cases  the  effect  of  distract- 
ing the  attention  from  professional  snbjecU. 
When  the  unfortunate  Donald,  the  author  of 
"  Vimonda,"  was  asked  how  he  was  getting 
on  with  his  tragedy,  he  replied  in  a  tone  of  m- 
describable  sorrow,  "  Talk  not  to  me  of  my  tra- 
gedy, I  have  more  tragedy  than  I  can  bear  at 
home."  With  a  family  reduced  ahnost  to  etar- 
an  attorney.  Lord  Kenyon  served  yi^tion^  we  could  haraly  expect  his  mind  to 
Sir  William  Garrow  passed  some  Yu^^e  been  devoted  to  his  noue  subject. 

jjord  Erskine  said  that  the  fint  time  he 
addressed  the  Court,  he  wss  so  overcome  with 
confusion  that  he  was  about  to  sit  down. 
"  At  that  time,*'  he  sdded,  "I  fracied  I  could 
feel  my  little  children  tnggiag  st  my  gov&.  » 
I  made  an  eflfort— went  on,  sad— snccttcdcd.'" 
With  a  man  of  less  sanguine  temperniift  tW 
same  feeling  would  have  only  added  »e  k«. 
confusion — the  convictica  thai 


ip.  Chief  Baron  Thompson  com- 
\  legal  studies  in  an  attorney's  office; 
d  Lord  Wynford  and  Sir  William 
ord  Thurlow  was  articled,  together 
»er  the  poet,  to  a  solicitor  near  Bed- 
i  and  his  great  piedeceasor.  Lord 
,  passed  through  the  same  ordeal. 
ras  in  his  father's  office  for  some 
le  time.    Lord  Macclesfield  actually 

IS 

solicitor's  office,  as  did  Sir  Samuel 
Lord  Oifford  was  regularly  articled; 
so  was  Lord  lifford.  Chancellor  of 
ud  Sir  George  Wood  and  Sir  Francis 
ry  learned  and  distinguished  judges. 


chapter  of  £ari«y  STnijGGLss  of 
Lawykrb,  p.  39,  we  read — 
s  and  Poverty,*'   said  Lord  Chan- 
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cess  at  that  time  depended  the  futnre  welfiure 
of  those  he  loved  would  only  have  aggravated 
the  emharrassment  of  his  novel  situation. 

Fletcher  Norton  toiled  through  the  routine 
of  circuits  and  Westminster  Hall  for  many 
years  without  a  brief.  Mr.  Bearcro/t,  one  of 
the  most  eminent  barristers  of  the  last  cen- 
tury, and  who  died  Chief  Justice  of  Chester, 
underwent  the  severest  difficulties  in  his  pas- 
sage to  wealth  and  fame.  His  industry  and 
perseverance  were  indomitable.  For  many 
years  his  practice  was  so  limited  as  hardly  to 
suffer  him  to  subsist  with  the  strictest  eco- 
nomy. He  sometimes,  however,  thought  of 
relinquishing  the  law  as  a  profession,  but  a 
just  estimation  of  his  own  acquirements  in- 
duced him  to  continue,  and  he  at  last  made 
himself  known,  and  obtained  an  immense  prac- 
tice and  a  high  reputation.     It  was  a  long 


time  before  the  eminent  merits  of  Mr.  He 
afterwards  a  puisne  judge  in  the  King^s  Ben( 
became  recognised.     Lord  Kenyan  spoke 
him,   when  in  his  47th  year,  aa  "  i 
youn^  man.*'     Sir  W,  Grant  travelled  mani 
circmt  before  he  obtained  a  single  brief, 
at  last  owed  to  the  friendship  of  a  Minii 
what  he  was  entitled  to  expect  from  his 
merits. 

We  would  willingly  make  further  extraru 
but  that* our  space  denies  it.  The  whole  woi 
is  an  illustration  of  the  rewards  that  hii 
attended  industry  and  perseverance,  and  j 
richly  merits  the  notice  of  every  aspirant  ti 
legal  fame  and  distinction.  ' 


EXCHEQUER  OF  PLEAS. 


Sittings  at  Nisi  Prius  in  Middlesex  and  London,  before  the  Right  Honourable  J  ami 
Lord  Abingbr,  Chief  Baron  of  her  Majesty's  Court  of  Exchequer,  after  Hilar 
Term,  1840. 
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Saturday 
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22 

'  Monday 
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24 

Towday 

»» 

25 

.  Wednesday 

99 

26 

^,*      *.v 

Wv 

Middlesex. 

Common  Juries. 

Revenue  and  Common  Juries. 

Common  Juries. 


Special  and  Common  Juries. 


Common  Juries. 


LONDON. 


To  Adjourn  only. 

Adjournment  day. — Common  Juries. 

Common  Juries. 


Special  and  Common  Junes. 


Common  Juries. 


The  Court  will  sit  at  half-past  Nine  o'Clock* 
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DHISSION   OF   AlTOBNlEB. 

New  Bulk. 

tiered*  that  every  person  who  shall 
apply  for  admission  as  an  Attorney 
irt,  and  who  shall  oot  hare  heen 
in  Attorney  and  SoHcitor  of  any 
t,  shall  (in  addition  to  the  notices 
'II  to  the  Examiners,  Masters,  &c. 
1  by  a  Rule  of  Hilaiy  Term,  6  WU- 
^36,  read  in  aU  the  Courts^  for  the 
le  full  Term,  preTious  to  the  Term 
e  shall  apply  to  he  admitted,  cause 
Liid  place  or  pkces  of  abode  for  the 
Li  tig  twelve  months,  and  also  the 
imes,  and  place  or  places  of  abode 
)ruey  or  Attomies  to  whom  he  shall 
articled,  written  in  legible  charac- 
afiixed  in  the  Exchequer  Office  of 
such  place  as  public  notices  are 
ixed,  and  also  enter  or  cause  to  be 
two  books  to  be  kept  for  the  pur- 
it  the  chambers  of  the  Lord  Chief 
I  the  other  at  the  chambers  of  the 
ins  of  this  Court,  his  name  and 
aces  of  abode  for  the  last  preceding 
Qths,  and  also  the  name  or  names 
or  places  of  abode  of  the  Attorney 
led  to   whom  he  shall  have    been 

(Signed)  Abinger, 
J.  Parke, 
E.  H.  Aldbrson,     J 

J.  GURNEY) 
R.  M.  ROLFE. 


)URT  OF  EXCHEQUER. 


iLALY  Term,  1840,  3  Vict. 

!3. — This  Court  will,  on  Monday, 
lay  of  February  next,  hold  sittings, 
>Toceed  in  disposing  of  the  businesg 
liug  in  the  New  Trial  paper  on  the 
and  on  the  following  days,  viz.  the 
b,  20th,  and  21st  days  of  February, 
le  same  21st  day  of  Febmary,  and  on 
lay  of  the  same  month,  will  proceed 
ing  of  the  busineas  now  pending  in 
al  paper. 

By  the  Court. 


NEW  POSTAGE  ACT. 


Postage  of  Letters  between  France  and 

Great  Britain. 

A  corespondent  has  furnished  us  with  the 
following  answer,  just  received,  jto  his  strong 
remonstrance  against  the  old  (British)  rate 
being  still  charged  here  at  the  post-paid  office. 
He  has  set  the  question  at  rest : — 

"  Sir  —  I  beg  to  acknowledge  the  receipt  of 
your  letter  of  the  16th  instant,  and  to  acquaint 
you,  in  reply,  that  the  British  rate  on  a  letter 
from  France  to  Sliffo,  or  any  other  part  of  the 
United  Kingdom,  is  lOd.  only,  under  half  an 
ounce;  and  that  the  French  Post-office  has 
been  furnished  with  a  copy  of  the  new  regular 
tions  to  that  effect.  I  have  no  doubt  that 
the  errors  which  have  been  committed  by  the 
office  at  which  the  letters  sent  by  you  were 
post-paid  will  be  corrected  on  a  proper  repre- 
sentation being  made  to  the  Director-General 
of  the  Posts  of  France. 

**  I  am.  Sir,  &c. 

"THOS.  LAURENCE,  Assistant-Secretary, 
"General  Post-office,  London,  Jan.  25."— 
GMgnani. 


SPRING  ASSIZES. 


HOME  CIRCUIT. 

(Before  Lord  Abinger  and  Sir  Joseph 
Littledale.) 

Hertfordshire. — Wednesday,  February  2(3,  at 
Hertford. 

Essex.— MoDitay,  March  2,  at  Chelmsford. 

Kent. — Mondav,  March  9,  at  Maidstone. 

Sussex. — Monoay,  March  16,  at  Lewes. 

Surrey. — Monday,  March  28,  at  Kingston- 
upon-Thames. 


NOTICE  TO  CORRESPONDENTS. 


A  Country  Articled  Clerk.— Your  letter  is 
under  consideration.  We  much  wish  that  our 
large  mass  of  correspondence  had  vanished 
from  our  table,  so  as  to  admit  of  your  request 
being  complied  with.  You  will  have  yow  turn 
if  Improved. 

R.  H.— C.  V.  B.— J.  L. — Young  Cok^^- 
(Toung  Fa/ttYy  would  have  been  a  better  adop- 
tion)—W.  K.— E.  D.— An  Old  Subscriber— 
all  under  consideration. 

C.  B. — ^We  have  your  letter  and  enclosure. 
In  reply  to  your  P.  S.  see  the  advertisement. 
It  appears  to  be  the  first  edition,  revised  and 
corrected  to  the  present  date. 
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TO  COUNTRY  SUBSCRIBERS. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription  ^1.  10«. 

We  have  no  need  to  make  any  alteration  in 
this  Notice  by  reason  of  the  New  Postage 
Regulations,  which  are  all  fully  and  officially 
detailed  in  this  paper.  Our  Country  Subscribers 
will  continue  to  receive  it  as  heretofore,  Postage 
Free,  without  any  fprther  charge. 

Jutt  Published,  price  One  Ouinea, 
8BOOND    EDITION, 

COMMENTARIES  ON  THE  CONSTI- 
TUTION and  LAWS  of  England,  incor- 
porated  with  the  Political  Text  of  J.  L.  Db 
LoLMB,  Advocate.  By  Thomas  Georgb  Wes- 
tern, £s<j.  F.  R.  A.  S.,  of  the  Middle  Temple. 
This  Edition  contains  alterations  and  additions^ 
showing  the  entire  New  Legal  and  Politica] 
Constitution  of  the  Country  at  the  present  day. 

Human  Punishment. 

Mr.  Western  makes  the  following  obsemrtiotis  upon 
the  manner  in  which  "  human  punishment  may  -  be 
considered  with  regard  to  its  power,  end,  and  meiuare. 

**  With  respect  to  the  power  or  right  of  the  legis- 
Uture  to  enact  punishment,  any  one  must  see  the  mis- 
chief that  would  arise,  if  men  were  allowed  to  redress 
their  own  grievances.  But  no  man  being  a  proper 
judge  in  his  own  ease,  the  power  of  enacting  punish- 
ment is,  with  the  strictest  Justice,  transferred  itom 
individuals  to  the  sovereign  authority,  and  thereby 
one  of  the  evils  which  eivil  government  was  intended 
to  remedy  is  prevented. 

**  The  Justice  of  human  punishment  can  originally 
he  maintained  on  no  other  principles  than  those  of  the 
laws  of  nature,  which  authorise  every  man  to  secure 
himself  against  the  assaults  of  others.  But  with 
regard  to  the  particular  mode  of  punishment  which 
may  be  thought  best  calculated  to  defend  every  indi- 
vidual,  in  his  dvil  capacity,  from  Injury,  that  must  be 
left  to  the  wisdom  and  determination  of  the  supreme 
legislative  authority.  And  it  is  in  vain  for  any  criminal 
to  say,  that  this  or  that  penalty  is  too  severe  for  his 
crime ;  for  it  is  a  maxim  of  the  constitution,  that  every 
man  is  consenting  expressly  or  Impliedly  to  every  act 
of  the  legislature.  The  criminal  code,  therefore,  is  a 
constituent  part  of  that  original  contract  into  which 
evary  maa  enters  when  he  first  becomes  a  member  of 
society ;  and  was  intended  to  contribute  to  his  personal 
safety  and  happiness,  till  his  own  folly  brought  down 
its  terrible  vengeance  upon  his  head. 

*'As  to  the  end  of  human  punishment;  it  is  not 
inflicted  by  way  of  revenge :  for  that  w6uld  be  to  usurp 
the  prerogative  of  God,  to  whom  only  vengeance 
b^du^th.  Neither  Is  it  awarded  to  make  an  atone- 
nant.  For  every  wiUhl  violation  at  human  laws  that 
are  not  contrary  to  revelation,  is  a  breach  of  the  moral 
law ;  and  no  human  sofRsring  can  remove  the  guilt  of 
the  offender,  or  make  whole  the  law  which  he  has 
1|roken.  Suffering  is  the  eflbet  of  transgression.  Now 
it  is  utterly  impossible  that  an  effeet  sbovld  destroy 
the  cause  which  produced  it  No  length  of  confine- 
nknt  of  a  debtor,  for  instance,  will  discharge  the  debt 


which  he  owes.     la  short,  It  is  firom  the  dcriptu 
alone  that  we  learn  how  sin  can  be  pardon^i  r; 
sistently  with  the  Divine  attributes  and  govern 
(Rom.  ch.  3.  v.fiO,  "26;  1  Pet.  ch.  3.  v.  18.)    Tlie 
design  of  the  legislature  in  enacting  pdnishmeot^  is 
prevent  the  commission  of  the  same  crime  in  fu 
so  as   to  secure  the  public  safety ;    therefore  t 
punishments  should  be  merciful  in  proportion  to 
crime  committed,  and  not  savour  of  revenge.    Cri 
are  more  effectually  prevented  by  the  certainty  t 
by  the  eetferity  of>  punishment.    Great  severity  of 
law  has  always  been  found  to  defeat  its  own  eod  ; 
its  execution  is  hindered  by  public  humanity,  ami 
criminal  escapes  punishment.    The  certainty  of  9u 
ing  a  mild  punishment  will  deter  men  from  b 
the  laws  much  more  effectually  than  (as  i 
recently  the  case)  the  uncertain  penalty  of  deatU.' 
B.  II.  c.xi.  p.377. 

The  First  Edition  of  this  Work  was  dedi 
cated  by  Command  to  Her  Majesty  tlJ 
Queen,  and  was  honodred  'by  the  mast  distim 
guished  patronage  at  home  and  abroad.  It  is  i| 
work  well  adapted  for  Students. 
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bnsband  from  receiving  the  rents,  and  his 
order  in  that  respect  was  confirmed  by  Lord 
Eldon,  by  whom  an  order  was  made  to  di9- 
charge  the  iiyonction.  Unfortunately  this 
ease  was  not  reported,  until  the  order  on 
which  the  question  now  arises  had  been  made ; 
bat  up  to  November,  1832,  when  that  decree 
was  pronounced,  it  seems  to  have  beencon« 
sidered  as  clear,  that  n  gift  to  a  woman  for 
her  sole  and  separate  use,  independently  of 
her  husband,  conferred  on  her  a  separate 
estate  during  her  marriage,  though  she 
might  be  single,  when  the  gift  vested  in 
interest  or  possession.  The  separate  estate 
was  considered  simply  as  an  estate  vested  in 
a  woman,  which  this  Court  would  protect 
against  the  marital  power  of  her  husband, 
and  no  question  has  been  raised  farther  as 
to  the  validity  of  the  restraint  or  alienation 
affecting  the  separate  estate  ;  and  according 
to  the  law  thas  understood  has  been  the  con- 
stant practice  of  the  profession,  and  there  are 
many  cases  in  which  married  women,  and 
through  them  their  families  derive  their  sole 
support  from  provisions  made  for  them,  on 
this  understanding,  if  the  gift  is  so  limited 
as  to  be  for  her  separate  estate,  during  the 
period  of  coverture  only,  this  Court  would 
not  extend  it  further,  and  the  case  of  Benson 
V,  Benson  is  in  conformity  with  that 
princfple. 
The  cases   which  raise  the  question  are 
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miner  the  judgment  of  Lord  L^ho- 
il.  R.,  in  Tullett  v.  Armstrong^ 
ted  by  the  Lord  Chancellor,  we 
)e  understood  by  our  readers,  that 
ivelt/  publiihed  in  this  paper,  and 
tbenticity  may  be  relied  upon. 
iNGDALE  continued  upon  the  ques* 
ime  distinctly  under  the  consider- 
c  Court,  in  Anderton  v.  Anderton, 

Keen,  There  leasehold  property 
by  will  to  a  woman,  then  single, 
5  use,  free  from  control  of  any  prc- 
nd,  or  any  husband  to  come.  Tlie 
iji  single  at  the  testator's  death, 
med  so  for  several  years  after- 
•efore  she  married  she  desired  to 
Toperty  settled  to  her  separate  use. 
ed  husband  refused,  and  the  mar- 
ie    place     without   a    settlement. 

marriage,  the  wife  claimed  tlie 
)or ty  for  her  separate  use,  and  al- 
•  husband  insisted,  not  only  that  a 
e  separate  use  of  an  unmarried 
IS  unsustainable,  as  an  attempt  to 
power  of  disposition ;  but  in  that 

was  an  agreement  to  forego  her 

it  was  decided  that  she  was  enti- 
i  leaseholds  for  her  sole  and  se[ia- 

This  was  a  decree  of  Sir  John 

ho  bad,  in  a  previous  stage  of  the  I  Newton  v.  Reid,  Massey  v.  Parker,  and 
inted  an  injunction  to  restrain  tlie  I  the  two  orders  in  Newton  v.  Reid,  and 
[.  ''  R 
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Brown  c.  Pocock.  there  being  two  cases  of 
the  same  name,   were  made  by  the  Vice- 
Chancellor,  as  it  would  seem,  without  any 
argument  at  all.     In  each   case   property 
was  given  to  the  woman  for  her  separate 
use,  without  power  of  assignment  by  way  of 
alienation,  and  the  alienation  was  made  dur- 
ing her  coverture.     In  the  first  case  the  Vice- 
Chancellor  is  reported  to  have  said*  that  at 
the  time  the  restriction  was  void,  because 
the  annuity  was  not  given  over  on  aliena- 
tion; and  subsequently  he  is  reported  to 
have  said,  that  the  restriction  or  alienation 
was  rendered  ineffectual  by  the  context  of 
the  will  in  that  case.     In  the  other  case  no 
reason  whatever  is  assigned  by  the  Judge, 
though  the  reporter  has  transferred  an  obser- 
Tation  of  Counsel  to  his  marginal  note;  but 
on  a  subsequent  occasion  the  Vice-Chancel- 
lor  is  reported  to  have  said,  that  the  case  of 
Benson  v.  Benson,  and  Newton  v.  Reid, 
proceeded  upon  this,  that  the  policy  of  the' 
aw  being  in  favour  of  the  power  to  assign, 
the  Court  will  not  permit  that  power  to  be 
restricted  by  a  fetter  which  is  to  take  effect 
on  a  subsequent  marriage.     On  this  it  is 
necessary  to  observe,  that  in  Benson  v.  Ben- 
son, the  alienation  took  place  during  widow- 
hood,  while  in  Newton  r.  Reid  the  aliena- 
tion  was  during  coverture.     In  Massey  v. 
Parker,  it  was  a  question  whether  the  pro- 
perly was  given  to  the  separate  use  of  the 
wife  ;  if  it  was  so  given  in,  fetter  was  im- 
posed  on  it,  and  in   that  respect  it  differs 
from  the  present  case.     The  Lord   Chan- 
cellor, then  the  Master  of  the  Rolls,  having 
determined  the  estate  was  not  given  to  the 
woman  for  her  separate  use,  the  case  might 
there  have  ended ;  but  his  Lordship  proceeded 
to  declare  his  opinion,  that  if  the  property ' 
had  been  given  to  the  woman's  separate  use, 
It  would  upon  the  marriage  become  the  pro 
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established  decision,  while  it  ne<«itn  t 
existence  of  thd  separate  estate  in  mid  t  a 
as  the  present,  which  woald  alooe  pa  i 
end  to  the  restraint  or  alienation ;  im 
must  be  admitted  that  the  case,  Nevtu 
Reid,  though  the  order  was  made  viiifl 
opposition,  has  been  more  than  onceTefen 
to   without  disapprobation.     In  the  «ib 
quent  case  of  Davis  17.  Thomcroft,  tke  Vi 
Chancellor  has  expressed   himself  to  U 
always  understood  that    property  na? 
given  to  the  separate  use  of  a  womaD, 
ried  or  unmarried  ;  and  he  stated,  as  I 
ceived  correctly,  that  the  practice  of  tb 
fession  has  been  in  accordaDce  with  jilnt 
nion  without  variation,  and  in  6omecase» 
been  stated  also,  as  I  conceive  correctljt 
the  cases  of  Newton  v.  Reid,  and  fieo.« 
Benson,  and  Jones  v.  Salter,  are  all 
in  which  the  question  was  whether,  if^ 
Court   permits    property  to  be  settM 
the  separate  use  of  a  woman,  it  will 
admit  of  there  being  a  restraint  in  di 
of  it ;  but  upon  this  statement  it  is  im 
to  add,  that  this  case  of  Jone?  «u 
Benson  v.  Benson,  and   the  first  cvst 
Brown  v.  Pocock,  only  shew  that  the  Q 
do^s  not  admit  of  such  a  restraint  whiit^ 
woman  is  single ;  whilst  the  cases  of  Nei 
V.  Reid,  and  the  second  case  of  BrotrJ 
Pocock,   are    the    only   reported   case^ 
which,  notwithstanding  the  fetter  annei 
the  separate  estate,  the  Court  has  pe 
alienation  during  coverture.     On  the  n 
of  the  cases  to  which  I  have  last  adve 
appears  to  have  been  the  opinion  of  the 
Chancellor,  when  Master  of  the  Rolls, 
separate  estate  would  not  arise  on  cove 
if  the  subject  of  it  vested  in  the  woman 
single;  and  it  appears  to  be  the  opinio 
the  Vice-Chancellor,  that  the  separate  e< 
would  arise  on  coverture,  though  the  sulij 


wxAm*^  ^^  Ai.      V      t        ,  ^ "'^—^  •«  IOC  wjj  %^vy«ji  cure,  ujuuim  uie  SUIT 

perty  of  the  husband,  as  ,he  validity  ^f  the  of  it  vested  in  the  woman  while  single ;  ( 

restramt  on  alienation  annpiira  ♦/.  ,««  ♦^  ^^  i  *u.  n, i .  ..  **    . 


restraint  on  alienation  appears  to  me  to  de- 
pend  on  the  existence  of  the  separate  estate, 
it  is    not    to   be    denied  that    the   case  of 


the  Court  would  not  sanction  any  restraic; 
alienation  of  such  separate  estate.  In  this  *a 
of  the  authorities,  I  own  I  have  found  o 


Massey  t,.  Parker  is  to  be  considered  as  an  I  self  extremely  embarrassed,  and  I  could  b 
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to  hare  bod  tb»  OMe  re-argued  before 
rd  Cbaooellory  and  in  tbe  presence  of 
e-Chaacdlor.  Not  finding  tbat  coarse 
d  o^  I  bave  given  tbe  subject  my 
enttoo;  and  though  afl^r  what  has 
I  must  own  my  own  opinion  with 


To  THE  Editor  of  thb  Lsoal  Guidb. 
ANSWER  TO  PROBLEM  Xlf.    VOL.  3. 

Scintilla. 
What  is  the  doctrine  of  Scintilla? 
By  the  statute  27th  H.  8.  c.  10.  com- 


strust,  ret,  as  it  does  appear  to  me  { ™0"'y  called  the  Statute  of  Uses,   it  was 


opinion  expressed  in  Massey  v.  Par- 
lecessarily  inconsistent  with  the  deci- 
\ewton  e.  Reid,  and  the  orders  in 

r.  Reid,  and  the  second  case  of 
r.  Pocock,  are  not  warranted  by  for- 
lorities  and  doctrines  of  the  Court,  I 
ofuse  to  tbe  parties  in  this  case  the 
t  of  my  opinion,  such  as  it  is.  I 

considered  all  the  cases  I  have  been 


enacted  *^  that  the  estate,  &c.  that  was  in 
such  person  or  persons,  that  were  or  should 
be  f^ised  of  any  lands,  Sec.  to  the  use,  confi- 
dence, or  tru«t  of  any  such  pc^rson  or  persons, 
should  be  from  thenceforth  deemed  to  be  in 
him  or  them  that  had  or  should  have  such 
use,  &c.  B,fiex  such  quality,  manner,  form, 
and  condition  as  tliey  had  before  in  or  to  the 
use,  &c,  that  was  in  them.**     It  transferred 

ind  on  the  subject,  and  I  am  unable ,,  ^^®  '®S*'  ®'^^  ^^  ^^®  <^^^"*  9^  ^^^*  ^^"^t 
fiy  authorities  prior  to  those  I  have  ]'''*  feofiraent  be  made  to  A,  and  his  heirs  to 
d,  or  any  satisfactory  principle  for  |  ^^^  "^®  ^^  B.  and  his  heirs,  the  seisin  b 
>Mtion,  that  a  gift  to  a  woman  for  (transferred  to.  and  the  use  executed  in  B. 
VI  te  use  IS  invalid,  if  she  chances  to  '^^  attract  the  legal  estate  under  the  statute, 
at  the  time  when  the  benefit  of  the  ^'  ^^  necessary  that  there  sliould  be  an  use  in 
mes  vested  ;  or  for  this  proposition,   ^^^ »  ^  question  arose,  therefore,  how   the 

statute  operated  upon  contingent  uses.  As 
the  statute  was  supposed  to  extract  all  the 
estate  of  the  feofiee  to  uses,  various  opinions 
were  held  as  to  the  person  in  whom  was  the 
:  seisin  to  serve  the  contingent  uses  as  they 
should  arise,  (a)  The  point  arose  in  Brent's 
case,  2  Leon.  14.,  and  Manning  and  An* 
drewes*  case,  1  Leon.  256.  But  the  ca>e 
where  the  question  came  more  directly 
under  the  notice  of  the  judges,  and  where 


restraint  of  alienation  of  the  separate 
-ted  in  a  married  woman  is  invalid, 
L-orn panted  by  a  gift  over  an  aliena- 
>  sanction  either  of  those  proposi- 
ild,  as  it  appears  to  me,  defeat  the 
d  purpose  which  was  contemplated 
>urt,  when  it  framed  its  principles 
t  the  separate  estate  of  a  married 
As  this  subject  has  g^iven  occasion  to 
ible  discussion,  and  as  a  decision 


ed  here  cannot  settle  the  question,  \  ^^  doctrine  of  scintilla  is  said  to  be  csta- 


of  great  importance,  I  am  desirous 

case  should  be  brought  under  the 

ition  of  a  higher  tribunal  without 

cessary  delay,  and  I  will  afibrd 

ility  in  my  power  for  the  correction 

Tor  into  which  I  haye  fallen. 
(To  be  emdimudL) 


e 
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is  a  sufficient  Signature  by  the 
r  his  Agent,  to  an  Agreement  for 
and  Purchase  of  Land  ? 


blished  is  Chudleigh's  case,  1  Co.  Rep.  120. 
There  Sir  Richard  Chudlcigh  conveyed  an 
estate  to  the  use  of  trustees  and  their  heirs 
during  the  life  of  his  son  Christopher,  re« 
mainder  to  the  use  oftlie  sons  of  Christ aplicr 
successively  in  tail,  remainders  over.  The 
feofiees  enfeoffed  Christopher  of  the  lands 

(a)  In  order  to  give  •fleet  to  the  oontingrat  uses, 
and  to  preTent  the  "  uni renal  dixqniet  of  the  realm" 
(Popham,  C.  J,  in  Cbndleigh'a  case),  the  judges  le- 
solved  that  a  pottibUity  of  aeitin  stiU  remained  in  the 
feoffeei ;  not  an  actaal  estate,  but  a  Scimiilia  juris  et 
tituU. 
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before  he  bad  a  son.     Wbether  tbe  contin- 
gent use  to  tbe  unborn  sons  of  Cbristopber 
iiras  destroyed,  was  tbe  question,     Periam 
and  Walmesley  beld  tbat  tbe  use  was  not 
destroyed;  but  rejected  tbe  doctrine  of  scin- 
tilla (Periam    comparing  it  to  Sir  Tbos. 
More's  Utopia,  132  b),  and  insisted  tbat  tbe 
seisin  of  tbe  feoffees  was  sufficient  to  serve 
tbe  future  uses  wben  tbey   came  in  esse : 
tbey  beld  also  tbat  as  tbe  uses  were  never  in 
esse,  tbey  could  not  be  suspended,  133  a. 
Tbe  remaining  judges  agreed  tbat  tbe  feoff- 
ment made  by  tbe  feoffees  wbo  bad  an  estate 
for  life  by  limitation  of  tbe  use,  divested  all 
the  estates  and  future  uses  also,  134  b.:— tbat 
tbe  statute  could  not  execute  any  uses  tbat 
were  not  in  esse ;  and  after  arguing  tbat  the 
statute  did  not  divest  tbe  feoffees  of  tbe  estate, 
it  Was  beld  by    Popham  and    Anderson, 
C.  J.J.   and  four    other  judges  tbat  tbe 
fepffees,  since  tbe  statute  bad  a  possibility 
to  serve  the  future  use  wben  it  came  in  esse ; 
and  that  in  tbe  mean  time  all  the  uses  in 
esse  shall  be  vested ;  and  wben  tbe  future  uses 
come  in  esse,  then  the  feoffees  (if  the  pos- 
session be  not  disturbed  by  disseisin  or  other 
means)  shall  have  sufficient  estate  and  seisin 
'  to  serve  the  future  use  wben  it  comes  in 
este,  to  be  executed  by  force  of  the  statute, 
and  that  seisin  and  execution  by  force  of  tbe 
statute  ought  to  concur  at  one  and  tbe  Bame 
time.     And  they  held  that  if  the  possession ' 
Was  disturbed  by  disseisin  or  otherwise,  the , 
feoffees  would  hate  power  to  enter  to  revive , 
.  the- future  uses^  according  to  the  trust  re> 
|K)sed  in  them,  unless  they  did  by  any  act 
bar  themselves  of  their  entry,  137a.  (*)  That 
whieh  weigked  m^  the  judges  to  be  of  opi- 
nion fbr  leaving  a  right  of  ^try  in  tbe  feof- 
fees to  p^erve  the  contingent  uses,  was. 


their  fear  of  perpetuities,  2Cmi8e'sDig.40B.; 
Kent  t;.  Hartpool,  1  Ventr.  806.    That  the 
contingent  remainder  was  destroyed,  by  the 
destruction  of  tbe  particular  estate  by  feoff- 
ment or  conveyance,  before  the  eontingent 
remainder  came  in  esse  was  settled  by  Chud* 
leigb*s  case,   and    confirmed    by  Ardier's 
case,  1  Co.  rep.  66.,  though  Archers  c»e 
was  reported  first,  Sug.  on  Pow.  125.    In 
tbe  case  of  Wegg  v.  Villiers,  24  Car.  1.: 
2  Ro-  Ah.  796,  Roll,  C.  J-,  with  Nicholts 
and  Aske  resolved  (inter  alia),  that  if  tbe 
tenant  for  life  in  remainder,  did  not,  opoQ  feoff- 
ment by  immediate  tenant  for  liii^,  enter  sots 
to  support  the  contingent  uses,  the  feoffees 
may  enter  to  revive  the  contingent  use,  and 
then  by  their  entry  tbe  contingent  use  shall 
be  executed  in  tbe  person  entitled,  for  then* 
is  a  scintilla  juris  in  the  feoffees,  athemtl^ 
the  contingent  use  will  be  destroyed.    And 
in  the  same  case,  in  B.  R.  Newdlgale,  J. 
thought  that  rather  than  the  ieontingent  tia: 
should  be  destroyed,  the  "covcnanteeB  migbi 
employ  their  scintilla  to  preserve  it.    These 
expressions  seem  to  imply  a  want  of  conrk- 
tion  in  the  stability  of  tbe  doctrine. 

What  (says  Sugden,  1  Pow.  31.)  is  thij 
scintilla  juris  et  tituli  ?  If  it  be  an  actual 
interest,  it  cannot  be  revested  in  the  feoffeef 
a<yainst  their  own  feoffment.  If  it  be  not,  wbj 
should  it  not  be  considered  in  the  light  of  a 
collateral  power  which  the  donee  cannot 

destroy? 

The  doctrine  of  scintilla  seemt  aow  to  be 
treated  as  a  nullity,  or  as  a  theory  only  cu- 
rious as  abowing  U^  astuij^  xrf  Jt/j^. Judges  is 
their  desire  to  supQOrJL  contingent  uses  and 
pnevent  perpetuitiea,  ,  (Mr-nSwi^p^^; -how- 
ever, Uses,  vok  Ik.aoppoMs  it).  Where  w 
the  necessity  for  it  ?  As  we  are  compelled 
to  hold  tbat  the  estate  is  eiecyte^  in  the 
remaiRderi?[i|^n,.sQ  f^  tip  exhaust  tli^  seisin  o 


(i)  From  Andc«on'.  report  of  tW.  case  which  Sir  E, ,  ^^^   ^^^^^  ^^^^  ^^  rising  6f' the  use.  wkc 
Sagden  (I  Pow.  SS)  says  it  tbe  best,  it  appears  that'*  ^^ 


•the  jadgei  were  of  opinion  tluit  not  a  mere  fdntiUa^ 
hut  aaiiflicieDt#«fiif#  rtmafaied  in  tbe  Ceoff^  to,  sup- 
port the  naea. 


is  there  in  the  act  which  should  enforce  l 
to  say  tbat  tbe  estates  shall  notopen^  and  c 
once  let  in  the  contingent  uses  as  they  cam 
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The  question  having  been  put  from  the  chairt 
the  motion  was  agreed  to. 

Mr.  Hume  wished  to  have  it  understood  whe* 
ther  the  sheriff  was  to  be  discharged  on  payment 
of  his  fees  in  the  usual  way,  or  otherwise. 

The  Spbakbr  stated  it  to  be  his  opinion  that 

persons  in  custody  of  the  Sergeant,  who  had  been 

ordered  into  confinemeoi  by  the    house,  and 

whose  health,  it  was  stated,  would  be  endangered 

le  it  continaes  an  use,  but  merely  ;|  hy  further  confinement,  ought  to  be  at  once  dis- 

the  legal  estate.     Then,  the  \'^f'^  ^^  *^^  house  without  payment  of  their 

SCOTLAND. 


The  intention  of  the  act  was  to 
he  feoffee  of  ereiy  thing ;  he  totu 

0  the  uie  of  the  nnborn  ces^t^wgtie 

1  when  they  come  in  esse,  the  words 
Uitute  are  satisfied.     Sug.  on  Pow. 
Of  the  same  opinion  is  Hayes. 
statute  makes  no  alteration  in  the 


uces 


no  sooner  executed,  than  the  statute 
he  use  with  legal  qualities,  convert- 
to  a  contingent  remainder.  When  a 
nee  to  uses  is  made,  all  the  present 
converted  into  l^al  estates^  and  all ' 
nd  contingent  uses  are  converted  into 


JUDOBS  OF  TUB  SUPaSMB  COUBTS. 

Mr.  Wallacb  rose  to  move,  in  pursuance  of 
notice,  for  a  committee  to  inquire  into  the  admi- 
nistration of  the  law  in  the  Supreme  Court  of 
Scotland,  with  a  view  to  ascertain  whether  the 
number  of  judges  may  not  be  diminished*  The 
hU,  capable  in  due  time  of  ripening ;  ^on.  member  nroceeded  to  say,  that  it  was  a  con- 

tcs,     Asy  before  the  statute  of  land  v  siderable  number  of  years  since  he  first  intro- 

\  conveyed  by  A  to  B,  to  the  use  of  >^"*^*^  *^®  *".^j^*  ^^  the  notice  of  the  house,  but 
n         «At-ii  «  t*  that  a  /nvat  increase  havinir  been  made  to  the  sa- 

fe,  and  afler  his  death  to  the  use  of  j^^^  ^^  ^y^^  j^jg^,^  ^l^i,f  ^y^^  y^^^^^  ^^  ^^ 

»rQ  sons,  the  disposition  in  favour  of  court  had  considerably  decreased,  it  was  now 
s  would  have  presently  charged  the  j  "><>"  especially  necessary  to  inquire  whether  the 
c  -n      -^i  ^-    *     .  'A  t.t  '  same  number  of  judf^es  ou eh t  to  be  employed  as 

of  B  with  a  conungent  -«««^^  ;,^„  considered  requUite  wh%n  the  amoiL  if  bu- 
3.  since  the  statute  of  land  be  thus ,  gincss  was  greater.  In  the  year  1831  th^  five 
d,  the  stsUute  acting  on  the  use,  will  i  judges  who  sat  in  one  of  the  courts  had  before 
V  charge  the  lanrf  with  a  contingent  1 '»••«' '^^,6  causes,  but  in  the  year  1838  the 
'  ^  X        ,      .  -!;       ''number  of  causes  before  the  same  court  was 

-bt.  Hayes  s  Introduction  to  Con-  1 1  ^436,  showing  a  diminution  of  about  a  quarter. 
ng,  G9»  7(K  With  regard  to  the  other  two  courts,  the  eight 

o>e  then  a  conveyance  to  the  use  of ' J»<^?f«7»^^  »*  i"  ^^^^  ^^  *^*ilfJ!r  J^^2i 
.«  .    .        -^  ,  -,.  I  decided  495  causes,  but  m   1839-40  they  had 

ife,  remainder  to  the  use  of  his  un  -   ^^^y  decided  218.     It  seemed  clear  that  if  there 

n,  remainder  to  the  use  of  B  in  fee ;  1  were  onlv  one  court  of  review  which  sat  for  a 

in  which  B.  derives  from  the  release  '  reasonable  time,  the  whole  business  might  be 

..  ^    V  f^  J     •  •     I*  effectually  done.     The  leusth  of  the  vacations 

would  seem  to  be  a  qml^ied  mnn,  ||  ^^  y^^  ^j^^  ^^^  ^^^^  ^^  ^^  ^ 

0  open  and  admit  the  son  when  he  |  considered  to  be  one  cause  of  the  great  delay  and 

expense  of  the  proceedings  in  them.     He  had 
last  year  alluded  to  a  suit  which  had  lasted  up- 
wards of  four  years,  during  which  the  court  had 
sat  16  months  only.     During  the  last  year  two 
■  very  great  misfortunes   had   happened,    which, 
'however,  made  it  manifest  that  the  number  of 
judges  might  be  reduced  without  any  pablic  in* 
convenience.     One  very  distinguished  judge  bad 
been  afflicted  by  a  very  severe  complsint,  which 
TUB  SUBBIFFS  OF  LONDON.  !  had  prevented  him  from  attending  to  his  duties, 

'.  Knatchbcll  moved '' That  it  having -and  a  calamity  had  befallen  another  eminent 
^ted  by  W.  Broaches,  Esq.,  medical  at-'  judge,  who  had  now  quitted  the  bench  ;  the  con- 
ou  J.  VVheelton,  Esq.,  that  in  his  judg- '  sequence  was,  that  for  some  time  there  were  iu 
(r-  ^Vheelton's  life  would  be  endangered '!  two  of  the  courts  only  three  judges,  but  no  com- 
'<;^  confinement,  the  sheriff  be  forthwith  |' plaint  was  made  of  the  insufficiency  of  the  learned 
><'(1  from  the  custody  of  the  Sergcant-at-  'judges  who  remained  to  do  the  whole  duty  of  the 
lending  this  house/'  [  court,  either  on  the  part  of  those  learned  persons 
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themselves,  or  on  the  part  of  the  profession.  He 
thought,  therefore,  that  some  reiluction  in  the 
number  of  judges  ought  to  be  made,  but  it  would 
be  much  mure  satisfactory  if  the  Noble  Lord  who 
was  the  leader  of  the  administration  in  that  house 
would  consent  to  take  the  inquiry  into  the  hands 
of  the  Government.  The  Hon.  Member  con- 
cluded bv  moving  according  to  his  notice. 

Mr.  F.  Macjlb  said,  it  was  not  the  intention 
of  the  Government  to  oppose  the  motion,  be- 
cause, after  the  measure  which  the  house  had 
generously  passed  last  session  for  increasing  the 
salaries  of  the  judges,  it  would  not  be  proper  to 
withhold  from  public  inquiry  the  question  whe- 
ther the  judicial  strength  at  present  existing  was 
greater  than  was  necessary  to  carry  on  the  busi- 
ness of  the  court.  He  was  not  going  to  pre- 
judge that  opinion  by  pronouncing  any  opinion 
upon  it  at  present,  but  he  knew  that  in  Scotland 
an  opinion  prevailed  that  there  were  too  many 
judges ;  and,  such  being  the  case,  it  was  in  his 
opinion  better,  as  well  for  the  due  administration 
of  justice,  as  for  the  credit  of  the  court,  to  insti- 
tute a  full,  impartial,  and  satisfactory  inquiry 
into  the  subject.  He  was  sure  that  nothing 
would  emanate  from  any  committee  to  be  ap- 
pointed for  this  purpose  which  could  be  preju- ' 
dicial  to  the  characters  of  those  learned  officers 
who  now  acted  as  judges  in  those  courts;  if  he 
supposed  that  such  a  result  could  be  produced 
by  the  appointment  of  a  committee,  he  should  be 
the  last  man  to  consent  to  the  present  motion. 
There  were  other  matters  to  which  such  a  com- 
mittee might  properly  direct  its  attention.  It  was 
impossible  to  read  the  report  of  the  commission 
of  1834,  and  to  doubt  that  a  general  dissatisfac- 
tion prevailed  as  to  the  mode  of  administering 
justice  in  the  Court  of  Session.  At  the  same 
time  it  would  be  expedient  that  the  inquiry,  if 
agreed  to,  should  be  carried  on  by  the  Goveni- 
ment,  and  he  therefore  proposed  to  the  Hon. 
Member,  if  his  motion  were  agreed  to,  to  leave 
in  the  hands  of  the  Government  the  selection  and 
nomination  of  the  committee. 

Mr.  R.  Steuart  supported  the  motion,  in  the 
expectation  that  the  result  would  satisfy  the  peo- 
ple of  Scotland  that  the  judges  were  not  over- 
paid, or  the  establishment  too  large. 

Mr.  HpPB  opposed  the  motion.  He  should 
regard  it,  if  carried^  as  tantamount  to  a  censure 
on  the  Scotch  judges. 

The  Lord- Advocate  was  convinced  that  the 
result  of  the  inquiry  would  be  that  the  Court  of 
Session  had  not  too  many  judges,  and  that  they 
had  properly  conducted  the  business.  He  adhered 
to  the  opuiions  he  had  expressed  in  the  formc^r 
debate  on  this  question.  The  impression  which 
prevailed  in  the  country  had  arisen  from  the  short- 
ness of  the  time  occupied  by  the  judges  in  giving 
their  deeisibns  in  court.     But  this  feeling  of  dis- 


approbation of  the  manner  in  which  business  nai 
there  conducted  was  not  shared  by  the  profession 
or  by  any  one  whose  opinion  was  worth  having. 
The  best  way  to  satisfy  the  country  would  be  to 
institute  a  full  inquiry  before  a  committee,  and  he 
had  therefore  no  objection  to  that  course,  espe- 
cially  as  he  was  sure  that  the  result  would  be  to 
give  additional  support  to  the  court. 

Sir  R.  PsEii  said,  that  he  formerly  agreed  to 
an  increase  of  salary  for  the  judges,  because  be 
felt  that  the  salaries  they  had  received  were  in* 
adequate.  He  thought  that  there  ought  to  be 
that  relation  between  the  bendi  and  the  profe^ 
sion,  that  you  might  always  be  able  to  get  com- 
petent persons  to  fill  the  former.  Jt  was  true 
economy  to  ^ive  such  salaries  as  would  purchase 
the  highest  talents  at  the  bar,  so  as  always  to 
insure  an  equality  at  least,  if  not  a  superiority  of 
the  bench  as  compared  with  the  profession.  But 
what  surprised  him  was  that  the  Government 
should  agree  to  this  motion  in  the  way  they  had 
done.  They  had  made  up  their  minds,  they 
said,  that  there  should  be  no  reduction.  Why  J 
then,  did  they  not  state  the  grounds  of  that  deter ^ 
mination,  and  resist  the  motion  ?  Such  a  motioo 
might  be  made  to-morrow  to  inquire  fnto  the 
manner  in  which  the  English  judges  couductcti 
business.  The  Government  might  say  to  thjt, 
too,  **  We  have  made  up  our  minds ; '  but  how 
could  they  resist  the  motion  ?  Would  they  iat 
to  such  a  motion — **  We  think  the  result  of  in- 
quiry will  be  to  add  credit  to  the  judges. '  Havj 
ing,  then,  on  one  side,  not  only  the  opinion  ol 
the  Government,  but  that  of  every  man  whi^ 
opinion  was  worth  having,  according  to  the  bon 
and  learned  gentleman,  was  it  decent  to  entej 
on  such  an  inquiry?  The  hon  member  (Mr 
Wallace)  said  that  the  number  of  four  judgtJ 
was  preferable  to  three,  and  the  hon.  metnbe 
and  his  seconder  said  that  their  minds  were  madi 
up  on  the  subject ;  that  they  had  considered  thex 
matters,  and  of  course  they  would  adhere  to  the: 
opinions.  There  was  another  point  mentione^ 
by  the  hon.  member,  with  respect  to  the  conduc 
of  the  judges— that  several  persons  thought  tha 
the  judges  were  not  sufficiently  patient  in  hear^ 
ing  long  law  argiimeat9|  and  .thpi  rW«8  the  part, 
cular  point  on  which  he  recommended  inquiry 
He  said  that  there  had  been  a  chanire  made  li 
the  mode  of  conducting  the  busniesa  of  th 
court;  that  formerly  the  judges  were  very  patieut 
and  listened  to  the  arguments  of  counsel,  bu 
chat  now  the  arguments  of  cQunad  and  theu 
written  pleadings  did  not  receive  the  same  atten 
tion  as  formerly.  How  could  they  come  to  a  » 
tisfactory  inquiry  upon  that  point  without  an  exi 
mination  of  the  judges;  and  how  could  thi 
conceive  anything  more  improper  than  to  ask  thj 
judges,  *«  Why  did  ybu  not' give  more  titemic 
to  those  arguments  !*' '  And  suppose  the  jodgi 
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ly,  ''if  yoQ  press  me  oo  tbftl> point,  I 
>  ou  that  the  counsel  was  so  tedioos  that 

he  was  consunuDg  the  public  time, 

preventing  the  court  performing  the 
lich  it  owed  to  the  public/'  He  (Sir 
iiuat  say  bis  leaning  would  be  with  the 
ie  could  not  conceive  a  judge  better 
I  his   cutles  to  the  public,  when  his 

made  up,  and  when  he  heard  counsel 
fie  time  of  the  court  with  frivolous 
111  saying,  **  Other  cases  are  pressing. 
ind  is  satisfied  on  the  question.**  He 
d  a  speech  made  by  a  Scotch  counsel 

of  the  House  of  Lords  of  1 1  hours 
Durs  one  day,  and  5  hours  the  next ; 
iieved  three  days  were  consumed  in  the 

oGB- Advocate. — Sixteen  hours. 
Peel  continoed— When  he  said  ele- 

the  Hon.  Gentleman,  in  his  anxiety 
tiour  of  the  Scotch  bar,  corrected  him 
— ''  You  do  injustice  to  the  Scotch 
id  of  eleven  hours,  the  speech  was 
urs  long/'  Could  there  be  anvthing 
ulcus  than  calling  on  these  judges  to 
'ty,  when  they  had  made  up  their 
mt  the  eighth  or  ninth  hour,  they 
x\  tell  the  counsel  that  the  time  of  the 
i  valuable,  and  thai  they  begged  per* 
9  pronounce  their  judgments,  their 
ing  been  made  up  some  time  before  ? 
icgrading  inquiry  I  The  reasons  as* 
the   Hon.   Member  for  the  inquiry 

him  that  the  House  would  best  per- 
uty,  and  best  consult  the  dignity  of 
al  functions  of  the  Court  of  Session, 
g  the  inquiry. 

ALLACB  begged  leave  to  move  for  the 
ith  the  understanding  that  the  appoint- 
ee committee  shotild  be  given  up  to  the 
(1,  the  leader  of  the  House. 
ouse  divided — 
the  motion     .     •     •     •     .      128 

instit Ill 

ajority  for  the  motion  •     .  17 
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E-CHANGELLOR'S  COURT. 

JOM,   14. 


Sti'rois  ».  €hampn1(ys. 

>  and  Wife  — 12u}/i<  of  a  Femiie 

T,  Tenant  for  Lrf^qf  Real  JSttates^ 
ents  and  profits  t^fttr  the  decease  of 

"^^hand.  . 

Il^c  before  fully  repqited  this  ease,  as 
'ok the  yice^Chancelior  on  the  9th  July 


le8t,(a)  and  the  appeal  heard  by  the  Lord  Chan- 
cellor on  the  7th  November  last ;  (b)  since  that 
time  (Nov.  t2l)  Sir  Thomas  Champneys  died. 

Mr.  Stitart  now  applied  on  behalf  of  Lady 
Champneys,  that  the  receiver  which  the  Court 
had  appointed  of  the  estates  of  Sir  T.  Champ- 
neys, and  to  which  he  had  become  entitled,  in 
ri^ht  of  his  marriage  with  her,  might  be  forth- 
with discharged  from  his  office,  and  that  she 
might  be  let  into  possession  of  the  estates,  and 
the  future  receipts  of  the  rents  and  profits.  The 
Court  made  a  decree  in  favour  of  the  plaintifT, 
aUd  a  receiver  of  the  rents  and  profits  of  the 
estates  was  appointed.  It  was  now  contended 
that  all  the  interest  which  the  plaintiff  had  in 
the  estates  under  the  decree  ot  the  Court  was 
now  at  an  end,  that  the  receiver  should  therefore 
be  discharged,  and  Lady  Champneys  be  allowed 
to  take  possession  of  the  estates. 

Mr.  Jacob  opposed  the  motion  on  behalf  of 
the  assignees  of  the  late  Sir  T.  Champneys  under 
his  second  insolvency,  submitting  that  the  Court 
would  not  now  take  upon  itself  to  discharge  the 
present  receiver,  inasmuch  as  Lady  Champneys 
bad,  by  certain  instruments  which  she  had  exe- 
cuted in  the  year  I8;i8,  bound  her  interest  in  the 
estates  in  question  to  pay  the  sum  of  £35,000 
to  the  creditors  under  the  second  insolvency. 
There  were  also  arrears  of  rents  which  had  ac- 
crued due  anterior  to  the  death  of  Sir  T.  Champ- 
neys, which  those  who  claimed  an  interest  in  the 
estates  through  Sir  T.  Champneys  would  be  en- 
titled to  receive,  and  which  had  not  yet  been 
received  by  the  receiver  of  the  Court. 

Mr.  K.  Bruce,  for  Mr.  Sturgis,  opposed  the 
motion,  upon  the  ground  that  the  whole  of  his 
claims  were  not  yet  satisfied,  and  that  the  re- 
ceiver ought  to  be  continued  until  the  rents  which 
had  accrued  due  previous  to  the  death  of  Sir  T. 
Champneys  should  have  been  got  in,  applied,  and 
accounted  for. 

Mr.  Stuari^  in  reply,  drew  the  attention  of  the 
Court  to  the  decree  which  had  been  made  in  the 
suit  under  which  the  receiver  had  been  appointed. 
By  its  terms  the  receivership  could  only  continue 
during  the  coverture.  The  death  of  Sir  Thomas 
Champneys  had  put  an  end  to  the  interest  the 
plaintiff,  in  right  of  the  creditors,  claimed  in  the 
estates ;  and  as  to  the  arrears  of  rents  which  had 
accrued  due  anterior  to  the  death  of  Sir  T. 
Champneys.  and  which  had  not  been  yet  received, 
he  submitted  it  was  clear  law  they  belonged  to 
the  wife  by  survivorship ;  and  in  support  of  that 
position  he  cited  the  authority  of  Co.  Lit.  351  A. 
With  regard  to  the  claims  of  Mr.  Sturgis  on  the 
estates^  he  contended  it  appeared  from  proceed- 
ings in  the  cause  that  they  were  now  all  satisfied, 
and,  under  the  circumstances.  Lady  Champneys 


(a)  Ante,  toI.  H.  p.  33:t. 


(b)  Ante,  p.  30. 
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» 


Jfc  .» 


V^ftT'^^tf, 


a»£  i;.7  s 
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'-  ■» 


tA  u^  n:uu>  of  4  ^ %;*  ht'*^ZMg*:^  ti^uii  be 

Usttttxt  iLzt  kad  bets;  &&:<:  br  U«  in 

br  the  tenzi»  of  tLe  decree  iue  i,  t^  p>.i»iiff,  a»  •  in 
pnovuiccal  a^lgnce,  was  o&Iy  cz^^ed  u>  the   eosmskz^ 
remg  aud  prc*£iu  of  tXiC  chutes  daring  tlie  a>-)  oa  tbe  ;S 


verture^^so  tliat  Ladjr  ChjuDpoejs  siooe  the  destii|  to 
of  her  bubband  vas  cotiij«d  thencelorth  to  r^  {  iim 


mediiielT,  bA  that 
ceire  tlie  renU  «od  pro&ii,  aad  take  possesion  J  inttaot  mbh  to  do  «>  in  hi 
of  ihe  est«te».     Thm  pas  no  objectioo  to  her* 
now  doing  ao,  b«t  ibe  pfeient  receiver  ahould  \  agieed  to  "«^»  the  _ 
cojtlifiue  to  receive  the  reata  aad  profits  which ;  tao^br  ticket  of  that 
had  accrued  due  up  to  the  2 !«(  of  Nor.  lii3V,|  oot,  and  haackd  oiw  to  liftr.  Tj 

I  upoo  repaired  to  Mr.  M 
I  aa  aoeeptanoe  itf  the 
I  that  pctioKu  nd  the 


when  hit  T»  ChaiBpi«e>fl  died 

COLMT  OF  hXCUt(4JCEJi^Vec.  19. 


biUittg*  «t  A>i»i  Phui.  ^ 
Bpeeial  J^^rg* 

8tck;k  DKokBusan/ZJoBBEfta — UtMUiyofa 
Principal  far  Stock  traruferrefi  t4f  hi/a  bjf 
Mm  Hroker^  tvkiefi  the  latter  had  fMuiked 
kif  fronds  . 

Thfli  plaifitifT  ia  e0iiM(Ml  wi^h  iiie  A^ick- 
Ivx<;hatigei  »nd  toqght  to  recover  by  thin  a<rtioD 
a  i^tJin  u(  iA^/AW  bi.  from  the  defendkni,  a  (ai- 
lor,  ^arrytntf  on  bumimt  In  Klivg^fttMit,  Obvent- 
aard«i,  uitotff  thb  following  /oirfuimlftDCtl*  The 
(M'undffnl,  U  ,»ppc»rti.had  been  in  the  h»bit  pf 
iMlniMtiii^  '^  the  working  of  his  capital.^'  as  he 
litrfYird  it  hhntfff,  to  a  htik^  fiiiHed  Tiylor. 
Afiiorvlirig  U>  iha  tjtlam  adp|)tad  btftwaw  thfinoy 
ihn  lirfiksr  wai|ld  M^9k  tQ  hfive,be^n  conijd^djn 
to  a  rMfinMlvrjibU  oAtent,  until  Mr.  M'AlIao,  in 
HrpUmbtr  Istt,  csitie  to  the  dett^iminition  tore* 


I  into  hii  Dsjae.     Aa  aaoa  as 

I  «iv/oey« 

i'arlr/f^  cri^uirisig 

pmidpal.     Mr.  Tavkx, 

wait  tiii  the  next  d»v« 

offerad  to  gita  bim  a 

MeMsa,  liobarls  maAC^^ 

to  he  preseirted  ootil 

aaid  he  had  mcaifad  a 

on  a  wiwt  aad  banker, 

till  ihat  time.     Mr. 

on  that  being  handed 

Tajrlor  said  ha  deilld  not  4a  thas*  aa  he  haJ  i 

re^df  paid  it  into  his  bsnbist  hat  this  M 
'  iMortiiier  answated  bfaaya^.  ^Gk !  -veiy  wr 

then  eoma  and  walk  with  mr  to  mv  hanka 

and  we  ean  easily  get  the  ihrh  'back  agam 

This  coufie  Mr.  faykr  aaMni  to^  aad  th 

were  proceeding  on  their  wajto  Mcssn«  Robsr 

wbta-'Ta^kir  tacdfd  rounAaidt  i  iiahiiwl  tbst  1 


LtBn  S^poTts. 
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had  iny  disdc  ^  horn  the  dtfen^Bnt ; 
eing  indebted  to  faim  for  stock  previ- 
out  for  him,  aod  ako  lor  monev  paid, 
ouiit  of  £5ftOQ.  itoclE»  he  had  been 
ailed  upon  to  invest  that  amount,  and 


iused  a  disinmgas  to  be  phoed  npon 
»o  trsQsfened  to  Mr*  M*Allan*s  name, 
e  same  day  proeeeded  to  lay  hie  case 

committee  of  the  Stock-Exchangc, 
he  presence  of  Tavlor  he  made  the 
meut,  which  was  admitted  by  Taylor, 
additional  statement  that  though  he 
:)uld  not  pay  the  purchase- money  of 
he  bad  triends  in  town  and  country 
1  he  hoped  to  receive  the  oeoessary 
ss  the  transaction  waa  revealed  to  the 
0  never  afker  thia  day  appeared  at  his 
shortly  afeecwards  absconded  from  his 
dence ;  nor  was  ha  traced  until  the 
stranger  was  loond  stricken  by  apo* 
:  in  a  cab«  we  believe^  which  turned 

ioqocst  to  be  that  of  the  absentee. 
»e  melanckoly  circumstances  it  waa 
ction  was  bcooghti  the  plaintiff  oon- 
it  the  defendant  waa  liable  to  him. 
I W.  FoUett,  for  the  defendant,  con- 
t  aooordiog  to  the  regnklions'of  the 
lange,  the  credit  on  idl  aocb  tranaac- 
lat  of  the  broker  baying,  the  stock, 
it  of  his  prino^MiI,  whO|  being  in  most 
f  onkaown  to  the  seller,  was  not  likely 
luch  credit  from  those  in  the  habit  of 

the  money-market.  It  would  be  a 
e  if  the  phuritiff  should  make  out  that 


shall  be  liable,  even  though  he  gives  a  reference 
to  a  third  party,  if  that  third  party  neglects  io 
pay ;  so  that,  in  foct,  he  is  only  the  last  resource 
of  the  aetter.  The  evidence,  however,  in  this 
case,  full v  proves  that  no  credit  had.  ever  been 
been  driven  unavoidably  to  perpetrate  |  given  to  Mr.  Taylor,  who  had  none  on  the  Ex* 
upon  the  plaintiff*     Mr.    Mortimer  j  chance  at  the  time  of  this  transaction,  and  who 

was  immediately  aaked  by  the  plaintiff  to  give 
the  check  of  his  principal,  and  not  his  own,  with 
which  Mr.  Mortimer  would  not  have  anything 
whatever  to  do.  There  could  be  no  doubt  but 
that  the  plaintiff  had  been  defrauded  out  of  the 
stock,  which  he  had  immediately  put  tidistringat 
upon,  aod  to  recover  the  entire  of  which  he  had 
brought  this  action  at  the  very  earliest  point  of 
time.  If  the  fraud  was  that  of  Taylor  alone,  at 
any  rate  it  was  one  in  favour  of  the  defendant, 
who  had  imposed  such  bUnd  confidence  in  him, 
and  who  ought  to  bear  the  loss  rather  than  the 
plaintiff,  a  stranger  to  him,  and  one  who  cer- 
tainly ahowed  no  inclination  to  trust  him  to  any 
amount. 

GuRifSY,  B.  s^d,  the  main  question  was, 
whether  the  plaintiff  had  trusted  to  Taylor,  and 
to  Taylor  alone,  in  the  tranaaction  for  the  paj- 
ment  of  the  value  of  this  stock  so  transferred  by 
him  to  M'Alkn. 

A  verdict  for  the  plabtiff  for  the  full  amount 
claimed,  which  vras  entered  accordingly,  sobject 
to  a  motion  on  a  point  of  law  raised  by  Sir  W. 
FoUett  as  to  the  right  of  the  plaintiff  to  main- 
tain the  present  form  of  action,  which  was  inde^ 
hitatuB  asnmpilt  for  the  value  of  tlris  stock, 
with  reference  to  the  statute  of  7  George  II., 
c.  8,  s.  8,  by  which  it  is  enacted  that  all  sales 
and  transfers  of  stock  by  persons  not  actually 
il  waa  UaUe  Io  whom  a  broker  had  (  possessed  of  the  same  shall  be  diegal  and  void  in 
stock  purchaaed  by  him,  no  matter  |  law.     He  cited  the  case  of  Child  v.  Morley,  8 
counta  between  tliem  might  be.   The  i  Term.  Rep.'6l0,(a)  in  support  of  this  position. 


jobbers  transacted  all  the  business 

and  knew  each  other  well,  aod  their 

Tedit ;  the  taaosfcBS  and  sales,  there* 

nade  on  the. faith «f  beimg,  paid  by 

doing  the  bosiness,  and  the  usual 

eir  business jeemed.to  be  to  take  their 

16  broker  was  a  doabiful  man,  the  seller 

back  the  transfer  till  he  waa  satie- 

noney,  and  as  aome  one  is  to  bear  the 

consequent  upon   this  fraud  of  the 

.IS  but  right  that, lbs  plaintiff  should 

le  dealt  With  a  man  whose  poeitioo  he 

yt  judge  of. 

ssivellj  in  raply,!8aid  that  it  was  not 
tatementtif  the  uaual:  course  of,  the 
tho  ^tock-£xchan^,  ibr  so  hi  from 
:ual  to  look  to  the  broker,  the  credit 
:iven  to  him,  nor  ia  he  aiways  hnld 
Hs  the  firiniapal  neg&dcts  t6  p«y ;  that 
hject  of  the  finmh  regulation 'of  the 
wbick  cx^ffcestf  aayshtbat  <  th^  Ivbkev 


but  the  learned  Baron  determined  to  allow  the  ver- 
dict to  stand,  subject  to  future  proceedings,  if  he 
should  be  wrong  m  the  opinion  entertained  of 
the  caae,  which  aeemed  to  favourable  to  the 
plaintiff's  right  to  sue  in  the  present  form. 


(a)  In  this  caae,  which  waa  an  acikm  of 

a$9umptitf  it  was  held  that  a  broker  who 

contracts  with  others  fbr  the  sale  of  stock  at 

•  a  future  day,  by  the  authority  of  his  prin- 

icipal,  wlw  aAerwards  refuses  to  make.gpod 

I  the  bargain^  oannoC  by  paying  the  difference 

to  suph  third  persons  maintain  an  action  on 

an  implied  aasuoijieit  against  his  principal 

for   the   Binoniit.     If  the   principal   were 

really  possessed  of  the  stock  so  bargained  to 

1)6  spid,  siiph  coppr^ct  is  not  illegal  within 
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the  Stat.  7  G.  2.  c.  8.  against  stock-jobbing,! 
although  the  broker  did   not   dUclose  the 
name  of  bi«  principal  at  the  time  of  the  bar- 
gain made,  and  the  purchaser  may  maintain 
an  action  for  the  difference  against  the  prin- 
cipal.—Lord  Kbnyon  said,  he  admitted  that 
no  man  could  by  a  voluntary  payment  of  the 
debt  of  another  make  himself  that  man's 
creditor,  and  recover  from  him  the  amount 
of  the  debt  so  paid;  but  what  pressed  on  his 
mind  was  that  the  plaintiff  was  under  some 
sort  of  compulsion  to  pay  the  differences. 
He  knew  that  it  was  the  common  practice 
on  the  Siooh  Exchange  for  the  broker  who 
is  employed  to  sell  stock  not  to  disclose  the 
name  of  his  principal  at  the  time  of  making 
the  bargain ;  and  the  buyer  deals  with  him 
upon  the  confidence  of  his  character.  Tliere- 
fore  his  Lordship  considered  that  ^ti  cha- 
racter was  at  stoke  in  making  good  the  en- 
gagement he  had  entered  into  on  behalf  of 
his  principal;  and  having  been  placed  in 
that  situation  of  responsibility  by  the  act  and 
procurement  of  the  defendant,  he  considered 
that  his  paying  the  differences  under  such 
ciroumstonces  waa  not  altogether  a  volun- 
tory  act,  but  done  under  the  pressure  of  a 
situation  in  which  he  was  involved  by  the 
defendant's  breach  of  faith.    He  remem- 
bered a  case  in  Rolkt^  Abridgment  (tit.  Aet. 
tur  le  Case,  24,  pi.  31,  Editor),  where  a 
party  met  to  dine  at  a  tairera^  and  ^it^t  dinner 
all  but  one  of  them  wetll  away  without  pay- 
ing their  quota  of  the  reckoning,  and  ihat 
one  paid  for  all  the  rest ;  and  it  was  holden 
that  he  might  recover  from  the'  6theM  their 
aliquot  proportions.     If  the  plaintiff  here 
had  been  bound  as  guarantee  for  the  defen- 
dant to  the  purchasers  of  the  stocky  ther© 
could  have  been  no  doubt  but  that  he  mi^t 
hava  recovered  his  whole  demand  in  this 
action — En.  «    -  . 

The  Editor  directs  attention  to  'S'dnders 
V.  Kentish,  8  Term.  Rep.  162-SiO;'  1  li. 
20;  Burr.  489;  3  Campb.  49-61,,168; 
lid.  88. 


PRIVILEGES  OF  THE  HOUSE  OF 
COMMONS. 


Judgment  pronounced  by  the  Chief  Justu  k 
o/' Newfoundland  in  the  Chamben^  Amu 
13,  1838,  upon  the  applicatum  of  Ej>w am 
KeillYi  to  be  discharged  from  custoti-t 
under  tlie  Writ  of  Habeas  dorpu^:,  he  lin- 
ing been  committed  by  the  Speakers  War- 
rant for  an  alleged  Breach  of  JPritihje. 
(Concluded  from  page  213.) 

I  shall  now  consider,  as  the  last  pomt,  the 
validity  and  sufficiency  of  the  warrant  set  fortb 
in  the  return  to  the  habeas  corpus  ;  and  here  I 
will  say  in  limine^  that  if  the  House  of  As- 
sembly do  really  possess  the  powers  which  liicy 
claim  to  exercise  equally  with  the  British  Houje 
of  Commons,  the  warrant  of  the  Speaker  (pro- 
vided it  discloses  a  sufficient  ground  of  comoiit- 
ment)  ought  not  to  be  scanned  with  that  cniiai| 
nicety  as  to  technicalities  which  ia  requi^ile  v: 
the  validity  of  other  commitmenta*  But,  ati 
milting,  for  argument  sake,  that  they  have  tfa« 
same  authority  with  the  House  of  Commons  u 
direct  their  Speaker  to  issue  his  warrant  in  $Md 
a  case  as  this,  does  this  warrant  disclose  a  su£ 
cient  ground  of  commitment?  In  my  judgmeii 
it  does  not.  The  prisoner  is  not  stated  to  ta«i 
been  adjudged  by  the  House  to  be  guilty  of  tn; 
offence,  for  the  proceeding  of  the  House  is  k 
the  nature  of  a  judgment,  or  it  is  nothing;  aa 
does  it  recite  any  order  or  resolution  thai  lin 
party  should  be  committed  for  the  offence,  aw 
that  the  Speaker  should  issue  his  warrant  to  thi 
sheriff  accordingly. 

But  having  shown  that  the  House  of  Asten 
bly  is  not  a  Court  of  Record,  nor  part  of  a  Coa 
of  Record — that  it  does  not  possess  the  poir« 
which  it  claims  to  exercise  by  virtue  of  any  lit 
usa^e,  or  precedent,  upon  no  one,  in  short,  a 
the  grounds  or  authorities,  by  victoe  of  wbd 
the  House  of  Commons  muai  eaercise  sach  . 
power,  let  us  see  whether,  under  these  circua^ 
stances,  there  is  anything  m  this  warrant  wludi 
gives  It  any  efficacy ;  for  in  a  warrant'  which  u  b 
take  away  a  man's  life,  nothing  is  to  be  infenn 
hut  what  the  words  themselveft  iaiHy  and  fiuict^ 
import.  A  warrant,  then,  must  be  in  wriiinf 
and  made  by  a  perpon  having  competent  aaiJii 
rity.  It  must  be  under  seal:  without  this  ih 
cbmmiwtfcnt  is  Unlawful,  tjif:ga^fr'7»^»** 
false  imprisonment,  and  Jhe  wilful  escape  by  i>* 
gaoler,  or  biesph  oS,  prison  ,  by  the  prisor.^? 
makes  np  feloijiy.f  A  !PrfMt%nt,v^:oi^tiiiig  p« 
]  in  execution  {ffhkh  is  the  qfsp  here)  jyusi  su* 


•  1  Halp^  663. 
X  GB,  and  A.,  894. 


I  j»lialei«.  ia.».» 
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cssentiak  this  wamnt  is  utttAj  de- 

ntertAined  doubts  only  that  this  war- 
uetl  by  a  court  of  competent  juris- 
vouid  stUl  have  been  my  doty  to  see 
n  iurm  and  substance  legal  and  valid 
r poses  for  which  it  professed  to  be 
lite  Queen's  Bench  upon  a  habeas 

examine  into  the  commitmrnt  of  a 
ontempt  by  any  other  court  of  law 
ipetent  authority  to  commit,  and  will 
lie  prisoner  if  the  process  of  such 
regular,  though  the  judgment  upon 
led  be  unquestionable ;  but  under  all 
ances,  having  no  doubt  of  the  want 

in  the  Assembly,  it  is  the  more  im- 
>ri  me  to  pronounce  upon  the  legal 
f  this  warrant. 

)wers  and  privileges  tfiecting  the 
e  subject  are  for  the  first  time  arro- 
i  man  or  body  of  men,  who  claim 
k  ill  question  and  pronounce  defini- 
my  act  which  they  may  dr«m  to  be  a 
cbc  privilegety  and  to  punish  for  the 
if  own  authority  as  they  may  see  fit, 

behoves  those  who  administer  the 

care  that  no  one  is  subjected  to  such 
unless  it  be  clearly  warranted  by  the 
ind.  And  if  the  power  which  has 
ion  been  exercised  can  be  shown  to 
I  by  the  law  of  the  land,  and  to  be 
»'e  in  *ny  other  Court,  then  I  say, 
Reference,  that  such  a  power  is  of 
t  most  liable  to  be  so  abused  as  to 
[)«rties  of  all  who  dwell  in  this  por- 
British  dominions  dependent  upon  as 
re  as  those  of  the  subjects  of  the 
c  Government  in  the  world. 

already  said,  the  powers  which  the 
ive  claimed  to  exercise  upon  this 
i  not  necessAry  for  them,  and  the 

land  are  abundandy  suffioieni  for 
ion ;  but  if  it  be  considered  that  the 

powers  which  they  have  arrc^ated 
V,  then  let  it  be  so  deeltfed  aond 
the   L^islature.      Until,   however, 

mv  mind  that  the  laws  of  the  land 
e  give  them  such  powers,  I  shall  at 
Id  my  sanction  from  tbeau 


VSIBILITT  OP  ATTOENIBS. 


OCKPALB    T.    HANBAHB* 

of  the  ffrntie^of  Cemmona.  (a) 

[ouse  of  Commons  last  week.  Sir 
^id  he  had  always  been  of  opinion 
i>e  like  thepre^ut  the  attorney  was 
lost  responsible ;  being  the  adviser 
lo  proceeding,  he  ought  to  be  held 
tly  reap^msible  dian  the  plaintiff. 


who  being  an  unprofnrional  and  possibly  an 
ignorant  aian,  smarting  under  a  sense  o£  in<» 
jury,  went  to  take  the  advice  of  one  more  con- 
versant with  affairs  than  himself.  In  such  cir- 
cumstances it  most  certainly  was  the  duty  of 
the  attorney  to  warn  an  unprofessional  client 
against  the  dangers  of  persevering  in  a  course 
by  which  he  might  incur  the  displeasure  of  the 
Iiouse  of  Commons.  The  duty  which  an  at- 
torney owed  to  a  client  in  such  drcamstancea 
was  altogether  to  discountenance  the  action. 
If  he  abstained  from  dissuading  his  client  he 
must,  on  account  of  his  superior  attainments 
and  on  account  of  the  abaence  of  personal 
prejudice,  be  considered  much  more  liable  to 
the  displeasure  of  the  house  than  any  other 
party  concerned.  For  these  reasons  it  did  ap- 
pear to  him  that  they  had  fallen  into  a  mistake 
in  not  calling  the  attorney  to  the  bar  in  the 
firet  instance.  He  certainly  ought  to  have 
been  examined  by  the  house  previous  to  any 
examination  of  the  Sheriffs ;  but  the  error 
could  not  now  be  remedied.  When  Mr. 
Howard  wan  called  to  the  bar,  he  fully  ijitended 
to  vote  for  his  committal.  He  had  of  course 
listened  attentively  to  the  statement  and  ob- 
servations made  by  that  gentleman  at  the  bar» 
and  he  confessed  that  he  thought  them  equi- 
vocal, at  the  same  time  that  there  was  such  an 
approach  to  submission  that  he  was  bound  to 
say  it  deserved  the  consideration  of  the  house. 
Mr.  Howard  said  that  if  he  were  mistaken  he 
could  not  too  strongly  express  the  regret 
which  he  should  in  consequence  feel.  Ho 
added,  Uiat  he  should  express  further  regret  if 
he  could  find  stronger  terms  than  those  which 
he  had  already  used.  He  after  hearing  such ' 
language  as  that,  did  think  that  eouunittal. 
woudd  be  rather  too  peven  n  oourse,  ^  tbo 
same  time  that  he  doubted  whether  Mr. 
Howard  ought  to  be  immediately  discharged. ' 
He  did  not  entertain  the  least  doubt  that  tko 
house  had  a  right  to  commit  him;  th«  oom«^ 
mittal  would  be  just,  but  justice  ousht  to  be 
tempered  with  mercy ;  he  should  aavise  that 
Mr.  Howard  be  recalled,  and  that  Mr.  Speaker 
be  inatmotlMl  to  lofonn  him  that  he  hao  been 
guilty  of  a  breach  of  the  privileges  of  that 
house,  but  that  having  shown  a  desire  to  sub- 
mit hims^  to  the  eonsidcration  of  the  hoQie* 
they  did  not  wish  to  proceed  to  extremity^ 
This  eourse  would  place  on  record  their  con- 
viction that  the  attorney  was  the  responsible ' 
party.  He  thought  that  that  course  would  ^ 
most  consistent  with  the  moderation  and maioy 
which  he  wished  to  see  observed  by  the  Jiouse 
upon  all  occasions. 

(a)  No  new '  laws  can  be  made,  nor  old 
laws  abrogated  or  altered,  but  by  common 


st» 


SiUingi  aftfn  fiUgrifi  Term, 


consent  in  Parliament,  where  bills  are  pre- 
pared and  presented  to  the  two  houses  and 
then  delivered,  but  nothing  is  concluded 
but  by  the  King's  royal  assent;  they  are  but 
embryos,  it  is  he  that  giyeth  life  unto  them. 

Yet  the  House  of  Peers  hath  a  power  <(f 
judicature  in  some  cases ;  properly  to  exa- 
mine, and  then  to  affirm ;  or,  if  there  be 
cause,  to  reverse  the  judgments  which  have 
been  given  in  the  Court  of  Kin^s  Sench, 
which  is  the  Court  qfhigheet  jurisdiction  in 
the  kfaigdom  for'  ordinary  jadicature;  but 
in  these  cases  it  must  be  doqe  by  writ  of 
error  in  parliamento;  and  thus  the  rule  of 
their  proceedings  is  not  afieoluUi  pdteUoM^  as 
in  making  new  laws,  in  tUat  conjuncture  as 
before,  but  limiUUa  potestas,  according  to  the 
known  laws  of  the  land. 

But  the  House  of  Commons  have  onl^ 
power  to  censure  th^  rnemtfre  of  their  own 


■VH**;  v'%%  {    m»ti'^^kti{    ii.». 


House  f  t»  point  of  election  or  misdemeoMoi 
in  or  towards  that  House  j  and  have  net^ 
e^  had  power  so  much  as  to  administer 
oath  to  prepare  a  judgment. 

The  true  use  of  Parliaments  in  this  ki 
dom  is  very  excellent ;  and  they  should 
ohen  called,  as  the  affitirs  of  the  klngdoi 
shall  require,  and  continued  as  long  aa 
necessary  and  no  longer;  for  then  theyb 
bpt  burthens  to  the  people — fry  reason  of  fj 
privileges  justly  due  to  the  members  of  ti 
two  Houses  and  their  attendants;  wfaid 
their  iust  rights  ai^  privities  are  reSe 
ously  to  be  observed  and  maintained :  h 

IPrHilY'SHbULD  »B  tiN  JUSTLY  Bit  LABGED  I 
.  YOND   THEIR  TRUE  BOUNDS,  th^^  might  M 

tl|e  just  power  of  the  Crowp,  it  borders  so  ni 
u^on  popularity.  —  Lord  JBacan^  vol.  I 
pi  266.  Ed.  Fo«  1788,  tit.  Advice  to  i 
(ffeorge  Villiers. — Editor^ 
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The  Fourth  Seal—Appeal  MoCiona  «pm1  4iteeL 
Petitions 
The  Sittings  wilt  close  oo  the  3rd  day  of  April. 

Befaie  the  Vic»-CHAiiosLLom«  at  LinoobVIpn* 

The  Fiwt  Seal— Motions. 
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>        I        i>  I  I        M    I     •  t<    I 

The  Last  ^aper  of  Caases  to  be  disposed  .^f 
previoos  to  Pleas,  Demurrers,  Exceptions, 
Causes,  and  Farther  Directions. 
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ice-Chancellor  will  hear  6h6rt  Caases  and  Unopposed  Petitions  preyious  to  the  Genc^l 

r  Friday  during  the  Sittings. 

ittings  will  close  on  the  3rd  day  of  April. 
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)  CLERKS  WHO  PASSED  THEIR  EXAMINATION  AT  THE  HALL  OP  THE  LAW 

SOCIETY,  HILARY  TERM,  1840. 


I  ». 


Vames, 

tomas  Crawhall 

mard 

t*orge 

Benjdhfili        ' 
enry  Hugh 
Irew  Robert 
'homaa 
ward 

les  Wilfred 
r.  Charleaworth 
?nry  Isaac 
enry  Edw. 
,  Richard 

Henry  Orlando 
Edward^ 
,  WilHam  Smith 
ain,  Ayling 


Nawte  and  Rendet^ee  of  Attorney  to  whom  articled^  or  OMtigned^ 

Robert  Wilson,  Sunderland 

Matthew  Anptis,  Liakeard»  CornwaD ;  assigned  to  Bdmni|d 
Hambl]^,  Wadebridge,  Cornwall 

James  W.  Barrett,  Gray's-inn 
G.  Sheppard,  Otley 
Wm.  Beckett,  Doncaater 
Wm.  Slater,,  Manchester 
Charles  Cook,  1,  New-inn 

Robert  Rogep,  Liverpool ;  assigned  to  John  Morris,  MaJki- 
chester ) 
>       Chn^  Chat|field,  22,  Comhill 

Charles  JohA  Shoubridge,  5,  South^sqoare,  Ormy's-inn 

Thomas  Dix)  Bristol 

James  Wittii  Lyon,  Spring-gardens 

Edmund  Hdkorth,  Bolton,  Lancaster*!  assigned  to  Adam 

Haworfli,  Bolton 
Precis  JPenaer,  and  James  Genn,  Falmouth 
Btenry  Woollcombe,  Plymouth 
Eleaxar  Lawrence,  Ipswich 
Daniel  Howard,  Portsea 


.264 

Ghileot,  John  QUbert 
ClRrk.  William  Fox 
Clavering,  John 
Cook,  Henry 
Cook,  Q.  W.  Francis 
Cooms,  Thomas,  the  younger 
Cooper,  John  Martin 

Cox,  Wm.  the  younger 
Crosse,  Robert  Jennii^ 
Giottyy  Edward 


J)Q(Tfa|K>K^  William 
Pftyies^  JBdmnnd  William 

Da?iB»  Isaac 

DaviSi  Thomas  Hammond 
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sme  and  Retidence  of  Attorney  to  whom  artided  or  umgnei 
Henry  James  Leigh,  Hammet-street,  Tannton 
James  Baker,  Bainton,  Bererley 
George  Delmar,  46,  Lincoln *s-inn-fields 
Thomas  Thompson,  Kingston-upon-Hnll 
George  Phillips  Foster  Gregory,  28,  Poultry 
Thomas  Coombs,  the  elder,  Dorchester 
Thomas    Thompson,    Bishop  Wearmoath :    aaaigned 

George  Smith  Banson,  Bishop  Wearmouth 
Arthur  Philip  Groom,  Hemietta-street,  Cayendish-sqaar 
Frederick  Chase,  Luton,  Bedfordshire 
Richard  Hollier  Atkinson,  37,  Sonthampton-boildingB 

assigned  to  Christopher  Crouch,   37,  Southampta 

buildings 
Robert  Southee,  18,  EJly-place,  Holbom 
Baker  Gabb,  and  William  Woodhouse,  Secretan,  Abai 

▼euny 
James  Phineas  Davis,  14,  Charlotte-street,  Bedferd-sqoi 
Henry  Harper,  Kenaington  Cross  (To  be  amtmmdj 
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CoMMENTARlBS    OH    the    CONSTITUTION     and 

Laws  of  England,  incorpm*aied  with  the 
Political  Text  of  the  late  J.  L.  De  Lolme^ 
LL.D.  Advocate,  By  Thomas.  Oeoroc 
WssTBRN,  Esq.  F.R.A.S.  of  the  Middle 
Temple.  Second  Edition,  Revised  and 
and  Corrected  to  the  Present  Time.  Lon- 
don :  John  Richards  and  Co.  Law  Book- 
sellers, 194,  Fleet  Street. 

The  public  press  appears  to  have  spoken 
in  such  commendatory  terms  of  Mr.  Western  s 
valuable  work,  that  little  is  left  for  us  to 
say ;  indeed,  when  we  recollect  the  high  es- 
teem in  which  Junius  had  the  original  work 
— the  long  held  opinion  that  '^De  Lolme  on 
the  Constitution  of  England  deserves  to  be 
written  in  letters  of  gold,  and  is  worthy/  the 
consideration  of  every  crowned  head  in  Eu- 
r&pe''(a)  We  need  only  repeat  the  expiring 
wish   of  Father  Paul   for   his   country,— 

*'  EsTO  PEBPBTDA." 

The  present  edition,  we  observe,  contains 
much  valuable  information.  The  chapter 
<<  on  the  law  that  is  to  be  observed  in  Eng- 
land in  regard  to  civil  matters,"  the  author 
has   practically  explained   for   the   benefit 

(a)  We  are  truly  glad  to  see  among  the  labBcribera 
to  the  present  edition  the  names  of  his  Imperial  Ma- 
Jetty  the  Emperor  of  Ruasia,  and  the  Grand  Dnke 
Alexander  of  Ruaaia. 


of  the  student,  and  without  being  tiresoiat 
the  scientific  or  general  reader — as  sa  II 
ample  under  the  title  of  ''  The  New  L 
Constitution,"  b.  1.  c.  10.  s.  2.  p. 
Ed.  2.  he  says, 

When  it  is  still  intended  to  hold  a 
to  bail,  an  order  may  be  obtained  at  any 
after  the  commencement  of  the  soity  and 
final  judgment,  in  all  actions  in  which 
defendant  was  previously  liable  to  aires^i 
satisfying  a  judge  by  affidavit  that  the 
of  action  amounts  to  ^20.  or  upwards, 
that  the  debtor  is  about  to  quit  England, 
less  forthwith  apprehended.  On  this  the 
fendant  may  be  arrested  and  held  to  bail 
nearly  the  same  way  as  under  the  writ 
capias,  provided  by  the  Uniformity  of 
Act.  (h) 

Except,   therefore,  in  replevin   and 
actions  removed    from    inferior   courts, 
cases  under  the  85th  section  of  I  &  2  VicL 
110.  (c),  the  writ  of  summons  is  now  the 
process  by  which  a  personal  action  i 
commenced  in  any  of  the  superior  coi 
law.  {d)    That  act  has  made  no  change  ii 
fbrm  or  mode  of  proceeding  under  the  tnit^ 
summons,  {e) 

If  the  writ  be  against  husband  and  wife, 
vice  on  the  husband  will  be  sufficient.  (/) 

(ft)  A  Member  of  Parliament »  being  a  trader, 
beteg  aerTed  with  a  annmiona,  not  pa; 
pounding  with  his  creditor!  to  their 
not  appearing  to  any  action  within 
service,  commits  an  act  of  bankruptcy,  upon 
fiat  may  insae  against  him. 

(c)  Tnmor  o.  Darnell,  7  DowL  SiO. 

id)  I  &  2  Vict  c.  110,S8.  1  &  8. 

?«)  Sec  Archbold's  Pnetleo.  <t  fi.  Ii^  Ckitty. 

(/)  Buncombe  v.  Love,  Bamsa^  406$ 
Shapland,  Id.  412. 
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inst  II  oofpontion  aggregftte,  it  most 
I  on  the  mayor  or  other  head  officer, 

town-clerk,  clerk,  treaaorer,  or  secre- 
ich  corporation. 

e  agaioat  a  hundred,  or  other  like 
t  must  he  served  on  the  high  cob- 

auy  of  the  high  constables  thereof. 
raiust  the  inhabitants  of  a  oonnty,  of 
town,  or  the  inhabitanta  of  a  fian- 
)erty,  city,  town,  or  place  not  being 
1  hundred  or  other  like  district,  it 
!  serred  on  soma  peaoe-offieer  there- 

iction  against  a  printer,  publisher,  or 
r  of  a  neWBpaper,  service  may  he  at 

mentioned  in  the  dedaration  of  the 
r^liip.  (A) 

u^t  a  trading  or  other  company  or 
hin  the  meaning  of  the  7  Will.  4.  & 
.  73.  the  service  must  be  on  the 
the  company  or  body,  or  left  at  the 
c,  for  the  tune-being,  of  the  com- 
tody  ;  or  if  such  clerk  shall  not  be 
kiiown,  then  service  thereof  on  any 
officer  employed  by  the  company  or 

by  leaving  the  same  at  the  nsnal 

abode  of  such  agent  or  officer,  will 
pirice.  (t) 

rson  who  serves  the  writ  mnst,  within 
H  at  least  after  snch  service,  indorse 

day  of  the  month  and  week  of  the 
^)  olherwiaethe  plaintiff  cannot  enter 
ranee  for  the  dejfendant  according  to 
tc,  and  the  affidavit  npon  which  snch 
ee  is  to  be  entered,  mnst  state  the 
I  such  indorsement  was  made,  (i) 

vT  example  we  may  add  of  Mr. 

s  mode  of  explanation.     On  theju" 

I  exercued  by  Courts  of  Equity f  he 

nsdiction  (m)  exercised  by  Courts  of 
lav  be  considered  in  some  cases  as 
to,  in  some  concurrent  with,  and  in 
( Musire  of  the  jurisdiction  of  courts  of 


aw. 


v>iMant  to  the  jurisdiction  of  courts 
1st.  By  removing  le^  impediments 
ir  decision  of  a  question  depending  in 
law :  thus,  if  an  ejectment  be  brought 
HL'ht  to  land  in  a* court  of  common 
>urt  of  equity  will  restrain  the  party 
v^ion  (unless  he  has  an  equal  claim  to 
action  of  a  court  of  equity)  firom  set- 

ni-  4,  c  39,  s.  13. 
7  Will.  4,  c.  76, 1. 0. 
'\.  4.  k  1  Vict.  c.  73,  s.  16. 
ii-  4.  c.  39,  8.  1. 

M.:nVilL4,c.  3. 
•ilanque,  Trvat  Eq.  vol.  1,  p.  10. 


ting  up  any  title  which  may  prevent  the  ».• 
trial  of  the  right  as  a  termj^  years  outsiand- 
My  in  a  trustee,  lessee,  or  mortgagee.  (Har- 
rison V.  Southcote,  1  Atk.  540.)  So  also 
equity  will,  under  certain  circumstances,  re- 
strain a  party  from  insisting  upon  the  irwaU^ 
dity  of  a  detiae.  (Anon.  1  Cha.  Ca.  267.) 
2ndly.  By  compelling  a  discovery  which  may 
enable  them  to  decide.  3rdly.  By  psrpetuot'* 
iny  iesHmony  when  in  danger  of  being  lost, 
before  the  matter  to  which  it  rdates  can  be 
made  the  subject  of  judicial  investigaticm. 
(The  Earl  of  Suffolk  v.  Green,  1  Atk.  451 ; 
Dnkeof  Dorset  v.  Serjt.  Girdler,  Pie.  Ch.  531; 
Cressett  o.  Mytton,  3  Bro.  Ch.  Rep.  481.)  It 
i%  however,  material  to  observe,  that  a  hill  to 
perpetuate  testimony  will  he,  though  the  plain- 
tiff might  proceed  at  law,  if  he  alleged  by  hia 
bill,  and  by  an  affidavit  annexed  to  the  bill, 
any  circumstances  by  means  of  which  the  tes- 
timony may  probably  be  lost  (Philips  v.  Carew» 
1  P.  Wms.  117),  as  that  the  witness  to  be 
examined  is  the  only  witness  to  a  material 
fact.  (Shirley  r.  Ferrers,  3  P.  Wms.  77;  Han- 
kin  o.  Middleditch,  2  Bro.  Ch.  R.  641.)  It 
may  also  be  aaid  to  be  assistant,  by  rendering 
the  judgments  of  courts  of  law  effective  ;  as, 
1st.  By  providing  for  the  safety  of  property  in 
dispute  pending  a  litigation,  in  some  cases  by 
ordering  the  property  to  be  brought  into  courts 
or  to  be  collected  by  a  receiver,  in  other  cases 
by  restraining  the  party  in  whose  hands  it  ia 
from  exercising  any  power  over  it,  or  parting 
with  it  until  further  order ;  2ndly.  By  coun- 
teracting fraudulent  judgments,  &c. ;  and, 
3rdly.  By  putting  a  bound  to  vexatious  and 
oppressive  litigation. 

It  exercises  a  concurrent  jurisdiction  with 
courts  of  law  in  most  cases  of  frauc^  acci- 
dent (n),  mistake  (o),  account,  partition  (j>), 
and  dower. 

It  claims  an  exclusive  jurisdiction  in  most 
mattera  of  trust  and  confidence,  and  ''wher- 
ever, upon  the  principles  of  universal  justice, 
the  interference  of  a  court  of  judicature  ia 
necessary  to  prevent  a  wrong,  aod  the  positive 
law  is  silent. 

It  grants  a  prohibitory  writ,  called  an  in- 
junction, in  mixed  as  well  as  personal  actions, 
and  in  waste  (q\  ejectment  (r),  and  quare  UU" 
pedit  (5),  to  stay  proceedings  in  another  court 
of  equity  (t),  or  in  the  Admiralty  («),  or  in 

(11)  Ratchett  v.  Pattle,  6  Madd.  4. 

(o)  Henkle  r.  Royal  Exchange  Asauranoe  Office, 
1  Vet*.  317,  by  Lord  Hardwicke;  Tbylor  v.  Radd,  6 
Yes.  505,  cited  by  Lordlhurlow. 

(p)  See  Hnrgrave's  Co.  Uti.  169.  b.  n.  2. 

iq)  See  Field  v.  Beaumont,  1  Swanst.  209. 

(r)  Lowe  v.  JoUiffe.  I  Dick.  390. 

(#)  Amhurat  v.  Dawling,  8  Vem.  401 . 

(0  4  Madd.  362. 

(m)  3  Swanst  606. 
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the  eockfiiafitical  courts  (v),  and  in  the  courts 
of  common  law. 

An  injunction  in  the  Court  of  Exchequer 
stigrs  all  fbrther  proceedings,  in  whaterer  stage 
the  cause  may  be ;  but  in  Chancery,  if  a  de- 
claration be  delivered,  the  party  may  proceed 
to  judgment,  notwithstanding  an  injunction 
and  execution  is  only  stayed  :  but  if  no  de- 
claration has  been  delivered,  aU  proceedings 
at  law  are  restrained  (w). 

The  courts  of  equity  have  no  restraining 
power  oyer  criminal  prosecutions  («),  nor 
will  they  stay  proceedine;s  on  a  mandamus  (y), 
or  interfere  where  reobness  maybe  had  by 
certiorari  (#). 

An  injunction  may  be  had  at  various  stipes 
of  the  cause.  It  is  in  some  cases  issued  of 
course,  and  when  the  answer  comes  in,  the  in- 
jbhctfon  can  only  be  continued  upon  good 
nounds.  Where  it  is  appHed  fbr  to  stay 
uyuries  of  an  unjust  nature,  then,  npon  filing 
the  biU,  and  its  contents  being  well  supported 
by  affidavits,  it  will  be  granted  immediately, 
and  continue  until  the  defendant  has  put  in 
his  answer,  and  till  the  court  shall  make  fur- 
ther order ;  and  after  answer,  the  court  will 
determine  whether  it  shall  be  dissolved  or 
i6ontiliued. 

.  A  temporaiy  injunction  will  be  nmde  per- 
petual, when  the  same  reasons  continue 
which  prevailed  at  its  being  granted  [a). 

A  Assolved  injunction  maybe  revived  if 
4here  be  ground  for  it  (6). 
,   AmeniUng  a  bill  dissolves  an  injunction  (e). 

The  reader,  who  may  be  inclined  to  inform 
himself  as  to  ground!  tsJcen  by  the  friends 
and  opponents  of  the  jurisdiction  of  equity, 
may  consult  Ha]^;rave*s  Law  Tracts,  p.  344. 

An  AppBiTBiz  is  •  added)  containing  all 
the  new  laws  relating  to  real  property  and 
teslAmentary  dispositions.  We  need  but  say 
in  the  words  of  our  contemporaries^  thai  *'De 
Lolme'a  book^  which  had  in  a  manner  be- 
edme  obsolete,  in  oonsequenee  of  the  great 
altcBatioosi  whioh  have. taken  place  in  our 
lajwk  sinoe  it  was  writt^ny  liaa  now  all  the 
fiwhness  of  a  work  written  within  these  last 
siataionths.**-^'  That  Mr.  Western's  .«zeiRu** 


-tt'T'.Wi^     11 


I     '    "      i    '     '     " 


l^\  .1  Atk.  628 ;  3  Swfyi^.  4\ft,,ii. 

(w)  3 Wood.  411 :  iee  Bullenv. Ovey.lOVcs. 

ul  Jtllli  V.  Oobby,  1  l&er.  3i  . . 

8)  Attoraey-GeoerEl  o.Cleayer,  ISVes.  230. 
)  M^on(igae'v.BbiIibin,irei.3d8.  '^ 


141; 


,(rt  Kerrliop  v..Spfim>ir»  19  V^  449. 
(a)  Askew  v.Townsend,  i  PIckf  471. 

S)  Ttelbid  •.  SUw«l<ly  8  ICaddJ  47$.      ' ' 


tion  of  his  design  is  at  once  great,  laborious, 
and  laudabloi  and  well  deserves  to  become 
popular." — It  is  a  book  that  not  only  every 
student,  but  every  person  should  make  him- 
self well  acquainted  with. 
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SEPARATE  U$E. 


*  '  I 


(  Conimu^d/rom  p,  %43%) 

L I  ^OBALB  continoed «-- 1  there- 
k  U  right  to  state  that  it  appear* 
from  the  reaalt  of  the  autboritiety 
constant  practice  of  convejancers, 
Teat  and  eminent  Judges  have 
,'d  no  naan 'oridence  of  the  It^f 
[)erly  given  to  a  woman  for  her 
uiCy  independent  of  any  husband, 
Lording  to  th0  principles  of  this 
?  enjored  by  her  during  her  coter- 
cr  separate  estatCi  though  the  pro* 
finally,  or  at  any  ^ibsaqqeot  period 

may  have  become  Tested  in  lier 
covert.  Tn  respect  of  siich  separate 
e  is  by  this  Court  considered  a^.  a 
e ;  though  coTerty  her  faetlities  as 
to  be  eoilectad  from  die  nature  of 

in  which  the  gift  is  made  to  her, 
be  supported  by  this  Court  for  her 
n.  The  ivords  *  independent  of  her 
'  whether  expressed  or  implied  in  the 
the  gifV  mean  no  more  than  that  this 
II  not  permit  the  material  power  of 
md  to  be  nsed  in  contravention  of 
ment  of  the  property,  according  to 

of  the  gift,  if  the  gift  be  made  for 
md  separate'  use,  w  ituunl  murs»  sne 
ng  the  coverlur^y  an  inalienable  es- 
pendeat  of  her  hosbmiid ;  if  the  gift 

to  her  for  her  sole  me,  wiikoat 
altenatei  die  hav  the  present  eiyoy- 
II. 


ment  of  sm  (nmHetoable  esfete,  ityd^petident 
of  her  husband.    In  either  of  those  cases  she 
haa,  when  disoorert,  a  power  of  alieDStioa, 
the  restraint  is  annexed  to  the  separate  estate 
only,  and  the  separate  estate  has  its  exist- 
ence during  coverture ;  while  the  womao  is 
discovert,  the  eitate  will  not  be  In  existence, 
is  suspended,  and  has  no  operation.  Though 
it  is  capable  of  arising  on  the  happening  of 
marriage^  tiie  restrietloA  oamiot  be  consi- 
dered distinct'  from  the  separate  estatf^,  of 
which  it  is  only  a  modification. ,  To  iay  thht 
a  restriction  exists,  in  saying  no-  more  Aaa 
that  ihc  ftcpbrate  estate  istaiodifiedythierdVlDor 
in  giving  the  womAU  wh^.  married  seme. of 
the  faoiKtiea  a  ftme-eddthas  ntstoioM  iker 
in  alienatbn,  tmder  the  term^'of  ffre  gift; 
and  by  the  aid  of  this  Gouit  dte^wotfuaa^  a 
feme  eole  aa  to  the  present  ei^oymant  of  the 
property,  but  nd  further*    Measuring'  tfaoae 
Ik^iKties  by  die  tornu  of  the  gift,  she  is  not 
a  feme  sole  as  to  the  diapoeition  of  herpm^ 
party,  whidi  ia.ao  rcalricted.    If  there  be 
BO' separate  eptatei,  there  can  bfe  noauob  re* 
strictaon  aa  tlmt  under  consideration;  -  The 
separata  estates  mar,  and  often  'does  exift> 
wdthoat  the  reftrictibh,'  biit  the  restrielion 
has  no  independent  existence.    When  found, 
it  is  a  modification  of  the  separate  estate, 
and  inseparable  from  it;  and, applying 'tifoae 
principles  to  tbe  present  case^  t  am  o{  opi- 
nion that  thos^  festtteft  whieb,  'br  llie  will  of 
the  testator,  N-  Brad/ordi  and  the  testatrix, 
A.  Bradford,  wer6  given  to  the  defendant, 
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M.  A.  Armstrong,  for  her  separate  use 
withont  power  of  alienation.  The  plaintiff 
has  acquired  no  right  under  his  securitj ; 
but,  as  to  the  estate  given  by  the  will  of  N 
Bradford  to  Mrs.  Annstrongy  for  her  sepa- 
rate use,  without  any  clause  to  restrain  alie- 
nation, I  think  the  plaintiff  is  entitled  to  the 
account  he  prays  for. 

We  believe  this  to  be  the  only  correct 
statement  published  of  the  judgment  of  the 
Master  of  the  Rolls,  upon  this  serious  and 
important  question.  The  law  is  now^for 
the  present^  settled.  How  long  it  may  re- 
main 80  in  these  days  of  coTttinued  change ^  it 
is  impossible  to  venture  upon  even  a  guess. 
The  LoBD  Chancellor  has  now  determined, 
after  the  careful  consideration  of  troelve  ca- 
lendar monthSf  that  he  agreed  with  Lord 
Langdale  upon  the  question  as  to  the  clause 
against  anticipation,  that  it  embraced  sepa- 
rate estate,  and  that  if  separate  estate  with- 
out power  of  anticipation  must  exist,  it  is 
only  with  that  qualification  it  exists  at  all ; 
and  when  it  was  once  decided  tliat  a  married 
woman  could  act  in  respect  of  her  separate 
property  as  VLfrnie  soUf  it  was  clear  that  it 
became  necessary  to  establish  some  control 
against  disposing  of  her  separate  estate ;  and 
this  was  effected  by  prohibiting  anticipation. 
His  Lordship,  therefore,  inasmuch  '<  as  the 
interests  of  society  so  require  it"  has  ar- 
rived at  the  conclusion,  that  the  jurisdiction 
which  the  Court  of  Equity  has  assumed  in 
similar  cases,  justifies  it  in  extending  it  to 
the  protection  of  the  separate  estate,  with  its 
qualifications  and  restrictions  attached  to  it 
throughout  the  subsequent  coverture,  and  in 
resting  such  jurisdiction  upon  the  broadest 
foundations.  We  need  only  remark,  that 
the  doctrine  was  invented  and  established 
very  long  since,  for  the  express  purpose  of 
{tfotecting  women  in  the  sole  enjoymient  of 
property  vshen  covert.  The  question,  we 
repeat,  is  now  settled,  and  settled  justly — in 
accordance,  we  believe,  with  the  opinion  of 
the  whole  bar,  or  to  adopt  the  expressions 


of  the  Yicb-Chancellor—  *'  It  is  larrful  i 
give  property  to  the  separate  toe  of  a  in 
man,  married  or  unmarried,  and  the  pr& 
tice  of  the  profession  has  been  according  t 
that  opinion,  without  any  variation."(a) 

PRIVILEGES  OF  THE  HOUSE  01 

COMMONS. 


Opirion  of  Lord  Chief  JcsticB  Hoi 
upon  Hie  power  of  the  Court  of  Kxru^ 
Bench,  to  discharge  a  man  committed  up( 
a  warrant,  signed  by  the  Speaker  of  i 
Howe  of  Commons,  for  a  breach  of  pi 
vilege.(ft) 

Holt,  C.  J.  said,  that  the  l^ality  of  tl 
commitment  depended  upon  the  vote  recii 
in  the  warrant ;  and  for  his  part  he  thong 
the  prisoners  ought  to  be  discharged,  thooj 
in  this  his  opinion  he  was  so  unfortunate 
to  go  contrary  to  the  act  of  the  House 
Commons,  and  the  opinion  of  the  rest 
the  judges  of  England,  whose  assistance  th 
had  desired,  and  there  had  been  a  meetil 
for  that  purpose.  He  said,  this  was  ^ 
such  an  imprisonment,  as  the  freemen  j 
England  ought  to  be  bound  bj;  for  d 
this,  which  was  only  doing  a  legal  act,  cof 
not  be  made  illegal  by  the  vote  of  the  Hoi 
of  Commons;  for  that  neither  Hoq5C 
Parliament,  nor  both  Houses  jointly  cJ 
dispose  of  the  liberty  or  property  of 
subject,  for  to  this  purpose  the  Queen  d 
join  :  and  that  it  was  in  the  necessitjn 
their  several  concurrences  to  such  acts,  i 
the  great  security  of  the  libertj  of  the 
ject  consisted.  Af\er  giving  his  oj 
upon  the  three  first  objections  to  the  r^ 
he  said,  the  fourth  matter  was  for  brij 


(a)  Davies  v.  Tbprnycroft,  0  Sim.  420. 
(b)  Regina  ▼.  Paty,  Lord  Raym.  1105.;  S.  (.] 
520,  in  which  case  Patif  and  others  brought 
against  the  constables  of  Aylesbury,  upon  the 
of  their  TOtes  having  been  n^eeied ;  tiiey  w( 
mitted  by  the  Home  of  Conunona,  and  they 
writs  of  Habeas  Corpus  to  be  dischai^fed.—  Ei 
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on  at  Common  Law  for  not  allow- 
vote  in  the  election  of  Members  to 
0  Parliament.  Now,  to  bring  an 
against  a  person  who  is  not  priyi- 
le  saidt  was  no  offence,  thongb  no 
roold  lie  in  this  case,  or  though  the 
ipon  which  the  action  was  grounded 
re.  And  so  is  2  Rep.  3,  p.  9.  And 
he  charged  with  any  false  and  scan- 
flatter,  yet  if  it  be  by  way  of  action, 
iot  have  scandalum  magnatum,    A 

0  brings  an  action  against  another, 
not  a  privileged  person,  is  not  to 

1  action  stopped,  especially  if  he  has 
cause    of  action,  which  that  the 

in  this  case  have,  appears  by  the 
of  the  judgment  of  this  Court,  in 
^ocerufiij  in  the  case  of  Askby  v. 
And  this  action,  which  was  brought 
Lse,  appears  by  the  description  of  it 
te  of  the  House  of  Commons,  to  be 
ime  cause  of  action  that  that  was  : 
ppose  that  the  bringing  such  actions 
ired  by  the  House  of  Commons  to 
)ch  of  their  privilege;  but  that  de- 
will  not  make  that  a  breach  of  pri- 
it  was  not  so  before.  But  if  they 
'  9uch  privilege,  they  ought  to  shew 
s  of  it.  The  privileges  of  the 
f  Commons  are  well  known,  and 
led  upon  the  law  of  the  land,  and 
ling  but  the  law.  As  we  all 
>y  have  no  privilege  in  cases  of 
I)  of  the  peace.  And  if  they  de- 
m^clves  to  have  privileges  which 

2  no  claim  to,  the  people  of  Eng^ 
not  be  estopped  by  that  declara- 
iit»  privilege  of  their's  concerns  the 

the  people  in  a  high  degree,  by 
r  them  to  imprisonment  for  the  in- 
it  of  them,  which  is  what  the  people 

:I(i  the  Ux  terrm  Is  the  genMMy  and  eompre- 
It'  law  of  the  land :  the  Admiralty  law  and 
^ciea  of  fliis  giand  law ;  so  is  the  l«r  par* 
jid  !f  It  be,  the  Judges  either  do,  w  oogbt 
at  it  l^^tfott  io  ike  3rd  edition. 


cannot  be  subjected  to  without  an  Act  of 
Parliament  As  to  what  was  said,  that  the 
House  of  Commons  are  judges  of  their  own 
privileges,  he  said,  they  were  so,  when  it 
comes  before  them.  And  as  to  the  instances 
cited,  where  the  judges  have  been  cautious 
in  giving  any  answer  in  Parliament  in  mat- 
ters of  privilege  of  Parliament ;  he  said,  the 
reason  of  that  was,  because  the  Members 
know  probably  their  own  privileges  better 
than  the  judges.  But  when  a  matter  of 
privilege  comes  in  question  in  Westminefer 
HaUt  the  judges  must  determine  it  as  they 
did  in  Binyon's  case  (Cit.  Carth.  137. ;  1 
Show,  199.).  Suppose  these  actions  against 
the  constables  of  Aylesbury  had  gone  on, 
and  the  defendants  had  pleaded  this  privi- 
lege, we  must  have  determined,  whether 
there  were  any  such  privilege  or  no.(c)  And 
we  may  as  well  determine  it  upon  the  return 
of  this  habeas  corpus^  for  the  defendants  are 
here  in  a  proper  course  of  law;  and  the 
matter  appears  to  us  upon  record  as  well  this 
way,  as  if  it  were  pleaded  to  an  action.  We 
must  take  notice  of  the  lex  parliamentij  my 
LfOrd  €ohe  in  his  1  Inst.  ii.  b.  enumerates 
the  several  laws  that  are  within  this  realm, 
and  the  lex  parliamenti  is  one  of  them,  and 
the  lex  parliamenti  is  the  law  of  the  land. 
As  to  what  my  Lord  Cohe  says  in  the  same 
place  that  the  lex  parliamenti  est  a  multis 
ignorata;  that  is,  because  they  will  not  apply 
themselves  to  understand  it.  He  gave  a 
great  encomium  of  my  Lord  Clarendon^  and 
cited  a  passage  out  of  his  history  relating 
to  the  same  doctrine  with  this  that  was  then 
set  up,  that  the  House  of  Commons  were 
the  only  judges  of  their  own  privileges,  and 
therefore  whatever  they  said  was  their  privi- 
lege, was  such.    It  is  in  his  first  part,  fol. 


(c)  He  said,  as  to  the  high  eot^mpt  of  the  JmiwU^ 
tion  of  the  ilouae  of  ComB»Qaa»  aoiHier  Hpoae  ean 
holdplaa  inaoy  actkuvnot  the  Ho^ise  of  Lofid^  op- 
ginaUy,  thnelore  how  can  they  have  any  Judsdietion 
in  this  ease  ?— Fivm  Banlmry't  MS.  note  to  the  Zrd 
edition. 


300  On  the  Privileges  of  the  House  of  Commons, 

310i  ^od  is  very  applicable  to  the  present  I  why  was  not  Ashhy  committed  wlien  he  firet 


ca/se,  hut  too  long  to  be  transcribed.  He 
said  lie  would  cite  a  greater  author  than  he, 
Kin^.  Charles  the  Firsts  in  his  answer  to  the 
declaration  and  votes  of  the  two  Houses 
concerning  Hull,  ClarendoHy  1,  part  400, 
and  R^ishrcortVs  Collections,  vol.  iii.  pp. 
728,  730y  731^  wherein,  among  other  things^ 
he  says,  he  very  well  knew  the  great  and 
Mnligyiled  power  of  a  Parliament,  but  he 
Jknew  .a^  well  it  was  only  in  that  sense  as  he 
TX4S  a  part  of  that  Parliament;  without  him, 
W<^  ^inst  his  consent,  the  votes  of  either 
OhTibqfh  Houses  together  must  not,  could  not, 
should  not  (if  he  could  help  it,  for  his  sub- 
jects' Bake  as  well  as  his  own),  forbid  any- 
thing th^t  was  enjoined  by  the  law,  or  en- 
join  anything  that  was  forbidden  by  the 

^^^•X4)  I  ^"^  ^^^  Chief  Justice  said,  if  the 
votes  of  both  Houses  could  not  make  a  law, 
by<  parity  of  reason  they  could  not  declare 
law.  That  the  bringing  this  action  is  no 
breach  of  the  privilege  of  the  House  of  Com- 
moBS^  appears  by  the  judgment  in  the  case 
of  AAbi/  and  White  (Lord  Raym.  038),  in 
the  argument  of  which  caise  before  the  House 
of  Lords,  this  argument  of  the  privilege  of 
the'House  of  Commons  was  insisted  on ;  be- 
sides, if  the  bringing  this  action  was  a  breach 
of  fhe  privilege  of  the  House  of  Commons, 


{d)  He  Baid  a  Hoaae  of  Commons  caQ  no  more  de- 
clare aqything  to  be  law  by  their  resolatlons  than 
thfpr/can.  B^ah*  a  law  by  themaelvep,  aad  wh^  (uys 
he)  can  shew  me  how  an  Hourc  of  Commons  can  stop 
a  lawfbl  prosecution  f    No  man  has  privilege  against 
tl^e  law  of  tlie  land.    And  nothing  hot  an  Act  of  Par- 
liament can  subject  any  man's  |)erson  to  imprison- 
iQent.    It  is  true  the  Judges  do  not  interpose  in  the 
Jioi^  o(,Lofds  in  mattera  uf  pntTilege,,  because  the 
,.  liO^U  are  ^ell  acq«^nted  with  tbfi^  themselves;  ^t 
^eo  a  qneslioB  regularly  arises  in  the  Qaeen*s  Bench 
.concerning  pririlege»  there  the  Judges  mutt  concern 
.'tbenselfta.    0n|»pose  the  action  had  g^me  cm  without  | 
the  Inieipiiittitte  of  the  H<»se  of  Cos(uiioDs,'ai»dtfce 
.  dttodamiiad  pleaded  ^rivikfe  to  th*  Jariadlolldn  of 

. .  4be  <kM0t,  and  to  (his  It  bad  beeaiidMMfficd,  mufl  not 
the  JiKl^eatliea  bate  detenaliied  pdviligttf^JVvm 
Bmbwifs  MS.  Noit  to  the  9rdMdH¥m. 


brought  the  action  ;  but  the  suffering  him  to 
go  on  with  his  action  is  an  argument  that 
this  pretence  of  privilege  is  a  new  ihimj. 
Asliby  recovered  in  his  action,  and  these 
men  have  followed  his  steps,  and  yet  thej 
are  here  said  to  have  acted  in  breach  of  the 
privilege  of  the  House  of  Commons.  I  shall 
say  nothing  to  the  case  o{  Ashhy  and  Wkitr, 
because  the  reasons  upon  which  thatjadgment 
was  given  are  printed.  He  said,  the  bring- 
ing this  action  is  said  to  be  in  high  contempt 
of  the  jurisdiction  of  the  House  of  Commoiis; 
but  that,  he  said,  could  not  be,  because  nei- 
ther House  of  Parliament  could  hold  plet 
in  any  action ;  and,  besides,  the  defendants 
might  wave  their  privilege.  He  said,  h^ 
made  no  question  of  the  power  of  tlie  Hoast.' 
of  Commons  to  commit;  they  might  oommit 
any  man  for  ofEering  an  affront  to  a  Member, 
or  for  a  breach  of  privilege;  nay,  they  might 
commit  for  a  crime,  because  they  might  im- 
peach. He  said,  my  Lord  Shafi^imrift 
case  differed  from  this,  f^ecause  the  commit- 
ment there  was  for  a  contempt  done  in  tK: 
House.  He  said,  the  cause  of  the  prisoner'^ 
commitment  being  expressed  in  the  warraai 
excluded  any  intendment,  that  they  migtfl 
be  committed  for  any  other  cause  than  \m 
expressed  in  the  warrant.  He  said, 
Houses  of  Parliament  were  bound  br 
law  of  the  land,  and  in  their  actions  w( 
obliged  to  pursue  it.  He  cited  Lord  Be 
bury's  case  (10  Lord  Raym.),  which 
thus:  —  Lord  Banbury  was'  indicted 
murder  by  the  name  of  Charles  KnoS[ 
Esq.,  and  he  pleaded  in  abatement  that 
letters  patent  'King  Charles  I.  created 
grandfather  Earl  of  Banbury j  and  so  sbei 
the  descent  to  him,  and  prayed  judgment] 
the  indictment 'because  he  was  not 
Earl;  the  Attorney' (jfenerat  replied,  t| 
upon  his  petition  to  the  House  of  Lords, 
be  tried  hy  his  peers,  the  Lords  dismLd 
his  petition,  and  disallowed  his  peenj 
And  upon  demurrer  the  repKcattonwas 
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naught,  and  the  plea  good,  and  the  in- 
mi  was  abated,  and  said,    that  case 

ip  a  great  way  in  this  case.  See 
48, 150;  Hodges  v.  3foor^  Stites  415; 
0  Streeter*i  case  and  Stiles^  90. 
other  eleven  judges  were  against  the 
Justice,  and  the  following  entry  was 
)n  the  record : — Bt  super  natura  deli- 
ne  per  curiam  hie  habUa,  pro  eo  quod 

curia  hiCf  quod  cognitio  causes  cap' 
t  deteniionis  prcsdicti  Johannis  Paty 
tinet  ad  curiam  dietes  dominm  regines 
'pi<a  regina,  ideo  idem  Johannes  remit" 
nefato  custodi  goaUe  dicim  dominm 
de  Newgate^  remanere  in  statu  quo 
pore  emanationis  brevis  prtedicti, 

ROBLEM  XVII.  VOL.  III. 


BANKRTTPrCT. 

''ho  may  be  made  a  Bankrupt? 

HR  Editor  of  thb  Lboal  Guioi. 
iWER  TO  PROBLEM  XXVL 
Vol.  2. 

E  Tbhurb. — ^Describe  what  it  is.(a) 
^c,  in  its  most  general  and  extensive 
itioa,  seemis  to  denote  a  ten  are  by 
Liin  and  determinate  serrice,  and  is 
by  Littleton  (s.  117)  to  bo  where  the 


1  >!( 


Is  hU  tenement  of  the  lord  by  any 
service,  in  lien  of  all  other  services  ; 
they  be  not  services  of  chivalry,  or 
service.  The  service  must  therefore 
dn,  in  order  to  denominate  it  socage; 
liold  by  fealty  and  twenty  shillings 
>r  by  homage,  fealty,  and  20  shillings 
r  by  homage  and  fefilty  without  rent. 
ealty  and  certain  corporal  services ; 
'^hing  the  lord's  land  for  three  days ; 
alty  only,  without  any  other  service: 
these  are  Tenures  in  Socage.  (Litt. 
118, 119.) 

;:e  Tenure  was  formerly  of  two  sorts, 
^—free  socage^  where  tb^  services 
)t  only  certain  but  honourable ;  and 

'    Sec  ante,  pp.  148,  190,  236. 


villain  socage,  where  the  services,  thotigh  ber- 
tain,  were  of  a  baser  nature ;  but  it  is  consi- 
dered unnecessary  to  trouble  the  reader  with 
a  particular  account  of  each  of  those  tenures 
as  the  12  Car.  2,  c.  24,  enacts,— '« That  all 
fines  for  alienation,  tenures  by  homage, 
knight  service,  and  escuage,  and  also  aids 
for  marrying  the  daughter,  or  knighting  the 
son,  and  all  tenures  of  the  king  in  capite  be 
likewise  taken  away.(&)  And  that  all  sorts 
of  tenures  held  of  the  king  or  others,  be 
turned  into  fre3  and  common  socage ;  save 
only  tenured  in  frankalmoigne,  copyhold, 
and  the  honorary  services  (without  the  slav- 
ish part)  of  grand  serjeanty.^ 

Cm     D. 

9mprrial  SArliamrnt. 

HOUSE  OP  LORDS— ENGLAND. 

Feb.  17. 

FRIVOLOUS  SUITS  AT  LAW — KTIDENCE. 

Lord  Dbnman  introduced  ''  a  Bill  to  repeal 
so  much  of  an  Act  of  the  43  of  Eliiabeth,  .en- 
titled 'an  Act  to  avoid  trifling  and  frivolous 
suits  in  law  in  her  Majesty's  Courts  in  West- 
minster,' and  an  Act  of  the  2'2d  and  234  of 
Charles  II.,  entitled  '  an  Act  for  laying  iin|K>- 
sitions  on  proceedings  at  law,'  as  relates  to.  costs 
in  penioiiaf  actions,  and  to  make  further  provi- 
sions in  lieu  thereof;"  and,  *<  a  Bill  to  remove 
doubts  as  to  the  competency  of  persons  heiuig 
rated  inhabitants  of  any  parish  to  give  ovLd^nce 
in  certain  cases."  Doth  were  read  a  first  time, 
ordered  to  be  printed,  and  to  be  read,  a  second 
time  on  Monday  next. 

HOUSE  OP  COMMONS -BNGLAND." 
February  17.  '*  *' 

P  HINTED  PAPERS^PRIVILBCfe.     '    '  ' 

Motion  made,  and  Question  put,  J*  That  J^hii 
Joseuh  Stockdale,  by  commencing  aiid  prosecut- 
ing the  action  now  depending  atnis  suit'against 
James  Hansard^  Luke  Gravbs'  Hinsatd,  'iiid 
Luke  James  Hansard,  and  in  which  a>tot?ce  has 
been  given  of  executing  a  Wr4l  of  Inquiry' on 


■  m«*  ..J 


b^J^ 


IIIH 


W  Mr.  Maddoi  (Mad.  Bar.  Am;,  im.>aiB«  Mr. 
Haigtave  (Co.  Litt.  108,  a.  6.)  have  takeaHotlse  of 
thU  Inaccoraey,  namelj,  of  taking  away  teaolte  in 
eapite;  for  teavres  in  Mfyflte  «1gniA«s  ootkla^  liiore 
than  thai  the  k^g  U  the  tmoiedlsSs  MrdJeT  UtciNtha. 
owner ;  and  the  land  might  hsr^botii'  eitker  of  mili- 
tary or  socage  tenure. 
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the  20th  day  of  this  instant  February,  such 
action  being  brought  for  acts  done  by  the  defen- 
dants as  the  officers  and  servants  of  this  House, 
and  under  and  pursuant  to  the  authority  of  the 
orders  and  resolutions  of  this  House  made  in 
exercise  of  the  Privileges  of  Parliament,  has  been 
guilty  of  a  contempt  of  this  House,  and  a  viola- 
tion of  the  privileges  thereof;  and  that  all  Sherifis, 
Under-sheriffs,  agents,  bailiffs,  officers,  clerks, 
and  others,  who  shall  act,  aid,  or  assist  in  tl^e 
continuing,  furthering,  and  prosecuting  the  said 
action,  will  also  be  guilty  of  a  contempt  and 
violation  of  the  privileges  of  this  House,  and 
subject  themselves  to  the  severe  censure  and 
displeasure  of  this  House/'  The  House  divided 
— Ayes,  146  ;  Noes,  75. 

Feh,U. 

Motion  made,  and  Question  proposed, — 
^'  That  T.  Howard,  jun.  having  been  concerned 
in  conducting  the  action  of  Stockdale  against 
Messrs. Hansard,  after  the  prosecution  of  the  said 
action  had  been  resblved  by  the  Hoilse  to  be  a 
breach  of  their  Privileges,  has  been  guilty  of  a 
contempt  and  a  breach  t>f  the  Privileges  of  this 
House  :*' — (Mr,  Attorney-General)-— Amend- 
ment proposed,  to  leave  out  the  word  "  That,'' 
to  the  end  of  the  Question,  in  order  to  add  the 
words  '*  the  Privileges  of  Parliament  are  in- 
tended solely  for  the  benefit  of  the  community  at 
large,  and  as  the  power  of  publishing  such  of  its 
Reports,  Votes,  and  Proceedings,  as  shall  be 
deemed  necessary  or  conducive  to  the  public 
interests,  is  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament;  it  is  expedient 
that  a  joint  Committee  of  both  Houses  of  Par- 
liament should  be  appointed  for  the  purpose  of 
considering  the  b^t  mode  of  securing  to  each 
branch  of  the  Legislature  the  free  exercise  of  a 
power  so  important  to  the  public  welfare,**  in- 
stead thereof  : — (Mr.  Thomas  Buncombe) — 
Question,  '*  That  the  words  proposed  to  be  left 
out  stand  part  of  the  Question,"  put,  and  agreed 
to  : — Main  Question  put : — The  House  divided 
— Ayes,  137  ;  Noes,  37. — Majority  for  the 
original  Motion  100. 

Motion  made,  and  Question  put,  ^'  That 
Thomas  Howard,  jun.,  having  been  guilty  of  a 
contempt  and  a  breach  of  tlie  Privileges  of  this 
House,  be  for  his  said  offence  committed  to  the 
custody  of  the  Scrgeaot-at-Arms  attending  this 
House ;  and  th^t  Mr  Speaker  do  issue  his  war- 
rant accordingly  :" — (Mr.  A ttomey- General;)— 
The  House  divided— AyeS|  134;  Noes  41, — 
Majority  for  the  Motion,  93. 

Motion  made,  and  Question  put,  *'  That  Thns. 
Gcorgcf  Johnstone  Pearse  having  been  concerned 
in  conducting  the  action  of  Stockdale  against 
Messrs.  Hansard,  after  the  prosecution  of  the 
said  Action  had  been  resolved  by  this  House  to 


be  a  breach  of  their  privileges,  has  been  guilty  of 
a  contempt  and  a  breach  of  the  Privileges  of  this 
House  :  ^  —  (Mr.  Solicitor-Generat) :  —  The 
House  divided— Ayes,  1 35  j  Noes,  53.— Mino- 
rity for  the  Motion,  82.. 

Motion  made,  and  question  proposed,  **  Tlias 
Thomas  George  Johnstone  Pearse  halving  been 
guilty  of  a  contempt  and  a  breach  of  the  Prirn 
\  leges  of  this  House,  be  for  his  said  offence  com^ 
I  mitted  to  the  custody  of  the  Sergeant-at-Anm 
attending  this  House,  and  that  the  Speakei 
do  issue  his  warrant  accordingly*' — (Mr.  Solicn 
tor-General).  Amendment  proposed,  to  lear^ 
out  from  the  word  **  Pearse*'  to  the  end  of  ih^ 
question,  in  order  to  add  the  words  •*  be  ca]l«j 
to  the  bar  and  reprimanded  by  Mr.  I^pcaker,  s»| 
^charged,"  instead  thereof— (Mr.  W.  Milesjl 
Question  proposed,  ''  That  the  words  propo^ 
to  be  left  out  stand  part  of  the  question."-^ 
Amendment,  by  leave,  withdrawn.  Main  qnest>jl 
put. — The  House  divided — Ayes  134;  Noa 
54. — Majority  for  the  original  Motion,  80. 

Mr.  GoRiKO  presented  a  petition  from  Mr 
Thomas  France,  Under-Sheriff  of  the  count\  <J 
Middlesex,  which,  on  the  motion  of  the  HoiJ 
Member,  was  read  at  length  by  the  Clerk  at  tbj 
table  as  follows  : — 

•*The  bumble  Petition  of  Thomas  Fiance,  Un 
der-Sheriff*  of  the  county  of  Middlesex. 

"  Showeth,  that  your  petitioner  has  beei 
served  with  a  copy  of  the  resolutions  of  voi^ 
Hon.  House,  warning  your  petitioner  an<J  aj 
others  connected  with  the  canying  on  the  prt 
ceedings  of  the  office  of  Sheriff  against  acting  i 
aid,  furtherance,  and  prosecution  of  a  certain  ac 
tion  brought  by  John  Joseph  Stoekdale  agains 
Messrs.  Hansard  and  others,  in  breach  of  tfa 
privileges  of  your  Hon.  House. 

'*  That  your  petitioner  is  anxious  to  pay  th 
most  respectful  deference  and  obedience  to  vo* 
Hon.  House  and  its  privileges^  but  has  gre4 
ground  to  fear,  that  in  yielding  such  obediefN 
the  Sheriff"  of  the  said  county  may  be  expose 
to  great  personal  risk  and  loss ;  but,  relying  up 
the  protection  of  your  Hon.  House  to  the  s^ 
Sheriff  and  his  officers,  your  petitioner  reaped 
fully  assures  your  Hon.  House  that  all  due  n 
spect  will  be  paid  to  its  privileges  and  resoln 
tions  under  the  protection  of  this  Hon.  Hou.^ 
and  your  petitioner  will  ever  prfty*" 
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COURT  OF  CHANCERY Jkn.  1 7. 

Anon. 

Bankruptcy- -PRACTICB — Place  ofworkiy 
a  Fiat  otfter  than  that  of  tifte  &tnkmj*r 

Mr. moved  that  the  6s(t  be  warkt 

at  Bristol  instead  of  Swansea.     The  bankru} 
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at  a  pkee  about  twentf  oiilaa  from  Swan- 1 
1  io  the  ordinary  ooune  the  Jiai  would 
:ed  at  Swansea ;  bal  in  this  ot«e  tba  debts 
n  the  estate  within  twenty  rades  of  Swan- 1 
I  of  snuU  asBoont,  whflst  the  petitioning 
.  whose  debt  was  upwards  of  £300,  re- 
Bristol,  and  tbe  other  creditors  in  Eng- 
d  Scotland  Hved  nearer  to  Bristol  than 
I.    Tbe  inoonTcnienoe  and  expense  to 
PS  woald  be  great  in  proving  the  peti-  | 
:re  iitor  8  and  other  debts  at  Swansea,  I 
fie  only  expense  that  would  be  incurred 
emovai  of  the  ^fiai  to  Bristol  was  that  of 
krnpt  tcavelfing  to   that  city.     It  was 
?d  to  the  Court  that  the  plsice  of  resi- 
id  more  communieation  with  Bristol  than 
ansea. 
LaRD  Cbshoslu>r  granted  the  nppli- 
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Siitirngt  in  Banco. 
Stockdalb  v.  Hansard. 


E  The  Sbbriff  op  Middlrsbx. 

Sheriffs  were  this  day  brought  up  under 
of  habe€U  corpus  (a)  by  the  Serieant-at- 
the  House  of  Commons.      Sir  William 


tionaUe  and  unlimited  power.  Tbe  argument 
there  was,  that  such  dicta  as  appear  adverse  to 
thoee  general  and  incontestable  principles  were, 
in  many  cases,  hastily  and  ill  eonsidereo,  and  not 
necessary  fior  the  decision.  It  was  also  oon* 
tended  that  those  dieia  were  encountered  by  the 
authority  of  judges  equally  eminent  and  diistin^ 
l^^iahed,  and  by  numerous  precedents ;  and  I, 
for  one,  endeavoured  to  establish  the  principle, 
that  there  can  be  no  despotic  power  in  tkiscoun* 
try  similar  to  that  which  was  claimed ;  and  I 
laid  it  down  that  sdch  a  power  could  not  be 
possibly  recognised  in  any  court  of  English  law. 
It  was  also  necessary  to  declare  an  opinion 
founded  upon  the  careful  examination  of  the 
evidence  of  documents,  and  in  my  judgment,  as 
well  as  in  that  of  my  learned  brotherSt  it  appeared 
that  the  privilege  of  publication,  as  daimea  upon 
the  record  by  the  defendants,  is  a  privilege  that 
has  no  legal  existence.  To  all  those  opinions, 
then  deliberatdy  formed  and  expressed,  1  now 
still,  after  full  and  careful  consideration,  distinctly 
adhere,  and  all  of  them,  in  my  conscience,  I  sin- 
cerely believe  to  be  true.  If  they  were  not  true, 
if  there  was  any  ground  ibr  disputing  them,  it 
seems  to  <me  that  the  defendants  should  have 
brought  them  before  a  court  of  enor,  where  the 
opinions  of  all  the  other  judm  might  have  been 
taken  on  the  aubject.  and,  if  it  was  not  unworthy 
of  the  dignity  of  the  House  of  Commons  to  refer 


(the  Seneanl^t- Arms),  «po«  producing  ,  ^^^         1^  ^     .^g^^  ^  ^^  docUion,  .uwly 

■'    cl  I  ^  "P**"        l'^^  h°    ■'  ^  ■ '» »««W »»« loit  Doihing  io  dignity  or  just  cl«m 
wnt  o(  habeas  «»'?«  "huih  I  rec«v«d  !^     yj^  ^  ^  .^^^^  ,^7^^    ^^^j^^  ,^ 

'??^wu"'t?Pp'^''l' »»••«>«  oon.idef.tion  of  th«  other  judge,  of 
nd  John  Wheelton.  Esora.  j^^^  -^  ^^  ,^^  ^^^  Court..     If.  Blio,  the 

etum  wu  .h«.  hMded  in  and  reed  by  j„A^,  ^„  enoneou..  the  defendenU  h«i  the 

»ourt.     It  was  siimed  by  the  "1^3^ t  ^^u: .,  ^^r .l^  u c  t  _-j- 


er  of  the  Court.  It  was  signed  by 
of  the  House  of  Commons,  and  stated 
Illam  Evans  and  John  Wheelton,  having 
i;d  a  breach  of  tbe  privileges  of  the  House 
nons.  It  was  resolved  by  the  House  that 
^mmitted  to  the  custody  of  the  Sergeant- 
t  and  kept  by  him  during  the  pleasure  of 
tse,  and  that  Mr.  Speaker  do  issue  his 
for  the  same. 
etum  having  been  read, 
Richards  said  he  appeared  to  move  that 
m  be  filed,  and  that  the  Sheriffs  be  dis- 
out  of  custody. 

D£NM\N,  in  delivering  the  judgment  of 
rt,  said — It  appears  to  me  to  be  necessary 
'^  that  the  judgment  delivered  by  this 
St  Trinity  Term,  in  the  case  of  Siockdale 
^nrd,  is,  in  all  respects,  perfectly  correct. 
^urt  there  decided  that  there  was  no  power 
ind  which  was  above  being  questioned 
taw .  It  decided  that  the  manner  in  which 
ilege  was  claimed  by  the  House  of  Corn- 
iced pnyile^  on  tbe  footing  of  unques- 

(a)  Ante,  p.  807. 


power  of  taking  it  before  tbe  House  of  Lords, 
the  last  resort  in  matters  of  law ;  and  I  will 
never  suppose  any  man  can  believe  it  justifiable 
to  deny  the  propriety  of  obeying  the  judgment 
of  this  last  Courts  merely  because  it  was  thought 
fit  to  cast  reflection  upon  the  body  in  which  the 
law  and  the  constitution  vested  the  appeal.  And 
besides,  it  was  truly  observed  that  they  did  not 
confine  this  claim  to  tbe  House  of  Commons. 
They  expressly  said  that  the  power  existed  in 
both  Houses  of  Parliament,  so  that  there  was 
an  acknowledged  interest  in  the  House  of  Lords, 
as  in  the  House  of  Commons,  in  defending  the 
privileges  which  the  latter  sought  to  establish. 
At  the  same  time  let  me  observe,  that  if  our 
judgments  had  been  adverse  to  Stockdale,  it 
would  have  been  impossible,  had  Stockdale  so 
pleased,  for  Messrs.  Hansard  to  avoid  being 
taken  into  a  court  of  error,  so  that  the  case 
wMiid  inevitably  have  gone  to  another  tribunal, 
and  had  that  confirmed  our  judgment,  it  must 
have  gone  up  to  the  House  of  Lords.  In  tliat 
case  the  two  jurisdictions,  which  had  been  most 
carefully  avoided  by  the  defendsnts,  must  have 
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been  resorted  to.     Nothing  of  this  sort  having 
been  done,  I  regard  sd  far  the  conscientious  de- 
cision of  my  brethren^  Bnriyed  at  after  a  cav^fbl 
review  of  ail  the  droumstaneesy  and  a  most  calm 
and  deliberate,  and  dispassionate  consideration 
of  the  arguments  and  authorities^  that  I  feel  it 
entitled  to  that  degree  of  respect  as  to  justify 
Messts.  Hansard  in  saying  that  the'jodgment  in 
the  most  recent  case  passed  against  them  by  de- 
fault; but  if  they  felt  that  that  judCTient  was 
not  justifiable,  why,  I  again  emphatically  ask, 
was  not  that  judgment  submitted  to  the  consider- 
ation of  a  superior  tribunal?    I  submitted  my 
opinion  then  to  the  jurisdiction  of  such  tribu- 
nals as  the  law  afforded,  and  I  submit  it  now  to 
the  still  higher  tribunal  of  public  opinion,  being 
fully  satisfied  that  no  candid  mind  can  go  through 
the  judgment  then  delivered,  .with  a  wish  to 
arrive  at  a  just  conclusion,  without  being  con- 
vinced Uiat  that  which  was  arrived  at  by  us  was 
that  which  the  occasion  justified.     We  decided 
that  case  on  our  view  of  what  the  law  was,  and 
which  we  were  called  on  to  administer.     Our 
o^ion  of  the  law  was  our  only  safe  and  suffi- 
cient guide.     The  decisidhs  of  our  predecessors 
were  the  only  authorities  we  were  justified  in 
following,  and,  discarding  arguments  of  eape- 
diency  or  necessity,  we  had  to  say  what  the  Jaw 
justified,  and  what  the  law  required.     On  that 
occasion  we  took  the  law  for  our  guide,  and  we 
shflif  resort  to  the  same  authority  in  deciding  the 
case  which  is  now  before  us  on  (his  writ  of  ha- 
heM  corpus  and  the  return.     Thia  is  a  writ  of 
hah€€ts  corpus,  calling  ott  the  Seijeant-at-Arms 
of  the  House  of  Commons  to  bring  up  the  bodies 
of  two  gentleman  who  have  been  imprisoned  on 
the  Speaker's  warrant.    That  warrant  is  returned 
to  -na  as  the  cause  of  their  detention ;  and  the 
only  qaestkn  for  us  now  •  to  consider  is  whether 
that  warrant  is,  in  point  of  kw,  a  good  cause  fur 
the  deterttion?    There  are  threa  objectiot>s  made 
to  the  fona  of  the  wartant;  •   The  first  is,  that 
there  was  no  direct  adjudication  of  the  contempts 
Tbe'tfxpnessioh  in  the  warrant  is  th^  the  sherifli» 
beinr  committed  :tw  contempt  of  the  privil^s  of 
the'iHoiise  of  Comnoiis,  it'wasjfesolved  that 
they  should  be oemahtedto  the  custody  of  the 
Se^antKiti-AlTOs*     it  wab  observed    that   this 
was  ^  not  a'  direct  statement  of  faeta«  and  it  was 
argu«d  that  the  pwticlpie  ^^  Ibaiihg''  eould  not 
be  allowed  to'ha^  that  efifiMt.  >  It  dees^ao  happen 
that^Un'a  refcentcaM  i»om  an  vitnior  court,  we 
gave'd^at*  ether  to*  a  aioiflar  (Cipreiaion;  and  al- 
lowed a'dcHtetneiill^  Irf  ^v  lofteoitkl,  toibecoiv- 
sideved'as'a'direttt  all^tion  of  ^faet.   .'Then  the 
codMqubfiKte' ifi^  that)  ml 'doing  die'Same  ^thing 
hem,  w^'shalMble  mciPely<adop|tiBg<aaenlDrcement 
of  the  otdinatylawi     It  cannot  be  doubted  that, 
if  the  House  Ib  stated  to  have  resolved -that  a 
contempt  having  Wen^cotnmitted,  the  statement  is 


teqUivalent  to  aaymg  that  a  contaBpt  hashsBS 
[committed,  and  a  resolution  of  that  House  to 
'place  in  the 'custody  of  the  Seijeant*at*-AnD8  (bt 
I  individuals  guilty  of  committing  that  eomesnpi  is 
an  adjudication  a|;ainst  them.     The  aeooad  ob- 
I  servation  is,  that  though  the  House  of  Comnoni 
I  adjudicated  that  the  parties  had  committed  a  co»- 
;  tempt,  and  therefore  that  they  ahoidd  be  oain- 
I  mitted  to  the  custody  of  the  Seijeant-at^nat, 
I  vet  that  there  is  no  order  on  the  Speaker  to  issnt 
his  warrant  for  that  purpose,  I  must  mj  1  do  not 
think*  that  that  is  at  all  necessary.     We  mart 
take  notice  that  the  Speaker  is  an  officer  of  the 
House  of  Commons,  and  that  when  the  UoiM 
of  Commons  adjudges  that  a  contempt  has  ben 
committed,  and  decides  that  the  parties  commit- 
ting the  contempt  are  to  be  taken  into  custody, 
the  Speaker  will  be  authorised  from  that  instantt 
and  without  any  positively  expressed  dircctioaSft 
to  issue  his  warrant  to  car^  the  resolution  of  the 
;  House  into  effect.     The  third  objection  is,  that 
i  the  warrant  not  being  dated  from  the  House  of 
I  Commons,  and  the  name  of  the  House  uot  bdsf; 
'specified  in  the  warrant,  it  does  not  appear  that 
I  *^  this  House"  is  the  House  of  Commons,  bac 
I  may  be  some  other  house,  such  as  the  House  o£ 
I  Lords.     I  do  not  think  there  is  any  force  in  thi» 
•objection.     The  warrant  recites  the  resohition  of 
the  House,  refers  to  no  other  Hou-e,  and  spe^ 
of  "  this  House"  throughout.     I  think,  there- 
fore, that  there  is  enough  to  show  that  the  Houte 
against  which  the  contempt  has  been  committ«4 
is  the  House  by  whose  authority  the  warrant  'j 
issued  and- the  parties  are  taken  into  cns(odf« 
I  Then  again  we  see  that  the  Se>jeaitt-at-Anm 
certifies  to  us  this  warrant,  and  returns  to  us  tkt 
,  it  was  in  obedience  to  this  warrant  that  he  took 
these  parties  into  custody,  and  he  now  detaiBf 
them ;  and  certifies  that  he  does  all  tliis  under  t 
warrant  issued  **  under  the  hand  of  the  Speaks 
of  the  said  House."     Now,  there  is  only  tbr 
House  of  Commons  mentioned,  and   I   camiui 
allow  myself  for  a  moment  so  to  trifle  with  • 
plain,  inteHigible,  and  clear  document,  as  to  »3i 
that  I  can  entertain  any  doubt  upon  the  maner^ 
The  fourth  objection  taken  is«  that  this  is  na 
said  to  be  a  contempt  of  the  House«  but  only  Qt 
the  privileges  of  the  House.     To  that  I  answer 
by  referring  to  the  case  of  the  King  v.  Bardeti.  :r 
which  the  same  expression  has  been  used,  and  in 
which  that  expression  has  been  held  good  and 
I  sufficient.     It  seems  to  me,  tlverefore,  that  all 
I  these  verbal  criticisms  must  fall  to  tfao  ground, 
I  and  that  on  the  face  of  the  warrant  wc  eannei 
{help   seeing  that  this   is  a  committ^  for  coo- 
I  tempt,  and  that  it  is  made  by  the  anthorstref 
I  the  -House  of  Commons.     If  that  .ia  so,  then  «r 
;Oome  to  the  great  objection, -which  ia,  that  tht 
jfacti^  out  of  which  tm  committal  arose  are  nrt 
fully  sefr  out,  so  as'to  tnable  tis  to  judge  wbcdicf 


Lam  Beporit. 


proper  gnmoA  for  ibai  eomrnkmeDl. 

admksea  thai  vndi  of  this  tort  have 
appecrad  in  CMca  of  ihm  aort,  so  dunit 
to  say  that  the  caaes  ao  which  die  fitcto 
l)een  specifiad  appaar  in  nttmber  to  be 

I  will  mentioa,  howev«r»  ona  caaa 
ir  Fraocia  Peanbertoii  and  Sir  Thoaaa 

0  wei«  aommitlad  hj  tha  Home  of 
in  )  689,  ia  cooaaquaDea  of  a  jodg* 

h  they  gave  in  thair  eonrl — ft  jodg- 
ust,  aa  leaaonablaf  aa  kwfnl,  and  as 
For  boneal  men  and  good  lawyeis  to 
/  upon  recofdy  bus  lor  which  thoae  two 
e  confined  ondcr  a  warrant  for  con- 

1  sent  into  eostody  by  the  Honae, 
remained  till  the  end  of  the  aeasion. 
that  case  chiefly  in  older  to  correct  a 
no  small  irapottancet  for  I  feel  for  the  I 
Itis  profeanon,  and  1  beliere  that,  after 
iric  of  society  will  be  found  to  rest> 

on  the  vsluft  set  upon  personal  cha^ 
this  reaolntion  of  the  Honae  of  Com* 
IS  been  aappoacd»  moat  erroneously, 
Holt  conoiiired.    It  is  a  mistake  to 
.    It  is  a  mistake  to  suppose  that  the 
;o  commit  iheae  jodgea  was  adopted  in 
tron  Parlianient.     The  committal  oe* 
ite  year  1689u     Lovd  Hok  was  made 
Jubtice  in  April  of  that  year,  and  this 
0  commit  theae  two  jodgea  was  not 
the  July  of  the  same  year*     It  was 
therefore,  for  him  to  have  concurred 
right  that  mistake,   I  now 
cases  of  Brasse  Crosby,  of  Sir  F. 
nd  of  Mr.  Hobhouse,  where,  upon 
t  y  of  the  Shsfeesbary  cascb  such  a  die* 
lent  of  the  causca  was  held  to  be  un- 
it was  so  expressly  held  in  the  Shaf- ' 
^.    I'hal  case  is  correctly  enoogh 
be  open  to  obfeervation  t^n  ▼arious 
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that  caae,  never  onoa  aaid  tha  &cta  thamsalraa 
required  to  be  aet  out.  Another  authority  is 
Mnmiy'a  eaae,  where  the  warrant  was  in  the  sane 
fonn,  and  there  the  warrant  waa  held  good* 

(To  be  continued.) 


lit  it  is  not  open  to  observation  upon 
uiar  ground.  Nor  have  I  ever  heard 
it  ion  ever  made  Upon  it  in  this  respect 
ay,  except' as  to  the  extent  to  which 
^le  in  that  case  was  applied  in  the 
•itpy.  In  that  case  three  judges  said 
tniiment  for  contempt  was  not  to  be 
,  even  if  the  cnuae  of  the  commiment 
^as  not  aufficient.  Lord  Holle^  who 
m  the  other  three  judges  in  this  opi* 
>  the  suffieienoy  of  the  cause  4>f  con- 
"vted  in  that  case*  <lid  not  queation  the  | 
at,  if  theliKta  were  notstatedylhe  al- 
at  the  coauniMAent'  waSt  te  conlesipt  j 
'  iffieient»  and* he  dedbrod  that  in  such  | 
'hould  not  UbX  hims^  tfuifaodxed  to 
'tsand  seek  hito  the  motives  for  whieh 
Ml  had  taken  plaoci^  So  that  it  seems 
tict  oil  this^idoctrine  thai  Lord  Holt, 
•*(^  ike  auffifkaisy  ef    the  *fiKrtft  in  | 
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Marks  v.  Bekjamin. 

FnAcncn^^Whither  an  Attoikbt  ig  entitled 
to  carry  on  a  Caum  to  Trialy  after  notice 
from  hii  Client  (the  Plaintiff)  not  to  do 
#9.  Whether  he  can  be  oaUed  upon  to  an- 
ewer  matter  in  an  J^davit  which  charges 
hhn  with  an  offence  for  which  he  may  be 
indicted* 

We  have  already  fully  reported  the  trial  of 
this  csse,(a)  in  which  a  verdict  passed  for  the 
defendant.     A  rule  was  subsequently  obtained 
by  the  plaintiiTs  attorney  far  a  new  trial,  and  it 
being  the  opinion  of  the  Court  thet  the  case 
ought  to  have  been  laid  before  the  jury  by  Lord 
Abinger,  a  new  trial  waa  ordered,  upon  which 
the  defendant  then  obtained  the  present  rule, 
calling  upon  the  plaintiiTs  attorney  to  show  cauae 
why  all  nmher  proceedings  should  not  be  stayed 
in  the  cause,  and  why  he  should  not  pny  the 
costs  upon  the  affidavit  of  the  plaintiff  and  Ida 
brother,  who  swore  that  the  name  of  the  former 
had  been  lent  by  him  to  the  attorney  in  question 
to  enable  him  to  brins  the  action,  but  that  hav- 
ing experienced  aome  loss  of  countenance  conse- 
quent upon  that  conrse  of  conduct,  he  had  several 
times  expressly  ordered  that  the  cause  should 
not  be  proceeded  with,  but  that  in  spite  of  such 
directions  the  cause  had  been  taken  down  to  trials 
and  the  role  for  a  new  trial  obtained  by  his  at- 
torney, who  waa  further  charged  with  having 
attempted  to  induce  the  brother  to  perjure  him- 
self on  the  trial. 

Mr.  Kelly  appeared  on  behalf  of  the  attorney 
m  the  cause,  and  read  several  aflulavits  in  oppo- 
sition to  the  rale,  showing  that  instead  of  Mr, 
Marks  having  countermanded  his  written  retainer« 
he  had  constancy  urged  the  prosecution  >  of  ithe 
suit,  had  found  security  for  costs  lo  enable  it-  to  < 
be  carried  on,  and  had  sctnaUy  aBcompamed«Cane 
of  the  clerks  in  the  ofiee  to  serve -thcvarions  • 
witnesses  with  subposnas  on  the  day  befare*  tbn 
cause  was  heaid.    The  deponents  went  on<  flken 
to  deny  the  offer  lo  'the  platnttiCA  bnsAor  fkt 
positive  tertns,  nnd  In  impute>iooUueion  -bet^tfeen  . 
the  attorney  fbrthe  defendant,- the  plaintii^r  hia 
brother,  and  another  petaoni  in  order  to  deprive 
the  plaintiff's  attorney  of  his  costs,  for  iho  se^ 
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dMieiy  00  wbicb  it  vm»  contended  that  he  wael 
•otitled.  to  toke  the  case  before  another  jury,  even 
thoagk  the  f^intiff  should  not  be  a  conseniiog 
party  thereto.  He  had  not,  at  all  events,  taken 
any  steps  to  prevent  his  attorney  ftom  proceeding 
since  his  interposition  at  the  trial,  and  if  his  had 
been  a  bond  fide  disinclination  to  follow  up  the 
case,  he  would  have  paid  his  attorney's  UU  of 
costs,  as  well  as  those  of  his  opponent,  and  again 
interdicted  any  further  proceedings.  This  he  had 
not  done,  but  the  defendant  now  came  forward 
to  endeavour  to  stop  the  action. 

Mr.  /«rvu  replied,  contending  that  the  charges 
and  allegations  made  in  his  c&davits  were  not 
answered,  aiid  that  the  plaintiff's  attorney  was 
not  entitled  to  carry  on  the  cause  after  his  client 
had  thus  openly  avowed  his  wishes  on  the  sub- 
ject ;  but 

The  CooRT  thought  that  the  matters  in  the 
afiidaviu  had  been  substantially  answered,  and 
that  being  so,  that  the  plaintiff's  attorney  had  a 
perfect  right  to  carry  the  case  before  a  second 
jury.    It  was  not  the  custom  of  the  Courts  to 
call  upon  an  attorney  to  answer  the  matters  in  an 
affidavit  which  charged  him  with  any  offence  of 
so  serious  a  nature  as  that  be  might  be  indicted 
for ;  but  it  was  proper  to  say  that  that  portion 
of  the  case  had  been  substantially  met  and  re- 
pudiated by  the  affidavit  in  reply.     Besides  this, 
the  attorney  for  the  plaintiff  swears  to  facts  which 
raise  a  grave  suspicion  that  the  plaintiff  has  been 
acting  in  collusion  with  the  opposite  party,  and 
if  Uiai  be  not  so,  it  is  difficult  to  understand  why 
he  should  oppose  a  new  trial,  which  might  re- 
lease him  from  his  present  obligation  to  pay,  not 
only  his  own  costs,  but  those  of  the  defendant 
too.     Under  these  oircumstances  the  rule  must 
be  discharged,  and  with  costs. 

January  18. 

Peters  v.  Fleming. 

NECE8SAKiE8./br  an  Infant,  an  Under  Qra- 
dmte  of  Trinity  College,  Cambridge. — 
T/ie  term  not  to  be  confined  to  things 
absolutely  necessary  for  life. 

This  action  wan  brought  by  the  plaintiff 
^inst  the  defendant,  an  Under  Graduate  of 
Trinity  College,  Cambridge,  and  son  of  a 
Meosberolthe  Hoose  of  Commons,  for  articles 
of  jewellery,  consisting  a«9ong  otj^eis.of  f  watch- 
ohain,  aignet-ring.  and  a  breast-pin.  The  de- 
fendant pleaded  infancy,  the  plaintiff  replied  that 
ibe  artioleB  fufiiished  were  neeessanes  suitable  to 
^  candiMon  in  lifii  of  tha  deiendint,  and  were 
thefefove  such  articles  for, which  he  might  by 
law  enter  into  a  contract.  The  jury  gave  a  ver- 
dict for  the  full  amount,  jCS.  \2s. 

A  ittk  MM!  waa  in  the  last  term. obtained  for  a 
nonsuit. 


Mr.  Kelfy  now  shewed  eause  against  the  rolci 

and  contended  that  it  was  not  iocuoibeat  on  t^a 

plaintiff  to  satisfy  the  Court  that  these  article 

were  all  of  them  necessaries  for  which  an  infan' 

might  bind  himself  by  law,  but  that  it  wai 

enough  if  the  Court  should  think  any  oae  a 

them  came  within  that  deacription.     In  order  ti 

decide  this  most  important  quastian  the  Coot 

should  bear  in  mind  the  facta  in  the  case,  ^\iic: 

showed  that  the  defendant,  though   a   minor 

without  any  property  of  his  own,  was  the  soa  o 

a  most  wealthy  gentleman,   a  member  of  \k 

House  of  Commons^  representing  the  count)  o 

Southampton ;  that  he  hftd  beee  sens  op  to  col 

lege  by  his  father  with  a  moat  liberal  allowaoci 

that  aiiring  his  residence  there    he   kept  tii 

first  company  among  the  under-graduates,  sn 

that  he  had  brought  from  home  a  watch,  wkiei 

he  usually  wore  suspended  by  a  ailk  eha'm  roua 

his  neck.    .Under  these  circumstances  it  was  k 

the  Court  to  say  whether  an  infiml  could  not  b 

,  law  contract  for  some  of  theaa  articles,  sack 

I  the  watch-chain,  the  aeal-ring,  and  the  bn 

I  pin,  all  of  which,  though  they  might  be  o 

mental,  yet  were  actually  useful  to  hia^ 

befitting  his  condition  in  the  world  at  large. 

term  of  '*  necessaries"  was  not,  in  the  eye  of 

;  law,  confined  to  those  things  which  were  actuiL 

,  essential  to  the  support  of  lifet,  and  most  be 

strued,  in  a  more  liberal  and  reasooaUe  spirit, 

mean,  those  things  which  in  their  use  and  i 

ture  were  of  service  to  the  iniantv  and  soch 

men   in  his  rank  and  condition  in  Hfe 

reasonably  be  expected  to  poaaesa.     He  haJ 

watoh ;  waa  it  not  even  necessary  to  that  that ' 

should  have  a  chain  ?     His  fiuhet  may  be 

sumed  to  have  given  him  the  one,   and 

might  he  not  bind  himself  for  the  purpoec  d 

chain  and  seal,  which  latter  mi^U  be  so  ( 

shioned  aa  to  be  worn  as  a  ring  ?     These  "^ 

both  necessaries  with  reCsrenoe  to  the  situ 

of  the  infant,  and  so  also  wea  the  bceast 

without  which  he  could  not  weat  hb  shift 

cravai  as  other  laen  of  hia  age  and  rank 

accustomed  to  do.     This  beii^  wo  it  was  a  qui 

tion  for  the  jury  at  aU  events  te  say  whc 

these  things  in  partienlar  were  suitable  to 

infant'a  rank;  and  as  the  caee  kmi  been 

sented  to  the  jury  aiibjeot  to  she  offer  of  • 

plaintiff  to  give  up  one  or  two  of  the  \^ 

which  did  not  oome  within  the  propoaitioa  w 

submiAted  to  the  Coust,  it  was  apprehended  ^\ 

the  plaintiff  was  entitled  to  soslaia  ihe  vens 

whioh  had. been  given  m  his:la9o«p« 

Sir  Wi  Fcd^LCTT  in  auppoiS  of  the  mk  ai 
tended,  that  though  there  was  no  dettbl  ^ 
youth  might  have  such  things*  yei  thal»  in  \^ 
of  law,  he  could  not  bind  Umadf  for  them  1 
any  implied  or  other  oontraeL  No  case  had  <^ 
gene  bo  far  as  to  say  thai  jewellery  wen  * 


Law  Rqforti, 
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ir  an  infimt:  custom  may  tender  the 

em  almost  unavoidable,  but  stiU  they 

e  ornaments  of  the  person,  and  could 

Id  by  the  Court  to  be,  in  the  eye  of  the 

cessaries!"     The  law  is  one  which  has 

jjcct  the  protection  of  infants,  and  it 

bsolutely  nail  and   Toid  all  contracts 

sach  except  for  necessaiiea  suitable  to 

and  conditioa  in  li^  limiting  even  the 

ind  quality  of  the  supnly  of  those  arti- 

i  as  clothes,  food,  and  lodging*  which 

:ed  in  their  very  nature  to  be  *•  neces- 

AIl  the  cases  on  fthk  psint  wen  lo  be 

Burghart  v.  Holly  M.  and  W.  Mae 

(a)  727,  and  if  the  Court  were  to 

a  plaintiff  might  reoover  for  chains, 

pin^,  where  is  the  pmsipls  to  stop  ? 

,'o  and  say  that  raoe-hovsos,  champagne, 

irs,  are  nesessaries  suitable  to  the  rank 

:ion  in  life  of  a  nobleman,  or  man  of 

is  at  college  ?     Such  things  may  be 

lonly  noed  by  men  of  high  ranky  but 

law  say   they  were  nteessaries  for 

might  contract,  cfl|^iaUy  when   he 

to  be  supplied  by  his  friends  with  an 

wanoe  cossaiensafate  with  his  slate  in 

ron  Pareb.-— The  ease  of  Burghart 
cided  that  the  ineooio  of  the  infiuit 
n  ingredient  in  the  question^  which 
confined  entirriy  lo  the  consideimtion 
oda  supplied.  Does  the  restriction 
lose  articles  without  which  a  man  of 
nd  reason  would  lose  oosle  in  society  ? 
question  for  the  jory  to  say  whether 
rs  were  merely  oraamenls,  or  were  not 
but  also  really  usefal  and  necessary  to 

int? 

FoLLSTT.— It  is  iMtreisly  desirable 
should  be  drawn  between  those  things 
an  infant  may  contract,  and  those 
which  it  is  impossible  for  him  to  bind 
The  judges  ooght  to  decide  upon  the 
f  necessaries  or  no  neessssries,  and 
iry  may  be  asked  whether  the  things 
»eing  necessaries,  were  suitable  to  the 
nk.  Here  it  is  conceded  that  these 
ornaments,  and  if  an  infant  wants  such 
iv  ready  money  for  them,  but  he  cannot 

At 

ron  PxaKK. — 1  am  of  opinion  that 
in  this  case  could  not  have  been  pro- 
i  oo  to  nonsuit  the  plaindff,  bo6  that 
a  qoeatiop  to  go  to  the  jurv.  Soma 
^iclea  aie  neoassazy  to  the  degree  and 
he  defendnat;  for  it  is  oleaz  that  that 
;t  to  be  confined  to  things  absolutely 
for  life,  hot  is  to  bo  extended  so  as  to 
ch  things  as  are  fit  and  piopar  to  main* 
tfani  in  the  degree  and  state  of  iifa  in 


which  he  may  happen,  to  move.  Having  a 
watch,  a  chain  and  seal,  might  well  be  eonsi* 
dered  necessary  appendages  thereto^  at  the  age 
and  situation  in  which  he  was  at  the  time  he 
bought  them ;  all  things  which  are  merely  orna- 
mental, and  not  calculated  for  actual  use,  are  not 
necessaries  for  any  one  at  all,  and  the  question 
in  such  cases  is  merelv  whether  the  particular 
things,  being  calculated  for  use,  were  bought  by 
the  infant  to  support  him  in  that  degree  of  life  in 
which  he  moves.  If  it  appears  that  such  is  the 
case,  it  then  becomes  a  question  for  the  jury  to 
say  whether  their  quality  or  quantity  were  proper 
and  suitable  to  that  degree. 

Mr.  Baron  Aldbrson.^ — I  entirely  concur  in 
this  opinion.  There  are  things  which  are  ne- 
oessaries  beyond  the  consideration  of  life  only, 
for  I  conceive  that  an  infant  may  bind  himself 
for  his  education.  The  acquirement  of  the 
learned  languages  may  be  necessary  for  one  in- 
fant and  not  so  for  another.  The  real  definition 
then  is,  that  the  things  should  be  such  as  a  nru« 
dent  and  reasonable  man,  moving  in  a  given 
sphere  of  life,  would  require  for  actual  use ;  for 
mstance,  a  watch  may  be  necessary  for  a  youth 
of  eighteen,  when  it  never  could  be  so  for  a 
baby  in  arms. — Rule  discha^ed. 

(a)  It  was  there  proved  that  the  defendant 
was  an  officer  in  the  Guards,  that  uniforms 
were  supplied  to  him,  and  that  the  supplies 
were  made  with  the  knowledge  that  he  was 
in  a  high  rank  in  life,  and  entitled  to  an 
ample  fortune  on  coming  of  age.  In  MaC' 
kareii  v.  Baeheh9trf{a)  which  was  an  action 
for  debt  upon  divers  contracts,  aK  for  apparel ; 
some  for  fustian  suits,  and  some  for  velvet 
and  satin  suits  laced  with  gold^  amounting 
to  £44.,  whereof  the  plaintiff  was  satisfied 
with  £4.;  the  defendant  pleaded  infancy; 
the  plaitttifiT  raplied,  that  he  was  one  of  the 
gentlemen  of  the  chamber  to  the  Earl  of 
Essex,  and  so  it  was  for  his  necessary  appa-* 
reL  On  demurrer,  the  Court  held,  **  that 
the  suits  of  satin  and  velyet  were  not  neces* 
sary  for  an  infant,  although  he  be  a  gentle- 
man ;  but  in  regard  he  had  acknowledged 
satiafactton  for  £4.,  paroelt  &c.|  and  they 
oonld  not  tell  for  what  that  was  paid,  the 
defendant  could  UQt  have  judgment  for  any 
part;  otherwise  he  ehould  have  judgnient: 
for  these  contracts  which  were  allowed  of. 

(a)  Cro.  Ella.  683 
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Then  the  qaeidon  for  the  Jury  was,  whe- 
ther any  of  these  articles  were  suitable  to  the 
infant's  estate  and  degree.  In  FothergiU  ▼. 
FothergfU^  Lord  Kenyan  held  that  the  ques- 
tion  of  necessaries  was  a  relative  &ot  to  be 
governed  by  the  fortune  and  circumstances 
of  the  in&nt,and  that  proof  of  those  circum- 
stances lay  on  the  plaintiff.  This  requisition 
as  to  the  station  and  degree  of  the  party  is 
not  a  modern  invention,  as  appears  by  re* 
ference  to  the  pleadings  in  the  old  entries : 
see  North  v.  Tlunnpson{fi)^  and  Rainsford 
V.  FenvDvck  (c).  The  cases  go  to  shew 
that  the  case  of  an  infant  is  like  that  of 
an  idiot,  and  that  he  is  supposed  to  have  an 
'^  invincible  ignorancey**  which  renders  him 
incapable  of  contracting,  except  from  neces- 
sity, for  providing  himself  with  food,  cloth- 
ing, and  education,  &c.  Lord  Abinger^  in 
the  case  above  stated  observed,  that  an  in- 
fant cannot  be  liable  on  an  account  stated, 
and  the  reason  given  is,  that  he  cannot  cal- 
culate, and  is  therefore  incapable  of  stating 
an  account* 

It  is  laid  down  in  Co.  Litt.  172,  that 
**  An  infant  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  necessary 
physic,  and  such  other  necessaries,  and  like 
wise  for  the  good  teaching  or  instruction 
whereby  he  may  profit  himself  afterwards/' 


writ.  He  came  there  for  the  eiecutioo  of  th 
writ  of  inquiry,  and  he  was  ready  to  do  hii  duty  \ 
Mr.  Stockdale  ;  he  therefore  called  upon  the  Slu 
riff  to  execute  the  writ.  « 

The  Undbr-Shbrifp  produced  the  Judge 
order,  which  is  as  follows  : — 

'*  STOCKOALB  V.  HA!«SARD  AND  OTBBRS. 

"  Upon  hearing  of  Mr.  R.  V.  Rtcfaards,  d 
counsel  for  the  sheriff,  and  Mr.  C.  Jones,  < 
counsel  for  the  plaintiff^  and  opoa  readia 
the  affidavit  of  William  Borchell,  I  do  ordJ 
that  the  return  to  the  writ  of  inquiry  in  m 
cause  be  enlarged  until  the  4th  day  of  oa 
term,  and  that,  in  the  meantime,  all  furthi 
proceedings  be  stayed. 

(Signed)         "  J.  WILLI  AMS. 

<<  Dated  the  20th  day  of  February,  ISia 

Mr.  Piatt  said,  that  when  he  just  now  tJk 
upon  the  sheriff  to  do  his  duty,  he  was  not  asi 
that  a  clause  in  the  judge*8  order  not  only  a 
larged  the  time  for  the  return  of  the  writ,  b 
stayed  its  execution.  That  being  the  <m, 
would  be  a  breach  of  his  duty  if  the  sheriff  ~ 

troceeded  to  execute  the  writ.     His  dient 
>cked  up  in  Newgate,  his  attorney  was  1 
up  in  Newgate,  the  attorneys  clerks  were  I 
iip,  he  knew  not  where.     He»  howcTer, 
here  representing  them  ;  and  if  that  whiefa 

tust  been  intimated  to  him  had  not  uken 
le  should  have  performed  h^  duty  as  Mr. 
dale's  counsel,  notwithstanding  all  that 
bad  been  done  in  the  matter. 


SHERIFFS  COURT— MIDDLESEX. 

Feb.  20. 

STOCKDALB  V.  HANSAaO. 

The  Undbe-Shbrifp  said,  that  in  this  cause 
he  had  to  inform  any  narties  who  micht  be^  in 
attendanc<^  that  one  ot  the  learned  Juqges  had 
postponed  the  execution  of  the  writ  of  inquiry 
until  the  4th  day  of  next  term.  Mr.  Chadwick 
Jones,  who  had  attended  before  the  learned 
judge,  had  informed  him  of  that  fact,  and  there- 
fore parties  attending  might  now  leave  the  court. 

mr.Platt  afierwvds  came  into  court  and  inti- 
mated thathe  attended  as^^unsel  for  the  plaintiff. 

The  UKDER-SUEkiFp  saidl  the  execution,  of 
the  writ  of  inquiry  had  been  stayed  by  a  Judge's 
oidei^  U4lli)*%h«<4th'day  of  Mik  %ermt'       ^ 

Mr.  Piatt  said,  he  understood  the  order  was 
merely  for  a  postponement  of  the  return  of  the 


{b)  Co.  Bntries,  185. 


(c)  Carter,  215. 


NEW  POSTAGE  ORDERS. 
Oentrul  PoBt-Offiee,  i&ih  Jan.  1( 
NOTICB  TO  THB   PUBLIC. 

The  Mail  for  India  via  Nfarseilles  being 
patched  from  London  at  an  earlier  hour  thsi 
ordinary  French  Mail  on  Tuesdays  and  Ft' 
letters  intended  to  be  forwarded  by  that  cc 
ance  must  be  posted  at  the  same  hours,  and 
the  same  regulations,  as  tha  letters  for  the 
land  Mail.  By  fommand, 

,  W.  L.  MABERLY, 

General  Post'Qffiee.  /«*.  4<»,1 
i  NOTICE  TO  THB  POfU^lC. 

r  Tinted  Votee  and  Proeeedxng/t  of  JParUemm^ 
qfthe  Colonial  L^giriakitree. 
*  The  Lords  of  the  Tre^urj  having 
the  Rates  of  PosUge  upott  Pmtad  Voles 
Proceedings  of  the  ImperislParliameattSBf 
qpon, those  of  the  Colonial  I^e^islatnres  by 
warrant  of  the  3 1st  ult. ;  on  an^  auer  (he 
instant, .  all  such  Prmtcd  Votes  «sd^ 
transmitted  by  post  between  places  in  th^ 
Kingdom  and  the  Colonies  (subject,  howcwTf' 


Sittmgt  a/Ur  Hilary  Ttrm. 
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e 


.  u 


.    3d 


.    -     4d 


;ung  regolationt  and  rettrictions),  will 
}  the  following  ntes  of  postage :  — 
[?ight  not  exoeeding  four  oonoes  •     Id 
ight  exceeding  foor  ounces  and 
^ediog  eight  ounces     •    •     - 
ight  excMding  eight  ounces  and 
eding  twelve  ounces  -     -     - 
ight  exceeding  twdve  oimota 
exceeding  sixleen  ounces 
proportion,  tis.,  for  every  additional 
s  in  weight  above  the  weight  of  six- 
8,  an  addicional  rale  of  one  penny ;  it 
•rstood  thai  any  lessor  weight  than  four 
11  be  charged  as  foor  ounces. 
tional  charge  shall  be  nuule  upon  the 
(d  votes  and  proceedings  when  the 
not  paid  in  advance. 
ates  and  regulations,  however,  do  not 
mch  votes  and  proceedings  as  shall  be 
xh  France,  or  which  shall  be  trans- 
the  East  Indies^  via  Falmouth  and 

By  command, 
W.  U  MABERLY.  Sec. 


i. 


GeMrtU  PoU'Office,  Feb.  16,  1840. 

voTiCF.  T^  THt  ronuG. 

Money  Orders  are  issued  and  paid  at  all  the 
undermentioned  Po»t  Towns  and  Places  within  the 
London  District  Post,  comprising  a  circle  of 
Twelves  Miles  from  the  General  Fost-office  :  — 
Bamet»  Barking,  Brentford,  Bromley,  Brompton, 
Camberwell,  Clapham,  Croydon,  Edgeware,  Ed- 
monton, Enfield,  Footscray,  Greenvnch,  Hack- 
ney, Hamroersmithi  Hampstead,  Harrow,  Houns- 
low,  Kensington,  Kingston,  Limehouse,  Pad- 
dington,  Putney,  Richmond,  Surrey,  Romford, 
Shooter's  Hill,  Southall,  Stanmore,  Stratford, 
Tooting,  Wakham  Cross,  Woodfoid,  "fiooV 
wich. 

Thev  are  also  issued  and  paid  at  every  other 
Post  Town  in  the  United  Kingdom. 

Money  Orders  are  likewise  issued  at  the  Branch 
Office  in  Lombard-street,  Old  Cavendish-straet, 
Charing  Cross,  Bmough. 

By  ComoMud, 
W.  L.  MABERLY,  Sec. 
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SITTINGS  AFTER  HILARY  TERM,  1840. 
Before  the  Vics-Crancbllor,  at  Linoob's-Inn. 


Fleas,   Demurrers,    Exceptions,  Causes,    and 
Further  Directions. 


The  Third  Seal — Motions. 


Pleas,   Demurrers,   Exceptions,    Causes,    and 
Further  Directions. 


.  •» 


»  »' 


-   / 


Tlie  Fourth  S|cal'~~-lVotions» 
Petitions. 


Vice-Chaficellor  ^r31  heat  Short  Causes  and  Unopposed  Petitions  preiious  to  the  General 
ry  Friday  dmnng  the  Sittings.  > ' 

sittings  will  dose  on  the  dtd  day  of  Api^i. 
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Saturday 
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Monday 

JU 

Tuesday 

u 
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Thursday 
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Friday 

« 
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« 

Monday 
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Thursday 
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Friday 
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Saturday 
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Monday 
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Tuesday 
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Wednesday 
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Thursday 
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Friday 
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Tuesday 
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Saturday 
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Friday 
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Saturday 
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99 

Tuesday 

99 
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99 
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99 

Friday 

99 

Saturday 

99 
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99 
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9> 

Wednesday 

99 
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8 

10 
11 
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14 
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17 
18 
19 
20 
21 
22 
24 
25 
26 
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28 
29 
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5 
6 
7 
9 
10 
11 
12 
13 
14 
16 
17 
18 
19 
20 
21 
23 
24 
25 
26 


Sittings  after  HUary  Term, 

Before  the  Mastbr  op  tke  Rolls,  at  the  Rolls. 

Motions. 


Pleas,  Demurrers,  Causes,  Further    Direct iui 

and  Exceptions. 


:  J 


Motions. 

Pleas,   Demurrers,  Causes,  Further  Direction 
and  Exceptions. 

Petitions  in  General  Paper. 


Pleas,  Demurrers,  Causes,  Further  DirectJoii 
and  Exceptions. 

Motions. 


Pleas,  Demurrers,  Causes,  Further  DirectsM 

and  Exceptions.  \ 


Motions. 

Petitions  in  General  Papers. 


Short  dauseCConsent  Causes,  and  Consent  Petitions,  every  Tuesday  at  the  SiUbg  of  the  Co«e 


Court  op 


ExCHBQUBR.-Sittinga  in  Emiityin  Seijeant's  Inn  HaU,  after  Hilary  Term,  II 

befoie  Mr.  Baion  Aldsrson. 


Monday      Feh. 

3 

Tuesday 

f9 

4 

Wednesday 

99 

6 

Thursday 

99 

6 

Friday 

99 

7 

Saturday 

99 

8 

Tuesday 

9t 

11 

Wednesday 

99 

12 

Thursday 

99 

13 

Friday 

99 

14 

-) 


>     Of  Marquis  of  Waterford,  by  Order. 


1 


Petitions  and  Motions. 
Pleas,   Demurrers,  Exceptions,  Fuithcv 
tions,  and  Causes. 

Lord  Abinobr. 

P«itiani  and  Motions. 

5     Pleas,  DaBumers*   £BoeplioB%  Pnrthirr 

\  ti0ns,aiidCaii8Mi. 
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24 
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4< 

28 

C« 

29 

March   2 
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c« 
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- 

Mr.  Baron  Aldirson* 

Causes. 
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Petitions  and  Motions. 

Pleaa,  Demurrers,  Exceptions,  Farther  Dircc- 
tionsi  and  Causes. 

Causes. 

Causes. 

Causes. 

Causes. 

Petitions  and  Motions. 

Pleas,  Demuirers,  Exceptions,  Further  Direc- 
tions and  Causes. 

Causes. 

Petitions  and  Motions. 

Any  matter  sUnding  over  which  may  be  spe- 
cially  appointed. 


'  ""Tc^^TS^II^T^^^^    EXAMINATION  AT  THE  HALL  OP  THE  LAW 
bOCIETY,  HILARY  TEEM,   \>i40.--^(OmtinuedJramp.2^A,) 

^e  uartKir  Wm.  Lamb  Hockin,  Dartmouth  ;  assigned  to  Edward  Dnn- 

ateirin  Puddicombe,  64,  LincolnVinn- fields 

Heiuy  Earl,  Andover  ;•  assigned  to  Daniel  CunniiMrton  47 
Craren  Street,  Strand  tuimagion,  4, , 

Wm.  Dnberiy,  Donley 
Wm.  Rowson,  Presoott 
John  Arehboold,  Thrapaton 
John  Stanley,  Newport 

""^n?*^  ?.^'"''  Broad-stPeet ;  assigned  to  John  Borden, 

27,  Pariiament-street 
Thomas  Bartl<^t,  and  Charles  Oldfield  Bartlett,  Wareham; 

T  "^  «  ^  ^"37  ^*"  Sqoance.  29,  Coleman-street 
Joseph    Pishep,    Boiy-street,    St.  James ;     assigned    to 

Thomas  Hooper    Law,    BarnsUple,   and  assigned   to 

Samuel  Fisher,  25,  Bucklersbury 
Robert  Fordsham,  liverpool 
L*  Morris,  Carmarthen 
Bryan  Holme,  New  Inn 
Wm.  Nicholson  Hodgson,  Carlisle,  Cumberland 
Robert  Frodsham,  Liverpool 
Robert  Bicknell,  38,  Bloomsbury-sgoarc  ;  assigned  to  Geo. 

Waoffh,  5,  Great  James-streeet,  Bedford-row 
Phihp  Goode,  Howland-street 
Richard  Roy,  Liverpool-street 
CluriM  Aikin  Holland;  Northwich  and  Roncom 
John  Swaine  Scnhhoipe,  43,  Great  Marlborough-street 
Wm.  Doke,  Amndel 
John  Bnunwell,  Durham 
John  Atkinson,  Leeds 
Wm.  Manby,  Wolreriiampton 

John  O.Hall,  1, Brunswick-row, Queen-square, Bloomsboiy 
Wm.  Isuskman,  Lawrence-street,  city  of  York 
B^amin  Hope,  Wells ;  assigned  to  James  Baiwan  Mere- 
dith, 1,  Heathcote-street 
Wm,  Blmit  iPoi^KiQlce,  Looghborongh  ;  assigned  to  Joseph 

Parker,  Loughborough 
€1.  Teale  Lister,  Cleckheaton 

Robert  Montague  Home,  8,  Ot.  Winchester-st. ;  aasigned  to 
Edmnnd  Maude,  8,  Gt.  Wincheater-st.,  and  aasigoed  to 
Wm.  lll^onghby  Gunston,  8,  Gt.  Winchester-street 


[ohn  Fr«deriek 

eorge 

Taller  Wren 

lies  Armationg  Frand 

iich.  Chambera 

irles 

n,  Henry  the  younger 

irles 


Frederick 

Wm. 

jlin 

arles  Mair 
it 

Dim 

ilip  Benjamin 

QQtagoe  the  yoonger 
arles 

I'Mward  Brydgea 

lobert 

%  Jolm  Geo. 

Geo.  Fred. 

\  John 

»t  worthy  Owen 

jlin 

3mas  I 

^Ufred 

[^'^orge  the  ytoonger 

•"^  Penery 

{To  be  continued.) 
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SECOND  EDITION. 
Just  published,  price  one  guinea, 

r^OMMENTARIES  on  the  CONSTITUTION 
^^  and  LAWS  of  ENGLAND,  incorporated 
with  the  Political  Text  of  the  late  J.  L.  De 
'Lolme,  LL  D.  Advocate.  By  Thomas  George 
Western,  Esq.  F.R,A.8.  «(|f .  th^  Middfe 
Temple  ;  dedicated  by  spiecial  cotnmand  to 
her  Majesty  the  Queen.  ^Revised  and  corrected 
to  the  present  time. 

John  Richards  and  Co.  Law.  Booksellen, 
194,  Fleet  Street. 

'  The  following    extract  firom  this  work  b 
peculiarly  appliaible  at  the  present  day : — 

**  RIGHT  OP  RB8IBTAMCB. 

*'  But  all  those  privileg^es  of  the  people,  considered 
in  Ihenuielvefty  are  bo^fe^^.flfitecea  against  the  real 
alrength  of  those  who  gotern.  All  those  provisions, 
all  those  reciprocal  M^ts^  neeenarlly  «nppose  thnt 
IbinflB  remain  in  their  k^  ajpd  settled  QOurse :  what 
woaid  then  be  the  resource  or  the  people,  if  ever  the 
jprinot^  ^ddenlii  ficeehxg  hiinielf  frpm  nH  restrafot, 
and  throwing  himself,  as  it  were,  out  of  the  constitu- 
tion, should  no  longer  respect  either  the  person  or  the 


property  4»f  the  sabl^t,  «n4.  ^Ith^r  ihaAld  italte  no  Ibeccmesul^ectto  thatamnanrt^f  a 


account  of  his  conrentions  with  the  parliament,  or 
iattwnpt  lo  force  it  ImptSoitly  %e  slihibft  to  his  inll  t— 
-It  would  be  reBistance*. 

*^  Without  entering  here  Itttb  the  discussion  of  a 

'dootrfne^  which  would  lead  na  tn  kiqniBe'liilo  I/tat  J8nt 

primipUi  of  civil   government,    and    consequently 

en^ffb  us  fn  a  kmg  dlsqoisltiott,  And  wftfa  ri^ard  to 

whifhy  besides,  persons  Ave  firom  prC|)adiciis  afree 

pretty  much  in  their  opinions,  it  is  only  necessary  to 

-*ifteer«i0  hflre/tim*  the  qoestidik  has  been  dedd^ln 

lavonr  of  this  doqtrine  by  the  laws  of  £nf  land^  and 

'  ihat'teslstaBee  is  looked  upon  by  them  as  the  ultimate 

.^mfA  )Awfui  resource .againtt  the  Tioleaoe  of-  poiP«r4 

<Vlt  was  resistance  that  gave  birth  to  the  Great 

«  Chavtar,  that  lasting  fbandation  of  English  liberty, 

•.  and  the  excesses  of  a  power  established  by  force  ware 

'  also  restrained  by  force.    It  has  been  by  the  same 

incaos  tbat^at  dlifereat  times^  the  people  hare  pvo- 

cared  the  cooflrmation  of  the«ime  charter.    lastly. 


tibn  and  free  coarse  of  jnstioe  in  the  cootIb  of  Ir 
next,  to  the  right  of  petitioning  the  king  and  parli 
nient  for  redress  of  grierances ;  and,  lastly,  to  t 
right  of  having  and  using  arms  for  self-prcscrfsti 
and  defence.*  •  •  •  • 

"  Here,  also,  we  must  remark  the  error  of  th< 
who,  as  they  make  the  liberty  of  the  people  coc 
in  their,  power,  so  jvalw-  their  power  oonilst  in  th 
aetioBi. "  •  .  ' 

**  When  the  people  are  often  eaUed  to  act  in  ih 
own  persons,  it  is  impossible  for  them  to  acqoiit  i 
exact  knowledge  of  the  state  of  things.  The  eror.: 
one  day  effaces  the  notions  which  they  had  bc«ruo 
adopt  on  the  preceding  day ;  and,  amidst  tl>«  a 
tinoal  change  of  things,  no  settled  principle,  sj 
above  ally'  no  plans '  of  eoion,  baTe  tiiae  ao  be  as 
blished  among  them.  You  wish  to  hare  tbe  po 
love  and  defend  their  laws  and  liberty ;  IcAre  t?*: 
therefore,  tiie  necessary  time  to  know  what  law»  i 
liberty  are,  and  to  agree  in  their  opinion  eoocemj 
them.  Yon  wish  an  nnion,  a  cotiliiumt.  which  ea&j 
be  dbtdloed'  hut  by  a  slow  lind  peaeeibS  pnoeett ;  i 
bear,  therefore,  continually  to  thake  the  ▼easel. 

**  Nay,  fhrther.  It  is  a  contradiction,  that  the  pec 

.should  act,  and  at  the  same  time  retain   any  i 

jpoiirer..  Have  they,  for  instance,  been  forced  bfj 

I  weight  of  )^ublie  oppfessieu  16  throw  oltfbk  restnl 

of  the  lai^».  from  ni^hichtbeyjKi  loQger  reeaiFed  r 

tectlon  ? — they  presently  flna   themselves     soddr 


are  the  more  absolute  in  proportion  as  the  aatava  of  p 
power  is  letni  clemy^isoertalaed;  iia^,  perliap^  ti 
mustered  piboMt^tp  tl|e  to^ Qf,|var,^a«Ml %o  osiUt 
,  discipline. 

I    M  i#  tt  lw:in.th«doi^tidii  ana  Ifc^lmiUsawftli 

that  the  people  are  called  to  move,  each  fatdiTidaJ 

obliged,  for  the  success  of  the  iheasurea  ia  whicn 

isi  then  jnade  to  xta|Ke.a  noacenii  tut  Join  Mmaetf 

some  party ;  nor  can  this  party  be  without  a  Vi« 

Th0  eitizena  ttiii^  g^ow  <mMed  atadi^  ^eiii«e>^ 

and  contract  the  peroicipus  habit  a£  Aibialuisi^ 

I  leaders.     They  are,  at   length,   no  more   than 

,  clients  of  a  certaia.  UavdMr  ef  patrotaa ;    «nd  i 

,  latter,  soon  becoming  able  to  command  the  sirrd 

,  thci  citizens,  in  the  aamcr  manner  as  they  at  Unv 

I  vemed  their  votes^  make  little  *aee6antoC  m  pco^ 

,  with  one  part  of  which  they  know  how  to  curb 

other.  I 

'*  But  when  the  moving  springj^  of  gOTemmrnt' 


*•  Aid'  leei  those  principles,  to  wUch  the  revoladon 
tbns  f»re  a.saAffi<>njj|l^n\d|.iB  .pipc^fis  of  time}  be* 
come  mere*ai^ana  of  state,  exclusively  appropriated, 
mai: '^^  iaotm.ta  a  eertakv  ctaa  of  siihjeets/ljh^ 
same  act  we  have  jn^  mentieaed,  expressly  inhered 
tb  iadftidhehj  the  tfght  of  publicly  preferring  6om- 
iMntamittft  the>buH»  ef  government,  a>Ml»»ia0re" 
over,  of  heing  provided  with  arms  for  the^  own  de- 
liOKel'  Judge  Blaclitaleiie  expresses  him^lf  in  the 
following  termsi  in  his  Commentarlef  on  the  JUswa  of 
£righaio  :-^^  To  vindicate  those  rights  when  actually 
T^Q^ffA  pc.*tteeked»  iha  aol^cets  o^BnyiaiMl.aift 
entitled,  in  the  n^at  place,  to  the  raolar  adijfuaistra- 


it  has  alao  been  the  resistance  to  a  king  who  made  no  |  placed  enth^ly  out  ef  the  body  of  ttie  people,  i) 

action  is  theeeby  djsepgaged  froaoi  M  tfant  r* 
render  it  complicated,  or  hide  it  from  the  eve-  I 
tiie  people  thei^eelbrmml  oonsider  thlagaaperuiati  J 
1  and  are,  if  I  may  be  allowed  ^le  ej^pseaa ios,  < 
spectators  of  the  game,  they  atquire  joat  notinr.i 
thinga;  aodaal2ieeeiKitlons;hn[d*af1ie«ea«v«I  qj 
gain  ground,  and  spread  themselyes  fhr  mwI  u^ 
they  at  letigth  entertsin,  on  the  suhject  of  i] 
libtfty,  hgt  one  opiaioa*.  I 

"  Forming  thus,  as  it  were,  one  body,  the  peopVi 
every  instant,  have  it  in  their  power   to 


abcount  of  lUs  pwn  engagement,,  that  has,  in  theiasoe, 
placed' on  the  throne  the  illustrious  family  which  is 
tnow  in  ipoasoisii^  d  it.*  Ihis  resouree,  whidi,  till 
then,  had  only  been  aQ  act  of  force  oppos^  to  other 
dkets  of  force,  was,  at  that  era,  expressly  recognised 
by  fhe.  law  itself*  Tht  Ixnrds  and  Comnoos^  solemnly 
assembled*  declared,  that  '  Kina  James  the  Second, 
hating^  eadeavouted  l^  ahh^ert  the  constitution  of  the 
kingdom^  by  breaking  the  original  contract  between 
kfaig  and  people,  having  violated  the  fundamental 
Jaws,  jiid  wlthdraim  himself^  had  abdlcattd  the  go« 
yemment;  and  that  the  throne  was  thereby  vacant.'    idecisire  blew* 'which  is  to  level  eteigr  thiafr*    •! 


those  mechanloid  powers,  the  greateat  cl&cieod 
whicjh  eodstf  at  the  Instant  whksh  paaoDdas  tb«lr  ^ 
ing  into  action,  it  has  an  immense  force.  Just  bn 
it  doeailibt  yet  exert  any ;  cad  Jn  tUsMteof  ^till 
bat  qf  attentioa,  conaists  its  ^n^ 


•  M        •  •• 

jPrinted  by  QaoaoB  NormXh,  at  his  Printiiitf 
S^  Maiden  Laa^  ia  the  PhrfiQi  of  •t.J^siCo 
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[No.  18. 


LEGES  OF  THE  HOUSE  OF 
COMMONS. 


receding  number  we  quoted  Lord 
i*s  opinion  upon  these  Privileges^ 
week  we  noticed  the  opinion  of 
(f  Justice  HolU  in  JXegina  v.  Paty. 
itter  case  the  Lord  Chief  Justice 
that  the  plaintifi  had  a  good  cause 
,  because  the  judgment  of  the  Court 
V.  White  had  been  reversed  bj  the 
f  Lords;  and  consequently  that  a 
'brings  an  action  against  another 
iot  a  privileged  person,  is  not  to 
action  stopped,  especially  if  he  has 
^e  of  action,  and  that  the  bringing 
tion  was  no  breach  of  the  privilege 
m^  of  Commons;  inasmuch  as  the 
>oth  Houses  could  not  make  a  law, 
.  parity  of  reason  they  could  not 
law.  Upon  this  question  of  Pri- 
r.  JosTiCB  Pattison  thus  expressed 
i\)on  the  recent  judgment  of  the 
Stockdale  v.  Hansard  (May  31, 

^aid  that  the  House  of  Lords  has 
^'  ordered  the  printing  and  pubHsh* 
pers  and  proceedings,  and  that  no 
occurs  of  any  action  having  been 
I  '^^ii  n sf  flic ' publisher." '  T^cT  same 
Ais  apply  to  such  jiraetioe  ia  that 
have  already  been  Urge4  with  re- 
the  Hoswe  tf  Comojofii,  except  as 
to  triate' U'Ue  douse  o^  lords. 
.  III. 


They  are  proceedings  in  an  open  oonrt  of 
justice,  and  may  properly  be  considered 
under  the  second  ground  on  which  this 
power  is  supposed  to  exist,  namely,  the  ne- 
cessity  for  it. 

**  Beyond  all  dispute,  it  is  necessary  that 
the  proceedings  of  each  House  of  Parlia- 
ment should  be  entirely  free  and  unshackled, 
that  whatever  is  done  or  said  in  either  House 
should  not  be  liable  to  examination  else- 
where.   Therefore  no  order  of  either  House 

• 

can  itself  be  treated  aa  a  libel,  as  the  At- 
torney-General supposed  it  might  if  his 
action  would  lie.  No  such  consequence 
will  follow.  The  power  claimed  is  said  to 
be  necessary  to  the  due  performance  both  of 
tlie  legislative  and  inquisitorial  functions  of 
the  House.  In  all  the  cases  and  authorities 
from  the  earliest  times  hitherto,  the  powers 
which  have  been  claimed  by  the  House  of 
Commons  for  itself  and  its  Members,  in  rela* 
tion  to  the  rest  of  the  community,  have  been 
either  some  privilege,  properly  so  called,  ue. 
an  exemption  from  some  duty,  burden,  at- 
tendance, or  liability  to  which  others  tat 
subject;  or  the  power  of  sending  for  and 
examiniofg  all  persons  and  things,  and  the 
punishing  all  contempts  commiltad  agaisBl 
their  authority.  Both  of  these  powers  pro- 
ceed on  the  same  fffonnd,  viz.  the  necessity 
that  tliQ  HQuse  of  Commona  and  the  Mem« 
benr  thereof  should  iu  no  way  be  obstructed 
in  the  perfbnnanoe  of  tbeir  high  and  impor- 
tant duties;  and  that  if  the  fitouse  be  so  ob- 

T 


•§74  *     Oht)iePnini^i9VJ^tK^ir(rtae'of^^ 

'  of  ft'elhdWfdteAl  AefebeW^^^  W'^be  actWtiabU,  iltfioVgh'  ttbirtdnhig 

'bb  hi  it^8tvt  Iiand6'ahdiih'd6(fi^e,\^!th6ut  def^^  btit*  dafif  it  t^  doubted. 

tbe  delay  of  resortttig  to'tlfe  oWibary  Iffbti  J  that  if  Loifl'Palni6t*tbtt''hka  brdbred  it  to 

naVs  6f  die  couritfy.  Heuk  tfberif  Wh^eeth '  be  puhiiOma,  tte'  pMthMr^btlWtKA^  bees 

Withih  the  Walls  of  tKe  yitfnk,  f^eeifetii'  frUHn  liable  t6'  ktn  ae{i6»?  ^M^  tktf  1i  W  bdotenda] 

'khe^CwiSt  IVoth'  tonie  btb^V  fdstf^^rits  ddd]  thilf  tBb' decref^fV  df  States  'to  Vbom  !!» 

'  dtitiei  during^  tfee  ditting  oF  P^fliairient,  titid  report  and  reply  on  Whidr  tbts  action  L 

'toi''k"r^otia'Ue''time  beibre  and  k^er 'its  brongfai,wefti'dy  Abt  of  Pkrfikm^dmctec 

tttt!^  (wkb  the  e.tci^ptfo'ii  of  tr^atoii,  f^lony^j  io  be  sent,  to  b^  by  hSia  lat<f  b^oi^  tlte  Pir 

and  breach  bf^tlie  'peacb);whi6h,  althbu^h^  Ihitnent,  Wddld  haVd  been' jtstifled  in  pab 

the  privilegfed  btoperly  BO  styled  rf' t  And,ifiiot  WhyshonldA 

Vid'u^'  MedbJrs,  arc'  yet  the  privileges  of  Hodse  bf  Cditimooi^  Va  kt  liberty  lodoM 

'^ihe  Itobse.'  ISence  the  power  of  committltig  In  the  tome  tnkxmer/the  protection  of  a! 

"for  contempt  thosd*  Wh6  obstruct  Hh^ir  pro-  confideiitial  commnnicationd  extends  no  fu- 

'ceieding^/  Itther  dlrectly^^  %  Attacks  dpbn  ther  tiiatv  the  necessity  of  ^ach  pariicftia 

'^116  ^kHf  or'^^f  ^  i^  JTetobaH,  W  indi-  cas«  rfequirts. '   If  is  '^Idj  thit'  if  pap^f^ 

'r^(itly"bjr  vniir;jfing  dr  other^isd'ojJpdritig  its  hoWetr^r  defliiriBtorj;,  'mast  need's  lie  prlnio 

ikWtH   anthority/  Cis^  hMel  ft-equehtly  fbr  the  use  bf  the  Members/ a<i  ^t  is  p!&i 

'irisfen'in  Which ^ the "eitcht'iii!rfejcerds^  bf  they  ttust]  aiid  t!ie|i)Oiht  is  not  dwpateJ 

'^hbsj;  I^Avilege^^^at^d!  ^xj^ers  'ha'^b''<<oihe  tWirfurthe^'c^j-culation'c^         be  avolde! 

^fii  i}^^iloft;  and  I  iieliete  that   all '  such  fbr  vhat  is  to  l>e  don^  withthe  copies  opoi 

'Viakbi- Vlil  tle"'fi)aW'V^Vang^  aetii^lVes  ^  d«soltitioi^  df  1»a«i4znenk;'  (ir  npon  til 

tiJid^^rotie  of'the  twd'h^ads't  have'men-  de^th  or  retirement  of  a  Isfember?   T^ 

mii^i:   !ButttiU28;ttieireV6;thWWtt!t^e  ^^9wit  'ih  dbVibUs;  t^e  cdpy  of  sachde.'^ 

'!£ Vhlcll  k  q(i>estidti' fias^  arid^tj  ^  as  <to  (he  matory  mattef  dtiglA  ^6  ^  de^yed,  2^' 

'pd^^iTof  tlhe'HoiiB^'to-dtith&fiki^  an  afdt  ^re-  carti  lid  longiBr  be  tiked  W  flie  purposed! 

Ijttdftal  Vd'^'.iti«i^di/a!;'t^hd  has  neitherf^HicK  ft  was  intebdeAV'or;'ii'tfIl  cTenyj 

'ffire^y  t(hi^.'fnd}r^(^tfy"V>li^r^dr^a''^  to'dth^rs.   bJ 

'b^iiigs'^'br^tB  'li\)ifie;'^&  is'  In'iio^wity  liVikskidtliat'tti^  conbtitdenVh^^    a  rigl 

^iiib^^bU'  fo'  iti'aaih3^»y! '  Vka  dectjioh  df;{«o^t^fltbh  oVcf  thd^otrdbct'drUiitf  repit.^ 


'iiiiks  *i '  JKA^,  '^ftteH'  'T '  tt^iildned  Wfoii, 


tatiVe«,'a.'iipd'fHei^^^"tu'  kikittr 'if'bat  pal 
proceeded  on  similar  groiiMti  'ot 'Hbcessltj.  fb^Modii.'  '1M  ffod^'lts^if  &  of  a  d| 

^IPirtiiment;  of  to  'fciiy  Court' of  Joatlcfe.  for 


ibik.  knyon^  iit'ailow^^  W  ptestont  at  | 
d^tei :  "  it  'Is'  'bhl^  '*(rf  "sdttrkoce  d 

"^aiS  fie  ikcteA  ibeoiivfenieni''to'  &bid  vddi  aaU'ft  'is  otil/  Vy' t^'  specfsl  pera^k 

'&)ne7'in  sU^h  "ap^A^tiel^s  m  iib^*!; '  trat  «ai  ^apM  are^  cohlinatiTckl^  &'  tbe  pul>!l 
'%ii^'*'tlit$M  «&o"!ilr«'<api4ied-tol  'dxivtiatb 
i^it^lf^'^S  swA  d^fAUatoi^'Hiati^i^, 

t^'talMr  a^ttJAei  'i't^iir'dilRiKi&taiiraetei-.ll^b  kti(Ar'=ti}MUl^i>a^i'WIV''^  tfooM 
TtfflAi'iii^  of'F<iim<m'V.It«/^  iBiafiiewa^'^(!;6ifibb^k  Werfe'aH  opiiii  dn^^'iO^^b,  »df 
-K>Ami^W,'64S^'-M p«titiaii'«4dti!sj«a  l7  tbeftHkii  uigfit'be  '66Wi'4  £o!i>yiJr''t&r''ia7lbg 
c>*d«D6i''bf  ab  otfcer'W  Hh'ti  tindV  t6  Loitd  f  it  Waii'  iiec^aW  tii  bilbliali'aliito  pm 


(et  aWdtha^WtHis  'm'&Uerhk'WHl'cg't&ey  tlu^ 


„  Qn  t^  Pri€itf0^^4k^,Mf»!4*ySlf,P")f(y*onM. 


^^ 


•J 


^«^  ^JttWtP  ^  M»«.f^iV^«4.it}fM  j^  ^Jyi  ?V^.thftt,fi}cti  Efiyjifp  ;)lp4^f  J^^t 

ttip^i  of  e^S??  tjWng.w^.lhwB  fiMifs  ,  t.Q,9l?f^Mi  *  the .  ?eqY|flUff .  inforipfl^tipi^  /o^,  ,|j^e 
»u  thoagbfj^  ^M^ul«  .  J.  fcr  Pff|,!4o  j  Megibc^rf.  ifl  i>^,  JegiaJaXivp  OT  ^(jui5it!]n;yil 

tbat  l«ni||^  bm  It^i^lcji  nfitli  aame  |mea#tfrcu,  Xbif  |^oj2]4-.ls  ,^U.  U^x^j^^^ ; 

of  g^eat  mfJB(^  .if>o-l|avfl  goi^.  be^re  ,  th«  Ho^^  J3,.fflrn;iecl.  wjtii  ,«9p!p, J>?^«^,,-to 
It  ttft  iwfW!  »•  tQ  Ui  .Ukw  with  f»e»d  far  xvUfVPOWi  w.ho  Cftf^  giyg  th<;^j|p- 
vjti^ti^f  t.bHt  I.  ffA  9m^  that  it  qaa-  jfoni^tiDn^  either  before  ^  Gpm:f^i^p^,  (}f;^at 
plv  to  it.fP^Qrt  ^hich  i«  iiot,p(KPp  th^  bar- of .  ^  House,  It  9^^  oevpf .  be  ,jfp- 
proceedii^  j^n  gt^t^ofpi^tio^  of  Jb|w  pessaiy  to  sell  indiscnnioatet^  f^  j^V^'*A'.f?Pf^7^» 
ret  at.  tha  lim^  thi^  tal^e  plapa,  ai|d  ia  order  to,^!^^  tbc^  chance  ,^  so,me  ^r?f)n 
a  ex  |>af7tf,.8t^t9p;wpta,  ojiW^  g^Q^dy  vp)ttnt|5|sriag  i^rfaj^nij^pa.t^  tVe.Hpiwp^.,^^^ 
:or7^are,]pa^.i)ri);bo^t''thfj  d«fiMI9i9d  it  be  aaiid,  that:  ai^j;;  ooo  ever  did  vpli^^f^i^r 

baying  ffiJ.PVjg^nt^iXy  of,  being  jiwibrmatiqij,  jba  jpon^aqften^f?  of  si^^h^.p^l^y. 
md,  indeed,,  often.  with(>(it.jthe,jpo^  pation^i  b^  th^  IIo^^ 4^  that  ihe, Ilouae  evf r 
of  any  inquirj.'beii^.instij^t^ ;  .^  [waited  and  paused  in^iu  4eiibqca^o7)9,o;^.itd 
t  impoaaiblay .  if  m^^k  Jindiscriniipate  jvot^.  In  order  to  aee, whether, an/  ppej^foi^Jd 
ion  and  ^alts  b^  continuf4  by  the  .so  voliuit^r?  .  It,. is  aot pretended, ^Jiaj^sflifjli 
f  CoouiioiMtthatjpe^tioQac^^la^i^ng  [b^  b^  ^^iact,  Whpt^ep  anj;  ip'(Jjyid^4^l 
§e«t  libd|t;i|9Mnft  Iha^frt  MI9^P«pt  jiJieQiberpaight,  pr  pi^t.not  be  jM^ti£|cd.in 
abm^jl^fl9rf«f«e^^lidinfJicfO««iljr  .cow^niunicafing.tO;ifln>p  powtj8.,QHt  /gtf^Jie 
d  to  /^b^.^onp^l^  ^opa^  J^  LBQna^4e£Mnatpi7fiii|tt^  pfjnt^^jfor  ih,9,^ 
who  seek  t?  V^)iA  ai4t«eUthf»D  [of  the^^^nsf,,  ^..ff^>WQ^  MP!^*V4f;fP„sM- 
panii|r»  1^  ^ji^abe  the  JOoiMia  BWt  ^Pcoba^iy.,  i?poA:an7  .snfrlf,  qfie^ijipn  .af^ainjf, 
ionslj  thf.  iniCranieiit  of  Pifovlati^ig  the  decision  will  ba  ^ilh  arjury,^,  b^  (  wou)^ 
inder..   It^ifkl^  W^W®  ^^  ^V^  by  no^ipeaw  \>\u^xfiJJK^ji,,t^^J,  qpi^i^pji 

tcatiQO^,if*M..p«W^.ii^aepivt  of(8aI^.  to.all  ^^  c^W?fi.'^.b^^Jr^Jo|,,J^ft^ 
"*^  Vyi»^W»»«W«l?Wfr/»I#lWi  jh^-AV  IKfiHHfM-..^rquifi^^tfipe;^,%^tflpdiffc\ifes 
"*^:PW»#^gt«ftfta..ffWI»fl^jWe,.^li^v,,pi^^^^        ^^^j,,,,i,  ^^^,  i,,,b3ot.oi(| 
»"  <*1W*  *^  lH?Wf !W*  nifrofflt  ilie  I    ^^Wilere  tIf^n,|>tl^fl^pf58i^/«^Xl)ff 
'  «f-t<^  ^5«ff!fr  .iffi^  c«ht.  tQ  imi^*  f  rivil^ep,^.  tl^a^,  js,,„^ij,fpjinitffi?.,(\f|d|;^ag^. 
s  npt.re^t  ^^  t)^  mtana  of. the  gpardf»  j^.paoeiMary,(9r,,%,ppi|p9jtjpfl.<yf 

^*?W.fe«^%^<ff^«fcoi^I#^  Aw^ifMffC^pn^    .AH^.tIffi  fJfhifw^  ^i^,i\j^ 
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exercise  of  thdse  privileges.  But  power, 
^tid  espeeially  the  \x>weT  of  invading  the 
righfi  of  others,  is  a  very  different  thing ;  it 
is  to  he  regarded,  not  with  tenderness,  hut 
'with  jealousy,  and  unless  the  legality  of  it 
1)e  most  clearly  estahlished,'  those  who  act 
under  it  must  be  answerable  for  the  conse- 
(juences.  The  onus  of  showing  the  existence 
and  legality  of  the  power  now  claimed  lies 
upon  the  defendants ;  it  appears  to  ine,  after 
a  full  and  anxious  consideration  of  the 
reasons  and  authorities  adduced  by  the  At- 
torney-GTener^l  in  his  learned  argument,  and 
after  much  reflection  upon  the  subject,  that 
they  have  entirely  failed  to  do  so,  and  I  am 
ttierefore  of  opinion  that  the  plaintiff  is  en- 
titled to  our  judgment  in  his  favour.*^  ' 
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-    CHAHC^RY.-^PLEA  TO  A  BILt. 

What  is  its  object?  What  constitutes  a  good 

-■-■''■■'     "''■     Pleat   ■         '•■■•■'■ 


i.ii^ 


»**' 


"'to'  Ttett  «lUTO»-0»  "THB   tMBKh  BVttm, 

'•   AWSWteR  TO  PROBLEM  XIV. 

'  ••       '    ■■■■  '  Vol.  3. 
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TiTLB  Deeds. 
In  what  caseis  will  equity  compel  the  owner 
of  title  deeds  to  produce  them  to  other 
p^fBQps^  aud  in  .wha;t  cas€9  will  their  pro- 
4ir«;Uon  be/cf|Bp«lM  inadrprse]  tmtsMd 
actioiisf  .    '       ,  ■   ' 


1 1 


r  « 


1   t^'j 


Ll 


Sir  J..  Leach  .V.  C.  in  the  case  of  J3arclay 

V.  JRaine  (1)  1  Sim^  and  Stu.  449,  thought 

tiecexiiteiM9ei4if ^  vigbtjixleqftily'toccbiklpel 

iA»^cpmlMdcHi|:  «f I (feecbpiiVeiy: qmtfknmkky |j»(51iaacdlbr ((Sd<Kft)rkad e9c(H«flMd;an 
mad  the  AeUtBxttpcrlii^OammiiBiaiisn  adopted 

In  ojjiidim,  -bdltf  thai- fits ^(Honoatf  dixjb^et 
t<iiiteDdit6  idki^)tiie  xggmimkijdooirine'M'  cuoh 
•  iaiit  ufjuMskfi'wi^^m^Ii .  ihiiik^^««adBilt[  finira 
lUiii  dbkeBvatkmMio'Aimfafifequeitfciuwof  J^mn 


MiM^w  ttf  Vi^cu^'OTiAfii^  mptkimi  bai9««ii^(Bi>. 


V.  A^i,  2  Sitfi.  &  fltu.  6M :  (8)  and  I  ltd 
eqirity  will  compel  the  Heir  at  Ift^  to  pro* 
duce  titl6  deed*  in  fevour  of  a    Devisee, 
see  6  Cm.  Dig.  10.    And  it  is,  1  believe,  t 
general  rule  in  equity  that  a  person  is  en- 
titled to  the  production  of  a'  d*ed   which 
sttstains  his  title,  Sampson  ▼.  6?n»«^H*tf«, 
5  Mad.  16.    And  in  adverse  s«iil6  a  pUiotiff 
may  compel  the  prodacliea  rf  deeds  aad 
papers  cotmerted  with  the  obj«5t  of  the  aoit, 
if  they  are  slated  in  the  'Scbedttle  to,  or  «• 
fhriM  to  hy,the  answer  and  therein  admitted 
to  be  in  defendanf  6  ctistody  or  pkMessm^ 
buit  the  plaintiff  has  no  right  td  the  prodae- 
tion  of  a  deed  not  connected -with  his  tith^ 
^a  wKch  ^ves  ^dverde  titfo  to  die  defend^ 
ani  Otoftir.  fifee;4V€9.'«6.-5  Sirdr.  Bm^ 
rtsdnl  16  Veii.  408;  aft*i>l»  v.  RMmfdifl 
S^au.l  '       •'••••  "  '  •'•    ^        '     •    .       • 


r  ^)  As  to  die  eqniiif  of  the  paachMMfc 
the  dookioii  of 'that  learned  jodge  in 
cose  ofi  Fain  v.  A^en,    ettabUahea 
tlkepunsfaaeerwonldhave  had  adev  ^ 
to  compel .  the  .produotaon  ^f  ttbd  de^ds. 
that  oBse*  which  waa^  eabieqneiiC  to  the 
of  Baartiay  v.  Jtojn^  he  ezjpreeaed  a 
incliaaiiDn  of  opinion  upon  which  he 
in  overraling^ademurret thatihei'p 
ofapart.of^a  lari^eitalewiiexiKeYer 
ootenantu^  ptodnoe  the  title  daais^ 
rightdipon .  his  Ms^liifgi^  ta  ccMApal  the 
teller,  to  prodnee  Ihetn,  to.Bhew«ii.iDM^] 
tide^  aa.  dib  fir9t»6eUe9''ff>title  deeds 
root  of  the  first  p]^rebaser^s  tilie)<ai)d  in 
teise  >a[  earttof  <;oQmoii  ,prop0i]P7<M  null 
stated)  thai  he. was  ^nfefffiecl  that  !th»» 


to  (that  isffbct^  aiadtwe  sMl-aef  U^ut  ii|] 
|iinportantl  cai|e,i  »eilhe^he»i  jDOf/IiOfdti 
caasidered  (i^  malarial  to  ttec-'bipdwi^i 
Sfa  €oseaai)t  ia.feq|itttyiithal  ilii 
wift.thelknd.at  kmti  .Jbt  oai 
Ifeiided  that  a  (p«irQto8e»i)i|ny|q|^  ci|]ri 
tiahv>f  )tbd  ^tatesT  Ma  .«i|d€ii.,4b^, 
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can  8^  he  Is  not  bomid  by  a  oove-'j  delivered  over  to  the  second  purchaser fiSar- 
ffitered  into  bj  the  seller  apon  a  pre-.t/a^^,  nor  had  he  a  covenant  to  produce  it, 
^a!e  to  asotheTy  to  produce  the  deeds'; and  the  copy  was   mutilated  :    this  would 


<if 


\j 


e  he  had  not  notice  of  it :  the  contents 
^-^L-ds  afford  Botioe  that  they  relate  as 

other  property  as  to  his,  and  the 
of  practice  leads  to  the  inference,' 
the  seller  has  parted  with  a  portion  of 
late,  and  still  has  the  deeds^  he  has 
Dted  to  produce  them,  and  the  second 
•^er  is  boQod  to  enquire. 
i>  the  laWf  U9  doubt  the  expression  in 
ort  is,  that  Thring's  covenant  to  pro- 
id  not  mn  with  the  land :  but  it  ap- 
lat  Sir  John  JLeacb  afterwards  denied 
used  the  expreasfiOD  there  imputed  to 
He  did  aol  smj  that  Tkring'f  Jirst 
ut  did  not  ran  with  the  land,  for  he| 
t  that  it  clearly  did,  but  that  the 
coveaant  was  restrieted  to  the  period 

being    mortgagee;    of  course  this 


for  it  was  not  disputed  that-  it  did 
the  other  hmds  in  the  hands  of  the 
1   seller  and'  those  claiming  under 


have  been  an  objection  if  the  deed  had  been 
in  existence,  because  the  last  purchaser  was 
entitled  to  tlie  custody  of  it,  or  to  a  covenant 
to  produce  it  from  the  person  holding  it,  but 
he  was  not  entitled  to  have  a  covenant  en- 
tered into  with  himself  to  produce  the  title 
deeds ;  if  such  were  the  law,  few  titles  would 
be  good.  But  as  the  deed  was  lost,  and 
there  was  sufficient  evidence  of  its  huving 
existed  to  support  Thring's  acknowledg- 
ment; and  as  he  had  the  legal  fee  vested  in 
him  with  the  custody  of  the  deeds,  altliough 
only  as  mortgagee,  his  deed  would  bind  the 
mortgagors  at  law  when  he  reconveycd  to 
them,  and  the  equity  as  we  have  already 
seen  was  clear,  so  that  perhaps  upon  the 
whole  there  should  have  been  a  decree  for  a 
specific  performance,  insteail  of  the  bill  be- 


ean  that  it  ran  wkh  the  iandi  sold  to  ing  dismissed  with  costs.     It  would  seem, 

also,  that  there  was  sufficient  equity  to  have 
compelled  the  persons  claiming  the  deeds 
under  Thrin^  (tlie  Motrtg^or),  to  e^tfii  into 
In  that  reepeet  it  waa>-the  eimmMn  i &  ^^y^  oovp^nt  to  prodi^i^e  the ^^%.itf  sup- 
br  the  Bm^dOjfi  MaatA  tbrtMigh'lpIy  the  place  of  the  one  that  was  lost.  It 
tlier,  fVcrni  A  the  original  seller,  with  ;  ^^9  distinguishable  from  the  case  before 
Thring'  entered  i»fi»  the  oovenant. ,  referred  to,  where  no  covenant  to  produce 
'  ohservatioii  w  not  very 'distinet,  for  deeds  had  ever  been  executed.  See  Sugd. 
TAnmT's  covenants  mnwlth  the  land,  { Vend.  &  Pur.  vol.  ii.  p.  126.— Editor. 
\  real  objection  wa8»  tb#  &>bC  w«a  ieet, 
.'second  was  Hoiited  to  tlve  period  of 
nr  mortgagee.  Thd  explanation,  how- 
Heves  the  doctrine  from  the  supposed 
tr  of  the  ease  itnelf. ' 

• 

^  I,  the  tftle  it  may  he  tlrongbt  ought 
been  deemed  a  good  one ;  for  if  a 
11  part  of^ts  estate^  and  deliivr  (be 
to  the  porolitfser,  and  tiJcefrom  him 
r  covenant  for  their  production,  the 
fK>n  a  sale*  of  aaothen  part  byhiB^is 
I'^me  Ba«)a<^ale':bfia;pneeha8eir  wilh 
nant  to  produce  the  deeds,  and  no 
in  each.  eaM  he  ctfi  make  ^a- tide* 
e  deed  orttovenaiit^ittrtf  iMid  HytlMtn 


TO  THE   EDttOR   OF  THB   LCOAL  OtnVB. 

AN8WERT0  PROBLEM  XV.— VOt.  3. 

PLBA.— PUIS   D.4RR1BN   CONTINUANCE. 

Describe  this  plea?  When  may  it  be  resorted 
to  as  a  matter  of  defence  ? 


This  plea  ia  of  a  \ery  peculiar  aatase,  ib- 
asttmch  ae  it  belongs  to  na  parCmlar  petitid 
of  tfte  suit,  bat  may  be  resoHed  t6  at  any 
stage!  of  the  pleadings.  This  will  be  evi- 
dent from  a  eonaideration  of  the  bi^pyjof 
ihe^  plea,  arsd  iheeiiisumsOahoes  niidea  which 
it  is  arailaUev  It  na^^  therefere^' be  wdl 
I  in  the  first  place,  to  leacn  how  it  ^i  oame 
to  be  need;  and^  is  pfoseeuting  our  inquiries 


cob^^^ttf  i^v/r6^^^  'AutiYs'  V.  in^ril  '1' St'f/ '492);'^  tio^'Wtt^'' Verdict 

autoes.:  i-fittwean-idfab.  eantiiMMnliibs  And*  Ahe 

cl«/^^iHif>wlfWa,''&^tllfe''|iiartiW^\^^  ^\  of 


vv::r 

^•.  I  111  ij 


dofen^Ao  .arise  ^yhip)i  di4  ^nfll.e^^ist,^  ?^^  .w«-  •  '  ••'•  -  ^  ^>^^^^.^^^i^-. ., -^  .'l      ^ 
•1^1  '      JK    1     ».  iv  ^jivj  J^L  *!./.".      >   falls  under  ihe  de/(erwUc!n  <>/ necessarm  h 

iMquitMe  thiit.he  shoold^be  .iepci^rof  j    f  j^^"^  ^^^.^./^^^  ^a^i? ,;»o:  ^tiJpwew^  <,r  . 

matter  which>  bi>d  !tej>p^4' <|/W  ifefeJast   thfl.pUtt^iffws4diaper  l^mUwpet  »WMl&cUif«r, 
c6,JtTnuance';  Kbnce  the  (U)e]  ^«  PuU'darAen  '^Z^J^  i^''"*!?^  ^^VllTl'lLi 

inptdrapotiAv  .  tie.  siMHild^W^verj.igl^^p&ia  m 


iiwW.". 


i    , / 'Li"' 


1 1' >•! ' 


aiu^i^;  P.rj^ft|<o^,^A.th.Te^p^  t9fl<^niiai|anp^, ,.  sa>wng..  toy  thing,  af..i»«iKj|J,cu}iftri  m  mwmk  4b« 
itw  prwid^d^'  thai  In^^ali  baaesf  icA^ra.  fUif  fe^laig^  .4}f  die<  4ef^^m.  i  .Jlhw  pre«^4ciiMk 


pf4H  thimm  Vfi  \afi''pltmdahh,thlBamae^^^^^  »^..2i^. 


for  alcofwsai«#».6iipf|)|r4't^"Mfa.^.K^><^<H»»*he  V'/r. 


Skf«4ri5^;   they tUit^  tjng^tbhr  ^i;;^  haj^|»ilr^  i©f 

it<).  tbfti«widi4ft  1 0fohi#ii««^il9i.9<rbioli  ibt!h*d  «««• 

^ -■ ...'^  .   j    »ao)llNipl«dg^(Aot.i)|ehiiB^tt9iH«.^|f|»j  4^ 


either-  III  bar  or^b^tMefit  m:^'''lH  'mmti 


nott  df^9'.<tetiHi:?o^).ciI/'i     ..'rxa>(iUi»(iqtetmoiR«l 


La^  n^f^Mn) 


f7» 


hrfmg  iklfMvfoiiiLtApM^ti'4t^s 


r«rltito4niiiili]rto  fltoMMMditotiiM.  -te'^ibMi 


mvoMmami''  h  hadr  ofteo  \^m  Imd^^ tH^^mJ^i^  |/Vih m^.kkfffi^^^^tkf^  film 
sttcb  ocopMonft  tf  the  ppmit,  llml^  l|ie 
irfao  was  iiot  permitted  to  li?e  wkh  tier 


nilorf  .moirec) '*"'  ^*  OMof  her  imcie,  Mr,  SW 
rtdiifi.  wKo  liiptd  im  ihk  hoaW  trilii  k^.  Mr.' 
was  noc 'd(Vof^»  ftiid  tlnrt  thekfl<b«Ridf^8lieridMi  h^d  -pM  tlM  fMi^  «nd  Hkm'^mbmm 
s  «ndjtlbr'«MMric$toiiAtiipflieAM^iaw«Wiii»An«»  4»r  gMb  lof'.Nmi  N#iloii«' 
sy  peoof^  vImi  irapplM  th9mlmTUi(aL^pwn  m$.  He  undcratood  thb.daiin  i«p|  Uh 
tody  a^intt  the  hnsbftml  for  the  reeoverj  aitted  on  the  |fouttd  thai  the  goods  were  ndl 
ae.    la  the  begtimto^  of  the  yoir  t^Jg  [  aetiteeitf^B,-  ml  Ihn  a  dUtkieiieii- f^  I^^W 

telm  hetweattthflaMiMiNniiehetiayf  (baiiMfpe^  ^ 
eaty^ead  deeenl  daibif^  of  the  wik,.oi  jC^ J^c^,, 
she  fBouired  far  her  eiMtenancey  and  die  fimitafe 
Id  1^  piaee^  m  lier  apartaietie,    Virf!dtttiiicti(^' ' 
howi^ev/eoaM  aoe  )M««ad'fvi<a«aHriMii.<'»|») 

never  had  heaa  laidd»«n  thfit  i|>wiii^i44,talFf :, 
faraithed  lodgings,  and  pay  an  extrafacani  $aik 
for  them,     tihe  muse    then    «ak«    UiiKifnilliiAd  ' 
at)Matefit«9  tfid  U*#ail  tieeoiprf  lb*  \m*oo^af^ 
donMikmn,  ikm  #he  ihpitU  he.  pROTfdfldimll . 
famitorQ  suitable  to  her  eondition  in  life.     In  > 
the  oaee  of  **  Hunt  0.   De  Blaquier,^  5  Bing. 
550-3,  M  and  P.  109,  ifHatibeMi  dedd^^lMI 
AirBiiaPD«n)B(be'«enttdaiadaa!BamaaHeab  Dhti.; 
law  alwuja  presumed  n  huehond'a  Iiab«Uty  fur , 
delits  eoQtrected  bjr  hie  wife  ior  necessaries,  op*  , 
U$s  he  had  made '  a  settfemenV,  ind  diuld  |i^ii  ' 
t  be  ^paWil  dial  Ifhose  goods  hadb  tn  [  pnynmn^  of  il.     Noi  seitkraMht^hid  b^n  aMo 
that  they  had  been  delivered^  Or  ttiat   on  JMha.  Morton  wh^i  this  debt' wi^  iRWVfd^  fp4 


rtoR,  tutfingrtptoglad  mws'her  huibaml, 
ain  apamaania  «nttf maiahady  hi  •  Vpom  ; 
n-street,    FSbeadilfy.    j(t  was  i^eeessary. 
should  fbrnish  those  apartments,  and  she 

a  most  *9Q|4bj^9  9^P>  9^A  ^^  ^^  "><'*^ 
4]  minfl^*  Rvn#  carffe  to  the  plaiDtiff 
ry  of  thatyear,'ahd  uk^  fP  look  at 
icma  of  carpets' and  hlgt.  She  atfleeted 
ich  were  tha  jdameet  ^od  ike  cheapest. 
hat  and  cbcceedhig  months,,  gdods  We^ 
le  honse  {li  Lofton-street,  to  the  anoont 
ft  tumcKl  oiii'thatpart  of  those  goods 
I  ordered  on  twhiW  of  Mrs,  NbrtOn*iB 
r.  Shcridkn,' younger  soh  of  R,  B.  She- 
o  occupiWI  apartmeate  in  the  same  hoofle 
That  pordon  had  been  paid,  bm  a 
^^'.Tjained  unpaid  of  £49,  !  Ft.  7Jd.     It 


i« 


been  used :  th^  dnff  ^fiestion  then  that 

see  rereatntng  for  the  jury  to  try  was, 

they  werei  tate^sMiries  sOttuMl  to  \i  pefto6n 

X(7rton>  nmk-oP  Itib     It  wail  posMbb 

Norton  i«fghf  contend  thal'thoee  goode 

to  be  eoniid«red  as  necestanes,  inas* 

they  w«rr  fbrniture  far  an  untaiihfhed 

It  could nev^r  be  Md-tlMtf  a  wifc  tnant 

itrgd  to*  a  forrt^shed  lo^mgt  on  the 

any  prudenV'pMon  a»'<tho  wast  end  of 

I  wonfd  tAe'MiuiifbTtdshed  losing  in 

e.     It  wbiild  sotely  not  he  <ont«ndnd 

>  a  lo^gfhg  is  Mfs.  ff«nai»*Kad  udben 

^ood  fbr  iM  wffe  bf  a  win  who  wu  heir 

>ny,  wh<f  W»  ill  ^ the'  reoeinc  of  fe  ^ty 

itowanc^  air H  pM^  ftfagtsiratte,  andhiai 

^acfee^kl  ^  conshlevabte  M^opMy  in 


-  'f 


therefore  the  defendant  was  clearly  liabU.     He 
trusted  thit  the}ary  woi^  hkv^'  no  idiAchliy  te 
pi%mMin!Mng  thi*  didmdaiit  okady  in  iImi  ^mattg; 
Thofiilk^ailiig  enid^nae  wiMigi^en*^       /   •*  r    .< 
Hugh  Wilspfi^l  ainshopmsn  t^  the  plainU8ii» 
who  are  linendrapers  and  warehousetnent  in  the 
WMttt1if«j^l^tMd.   iMMembsrMra;  NottiMii^MH-^ 
ing  to  the  plaintiffii' shop  in  January,  1838.  BkfB. 
reqaested  to  be  ^hown  some  carpets,  and  I  too^* 
by  her  direction,  some  patterns  to  Bolton-stfeet, 
Piccadilly.     Mh:  Norton  H^  in  Be4ton-Mr«et. 
She  purchtotd-good^'hudl  iaadtoiH.lM«MP«ati< 
of  lhem«     I  altevwards  saw  thoi^  gocals  io  tbo  ^ 
house  in  Bolton -etreei.     The  aCconnt  was  ori» 
ginally  made  ottt  to  Mrt.  Ni^ntoii,  tot' It  was' 
sobMfilarttl^  dilrided  at  her  seqiffalv    Ond  por* 
tion  w^  made  out  tt>  Mc,  i^he^idiiir,  an^  ^i 


e.  R  Wf^dd'Dkrt'WMt'np  as  admiKC<ej';Other  to  the  Hon.  G«  C.  Norton.  The  latter 
ttlement  M brtri Wnlc  by  M^.  Kwionvlhas  not  beeir  paid.  ^The  goods  fbr  whtdi  ftk. 
'  mi^ht  fcM«  bMi'th^  tut'  sihos'diel  N<nrf<M<  Wia  dsMtediibneisced  4f '^mfeti^'tfttdt^^' 
•^n  the'  ft^B#ewi  dtobrwae  coMraciM,  i(  eMk,.mg|!if  Afi.  Thay  weq^  put,  in^M«9i'  fi^l 
It  had  Md  Imm  'tnnde  in  ^fhtf  moniH'of  j  ton's  voQm  |u>d  the  maid's  room.;  A . Briissel  a^ 
.  1818.  ff§i  tbtfid  liof^^  a  maiftedt  oarpM  waspu^  down  in  thi^  driiWing-rdoia,  tlie 
that  ^^jtStf^fmAditdf  thtt  mM\  tofd^  ifid^-iAo^^h  the  h^I;  Jnid  tbo^^yrth^rtigs  tWtJAa^ 
had  thvA'tttftn^-Mdlil  wii  M»awigiimi{  bad-roott^and  dc«a«af*roovii  .7^  wp»n#«iiAiri 
^fc  of  siMK5aifeanW«A  N«<M|'higMy<t  seriM  ofh^farmlure,  Hfha ptf^sof  th^<}9u^^ 
i  aad  tt^TitJjf  Ih '^ha^'lMi-'Cfidift  «^in  whicji  it  was  placed,  Our  shop  ssU  for  ready. 
The  ayiHfcft»ifc'te  whtl'Wb»^'Hnei»rtfcN 
a«e  MMrely  ftirllM>«bil8idefMiofi>ol'itharJ 
^,  ih  writr^W^'m'M  tt  a  conehtMonl, 
^yn  uWbim  dtwitMenition  the  fanh  kni 
"  M  of  Ihe  'p§rUml '  Tha  wbdb  cWbi 


thaiges.  Mrs.  fTdGlM'ate)  ii»kl)  aOTiadmiidir. 
oidbndi  nbm  \good».  I  afterwards,  by  desire  of 
Mnr.   Norton,  caMad  on  wie  dsfrndanlsof  ^1^- 
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goock»  And  said  he  liad  ^ftid  mote  accounts  titan 
ba  Yvas  justified- in  paykvg,  and  'would  pay  no 
more ;  that  M«s.  Norton  was  IWinfg  separate  from 
him,  had  a  separata  maintenance^  and  she  should 
never  set  foot  in  his  house  again. 

Cno6s<>exan]ined«^MTs.  Norton  did  not  say 
she  was  fitting  up  the  house  in  Bolton-streel 
when  she  first  oalled.  ••  She  gave  her  address 
there*  She  was  a  siranger  to  us,  and  oame  to 
the  shop  as  a  ready-tnoney  custoimer*  When  I 
went  to  the  house  in  Bolton  ^street  I  saw  painters 
and  paper-hangers  there,  and  it  had  the  appear- 
ance of  being  fttced  op.  Mrs.  Norton's  buiier 
gave,  me  the  money  for  Mr.  Sheridan's  hill  on 
ihe  6th  of  Junc^  1838.  I  did  not  apply  to  Mr. 
Norton  until  September,  as  I  learnt  from  his  ser- 
vant that  he  would  not  be-in  toum  until  then;  1 
knew  he  was  a  police  magistrate.  The*  house  in 
Bolton-stresit  is  a  modemtely-sized  house,  it 
might  require  from  £500;  to  £l,()(M«to  furnish 
iu.  I  isaw' Mr.  Norton  at  his  houserin^  Wilton* 
cpesceni/  tit  is  a  small  house  compared  to  that 
in  BoiloiHStiveti.  I  had  heard  of  Mys.  Norton, 
when  the  goods  weee  supplied^  but' 1- was  not  ac^ 
quaintddiwith  thtt'fiMl^ai  she  wte  Hving  separate 
fcbm  berhusbaAdi-  -  -  '*■'>  -i  -     •  ■''^         '  '•  <    • 

•  Jw  Uonghtbiv^'  wpeisaci  in  'the  <em)^lon^ia«it  of 
the  plaintiff,  p«io«^  she  dqli^ry  o(  sh«i^As. 

•  iMxs.. 'Fire  Bttten  ^'ex4iniaed.**^Was<  4b  the 
aerriee  ol  Mr^^  Norton.  Had  lived^itli'  M^.  and 
Mffs.  'Norton  airtce-  their  matriage^  ^  CouMI  4mh 
say  she  thmfght  that  they  bad  liired  in  a^fy 
atylis&  manher ;  they  had  four-ivaid  servanosfilnd 
one  man  sortaint  in  Green-streist.  They  received 
isabkmable'  pec^e  as«  tiMir  hmiie^  and  visited 
fiuhionable  people.  A  separatton  look  place  in 
March,  i  836.  Ailtev  that  she  went  once  to  the 
house  with  Mrs.  Norton  to  see  her  children. 
Mra.  Norton  remained  there  long  enough  to 
dress  the  children «  and  then  took  them  out  to 
walk.  She  went  again  in  August,  1 836,  with 
Mcs.  Norton,  when  Mrs.  Norton  was  refused 
admittance.  The  door  was  kept  closed,  the 
ehain  being  drawti,  so  that  they  could  not  see  the 
servant,  Mr.  Sheridan  lives  with  Mrs.  Norton 
at  the  house  in  Bolton-stneet,  and  is  in  the  eit- 
elusive  occupation  of  apartments  there. 

Cross-oxamin»d.**-Tliere  are  three  maid-ser- 
vants and  two  men-servants  at  No.  24,  Bolton- 
street.  •  Mr.  Sheridan  lived  there  with  Mrs.  Nor- 
ton till  they  went  to  the  continent  in  September 
last*  Mr.  Shefid^niised  to  sit  sovnetimes  ifi 
the  drawing-room  with  Mrs.  Norton*  but  gene- 
rally sat  in  his  own  stddt.  Will  not  swear  Chat 
Mr.  Shendi^didTnot'Sft  in 'Mi^.  Mbnon'gToema 
everyday.  TiieyiS6e'«0i*panyadgethi».  ■  Heard 
Mr.  Norton  in  (f  reenMsfiraat  give  an  <irdet  to  th^ 
mao^sicsant  BOti  So  admiS  Mttf/  •Korton  if  she 
cnDOiiocaliRjdooiL-  fiitmetebeia  iChei^s^aliiion 
io:  Maibh;.*  hSaa.^  llMe»b«9s  Mi^l 'N(M|o»^i 
going  away  early  in  the  morning,  about  8  oVlock. 


ft  was  not  80'eaiiy.ss6^o*€]iMk;:itwaBuquite 
light  at  the  time*    Mm  Noortonukadc  ibeee 
dren,  all  boys.     Will  not  say  that  Mr. 
has  part  of  the  bouse  in  Bohon^street  to  hioi^eU ; 
has  seen  Mrs.  Norton  at  tea  in  Mr.  bhentina  k 


room. 


Re-examined. — W^hen  Mrs.  Norton  quitttc 
her  husbands  house  in  Marbh,  18^0,  she  iRciit 
to  the  house  of  Lord  Seymouf^  her  brother  in- 

iaw»  '   .  I  '■ 

Cross-examined. — The  house  in^BoIton-itrcti 
WAS  now.  let  t9  Sir  Patrick  Rjoss.  .  ^'hen  ii  K«r 
let  witness  was  out  of  town  with  JMrs^  Nortoo ; 
was^uqt  present  at  ^y.of  the  ^legouatiops  sbu.it 
letting  it.  .  Will  swear^that  she  did  not  hear  Ml 
Sheridan,  talk  to  Sir  P.  Ross  aboul  IcttiQg  iL 

Frederick  Burton  calledp*^is  in  ^  service  vl 
Mrs..  Norton..,  Had  been  ,hijred  bj  Mr.  fcb«£». 
dan,  ai^  was  transferred  by.hw  in  Octobtr. 
1-837,  to  tljie  service, of  Mrs.  Narton.  llu 
wages  ivere  ^14*.  a^y^f*.  There  was  not  m 
much  furniture  in  the  hou^  in  £jolton-at0eei  si 
there  should,  h^ve,  b^^  i;;^  a  Jm^ ^i^  s^ch  size 
Never  saw  anything  about  Mrs.  Norton's  tiX^- 
blishment  that  appeared  unnecessary  or  extra- 
vagant for  a  lady  of  her' rank. 
'  vrosi-exami*^ed.-»-When  XSfr!  Kitig'i  Ithelsnd 
lord'of  the  '(k>uAe,  quitted  h,  witness  kook  pe^ 
S^si\c^n  tijf  it  for 'Mt.  Sherkkit.  --irfr.  8hend^ 
afnd  Mrs.  Nort^  used  generaH;^  feo  silt  iogethfr, 
and  ■  see  oompanjf *  in  ihd  (lame  <lhkWtfig-Te<R> 
The  drawing-room  euttains  weiW''  f4^  erkn.^i. 
moreeirV  those  of  4he  back.  dniwing-T<6om  ei 
chintz. 

CoI<meV  Leicester  Stanhope  examined.— -Rai 
been  long  acquainted  with  '  Mn  Noitofi,  wt^ 
lived  in  the  tirst  circles^  Does  not  considr 
that  Mrs.  Norton's  residence  in  Bofton*»tr(¥ 
was  furnished  in  a  manner  more  ^pensive  thm 
was  necessary.  Furnished  lodgings  at  the  wr« 
end  are  charged  at  a  Tery  extravagaat  rate. 

Cross-examined.— Mrs.  Nortow'a  house  « 
Storey 's-gate  was  small ;  not  above  half  the  ^ti 
of  the  house  iii  B(^t6n-8treet.  Tbe  sitoatn.'* 
was  more  expensive.  Houses  in  that  part  r 
the  town  are  dearer  than  in  Pfccadilly.  Be 
sides  there  was  a  public- house  next  door  to  ?hi 
house  at  Storey's-gate.  Should  sftippose  \h 
i^nt-  of  the  house  iti- Bolton -streel  Co  be  aboo 
£M{>^  a-year.  Believes  the'  es^aees  of  (h 
house  were  shared  between*  Mr. -8KeridaR  sri 
Mrs.  Nortoiw  Understood  that  it  n^its  a  joir 
establishment*  Was  nol  pre^n!l  mt^any  inter 
view  of  Mr.  ^heriditfi  and  ;Sk'^.  Jtaaa*  l«apee^ 
iog'tlie  fetliiig  of  the  liou^; ' 

Mis^ShM^n  eximitied^^Is^tHC^^iiiotlierf^ 
tMis«  -Norton<  MK  and*  Mn.  'Noiton  wcrj 
oMtried  SOtii  StAf,  \mi\  ^miU^  \n  th 
fitsi  circles  •  Hid  '  vil^tad  b^  tMffhi^  at  0^^ 
loiv^stHM;  ''irhda|HlP thr  i^ip^^^i^tm;' 
larlv  reasonable.  . 


Imm  JEbporii. 


S»i 


•exaDtMd.r*^IiM' DfA  •bterted  if  tht 
-room  curtBOM  are  of  ruoh  4aBilD8on  silk 

*  * 

(To  be  contimfdO 


Jan,  30, 

STOCJC0AUI  r.  Han8ARO« 

e  had  been  obtamed  m  this  ease  to  show 
[iy  a  writ  of  attachment  shouJd  not  issoe 
the  SheiilF  of  Middlesex  for  not  having 
r  the  damaged  and  coats  awarded  to  the 
in  this  action. 
i>/^V  HOW  showed  cause  a|rainflt  the  rale. 

(hat  he  should  best  falfil  nis  doty  npcm 
?nt  occasion  by  first  reading  the  dfRdavit 
\enffsy  anA  then  pointing  Oat  the  sitoa- 
wtiich  those  gentlemen  woidd  be  placed 
inpliance  with  the  present  rale.  He 
nallj  aT]ge  upon  the  Gonrt  the  necessity 
ficcrs  of  their  Lordships  being  duly  pro- 

the  perfbrmanbe  of  their  duties. 
^uL'RT  Slide  the  raW  absohite. 


ulainciff  fbtaiaed  a  .Duomoiis  to  show 
hy  (he  Older  n^e  Jn  ibis  oawe  on 
y  last,  *'  for  staying  the  return  to  the 
n^uiry  ift  fihis  4»use  m}U\  ths  fourth  day 
:r  t^m  vifiski  should  not  ba.resciaded/' 
the  Queao's  BsncK;  between  John  Jo- 
jcLddle^  [^bistiff^and  Ji^oms  Hansard^ 
raves  Hansard,  and  Luke  James  Hi^ii- 
eudauts.  Thamiu  Burton  Howard^  of 
strand,  Stmndir  iu  the  county  of  Mid^ 
^entlemaOf  but  now  a  prisoner  in  the 
Ntiwgate,  the  plain  liff*s  aUorney  in  this 
aketii  oath  aod  saith,  that  a  notice  in 
e  wa3  duly  served  on  the  %bove-named 
t^,  purpoctiug  that  a  writ  of  inquiry  of 
wuiild  be  executed  before  the  Sberlif  of 
X,  at  his  office  in  lied  Liou-squaie, 
,00  the  20th  day  of  February  instant, 
}>c  dclivQFed  briefs  to  counsel  to  sttend 
'.  on  the  pa^  of  the  plaintiiT,  and  neces* 
urrcd  very  couiiderabie  expense  thereon ; 
I'eponent  further  fiaitb,  that  en  the  ]8th 
1  ebruary  iusiant,  after  the  hoar  allowed 
^cc  visiiocs  in.  the  ahoveH^amed  prison, 
ytrvbd  fftth.  a  suaymooSi.to  .show  cause 
return  of  thq«fiai4.¥n^^f  io/yiiryshoidd 
i>larged,un>i^  tbsifqiutth  dsyol  tb^.^stt 

J  why  s|lT|Bp<»sdingiiii*PtiId,iio^  be  io 

n  time  sUye4^MTb#|  pn  )^h(B  |ottewiwg 
enewiad ,  |um.|^A«^ii^9.thfttSft9Wi«ffSfQl.^vss 

4u  this  d^n^nfj  wbi(h  finmsn^i  t<^be 
.1  the  ^Alh  WlsP^,  whf^  m  prtowas 
"UMi  M§  {^p4M^vfii;|^r  MiMbi.th«l 
3adi;W)^^'a»(ti|e^|^.9<Iloe  t^fK-^nd 


ntm  are«  in  eustody  by dlteedon  of  tkeHoassaf 
ComiQoaSi  and  he  was  thereby  psestnted  from 
Bttfiicieatly  instructing .  counsel   M' oppose  the 
Older  being  msde^  and  that  ha  never  saw  or  knew 
the  contentji  of  the  affidavit  ou  which  the  appU. 
cation  was  grounded,  until  after  the  order  had 
been  made.     And  this  depouent  further  saith^ 
that  the  said  order  was  not  uisde  in  time  to  pro* 
vent  the  attendance  of  the  leading  counsel  of  the 
said  plaintiff  at  tbe  office  4)f  the  said  Sheriff  of 
Middkseat  puiswant  to  the  said  ncrtioa  for  eii»» 
ciaing  the  said  writ  of  inquiry,  and  he  is  in»* 
formed,  snd  believes>  by  sMch  oouneidt  that  the 
first  knowledge  which  he,  the  said  oounael,  had 
of  such  order  waa  upon  the   production  of  a 
copy  of  it  by  Mu  Burchell»  the  acting  Under- 
sheriff,  after  he»  the  said  counsel,  had  appeared 
before  the  aaid  Uuder-Sheriff  for  the  purpose  of 
advocating    the  pLuntiff*s   claim    io  damagee. 
And  this  deponent  further  saitht  thaScn  the  Bth 
day  of  November  last,  he  waa  sorted  with  a  no* 
tioe  in  a  former  cause  between  the  abovs-oamed 
plaintiff  and  defendants^  for  another  pnblioatioa 
for  the   saois   libel    for  whioh  this  aodon  is 
biougbt,  bom  the  UDder^Shcriff  of  .Middlesut, 
purporting  that  this  honourable  Coiiit  would  ba 
moved  .on  the  monow,  ocas  soon  alter  asrfsounsel 
could  be  heard  on  the  part  o£  the  il^hehff  o£  Mid* 
dieses,  for  a  rule  Io  show  eanaa  iwhy  the  eakecu« 
tion  cC  the  writ  of  iaquiry  in  Aat  eaaa  should 
not  bt  staid  until  the  further  order  of  this  Coart. 
And  this  deponent  fnrtber.  saith,  that  the  apph* 
cation  wasmadei  and  the  reaolution  of  the  Home 
of 'ComiPMSif  rdative  to  psrsons  .  noting  in  any 
suit  that-  might  biingshe  privileges  of  ths  UonsS 
iato  dispUssien»  broug^  before  the  notice  of  the 
Judge,  who  f  efused  to  grant  the  rale,  or  iit  aoy 
omnuctf  to.  interfere  to  delay  the  execution  of  ths 
writ  of  inquiry ;  ai^  this  deponent  further  saxtb, 
that  upon  aoQiher  ^ecfission^  when  the  pUintiff^ 
by  xule  of  CgurtxO^led  upon  the  Sheriff  of  iVIid^ 
dlesex  to  show  cause  why  he  should  not  pay 
over  the  money  received  by  him  under  the  wnt 
of  v0nditioni  gxpontii*  in  tlie  sstd  last-men- 
tioned aaioA>  the  said  Sheriff  showed  for  oause 
the  ssiid  resolution  of  the  said  House  of  Com** 
monsy  and  tlie  pUiintiff  said,  as  was.  the  fact,  that 
be  was  then  in  custody,  ef  the  SerjeBnt*at«vAjRns 
for  actmg  in .  opposition .  thereto^  but  it  •  mas  j  ds» 
dacsd  by  the/uU  Courti  tbst  su^h  i^olutian 
offeved.po  e«euse»  and  they,  oidersd  that  the  said 
Siheiiff sh'ould  pay.oiver  tberoDnay-to  tb^  pi 
tift.wHkh  bedid«     ^  *^      ^  .  .   ^.  .. 


»>  -"ti 


.,6wof»-^l^the  gtfA  of. New- "^ 
g»^  M^he.OW.JJ#i)ejr,  i»<thef ...  g  iijA  '  -  ' 

B^filiafyvl34ji)*w.B9&«s.«ft.3  .'    ^'       '     "' 
iU  i:  i!  .iJi'R^YWI'iXliiS/CommissioneiHiAeui.r 

.  Mif.  ^4(H4,  «ppfiM«A:»tiplin  the  amnmoas^iar 
ihfbp)si4ti£&iMa^!9tefftiM^;Theelatd  of.  the^ease 


A  ♦ 


(^  ! 


-     ^ 


SSft; 


Imj^^f^tJh. 


IiMAiotiVrf  fUs«:8|ld,^a^qi9ll^.^W^.  Ti^eda-  pl^inuff. .  lOp  these  gcdund^i  besubwiiud  ibftt 
fciidwH^  M'imftnrtfd  jftdgmmM  ;t4,g^  byr  ^apll.   the  order  Q^ght  V'  l;!e  jrc^i^rfedi  ^siA  bU  chest 


A' ifril.  •f.lnqmr]^  tQ»a^Wia,lho  damug^  K^id 


.allowed  to  go  bc^re  a  JTOr,40/iW8W  ^^dupag** 


Mr*  Jipfiharibf.  in  i^MPPP^  J^f •  ^^  ordei,  died 


bdenJsaHfid*  Mid  wins  «I|Qqt  ^o  Jbe^execut^^  wbfa|||he  h«d  ^uataiojed, 
this  order  ^giMit, which,  hip  appear^  hid  becm 

inadb.' !  HjE^^etf  MfohmUilt^hwI^onUiip  Uitbe 

fidil.pbcei,  thatifthojruif^.  ^t^.ffhainherst.W  9p|Aep'»  iPshfiF  Uwl^i a  1^1191191^ j^^ilsf  p^ocevciiiigi 
pomerlQ makcf aucb an ^rd^i  tb/^i^if^  of  whi^  eoo)^  vioC.ba  wheqiwcd^ttRWjiW.foc^ cak^ 
waa/<o  iqhibitiyhoieiie^>qtjw»n,«|f  ih^^Qii^^.  wnt.  lated  to  indac^  the  Court  to  covii^  tM^fP^dUbntt 
The!  fSeb^.M  lM('WWiirM,jWWl?,',*/W*«W  tfl  dieoi#oa.^^W!»>rp|}gh^  fM^  //Iil^h^ipetMiw 
tKi;;pUntftff^.fbp^j9itoai4^,l)0.tthraw«.:O^     fir^^ru  fiw.pcjf  Ipiqtaiyof^allegpdi  i«>4 4l^  ^fgfwaaatt  o£| 

i,>Vlr*t(;Mm^  t Jw^  wh«P>^  lii^.rMf;  ffm,.  oh- 


tiofk»  )A.tti9iiw:-aPRrK$i|i^a'KithQ.|>l»4C9^  M 
bofOiiiiadeoki  b«be|t><rfjtht>^>eriff  t^,Mr.{Jtff- 
tifo  JUftd^alil,  firbPyaftw  h«^g  ,J?9Pn^  &r 
ticoi  wbol^ '  da>7i>  •  .tmiMed '  Afi, !  appTipati9i» .  aa  it 
oihM  ita.hoi  tra#lf|4j.  m4  i^M'  ^Intoeti  with 
ind%ilitmSha.$l|(e«p«:iiM^iby  t^im  li^h^?riffto|  to  Jbiw^JUsl^ 

the  cx^oKli^^^jt^  4fiir,  irbiohwaff  4be|a4iiflg^#il)dNUi^))fr«^  maka  |t^ob,f^lqK]^.    b 


t$iciod.,  |]^>^i^oi^l^fioQ$4|[|Qt.>Hi,U>dftbip 

tdaj!«^^(»if(ya«;i9p^,f^nii^.|^^         ahova, 
an4.ne;w;fm:jtff  f^^d,     ^e,.iPMr:WOf$  iwqaiseA 


a^'Tighft^  «| 


') 


It 


Mh  Jintif».Wr%^M>l9hrH4m.^^fn]r?affi-  I  Judges,  had  Jlln4dif;ti9^f^l^n^gf^lh«^imet'tf 


fU,' 


daioty'Mr.jFiaM? 

c(fttiieelthea  i!!Nid  fthi^,aMayiA„ol  Mr.  Howivd. 
aofl-  proo^ded  tpi  hbe«rv^i  r  tbf*  in  i thq  t\aaii.  action 
tha^ Sheriff  had  laVen' n<|.,stop,'f3*?apt  on.^in- 
pphoc^  ftifeii  obta1nfld;froa^j^hc  0pur|  of  Qiieen*9 
Maeh'  at  th9:in6t^pe,,f>f>^h?  wphijM;]ff;.and  tha 
eooiae  jheratofoffto^^  M\n9!n .  ajhaw^^  what  roi^ht  ,ha 
espedledUn  ^iafcaYi««»f  ^  The  pTPf:eediii^  hare 
balitibeteperfiedy^rf^ari  ind  ihejr  had  aniaed 
al)ni'0enauir  a(age«,iebe»  itiWaa  ffong^M  to  atay 
thtmi  .beeao^Q  iba^ /Ho^^-i  pfl .  Coiamoiie  .  had 
ptnad' toeft«»  t'4e9oliHmi|  ivbioh  iveva,,^eady 
dlegah.  !  Tha  H^iifa'  of)  GoitiafMM  had  bo  more 


was  qjbui  tbati  8i»qg.  fd^.whmi^bfn^^tha  Imami 


the  ;retu^^  of lall  iprnM.     Ij'be.pec^Liar  curcam 
The  learned  Ijfstances  ojf .  the  cy^fi  h^d,p)4|Ped.  the.Shenff  hi  a 
[state  pf  jp^reat  difi^cfl'tyi  awi  ^harefo^^  being  ai^ 
oflScfr  pttb^  Cqur4  .ha  o^^h^'i^bacpfotectfid, 
I  The  |ligh<^hevi£rw;fs.attba-|^refem.,Bp;>nQeBt  ia 
fCastody ;  .he,  w$»  not  aUe  to  act^Tnid  if  the 
^in(jai.ry  .^^  procefsde^  ^ith,  the  ,Vt^-SbnJi 
ma9t.  also  go  ^  pri^qnii  a^d  then  tji^.  Ifflriweff  d 
{the  CouTtaJq  .Westymofti^  Hafl  oonld  oot  hi 
executed.   IfiwBs^fnittodbjralltlvft^be^hedai 
had  acted  in  strict  jCptUbcmiu  i|rith  thexr  dutj^  vA 
therafora  thejr  had  a  jlgjht  to  ^emandfOrdtcai 
fWa  iiynri^icoiild  roa\|U  Jto,,Mr#:$t9iiKdala  fam 
tfa^  del^Xf  as  he  copU  9<>^..epfprea.jtbai«n]ict, 
r^t'thab  »  peMth.^ree^ry  to  ii^terfare  by  its  jjwlUteTer it  Knight  b^»a|ili)«e^te;ci9H '6a  hapaJ 
reSabrtitam^th/^be^iediainle^ial^oU'^.^  shDuldQeror  a^ thf  ^.ifhem^tfaa  roo- 

thallttirof  riia'iaDd^rfAjf^it'in^Wf)t;Uia$ii4^  at  the  House. of  CWp^4ma,iaara  to  be 

wai:  hr  jtmBtptif  by  n  t0<3biitca)  dfCffif i««^»  hf  legal  .aoo^idfred  and  a^iM  ^pon  aa  ^bajifia^  *frf  tba  hoal 
cUtenetfy^ioBtbawjaniant  lender,  which)  he  waa  HetPosted*  to.;Uvfniv4er(|:cIfaraadidefinad  laa 
b^fdid'Aotatato  4hi9i^iHfar^.hA9idetom^^  uodeK  ^f!f'f39Tiai9vl>cx(.ipfpVp|t^9iaa 

siMbi:a.ia«l]P<.bB.f«MWedrtb«.>Girait^  f^ 
Biaflhfta.^  bhnl  itef  9ian^0^»  its.pmotd^pa, 
aad  }iii»  banefif i  wotf d: ,  iril^r*  ta }  aay .  .hfifnivi  betf^' 

bjuntibe  delty.iol  ihe  iexaaHliav  f4i  this  ij^rif , of jlfor.tbi advice  pf  ,|i^i/aan|of,jQ^aai9^'a;^a^  m 
iwfii^p.  .1  Tbe^ihenff  iir^aiboiind  tP^  ai^jii^rlhe  to  how  they  .aioiffl.ta  m  i/^n^l.b^^hwigb^'  ^bea 


might  be  ab^i^  a?fry  dsj^ , ,  Har^tifted  hit 
Loii^ahiprwo^ld  afford  -tha  ShpriAr  m.  offox- 
to|aity,ojf,applyiipg,ton.4hpfilff^  dajy  pf^afft 


shipe.womld  .pr^eet  rthe  3t#r^|i^itbf  hoofti 
dischar^  of  their  ^^f^f..'  7]hf.<mly;Pr?M«»q»  ha 
•  Lordship  coukl  gtre  uasJo^enlarge  the  time  f» 
executing. :i^Mf (I* *IWliy t -i^Wchl hs  , hM 


oilar  l'thaait;ft«»j«i(eraly'a  |)aalpot>eqifna.of  tb9 

da^of4niJl.^r)/ihat'idi^fmnB^jf90aa.  ,.'He,c(?«i}d 

aairiKaJ  rbife  l^^rdab^  th|«rTJlh«i  ^I^ACif  WPtM  P<^ 

Tdbk>m  Jib  pioodidia^  .^T^ SUiri^ ^ifSi^  .^.._  . 

UkdorMiABiky.iimiy^il^tim^  done,  and  nothing  h^i  tiKei?  pb^e  €0  aher  tit 

(Ifia.  fla^tjiiiihpaalofa  faabwiHod)  tiH^  llh^,<^r  etate  of  things ;  and  as  to-the  power  of  bb  Lord 

for;ila^glpn>€tbtfngif]oM|^.fl^^bf^,^^  ^rp  to   sospend  >thl(\  i^^lpmrt^^te  tboogbt  ao 

fiht^aii3ftei<graiiiii  thafe  n/jiid^iaVHshaaOw*  do^ifcti^ja^li^iet^pw  Af^  kmk.  iHMi«^  *f 

badki«6irptair,i|ariaN>4rft^iilbi%K^u|oh>^  ^ase  on  the  private  protection  wl^qbl^H^  Sbsii 

9Ay^(th«a3«m  vtfrf Kfr  b^^;^!llomf^ jr^d  Wal,|M^ittod.|t|,  !^vM>  hflp^  ifew^tfuaia  tW 
nat'^liiiai^atoTAbji  )Mrfaa4?if4b W^4«w  ^  da^  wlm^i  (fca|^i94>l^«iMir9aif4rf 


1 


I'l 


i» 


F  this  &]>pmMloti  to  ff^nd'  the  6n^'  derii^  siM  Areet^n^  t)ia«  llierl|rhft  f4  pikctMkjf  > 
ponein«mof  thvYnd  Uter^I^xnattaii^t'  tnd  ptgadmg  md  fciidtene*  Irt  <>w  (S»m»wm  PJiigj  ' 
p<7pulaf  mreiitoiirtt.     Tftit  ctae'wte  during  tocm  rime,  ihcMid,'  ffdnr  thtiirk  ikf^V 
there  wrre  no  fcwfact8,>nd  ttotfbre*  TWflitv  Term,-  19)4,    MMe  10  be   *MiweA' 
his  Lordkhij^iliMM'tk^       tfKrortier  etdtltHvety    by    tlie    0eige«fift-«il-Lftir  f  'Md'' 
lecutifi^  IHrMit'of  inqtriiy  iimS  the'^  ihit  upoH  «fid  ffom  «hbf-diy  tiM  Birfiiien-HI^' 
' of  mttiittittl «Tid 'dftiKt  TCK  Stocli''  La***  mt^r  Inm  sikI  tfvefriie'  «^#id  Nghififd' ' 
ly  td'tne*  ^Wcnn9"IA^  rxpcnUM'Oi  lit^   prf^Ic^^  tw  pnnSliM'iitf «  vwtRnAtfi  Mid'MNROilcV'W'', 
h«ta«]r:-   ^  ^'  -''  -  '    •'    '  >^  ^i  •:   >  --the'MM(>yiffi^vfthllie'glrf«gMm»^^ 
mcK'WYixtiAi;  in  pMHofAidi^  Ms-  (hW  iJMsHff  txM«fHa«dy li*ve4)Mbl  dilM ^  bf 

^hip8iddMt»tt»fio|>ttHrW  hCtddtytd^Whididll^etaiio  tiectfly  flifetr  liiierMfto^  MidT  to  «!•• ' 

hat  Tid^VlMftlie  tikM^r  ii(mi^Qeii««^4<m  thk  oj^cdonl     Af  «lf^'t9itte<whMi  ilii«  WuMnf  : 

ff  Ire  hid  iMH  Mrie  dtaH^  W  tt>  li«-4from^  ftb  MijealV  waft  tfMly  VMd  In  €«tti^  »  ' 

rfghtsi  bFli4<8hefi!rifad  MV.  8«eck4<  th^  pteseHce  oP  INe  lenhied  Sin^iHe.if  lufjroMr''* 

0  see  wheiff^^e  pre^fft  eppfi^tio^'  tyf  ent  leftttfed  breCheiV  Ml  eypttesAd  efeif  Udyb»< 
mifd  net^te ibppdrted; '  "He  1i*d  tfm' Ml6  9iiv«ltdtf^ttM)l»gilHf»«n«4i«rdiiM^ 
d  sdYtfMe^^k^  e6ii%6itiHg-  the  eihef  opli^fr  tff  the  Odtiit  e#  thti  ^  pdint^^ire'  i^<f^ 
h  theexeetkiotoof'llff.  jMtioeCete-   heve  felt  it  our  dmr  to  pense  belbte  wetgnvH/' 
>  ynA  dnr"^dfMl,  tnd  Ihef 'entii^' efe^td  IhaV'itafrMdM'^  ^v^  ettk  diB- 

1  Mm  09*tlit  soljedL'  The  ^oesrion'  berate  opimon  on  the  question  notofMe^tid^alifi:' 
m  ta  thioMet  i^,  Ad'  <he  C8!<c  em«-  Bet  nb  9u(^  ^onbi  wda  etfgg«Med.  '  Thk  m;%r 

new  grMidii?'  He  (hoeght  HoC;  nu^h)^  iiJr  ^i^nle  eiNsi^Ml  tlw  mM^^mnt 
I  he  tMnk^*<fiei«>W«  tny  wim\dgf  W|faf6<if  of-^'lhe'  €Vo#n  ^in  fuAkni  '  iMr  ^dlD' 
present  ai|pN^M0  and'ihe  oue  mk&  •  pcrnmnent',  'an^thendof  our  hrewwrs  'Whdiifltf' 

Juatici  Bitikitile.     hi  that  case  the  Iprerfivc^  bbCikhied  fbe<¥  H^'fhMiilii^Cpeen^' 
(i  oMjr  been  iMreA  #Mi  tf  <Mte  &««»>  who  afe  the'  M|jrpaHl^:-ta  the  efph«#atloBi  ei^l 
^,  a  9bHdihr;'Aot  to  proceed  r  iti  thf  ^low4d  the  inktto  to'  paae^'Mft  ^ti^nit^.^  Vwler'' 
taiioe  the^hij^be^i^'a^f^ %)tli  'a  i^-'  ihe§e  eh^evmatanoto,  H  caniior>b«*woiMMittl''i|»'' 
the  Hou#  <tf  G^aimoha,  teBing  th^/  ihhtthe  OMirt' did^libi;  <ef  Ita  ieiaa'  apilbodillfV' 
r  proceedM/fhe^wouldbeguiftj  of  a' inanfo^  Myehjei^brt'  M^  Iho 'Wiiffana^  iiordfc 
napt  of  ihaf  ^hiftM;    and  therefore,^  espeeiallf  as  the '^oMect ibe^  Watfint  IurI  ik  ym^'- 
h  ciitumiUndih^^h^'otfifhete'betd-' -^Ae  epeii^  ^  the  €MMiiim  yieae  i  atatfthaa'i 
pportnmt^f  of  appeaUiig  totha  Cburt  whiehthe  6««)fl«bitf  f jmv^  C«»mMiaiibne^  had^  byi 
»^^.B  -.^  ^A^.  ..     .^^      »  r  .r-i  ^1^   ifeportf;  pteftou^lf  ■  v^eemumded'  ae  lie^^ 

adopted  ftw  the  hert^t'Of^fhe'^aiiiteieftbedghti 

ceitakily  te^^  tkMehf'mofi^  Mnitad  ettttlt  lha»'tha<^ 

waitatfrt  9t8^  Wheels.  •    8dllV  ho<wfevar«*  Notwitbur- 

standinjf'  the-  period  ef  tiwifaieic«<iee  tmdw^tb^  * 

openAioh  «^'the  f^Hnrrant^hMifiheear  taotiaidbtbM^i* 

we  aeeh6  P^al^  grdondott  wbleh-thO'Sergeailir' 

id  thet^!fble  ii^4ek<hbftiid  %6  gitetbew*  cart;  bj*  «feeh  hcifaie^eef«««v  ^  l(«td  teit^bAaadll 

muty  ai  i^peallii^  "Uitb^  Cburt/atryd'oftheii*  rtghf  ^lew^  to  «call^ft>r<»lbeY>pinioii  either 

^j  the  oUUi'  Att'^Mfpbntng  the  eitecU^ '  Ceoit  e^  t^  tbe  etilMKisKof  abe  ^mhiv  ^itndci 

writb^4^ilby klftai%iiHid.       *  »>we IhMkeifMMabotintfbi  Mwe^cedifon 4ri«fn' 

/u(rM)^  aHUl^"M4nii''d#'€«iinbeiia^  dMV,  '"bi^  #)mMMe»b«g'  j«Attato,''ti4ia*ml)ri»  ibv» 

pUmtiff%ifi4JEh'^«-^>4dieM-'tvf»y'  -sdWHr  orihe'Cd(An{(jhot^''iiie«fieeib>iftd  wi^. 
-ustttyiAiieilf^codMif.^''''''^   "''  '   ;  na>H*ttf  <rf  khe  cWty  torrdeeibraf etf  jin^yiiiae  o»i> 

HT  -OF.  €l(2)illSkO}<P'Pl/EASi''  < '']  qMMidh  h^Tx^ei-nk'  t«^  MiMUlk<oi|  abb 


9  Bencn  rei>  HdtieeJ     The  ptaintifl^ 

be  In}ux6^  bf*  tbe  d^lay,  as  he  eould 

^  any  r^fifiet^wtMdl  Wii^f  be  meti  in 

umH  liesi  'tato»'ttid  KbeSheriffi  heing 

the  CbW;  the  Ceuit  was-  bound  to' 


m  in  thtp  JbscbaifgiB^of  itbc^  ioty.   Tbe 

F  Tne^aTeniMoe'.HHtt  hi  fervor  ef^tbe 


•  '"^'1  {Fhk?2kv^ 


tlU\1     tl 


I'l'* 


.  qOi^Midh  Mr<#ef-nr  t«Hie  gim»imm{  aneriMU*: 
i  whUhelf'thi^  K^rgieaiit«^«i(iteirhiml,vbyUiieleob4/ 


'  V  M|  <jiii^  ^a  bur     -in., it  to  -rri  st1«Mhi#"dr  ^^  ^iMIHV'Jiiid  ewfandtntly  % itfd y 

'  M»t«^MiiAAb^'^3M'^i"'   01  ifnli|(^^t>)iM.^«ii4.]en)<yfM'otta>>Mr)«n|laad^^ 

Mattir  0^114  ^fh-moW^  Mlbe'Sifill^l  pf(<rtfe^iby'«iW«"ipf  ibair  ittaoi^MtUgnaiafB 

tLaW/'  noimjunj   .jBviv^  'MI3  MO  li^ct  Seijjftrtite,  lefi'^jMMnif^^pbiiii^^,  mdfudianDeri 

^^ty^  Tihtqct}  aifkvhf^  .tM^«ilt2i!w«iig'  iri'Vhe'CblndMM  ffWub;  ifw if  l^ranraG^acUilMl 

A  ^«»ilolf  lfi9beW«HtiM#beldNi  «#<  thi^  MbWei)bild«f»U«il^  tbMiaMena>priinlef« 
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Lett0r  to  the  Editor. 


by  a  warrant  from  the  Crown  under  the  sign 
maoualy  nor  indeed  by  any  power  short  of  an  act 
of  the  whole  legislature.  That  the  antiquity, 
and  devriiy,  TmchcyflScB-of  SwgjMiui-at"Law;  is  as 
high  as  the  existence  of  the  Court  it  elf,  is  a  feet 


proved  from  all  the  text  writers  or  records  upon!  their  own  voluntary  acquiescence  under  the  L 
the  subject.     They  are  mentioned  in  che  *'  Mir-jjgality  of  the   warrant  which  they  now  di*pui 


prentices  (a)  plead,  of  neoeasitVy  in  eaae  of  ti 
people."  To  this  Bryan  answered,  ''  Tha 
according  to  you,  no  Sergeants  shall  be  made  i 
necessity^  *'  It  ^  2ppesm  to  "os  t^e  Chief  J  iktic 
continued  to  say)  that  as  the  Sergeants  have  b 


ror  of  Justices^"  a  book  of  great  learning,  and  of 
Ihe  earliest  though  uncertain  antiquity.  They 
are  mentioned  by  BractOH)  who  wrote  in  the  time 
of  Henry  III.,  and  in  the  records  to  be  found  in 
the, Tower  of  the  time  of  Edward  I.  They  are 
called  to  the  estate  and  degree  of  Sergeants-at- 
Law  by  writ,  which  of  itself  is  a  strong  argu- 


mduced  suitors  of  the  Court  to  retain  as  coor.» 
in  this  Court  barristers  not  of  the  degree  of  U 
coif,  it  would  be  against  justice  that  such  smto 
should  not  still  have  the  benefit  of  their  serncf 
While,  therefore,  we  declare  our  opinion  lo  b 
that  we  ought  to  allow  the  sole  right  of  li 
sergeants  in  practising,  pleading,  and  being  hn 


tnent  as  to  the  antiquity  of  the  office.  The  form  in  this  Court,  during  term  time,  \%  is  with  tb 
of  socLwrit,  besides,  is  found  in  the  most  ancient  ..reservation,  that  all  barristeiSr  not  of  the  deg? 
manuscript  registers,  in  substance  agreeing  with  i  of  the  coif,  shall  be  heard  in  such  business,  m 
Ihe  writ  by  which  they  are  called  to  their  degree  in  progress,  in  which  they  are  at  present  engage 
at  the  present  day.  By  the  oath  of  office,  which '|  until  the  same  be  brought  to  an  end.  I  woq 
has  existed  from  the  earliest  times— an  oath  by  ||  wish  to  add,  that  my  learned  brother  .Maule  « 
^hioh  no  other  barrister  is  bound — they  bind  not  present  at  the  time  this  was  meiuioued  ii 
ibomselyeiL  to  give  dqe  attendance  and  service  in  ,^  argued  by  my  brother  .Wilde ;  but  he  does  a 
ihe  business  of  their  clients.     As  early  as  any /dissent  from  the  opinion  we  have  given,  and  i 

tuthentic  records  exist  the  Sergeants  are  found  to  ^  have  his  authority  for  saying  that  he  eatin 
€  practising  in  the  .Common  Pleas;  and  there  is  agrees  with  that  opinion, 
no  men^on  of  any.^ther  barrister  being  allowed , I     (^a)  *'  ApprenUces,"  was  the  title  oiigliial]^  «$«ca 
lo  practise,  or  practising,  in  that.  Court.     See  ^barristers,  and  is  derived  from  apfrrmndrelu^kn 
Ihe  various  authoritiiBS  collected  on  the  subject  in,  They  were  (according  to  "Ougdale's  OritL  Jt^ 

Ihe  address'  of  the  Lord  Commissions  White-  ^^>  f""^ si^^^i'l!! ^^^^l^^^^^^C  V'^ 
r,,  ij.i  .      -     M'     appointed  in  the  20th  year  of  Edward  the  Pirst*»ttli 

locke,  as  to  the  newly-cheated  sergeants,  m  his,  by  an  ordTnation  in  Parliament. 

h  Memorials,"  p.  1J56.     W«^  therefore,  tWnk] ■ 

live  are'fully ,  justified  in   saying  that  from  tfipoe 
lmmeiSoriai--.the  .Sergeants-attLaw  have  enjoyed 


TO  THE  BOnrOR  OF  TBB   LftOJtI.  XStJlDK. 


t 


he  exclusive  privilege   of  practising,  pleading, 
nd  audienoe  in  Ihe  Common  Pleas.     Irtimemo- 


Sii", — Last  week  I  sent  a  Tetter  -to-ttie  Leg 
Observer  to  know  whether  anj   and  ^U 


ial  enjoyment-is  the  most  solid  of  ^|ill  titles,  and,  answer  Was  returhed  to  the  foUowio^qJ 


warrant  of  the  Crown  can  no  more  deprive  the 
lergeants  o£  the  benefit  of  that  privilege  belong- 
ing to  -them,  than   it  can  alter  the  administration 


tion  at  the  last  examination :— »'*  What  oSfii 
is  the  advising  a  prifoner  to  stand,  mate,  V 


k>f  the^  law  in  the  Court  itseK     The  right  and  how  is  it  punishable  ?"  I 

pivii^e  of  the  peen  of  the  realm  ««nd  on  the  I     jj^^j^    ^„  ^^  ^^^^^  ^f  ^^  j^^   .^ 
Bame  foundation  of  immemorial  enjoyment.     We,|  °  •,         >,/! 

Jbold,  therefore,  the  right  of  the  Sergeants  to  thej  ^"7  gentleman,  who  passed  in  Hilary  Tar^ 
Me  and  exclusive  privilege,  and  which  they  i;  answered  this  question,!  should  be  oblig^ 
claim  as  still  in  existence,  notwithstanding  the/jje  would  favour  the  public,  fhroogh  ^T 


ing's  warrant ;  and  we  hold  ourselves  bound, 
^n  the  due  course  of  adninistering  justicei  to  let 
Ihis  right  be  still  exercised. .  Extreme  cases  may 
certainly  occur  in  the  progress  of  time,  in  which 
fhe  Court  might  be  called  on,  for  a  time  at  least, 
lo  admit  to  audience,  to  plead  and  practise 
liarristers  not  of  the  degree  of  the  coif,  until  the 


Guide,"  with  the  correct  reply. 

I  am^  Sir,  your  obedient  servant, 
Zafo  8oc.  HaU,  .     .  J.  L. 

(1)  We  think  our  corresponcUdX  (wb< 
suspect  not  to  be  one  of  otir..Abscri1 

ciieui|uuuce.  which  created  such  neceent^  »'f«l|i8omewhet  hasty  in  his  impUefl  eensare 
iMSsedby,  in  ordef  to  pre¥ent  a  iauure  m  the  i  "^     -  > .         ^- 

due  administiation  of  justice  to  the  Queens  ,<>»'  contemporary— some  of  our  notic 
Mbjtct8,ioc-iN^ch  obwctaB  the. courts  of  instice  |  letters  in  this  .paper  are^^Ar^  1^^^ 
^re  iastfauled.  .JiM»ttceIJttleto^.in  the  casaofj._^^3  ^  j^^^  ^  ^^^  Vto^^k 

f'Paston.  ».  Sargeant  Jenny,**    in  the  Year  i    .,,  ^  ,       '.,..=  ^^    . 

■Oeoks  of.vthe  X  1th  ^Edward  iV.  says,  -^  M  all ;  ^^U  toiler,  date^J»^^d^lqB  isaftnot  find 

the  Sergeants  were^ead,  wiT  could  hear  the  ap-   mecTy.- — £d. 
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B  TO  <»BIIE8PONDENT8.      finder  shows  emy  Problem,  and  wh^h^  <4. 

.—A.  !•— T.  W-— d.  L.--T.  B.  !l  •''^^  or  no. 

ubacriher—S.  A,  W.-W.  M.— 8,  P.  t     A  CoosUat  Reader  and  an  Articled  CUik 

-J.  S.— R.  D.— ail  xmitt  consWcrs-^  ^**  '       •     -^  •    '  ^ 

I     J»A.fi.— Wch*^'i»e%.n*?rf«itedWur!e(tj^, 
▼et.-^-OMSiAer  yoyr  <{Qesdon.-^Is  it^^hfc^  tfiall    be  complied  with.      It   #as  ^ 


one? 

T. — Yonr  indostrj  shalF  fiave  its  re 

lue  season. 


LMUS.— - 


o¥er9i|;Kt. 

Aunia.— We  do  not,  ot  tki$  dutant»  of 

6'iii«,  think  that  ouf^liiQg  il6tiee  of  ,lha  wqBc 

-  -      -,^   why  did    yon  not  |  J^  allude  to  woi^d  ant wer  any  good  purpose. 

i**Aoinofri«m/i«0r«rMi."  We  Bbonld|  

ported  von.  1V^  have  this  week,  oumiaiy  to  mh,  hnt  b 

-Wi  raiy  affihit  the  5«ittce  of'yoor  ^w***'  to  dispose  of  onr  accumttlated  edrres^- 
>as.      Our    paper  differs  from   every  dMiee^  inserted  answers. to  (wo  Prp^Iems. 

e  strive  not  only  at  being  liorrect  Itt  all     '"   ' 

Is,  bat  we  aim  also  at  bemg  tisefof  to 
te  practitioner  as  wefT  as  the  stU'dent. 


m   — i^i^-^^MM^  .a    . 


SECOND  EDITIOK.  ,     .    I 

pwhliahed,  priod o—  guiUm^   •>'- i 

arrying  out  our  object  t|^  we  «nd  our  I  p^MfMENTARlBSfbA  tfctf  CONSTW^U'WOJ 
confined  for  the' fliAmtfati6n  we  destt«  ^^  «id  LAWS  of  BNQLA^,  incorporate 
It  would  relieve  ns  mntly,  and  be  ^inth  the  Polittcal  Text  bf  the  late  iT  L.  B 
to  Our  Sobscribm,  cdild  we  issue  a  liolm^  tAj  D.Jldvooite.    BftnoUkt  Qtbkdi 

^^umber  ever^inofeth-^Severtl  ha\Wap-|^'  *"         ---.-. 

it,  bttt  the  maiori|3p  ait  'ttlen<.  '  We   ^ 

hare  no  StutM^t  bdf  .to  stand  to  our   ner  Majesty 

"    ^  ^    '  to  the  present  thne.  . 

P.-SeeHieXi&iWotir^C»Tumns.  '  lohn  TCcharda  and  Co.  tk4  IRwikwaiW. 

iRD  RoBi^Sfee'  ohr  Vcfl.  1.  p.  IT^-l-    1?4;  Plc^t  Street.  ^       ^  .^   ^      .j 

work  well  leMJkhd'  ilfci^  rle/eri^tices  ai>^     '     •      ,  — •  '    j  ,  ' '    i 

willgoagreatwjytoe&c^^doi'^isR:  JJ^I^SS^SI^tii^SJ!^^ 

for  vouf  P   S.     Wh«il4ii  ^tiP^A^f6t  P***^'^  *"•  '•y  aewrate  nmtiw^hWfmMyi^ 


for  jour  P.  S.    When^i  ^B^eij^^fdr  [^w*  ooeVTuch  ihMld»AWn»^(iMlrMi^ 
^'^-  I       .^  I  llbimry  oCe^^ery  proftninniii  j<^»p^  »ut  la  ^e  haiMli  Of 

r.   Ilane/M^.^^'We  ^llris  ^Wattlnir   your    «^  thope  who  wM  to  gala  an  int^ate  aeoMai^lao^ 
ommunication.  =*  -^         with  tfce  jprineiplet,  the  maa&ltiety^  mot^iLeiiri,  aq^ 

««(hta«  ef  the  British  GomtftiiliDa*   3iek  rtWf  «(% 
,  nhie^lMi^fegylar  motkm  of  a  wateh  ceiftsloahp  b«a 

tended  the  li^^zMMttton  of  ^rtacrcj*  ^t"'^'^ 

yMiutt  eHecks  aad  tpHnai. 


ancLED  CLERii^'.fift'ic^fc^''jrrtm   m)pp  _^,^^ 

twencemenf.— Ve  believe'  tU^  ap'pli-'  UUDoi^uTeaeh  •epan^'porfiamrhar 
ended  the  W^zlMKMCtton  of  ^rticrcj*  Wmd«r»  and  siibjeeied  tadoM  iatpectu 

n  the  Uw  Society^    T^^  ^^.^^^^ose   jt^JtlS^ 

)ns,  Bsd'^e*  Utiiil'  tliai  in  oiirTimitedl^  ^^i^asd.    The  eoMtitatk>n  of  Eaglaad  pretaou  ^ 
Lniaition  would   tak»  the  un^uiUm ..^^  w.  .^..^^.k  MMK*a«.dtet«ilidM^jr 


here 


a#i|n(iay,>  we  nay  be  atrodL  mhHiMm — ^_.^^^,j^ 
(depfi^^^ito  various  parts;  with  t^. ^HM^eUsrila^ 


•jfuU-/''  »vii4  i.'w/   '  J     .  »'\fi,i'.-ii  L 


J   «i '    .  ; 


,.•      i 
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which  they  impose  one  upon  another,  and  with  the 
regalarity  and  harmony  resulting  from  such  counter- 
acting, and  apparently  opposite  influences ;  but  it  is 
only  by  consnlting  such  a  work  before  us,  where  the 
eonstitotion  is,  as  it  were,  anatomically  dissected,  and 
each  portion  of  it  made  the  subject  of  a  separate  de- 
monstration; where  the  uses,  relations,  properties, 
and  functions  of  every  part  are  clearly  and  fully  elu- 
cidated, that  we  can  arrive  at  a  full  and  adequate 
comprehension  of  the  whole.  And  for  that  purpose 
we  know  of  no  work  at  all  comparable  to  Mr.  AVes- 
tcrn's.  Tlie  text  of  De  Lolme,  the  best  analytical 
commentator  on  the  British  Constitution,  is  incor- 
porated with  the  work,  to  which  several  additions  re- 
lating to  recent  Acts  of  Parliament  have  been  made. 
The  armngement  is  good,  the  style  is  clear — every 
thing  irrelevant  is  carefully  excluded,  and  the  result 
is  a  work  containing  a  vast  and  valuable  body  of 
political  knowledge.  We  repeat  knowledge,  because 
it  is  neither  disfigured  by  the  introduction  of  dis- 
quisitions on  abstract  principles,  or  of  fanciful  and 
untried  theories.  The  course  of  demonstration  pur- 
sued is  two-fold — first,  the  salient  points  of  the  con- 
stltutjou  are  laid  down,  and  reduced  to  general  prin- 
ciples— the  essential  difference  between  these  and  the 
corresponding  points  in  other  constitutional  monar- 
chies is  traced  out  and  exhibited ;  and,  next,  the 
value  and  truth  of  these  are  demonstrated  by  the  tes- 
timony of  history  and  experience.  A  work.so  modelled, 
and  executed  with  skill  and  ability,  with  no  party 
biaa  to  thwart  the  writer's  judgment,  or  party  pre- 
judices to  impart  to  his  yiews  their  own  jaundiced 
hue,  we  deem  no  inconsiderable  acquisition  to  British 
legislatnre.  It  is  one  that  deserves,  and  will,  we  hope, 
obuiu  extensive  popularity."— 5ttrrtfy5faiul.  Feb.!21. 

"  We  noticed  this  work  in  The  Sun  ou  its  first  ap- 
pearance two  or  three  years  since,  and  stated  at  the 
time  that  we  thought  from  its  highly  useful  and  impor- 
tant character — ^being  Commentaries  on  the  Laws  of 
Bngland  incorporated  with  the  text  of  De  Lolme— it 
wuuld  be  fhvourably  received  by  the  public ;  and  uor 
antksipationa  haVe  been  verified,  for  the  seeond  edition 
is  now  lying  on  our  table,  containing  much  new  matter, 
arranged  and  digested  with  much  tact,  and  a  fitting 
regard  to  conciseness.  The  gentleman  to  whom  we  are 
indebted  for  this  serviceable  practical  work  is  Mr. 
Western,  of  the  Middle  Temple."— ^tin,  Feb.  24. 

Firti  Review, 

**  Tliere  are  few  readers  in  the  slightest  degree  ae- 
qnainted  with  the  principles  of  the  British  Constitution 
who  are  not  well  acquainted  with  M.  De  Lolme's 
popular  treatise  on  the  government  and  Laws  of  Eng- 
land— a  work  deservedly  regarded  as  only  second  in 
Interest  to  the  admirable  Commentaries  of  Sir  William 
Blackstone.  But  as  many  most  important  changes 
have  taken  place  in  the  Constitution  of  England  since 
1784,  when  De  Lolme  published  the  last  edition  of  his 
work~particnlar1y  as  regards  the  principles  of  onr 
penal  and  criminal  codes,  and  the  regulations  of  the 
elective  franchise— Mr.  Western  has  undertaken  the 
arduous  and  hitherto  unattempted  task  of  striking 
out  from  the  text  of  De  Lolme  the  portions  of  his 
treatise  which  have  become  obsolete,  and  interweaving 
in  the  body  of  the  work  the  history  of  all  the  principal 
recent  changes  which  have  been  effected  in  tlie  Laws 
and  the  Constitution  of  Parliament,  in  order  to  render 
it  a  safe  and  trustworthy  guide  to  readers  of  the  pre- 
sent day.  Mr.  Western's  exeeotion  of  this  design  is 
at  once  gnat,  laborfous,  and  landable,  and  well  de- 
•ervea  to  become  popolar." — Tlie  Sun, 

See  also  Windier  and  Btan  JewnMd.  Feb.  S3.  —The 
OU  Bnglandy  Feb.  28. 

*'  This  is  a  work  of  great  talent ;  it  is  one  also  of 
great  labour  and  careful  and  extensive  research ;  and 
we  are  satisfied  that  it  will  eventually  become  a  stan- 
dard book.    It  is  a  work  which  is  well  adapted  for 


the  genera],  as  well  as  the  professional  reader,  fer  '* 
treats  of  those  constitutional  toplea  which  iatetwt  aJ 
classes  of  her  Majesty's  subjects.  Mr.  Western  di*- 
plays  excellent  judgment  in  regard  to  the  amngetncm 
of  his  book.  His  own  remarks  and  additional  matttr 
are  skilfully  incorporated  with,  or  appended  to  tho 
text  of  De  Lolme,  as  circumstances  soggeated.  Hf 
has  brought  his  information  and  facts  ^fewn  to  thr 
latest  period  ;  and  in  an  Appendix  which  he  ha>JL 
diciously  added,  he  has  given  the  new  code  of  U«i 
regulating  real  property  and  testamentary  dispositic  -*. 
Tliis  latter  part  of  the  work  is  exceedingly  vmlua^M^ 
The  work  is  very  properly  exempted  from  every  ihia^ 
of  a  political  character.  We  are  glad,  however,  u 
perceive  that  the  author  has  not  shrunk  from  the  a'^ 
reserved  expression  of  his  opinions  on  several  suhi'^.^ij 
bearing  immediately  on  the  great  interests  of  jnsi  - 
humanity,  and  religion,  which  naturally  came  in  '.-i 
way.  We  fully  concur  with  him  in  all  he  has  saM  n 
reprobation  of  imprisonment  for  debt,  and  in  oppr^ 
itition  to  the  infliction  of  capital  paniahmenta.  V.r 
Western,  we  repeat,  has  produced  a  work  of  great  bud 
permanent  value.  He  is  a  man  of  sound  jiidguiei :, 
and  of  extensive  information  on  the  topica  treated , 
while  he  expresses  himself  with  much  clearness  »J 
precision.  De  Lolme's  book,  which  had  In  a  naaa  < 
become  obsolete,  in  consequence  of  the  great  alicn< 
tions  which  have  taken  place  in  our  laws  aince  it  vai 
written,  has  now  all  the  freshness  of  a  work  writtei 
within  these  last  six  months." — Morning  Adeertur', 

On  Mardi  1^  price  4#,  to  be  etmiwmed  MemiU^, 
Vol,  ir.  Part  II. 

PRECEDENTS  IN  CONVEYANCING^ 
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LEGES  OP  THB  HOUSE  OF 
COMMONS. 

lent  ttiiM9|  60-&r  fVain  th*  HonM  of 

inns  presuming  to  declare  upon  its 
ilec»e»,  or  prnrnming^  to  entet  what 
>e  iu  own  privileges,  they  do  not 
nture*  to '  decfde'  upon  ttietnl  The 
rii%<i  U  Zjorke'i'ci^e  ^t^i'  ^m  «  mat 
[y  afftcfilig'th^lirfrrlegfe  of  Ptfrlia- 
r.ie    arrest    of  9   Member.      TJw 

< 

f  Cam toong  did' not  then  claim  h  as 
n  ahicriate  rfg^t  to  deal  with  U  nn  tf 
i  tlic  authority  themselves  ;  but,  on 
rar}%  thej  petitionad  the  Kingy  and 
vor  from  tke  King  is,  ^  With  the 
^  the  Lords  Spirititul  and  temporal/* 
LTV  muoh  in  the  form  of  an  Act  of 
ent,  as  '^  Z^  Boi  k  vent,**  ia  the 
to  the  petition  of  the  Commons. 
5  through  several  of  the  cases ;  and 
ui>ortant  ki  another  poiat  of  ytew, 
ws  that  in  the  more  ancient  limes  of 
itution  many  things  were  done  in 
( nt  which  could  hardly  be  distin* 
whether  ihey  ware  meatiirea  legit- 
judicial.  Many  easev  have  occurred 
10  Klngy  Lords,  and  Commons  made 
^iou,  and  »tlMt  that  exf^laina  what  is 
be  law  of  ParUamentj  heeause  that 

le  PftrKafm^nC  j  *ut  if  the>v  are  enual 
^^  to  bolb  Uansesy  Md  they  havaeaoh 
c  force  hs^e  hw  oftjie  fcgislature, 
•L.  liL  •   '      . 


.r 


there  must  be  necessarily  three  conenrreut 
legislatures  at  the  same  ume»  who  may  cnact» 
nay,  have  enacted,  three  difTcrcnt  sctp  of 
resolutioiw  at  the  same  time,  and  pechapa 
contradictory  to  each  other ;  and  who  is  to 
!}ay  which  is  the  hiw  of  Parliament?    By 
degrees  tlia  House  of   Coauaons  elaimed 
more .  pf ivllc^ges  ;  In  fact,    as  they  gained 
powerv'they  assumed  to  tiMmsekes  the  right 
of  legislating;  and  .whcoevet  tbi^y  legislated 
for  themselveir,  with  public  ^iniv)n  in  thcif". 
favour*  though  tiiey  might  he  a  little  irra«* 
gtttar,  yet  they  werd  supported  and  their 
resolotioiis  aoquiesced  in.    While  they  were 
determined  to  resist  oppressioai  and  foUowed 
the  pubjic  opinion,  and  identified  thcmsdivcs 
with  the  people,  they  alvays  had  the  publid 
voice  in  their  favour ;  their  actions  were  not 
then  too  nicely  scanned,  and  they  frequently 
went  beyond  the  just  bounds  of  the  law  and 
the  constitution  with  impunity ;  but  whenever 
they  thotight  it  proper  to  set  themselves  up 
in  oppoiitlon  to  publio  opinion,  and  treneh 
upon   public  rights,  they  were  always  then 
ultimately  defeated.    There  are  several  in- 
stances of  that  sort.    The  case  of  JVUke*^ 
whioh  was  in  a  time  of  great  excitement  ; 
there  they  came  to  a  resolution  whioh  afler« 
wards  they  were  forced  to  abandon;  "  for/* 
says  Lord   ClMtknm^    *«  where   law    endi, 
tyranny  begins ;"  and  lie  says,  in  allasien  t^ 
that  case;  **  Nd  man  more  than  t  respects 
the  jttst'  authority  of  Ac  House  of  Com- 

monsj  no  man  would  go  .fuftier  t<>  dcfiiiici; 
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it;  but  beyond  the  line  of  the  conFtitution, 
like  every  exercise  of  arbitrary  power,  it 
becomes  illegal :  threatening  tyranny  to  the 
people,  destruction    to  the  State ;    power 
without  right,  the  most  detestable  object  that 
can  be  offered  to  the  human  imagination. 
It  is  not  only  pernicious  to  those  whom  it 
subjects,  but  works    its    own    destruction. 
Res  detegtabilis  et  caduca.    Under  pretence 
of  declaring  law,  the  Commons  have  made  a 
law,  a  law  of  their. own,  and  have  united  in 
the  same  persons  the  offices  of  legislator  and 
party  and  judge."    That  was  the  opinion  of 
that  great  statesman  of  the  act  of  the  House 
of  Commons,  going  beyond  their  just  privi- 
leges, depriving  the  subject  of  his  legal  right, 
and  overturning^  to  a  certain  extent,  the  law 
of  the  land.    That  case  is  perfectly  analogous 
to  StochdMs  case ;  because  the  subject  has 
a  right  to  bring  an  action  by  law,  and  that  is 
as  much  a  part  of  the  law  of  the  land  as  the 
most  important  branch  of  it :   and  yet  the 
House  of  Commons  say,  by  their  resolution, 
that  they  can  deprive  the  subject  of  that  right 
Is  not  that  legislating  by  themselves,  with- 
out the  concurrence  of  the  other  two  branches 
of  the  legislature?    With  respect  to  that 
right  of  the  subject,  it  has  been  decided  by 
the  House  of  Lords  to  be  the  law  of  the 
land,  as  that  precise  question  arose  in  the 
case  of  Jshbt/  v.  White.    There  an  action 
had  been  brought,  and  the  House  of  Com- 
mons said  that  an  action  could  not  be  brought 
to  control  their  privileges.   Lord  Holt  main- 
tained that  the  action  could  be  brought, 
three  judges  were  of  a  contrary  opinion,  and 
the  case  ultimately  went  to  the  House  of 
I/>rd8,  and  the  House  of  Lords  decided  that 
the  action  would  lie ;  so  that  we  would  sup- 
pose an  end  was  put  to  any  question  upon 
that  subject    The  opinion  of  Lord  Holt  is 
clear  and  distinct,  both  in  that  case  and  also 
in  the  case  of  the  Qyeen  v.  Paty  (a). 

(a)  See  Mr.  Cwrwood'i  reply  to  the  argument  of 
the  Attomey-Qenera]  in  Sioekdaky.  ^aiuord,  printed 
by  order  of  the  House  of  ConuDoni  with  the  proceed- 
ingt,  4th  June,  ISaO. 


Mr.  Justice  Colbrid«e  in  giving  bis  opi* 
nion  upon  the  judgment  delivered  by  the 
Court  of  Queen's  Bench   in  Stockdale  v. 
Hansard,  observed,   ^^  It  is  said  that  this 
and  all  other  courts  of  law  are  inferior  ra 
dignity  to  the  House  of  Commons,  and  that 
therefore,  it  is  impossible  for  us  to  review  its 
decisions.    This  argument  appears  to  mc 
founded  on  a  misunderstanding  of  aeverul 
particulars :  first,  in  what  sense  it  is  that 
this  court  is  inferior  to  the  House  of  Com- 
mons ;  next,  in  what  sense  the  House  is  a 
court  at  all ;  and,  lastly,  in  what  sense  w« 
are  now  assuming  to  meddle  with  any  of  iti 
decisions.    Vastly  inferior  as  this  court  is  to 
the  House  of  Commons  considered  as  a  body 
in  the  State,  and  amenable  as  its  Memben 
may  be  for  ill-conduct  in  their  office  to  m 
animadversions,  and  certainly  are  to  its  ii» 
peachment  before  the  Lords,  yet  aS'  a 
of  law  we  know  no  superior  but  those 
which  may  revise  our  judgments  for 
and  in  this  respect  there  is  no  eonunon  te 
of  comparison  between  this  coart  and. 
House.    In  truth,  the  House  is  not  «  o 
of  law  at  all,  in  the  sense  in  which  that  t 
can  alone  be  properly  applied  here ;  nei 
originally  nor  by  appeal  can  it  decide 
matter  in  litigation  between  two  parties ; 
has  no  means  of  doing  so,  it  clainaa  no 
power;  powers  of  inquiry  and  accaeatioa 
has,  but  it  decides  nothing  J  udicialljTy 
where  it  is  itsdf  a  party  in  the  case  of 
tempts.    As  to  them  no  question  of  d 
arises  between  courts,  and  in  the  only 
therefore  in  which  this  argument  would 
of  weight,  it  does  not  ap^ly.    In  anj 
sense  tlie  argument  is  of  no.fonse,  oouai 
merely  as  resolutions  or  acts.    I  have  yet 
learn  that  this  court  is  to  be  restrained 
the  dignity  or  the  power  of  any  body, 
ever  exalted,  from  fearlessly,  thon^ 
fully,  examining  their  reasooaU 
justice,  where  the  rights  of  third 
litigation  before  us  depend  npoa  their 
dity ;  but  I  deny  that  this  inqniiy  taoda 
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ersal  of  any  decision  of  the  House ; 
?ral  resolotion  and  the  res  judicanda 

identical;  the  Hoase  of  Commons 
IT  upon  the  fact  on  which  the  plain- 
ered  an  iasne;  that  argument  will  be 
•j-and*bje  to  apply  to  the  cases  of 
sX  for  contempt,  but  it  has  no  place 
)nsideration  immediately  before  roe. 
ty  It  is  said  that  the  jurisdiction  of 
<e  most  be  exclusive,  because  it  pro- 
ot  by  the  Common  Law,  of  which 
e  are  cognizant,  but  by  a  different 

party  law,  of  which  we  are  wholly 
t.  I  cannot  think  that  this  argu- 
en titled  to  much  weight.  It  is  everj 
actice  with  us  to  decide  cases  which 
3n  the  laws  of  foreign  countries,  or 

administered  in  courts  of  peculiar 
ion  in  this  country  \  of  these  we 


Let  me  suppose,  by  way  of  illustration,  an 
extreme  case :  the  House  of  Commons  re- 
solves, that  any  one  wearing  a  dress  of  a 
particular  manufacture  is  guilty  of  a  breach 
of  privilege,  and  orders  the  arrest  of  such 
persons  by  the  constable  of  the  parish ;  ah 
arrest  is  made,  and  action  brought;  to 
which  the  order  of  the  House  is  pleaded  as 
a  justification.  The  Attorney-General  has 
said,  that  it  is  always  a  question  of  privilege 
when  it  is  a  question  whether  the  House  has 
power  to  order  the  act  complained  of  to  be 
done,  and  that  thiu  question  arises  directly 
whenever  it  appears  by  the  record  that  the 
action  is  for  that  which  the  House  has  or^ 
dered  to  be  done.  In  such  a  case  as  the  onb 
supposed,  the  plaintiff^s  counsel  would  insirt 
on  the  distinction  between  power  and  privi- 
lege ;   and  no  lawyer  can  seriously  doubt 


judicial  knowledge,  but  we  acquire  that  it  exists ;  but  the  argument  confounds 


ssary  knowledge  by  evidence.  And 
denied  that  where  in  a  cause  the 
i  of  privilege  arises  incidentally,  this 
tut  take  notice  of  it  and  inquire  into 
ence  and  extent ;  what,  therefore,  it 
•  in  some  cases  where  the  same  diffi- 
ists,  there  can  be  no  moral  impossi- 
1  that  account  of  its  doing  in  all. 
objection,  however,  leads  me  to  ob- 


them,  and  forbids  us  to  inquire  in  any  parti- 
cular case  whether  it  ranges  under  the  one 
or  the  other.  I  can  find  no  principle  which 
sanctions  this. 

His  Lordship  then  proceeded  to  examine 
a  few  of  the  very  numerous  authorities  cited 
on  this  question,  and  observed  that  it  did 
not  appear  to  him  at  all  necessary  to  go 
through  many ;  for  whatever  might  be  the 
Jiat  cases  of  privilege,  so  called,  |' weight  of  instances  of  acquiescence  by  Indi- 
an arise,  where  the  question  will  not|,viduals  in  the  acts  of  the  House  of  Com- 
ly  whether  the  privilege  does  exist, 'mons,  and,  generally  speaking,  his  Lordship 

ther  the  claim  made  can  be  reduced  I !  considered  it  to  be  little  or  none,  it  is  not  so 

I 

ider  any  true  definition  of  privilege.  I  between  the  House  of  Commons  and  the 
Te,  if  it  be  any  thing  but  the  mere  Courts  of  Judicature.  The  House  has,  for 
tion  of  the  present  will  of  the  body  :  centuries,  been  feelingly  alive  upon  queft- 
q:  it,  must  be  capable  of  some  general  jtions  of  privilege,  and  for  centuries  it  has 
efinition,  however  it  may  vary   in  been  the  most  powerful  body  in  the  state ;  if, 

therefore,  he  found,  in  several  well-consi- 
dered causes,  the  courts  disdaining  to  bo 
bound  by  the  resolutions  of  the  House  as  to 
their  privileges,  and  actually  adjudicating 
upon  them  without  any  or  only  with  Inefibc- 
tual  remonstrance,  he  could  but  think  such  in- 
stances entitled  to  the  greater  respect,  and  to 
be  of  quite  sufficient  force  to  establish  a  propo- 
sition which  in  itself  is  so  consonant  to  reaso** 


in  different  bodies.  No  lawyer,  I 
,  now  supports  the  doctrine  of  Black- 
hat  the  dignity  of  the  Houses,  and 
idependence,  are  in  a  great  measure 
ed  by  keeping  their  privileges  inde- 

Bat  of  privilege  in  the  general, 
«t  be  competent  to  form  some  opinion, 
c  we  have  from  time  to  time  to  deal 
ir  own  privileges. 


»2 
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His  Lordship  added,  he  knew  it  would 
be  said,  that  in  many  of  the  cases  alluded 
tO|  the  question  of  privilege  has  arisen  acci- 
dentally only,  and  that  in  such  ex  necessitate^ 
the  courts  have  interfered.     In  what  sense 
*^  incidentally"  is  here  used,  has  been  often 
asked,  and  never  as  yet  quite  satisfactorily 
answered ;  in  what  sense  a  greater  necessity 
exists  in  the  one  case  than  the  other  has  not 
been  mad^  out*    The  cases  of  habeas  corptis 
are  generally  put  as   instances,  where  the 
question  arises  directly;  let  me  suppose  the 
return  to  state  a  commitment  by  the  Speaker 
under  a  resolution  of  the   House,  ordering 
the  party  to  capital  punishment  for  a  larceny 
committedy^t  will  hardly  be  said,  that  a 
stronger  case  of  necessity  to  interfere  could 
be  supposed,  and  yet  it  must  be  admitted,  on 
the  other  hand,  that  the  question  of  privilege 
or  power,  between  which  the  argument  for 
the  defendants  make  no  difference,  would 
arise  directly.    A  case,  therefore,  may  be 
supposed,  in  which  it  would  be  necessary  to 
interfere,  even  where  the  so  doing  would  be 
a  direct  adjudication  upon  the  act  of  the 
House.    It  would  seem,  then,   that  some 
other  test  must  be  applied  to  ascertain  in 
what  sense  it  is  true  that  the  House  can  alone 
declare  and  adjudicate  upon  its  own  pri- 
Tileges.    With  these  observations  his  Lord- 
ehip  said — 

**  I  venture  with  great  diffidence  to  submit 
the  liew  which  I  have  taken  on  these  em- 
barrassing questions,  not  as  claiming  the  sus- 
picious mertt-  of  novelty,  but  as  one  which 
will,  at  least,  remove  all  difficulties  in  theory, 
and  be  found,  I  believe,  not  inconsistent 
with  the  general  course  of  the  authorities. 
I  say  general  course ;  for  during  so  long  a 
series,  carried  through  times  so  differing  in 
political  bias,  and  between  such  parties  as 
either  House  of  Parliament  on  the  one  side, 
and  the  courts  of  law,  individual  judges,  or 
litigant  suitors  on  the  other,  it  would  be 
quite  idle  to  expect  that  any  one  uniform 
principle  should  be  found  to  have  invariably 


prevailed.  In  the  first  place,  I  spprehemj 
that  the  question  of  privilege  arises  directly 
whenever  tlie  House  has  adjudicated  upon 
the  very  fact  between  the  parties,  and  then 
only ;  wherever  this  appears,  and  the  ca5< 
may  be  one  of  privilege,  no  Court  ought  u 
inquire  whether  the  House  has  adjudicates 
properly  or  not ;  a  court  of  Law,  I  conceixe 
must  take  notice  of  the  distinction  betweei 
privilege  and  power ;  and  where  the  act  ha 
not  been  done  within  the  House  (for  of  d< 
act  there  done  can  any  tribunal,  in  my  opt 
nion,  take  cognizance,  but  the  House  itself] 
and  is  clearly  of  a  nature  transcending  tli 
legal  limits  of  privilege,  it  will  procea 
against  the  doer  as  a  transgressor  of  th 
law." 

PROBLEM  XIX.  VOL.  IIL 


Terms   of  Years   to   attbkd 
Inbebitavcb* 
What  is  the  nature  of  a  Term  to  atted 
the  Inheritance  ? 


TO   THE    EDITOR   OF  THE   LEGAI.   GUIDc! 

•I 

ANSWER  TO  PROBLEM  IX, 
Vol.  3. 


Legacies. 

■ 

Under  what  circumstances  is  a  legacy  4 
garded  as  a  satisfaction  of  a  debt  ? 


There  are  two  principal  circamstanqi 
under  which  the  devise  of  a  legacy  is  fl 
garded  as  in  satisfaction  of  a  debt,  hot 
intention  of  the  testator  is  the  principal 
tcrion,  and  if  this  can  be  clearly  ascertaii 
no  circumstances  will  be  regarded  in  o] 
sition  to  such  intention. 
Those  two  circumstances  are. 
First, — If  a  person  bequeaths  a  legacj, 
money,  being  at  the  time  of  the  lieqaot 
debted  to  the  legatee  in  a  less  aom  than 
legacy,  the  legacy  is  generally  s] 
and  unless  circumstancesi  as  before 
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>c  shewn  to  prove  a  oontrary  intention  '\  any  money  to  the  legatee  or  not,  {RawlitC^ 
testator,  interpreted  to  he  a  tatisfac-  i,  v.  Powell,  1  P.  W.  297,)  if  the  ^ebt  were 


the  debt,  and  the  legatee  wonid  not 
led  to  be  paid  both.  (3  Yes.  564.) 
adly, — ^If  the  legacy  deviled  be  only 
to  the  debt  the  same  construction 
)e  pnt  on  it,  namely,  that  it  was  a 
ion  of  the  debt,  (a) 

may  be  taken  as  general  ruleSf  and 

illy  acknowledged  to  be  law:   yet 

rts  lean  very  much  to  create  exoep- 

t  of  it,  and  eagerly  lay  hold  of  any 

circuniBtances  in  a  new  case  which 

at  all  di&rent  from  those  already 

and,  in  the  least  degree  authorise 

depart  from  the  established  rules ; 

sring,  that  though  acknowledged  as 

policy  of  such  rules,  which  often 

the  generous  acta  of  a  testator  be- 

i  happened  to  be  indebted  to  the 

'  his  bounty  at  the  time  of  making 

est,  is  somewhat  doubted. 

not,  perhaps,  be  trespassing  far  out 

*oblem,  by  just  here  stating  a  few  of 

imstances  which  the  Coarts  have 

laid  hold  of,  to  form  exceptions  to 

ral  rale;   thus,  where  there  is  an 


contracted  after  the  making  of  the  Will  in 
which  the  legacy  is  given  (3  P.  W.  353)  ; 
nor  is  a  legacy  considered  to  be  in  satisfac* 
tion  of  a  covenant  unless  it  be  equally  bene* 
ficial  in  amount,  certainty,  and  time  of 
enjoyment  with  the  thing  contracted  for. 
(2  P.  W.  614)  These  cases  are  now  inter- 
woven with,  and  form  modifications  of,  the 
rules  on  the  subject  of  this  Problem  above 
stated. 

As  to  shewing  the  intentions  of  the  testator, 
hinted  at  above  as  riding  over  all  rules, 
parol  declarations  by  him  have  been  in  some 
cases  admitted  in  evidence  to  repel  the  pre- 
sumption of  the  satisfaction  of  a  debt  by  the 
bequest  of  a  legacy  of  greater  amount,  even 
where  such  declarations  were  made  after  the 
making  of  the  Will,  and  even  where  the 
expressions  of  the  Will  afforded  an  inference 
in  favour  of  the  presumption.  {WdUaeev* 
Pomfreiy  11  Ves.  p.  542.; 

If  the  legacy  be  less  than  the  debt  it  has 
been  held  not  to  go  in  discharge  nor  even  in 
diminution  of  it.  (c)  But  in  all  cases  where 
there  is  a  deficiency  of  assets,  the  legacy  is 


irection  in  the  Will  to  pay  debts ;  (/;)  ]  to  be  taken,  fro  tanto,  in  satisfaction  of  the 

debt.  (Tollers  Exors,  337.  338.  4th  Ed.) 

W.  M. 


ubject  of  the  gift  is  land  (2  P.  W. 
e  legacy  given  being  on  a  conttn- 

not  being  supposed  that  the  tes- 
inded  an  uncertain  recompense  in 
>u  of  a  certain  demand,  (2  Salk.  508) 

made  payable  not  at  the  testator's 
It  at  a  future  day,  (2  Atk.  300.  2 
,)  that  the  debt  was  upon  an  open 
ling  account,  so  that  it  might  not  be 
0  the  testator  whether  he  did  owe 

correspondent  has  shewn  what  is  the  itriet 
ralboi  V.  Duke  qf  Shrttosbury,  Free.  Cha. 
;i  r.  Woodf  2  P.  Wms.  S32. ;  Fowler  v^ 
id.  353.;  Beech  v.  Keimegal,  1  Tit.  126. ; 
Ceise.  1  P.  Wms.  410.  n.  1  see  Crompton 
P.  Wms.  655.  It  is  howe? er  merely  a  rule 
rtlMi. — £d* 

jicey*M  Case,  ante  Biekardtan  v«  Oretee,  3 
^.  bcc  4  Bar.  Ah.  426.— Bo. 


VICE-CHANCELLOR'S  COURT— frf.  27. 

Ratcliffb  v.  Dickens. 

Partners.  ^Right  of  a  Partner  under  the 
Copartnership  Deed  to  dissolve  ths  Co' 
partnership, 

Mr.  Jacob  moved  to  dissolve  an  injunction 
granted  er  parte  restraining  the  defendant  from 
entering  into  any  contract   or   negotiating  any 
bills  in  the  name  of  the  partnership  which  for- 
merly subsisted  between   the  plaintiff  and  the 
defendant,  from  selling  any  oi  the  partnership 
stock,  or  doing  any  act  by  which  the  firm  might 
become   liable.     The  partnership   was  entered 


(c)  Ocmwsr'f  Case,2  Salk. 508.';  Bmeeen. H^«^, 
2  Vern.  478. ;  Eattuxpod  v.  Vinke,  2  P.  Wma,  610,  ; 
Minuet  v,  Saxarine,  Mos.  895.— Bn. 
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into  in  tbe  ye^  1836,  litHween  John  and  Cleo-{ 
pbas  RafcUff^  and  Thomas  Dickens,  to  canyon 
the  trade   ii  manufacturers  of  broad  silk  for  a 
term  of  ten  years,  and  the  business  had  ever 
since  been  conducted  in  Wood^street^  up  to  the 
end  of  last  year,  ythen  the  unprosperous  state  of 
the  concern  induced  the  Messrs.  Ratcliffe  to  give 
notice   to   the  defendant   to   dissolve  it.     The 
defendant  had,  nevertheless,  continued  to  act  as 
though  the  partnership  was  still  subsisting!  and 
on  allegations  that  he  had,  since  the  date   of 
the  notice,   received  monies    on  behalf  of  the 
partnership  which  he  had  applied  to  his  own 
use,  and' sold  goods  belonging  to  the  firm  with- 
out rendering  any  account  until  long  after  it  was 
discovered  by  the   plaintiffs,  and  he  was  aware 
they  were  acquainted  with  the  fact,  the  injunc- 
Ijion  now  sought  to  be  dissolved  was  granted. 
The  articles  of  partnership  contained  a  provision 
that  a  general  account  of  the  stock  and  affairs  of 
the  partnership  should  be  taken  every  half*  year, 
which  was  to  be  written  in  three  books,  and 
subscribed  by  each  partner  within  a  month  after 
the  time  appointed  for  taking  the  accounts,  and 
each  partner  was  to  be  bound  by  such  account. 
If  it  appeared  that  the  gains  of  the  partnership 
in  respect  of  any  successive  half-year  should  be 
insufficient  to  pay  the  expenses  and  loss  of  the 
concern,  then  it  was  to  be  lawful  for  either  of  the 
partners  to  dissolve  the  partnership  at  the  expira- 
tion of  one  month  after  giving  notice  iot  that 
purpose.     On  taking  the  midsummer  account  in 
1839,  a  deficiency  appeared  of  ^83.,  and  on 


QUEEN'S  BENCH.— Dec.  23. 


Harvey  w.  Nortok. 


half  was  cut  out  and  debited  by  Mrs.  Noi 
the  subsequent  half-year  a  deficiency  of  .£2,655.'  Upon  the  evidence  before  them,  he  had  no  h 


after  paying  all  expenses;  and  the  plaintiffs 
accordingly  gave  notice,  on  the  4th  of  January 
last,  to  the  defendant  to  dissolve  the  partner- 
ship at  the  end  of  one  month.  The  defendant 
now  contended  that  the  accounts  had  been  im- 
properly taken,  that  the  month's  notice  had  not 
transpired  when  the  injunction  was  obtained,  and 
that  the  charges  of  misconduct  and  misappro- 
priation of  the  partnership  property  were  untrue, 
and  would  not  have  been  thought  of  but  for  the 
purpose  of  carrying  into  effect  the  object  of  the 
plaintiffs  in  dissolving  the  partnership. 

The  Vjce-Cuajncbllor  said,  he  was  of  opi- 
nion, on  the  substance  of  the  case,  the  legal 
rjght  to  determine  the  partnership  (setting  mo-  [ 
tives  aside,  which  had  nothing  to  do  with  the 
case)  did  arise,  and  had  been  properly  exercised ; 
and  that  on  the  4th  of  February  the  partnership 
qeased  to  exist.  He  also  thought  the  defendant 
had  not  acted  consistently  with  the  duties  of  a 
partner,  who  had  agreed,  by  the  articles  of  part- 
nership, to  keep  and  render  true  and  faithful 
accounts,  and  that  therefore  the  motion  to  dis- 
folve  the  injunction  must  be  refused  with  costs. 


(  Continued  from  page  381 .) 

Sir  W.  Follett  addressed  the  jury  for  th*. 
defendant.  He  regretted,  as  much  as  his  frierti 
the  Attorney -General  could  do,  the  necessity  ot 
this  inquiry  ;  but  he  thought  the  jury  must  have 
observed  that  it  was  not  the  sum  of  JB49.  lU. 
that  was  now  in  question,  but  that  they  wrre 
now  to  decide  whether  Mr.  Norton  should  be 
held  liable  for  the  claims  of  different  tradesmen 
for  any  expenses  tha,t  his  wife  flight  think  prapf  { 
to  incur.  They  had  heard  the  answer  ma^  by 
Mr.  Norton  when  this  account  was  presented  u 
him,  '^  It  is  quite  impossible  for  me  to  py  it 
I  have  already  paid  so  many  other  accounts,  sdh 
I  cannot  settle  it ;  I  must  send  it  to  my  atton^c. 
and  ask  him  whether  in  point  of  law  1  am  lial^ 
or  not."  It  was  upon  the  advice  of  counsel  thi 
he  was  not  liable  to  this  demand  that  Mr.  Nir 
ten  had  determined  to  resist  the  present  actiuTi 
He  did  not  wish  to  hurt  the  feelings  of  any  cm 
above  all,  those  of  the  lady  on  whose  accoun 
the  present  proceedings  had  been  originatcif 
but  he  must  say  that  this  ca^e  came  before  thev 
under  very  extraordinary  circumstances.  A  b! 
had  been  made  out  in  the  first  instance  to  Md 
Norton  for  the  whole  amount  of  JE92.  Afte^ 
wards  furniture  for  part  of  the  rooms  was 
out  for  Mr.  Sheridan  and  paid  by  him ;  the  ot 


tation  in  saying  that  Mr.  Sheridan  had  mostd 
tinctly  taken  the  house,  occupied  it  with  Mrs.  Nd 
ton,  and  let  it  furnished.  They  were  then  to  ^ 
termine  the  very  important  question  whether  M| 
Norton  was  liable  for  debts  mcurred  in  fumi^Hii^ 
a  house  taken,  as  Car  as  appeared,  by  Mr.  Sm 
ridan,  let  by  him,  and  the  rent  going  into  b 
pocket.  There  was  the  house  let  furnished,  wrti 
the  very  furniture  they  were  seeking  to  rati 
him  accountable  for.  Mrs.  Norton  was  m 
living  separate  from  her  husband  with  his  r^ 
consent.  Under  these  circumstances,  ^  it  U 
been  proved  that  his  wife  had  not  received  mi 
cient  to  supply  her  with  the  necesnries  of  Ul 
Mr.  Norton  would  be  liable  to  the  expense' 
those  necessaries,  by  whomsoever  supplied,  vhi 
she  might  require  auring  the  time  of  her 
tion.  oni  sne  had  been  livins,  first  with 
sister,  subsequently  with  her  uncle.  The 
made  to-day  was  not  that  which  was  us 
made  in  a  court  of  justice  on  a  wife's  behalf: 
was  for  the  furniture  of  a  house  occupie<i  I 
Mr.  Sheridan,  in  which  he  ^as  living  with  Mi 
Norton.  If  the  house  were  really  in  the  *xr 
pation  of  Mrs.  Norton,  why  was  not  Mr.  Koi 
the  landlord,  who  let  it,  or  Sir  P.  Ro»i,  "i 
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n  it,  called  befon  them;  one  to  tell  them 
>is  not  Mr.  Sheridan  who  took  the  house, 
r  to  say  that  it  was  not  Mr.  Sheridan  to 
te  rent  was  paid  ?  Whj,  nobody  would 
ouse  to  a  married  lady  under  Mrs.  Nor- 
cumstancesy  knowing  that  neither  the 
the  husband  coold  be  sued  for  the  rent, 
say  that  this  proceeding  bore  upon  it 
of  something  like  connivance  between 
ftfties,  if  he  might  use  that  term.  Had ' 
en  proved  that  Mr.  Sheridan  was  in  the 
id  complete  occupation  of  the  whole 
hat  Mrs.  Norton  was  constantly  sitting 
,  and  that  what  was  called  her  exclusive 
in  of  part  of  the  house  made  no  diffe- 
atever?  It  was  not  even  pretended  that 
)ct  compact  as  to  occupation  had  been 
ween  the  parties.  That  being  the  case, 
say  that  Mr.  Sheridan   had  no  right 


i^'ht  with  Mr.  Norton's  money.     Far- 
AQuld  contend,  that  nothing  was  more 
than  to  hold  the  law  strict  upon  the 


ight  in  some  degree  depend  on  the  rank 
rties.  Now,  there  was  no  evidence  that 
ton  possessed  any  income  beyond  his 
■  of  i^dOO.  a-year  as  police  magistrate. 
I  a  demand  which,  if  he  was  adjudged 
it,  would  in  its  consequences  swallow 
i  means.  If  he  were  liable  for  the  fur- 
i  was  also  liable  for  the  rent,  which  they 
1  stated  al  ^6200.  Clearly  Mrs.  Nor- 
1  not  charge  her  husband  with  anything 
n  a  fair  share  of  his  income,  payable 
today,  or  year  to  year.     What  right 

0  fie  up  a  house  on  a  Rcale  which^  if 

1  would  cost  £1,000.?  At  to  its 
economical  mode  of  proceeding  to  take 
iiished  house,  it  might  as  well  be  pre- 
m  it  was  an  economical  mode  of  pro-| 
to  purchase  the  fee*simple  of  the  pro- 


to  the  appearance  of  his  client  before  them  to- 
day, that  It  was  most  unpleasant  lor  Mr.  Norton 
to  be  again  dragged  before  the  publip  in  this 
way ;  but  his  cHcnt  had  only  one  alternative — 
he  must  defend  this  action,  or  he  must  be  ruined. 
He  had  reluctantly  said,  "  I  will  come  into 
Court,  and  trust  to  a  British  jury  to  do  me  justice/ 
Lord  Dbnman  said,  in  this  case  it  was  clearly 
proved  that  it  was  by  the  wish  of  the  husband 
that  his  wife  lived  apart  from  him ;  there  was 
no  deed  of  settlement  which  might  supercede 
the  necessity  of  paying  for  the  necessaries  with 
which  he  was  bound  to  supply  his  wife.  But 
then  came  the  question  whether  the  goods 
which  fonned  the  subject-matter  of  this  action 
could  be  regarded  as  necessaries.  It  was  sab 
mitted  that  articles  of  furniture  could  not  be 
necessaries,  inasmuch  as  the  separation  was 
merely  temporaiy,  and  might  at  any  moment  be 
to  seek  to  live  at  Mr.  Norton's  expense,  ti  terminated.  Undoubtedly,  separation  of  this 
a  house,  of  which  the  furniture  was  ■!  kind  must  be  viewed  in  that  tic^ht,  but  it  ap- 
..  _:*L  M--  vr_-..^f !?„_     pe^f^  to  jjjm  ^y^^i  under  the  circumstances  of 

this  case,  the  defendant  having  desired  his  wife 
to  leave  the  house,  and  refused  her  admittance 
f  husbaoda  tot  goods  supplied  to  their  |i  when  she  came  back,  it  would  be  unreasonable 
ile  living  apart  from  each  other.  The  |l  to  suppose  thtft  she  would  be  likely  to  return  to 
the  wife  was  to  be  allowed  to  charge  |  her  husband  in  a  very  short  time,  and  there 
md  with  those  things  which  were  abso-  must  be  a  reference  to  this  probability  by  the 
pessary  for  her  sustenance,  and  that  ne-  jury  when  thev  determined  whether  the  articles 

supplied  in  this  case  were  to  be  looked  upon 
as  necessaries.  A  wife  must  clothed  by  her 
husband  as  well  as  fed,  and  that  in  a  manner 
agreeable  to  their  station  in  life,  and  there  did 
not  seem  to  be  any  reason  why  many  articles  of 
furniture  ought  not  to  be  supplied  by  him  to  her 
in  the  same  way ;  but  whether  articles  of  rich 
and  splendid  fumituro,  purchased  for  a  house 
of  such  a  kind  as  that  of  which  they  now  heard, 
could  be  considered  as  necessaries,  was  matter 
for  the  jury  to  determine.  As  to  the  question 
of  occupation,  it  was  impossible  not  to  see  that 
Mr.  Sheridan  was  the  owner  of  the  house. 
Articles  were  supplied  to  him  for  the  purpose  of 
furnishing  it,  and  it  appeared  very  probable  that 
he  was  now  receiving  tile  rent  of  it.  He  did 
not  see  why  a  person  in  Mr.  Sheridan *s  place 
might  not  put  forward  a  fair  claim  on  the  husband, 
LsmucU  as  it  would  cost  less  in  the  end  i  having  received  the  wife,  and  given  her  comfort- 
nying  rent  from  year  to  year ;  so  that,  |  able  apartments  ;  but  it  would  be  for  the  jury  to 

sav,  when  a  house  was  taken  by  the  lady's  near 
relation,  who  also  received  rent  for  it,  whether  it 
should  be  taken  to  be  his,  and  the  furniture  to 
be  supplied  to  him  or  Mrs.  Norton.  He  would 
only  add  one  more  observation.  They  were 
left  very  much  in  the  dark  as  to  the  means 
which  Mr.  Norton  possessed  of  maintaining  his 
wife,  and  as  to  what  might  be  considered  a  rea- 
sonable scale  of  expenditure  under  the  circum- 
stance of  the  parties.  This  was  a  matter 
wholly  for  the  consideration  of  the  jury.     Hav- 


ay,  if  that  argument  was  to  go  for  any- 
r.  Norton  might  be  saddled  with  untold 
Fhe  law  presumed  that  such  a  separation 
>:^tween  the  defendant  and  his  wife  was 
porary;  they  might  come  together  again 
tely,  and  Mrs.  Norton  had  it  in  her 
compel  a  renewal  of  their  union,  no 
>r  separation  being  assigned*  It  was 
erefore,  that  a  claim  on  account  of  the 
ig  of  a  house  for  the  wife  could  not  be 
He  would  only  add,  with  reference 
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ing  excluded  bis  wife  without  assigning  any| 
JDiiSon,  Mr.  Nortoit  was  primd  facie  liable^ 
but  he  was  liable  only  for  necessaries  furnished 
to  her  bondjide,  for  the  purpose  of  maintaining 
her  in  a  reasonable  and  decent  manner,  accord- 
ing to  her  station  in  life. 

The  Jury,  without  retiring,  found  a  verdict 
for  the  defendant. 


{Sittings  in  Sanco.) 

Mr.  Swann  moved  for  a  rule  for  a  new  trial 
on  the  ground  of  misdirection  by  the  Judge. 
He  also  contended  there  was  no  evidence  that 
the  goods  were  supplied  on  the  credit  of  Mr. 
Sheridan,  Mrs.  Norton's  uncle. 

LiTTLEDALc,  'J. — There  is  no  fault  to  be 
found  with  ihe  direction  ;  it  was  hardly  possible 
to  separate  the  other  furniture  in  the  house  from 
the  consideration  of  the  question,  whether  the 
articles  supplied  to  the  defendant's  wife  were 
necessaries ;  whether  the  goods  were  supplied  to, 
or  on  the  credit  of,  the  uncle,  was  a  question  for 
the  jury. 

Coleridge,  J. — Two  points  on  which  the 
verdict  turned  were  left  to  the  jury.  The  car- 
dinal point  was,  whether  the  articles  in  question 
were  necessaries,  and  I  think  that  was  rightly 
left  to  the  jury.  Then  there  was  very  meagre 
evidence  of  the  fortune  of  the  defendant.  The 
second  point  was,  whether  credit  was  given  to 
Mr.  Sheridan,  the  uncle.  Primd  facie  the  wife 
deals  for  her  husband  ;  but  in  this  case  of  the 
wife  living  in  a  state  of  separation  from  him, 
the  circumstances  of  her  being  in  her  uncle's 
house,  and  the  payment  of  part  of  the  original 
bill  by  him  were  evidence  that  she  all  along  dealt 
for  and  as  the  agent  of  her  uncle. 

Lord  DsNMAN  was  of  the  same  opinion. 

Rule  refused. 


Stockdaleo.  Hansard,  In-rb  Sheriff  of 

Middlesex. 

{Continued  Jrom  page  265.) 

Then  comes  the  case  of  Burdett  v.  ilbbott/in  1810. 
There  is  not  any  case  which  ever  appeared  on 
the  books  that  is  entitled  to  such  great  weight 
as  that,  whether  in  respect  of  the  great  learning 
of  the  judges,  or  of  the  counsel,  or  of  the  num- 
ber and  frequency  of  the  discussions  in  and  out 
of  Parliament,  and  the  extraordinary  caution  of 
the  judges,  and  the  great  light  which  must  have 
been  thrown  in  all  possible  quarters  on  the  sub- 
ject, enabling  them  to  avail  themselves  of  the 
fullest  information  upon  it.  In  that  case  there 
is  a  passage  in  Lord  EUenborough's  speech  which 
is  most  rtMuarkable.  He  says,  *'  I  am  pressed 
with  an  extreme  case,  and  1  am  asked  whether 
it  is  possible  that  the  House  of  Commons,  or 
tlie  other  House  of  Parliament,  should  be  per- 
mitted to  go  such  a  length  as  was  supposed  at 


the  bar.*'  His  Lordship  further  sajrs,  '*It  is 
not  decent  to  suppose  such  a  case ;  but  whst 
occurs  to  me  upon  this  subject  is  this-^that  if 
either  House  of  Parliament  commits  for  con- 
tempt without  informing  me  upon  what  ground 
they  proceeded  I  should  not  be  justiBed  in 
versing  that  decision.  If,  on  the  other  grouw 
they  stated  such  an  authority  as  convinced 
they  had  no  right  to  complain  of  any  con 
whatever,  the  Court  will  know  how  to  do 
duty."  That  is  a  plain  doctrine.  If  ther 
a  general  contempt,  this  Court  is  bound  by  ti 
statement ;  but  if  they  enter  into  particolm 
Lord  Ellenborough  clearly  laid  it  down,  and  Mr 
Justice  Bayley  followed  him  in  the  declaration 
that  the  judges  could  act  on  the  principle  wtitd 
Lord  Holt  stated  in  Patey's  case,  that  if  partiev 
lar  facts  were  stated  which  were  insofficieDt  H 
support  the  commitment,  they  would  order  ta 
release  of  the  party  committed.  But  then  tbn 
is  this  doctrine  most  clearly  declared,  that  i 
case  of  a  statement  in  general  terms,  this  Cm 
is  bound  by  it.  The  subsequent  case  of  Sir 
Hobhouse  was  to  the  same  effect.  I  feel ' 
to  say,  with  respect  to  ourseh'es,  that  there  b 
one  of  us,  who  expressed  our  opinion  on  the 
occasion  of  '*  Stockdale  v.  Hansard,"  who 
I  not  intimate  the  same  opinion,  though  the 
^  of  that  case  did  not  require  us  fuUy  to  dedazt 
I  Passages  of  my  judgment  in  that  case  have 
referred  to  in  argument,  as  tending  to  showtl 
,  if,  on  the  committal  for  contempt,  there  s 
be  shown  to  us  some  canse  clearly  insnffi 
and  illegal,  such  as  fishing  in  the  pool 
'a  member,  or  other  things  of  that  d 
tion,  such  statement  would  be  open  to 
sion.  That  doctrine  1  admit  to  have 
but  that  does  not  in  the  least  contradict  the 
neral  proposition.  Reference  has  been  made' 
the  case  of  Lord  Shaftesbury  on  this  snbji 
but  when  it  is  said  that  that  case  is  the  fbi 
'tion  of  all  the  rest,  and  that  the  judges  in 
subsequent  cases  were  controlled  in  tlieir 
I'nion  by  that  case,  I  must  say  I  think  that 
I  statement  is  erroneous.  Every  court,  of  < 
refers  to  the  latest  decision,  but  there  is 
thing  in  the  nature  of  the  Houses  of  Pari 
i  which  does  not  invest  them  with  this  poi 
and  the  Shaftesbury  case  happened  to  be 
most  recent  instance  in  which  it  was  ex( 
and  to  that  case,  therefore,  reference  was 
frequently  made.  Instances  have  been  pf 
brought  before  us  in  argument  of  acts  of  i 
lity  committed  by  the  Crown  whidi  the 
were  bound  to  set  aside ;  and  if  they  had  noti 
so  they  would  have  committed  a  high 
towards  the  country,  and  would  ha've  most 
forfeited  their  reputation.  But  there  are 
which  the  Crown  has  rights  where  those 
cannot  be  enforced  by  law.  The 
of  the  Crown   is  a  part  of  the  law^  and 
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has  its  reoognifed  ofloen,  who  mast 
its  Tights.  Those  rights  are  therefore] 
iued  by  law.  A  deliberative  assembly  is  in 
mt  poaition.  It  must  have  the  power  to 
e  its  own  privileges  by  its  own  means, 
moot  exercise  its  own  means  bat  by  hav- 
uuise  to  the  process  for  contempt.  In 
r.  Abbott,  that  privilege  of  committing 
empt  was  not  pretended  to  be  confined  to 
ilousesy  bat  was  said  to  belong  to  every 
n  Westminster  Hall,  and  was  therefore 
ch  the  highest  body  in  the  land  could 
iibly  be  deprived  of.  There  is  no  doubt, 
such  a  power,  they  would  be  obstructed 
proceedings,  and  would  be  put  down  if 
uld  not  of  themselves  judge  of  the  cir- 
ices  which  called  it  into  exercise.  With- 
ering into  small  discussions  of  a  verbal 
whether  the  House  of  Commons  is  a 
I  think  that  its  right  to  commit  is  clear, 
wledge  its  authority,  and  am  aware  that 
»use  of  Lorda,  when  sitting  on  writs  of 
»m  lis,  sit  as  and  for  the  whole  body,  and 
that  the  functions  of  neither  assembly 
^n  properly  unless  each  is  properly  pro* 
n  the  exM'cise  of  them.  There  must  be 
principles  which  no  Court  can  question, 
ire  necessary  for  the  protection  of  one 
the  other.  This  was  brought  out  in  the 
)guUir  manner  by  the  test  of  the  questions 
Lord  Eldon  to  the  judges  in  the  House 
Ls  in  the  case  of  burdett  v.  Abbott. 
his  Lordship  came  to  consider  the  case, 
ras  one  where  Sir  Francis  Burdett  had 
3  Speaker  for  sending  him  to  prison  on  a 
committing  him  for  contempt,  his  Lord- 
it  the  question  as  to  the  right  of  the 
>f  Common  Pleas  to  make  such  a  com- 
and  supposing  that  no  less  reason  was 
)Q  the  face  of  it,  he  asLed  whether  this 
Fould  inquire  into  such  a  committal ;  and 
answer  of  all  the  judges  was,  that  such  a 
ould  not  be  done ;  and  Lord  Eldon,  with 
currence  of  Lord  Erskine,  and  without  a 
ent  voice  raised  in  the  House  of  Ix>rds,  I 
t  case  on  the  analogy  between  the  House ' 
'ourt  of  Westminster  Hall,  and  decided ' 
that  analogy.  We  must  presume  that' 
^r  any  Court,  and  much  more  either 
of  Parliament,  takes  on  itself  solemnly, 
der  the  responsibility  of  great  local  autho- 
declare  to  be  a  contempt,  that  that  is  con- 
Some  affidavits  have  been  produced  in 
se,  and  it  has  been  intimated  that  they 
used  because  this  is  not  a  criminal  case. 
:>i  think  that  that  is  the  meaning  of  the 
veorge  IIL  Any  person  complaining  of 
im prisoned  has  always  brought  his  casej 
Lwn  whether  he  was  lawfully  or  unlaw- 
npriM>ued.  If  it  is  shown  on  the  face  of 
um  to  be  unlawful,  there  is  an  end  of  all 


before  us  by  affidavit :  and  the  return  to  the  writ 
argument  in  favour  of  the  discharge.  The  pro- 
duction of  a  guoil  warrant  makes  a  complete  end 
of  this  case.  We  are  not  at  liberty  to  enter 
into  the  quesliou  whether  there  is  a  real  ground 
of  contempt,  fur  that  would  ffive  us  the  power 
which  1  have  already  denied  that  we  possess. 
We  are  not  justified  in  entering  into  tne  sup- 
posed motives,  and  tpecidating  as  to  the  proba- 
ble  reasons  of  the  House  of  Commons  in  com- 
ing to  such  a  conclusion.  We  find  such  a  con- 
clusion distinctly  expressed,  and  we  moat  be 
hound  by  it*  Indeed,  I  thought  that  acoording 
to  the  language  of  the  eases,  and  especiaUy  that 
of  the  judge,  in  Burdett  v.  Abbott,  it  would  be 
unseemly  and  indeoent  to  suspect  the  House  of 
Commons  of  suppressing  any  fiiicta,  the  statement 
of  which  wDuhl  tend  to  show  a  Court  of  Law 
that  a  subject  had  been  improperly  deprived  of 
his  liberty,  and  if  in  violent  times  this  should 
ever  appear  to  be  the  course  pursued  by  the 
House  of  Commons,  I  am  sure  that  it  would  be 
a  course  which,  upon  reflection,  that  House 
would  extrsmely  r^;ret,  considering  it  both  as 
unwise  and  unjust.  It  would  be  omisive  to  the 
House  to  think  that  merely  for  the  sake  of  avoid- 
ing a  disclosure  such  as  would  give  a  subject  his 
freedom,  the  House  had  avoided  stating  the 
reasons  of  committal,  desiring  to  take  a  poor 
advantage  of  a  party,  and  wrongful  to  keep  this 
Court  in  the  dark.  It  would  be  monatroua  to 
consider  that  such  could  be  the  case  under  the 
advice  of  men  of  great  ability  and  learning ;  and 
I  for  one,  will  not  readily  presume  such  to  be 
the  case.  I  cannot  suppose  that  injustice  would 
first  be  committed,  and  then  that  the  House 
would  say — ^*  We  will  make  an  insufficient  state- 
ment of  facts  in  order  to  keep  the  Court  in  the 
dark/'  I  know  that  in  Bushell  s  case,  the  Re- 
corder Jefferies  might  have  had  reason  to  adopt 
such  a  line  of  conduct,  but  I  will  not  believe  it 
has  been  or  will  be  again  adopted.  This,  how- 
ever, has  been  supposed  in  the  course  of  the 
argument,  but  I  cannot  think  that  such  will 
ever  be  the  course  of  a  great  public  body  amena- 
ble to  public  opinion.  In  conclusion,  I  most 
say,  that  I  do  not  see  anv  ground  on  which  these 
gentlemen  should  be  released  from  their  impri- 
sonment. According  to  all  these  authorities,  the 
return  seems  to  me  to  be  sufficient;  and  I  am 
bound  by  the  law,  which  alone  I  can  look  at, 
and  by  which  I  am  required  to  declare  that  the 
return  is  sufficient^  and  the  warrant  set  out  on  the 
face  is  good. 

Mr.  Justice  LrrrLBDALB,  Mr.  Justice  Wil- 
liams, and  Mr.  Justice  Colbridgb,  severally 
expre^ed  a  strong  and  positive  opinion  as  to  the 
propriety  and  correct  decision  which  the  befich 
had  come  to  in  the  case  of  Stockdalc  v.  Han- 

The  Sheriffs  were  remanded  back  into  the 
custody  of  the  Serjeant-at-arms. 
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MUDDLB  V.   StBIDB   AND   AnOTHBB. 

St£AM  Boat  Companies — Liability  of  the 
proprietors  for  damage  done  to  goods 
shipped  on  board  the  boats. 

Tb«  pkinliff,  a  shop-keeper  at  Dover,  brought 
ihis  action  against  the  defendants,  who  are  pro- 
prietorsf  o£  the  Royal  Adelaide  steam  vessel, 
to  recover  eonpensation  for  damages  done  to 
iome  goods  sent  hj  that  vessel* 

It  appeared  that  a  little  previous  to  the  £&te 
given  in  August  last  to  the  Duke  of  Wellington, 
by  the  Cinque  Ports,  the  plaintiff  shipped  on 
board  the  defendants'  steamer,  the  Royal  Ade- 
laide,  a  quantity  of  silk  dresses,  shawls,  &c.,  and 
whieh  were  intended  for  sale  at  the  Grand  Pa* 
vilion  Ball.  The  Adidaide  proceeded  to  h^r 
destination,  but  on  bar  arrival  in  the  harbour 
of  Dover  thft  uaoal  iag  was  up,  intimating 
that  it  would  be  dangerous  to  land*  Ac* 
Gordinglyy  the  Royal  Addaide  put  h^qk  to 
Margate,  and  left  the  goods  mtended  for 
Dover  there,  which  were  in  a  few  days  subse- 
quently transmitted  to  Dover  by  the  Royal 
Geoige  steamer,  of  which  (he  defendants  are 
tiwnen.  On  opening  the  case  it  was  found  that 
the  ^oods-were  gmatly  damsged^  and  the  eoloars 
in  the  silk  dresses^  aawell  as  those  in  the  shawls, 
were  quite  faded^  and  were  altoKelher  unsaleable, 
with;  the  excentaon  of  one  shawl,  which  was  sold 
in  its  damaged  state  for  j£  12.  to  the  Duchess  of 
Cannizzaro,  but  j620.  woidd.  have  been  obtained  I 
lor  it  had  it  been  perfect.  It  was  admitted  that 
the  case  which  oontained  the  goods,  to  all  ap- 
pearance, was  uninjured;  but  when  it  was 
opened-  a  most  obnoxious  odour  came  from  the 
goods.  The  loss  on  the  whole  was  estimated  at 
£20.,  and  also  the  loss  of  not  having  the  goods 
for  the  Pavilion  Ball. 

For  the  defendants  it  waa  contended  that,  if 
the  goods  were  injured,  ^e)r  were  so  by  the  vi- 
sitation of  Providenoe;  and,  in  point  of  law, 
being  carriers,  the  defendants  were  not  account- 
able for  the  perils  of  the  seas,  or  the  assaults  of 
the  enemies  of  the  country. 

Verdict  for  ^e  plaintiff— -Damages  £20.,  but 
no  damages  for  the  probable  profit  on  the  sale 
of  the  goods  at  the  Pavilion  Ball. 

COURT  OP  COMMON  VhRA&.-^Feb.  28. 


Sittings  at  Nisi  Prius. 

Contracts  &y  Agents— Custom-  of  Mbr- 
cu  Avn-^Whether  an  Agent  is  justified  in 
i^escindinga  Contract, 
This  action  was  brought   by  the   plaintifik, 

Messrs.  Anton   and  Milchellf    merchants  of 


London,  to  recover  damages  from  the  defendaat, 
merchant  at  Hull,  for  a  breach  of  eoatract. 

The  plaintiff,  it  appeared,  being  at  HuU  on 
the  16th  of  October,  1839,  entered  into  a  con- 
tract with  the  broker  of  the  defendant  for  tbe 
purchase  of  230  quarters  of  old  tares,  at  "2Ss. 
per  quarter,  and  it  was  then  agreed  that  he 
should  give  his  acceptance  at  two  months*  date 
for  the  amount,  and  the  tares  were  accordiiigly 
shipped  to  the  port  of  London,  but  no  invoice  or 
bill  of  hiding  was  sent,  until  it  first  was  ascer- 
tained that  the  plaintiff,  who  was  a  stranger  4t 
Hull,  and  wholly  unknown  to  the  defiendant,  was 
a  responsible  person.  The  defendant  caoaed 
inquiries  to  be  made  to  that  e&ct  in  Urnkm, 
and  the  result  was  that  he  declined  to  accept  ^ 
plaintiff's  bill  for  the  amount  of  the  goods,  but 
offered  to  let  him  have  them  at  two  and  a  hali 
per  cent,  for  cash  payment.  The  plaintiff  re* 
fused  to  accede  to  this  proposal,  on  the  ground 
thai  the  defeitdant  was  bound  to  oomply  with  iht 
contract  entered  into  by  the  broker  on  his  behalf. 
but  be  consented  to  cancel  the  agreemoit  if  thi 
defendant  would  allow  him  Is.  per  quarter  on  iKc 
tares,  which,  being  re&sed^  the  action  was 
brought  for  the  breach  of  contract. 

Evidence  for  plaintiff  proved  that  had  ibe 
agreement  been  fulfilled,  he  would  have  derived  a 
profit  from  his  bargain,  inasmuch  as  tares  bid 
risen  in  the  corn^  market,  in  proof  of  whidi  it 
was  shown  that  the  tares  in  questioii  were  sold, 
on  account  of  the  defendiant,  for  3 Is.  pet 
quarter,  three  days  after  the  alleged  contnct  wai 
broken. 

Evidence  for  the  defendant  proved  thati  ic* 
cording  to  a  practice  existing  at  Hull,  merchant! 
who  carried  on  business  there  were  not  bound  u| 
agree  to  any  contract  which  brokers  might  make 
on  their  behalf,  unless  their  principals  were  satis- 
fied that  the  parties  to  whom  their  goods  wen 
sold  for  credit  were  respectable  and  trustworthp 
and,  in  this  instance,  without  at  all  impugning  tbi 
solvency  of  the  plaintiff,  it  was  deemed  adiiabh 
not  to  accept  his  bill,  but  to  deal  with  him  i^t 
cash  only. 

Tinoal,  C.  J.  left  it  to  the  jury  to  say,  firs^ 
whether,  although  the  contract  was  made  by  tiu 
agent  of  the  defendant,  the  latter  was  justified  is 
rescinding  it,  according  to  the  custom  of  mer- 
chants at  Hull ;  and,  secondly,  whether  the  de- 
fendant had,  within  a  fair  and  reasonable  time. 
declared  his  intention  not  to  abide  by  the  act  cJ 
his  agent.  But  if  the  jury  should  think  that  tlie 
defendant  had  no  right  to  break  the  contract,  the 
plaintiff  would  in  that  case  ha  oAUtled  to  a  vw- 
dict^  with  such  amount  of  damages  as  they  fhaa^^ 
consider  he  had  sustained  by  the  rescinding  i' 
the  agreement. 

Verdict  for  the  defendant. 


Lam  BeparU. 
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[IT  OF  EXCHEQUER.— /an.  22. 
SitUngi  in  Banco. 

iVlA90!f  V.  Kiddle. 

IT. — Ab  to  the  due  execution  of  a 
jvlt  under  the  \  if 'I  Vict.  c.  110. 

necessaiy  in  mil  .cases  thmt  the  party  at- 
be  some  one  HOT  the  PLAlNTirp's  At- 
,  and  to  be  expceaaly  named  by  tbe 
nt.  (a) 

is  case  tbe  defendant  had  proposed  to 
plaiotiff  a  CogmowU  for  the  oebt  and 
an  action  brought  against  hun*  and  had 
;he  Plaintiff^s  Attorney  as  his  (tbe 
ot's)  Attorney  to  satisfy  the  Statute  1  &  2 
110.  The  defendant  then  signed  the 
t,  and  the  Plaintiff's  Attorney  wit- 
:,  describing  hhnself  as  the  Defendant^ $ 


Businf  hai^  obtained  a  Ru}e  to  set 
novit. 

Godson  now  shewed  cause  against  the 
id  contended,  that  as  the  attorney  had 
eviously  en^doyed  for,  and  paid  by^  the 
It,  to  act  for  him*  and  named  at  the  time 
the  CognovU  on  hia  behalf,  the  pro- 
of the  statute  had  been  fully  complied 

AstMOBa,  C.  B.  said.  It  is  clear  that 
rney  at  Shaftesbucyi  charged  in  his  bill 
idon  Agent  with  all  that  was  done  by 

the  transaction.  It  certainly  was  hia 
have  informed  the  defendant  that  in  order 
y  the  statute,  the  presence  of  some  other 
Y  would  be  requisite. 
SRSONy  B.— The  original  rule  on  this  sub- 
ich  required  the  Warrant  of  Attorney  to 
jted  in  tbe  presence  of  an  Attorney,  was 
be  sufficiently  complied  with  by  executing 
2  presence  of  the  Attorney  for  the  plain- 
\fterward8y  however,   another  rule    was 

requiring  the  attesting  Attorney  to  be 
iressly  named  by  the  defendant.  Then 
le  Act  of  Parliament  which  embodies  the 
ce  of  both  the  rales  in  a  law,  and  con- 
ly  rendering  it  necessary  in  aU  cases 
le  party  attesting  be  some  one  not  the 
jfs  Attorney f  and  to  be  expressly  named 

defendant.  Were  we  not  to  adhere  to 
istructaon,  n  wide  door  would  be  open  to 

An  Attorney  attesting  a  Cognovit  under 
lumstanoea  hare  detailed  is  not  the  person 
plated  by  the  statute,  and  this  rule  must 
re  be  made  absolute. 


(a)  S«c  ante  Vol  1.  pp.  151.  234. 


Feb.^. 


SiMngs  at  Nid  Frms. 
Samuel  v.  Pilb. 

AtTOBNIBS*  LlABILITIBS/or   NlOUOBirCB. 

Writ  of  Summons — Improper  Service, 

'  The  defendant  is  an  attorney,  and  the  action 
was  brought  sgainst  him  by  his  client  the  plain- 
tifT,  to  recover  the  amount  of  certain  coata^  which 
it  was  alleged  the  plaintiff  had  been  obliged  to 
pay  in  conaaqosBoe  of  the  wrong  aervioe  of 
a  writ  of  summons. 

Mr.  Gray,  €or  the  pkintif ,  stated  thit  the 
defendant,  had  been  employed  by  the  plain- 
tiff to  commence  an  action  at  hia  suit  agaiMi 
a  petaoUf  in  pursoanee  of  which  he  sued  out 
a  writ  of  summons  directed  to  the  Sheriff  of 
MiddieeeXf  but  which  wsa  served  upon  the  de* 
fendant  in  the  action  in  Bishopsgate-street,  in 
the  City,  Thia  service  being  inoorrsot,  the  writ 
of  SBmmoBS  was  set  aside  by  a  iudge's  order, 
with  costs  to  be  paid  by  the  plaintiff.  The 
pkintiff  bsvinff,  however,  Begkcted  to  pay  the 
costs,  an  attachment  waa  iasned  against  him,  the 
costs  of  which,  together  with  those  of  the  writ 
of  summons,  amounted  to  iSlO.  14s.  8d^,  which 
the  plaintiff  paid,  and  il  was  to  reoover  this  sum 
that  the  prsaent  action  waa  bros^ht. 

Lord  Abinobr  told  the  jury  the  plaintiff  waa 
entitled  to  recover  the  coats  of  the  writ  of  sum- 
mons where  it  had  been  served  beyond  the  pro- 
per limifia.  The  law  allowed  it  to  be  served 
within  100  yards  frpm  the  bouiida  of  the  county 
into  which,  it  was  directsd,  but  not  beyond  that 
distance.  The  pkintiff  was,  however,  not  entitled 
to  recover  the  coats  of  the  attachment,  because, 
when  he  foand  that  the  coats  of  the  writ  of  sum- 
mona  had  not  been  paid  by  the  attorney,  he 
ought  to  have  paid  them  himself. 

Verdict  for  the  plaintiff^-jBi.  14s. 

Sittings  in  Banco. 
Special  Paper. 

Feb.  ^1. 

Oalwat  9.  Ross. 

Bills  of  Exchange — Practice — Pleading. 

-^Whether  a  refusal  to  accept f  and  a  re- 

fusal  to  pay,  are  distinct  causes  of  action^ 

and  as  such  can  be  included  in  one  count. 

This  sction  was  sgainst  the  drawer  of  a  bill 

of  exchange,  wherein  the  declaration  alleged  that 

the  defendant  made  his  bill  of  exchange,  and 

directed  it  to  Messrs.  — >-  ,  by  whom  it  waa 

dishonoured  on  being  presented  for  acceptance, 

whereupon  it  was  presented  for  non-acceptance, 

of  which    premises   the  defendant  had   notice. 

The  declaration  then  went  on  to  say  further,  that 

tbe  said  bill  being  still  unpaid,  was  afterwards, 


aoo 
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when  it  became  duCt  presented  to  Messrs. 

for  pajmenty  but  that  .they  wholly  declined  to 
piy  it,  of  which  premises  the  said  defendant  then 
had  due  notice.  Besides  this  there  was  the 
usual  count  on  an  account  stated,  with  a  general 
allegation  that  the  defendant  in  consideration  of 
the  premises  respectively  promised  the  plaintiff 
to  pay  him  the  said  several  monies  respectively 
on  request,  with  a  general  breach  and  special 
damage. 

To  this  the  defendant  demurred,  assigning  for 
cause  that  the  declaration  was  double,  inasmuch 
as  it  alleged  two  distinct  dishonourers  of  the  bill, 
either  of  which  would  alone  give  him  a  good 
cause  of  action. 

Mr.  MeUoTf  in  support  of  the  demurrer,  argued 
that  the  refusal  to  accent,  and  the  refusal  to  pay, 
both  of  which  were  alleged  in  the  declaration, 
were  distinct  causes  of  action,  and  as  such  could 
not  be  included  in  one  count,  as  a  declaration 
must  not  allege  a  distinct  demand  by  two  several 
and  perfect  causes  of  action,  either  of  which,  if 
proved,  would  be  enough  for  his  purpose.  When 
a  bill  is  once  dishonoured,  it  is  so  for  all  pur- 
poses, and  the  plaintiff  had  a  right  of  action  in 
the  event  of  either  taking  place.  This  declara- 
tion is  bad  therefore  for  duplicity,  and  if  not,  it 
would  be  difficult  to  say  what  is  duplicity  in 
pleading. 

Mr.  Butt,  for  the  plaintiff,  contended  that  the 
precedents  were  in  exact  conformity  with  the 
form  of  this  declaration,  and  cited  ''  Chitty  on 
Pleading*'  in  support  of  his  position.  The  fact 
was,  these  were  not  distinct  causes  of  action,  but 
distinct  considerations  for  the  promise  of  the  de- 
fendant, any  number  of  which  might  be  included 
in  one  count.  If,  however,  the  Court  should  be 
of  opinion  that  this  objection  was  a  good  one  to 
the  declaration  on  the  bill,  treated  as  one  count 
only,  then  the  plaintiff  would  submit  that  there 
were  two  counts,  each  containing  a  distinct  con- 
sideration or  cause  of  action,  in  which  case  the 
plaintiff  must  succeed,  as  the  demurrer  was  not 
pointed  at  such  a  state  of  things.  There  was 
no  necessity  to  begin  a  new  count  with  the  word 
*'  whereas,  and  though  informal,  yet  it  was  ap- 
prehended that  the  use  of  the  words  *<  several" 
and  '*  respectively"  in  the  general  promise  and 
breach  would  fully  bear  out  the  position  that 
the  declaration  might  be  taken  to  contain  two 
counts. 

The  Court  said,  it  might  either  be  that  this 
was  one  single  count,  or  two  counts,  though  infor- 
mally pleaded.  In  either  view  the  declaration 
is  good.  If  it  be  only  one  count,  then  it  is 
good,  as  alleging  two  distinct  but  executed  con- 
siderations for  one  cause  of  action,  whereas  if  is 
be  divisible  iuto  two  .counts,  in  that  case  the 
demurrer  does  not  touch  their  defects. 

Judgment  for  the  plaiutifll 


COPYHOLD  ENFRANCHfSEMENT 

BILL. 


We  have  been  favoured  hj  Lord  Brougham 
and  Yaux  with  a  copy  of  his  Lordship's  Bill 
for  the  Enfranchisembmt  of  Lands  of  Copt- 
hold  AND  Customary  Tenure,  and  othei 
Lands  subject  to  Manorial  Rights,  by 
which  we  are  enabled  to  present  to  oor 
readers  the  following  ANALYSIS. 

Preamble^  and  jippointmeni  of  Onmih 
sioners. 

Sect.  I .  AfVer  reciting  that  it  is  expedient  to 
provide  for  the  gradual  and  entire  enfranchise- 
ment  of  lands  of  copyhold  and  customaiy  tenonr. 
and  other  lands  subject  to  manorial  rights,  on 
such  a  basis  as  shall  be  equitable  towards  the  in- 
terest of  all  parties  effected,  it  is  enacted.  That 
'*  the  Tithe  Commissioners  for  En^and  acd 
Wales"  for  the  time  being,  shall  be  the  com- 
missioners for  carrying  the  act  into  execotioc ; 
and  that  should  the  act  not  be  carried  into  eie* 
cution  before  tithe  commissioners  cease  to  act,  or 
if  they  shall  decline  to  act,  other  commtssioDcTf 
may  he  appointed,  &c.  vrith  power  to  sopplf 
vacancies. 

2.  Style  of  Commissioners,  Seal,  ^. 
Enacts  that  the  commissioners  shall  be  styled 

''  The  Copyhold  Enfranchisement  CommissioiH 
ers,"  and  shall  have  their  office  and  seal,  ar^ 
that  instruments  sealed  are  to  be  received  in  evi- 
dence, &c. 

3.  Report  to  Secretary  of  State,  ^e. 
Commissioners  to  report  to  Secretary  of  Stste, 

and  annual  report  to  be  la:d  before  Parliament. 

4.  Assistant  Commissioners,  ^c. 

Power  to  appoint  and  remove  assistant  con- 
missioners,  secretary,  &c. 

5.  No  Commissioners  to  sit  in  House  o/ 
Commons, 

6.  Operation  of  Act  limited  to  Ten  Years. 

7.  Salaries  and  Allowances  of  Comvtis^ 
sioners. 

8.  To  be  paid  out  of  Consolidated  Fond. 

9.  Declaration. 

Commissioners  and  assistant  commissioners  (^ 
make  declaration  before  acting. 

1 0.  Commissioners  may  delegate  Powers. 

1 1 .  Manors  and  Lands  vested  im  Crovon, 
Provision  is  made  for  cases  in  which  nianon 

or  lands  are  vested  in  the  Crown  gencnily  or  in 
right  of  Duchies  of  Lancaster  or  (>>mwdl« 

12.  Disabilities  of  Lords  or  Tenants  po- 
vided  for. 

13.  Fower  to  appoint  Attorney, 

An  attorney  may  be  appointed,  and  at  the  £ni 
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S[  the  power,  or  a  copy,  shall  be  delivered 
Chairman. 

Power  to  call  a  Meeting,  j*c. 

one  or  more  of  the  lords  or  tenants, 
interest  shall  not  be  less  than  one -fourth 
ual  Talue  of  manor  or  lands,  may  call  a 
I  of  the  lords  and  tenants  (by  natice  to 
ed  twenty- one  days  before  the'  meeting  on 
al  outer  door  of  church  of  parish  within 
its  of  which  the  manor  or  greater  part  in 
V  tends,  or  on  door  or  conspicuous  part  of 
[>u8e  or  building  where  courts  are  usually 
1(1  twice  advertised  in  some  newspaper,  or 

each  of  two  newspapers  generally  circo- 

the  county),  for  the  purpose  oi  making 
ement  for  the  general  enfranchisement  of 
olden  of  aoch  manor;  and  every  lord  or 
present  at  such  meeting  shall  bear  his 
pence  of  attendance ;  and  the  lords  and 
present  at  such  meeting  whose  interest 
oanor  and  lands  shall  not  be  less  than  a 

of  the  tenants  in  number,  and  whose  in- 
i  the  manor  and  lands  shall  not  be  less 
9  thirds  of  the  annual  value  thereof,  may 

to  make  and  execute  an  agreement  for 
lisement  of  the  lands  holden  of  the  manor, 
harge  thereof  ^ro  all  manorial  rights, 
h  the  lands  are  subject ;  and  if  ao  ex- 
igreed  between  sach  lords  and  tenants, 
unchisement  may  be  made  to  extend  to 
i  mines  and  minerals  but  otherwise  shall 
nd  to  affect  such  rights. 

Terms  an  wkich  Agreement  mag  be 

agreement  may  be  entered  into  for  en- 
>ment  from  the  Lord's  rights  on  payment 
)f  a  sum  certain  for  such  entire  eufran- 
Qt,  or  a  sum  certain  for  enfranchisement 
ss,  a  sum  certain  for  all  heriots,  a  sum 
or  a  certain  number  of  years  purchase  for 
other  rents,  a  sum  certain  for  rights  in 
nd  other  manorial  rights  as  aforesaid ;  or 
as  for  enfranchisement  may  be  subject  to 
on  or  increase  to  such  an  amount  per 
as  shall  be  agreed  on ;  and  such  agree- 
ij  fix  the  amount  of  the  steward's  fees 
'  be  awarded  by  the  commissioners :  every 
it  for  any  species  of  manorial  right  shall 
oncurrence  of  two  thirds  in  a  majority  in 
and  two  thirds  in  interest  of  persons 

1  provisional  Agreement  may  be  made, 
Proportional  Interest  how  to  be  com- 

^Qwer  to  adjourn  Meetings^  but  notice 
mment  to  be  onoe  advertised* 
igreement  to  bear  date  the  day  on  which 
[nature  attached  to  same,  or  minutes 
and  to  be  in  such  form  as  the  commis- 
bhail  from  time  to  time  direct. 


20.  Commissioners  to  frame  and  circulate 
Forms. 

21.  Commissio¥iers  or  Assistant  CommiS" 
sioners  may  attend  Meetings,  and  advise  Terms 
of  Agreement. 

22.  Suits  and  Differences  may  be  referred 
to  Arbitration, 

23.  Commissioners  to  require  Consents  of 
Ecclesiastical  Corporations,  or  other  Bodies, 
whose  Interests  appear  to  be  affected,  to  be  ob- 
tained by  Agreement. 

24.  Agreement  to  be  confirmed  by  Com* 
missioners. 

25.  Appointment  of  Valuers, 

At  meeting,  or  adjourned  meeting  valuers,  to 
be  appointed  to  ascertain  annual  value  of  lands 
to  be  enfranchised,  as  follows :  (t.  e.)  if  enfran- 
cl  isement  is  in  consideration  of  aggregate  fixed 
sum  payable  to  the  lord,  the  tenants  to  appoint ; 
and  if  majority  in  number  and  value  do  not  agree, 
then  two  or  other  even  number  to  be  appointed, 
half  by  number  and  half  by  value ;  and  when  en- 
franchisement not  in  consideration  of  fixed  sum, 
half  the  valuers  to  be  appointed  by  the  lord,  and 
half  by  the  tenants. 

26.  Valuers  to  apply  to  the  Commissionir 
for  Instructions,  and  are  then  to  proceed  to 
ascertain  value  of  lands,  and  make  out  and 
send  to  office  of  commissioners  such  valuation, 
with  power  to  appoint  umpires. 

27.  Power  to  enter  Lands^  ^c.  Valuers 
and  umpires  to  make  declaration  before  acting. 

28.  Steward  to  furnish  Information,  for 
the  purpose  of  enabling  valuers  to  make  valuation, 
and  otherwise  to  facilitate  enfranchisements  under 
the  Act ;  the  steward  shall,  on  leqnest  by  valuers 
or  chairman  of  meeting,  make  a  correct  state- 
ment in  writing  of^ 

The  tenants  on  the  manor : 

Description  of  their  lands: 

The  amount  of  assessment  to  poor  rate : 

Amount  received  for  heriota  in  respect  of  each 
tenant,  for  three  times  previous : 

And  any  other  information  which  the  com- 
missioners shall  direct : 

Shall  produce  same  for  inspection  at  the  meet- 
ings, and  allow  extracts  to  be  taken,  and  upon 
request  by  valuers,  deliver  to  them  a  copy  of 
such  schedule,  or  the  parts  which  they  may  re- 
quire for  such  statements  and  extracts;  the 
steward  to  receive  such  sum  as  shall  be  i^reed  on, 
and  four-pence  for  seventy-two  words,  for  copies  ' 
or  extracts. 

The  steward  shall  also  within  three  calendar 
months,  or  such  time  as  the  commissioners  shall 
fix,  make  out  and  send  to  them  a  schedule  of-^ 

The  names  of  the  several  tenants  of  the 
manor : 

To  which  class  beloogbg : 

{To  be  eontinued,) 
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Letter  to  the  Editor, — Barristers  admitted  in  Hilary  Term* 

HILARY  TERM,  1840. 


TO  THB   EDITOR   OP  TAB   LEGAL   GUIDE. 

8ir^ — Being  parties  greatly  interested  in 
the  query  which  we  take  the  liberty  of  pro- 
poeiug  to  yoar  considertttiooy  we  earnestly 
hope  you  will  forgive  the  liberty  we  take  in 
stating  our  case  for  the  opinion  of  yourself 
or  some  of  your  learned  correspondents. 

<<  We  are  twins,  and  were  bom  on  the 
I5th  day  of  June,  1819.  Our  Father,  a 
widower,  is  possessed  of  some  real  property, 
and  being  now  far  advanced  in  years,  and 
incapable  from  mental  imbecility  of  making 
a  Will,  we,  his  only  children,  are  anxious 
under  our  peculiar  chroumstaiiceB,  to  know 
1st  On  the  death  •f  our  parent  to  what 
interest  in  the  real  property  we  shall  respect- 
ively be  entitled  ?  and  2ild.  Supposing  the 
one  who  is  considei^  the  elder  (which  is 
disputed),  to  take  possession  of  the  said  real 
property,  what  remedy  will  the  other  possess 
to  bar  him  from  so  d«ing  f 

Kno^ng  from  the  constant  perusal  of 
your  valuable  work,  your  extreme  affability 
to  aU  your  correspondente,  we  are  embol- 
dened to  take  the  liberty  of  thus  troubling 
you, 

Sir, 
Your  obedient  servants,   ' 

AiSt^i. 


It  has  been  greatly  disputed  which  of  two 
twins  is  to  be  esteemed  the  elder?  The 
faculty  of  Montpelier  gave  it;  that  the 
UUteir  horn  is  to  be  reputed  tfie  elder,  because 
first  conceived :  but  by  all  the  laws  which 
now  obtain,  the  first  bom  eiyoys  the  privi- 
lege cf  seniority ;  and  the  clistom  is  eon- 
firmed  by  the  Scriptutv  instance  of  Esau 
and  Jacob.  But  if  two  twins  be  born  so 
nUenmmedf  that  one  eannot  distinguish  which 
of  the  two  appeal^  fifst,  it  should  seem 
that  neither  the  one,  nor  the  other,  can  pre* 
tend  to  the  right  of  primogenituref  which 
ought  to  remain  In  wsafpmme  by  leason  of 
their  mutual  cofitourse.— -EntfTOB. 


Barristers  admitted  to  the  dignity  of  the  CciJ 
as  Serge  AN  ts-at-Law — 

W.  F.  Channell. 
J.  Halcomb. 
James  Manning.   . 
William  Shee. 
D.  C.  Wrangham. 
They  gave  rings  with  the  motto— 

**  Hoaet  nomenque  mantbimt.'* 


Barristers  appointed  Queen's  CoimsEL^ 

Turner. 
R.  Bethell. 

Grentlemen  called  to  the  Bar»- 

lincoln's  inn. 

Henry  Vaugban. 
Edward  Richard  Golightly. 
Timothy  Coleman  Johnson. 
Frederick  Prideaux. 
William  Adam  Loch. 
Travers  Twiss. 
Charles  Jasper  Selwyn. 
Frederic  HiU. 
J[ohn  Lucena  Ross  Kittle. 
Gordon  Whitbread^ 
Thomas  Plumptare  Methnen. 
William  Stevens  Richardson. 
Edward  Thornton. 

INNER  TBVPLB. 

George  Alexander  Hosldns. 
John  Kirkpatrick. 
James  Gordon  Hay. 
John  Coke  Fowler. 

MIDDLE  TEMPBB. 

Frederick  Albert  Winsor. 
James  Little. 
William  Frederic  Lewis. 
George  Whidock  Nichoil. 
William  Faulknor  BrowdL 
Charles  Swaine  Wright. 
Richard  Thomas  Maddison, 
Geoige  Arthur  Lister. 
George  John  Holmes. 
Samuel  Barrow. 
Edmund  Sawyer. 
Charles  Zaohary  Macaulay. 

oeay'sinh. 

George  Tyler. 


HRBATA. 

Vol.  d,  p.  267,  Notlee  to  CortfegpendeMtB,  Bn 
Bba,  for  *'  toAen  ctui  we  send  for  the  myw* 


Vol. 


2,  p.    ISS,   Reports,  for   '< 
rt#/^  read  «<  HehhelwkUe  t.  : 


MeMmim: 


(    303    ) 


OF  TBB 


COMMISSIONERS  FOB  THE  RELIEF  OF  mSOLYENT  DEBTORS. 


?40. 


Circuits. 


.Feb.  12 

.     .     14 

.     17 

.     22 

.  24 
.  25 
.     27 

.  .  28 
.     29 

Mar.     2 

.       3 

r     .       5 

.    .       6 

7 


leday 


ay 


10 
12 

13 

14 
16 

17 
18 
20 
21 
23 
24 


lay 


25 
r     .    26 

.     .     27 

.    28 

.    30 

.    31 

I-  Apr.   ] 

.     .      2 

3 

4 


•    • 


laj  , 


Home  Circuit. 


H.  B.  RcTDolds, 
•  Eliq.,  Chief 
Commiflsiooer* 


Hortham 


Canterbury 
Dover 


Maidstone 


6 
7 
8 
9 
10 


H 


eniora 


Southern  Cireuit» 


J.   G.  Harris, 

Esq. 
Commissioner. 


Reading 
Oxford   . 


Worcester  ft  City 
iTBSieiKne 

Hereford 
Monmouth      • 


Oakham  •  • 
Sheffield  • 
Wakefield  .  . 
Kingston- upon- 
Hull  .  . 
York  and  Chy 

Richmond  •     • 
Durham     •     . 

Newcastle-upon- 
Tyne  and  Town 

Carlisle 


Brecon 


Cardigan  • 

Haverfordwest 

and  Town 
Carmarthen  and 
Borough 

.  . 

Swansea 


Cardiff. . 
Gloucester  &  City 


Bristol  . 


a  . 


Bath 
Welk    . 

•  •  _ 

Exeter  sod  City 


Plymouth 
Bodmin 


Dorchester 


Southampton 

Salisbury 

Winchester 


Northern  Circuil. 


T.  B.  BowcOy 
Esq. 


Appleby  • 
Kendal  •  . 
Lancaster   • 


Pireston 
Liverpool    . 
Chester  and  City 


.     • 


Mold 
Ruthin  • 


Beaumaris  . 
Carnarvon  • 

Dolgelly     . 


Welch  Pool 


Midknd  CiRuil. 


W.  J.  Law, 
ConmussMNier. 


Chelmsford 

Colchester 

Ipswich 

Yarmouth 

Norwich  k  City  • 

Lynn 

Bury  St.  Edmunds 

CambridiM 

Hnntbg^n 

Peterborough 

Warwick 

Birmingham 

Coventry 

Derby 

Nottbgh.&Town 

linooln  &  City 

Leicester 
Lichfield 
Stafford 

Shrewsbury 

Oldbury 

Bedford 

Northampton 

Aylesbury 
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Notice  to  Correspondents^  Subscribers^  <J*c. 


TO  THB  SUBSCRIBERS  TO  THE  LEGAL  OUIDB. 

In  consequence  of  the  great  mass  of  corre- 
spondence which  the  Editor  of  this  paper  now 
has  on  hand  for  which  he  has  not  room,  and  the 
daily  increase  of  correspondence,  it  has  been  re- 
quested by  several  subscribers  as  well  as  myself 
that^  in  order  to  work  up  all  such  arrears  and  to 
giye  room  to  other  correspondents,  the  Editor 
should  publish  a  double  number  once  a  month, 
but  as  in  consequence  of  the  pledge  he  made  at 
the  commencement  of  the  work  he  will  not  do 
so  unless^requested  by  a  majority  of  the  sub^ 
seribefi^  I  therefore  earnestly  request  that  you 
will,  one  and  all,  send  a  requisition  to  the 
Editor  on  the  subject.  Your  early  attention  will 
oblige  Your  humble  servant, 

Devizes,  R.  J.  T. 

Harch  4,  1840. 


I   .NOTICE  TO  CORRESPONDENTS. 


•»-i 


E.  A. — See  the  Errata. 


I^J.  R. — We  arc  Tcry  sorry  that  your  regard 
fbr  iSijbpeoce  is  so  great  as  to  wish  us  in  the 
Stands  of  her  Majesty's.  Attorney-General—you 
^ad  bettex  go  to  another  shop  and  get  better 
serVe<l.  This  is  a  newspaper. 
*' '  R.  P.— We  think  that  you  incur  a  risk. — 
Bow.oai^  your  master  make  the  requisite  affidavit 
p(  service  with  a  clear  conscience  ? 

tjULiBLMUs. — We  have  your  letter — its  con- 
tents'do  you  much  credit — persevere. 
/  SoRVTAT<»tk.--^Lord  Brougham  has  favoured 
u^,  .with  a  ccmy  of  the  Bill,  or  you  must  have 
been  Knut  that  in  its  present  early  stage  it  was 
Hot  btherwise  to  be  had.  We  have  pleasure, 
therefore,  in  complying  with  ycur  wish,  which 
f^as.not  siogular. 

R.  J.  T.— 0.  A.  W.  — J.  S.— O.  L.— 
T.  iVri—H.  D.— R.  S.— W.  T.— A  Subscriber, 
¥ork^%.  L.  F.^A  Student— S.  T.— all  under 
f;9^dt(|itio9. 

NOTICE  TO  SUBSqjUBERS, 

.  1 

' '  ^&  h!ave  before  us  very  many  letters  which  we 
mist  answer  by  one  notice.  Some  comolain-  of 
tl^  Clerk's  lists-mothers  thank  iis  for  their  in- 
sertion. Some  complain  of  the  Questions — 
others  require  them.  Some  fancy  the  sheet  of 
paper  can  be  lengthened  as  a  piece  of  steel  wire, 
and  cons^ueitly  be  made' io  tontatn  an  extra 
pennyworth.  Some  are  liberal  enough— ^some 
exclusive  enough — some  sufficiently  thoughtless 
''■'Some  extremely  courteous-^^o^  homines  tot 
s^nieptim — and  here  we  ase  in  the  midst  of  them 
all.  We  quite  agree  with  those,  who,  for  the 
sake  of  a  better  meal,  abominate  Master  Slender 
in  the  shape  of  lean  lists  of  any  sort.  We 
detest  them  as  not  suitbg  our  taste.     We  wish 


this  paper  to  be  something  superior  to  a  lair 
listt  although  the  latter  contributes  in  a  much 
more  substantial  inanner  to  the  personal  comfort 
of  its  Editor,  by  reason  of  its  being  a  law  list ; 
than  our  columns  of  jurispnidence  give  to  ikw. 
and  so  Ic^ng  as  our  puUiahers  inform  us  that  thr 
general  wish  appears  to  be  Jbr  the  lists^  we 
must  continue  to  publish  them.  Let  each  sub- 
scriber  write  us  on  the  subject,  and  we  shall  then 
know  what  to  do.  The  majority  shall  have 
their  wishes  complied  with. 

We  also  direct  attention  to  the  letter  of  our 
subscriber,  R.  J.  T.  (one  of  a  great  number  to 
the  same  effisct).  We  are  not  much  disposed  to 
increase  our  editorial  duties.  We  find  then 
already  sufficiently  onerous  and  heavy.  Never- 
theless, let  also  in  this  case  each  subscriber  y^jiu 
his  wish,  (in  these  days  of  cheap  postage  th'^ 
penny  is  of  no  great  importance),  and  if  we  fiifJ 
the  majority  desirous  of  a  double  number  once  i 
month,  at  the  price  of  \s»  in  London,  or  Is.  «'ii 
post  free  in  the  country,  we  will  make  arrmgo 
ments  for  its  production. 


Just  PMitJiedj  price  4#,  to  be  tontimuii  MfmUM^ 

Vol.  IV-  Part  IT.  . 

PRECEDENTS  IN  CONVEYANCING 
adapted  to  the  Present  State  of  the  Law 
Illustrated  with  Notes,  Practical  and  Critical,  l>| 
Thomas  Georor  Western,  Esq.  F.R.A.S.  j 
the  Middle  Temple ;  Author  of  **  The  Comir.trD: 
taries  on  the  Constitution  and  Laws  of  £ng[land.l 
dedicated  by  command  to  her  Majesty  the  Qoetfi 
&c.  in  continuation  of  the  Prgcbdbnts  b 
S.  VallisBone,  Esq. 

This  work,  independent  of  the  '  IVeeedciitt 
which  are  all  drafts  of  actual  praaHos^  aboua^ 
with  valuable  practical  information  to  Towi^  *ia 
Country  Solicitors.  The  Notrs  are  to  tk 
purpose  only.  Among  these,  the  term  '<Cil 
TOM  of  THB  Country,"  isfuDy  ezfilaiDed,  m 
Tables  are  given,  shewing  those  Customs  in  ti| 
SEVERAL  Cou^TIBs  of  Englanb  fbr  granti:j 
Leases  as  to  the  Term — time  of  entry — rr 
days — rotation  of  crops — ^restrictioni  ob  tenar 
— repairs^ draining — manuring — also  the  lis 
relating  to  Mining  Lbasbs.  —  Ahnost  erci 
Number  contains  a  NBW  ^rm  of  Instrument  { 
meet  the  existing  state  of  the  laws. ' 

VoL  III.   was.  pvblished   December  1,  « 
Table  of  Contents,  price  lis,  ,  ^rioe  of  Voli. 
and  II.  £1.105. 
Londbn:  Jom(  Ricbahss  and  Co.,  IktVir^Bodlstll^ 

194,  Fleet^trset. 
ITdt  Warh  will  be  oompleted  in  Fbm-  Fofr. 
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[No.  20. 


ILEGES  OF  THE  HOUSE  OF 
COMMONS. 


9tber  part  of  this  Journal  \r%  have 
t  a  copy  of  the  Bill  bronght  into  the 
of  Commons  by  Lord  Johh  Rus- 
}n  this  ail'ezciting  question,  with  Sir 
[>  Sugdem's  snggestions.    The  title  i» 

to  give  sommary  protection  to  per- 
iplojed  in  the  publication  of  Parlia- 
'  Papers/*  A  contemporary  writes 
:it!e  ought  to  be,  ^*  a  Bill  for  shutting 
is  of  Justice  against  persons  injured 
ieved  hy  libel,  contained  in  the  pub- 
)  of  the  House  of  Commons,  and 
the  printers  of  the  House,"  and  adds, 

ArronNBT-GBftBRAL,  who  has  griev- 
iled  in  his  attempts  to  sustain  the 
of  the  House — we  hope  intentionally 
n  shame  of  the  duty  he  was  pnt  upon 
li  to  think  he  had  answered  all  argu* 
y  this  blunt  and  almost  unmeaning 
-<^  Has  the   House,  then,  no  privi- 

We  answer,  yes.    It  has  the  pri?i- 

meettng  to  assist  the  other  two 
9  of  the  Legislature  in  making  laws ; 
that  purpose  it  has  all  the  privilege 
y — that  of  going  to  and  returning 
le  seat  of  legislation  without  let  or 
ce — security  before,  during,  and  after 
tluo- — protection  from  all  responsi- 
r  what  the  members  may  say  or  do 
ouse  which  the  people  have  provided 
1  and  their  deliberations— the  privi- 
III. 


lege  of  calling  for  all  previous  information 
necessary  to  the  making  of  laws,  by  sending 
for  persons  and  papers,  as  have  our  august 
Courts  of  Justice,  and,  like  them,  the  power 
or  privilege  of  imprisoning  those  who  refuse 
to  give,  or  give  false  information,  at  their 
bar.  This  is  all  the  privilege  necessary  to  a 
House  of  Commons  for  making  their  part 
of  the  laws,  or  passing  them  when  sent  from 
the  Upper  House  of  Legislation.  And  it  is 
for  this  sole  purpose  of  making  laws  that  a 
House  of  Commons  is  chosen.  What  more 
privilege  does  it  want,  or  can  be  necessary 
for,  the  complete  discharge  of  its  duty, 
which  we  again  assert  is  simply  and  exclu- 
sively that  of  passing  laws  (a)  7" 

We  think  that  the  observations  made  by 
Sir  Edward  Sugden  in  the  House^upon  this 
Bill,  render  any  further  comment  from  us 
superfluous  in  its  present  stage.  We  are  glad 
to  find  that  the  Attomies  of  London  have 
had  a  meeting  upon  the  question,  although 
at  the  eleventh  hour.  We  have  given  their 
resolutions,  and  we  shall  be  as  happy  to  pro- 
mote their  views,  as  we  at  all  times  are  ready 
to  promote  their  advantage. 


PROBLEM  XX.  VOL.  IIL 


Banbbuptcy. 
What  are  the  different  Acts  of  Bank 

RUPTCT  ? 


(a)  Tlm«,  March  12. 
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ANSWER  TO  PROBLEM  IV.— VOL,  3. 


Distress  for  Rent— Who  may  distrain  t 

If  a  person  seized  in  fee  grants  ont  a  lesser 
estate,  saving  the  reversion  of  rent  or  other 
services,  the  law  gives  him,  withont  any  ex- 
press provision,  remedy  for  such  rent  or 
services  hi^  distress.  2  fiac.  Ahr.  106.     But 
for  a  rent  issuing  out  of  an  incorporeal  in- 
heritance the  reversioner  cannot  (unless  it 
be  the  Kino  or  Qubbk)  distrain.    A  devisee 
may  distrain  for  rent  qf  the  lands  devised  to 
him,  if  the  lands  be  charged  with  distress, 
but  not  otherwise.  Shep.  Fouch.  439.    For  a 
rent  granted  for  equality  of  partition  by  one 
coparcener  to  another,  or,  for  rent  granted 
to  a  widow  out  of  lands  whereof  she  is  dow- 
able  in  lien  of  dower,  or  for  a  rent  granted 
in  lieu  of  lands  upon  an  exchange^  the  grantee 
may  distrain  without  any  provision  of  the 
parties  though  he  have  no  reversion.  Co.  Lit. 
109.    A  mortgagee  after  giving  notice  to  the 
tenant  in  possession  under  a  lease  prior  to 
4ie  mortgagee,  may   distrain  for  rent  in 
arrear  at  the  time  of  notice,  although  not  in 
tbe  actual  seizin  or  receipt  of  the  rents  of  the 
premises  at  the  time  it  became  due,  as  well 
as  for  rent  accruing  due  after  the  notice. 
M6$s  v.  OaUimare,  Doug.  S78.    A  receiver 
appointed  by  the  Court  of  Chancery  may 
distrain  for  rent,  and  need  not  apply  to  that 
Court  first  ibr  a  particular  order  for  the 
purpose.  Pitt  v.  Snofvdon^  1  Atk.   760.; 
ffugkes  V.  Mugkee,  3  Bro.  Chau.  Cas.  87. 
One  joint  tenant  may  distrain  alone,  but  he 
isuit  avow  in  his  own  right  and  as  Bailiff 
to  the  other.  PuiUn  ▼.  Palmer,  2  Mod.  72 
et  150,  S.  C.  3,  Sall^.  207.  One  tenant  incom- 
mon  may  distrain  for  his  share  of  the  rent 
upon  a  terre  tenant  holding  under  him,  and 
another  tenant  in  common,  where  such  terre 
tenant  has  paid  the  whole  rent  to  the  other 
tenant  in  common  after  notice  not  so  to  do. 
Harrison  v.  Bambjfj  6  T.  R.  248. ;  Poms  v. 


Answer  to  Problem  4,  Vol.  HI. 

Smith,  6  Bam.  &  Aid.  860. ;  1  Dowl.  &Ryl 
490.  S.  C.  One  of  several  co-kars  in  gaveW 
kind  may  distrain  for  rent  due  to  him  aod 
his  companions  without  an  actual  antboritv 
from  his  companions.  Leigh  v.  Shepherd^ 
2  B.  &  B.  465. ;  6  Moore,  207.  8.  C.  An 
it  is  enacted  by  Stat.  32  Hen.  8.  c.  37. ».  I 
That  the  executors  or  administratort 
tenants  in  fee,  fee  tail,  or  for  term  of  I 
for  rent  services,  rent  charges,  rent  seek,  a 
fee  farms,  may  distrain  upon  lands  cb 
able  with  the  payment  thereof  so  long 
they  remain  in  possession  oT  the  tenant 
ought  to  have  paid  rent,  &c.  or  any 
claiming  under  him.  Sec.  5.  That  if  a 
in  right  of  his  wife  have  any  estate  in 
simple,  fee  tail,  or  for  life,  or  of  or  in 
rent  or  fee  farms,  and  the  same  rent  or 
farms  be  due  and  unpaid  at  the  death  of 
wife,  such  husband  may  distrain  for 
same.  And  Sec.  4.  If  any  person 
such  rents  or  fee  fitrms  for  term  of  life 
lives  of  other  persons,  he,  his  exeootors 
administrators  may  distrain  far  ai 
of  such  rent  incurred  at  the  death  of 
Cestui  que  vie^  in  the  manner  as  if 
Cestui  que  vie  had  been  still  living. 

R.  J.  T. 


A  landlord  has  no  right  to  distrain  m 
there  be  an  acttud  demise  to  the  tenant 
fixed  rentf  as  for  instance,  a  tenant  in 
session  under  an  agreement,  by  which 
landlord  agrees  to  grant  a  lease  only 
rent  certain  to  enter  at  any  time  on  or 
a  particular  day,  this  being  only  an 
ment  for  a  future  lease,  and  no  lease 
been  executed,  or  not  subsequently  paid, 
landlord  is  not  entitled  to  distravtj 
being  no  existing  demise.    See    Ihtnk 
Hunter,  6  Barn.  &  Aid.  322.    The  " 
upon  the  subject,  as  to  what  agreements 
support  a  distress,  will  be  found  colli 
Westbun's    Conyrtahctnq — tit.    A( 
M BRTs,  Vol,  3.  p.  113.  et  ssg.^-EiHToa. 


!E   EDITOR  OF  THE    LEGAL   GUIDE. 

3WER  TO  PROBLEM  XIIL 
Vol.  3. 


Wbit  op  Summons. 
'ihe  this  writ?     What  are  the  requi- 
this  process  and  the  proceedings  to 
an  appearance  where  the  defendant 

lied? 

Irst  two  points  raised  bj  this  Problem 
been  completely  disposed  of  in  the 
borate  answers  of  your  correspondent 
•  Problem  18|  Vol.  1,  I  shall  confine 
ntion  exclusively  to  the  last  point, 
proceedings  to  compel  an  appear- 
cre  the  defendant  can  be  senred»  first 
)g  that  by  the  word  can  you  imply 
sibility  of  sach  service  being  ef- 
Ithough  the  defendant  may  stadioosly 


cases  where  the  defendant,  residing 

and  or  Wales,  cannot  be  served  with 

it  is  osnal  to  issae  out  of  one  of  the 

courts  at  Westminster,  a  writ  of 

}(u  (into  the  nature  of  which  I  shall 

;  eater),  to  compel  snch  appearance, 

manner  of  procnring  snch  writ  is  as 

Afler  the  expiration  of  eight  days 

^  last  attempt  at  service,  an  affidavit 

leemed  satisfactory  by  the  Court  or 

must  be  made,  stating  that  all  pos- 

ii^eace  has  been  used  to  serve  the  de- 

pereonally  with  a  copy  of  tlie  writ  of 

S)  and  that  to  the  best  of  the  depo- 

elief  the  defendant  carefally  avoids 

vice,  and  to  prove  thb  it  must  be 

bt  three  several  distinct  applications 

n  made  by  calling  at  the  real  or  sup- 

tsidence  of  the  defendant  on  three  dif- 

ays  and  occasions  (1).  (^Oalev.  WiU 

(ingh.  N.C.  294.)  (Johnsony.  Rouse, 

M.  26  )    It  must  be  also  shown  that 

I  of  the  first  two  of  those  visits  the 

It  apprised  the  person  whom  he  saw 

nture  of  his  business,  and  said  that 

Id  call  on  some  future  day,  taking 
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care  to  have  named  some  particular  hour  in 
order  to  see  the  defendant ;  that  on  the  last 
of  such  visits  an  exact  copy  of  the  writ  of 
summons  was  left  with  the  person  seen,  toge- 
ther with  an  injunction  that  it  was  to  be  deli- 
vered to  the  defendant.  (^Johnson  v.  Rouse, 
ante.)  {Cross  r.  Wilkins,  4  Dowl.  279.) 
(Johnson  v.  Disney,  2  Dowl.  400.)  (HUl  v. 
Maule.  1  C.  &  M.  617.) 

Especial  care  must  be  taken  that  the  depo- 
nent*s  affidavit  show  reasonable  ground  for 
his  belief  that  the  defendant  wilfully  absents 
himself  from  home  to  avoid  service.  The 
mere  circumstance  of  the  defendant's  being 
away  from  home  at  the  different  periods  of 
deponent's  visits,  not  being  in  themselves 
sufficient  to  induce  a  Judge  in  general  to 
order  a  Distringas  to  be  issued,  end  in  a 
recent  case  of  Willianu  v.  Beresford,  Bakoit 
Aldbrson  held,  that  though  the  affidavits 
of  the  deponent  showed  Jive  separate  appli- 
cations at  the  house  of  the  defendant,  on  each 
of  which  he  received  for  answer  that  the 
defendant  was  <*from  home;"  yet  that  it  was 
quite  consistent  with  defendant's  being  ac- 
tually absent  from  home  on  business,  and  did 
not  raise  a  necessary  presumption  that  the 
defendant  kept  out  of  the  way  to  avoid 
service. 

It  may  be  as  well  to  remark  that  all  these 
attendances  need  not  be  made  by  one  and 
the  same  person.  {Smith  v.  Oood,  2  Dowl. 
398.) 

If  you  make  your  application  in  term,  in- 
struct your  counsel,  armed  with  the  neces** 
sarv  affidavit,  to  move  in  Court  for  the 
Distringas{2).  If  in  vacation,  take  the  aiffi* 
davit  to  the  Judge's  chambers,  who  will 
make  an  order  accordingly,  if  he  approve 
of  the  contents  of  such  affidavit. 


B.  H. 


(1)  The  affidavit  should  also  state  that  the 
defendant  is,  or  that  the  deponent  believe^ 
him  to  be  in  England.     It  is  insuffici^rU  ts^ 
allege  that  inquiries  have  been  made  at   t\»D 
defendant's   last  supposed  place  of  abode. 


d06 


Imperial  Parliament* 


(Eidaite  v.  Marshall,)  G  Dwl.  400.  see 
Norman  v.  Wiiifer^  4  Bing.  N.  C.  637.  and 
tLe  real  or  supposed  place  of  residence  must 
be,^^ted  (Pitt  v.  Eldred)  1  Cro.  &  I.  147. 
Bowser  v.  Austin,  2  id.  45.  It  must  also 
w^t  forth  the  tenor  of  the  summons  {HiU  v. 
'?f^t7il»n^im,)  4  Taunt.  CI 9.  in  /e<8r  verba, 
(^Hannam  v.  DietriscJien.)  5  Taunt.  853.  and 
that  tlie  defendant  has  not  appeared  to  the 
action  {Hooker  v.  Tonmsend,  1  Hodges, 
204). 

.1  (2)  ,Thi8  writ  may  issue  for  the  purpo$e  of 
^ni>oeedifig  to  ouilavsry  after  a  writ  of  sum- 
mons "that  has  been  continued  by  a/ia^  and 
plufies  vrrits  issued  to  save  the  Statute  of 
J«ii^itationjSy  Heads  v.  Youde^  2  Mee.  L 
W«)sw  183.  Ray  v.  Dow,  5  Dowl.  340. 

Editob. 

,   Smprrtal  ijlarltamcnt. 
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\r  ^  

•. .,,   ,,..1  ■  '  March  6. 

PRIVILEGE. 

.Printed  Papers. — Motion  made  and  Question 

'  j)ut, — ^'  That  leave  be  given  to  bring  in  a  Bill  to 

give  summary  protection  to  persons  employed  in 

the  publication  of  Parhamentary  Fa|)ersi.*'    The 

lluuse  divided — Ayes,  203 ;  Noes,  54. 

Supply. — Motion  made,  and  Question  pro- 
posed, *»That  the  order  of  the  day  for  the  com- 
\hittee  of  supply  be  now  read  :*'-— Amendment 
^iroposeJ,  to  leave  out  from  the  word  *'Thal"  to 
the  end  of  the  Question,  in  order  to  add  the 
'\vQrds  "  on  consideration  of  the  evidence  of  Mr. 
freeman  and  Dr.  Chambers,  given  at  the  bar  of 
this  House  with  respect  to  the  state  of  health  of 
Mr.  Sheriff  Evan^,  who  is  now  in  custody,  he  be 
discharged,  for  the  present,  out  of  the  custody  of 
.\^e  Scfrgcant-at-Arms  attending  this  house  :  and 
'that  he  be  directed  to  attend  at  the  bar  of  this 
Jic^se  on.  Monday,  the  Oth  day  of  April  next/' 
Tnsteaf]  tliefeof  (Sir  James  Graham).  Amend- 
uient  proposed  to  the  proposed  Amendment,  to 
fcavc  out  the  words  *'oii  consideration  of  the 
^  evidence  of  Mr.  Freeman  and  Dr.  Chambers, 
ciyert  at  the  bar  of  this  house,  with  respect  to  the 
fktate  of  the  health  of  (Mr.  Hume.)  Question 
put,/*  That  the  words  proposed  to  be  tefi  out 
btand  part  of  the  proposed  Amendment."  The 
IHoiUe  dinded^Aycs,  1 29 ;  Noes,  47. 
*^  The  Sheriff  was  accordingly  almost  iinmedi^ 
atdy  after  discharged. 


March  d. 


PR1VILEG8 — PRINTED  PAPERS  BILL,  (a) 

Lord  J.  Russell  moved  the  order  of  the  da 
for  the  second  reading  of  this  bill. 

Sir  E.  SuoDEN  said  he  had  taken  some  trou' ! 
to  consider  what  regulations  might  be  mloyw 
by  the  house,  in  order,  concurrenUy  with  t^ 
bill,  to  prevent  the  danger  ifhich  had  hithcrt 
arisen  from  the  publication  of  their  papers^  so 
he  would  now  state  what  checks  he  thougl 
there  were  to  prevent  papers  being  sold,  y^hl*' 
contained,  either  from  carelessness  or  otherwi^* 
defamatory  matter.  First,  there  were  the  tc!< 
without  the  appendix.  Those  had  been  alwaj 
sold  ',  no  objection  to  that  course  had  been  maa 
and  even  the  judges  had  admitted  the  right  < 
doing  so.  The  question  involved  in  the  case  < 
Stockdale  v,  Hansard  arose  on  an  entirely  difr 
cut  ground.  Now,  in  all  their  resolutions,  uu< 
their  first  general  resolution  in  1680,  there  Hr 
inserted  directions  that  the  votes  and  proceed!- < 
of  the  house  should  lie  first  perused  and  sigm 
by  the  Speaker,  He  should,  therefore,  propoi 
no  change  upon  that  point.  The  appendix  \ 
the  votes  and  proceedings  stood  upon  diffov 
grounds,  but  he  should  not  suggest  any  al'^r 
tion  in  that  particular^  because  the  Public  Pci 
tions  Committee  ought  to  peruse  every  thing  cnj 
tained  in  that  appendix.  It  was  true  that,  I 
1836,  an  instance  did  occur  in  which  Ubtlk^ 
matter  was  allowed  to  be  published  in  the  apptj 
dix,  but  he  trusted  that  more  care  might  be  \u  I 
ture  observed,  though  he,  for  one,  held  that  J 
were  necessary  for  the  publicgood  lo  publbh  soc' 
papers  which  might  contain  matter  criminaU'ry 
certain  individuals,  the  rights  of  those  indirid* 
must  five  way  to  the  public  good.  All  he  ci 
lendea  for  was,  that  where  no  such  necessity  li 
isted,  they  could  not  publish  papers  injurioui 
the  character  of  any  individual,  and  there  m\ji 
be  a  simple  check  of  this  nature,  either  that  < 
petition  should  be  printed  in  the  supplement  | 
the  votes  unless  it  had  been  read  at  the  tabir' 
the  House,  or  was  perused  and  signed  h\  vl 
Speaker.  As  regarded  bills,  he  thougbi  I 
change  was  necessary.  'The  next  head  «a>  i 
counts  and  papers.  These  he  thought  re^ui^ 
no  other  care  than  the  general  attention  whi 
would  be  paid  to  them  by  the  proper  officin 
guard  against  the  introducttoa  of  defamator)  a 
ter.  With  regard  to  reports,  they  were  ot  i 
kinds,  those  proceeding  from  their  own  come 
tees,  and  those  laid  before  the  house  by  coma 
sioners  of  inquiry.  These  both  seeoed  to 
some  further  check  than  existed  at  preiaeot. 
should  suggest,  when  reports  of  either  kind 
made  to  the  House,  the  committee  or  oommi 
ers  from  whom  they  proceeded  should  at  th« 


(a)  Sec  Post. 


PriMegti  ofth9  Houu  of  CummCfu. 
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ite  whether  then  were  any  reasons  for  not 
ing  any  part  of  the  reports.     In  addition 
checks  he  begged  leave  also  to  suggest 


PRIVILEGES  OF  THF,  HOUSE  OF, 

COMMONS. 

,.         ,        *    .  .     .  Peintbd  Papers. 

^diency  of  appointing  a  committee  of  pub- '{   *    r>»ff         .      «  »^  .  ^    ' 

;  there  existed  at  present  a  committee  ofi^  ^»*^  *^  0]^"^  Summaru  Protection  to  Per. 
;,  but  it  was  not  considered  a  part  of  the  |  f?"*  employed  m  the  Publication  of  Par^ 
)f  that  committee  to  consider  which  of  the  ,      ^^^^^^tanj  Paixirs. 

papers  were  proper  to  be  sold,  for  by  a  '  Whereas,  it  is  essential  to  the  due  and  i9«c^ 
on  of  the  House  all  printed  papers  were '  tual  exercise  and  discharge  of  the  fuoctiooa  and 
to  be  sold  indiscriminately.  He  did  not  duties  of  Parliament,  and  to  the  proniotioi\ iqf 
0  the  sale  of  Parliamentary  papers  gene- ,  wise  legislation,  that  no  obstructions  or  impeui- 
)n  the  contrary,  he  considerecl  that  the  ments  should  exist  to  the  publication  of  such  df 
lie  of  communicating  them  to  those  who'  its  reports,  votes,  and  proceediiigK,  as  either 
tercstcd  in  their  contents.  He  would  House  of  Parliament  may  deem  fit  and  ucceii^Mry 
ither  not  interfere  himself  with  this  bill,   to  be  published  : 

i(  prefer  that  the  Noble  Lord  opposite  And  whereas  obstructions  or  impcdihictits  to 
love  for  a  committee  to  consider  what  such  publications  have  arisen,  and  lieroaftcr«ui(y 
t  was  expedient  to  place  upon  the  sale  of  arise,  by  means  of  civil  or  crimlual  prg«eedii)gr< 
Milted  papers,  or  that  the  Noble  Lord  being  taken  against  persons  employed  of  acting 
ake  into  consideration  the  suggestions  by  the  authority  of  the  IIousc><  of  Pariiamenn 
e  had  taken  the  liberty  of  offering,  and  or  one  of  them,  in  making  or  causing  sudi  pub* 
<1(1  to  hia  bill  such  suggestions  as  the  !  licationa :  by  reason  and  for  remody  .wkcjW//it 
.ord  might  think  best  adapted  for  carry-,  is  expedient  that  more  speedy  protection  should 
elTect  those  suggestions,  or  any  others  ijbs  afforded  to  all  persons  acting  under  the  uu- 
night  appear  to  the  Noble  Lord  more,  thority  aforesaid,  and  that,  all  such  civil  or  cri* 
•  accomplish  the  object  in  view.  Ifsuchjminal  proceeding)  should  be  summarily  put  an 
ns  were  introduced  into  the  bill,  he  should ,{ end  to  and  determined  in  manner  hereinafter 
i4t  pleasure  in  giving  it  his  support,  but  |  mentioned  :  .      ■   > '  - 

easure  were  not  accompanied  with  some  i      Be  it  therefore  enacted  by  the  Queen's  Most 

Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem}>led, 
and  by  the  authority  of  the  same,  that  it  shall 
and  may  be  lawful  for  any  defendant  or  defend* 
ants  heretofore,  now,  or  hereafter  sued  or  prose- 
cutedt  civilly  or  criminally,  in  any  manner  how- 
soever, for  or  o\\  account,  or  in  respect  of  tho 
publication  of  any  such  reports,  votej,  or  pro^ 
ceedings  by  or  under  the  authority  of  either 
Mouse  of  Parliamcnt|  to  deliver  or  cause  to  be 
delivered  and  left  at  the  office  of  the  court  br 
jurisdiction  wherein  any  such  suit,  prosecution, 
or  proceeding  may  be  commenced,  dcpendiiig, 
or  prosecuted,  in  which  the  judgrnent  in  sucli 
matters  is  signed  or  entered,  or  with  the  officer, 
clerk,  or  person  whose  duty  it  may  be  to  sign  or 
to  enter  such  judgment^  or  to  make  up,  prj^pare, 
or  receive^  or  file  the  rolls  or  records  of  such 
judgment,  with  an  affidavit  verifying  the  mun^^ 
A  certificate  under  the  hand  of  the  f>ofd  lligfi 
Chancellor  of  Great  Britainj  or  the  Lord  Krrj/cr , 
or  the  Speaker  of  the  Hou#e  of  IjtjftU  {*tt  tl#« 
time  being,  or  the  Clerk  of  the  V^iiiMUktui,  «/r 
of  the  Speaker  of  the  House  of  Cv«B»«vfj«,  t^  of 
the  Chief  Clerk  of  the  same  Uoum,  wlu  .-^  ts»t 
such  civil  or  criminal  proceediiig  i^  v^./.  i^*-  ^ »  j 
and  prosecuted  for  ana  in  rr»pt»«t  '/  ♦  ,•  y ,  ,\ 
cation  of  reports,  vote*,  or  ur  ^a^^  '  *.  »  *"  i  »• 
case  may  be,  by  authority  »A\  »*,  H^.  *,  '/'  |#«*l« 
or  of  the  House  of  O, 


!?cks  as  he  had  mentioned  he  should  be 
tly  compelled  to  opppsa  it  on  the  third 
He  could  not  conclude,  without  saying 
upon  the  last  clause  in  the  bill  as  it  now 
e  meant  that  the  clause  providing  that  all 
heretofore  brought  or  prosecuted,  or  which 
lereafter  be  brought  or  prosecuted  for 
-ged  trespass  under  or  in  execution 
warrant  granted  by  the  Speaker  of 
use  of  Commons,  by  auchority  of  the 
since  the  commencement  of  the  present 
of  Parliament,  should  be  put  an  end  to, 
^lly  determined,  discharged,  and  made 
He  thought  it  impossible  to  maintain 
u>e,  and  he  had  no  conception  that  it 
>i<s  elsewhere.  The  House  had  no  o$- 
)w ledge  that  any  such  proceedings  had 
ven  or  were  in  contemplation.  The  title 
l)ilt  did  not  warrant  tne  introduction  of 
f  iiuse,  and,  on  general  principles,  it  was 
lettionablc,  for  if  the  officers  of  the  House 
exceed  their  duty  the  privileges  of  the 
would  protect  them,  and  if  any  exce&s, 
intnitted,  the  injured  party  ought  not  to 
ved  of  redress. 

J.  RussBLL  said  that  he  should  take  into 
ious  consideration  the  suggestions  of  the 
^11.  member  for  Ripon. 
bill  was  then  read  a  second  time;  and  or*' 
>  be  committed  on  Fridav. 


•••» 
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be ;  and  from  and  after  the  delivery  of  8uch 
certificate  and  affidavit  no  proceeding,  writ,  or 
process  whatever  shall  be  bad,  token,  executed, 
or  prosecuted  in  such  civil  or  criminal  proceed- 
ing ;  but  the  same  civil  or  criminal  proceeding, 
writ,  and  process,  whether  heretofore  commenced, 
prosecuted,  or  issued,  or  hereafter  to  be  com- 
menced, nrosecuted,  or  issued,  shall  thenceforth 
be,  and  sfiall  be  deemed  and  token  to  be  finally 
concluded,  put  an  end  to,  determined,  and  super- 
seded by  authority  of  this  Act. 

And  whereas,  during  the  present  session  of 
Parliament  certain  warrants  have  been  granted 
by  the  Speaker  of  the  House  of  Commons, 
under  the  authority  of  the  said  House,  in  relation 
to  the  matters  aforesaid  ;  and  a  certain  action  or 
actions  have  been,  or  may  be,  brought  for  certain 
alleged  trespasses  in  the  execution  of  the  said 
warrants ;  and  it  is  expedient  that  such  action  or 
actions  should  be  put  an  end  to,  and  finally  de- 
termined, discharged,  and  made  void  by  virtue  of 
this  Act :  be  it  enacted,  that  all  and  every  action 
or  actions  heretofore  brought  or  prosecuted,  or 
which  may  hereafter  be  brought  or  prosecuted, 


cause  why  a  warrant  of  attorney  for  i85,000. 
should  not  be  set  aside,  partly  on  the  giouud 
that  no  attorney  had  been  present  for  the  de- 
fendant at  the  time  of  ito  execution,  and  partly 
that  it  had  been  obtoined  in  an  usorioos  trans- 
action. Other  parto  of  the  same  rule  called 
upon  the  plaintiflT  and  the  said  attomies  to  deli- 
ver up  certain  mortgage  deeds  which  had  be<u 
placed  in  their  hands  by  the  defendant  as  securi- 
ties for  the  above-mentioned  sum  of  iS5,000. 
and  an  additional  sum  of  ^2,000.,  the  latter 
having  been  advanced  by  the  said  attomies.  Th« 
rule  further  directed  that  the  attomies  should 
deliver  in  their  bills  of  costo,  in  order  that  the 
same  might  be  referred  to  the  Master  of  the 
Court. 

Sir  W.  FolUtt  showed  cause  against  this  nils 
on  the  part  of  Messrs.  Hughes  and  Rising,  ixd 
argued  that  the  Court  could  not  exercise  a  juris- 
diction in  regard  to  the  mortgage  securities  men- 
tioned in  the  rule,  which  should  rather  be  raaJ; 
the  subject  of  inquiry  and  decision  in  the  Ccun 
of  Chancery,  and  that  his  clients  were  entitled  to 
hold  these  securities  until  their  costo  had  beja 


by  any  person  or  persons,  for  or  in  respect  of  J  paid.  In  one  of  .the  affidavito  made  by  the  i:- 
any  alleged  trespass  or  trespasses  under  or  in'itornies,  it  was  specifically  denied  that  any  sun 
execution  of  any  warrant  or  warranto  granted  by  had  been  received  by  them  as  commission  fc: 
the  Speaker  of  the  House  of  Commons,  by  '  obtaining  the  loan  of  d^,000.  for  the  defendos:. 
authority  of  the  said  House,  since  the  commence-  Mr.  B.  Andrews,  for  the  plaintiff  Wiliiaro 
ment  of  the  present  session  of  Parliament,  shall  '  Rising,  contended  that  it  was  estoblished  by  the 


be  put  an  end  to,  and  finally  determined,  dis- 
charged, and  made  void  by  virtue  of  this  Act. 
Provided  always,  and  it  is  hereby  expressly 


affidavito  in  the  case,,  that  Mr.  Rising,  the  attor- 
ney, had,  at  the  time  when  the  loan  had  been 
advanced  by  his  brother,  the  plaintiff,  been  in  the 


declared  and  enacted,  that  nothing  herein  con-  habit  of  acting  for  Mr.  Dolphin,  and  that  he 
toined  shall  be  deemed  or  taken,  or  held  or  con-  j  had,  on  that  occasion,  recommended  that  person 
strued,  directly  or  indirectly,  by  implication  or  Ito  call  in  another  professional  adviter,  but  thai 
otherwise,  to  affect  the  privileges  of  Parliament'' he  had  declined  to  do  so^  apoo  the  groond  thai 


in  any  manner  whatooever. 


Zafo  ttrporitf^ 


he  did  not  wish  to  have  his  private  affairs  exposed 
to  another  party. 

Mr.  Cresswelly  for  the  defendant  Dolphio, 
urged  that  the  transaction  had  lieen  extortionate, 
that  William  Rising  had  made  no  affidavit  th^ 
he  had  advanced  the  £5,000.,  and  that  Rober: 
Rising,  the  attorney,  had  been  the  only  indiW- 
dual  with  whom  he,  the  defendant,  had  had  ant 


BAIL  COURT.— /flu.  31. 

(Before  Patt]I80n,  J.) 

Rising  v.  Dolphin. 

Warrant  of  Attorney — As  to  the  due  ex-  communication  in  regard  to  the  loan ;  that,  ac- 
ecution  of  a  Warrant  of  Attorney  tiwrfer' cording  to  the  statute  1  and  2  Vict.  c.  110.  ft 
1  and  2  Vict.  c.  110.  (a)  —  Attornies'  |I  was  necessary  that  Mr.  Dolphin  should  have  hid 
LiBNybr  CosTj  over  Mortgage  Securities  in ''Another  attorney  present  at  his  execution  of  tht 
their  hands —  Whether  the  Court  has  a  ,  warrant  of  attorney ;  that  Mr.  Robert  Ri^inz 
summary  Jurisdiction  over  Attounies  w!i  should  have  been  aware  of  that  circumstance,  ani 
as  to  compel  them  to  deliver  up  such  £f^.'|have  acted  accordingly.  From  this  omisaioo 
cunties  rvken  improperly  or  irregularly  ■  there  could  be  no  doubt  that  the  waimnt  wa» 

wholly  void.     With  respect  to  the  other  maucn 
contained  in  the  rule,  although  it  had  been  al 


obtained, 

A  rule  Nisi  had  been  obtoined  in  this  case, 

i«  «...  ^       _  _  _  ' 


calling  upon  the  plaintiff  and  Messrs.  Hughes 
and   Rising^    attomies  at   Worcester,    to  show 

(a)  At  to  the  due  exi^cttUon  of  a  Cookovit  under 
the  #amc  statute  «€e  Alnsan  r.  Kiddie,  ante,  p.  290. 

Bo. 


leged  that  they  should  be  referred  to  the  Court 
of  Chancery,  yet  this  Court,  exereistng  a  socn- 
mary  jurisdiction  over  attomies,  as  its  own  on- 
cers, could  compel  them  to  deliver  up  or  accoun' 
for  any  mortgage  securities  that  might  have  lot- 


JLow  JZ^portf. 
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'  come  into  thdr  poafeeaftioo. 
(It  «1bq  held  good  in  regard  to  aoy 
torniea  might  dmtm  oter  anjr  deeds  or 
i  in  reepect  to  these  coets. 
r£30H,  J.  Mid»  that  whatever  might  have 
r.  Dolphin's  iediiiiga  in  legard  to  expoeiiig 
jrs  to  a  third  party»  it  was  the  dutj  of 
bert  Rietogy  the  atloraej,  to  explain  to 
t  he  ooold  not  pay  over  the  money  of  the 
less  an  attorney  was  present  on  his,  Mr. 
i*s,  behalt    There  were  facts  in  the  case 
rendered  il  a  sMCter  beyond  doubt  that 
»bert  Rising  was  Ttftnaily  acting  for  his 
— such  were  the  facts  of  his  having  gone 
place  where  the  money  was  to  be  paid 
mortgage  deed  ready  prepared  and  en* 
for  the  £5,000«t  and  siso  the  warrant  of 
r  given  as  a  eolUlend  security.     As  far, 
e,  as  the  warrant  of  attorney  was  con- 
he  should  decide  that  it  should  be  set 
md  the  mle  made  abaoltite.     But  in  re> 
>  the  question  of  delivering  up  the  mort- 
icuritiesy  that  Court  had  no  power  to 
p ;  their  validity  would  be  inquired  into 
>urt  of  Equity.    Neither  could  this  Court 
e  in  this  ease  with  the  alleged  lien  for 
The  rule,  therefore,  should  be  discharged 
rded  Messrs.  Hughes  and  Risinff.     The 
9  Lordship  conaideied,  had  asked  for  too 
ind  he  should,  therefore,  not  give  any  costs 
er  side. 


URT  OF  EXCHEaUEE-Jon.  14. 


Sitting*  in  Banco, 

MoariMSB  v.  M'Allak. 

Brokers  and  Jobbebs — Liability  of  a 
ncipal  for  Stock  transferred  to  him  by 
Broker  J  which  the  latter  had  obtained 
raud, 

)ur  report  of  this  case  (a),  we  stated 

\c  learned  Baeoiv  (Gurnby)  who  tried 

use  had  reserved  a  point  of  law  for  the 

u  of  the  Court  as  to  the  right  of  the 

Iff  to  maintain  his  farm  of  action  ftn- 

tu3  assumpsit)  for  the  value  of  the  stock 

reference  to  the  Stat.  7  Geo.  S.  c.  8. 

ly  which  it  is  enacted  that  all  sales  and 

trs  of  stock  by  persons  not  actually 

ssed  of  the  same  shall  be  illegal  and 

in  law.    The  point  was  raised  by  Sir 

^oUett. 

W.  FolUtt  now  moved  for  a  rule  for  a 
rial^  and  stated  the  following  grounds:—- 
Because  evidence  had  been  both  rejected 


The  samcftand  leoeived  improperty  bjr  the  kamtfd  Baron. 
i2nd.  That  the   credit  had  been  giveh  to  the 
t  broker^  and  not  to  his  elient,  by  the  plaintiff. 
1 3rd.  That  the  plaintiff  could  not  sue  in  the  form 
adopted  by  him,  that  being  indebitatus  assump" 
sit  for  stock  which  the  evidence  showed  lie  had 
not  possession  of  at  the  time ;  and,  4th,  because 
the  evidence  in  the  case  proved  one  of  (he  pleas 
of  the  defendant,  which  was,  that  lie  had  not 
accepted  any  stock  firom  the  plaintiff;  and,  5th, 
because  the  question  in  the  cause  had  been  erro- 
neously left  to  the  jury  by  the  judge.     The 
learned  gentleman  having. been  heard  at  length 
upon  all  these  points, 

The  Court. — The  question  in  the  cause  was> 
whether  the  phdntiff  meant  to  tske  Taylor's  re- 
sponsibility or  his  pincipaPs;  and  it  was  en- 
tirely for  the  jury  to  say  how  thst  was.     The 
learned  judge  wss  quite  correct  in  leaving  the 
case  to  the  jury  to  say  whether  Mortimer  had 
trusted  to  Taylor  solely,  or  had  meant  to  look  to 
his  principal.     Though  the  rules  of  the  Stock 
Exchange  may  bind  its  members  inter  se,  yet 
they  do  not  affKt  the  community  at  latge,  and 
its  members  must  be  governed  by  the  general 
law  of  the  realm.     There  was  evidence  of  a 
strong  nature  to  show  that  credit  was  not  given 
to  Taylor,  and  as  they  had  decided  that  he  did* 
not  by  their  verdict,  we  cannot  disturb  it.     The 
objections  raised  by  the  learned  counsel  to  the 
reception  and  rejection  of  certain  portions  of  evi« 
denoe  in  the  cause  are  without  any  sound' foun- 
dation ;  and  as  to  the  points  raised  on  the  plead- 
ings, it  is  too  late  now  to  say,  after  the  recent 
deciiion  in  this  court  of  Hebblewhite  v.  McMo- 
rine  •(a)  that  a  man  may  not  sell  thst  which  he  has' 
not  the  actual  possession  of  at  the  time  of  the' 
contract.     The  statute  relied  on  applies  to  ficti* 
tious  sales  of  stock,  and  not  to  bond  fide  trans- 
actions, such  as  this  was ;  and  whether  the  stock 
was  Ward's  or  Mortimer's  was  of  no  importance 
at  all,  for  the  pUintiff  had  induced  Ward  to  lend 
it' to  hrai,  and  the  issue  raised  by  the  plea  wss  in 
fact  and  lionesty  whether  the  defendant  had  ac- 
cepted the  stock  at  all,  not  a  mere  quibble  whe*- 
ther  he  accepted  it  from  one  or  the  other. 
Rule  refused. 


(a)  See  Ante  p.  848. 


PBEROGATIVB  COURT.— Fe6.  14. 

Rbevb  v.  Kent. 
Nbw  Will  Act,  i  Vict.  c.  2^.— Whether  a 
Will  made  and  duly  exeettied  dbfore  thU 
Act  came  into  operation  with  ukatte8tei> 
Obuoations  made  bwcm,  shall  be  considered 
as  wholly  unaltered  or  wlwUy  revoked  as  to 
t/te  subject  of  the  Alterations,  (b) 
William  Brooke^  of  Great  Walaingbwja,  T^ot- 


(a\  Ante  Vol.  9,  p.  lfi«-     9««  Errata,  a^tt^  ^^  ^^, 
[t)t^ffMsi.^^night.  ant.,  tot  1.  P-O.   H^bb. 
and  wye  v.  Munnuff^'  ante,  p.  8». 
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folk,  by  his  will  d«t«d  \5^  July,  1837,  duly 
executed  in  the  manner  by  law  required  previous 
to  the  new  Will  Act,  empqwered  each  o£  the 
tenanta  for  life  to  whom  he  had  de?i«ed  hia  real 
estates,  to  charge  them  with  an  annual  jointure 
or  rent-charge  not  exceeding  JE200.  for  any 
woman  he  might  marry,  but  so  that  the  estates 
should  not  be  subject  to  greater  annual  jointures 
than  £400.  On  the  26th  June,  1838,  the  tes- 
tator with  a  knife  erased  the  amount  of  £200. 
annual  jointure,  and  with  his  own  hand  altered 
the  same  to  £100.,  aiid  also  erased  the  ^400. 
to  which  the  jointures  were  limited,  and  altered 
it  to  £200.  Under  the  attestation  at  the  end  of 
the  win,  the  testator  wrote :  *'  The  erasures,  in 
the  23d  line  of  the  sixth  sheet,  the  word  'two' 
taken  out,  and  the  word  'one'  put  in  its  place; 
and  in  the  first  line  of  the  seventh,  the  word 
*  four'  taken  out,  and  the  .word  '  two'  put  in  its 
place; — ^by  roe,  William  Brooke,  June  the  twenty- 
sixth,  one  thousand. eight  Jbundred  and  thirty- 
eight.'*  These  alterations  were  made  after  the 
New  Will  Act,  1  Vict,  c  26^  came,  into  opera* 
tioh,  and  were  not  attested  as  lequi^ed  by  that 
statute.  One  pf  the  execn^rs  prayed  probate 
of  the  paper,  as  it.  orig^inally  fltood;xthe  other 
opposed  such  grant,  and  prayed  that  it  .might 
issue  as  altered. 

The  Queens  AdvoQale  auboutted  that  the  re* 
quisites  of  sec  2.1  of  the .  Act  weie  satisSed  if 
the  words  or  effect  of  the  will,  hefbce  the'alt^a- 
tion,  be  apparent  op  the  face  of  the  will  itself, 
although  not  ^tpareat  on  the  faceef  the  akeiA- 
tions* , 

Sir  H.  JeNN6R^-^In  one  or  two  instanoea,  i 
have  already  expressed  an  .opinion  as  to.t&is 
question.  In  one  case,(^)  a  legacy  had  beenf  left 
to  a  maid-servant,  and  the  deccMtdvOUt  of  regard 
for  her,  increased  the  amount  of  the  l^cy  to 
£50.  l^  ^n  alteration  in  hae  awn  hand«>wneing ; 
but  he  bad  not  caused  it  to  be  attested  according 
to  the  Act  of  Parliament,  and  the  Oouit  did  not 
pronounce  for  the  £50.,  and  he  had  so  com- 
pletely obliterated  the.  original  leffaey*  that  only 
the  word  ^'  pounds"  could 'be  rea«[«  The  Court 
was  satisfied  that  the  wvrd  was  not  apparent^  and 
declined  to  receive  any  explatmtton,  and,  conse- 
quently, the  servant  lost. both  entmS. 

Id  this  case,  nothing  can  be  more  clesfr  than 
the  intention  of  the  deceased  expressed  in  Ms 
own  hand-writing.  Having  originally  dihecied 
that  each  of  the  tenants  for  life  might  charge  his 
estate  with  £200.,  he  aHet^d  ihxs  sum  to  £100. 
after  the.  will  wat  execntied,  and  after  the  fate 
Act  came  into  operation  ;  and  he  has  stated  in 
the  will  what  the  sums  originally  wet«,  and  tliiit 
he  had  erased  them  and  substituted  other  sums^ 
and  he  has  signed  his  name  to  this  statement ; 


and  in  stpport  of  the  fkcrls  thednAwillis 
hibiled,  which  contains  the  wma  as  thev  ari 
nally  stood:  «o  that  nothing  caa  be  more 
than  that  the  intention  of  the 
give  a  power  of  charging  his  estate  to  the  ert 
of  j6IO0.  each  person,  and  not  i02OO.,aiMi 
he  died  in  that  intention.  But,  trafortonatt  i 
the  alteration,  not  having  been  executed  in  tJ 
presence  of  two  witnesses,  is  of  no  effect  a^ 
the  charge  of  ^  1 00^ ;  and  the  qaestioa  is,  « 
ther  the  Court  can  pronounce  for  tiie  will  u 
originally  stood,  and  decree  probata  of  it 
the  word  ♦*  two,"  ml.  the  face  of  the  Act  of 
liameat,  which  enacts  *'  that  no  ofalfteration 
terlineation,  or  other  alteration,  made  m  any 
after  the  execution  thereof,  shaU  be  valid  or  hi 
any  effect,' eicejtt  so  fWr  as  the  words  or  effect 
the  will  before  such  alteration  shall  not  be 
rent,  unless  sttob  alteration  shall  be  execated 
like  manner  as  herembefore  -  is  required  for  i! 
lexecntion  of  the  viriH.^ 

The  alteration  is  not  so  attested*  and  the  wc 
or  effect  of  the  will  beiore  the  aheration  are 
appatent.  I  feel  niyself,'"lherefbre,  boom! 
what  appears  on  the  will  itself,  and  I  6 
probate  of  the  Will  with  this  jpairi  in  blank 
camrOt  pronounce  for  the  iSlOO.;  as  the  al 
tion  is  not  attested  according  to  the  statute, 
I  caaaot  prooonnc^  fon  the  d^200.,  as  the  hxm 


not  apparelity  andr  the' Court  i^  not  al  tibrrTT  t-i 
admit  other  evidence  than'  appears  oil  the  hct  A 

the  will  itself,  (c) 

.      .  »m         .all  J  III 

CBNTRAL  CRIMINAL  COURTr— Jfurr*  f , 


(b)  LevttVs  case,  3  Monthly  Law  Mag«  ^I. 


Casb  of  John  JbsBPa  Stockbali:. 
•Hie  following  Memorial  iras  sabmittcd  u 
the  Gotirt  by  Mr.  Cope  th^  Governor  of  ^cw 

gate. 

«  TO  TBa  BOK.  tUlfc  JOl>GEa  Ol^THC  CKXTlUl 

CRIMINAL  cottar. 
f^May  it  pleaae  your  Lordahipa, — f  lav 
long  been  illegally  detained  iii  her  Majesty^ 
gaol  of  Newgate,  tmder  an  order,  ooutrary  t 
the  laws  of  this-redhn*  that  the  keeper  of'th 
eaid  gaol  should  safely  k^^  my  body  durin 
certain  pl^sui^e;  ai)d  I  fi?eliit  mgi^ttty  to  ^ 
prise  your  Lordships  of  the  fact,  and  to  xcpn 
seuts  that  were  such^mo^strooa  comaakiaest 
against  law,  and  transfer&from  onegiial  to  aD< 
thQr;,,to  be  tolerated^  the  moat  ianooent^  aa; 
pra^eworthjiaivl  Qc^fol  iadiyadtialaawy*  bytl 
exerc^e  of  a  despotic  wd  inBaponaiUc  Msm 
j)atiou,bie,  for  ainiater  puipOBea«  bjrcomau^ 
tals  and  .trauafera  firom  oae  priaoo  iot  aai^the 
conveyed  to  the  uttei^oat  confinea  of  th 
world,  and  be  finally  lost  and  daitrofed  bi 


(e)  Sec  Aylimfs  ca*e,  an/e,  vol.  I.  p.  46.  Ifek 
[caM,kl.  110.    Woodington's  case,  id.  p.  a6i.  AUom 
cate,  ante,  vol.  11.  p.  89. 


Nmc  Form  of  WriU. 


SIS 


ae  pimarof  hnman  dkcof ety;  I  there- 
ay  joor  Loiddiipa,  before  you  adjoarn 
seat  gadi  ddifery  of  her  Mi^est/a  pri- 
Newgate,  to  inquire  into  the  caae,  md 
le  to  be  heard  in  peiaon  by  your  Hon. 
n{)plTing  the  ir(»da  of  Jesua  Chriat  to 
Mi  humble,  and  navorthy,  and  perae- ' 
i)ut  faithfol,  of  hia  foUovera :—'  If  I 
ve  spoken  evil,  bear  witneaa  of  the  evil ;  i 
well,  vhy  amiteat  thoa  ae  7'  Should 
trdiibipB  not  order  n&^  diachaige  on  thia 
100,  I  beg  penniaaioa  to  receive  my 
1(1  family  on  Snndnya,  at  aeaaonable 
lut  interfenng  vith  the  divine  aerviee 
y  performed  here  on  that  day. 
"  1  have  the  honour  to  be*  &o« 

"  John  Josspb  Stockdalb. 

'dmmon^ebjxant. — I  pieeuroe,  Mr. 
hat  the  vrhter  of  thia  memorial  haa 
mmitted  to  your  cuatody  undex  aome 

» 

ope.— He  haa,  my  Lord. 

JoMMON-SnBJXAJiT.— Have  you  the  i 

here? 

ope.  —Thia  ia  the  warrant. 

i  then  handed  to  the  Bench,  and 

^  • 

*' Veneria,  7mo  die  Febmarii,  1&40. 
Teas  the  Honae  of  Commona  have  this 
red  that  John  Joaeph  Stockdale,  hav- 
iruilty  of  a  high  contempt  and  breach 
riv lieges  of  the  aaid  House,  be  for  his 
uce  committed  to  her  Majeaty^a  gaol 

ate. 

^c  are,  therefore,  to  require  you,  the 

)f  her  Majesty's  gaol  of  Xcwarflfe,  to 

nto  your  custody  ^ohn  Joseph  8tock- 

1  him  safely  to  keep  during  the  plea- 

lic  said  itooae^  for  which  t^  shall  be 

iident  warrant. 

n  imder  my  hand  thia  7th  day  of 

^-,  hs40. 

"  Charges  Shaw  Lepkvre. 
I  Keeper  of  her  Majesty's 
w'uol  of  Newgate.'' 

(ommon-Sbrjeant  aaid— We  have 
Uftion  in  this  case,  unless  yon  bring 
oner  to  the  bar  before  us,  and  you 
autlionty  to  do  so.  It  does  not  ap- 
^ever,  on  the  face  of  this  warrant  that 
oner  is  charged  with  any  offence.  It 
i»  tenned  a  general  warrant  fbr  a 
^f  tbe  privilege  of  the  Hoase  of  Com- 
tui  we  have  no  juriadiction  in  the  mat- 
i  to  the  latter  part  of  the  petition^ 
rays  that  t^  porty  may  be  allowed  to 
^  ife  and  family  on  Sandays,  the  visiting 
%tes  of  the  prison  are  the  persons  to 


NEW  FORMS  OP  WRITS. 


OROBR   or  THB  JUDGES,  PURSUANT  TO  THB 
8TATUTB  1  &  2  VICTORIA,  Cap.  110. 

Hilary  Tbrm— 3rd  Victoria,  1840. 
It  is  ordered,  that  the  following  forms  of 
writs,  framed  by  the  Judges,  pursuant  to  the 
statute  1  &  2  Victoria,  c.  110,  a.  20,  be  used 
from  and  after  the  first  day  of  next  Easter 
Term  in  the  caaes  to  which  they  are  applicable, 
with  such  alterations  as  the  nature  of  tho 
action,  the  description  of  the  Court  in  which 
the  action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case  may 
render  necessary ;  and  that  in  all  cases  in 
which  the  judgment  is  for  a  penalty,  and  the 
plaintiff  seeks  to  obtain  interest,  there  shall  be 
a  memorandum  on  the  back,  or  at  the  foot  of 
the  writ,  directing  the  Sheriff  to  levy  tbe 
amount  of  the  sum  of  mouey  really  due  and 
secured  by  the  penalty,  and  of  the  damages 
and  costs  recovered  and  interest  thereoo,  at 
the  rate  of  four  pounds  per  centum  per  annum 
from  the  time  when  the  judgment  was  entered 
up,  or  if  it  was  entered  up  before  the  first  of 
October,  1838,  then  from  that  day;  and,  that 
in  the  cases  in  which  the  amount  for  which 
the  judgment  has  been  given  is  less  than  the 
amount  of  the  anm  of  money  really  due  and 
aecured  by  the  penalty  and  the  damages  and 
costs  recovered,  and  the  interest  thereon  cal- 
culated as  aforesaid,  it  shall  be  stated  in  the 
body  of  the  writ,  that  the  Sheriff  is  to  levy 
interest  at  the  rate  of  four  pounds  per  cent  tun 

—  day  or  — 


per  annum  from  the 


an 


a 


on  the  back,  or  at  the  foot  of  the  writ,  there 
shall  be  a  memorandum  a^  above  Erected  ; 
audi  tlmt  in  the  case  of  an  assessment  of  far- 
ther damages  under  a  writ  of  scire  facias  pur- 
suant to  the  statute  of  8  &  9  William  III.,  it 
shall  b^  stated  in  the  body  of  the  writ  of  ex- 
ecutidn,  that  the  Sheriff  is  to  levy  interest  on 
the  damages  assessed  and  costs  taxed  in  thnt 
behalf  at  the  rate  of  four  pounds  per  centum 
per  annum  from  the  day  on  which  execution 
waa  awarded,  unlesa  execution  was  awaiiied 
before  the  first  of  October,  1838,  and  in  that 
case  from  that  day  r^-^But  it  is  further  or- 
dered, that  any  variance  not  being  in  matteir 
of  substance,  shall  not  affect  the  validity  of 
the  writs  sued  out. 


No.  I. 
JFrit  of  Capiat  ad  Sati^aeiemiumf  on  a  Judg- 
ment in  the  Court  of  Quaen'a  Bench,  in  an 
Action  of  Asaumpait.  '> 

Victoria,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith  ;— To  the  She- 
riff of  -^ — ,   grteting.     We  command  you 


314 


'Privilege  af  ika  Housb  of  Ct^nmoru. 


that  YOU  take  C.  D.  if  he  shall  be  fonnd  in 
your  bailiwick  and  him  safely  keep,  bo  that 
you  may  haTe  his  body  before  us  at  West* 
minster,  immediately  after  the  execution 
hereof,  to  satisfy  A.  d.  £  —  which  the  said 
A*  B,  lately  in  our  Court  before  us  at  West- 
minster, recovered  against  the  said  C.  D.  for 
his  damages  which  he  had  sustained,  as  well 
on  occasion  of  the  not  performing  certain  pro- 
mises and  undertakings  then  lately  made  by 
the  said  C.  D.  to  the  said  A.  B*,  as  for  his 
costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended  ;  whereof  the  said  C.  D. 
is  convicted,  as  appears  to  us  of  record,  toge- 
ther with  interest  upon  the  said  sum  of  £ ^ 

at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the     ■        day  of  ,  in  the 

jrear  of  our  Lord y(a)  on  which  day  the 

judgment  aforesaid  was  entered  up«  and  have 
there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the  ■  day  of ,  in  the 

year  of  our  Lord . 

Note. — This  and  all  other  writs  of  execu- 
tion may  be  made  returnable  on  a  day  certain 
in  Term.  

No.  II. 
Whtof  Ct^nas  ad  Satis/actendutny  on  an  order 
of  the  Court  of  Queen's  Bench,  for  pay- 
ment of  money. 

Victoria,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith  ; — ^To  the  She- 
riff of  ,  greeting       We  command  you 

that  you  take  C.  D.  &  he  shall  be  found  in 
your  baiHwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  at  West- 
minster,   immediately    after    the   execution 

hereof,  to  satisfy  A.  B.  £ ,  which  latdy 

in  our  Court  before  us  at  Westminster  by  a 
rule  of  our  said  Court,  entitled,  &c»  [as  the 
case  may  be]»  were  by  the  said  Court  ordered 
to  be  paid  by  the  said  C.  D.  to  the  said  A.  B., 
and  further  to  satisfy  the  said  A.  B  interest 

upon  the  said  sum  of  £ ,  at  the  rate  of 

four  pounds  per  centum  per  annum  from  the 

day  of ,  in  the  year  of  our  Lord 

,(b)  on  which  day  the  said  rule  was  made, 

and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord .  (To  be  continued.) 

(d)  The  day  on  which  the  Judgment  was  entered  up, 
or  if  entered  np  prior  to  the  Ist  of  October,  189®,  say 
from  the  Ist  day  of  October,  in  the  year  of  our  Lord 
1688,  omitting  the  words  on  which  day  the  Judgment 
aforeeaid  was  entered  up. 

(b)  The  day  on  which  the  rale  was  made,  or  if  it 
were  made  prior  to  the  Ist  of  October,  1888,  say  from 
the  1st  day  nf  October,  in  the  year  of  our  Lord  1838, 
oinittliig  the  words  on  which  day  the  said  rale  was  made. 


PBIVILEGB  OF  THB  HOUSB  Of 
COMMONS. 

Imprisgnhcnt  of  Mr,  Howard,  Mr.  Sto--^ 

dale* 9  Attorney i  by  order  of  the  Htfua  vj 

Commons* 

A  meeting  of  attomies  and  aoEdton  vn 
held  on  Monday  hist,  at  the  FveemaHms*  I> 
vem.  Great  Queen-street,  to  comnder  vhK&c 
any  and  what  steps  should  be  taken  in  cmi* 
quence  of  the  proceedings  adopted  agunrtMi 
Howard,  by  onier  of  the  House  of  Cohuubi 
in  reference  to  the  csae  of  '*  Stockdik.  t 
Hansard." 

Mr.  Charles  Shadwbi^  in  die  du«. 

The  following  resolutions  weve  almost  la 
nimously  agreed  to,  viz. — 

Moved  by  Mr.  Frere,  seoonded  by  McTta 
dale; 

That  the  members  of  this  profesnoa 
observed  with  much  alarm  the  procecdiB|;i 
the  House  of  Commons  in  impnaoning  iq 
tomey  of  the  Court  of  Queen's  Bench, 
having  acted  as  attorney  of  a  party  in  so 
in  which  it  was  supposed  that  a  p 
claimed  by  that  Honourable  Rouse  might 
called  ill  question 

Moved  by  Mr.  Adlington,  seconded  bj 
Kindtf ley ; 

That  it  is  the  undoubted  ria^t  of  all 
Majesty's  subjects,  who  consi&r  themsel 
aggrieved  by  the  act  of  any  person  who: 
to  seek  for  redress  in  her  Majesty's  co 
That  the  law  has  pointed  out  the  proper  re: 
for  an  erroneous  judgment  of  the  Courts, 
the  constitution  has  vested  in  the 
the  power  of  altering  the  law  as  may  be  n 
sary ;  but  that  the  constitution  does  not 
nize  in  any  person  or  body  in  the  state 
right  to  control  the  administration  of  the 
in  her  Majesty's  courts. 

Moved  by  Mr.  William  Lowe,  aeeonded  I 
Mr.  George  Law; 

That  &  suitors  in  her  Majesty's  cnfl 
are  entitled  to  the  assistance  of  their  si 
to  conduct  their  cases,  and  that  it  is 
to  the  enjoyment  of  that  right  that  the 
ney  should  be  protected  in  the  lawful  dischsr 
of  his  professional  duty,  and  that  this  mee 
without  expressing  an  opinion  on  any  pri 
claimed  by  the  House  of  Commons,  or  on 
conduct  of  any  of  the  parties  who  have  in 
the  displeasure  of  the  House,  is  of  opinion  th 
the  imprisonment  of  an  attorney  for  actinr 
his  professional  capacity  in  accordance  W 
the  decisions  of  the  Courts  of  Law  is  most  daa 
gerous  to  the  rights  and  independence  of  '^ 
profession  and  to  the  true  administratiofl  < 
justice. 

Moved  by  Mr.  Anderaoa,  Beconded  by  II 
Robert  B.  FoUett; 


Copyhold  JBnfranehitemeHt  Bill. 
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a  petition  embodying  these  resolutions 
( nted  to  the  House  of  Commons ;  that 
oq)orated  Law  Society  be  requested  to 
he  petition  to  lie  in  the  hsll  of  the  So- 
»r  signature;  and  that  James  William 
Id,  Esq.,  M.P.y  be  requested  to  present 
e  House. 

(1  by  Mr.  Beaumont,  seconded  by  Mr. 
aud  carried  unanimously ; 
the  thanks  of  this  meeting  be  cordially 
)  Mr.  Charles  Shadwell  for  his  conduct 
hair  this  day. 

The  petition  embodying  these  resolu- 
lying  for  signature  in  the  Hall  of  the 
rated  Law  Society. 

YHOLD  .•ENFRANCHISEMENT 

LL,^  (Continued  from  /?•  30 1 .  J 

residences  t 

cicscriptions  : 

ages,  fLB  nearly  as  he  can  ascertain  the 

more  than  one  tenant,  whether  admitted 
enants,  ojr  bow  otherwise : 
t'scription  of  the  lands  : 
ber  copyhold^  customarybf^Id^  Sul)jec^,to 
customary  freehold : 
at  }>arish  situated : 

iat  amount  assessed,  or  assumed  propor* 
ated,  with  other  lands  [»s  in  previous 

J  * 

nt  of  quit  or  free  rents : 

ier  held  at  fines  arbitrary  on  death  and 

a ;  at  fioea  certain,  or  how  otherwise  : 

ber  subject  to  heriots,  and  how : 

nt  received  for  each  of  three  last  heriots 

tenement : 

iier  subject  to  rights^  in  timber^  and  what ; 

T  to  each  tenement : 

lumber  of  changes  of  tepants  on  each 

t,  subject  to  fines  payable  on  death  or 

I),  during  the  last  sevanty,  or  such  other 

of  years  fa*  fixed  on]  : 

lumber  of  changes  of  tenants  during  the 

(1,  on  each  tenement,  subject  to  fines  on 


ly 

lidd  such  other  information  as  commis* 

^n.)y  direct ;  and  insert,  at  the  foot  of 

•lule,  the  amount  of  his  claim  for  com- 
11,  and  the  grounds  upon  which  the  same 
ited. 
r  to  make  inquiries  by  post  as  to  ages  of 

and  enactment  thst  tensnt  refusing  to 
>rmation  ^all  not  afterwards  be  allowed 
t  to  age  stated,  and  penalty  on  giving 
t^iteraenL 

ird  to  give  from  time  to  time  such  other 
'Cn  to  Commissioners  ss  they  may  re- 
^'th  penalty  on  default* 


29.  raluers  to  tah  particular  Circunutan" 
ces  of  each  Case  into  consideration. 

30.  Schedules  of  Vatuation  to  be  deposited 
for  inspection,  and  Meeting  to  determine  olh 
jections. 

Copies  of  schedules  by  valuers  to  be  lodged 
.  with  steward,  for  inspection  by  all  mterested  par- 
ties, without  chsrge,  and  notice  to  be  given  as 
Commissioners  may  direet,  with  penalty  on  dis- 
allowing inspection. 

I     Notice  to  fix  time  for  hearing  objections,  and 
at  such  meetings  objections  to  be  heard  and  de- 
termined by  assistant  commissioner,  with  power 
to  adjourn  when  requisite,  and  direct  any  further 
valuation,  &c.  to  be  made. 
j     No  person  to  be  allowed  to  object  without 
giving  five  days  notice  of  intention  to  object ; 
I  such  notice  to  be  left  with  steward,  and  inspected 
>  by  other  parties  with  schedules ;  forms  of  notices 
to  be  supplied  to  steward|  and  by  him  delivered 
'^to  party  applying. 

After  hearing  and  determining  objections, 
assistant  commissioner  to  amend  schedules,  and 
power  to  hjm  or  commissioners  to  an|iend  such 
^  valuations  or  schedule  as  to  alterations  by  deafh, 
change  in  ages,  &c.  on  ^tisfactory  proof,  by 
affidavit  or  otherwise,  that  such  alterations  ar^^ 
lequisite. 

31.  Expences  *of  Proceedings  tinder  the 
Act  (except  where  from  special  circumstances, 
the  commissioners  shad  direct  otherwise)  shall 
be  payable  as  follows :  where  the  valuers  shall 
be  appointed  by  tbe  tenants,  the  costs  of  valoa* 
lion  and  schedules  shsU  be  paid  by  the  tenants 
rateably  according  to  their  interest ;  but  where 
the  valuers  shall  be  appointed  by  the  lord  and 
tenants,  theoy  if  only  two  appointed,  tbe  lord 
shall  pay  one*half  and  the  tenants  one-half ; 
and  where  more  than  two  shall  be  appointed,  the 
lord  shsll  pay  one-third,  and  the  tenants  two- 
thirds  ;  and  in  case  of  dispute  as  to  costs  the 
commissioners  shall  have  power  to  decide  the ' 
same. 

I  3^.  Schedule  to  be  made  by  the  Commis- 
'Sioners.  Forthwith,  after  receipt  of  the  sche- 
I  dules .  settled  snd  amended,  the  commissioners 
shall  either  agree  to  apportionment  made  by 
valuers,  or  cause  a  schedule  to  be  made  of  the 
apportionment  to  be  made  of  the  sums  to  be 
paid  by  each  tenant,  taking  all  the  circumstances 
;of  each  rase  into  consideration. 

33.  Schedule  of  Apportiontmcnt  to  be  in- 
spected ;  Errors  pointed  out  and  rectified,  and 
then  confirmed. 

The  commissioners  shall  forthwith,  ailer  making 
such  schedule,  cause  a  copy  to  be  deposited  with 
the  steward  for  inspection  by  all  parties  in- 
terested ;  notice  is  to  be  given,  of  such  deposit,, 
and  steward  to  allow  inspection  under  a. penalty 
for  dflfauU ;  parties  iatev^ted  may  giye,npti|i^  of 
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obAecttons  by  parties  entitled  In  reversion,  and 
other  interested  parties,  as  in  sect.  36. 

46.  Apportionment  not  to  be  questioned  after 
Confirmation,  except  with  consent. 

47.  Commissioners  may  hear  and  determine 
Disputes  and  settle  Boundaries, 

If  any  action  or  suit  shall  be  depending  touch- 
ing the  right  to  or  amount  of  any  -fines«  other 
manorial  payments  or  incidents,  or  any  question 
sball  arise  thereon,  or  as  to  the  boundary  of  any 
lands  holden  of  the  manor,  or  precise  situation 
of  such  lands  as  shall  be  intermixed  with  other 
landsy  or  the  exact  quantity  of  the  lands  so 
holden,  or  any  difference  shall  arise  whereby  the 
proceedings  to  effect  any  enfranchisement,  whe- 
ther voluntary  or  compulsory,  as  aforesaid,  shall 
be  hindered,  the  commissioners  or  assistant  com- 
missioner may  appoint  a  time  and  place  in.  or 
near  the  manor  for  hearing  and  determining  the 
same,  and  inquire  into,  hear,  and  determine  such 
right  or  amount,  or  such  question  ;  and  their  or 
his  decision  shall  be  binding  and  conclusive  on 
ail  persons  to  whom  twenty  days*  notice  of  the 
time,  place,  and  intent  of  such  meeting  shall 
Jhave  been  given  or  left  at  his  abode,  or  with  the 
occupying  tenant,  with  a  penalty  on  the  occupy- 
ing tenant  for  omitting  to  send  the  notice  to  his 
landlocd,  or  party  for  whom  same  left,  and  shall 
be  liable  to  make  good  to  such  party  all  damage 
which  he  may  sustain  by  such  defaults. 

48.  Subject  to  Appeal  by  Issue  at  Law,  or 
OH  Case  stated. 

Appeal,  &c.  given  where  matter  in  dispute 
shall  exceed  the  sum  of  twenty  pounds  value. 

49.  Proceedings  not  to  abate  by  Death  of 
Parties. 

50.  Incase  of  Death,  Actions  to  be  brought, 

4fc, 

51.  Statute  of  Limitations  not  to  be  of- 
ferted.  Nothing  in  act  contained  to  revive  any 
right  to  fines  or  other  manorial  claims  now  or 
hereafter  barred  by  any  law  in  force  for  limita- 
tion of  actions  or  suits. 

52.  power  to  summon  fVitnesses,  4*c- 
Power  to  summon  witnesses}  call  for  returns, 
production  of  deeds,  &e. 

53.  Expencts  of  WitnesseSf  l^c.  Commis- 
aiopers,  or  assistant  commissioners,  may  order 
expences  of  witnesses  and  of  production  of  books, 
deeds,  court  rolls,  &c.  and  all  other  expences 
(except  salaries  or  allowance  to  commissioners  or 
assistant  commissioners)  incorred  in  settlement 
of  any  suit  or  diff*erence,  or  in  hearing  or  deter- 
mining any  objections,  &c.  to  be  paid  by  such 
interested  parties,  and  to  such  parties  as  they  or 
he  may  thmk  fit  and  reasonable. 

54.  General  Expences  and  Recovery.  Ex- 
pencfs  attending  enfranchisements  (except  other- 
wise provided  for)  shall  be  paid  as  commissioners 
may  in  apportionment  or  otherwise  under  their 


hands  and  seals  direct;  and  if  any  differenct 
shall  arise  as  to  amount  to  be  paid  by  or  to  any 
person,  the  commissioners  or  asstBtaot  commis- 
sioners may,  under  their  or  his  hand,  certify 
amount;  and  in  default  of  payment  the  axat 
may,  on  production  of  certificate,  or  of  a  depo- 
sited copy  of  apportionment,  be  recovered  before 
two  justices  of  peace,  by  distress  and  sale,  villi 
costs  of  application  and  proceedings. 

55.  Action  for  Expences^  If  expences  not 
levied  within  two  months  after  warrant  of  di^- 
tre^  granted,  the  person  entitled  (if  amount  in- 
cluding costs  of  distress  shall  equal  forty  ahil* 
lings),  his  executors,  &c.  may  recover  suns, 
with  costs  of  suit,  in  any  Court  of  law  at  Wta- 
minster,  against  party  named  in  certificate  or 
apportionment,  his  executors,  &c.  in  which  actiu  i 
such  certiHcate  or  copy  of  apportionment  sbai* 
be  satisfactory  evidence  of  the  amount  of  lod 
expences,  and  of  the  same  being  due  from  and  u 
the  parties  therein  named ;  and  the  certificate  '•' 
two  justices  under  their  hands,  which  theyar 
required  to  give  in  such  cases,  shall  be  satUf^- 
tory  evidence  of  non-recovery  of  such  expcun 
and  costs  under  the  distress. 

5H.  Expences  of  Trustees.  Every  tenant'  i 
the  manor  being  a  trustee  (save  as  agamsc  an  ni' 
admitted  mortgagee)  shall  be  entitled  to  reco^c 
in  like  manner  by  distress  or  action  respectivciJ 
all  expences,  costs,  and  charges  which  be  mat 
have  to  pay  under  any  such  certificate,  appoi 
tionment,  distress,  or  action,  from  the  pcr^^'i 
beneficially  interested  at  the  date  of  such  app<ir 
tionment  in  the  lands,  his  executors,  &c.  or  h 
like  distress  on  the  lands,  and  the  occup^f 
thereof  shall  be  entitled  to  deduct  any  such  ps; 
ments  from  any  rent  then  or  subsequently  due 
and  should  any  dispute  arise  a3  to  any  trustee 
ship  or  right  to  recover,  the  same  shall  be  ditcr 
mined  by  the  commissioners  or  assistant  coiu'M* 
sioners,  as  in  the  case  of  causes  of  differe:)cc 
before -mentioned ;  the  like  evidence  of  certi- 
cate,  &c.  to  be  admitted  in  any  such  proceed: r.gi 
or  action. 

57.  Copyholders,  Jfc.  having  Ihnited  hUi 
ests,  may  charge  Costs  in  certain  Cases, 

Tenants  having  limited  interests  may,  « 
consent  of  commissioners,  by  a  simple  entry  o> 
court  rolls,  charge  the  lands  with  the  costs  ard 
interest^  the  principal  being  however  reJuci^ 
one  twentieth  each  year ;  the  steward  to  chugt 
only  thirteen  shillings  and  sixpence  for  such  eivi 
and  copy,  which  is  not  to  b^  liable  to  stamp. 

58.  Expenses  payable  by  Lords  ofMaw^- 
Expenses  payable  by  Lords  having  partial  ^ 

terests,  or  being  trustees,  shall,  with  the  exjKfi^ 
they  may  reasonably  incur  in  empio}  ing  agcj ' 
to  protect  their  interests  or  otherwise  (the  ainoui:' 
of  such  expenses  being  subject  to  appro wl*' 
commissioners  or  assistant  commissioner,)  be ; « -' 
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rors  to  the  steward^  who  roust  icik}  thero   roents  for  tltu   purpose  of  tpportiooment,  and 
he  copy  apportionment   to  the  cominis-    which  ^hall  contain  a  statement  of  the  steward's 


;.  at  the  expiration  of  the  time  appointed 
vpection ;  the  commissioners  shall  then 
into  and  rectify  such  errors,  and  cause  the 
i onment  to  be  engrossed,  and  annex  any 
)r  schedules  thereto  required  for  elucidation 
',  and  confirm  the  same  under  their  hands 
lis. 


claim  for  compensation,  and  such  further  infor- 
mation relative  to  the  manor  as  commissioners 
shall  require,  with  like  powers  in  obtaining  in- 
formation, &c. ;  and  a  duplicate  of  such  schedule 
shall  be  kept  for  inspection  as  commissioners 
shall  direct ;  and  the  commissioners  shall  furnish 
I  j  steward  with  forms  of  notice  of  objection  to  be 


copies  of  every  confirmed  apportionment, 
cuments  annexed,  to  be  made  and  sealed 


Copies  of  confirmed  Apportionment  to  {delivered  to  party  applying  for  same. 
^oHted  with  Steward  and  Clerk  of  the       4'i.  Notice  of  Inspection  ;  Meeting  to  hear 

Objections  and  appoint  Faluers,  Sf-c. 

Forthwith  after  receipt  of  schedule  and  in- 
fonnation  the  commissioners  are  to  cause  notice 
coinmissioners ;  one  copy  to  be  deposited  I  of  duplicate  remaining  for  inspection,  and  shall 
ic  steward,  and  kept  with  the  court  rolh,  appoint  a  meeting  for  hearing  objections  to  the 
'i  Other  with  the  clerk  of  the  peace  for  the  schedule  by  any  persons  interested  givnig  five 
or  jurisdiction  within  which  the  manor  or  'days  notice  to  steward,  and  to  appoint  valuers; 

part  in  value,  comouted  as  aforesaid,  the  commissioners  or  assistant  commissioners 
e  situated,  to  be  kept  by  him  and  his  sue-'  shall  at  such  meeting  hear  and  determine  objec- 
;  and  all  persons  interested  therein  may  itions  or  adjourn  meeting,  and  then  hear  objec- 
Lcess  to  the  said  copies  respectively,  and  ■  tions  and  amend  schedule  accordingly,  and  ac- 
>pics  or  extracts  thereof  on  giving  reason- 1  cording  to  deaths,  &c.  happening  since  making 
tice  and  paying  two  shillings  and  sixpence  out  the  schedulci  and  determine  amount  of  com- 
ch  inspection,  and  three-pence  for  every  pensation  to  steward ;  and  valuers  are  to  be  ap- 
r-two  words  in  such  copies  or  extracts  :  pointed  as  at  voluntary  meetings,  when  one -half 
teinents  in  such  apportionment,  8tc.  to  be'  m  number  to  be  appointed  by  the  lord  and  the 


(1  a?  evidence  ;  and  deposit  to  be  notified 
rrtlsemcnt  as  commissioners  may  direct. 
Notice  to  Parties, 


other  half  by  the  tenants  ;  and  which  valuers  or 
their  umpires  are  to  be  appointed  as  in  voluntary 
enfranchisements,  shall  make  the  ]ike  declaration, 
commissioners,  before  confirming  any-  and  act  in  like  manner  and  with  the  like  powers, 
ent,  valuation,  assessment,  schedule  or  i  &c.,  as  if  appointed  imder  voluntary  enfranchise- 
<<iiment,  may  require  notice  thereof  to  be   ments. 

:n  such  manner  as  they  shall  direct,  to  i     41.   Power   to   Commissioners   to  appoint 
rson  next  in  remainder,  reversion,  or  ex- :  Valuers  and  Umpires. 

IT  of  an  estate  of  inheritance  in  any  manor  I  If  within  six  months  after  first  meeting,  to 
Is,  or  any  other  person  to  whom  they  may  appoint  valuers  in  compulsory  enfranchisements, 
notice  ought  to  be  given,  and  by  them-  or  if  like  period  from  confirmation  of  voluntary 
ur  assistant  commissioners  hear  and  dc-  agreement,  no  valuers  shall  have  been  appointed, 
:  any  objection  made  to  such  confirmation  or  valuation  not  made  and  sent  to  the  commis- 
pen>on  so  interested,  and  maj  direct  any  •  sioners,  the  commissioners  may  appoint  valuers. 


uicnt  accordingly. 
(Commissioners  may  correct  Errors  with 

nt. 

Lord,  and  a  majority  of  tenants  in  number, 
^u-thirds  in  value,  nu^y  request  that  this 
I  all  not  apply  to  them. 

Compulsory  Enfranchisement;  Com- 
ncrs  to  ascertain  Value, 
ver  to  commissioners  after  1st  day  of  Au^ 
1842,  by  themselves  or  assistant  commis- 
h  to  ascertain  value  of  enfranchisement 
no  agreement,  with  power  to  defer  doing 
::re  proceedings  commenced. 

Commissioners  to  require  Information 
Steward. 

i  commissioners  may  require  the  steward, 
i  ^here  no  steward,  to  furnish  them  with  a 
:!c  as  or  to  the  effect  before  required  to  be 
•^^ed  in  the  case  of  voluntary  enfranchise- 


42.  Inspection  of  Schedules^  Objections, 
4'c. 

A  copy  of  the  schedules  of  valuers  to  be  depo- 
sited with  steward  for  inspection,  as  in  cases  of 
voluntary  enfranchisement ;  notice  to  be  given  of 
such  deposit  and  proceedings  for  hearing  objec- 
tions and  making  amendments,  as  in  case  of 
voluntary  enfranchisements,  and  to  make  amend- 
ments in  steward's  schedule,  becoming  requisite 
from  deaths,  &c. 

43.  Expences,  Like  provisions  as  in  volun* 
tary  enfranchisements  (see  sect.  3'2). 

44.  Apportionment,  The  commissioners  to 
make  apportionment,  cause  schedule  to  be  depo- 
sited for  inspection,  and  proceed  to  confirmation 
and  deposit  of  copies  with  Clerk  of  Peace,  as  in 
voluntary  enfrancnisements. 

45.  Uotice  to  interested  Parties.  Com- 
missioners may  have  notice  given  to,  and  hear 
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out  of  the  first  monies  to  be  received  out  of  the 
enfranchisements  to  be  effected  under  the  Act. 

59.  Lands  to  be  charged  with  Enfranchise- 
tnent  Considerations  as  on  Mortgage  in  Fee, 

From  and  immediately  after  date  of  final  con- 
firmation of  apportionment  the  several  and  re- 
spective lands  holden  of  the  manor  shall  stand 
chargeable  with  the  respective  sums  mentioned 
in  the  apportionment  as  payable  to  the  lord  and 
steward  respectively,  with  lawful  interest  from 
that  day  until  payment ;  and  the  person  or  per- 
sons for  the  time  being  seised  of  the  manor  shall 
be  deemed  to  be  seised  of  the  said  lands  as  mort- 
gagee in  fee  thereof  for  the  benefit  of  the  lord  as 
to  the  sums  payable  to  him,  and  of  the  steward  as 
to  the  sums  payable  to  him  ;  and  that  (subject  to 
the  power  of  continuing  the  charge  at  the  option 
of  the  tenant  as  herein-after  pi'ovided,)  it  shall 
be  lawful  for  the  person  so  seised,  or  the  lord  or 
steward  respectively  in  his  name,  from  time  to 
time  to  adopt  such  means  and  proceedings  as  a 
mortgagee  in  fee  of  freehold  lands  is  entitled  to, 
for  the  enforcing  payment  of  such  principal  sums 
and  interest,  and  with  the  right  to  obtain  payment 
of  ail  attendant  and  incident  costs. 

60.  To  be  first  Charges. 

Such  sums  shall  be  first  charges,  and  h^ve 

{riority  over  all  mortgages,  charges,  and  incum- 
rancesj^&c. 
Poti)er  to  Mortgage,  Any  tenant  whose  lands 
^hall  be  enfranchised  may  charge  the  same  (or 
any  of  them,  if  he  holds  all  under  same  right  and 
for  same  estate,)  with  payment  of  such  sums  and 
costs  of  such  charge  ana  lawful  interest,  to  any 
person  advancing  same  and  his  executors,  admi- 
nistratorSy  and  assigns,  and  for  securing  payment 
thereof  to  demise  lands  by  way  of  mortgage,  for 
any  term  of  years  to  such  person,  his  executors, 
&c.,  or  to  such  other  person,  as  he  shall  appoint ; 
such  demise  to  be  made  with  a  proviso  or  odndl"- 
tion,  declaring  the  term  to  be  void  on  payment 
to  the  amount  thereby  secured,  witk  inteiesi,  at 
a  time  to  be  therein  appointed,  and  such  charge 
shall  have  the  like  priority,  &c.,  with  powers 
i^nd  rights  of  first  mortgagee. 

62.  Power  to  tenants  for  life,  and  tenants 
whose  lands  are  not  of  more  than  the  sinniial  va- 
lue of  20/.,  to  defer  payment  of  consideration 
for  enfranchisement  until  the  next  event  at  which 
fine  would  be  payable. 

63.  Power  to  Tenant  to  defer  payment  of 
Covsiderationfor  Enfranchisement.  For  pur- 
ppse  of  freeing  tenants  of  manors  from  the  incon- 
venience to  which,  in  certain  cases^  they  might 
be  subject,  by  an  immediate  liability  to  payment 
of  the  sums  to  be  awarded  to  the  lord  of  the 
manor  under  the  act,  it  shall  be  lawful  for  any 
tenant,  at  any  reasonable  time  before  final  ap- 
portionment as  aforesaid,  (to  be  fixed  by  the 
'^^vnmissionersy  or,  in  defiiult  of  thett  fixing  any 

at  any  other  time  or  until  within  ten  days 


nett  previous  to  such  apportionment,)  to  declare, 
by  notice  under  his  hand,  to  be  delivered  to  the 
lord  or  steward,  as  in  case  of  other  notices,  \i^ 
desire  that  such  compensation  shall  remain  a 
charge  on  the  lands  affected  thereby  for  any 
number  of  years  not  exceeding  Fqurteen,  or  a5i  tu 
tenants  for  lives  for  the  whole  period  of  his  life, 
and  one  year  longer  ;  and  which  notices  the  said 
steward  shall  forthwith,  or  with  the  schedule  of 
apportionment,  send  to  the  commissioners ;  and 
thereupon  the  said  commissioners  shall  insert,  iu 
a  column  of  the  apportionment  to  be  appropn- 
ated  to  that  purpose,  the  number  of  yeais  or 
period  for  which  such  charge  is  to  be  coutiaoed, 
and  thereupon  (subject  as  after  mentioned)  nu 
proceedings  shall  be  instituted  during  such  tens 
or  period  to  enforce  payment  of  ue  printipil 
money  so  apportioned;  provided  nevertheless, 
that  lawful  interest  shall  be  payable,  and  paid 
half-yearly  on  the  days  to  be  mentioned  in  such 
apportionment,  or,  if  not  mentioned  therein,  i; 
the  expiration  of  each  half  year,  computed  froa 
the  date  theredf,  and  that  such  proceedings  mar 
be  instituted,  and  nothing  in  the  Act  contaiaiil 
shall  extend  to  protect  any  tenant  or  other  per^ 
son  from  such  proceedings,  in  case  one  and  a 
half  year's  interest  shaU  remain  due  on  the  sai<^ 
principal  sum  apportioned,  or  un  any  part  thereo^l 
to  the  extent  of  one  half;  provided  also,  toil 
during  the  term  or  period  so  fixed,  the  lord  sbal 
not  be  compellable  to  receive  payment  of  the' 
principal  money  without  receiving  twelve  caletv^ 
dar  months  notice  of  intention  to  pay  off  tin! 
same,  aqd  that  in  case  the  interest  on  such  pnaj 
cipal  sum,  or  any  part  thereof,  shall  at  any  timr! 
or  times  be  in  arrear  thirty  days,  it  shall  be  laR*i 
ful  for  the  lord  or  party  for  ihe  time  being  end- 
tied  to  receive  suqh  interest  money,  to  levy  tbe 
same  by  distress  and  sate  of  the  goods  on  xht 
lands  and  tenements  enfranchised  and  aflfceted  byl 
such  enfranchisement  money,  or  any  of  theiSt  In 
like  manner  as  for  rent  in  arrear  and  subject  to 
recovery  by  distress. 

64.  To  whom  Monies  for  i... 
from  Itord^s  )Righ'ts  to  be  paid. 

Monies  to  be  received  for  enfiranchisemett 
from  lord's  rights  to  be  p^d  to  lord,  his  heirs,  or 
assignsywhen  absolute  owner,  for  limited  estate  s.t 
interest,  or  under  legal  disability,  to  be  paid  w 
follows  : — If  it  amounts  to  two  hundred  pounds, 
to  be  piud  into  the  Bank  of  EngUmd  uadcf  ilis 
1  Geo.  4.  c.  35. 

65.  When  less  than  two  hundred  pomuk. 
and  more,  than^  twenty  poands,  to  be  paid  into 
the  Bank  o{  £nglandj  or  to  trustees,  at  \hi 
option  of  the  parties. 

Where  twentv  pounds,  to  be  fnid  to  the  pc^ 
son  entitled  to  the  rents  and  profits. 

When  payments  are  deferred  by  tenants,  pro* 
vision  as  to  lords  being  tenants  for  Ufe. 

(To  be  eoniiHu&L) 


£h(^  and  FrwA  P(m$0g€.  810 

COURT  OF  QUEEN'S  BENCH, 

s  appointed  to  be  lieU  in  Middlesex  and  London,  before  the  Right  Honourable  Thomas 
i  DENMANy  Levd  Chief  Jnstioe  of  the  Conn  of  Queen's  Bench,  in  and  after  Easter  Tenn, 

IN  TERM. 


Middletex. 

$day April  '22 

ly April  25 

) May  1 1 


London* 


Tuesday May  12 


iV 


AFriR   TBRM. 

May  14  |  Fridav May  15 

Conrt  wiO  sis  at  elSTen  o'clock  in  Term,  in  Middlesex ;  at  twelve  in  London ;  and  in  both 

past  nine  after  Term. 

.^Long  causes  will  probablr  be  postponed  from  the  2?nd  and  2/ith  of  April  to  the  14th  of 

ind  all  other  causes  on  the  listo  for  the  22nd  and  25th  of  April,  will  be  taken  from  day  to 

i1  they  are  tried. 

^fended  caoses  only  will  be  taken  on  the  1 1  th  of  May. 

;  defended  as  well  as  undefended  causes  entered  for  the  Sitting;  on  May  12th,  will  be  tried 

day,  if  the  Flaintifi  wish  it,  unless  there  be  a  satisfactory  affidavit  of  merits. 


EXCHEQUER  OP  PLEAS. 

at  Nisi  Prius  in   Middlesex  and  London   before  the  Right  Honourable  Jambs  Lord 
«OER,  Chief  BaroA  «f   Her   Mijesty's   Court  of  Exchequer,  in  and  after  Easter  Term, 


ing    •     .     Wednesday 
comment      Thursday 

Friday      . 

Saturday 
ting    •     .  Monday    • 
urnment       Wednesday 

Thursday 

Friday 


•  April  22 
.  April  23 
.  April  24 
.  April  25 
.  May    4 

•  May  6 
.  May  7 
.  May    8 


in  TBRM. 

1st  Sitting     .     • 

By  adjournment      Thursday 


London, 
Wednesday 


2nd  Sitting  .     .     Monday 
By  adjournment      Tuesday 


Midditiex. 


7 


ATtBR  TBRM 
April   14 


London. 


(to  adjourn  only) 
The  Court  will  sit  during  Term  at  ten  o^dock. 


Apra  29 
April  30 

May  11 
May  12 

April  15 


LISH  AND  FRENCH  POSTAGE. 


dSDDCTlOV  or  FBBIfCR  FOSTAOB. 

LISH  PosTAOB.— The  Director-General 
Post-office  has  published  a  notice,  an- 
Dg  that  the  postage  charged  over  and 
the  amount  of  Pbstkge  on  aR  letters  sent 
^rance  to  any  part  of  England,  Scotland, 
eland,  for  whatever  distance  they  may  be 
t  within  the  United  Kingdom,  will  hence- 
)e  reduced  to  the  uniform  rate  of  10  de- 
or  1  francy  for  any  letter  not  exceeding  in 
t  half  an  ounce  English,  or  14  grammes 
^.  Certain  towns  in  the  counties  of  Kent 
Qssex,  the  postage  charge  to  which  is  under 


I  frane  for  such  letters,  according  to  a  scale  de- 
termined by  the  convention  of  the  30  th  of  March, 
1836,  will  continue  to  enjoy  the  same  privilege. 
No  alteration  is  made  in  the  charges  of  letters 
coming  from,  or  going  to,  countries  beyond  sea, 
and  conveyed  either  by  the  regular  packets  or 
merchant  ships  of  England.  Charges  of  all 
kbds  zeoeived  in  France  upon  letters  for  the 
English  part  of  the  postage  remain  subjected  te 
Use  following  English  tariff ;  viz.  for  aiiv  letter 
not  eoLceedi^  in  weight  half  an  ounce  English 
or  14  ffiammes  Frencht  single  postage ;  exceed* 
ing  hau  an  ounce,  and  not  exceeding  one  ounce 
or  28  grammes^  double  postage ;  exceedii^  one 
ounce,  and  not  exceeding  two  ounces,  or  56 
grammeSf  quadruple  postage;   and  so  on  for 
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every  additional  ounce  or  28  grammes  an  addi- 
tional double  postage  will  be  chaiged.  The 
French  charge  upon  letters  for  the  R-ench  part 
of  the  postage  remains  as  follows  : — For  every 
letter  not  exceeding  7^  grammes,  1  franc  ;  not 
exceeding  1 0  grammes,  1  f.  50c  ;  not  exceeding 
1 5  grammes,  2f. ;  and  so  on,  .50c.  being  added 
for  every  additional  5  grammes. — Oalu/nants 
Messenger. 


NOTICE  TO  CORRESPONDENTS. 


R.  F. — Every  articled  clerk  must  continue  to 
be  actually  employed  by  the  Attorney  or  So- 
licitor to  whom  he  is  bound,  or  by  his  agent, 
in  the  proper  business^  practice^  or  employ- 
ment of  an  Attorney  or  Solicitor  during  the 
entire  period  of  service  specified  in  the  Articles. 
Any  person  may  take  the  advantage. — See 
Taylors  Case,  5  Bam.  &  Aid.  538,  see  also 
10  Bam.  &  Cress.  511. 

R.  E.  I.— S.  A.  W.— I.  G.— O,  L.— I.  L. 
— C.  W.— W.  D.— I.  T.  G.— P.  H.— T.  A. 
S. — all  under  consideration. 

We  have  this  week  again  contrived  to  insert 
the  Answers  to  two  Problems. — We  have  many 
in  arrear. 


NOTICE  TO  SUBSCRIBERS. 

The  applicants  (very  many)  for  a  double 
number  are  at  present  in  the  minority. 

We  direct  attention  to  tlie  letter  signed 
"  Amicus.** 


TO  THE   EDITOR    OF  THE    LEGAL   GUIDE. 

Wycombe,  Mar.  9,  1840. 

Sir, — By  your  Notice  to  Subacribeni,  in 
Yoor  number  of  the  7th  inat.  you  propose 
issuing  a  double  number  monthly,  which  I 
hope  will  be  carried  into  effect  as  early  as  con- 
venient. I  hope  you  will  still  continue  the 
insertion  of  the  Questions  and  List  of  those 
who  pass. 

You  will  perhaps  allow  me  once  more  to 
mention  a  mgested  index.  If  there  are  any 
of  your  aubBcribers  averse  to  it,  then  let  those 
who  wish  it  each  subscribe  a  sum  ;  then  it  can 
be  done  without  the  malcontents.  I  shall  be 
moat  happy  to  subscribe  any  sum  you  think 
necessary.  When  the  Tolnme  is  finished,  the 
index  to  that  and  the  two  previous  ones  can 
be  published  together.  Truatine  you  will  ex- 
cuse the  length  of  my  remarks^  I  remain  your 
humble  servant, 

Amicus. 


(From  a  Corrbspomdsnt.) 

The  African  Institution  of  Paris  hate  t^ 
cently  elected  Owen  Flintoff,  Esq.  A.M.  i 
Vice-President,  as  a  mark  of  their  approbatioi 
of  his  work  on  the  Rise  and  Progress  of  tW 
Laws  of  England  and  Wales. 


(From  a  Correspondbnt.) 

Hbkry  Villibrs  de  BillinghurbtTaylm 
was  called  to  the  Bar  by  the  Honorable  Societf 
of  the  MiDDLB  TBMPLBy  Jan.  18. 


ERRATUM. 


P.  S08.  Coart  of  Common  Pleas— the  name  of  tk 
case  in  the  title  it  omitted,  read  Aston  and  meihai 
V.  HeMselL 


P 


JuMt  Publithedy  priee  4f ,  to  be  eoniiimod  JfonlU^ 

Vol.  IV.  Part  II. 

RECEDENTS  IN  CONVEYANCIW 
adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  bj 
Thomas  Georob  NVbstbrk,  Esq.  F.R.A.&^ 
the  Middle  Temple ;  Author  of  <•  The  Commed 
taries  on  the  Constitution  and  Laws  of  Ei^glaiidvl 
dedicated  by  command  to  her  Majesty  theQnce^ 
&c.  in  continuation  of  the  Preckdbnts  b) 
S.  Vallis  Bone,  E&q.  . 

This  worky  independent  of  the  Pkecedenii^ 
which  are  all  drafts  of  actual  practice^  aboouA 
with  valuable  practical  information  to  Town  id 
Country  Soucftors.  The  Not  as  are  to  4 
purpose  only.  Among  these,  the  lerm  **  C< 
TOM  OF  TUB  Country/'  is  fully  explained, 
Tables  are  given,  shewing  those  Customs  in  d 
SEVBRAL  Counties  of  England  for  grant' 
Lbasbs  as  to  the  Term — time  of  entry- 
days — ^rotation  of  crops — ^restrictions  on  tcoi 
— ^repairs— draining — manuring — also  the  ' 
relating  to  Mining  Lbasbs.  —  Almost 
Number  contains  a  nbw  form  of  InslrumeBt 
meet  the  existing  state  of  the  laws. 

Vol.  III.  was  published  December  l» 
Table  of  Contents,  price  1 7s.  Price  of  V( 
and  II.  £\.]0s. 

LoDdon :  John  Richards  and  Co., 

194,  Fleet-street. 

This  Work  will  be  completed  in 


Bool 
VeU. 


Printed  by  Qbobob  Norman,  at  hit  Printiaf 
S9,  Maiden  Lane,  in  the  Parish  of  8L  Phal, ' 
Garden,  In  the  County  of  Bfiddtos^r  ;  cad  P« 
by  John  Hicbards,  Law  BookyHwr,  19^^ 
Street,  in  the  Parish  of  8t.  DuMiaB^B^haH 
in  the  aty  of  Jjoadon^-HtuHllVy  ><<■*  ^' 

f. 


S9e  ftrgal  Sitilrt 


[IL] 


SATURDAY,  MARCH  21,  1840. 


tNo;  21. 


IT  LAWS  or  VUOm  fbopbktt. 

Bmat  II. 


3  fc  4  Wm.  IV.  cap.  74. 
/or  eib  ^froKficm  ofFinei  and  Beco- 
t,  and  /or  the  Substitution  of  more 
'«  3Iodes  of  Assurance.  ^  i 

(CMiksued/rempage  170.) 

;sTBBg  TO   SOTPDET  COHrillVBIIT 
RuiAlNDBttS. 

nXGSnT   RSMAIXDSR,  AND  A  BlOBT 
OF  ENTftT  DvtVBD. 

:o  the  •ecoad  prmcipal  qneaUoUt 
lether  the  limilaCioiM/to  tlia  fini  asd 
ms  of  Bus^f  w«re  wiA)  barred  by 
and  recorery,  witboat  tbe  joining  of 
tees  ?  It  was  iiMi^ted  vpoo,  to  «bew 
re  barred,  ^ri^t  that  no  estate  at  all 
D  the  trustees ;  secondly^  if  any  estate 
it  waa  a  coAtuig^testatejipr  a  right 
r  onl J ;  madf  tkirdlf,  that  whatevar 
waa,  it  Witt  aflbctnUjr  barred  b^  the 
i  recoYcty. 

•  the  flnl»  wa  ate  of  opiiiiofi,  that  an 
:ommenced  m  Ihe  traateas  immedi* 
ter  tbe  drtwiBii»tion  0t  Iba  tarnt  for 
ifj    BID  Di  mt  %n  umafiui  iwim  a,  tit 

0  tba  aeoasd*  ^athar  tb*  aetata  to 
ittea  waa  ttt^Mtffd  or  eM^ingiMM:  estate, 
id  to  w  iba  gnaa  ^tOniiiif  bi  the 
III. 


coaa  \  tbe  dootrtne  of  eontlngent  ramaitidera 
is  very  nice  and  iatricate,  and  if  we  were  to 
cita  all  tbe  oaaea  in  the  booka,  I  fear  wa 
alMMiU  ratber  pnssia  tba»  explain  the  difl^ 
cahy,  Xbe  definition  of  a  contingent  re-* 
mainder  laid,  down  by  the  lOonivel  lor  tha 
plaintiff,  that  a  reoMiinder  waa  Mntingent 
wban  k  waa  nn^rtain,  whether  it  wMld 
tale  effect  or  not,  ibi  by  no  means,  the  legal 
notion  of  a  contingent  raasainder  $  it  is  not 
the  nncertainly  of  tafchg  dfeet  is  poa^ssfon 
that  nakea  it  eontingant :  if  an  estate  la 
liasitad  to  A.  for  Hfe,  remalndef  to  B.  smd 
the  heirs  of  bis  body,  every  otae  will  allow 
that  this  is  a  vested  remainder}  and  yet,  it 
must  ba  allowed,  that  it  ia  nnoertain,  whether 
B.  may  not  die  witboat. hairs  of  bia.body 
before  the  death  of  A^p,  bSsA  consequently 
the  vemaiqdar  iiaay  never  take  effect  in  pos** 
session*.  r  '  ^ 

W»  bava  eonaiderad  tlua  poia<>  a  good 
deal,  and  are  of  opinion^  tliat  all  Contingent 
ramain^deta  majf  bo  reduced  to  these  two 
haada :  ^firetp  Where  a  raasi^ndor  is  littited 
|0  a  person  not  in  being,  and  who  may  poi« 
sibly  never  exist;  and,  secondly ^  where  a 
J  remainder  dcqpenda  upon  a  oootingeaey  col-* 
bteral  to  the  oontinnance  of  Ae  particnlM 
estate.  I  will  give  an  instance  of  ^cH :  if 
an  astala  ia  limited  to  A«  far  life,  die  re- 
|nmindar  to  bia  ffvst  son  befoM  he  baa  any 
child,  this  b  a  contingent  remainder  of  the 
trat  kind,  fer  it  ia  vncartain  wbatbar  be  wUI 
bav»a«y  aoa.    If  a»  aaiaia  is  limited  to  A. 

Y 
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for  life,  and  after  the  death  of  I.  S.  to  B.  in 
fee,  or  after  I.  S.  shall  come  from  Rome ; 
this  is  a  contingent  remainder  of  the  second 
kind,  for  it  is  uncertain  what  time  I.  S.  shall 
die,  or  shall  come  from  Rome.  For  as  the 
law,  for  many  good  reasons,  will  not  permit 
the  freehold  to  be  in  abeyance,  it  expects 
the  contingent  remainder  to  take  place  when 
the  particular  estate  determines,  and  it  can- 
not immediately  Test  in  those  cases,  when  it 
is  uncertain  whether  the  contingency  will 
happen. 

The  present  case  comes  under  neither  of 
these  heads,  the  trustees  are  in  being  and  ca- 
pable of  taking.     The  estate  does  not  depend 
upon  any  contingency  collateral  to  the  con- 
tinuance of  the  particular  estate  ;  we,  there- 
fore, are  of  opinion  that,  subject  to  the  term 
of  99  years,  a  good  estate  of  freehold  vested 
in  the  trustees  during  the  life  of  Robert  Dor- 
mer,   I  will  put  one  case  : — Supposing  a 
person  grants  an  estate  to  A.  for  99  years,  if 
A.  should  so  long  live,  and  after  the  death  of 
A.  to  another  ;  supposing  A.  should  outlive 
the  term,  or  commit  a  forfeiture,  is  not  the 
freehold  vested  in  the  grantor  during  the  life 
of.  A.,  and  has  not  he  a  power  to  enter,  and 
if  he  has  an  estate  in  this  case,  may  he  not 
grant  it  away  upon  the   same  terms,  and 
would  not  his  grantee  have  the  same  estate  ? 
Butconsider  what  would  be  the  consequence, 
if  the  trustees  do  not  take  but  upon  a  contin- 
gency, their  heirs  cannot  take  ;  and  if  the 
trustees  die  before  the  contingency  happen, 
the  limitation  to  their  heirs  fail,  and  if  the 
estate  limited  here  to  the  trustees  is  contin- 
gent, so  are  the  limitations  to  trustees  in  all 
settlements,  and  consequently  all  the  settle- 
ments for  these  200  years,  ever  since  the  sta- 
tute of  uses,  may  be  questioned.    But,  can 
we  conceive,  my  Lords«  that  every  one  has 
been  mistaken  fo^  these  200  years,  and  that 
this  new  light  is  just  now  arisen  to  ub7 
Sorely  it  is  a  much  less  evil  to  make  a  con- 
struction, even  contrary  to  the  common  rules 
of  law,  (though  I  think  this  is  not  so,)  than 


to  overthrow,  I  may  say,  100,000  settle- 
ments ;  for  it  is  a  maxim  in  law,  as  well  ai 
reason,  communis  error  facit  jus. 

As  to  the  RIGHT  of  ENTRY,  I  should  Bcarc€ 
have  thought  it  deserved  an  answer,  but  that 
some  weight  has  been  laid  upon  it :  we  we 
of  opinion  that  a  right  of  entry  alwap  sup- 
poses an  estate  ;  for  what  is  a  right  of  entry 
without  a  right  to  hold  and  receive  the  pro- 
fits ;  therefore  I  have  always  thought,  that 
if  an  estate  is  granted  to  a  man,  reserving 
rent,  and  in  default  of  payment,  a  right  of 
entry  was  granted  to  a  stranger,  it  was  voii 
A  case  was  cited  to  endeavour  to  shew  that  % 
I  right  of  entry  might  subsist  without  u 
estate  ;  but  I  am  inclined  to  think  some  m^ 
terial  circumstances  in  that  case  are  omitted, 
and  are  agreed  in  our  judgment,  that  the  k 
is  otherwise;  and  for  these  reasons  are 
opinion,  that  not  a  mere  right  of  entiy  or* 
contingent  estate,  but  an  estate  of  freeholdi 
was  vested  in  the  trustess  daring  the  lile  oi 
Robert  Do  rmer.         ( To  be  continued.) 


PROBLEM  XXI.  VOL.  IIL 


Powers. 

In  what  cases  will  a  defective  execatioo  ol 
a  Power  be  supported  ? 

TO  THE  EDITOR   OP  TBB  LEGAL   QUIDS.    ^ 

ANSWER  TO  PROBLEM  XL— Voui 

Heirs  special  or  general.     What  h  tiM 
present  state  of  the  law  with  regard  t 
tations  to  heirs  special  or  general? 

A  recent  Statute  has  materially  all 
the  law  with  regard  to  limitalioiM  to 
general  or  special,  by  abolishing  that 
plezing  rule  of  law  commonly  known 
the  rule  in  Shelley's  Case»  and  the  namei 
decisions  following  that.  memoraUe 
But  as  there  is  a  saving  danae  in  the  Afltl 
to  limitations  made  before  the  1^  Jfni 
1834,  to  the  heirs  of  a  person  then  livii 
is  absolutely  necessairy.  to  aii4ex8taDd 
e£fect  of  such  limitations  runder  the  old 
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i  as  then  divide  our  subject  as  follows, 

:.  The  effect  of  limitations  to  heirs  spe- 
>T  general  before  the  3  &  4  W.  4.  c.  106. 
IIv.  The  effect  of  soch  limitations  since 
assiQ^  of  this  Act. 

'.«/,— It  was  affirmed  in  Shelley's  Case, 
vhere  by  the  same  instniment  by  which 

Estate  was  given,  the  remainder  was 
4  to  the  heir  or  heirs  of  the  body  of 
;nant  for  life,  whether  immediate  or 
:t  to  other  Estates,  the  life  estate  and 
nder  united,  and  the  intended  tenant 
e  became  entitled  to  an  estate  in  fee- 
3  or  fee- tail,  bat  so  as  not  to  prejudice 
intervening  interests.  1  Co.  104  a. 
^an  Estate  was  conveyed  to  A.  for  life, 
oder  to  the  heir  or  heirs  of  the  body 
if  the  construction  had  been  according 
strict  meaning  of  the  words,  A.  would 
taken  an  estate  for  life  only,  and  the 
ader  to  the  heirs,  &c.  of  A.  would  have 
I  contingent  remainder,  thereby  making 
eirs  take  as  purchasers:  but  such  a 
notion  would  have  been  attended  with 
inconveniences. 

The  Lord  of  the  fee  would  have  been 
red  of  those  claims  to  which  he  would 
)een  entitled  in  case  the  heirs  had  been 
to  take  by  descent,  such  as  wardship 
larriage. 

Ij.  The  remainder  being  contingent, 
!ehoId  would  have  been  in  abeyance. 
Ij.  No  alienation  could  have  taken 
in  the  lifetime  of  the  ancestor. 
ras  therefore  decided,  that  in  all  such 
tions  of  legal  estates,  Cart.  170.  De- 
of  trust  estates,  Feame  Cont  Rem. 
nrrenders  of  copy  holds,  Oilb.  Ten.  270. 
ssignments  of  terms  of  years,  Feame, 
be  heirs  should  take  by  descent,  and 

immaterial  whether  the  ancestor  took 
press  limitation  or  by  implication  of| 

re  are,  however,  many  exceptions  to 
niW,  ex.  gr.  Where  the  ancestor  takes 
tate  for  years  only.     Sir  William  Tip- 1 


pin's  case  cited  1  P.  Wms.  350.  where  the 
limitations  to  the  ancestor  and  his  heirs  are 
made  by  different  conveyances.  Cranmer's 
Case,  2  Leon.  57.  Where  the  word  heirs 
is  clearly  explained  to  mean  sons,  or  chil- 
dren, or  issue,  or  where  words  are  added  to 
show  that  the  limitation  is  intended  to  apply 
to  the  heir  apparent  as  a  gift  to  the  heirs 
male  now  living ;  or  the  word  **  heir"  in  the 
singular  number  is  used,  if  coupled  with 
other  words  of  explanation.  Lewis  Bowles' 
Case,  11.  Co.  SO.  Walker  v.  Snow^  Palm. 
350. 

The  rule  was  held  not  to  apply  in  ex- 
ecutory contracts,  such  as  articles  made  in 
contemplation  of  marriage,  1  Bro.  C.  C.  222. 

Where  an  Estate  for  life  is  limited  to  the 
parents,  and  the  subsequent  limitation  is  to 
the  heirs  of  both  their  bodies,  I  Rol.  Rep. 
238.  Where  the  limitation  to  the  heirs  proves 
an  intention  that  they  are  to  take  differently 
from  the  usual  course  of  descent,  as  where  a 
remainder  is  given  to  the  heird,  and  heirs 
female,  of  the  bodies  of  their  ancestors. 

Mr.  Hargrave  in  his  masterly  observations 
on  the  rule  in  Shelley's  Case  observes,  that 
when  it  is  once  settled  that  the  donor  or  tes- 
tator has  used  words  of  Inheritance  according 
to  their  legal  import ;  has  applied  them  in- 
tentionally to  comprise  the  whole  line  of 
heirs  to  the  tenant  for  life,  and  has  really 
made  him  the  terminus  or  ancestor  by  refer- 
ence to  whom  the  succession  is  to  be  regu- 
lated, then  it  will  appear  that  being  con- 
sidered according  to  those  rules  of  policy 
from  which  it  originated,  it  is  perfectly  im- 
material whether  the  testator  meant  to  avoid 
the  rule  or  not ;  and  that  to  apply  it,  and 
declare  the  words  of  inheritance  to  be  words 
of  limitation,  vesting  an  inheritance  in  the 
tenant  for  life,  as  the  ancestor  and  terminus 
to  his  heirs  is  a  mere  matter  of  course.  That 
on  the  other  hand,  if  it  be  decided  that  the 
testator  or  donor  did  not  mean  by  the  words 
of  inheritance  after  the  estate  for  life,  to  use 
such  words  in  their  full  and  proper  sense ; 
nor  to  involve  the  whole  line  of  heirs  to  tJ' 
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tenant  for  life,  and  ine  nUe  the  whole  of  his 
inheritable  blood,  and  make  him  the  ancestor 
or  terminus  for  the  heirs ;  but  intended  to 
use  the  word  *^  heirs'*  in  a  limited,  restrictive, 
and  untechnical  sense,  and  to  point  at  such 
individual  person,  as  should  be  the  heir,  &c. 
of  the  tenant  for  life  at  his  decease,  and  to 
give  a  distinct  estate  of  freehold  to  such 
single  heir,  and  to  make  his  or  her  estate  of 
freehold  the  groundwork  for  a  succession  of 
heirs,  and  constitute  him  or  her  the  ancestor 
terminus  and  stock  for  the  succession  to 
take  its  course  from ;  in  every  one  of  these 
cases  the  premises  are  wanting,  upon  which 
only  the  rule  in  Shelley's  Case  interposes  its 
authority,  and  that  rule  becomes  quite  ex- 
traneous matter.  The  previous  enquiry, 
therefore,  will  be,  whether,  by  a  remainder 
to  the  heirs  either  general  or  special  of  a 
preceding  tenant  for  life,  it  is  the  meaning 
of  the  instrument  to  include  the  whole  of  his 
inheritable  blood,  the  whole  line  of  his  heirs ; 
or  to  design  only  certain  individual  persons 
answering  to  the  description  of  heira  at  his 
death.  If  the  former  is  the  sense  the  rule 
always  applies,  and  by  vesting  the  remainder 
in  the  tenant  for  life,  forces  it  to  operate 
by  limitation,  even  though  the  instrument 
should  contradictorily  and  inconsistently  add 
in  express  terms  that  the  remainder  should 
operate  as  a  contingent  one,  and  enure  so  as 
to  make  the  heirs  purchasers.  If  the  latter 
sense  is  adopted,  the  rule  is  as  invariably 
foreign  to  the  case,  and  the  remainder  con- 
sequently is  contingent  till  the  death  of  the 
tenant  for  life,  apon  which  event  the  heir 
takes  by  purchase,  I  Hargr.  Law  Tracts, 
756,  W7. 

Lord  Thurlow  is  reported  to  have  said. 


heirs  shall  take  it  by  descent,  and  not  u 
purchasers:  and  that  the  case  stated  bj 
Anderson,  in  Shelley's  case,  of  a  limitation 
to  the  use  of  A.  for  life,  remainder  to  the 
use  of  his  heirs,  and  of  their  heirs-female^ 
was  the  only  one  to  the  contrary ;  and  in  that 
case  the  word  '*  heirs  *'  must  be  a  description 
of  the  persons,  in  order  to  let  in  the  limita- 
tion to  the  heirs-female. 

Secondly.  This  rule,  the  source  of  so 
much  litigation,  and  the  death-blow  to  tin 
intentions  of  so  many  testators,  has  at  last 
come  under  the  consideration  of  the  Legis* 
lature,  chiefly  owing  to  the  suggestions  of 
Mr.  Tyrrell;  and  is  now  abolished  as  to 
cases  of  conveyances,  &c.  arising  after  3bt 
December,  1833. 

The  3rd  section  of  the  aforesaid  Act  de- 
clares, that  after  the  Slst  December,  1833^ 
an  heir  shall  be  entitled  under  a  devise  to 
him  in  a  will  to  take  as  a  devisee ;  and  thai 
a  limitation  to  a  grantor  and  bis  heirs  in  aoj 
assurance  executed  after  the  same  time  shall 
create  an  estate  by  purchase. 

Where  heirs  take  by  purchase  under  limi- 
tations to  the  heirs  of  their  ancestors,  the 
land  shall  descend  as  if  the  ancestor  had 
been  the  purchaser.  ^Sec.  4. 

Limitations  made  before  the  1st  Januarti 
1834,  to  the  heirs  of  a  person  then  liviogi 
are  to  take  effect  as  if  the  Act  had  not  bcti 
made. — Sec.  12.  J.  A.  M. 

Smpertal  flarlianient* 

HOUSE  OF  LORDS— ENGLAND. 


March  17. 
Tai  Lord  CaAKCBLLoa'a  Nbw  Bux. 

The  LoRDCHAMCeLLom  brought  in  a  Bill  ij 
Cacilitating  the  Adminutratian  of  JMstiee,  i 
which  the  following  is  an  analysis. 

The  preamble  sets  forth  that,  «'  Whereas 
administration  of  justice  bj  her  Migesty  id 
eil  would  be  greatly  £aeiUtatcd  by  the 


in  Janes  v.  Morgan^  1  Bro.  C.  C.  206,  that 

all  possible  heirs  must  take  as  heirs,  and  not 

as  purchasers :  that  in  all  cases  where  the 

limitation  ia  of  an  estate  in  freehold  to  alneatof  a  judge  to  preside  in  the  luaioai  < 

man,  and  afkerwarda  to  bis  heirs,  &c.  (whe- 1  tee  of  the  privy  council ;  be  it  thcndbie^^ 

*!.       ^«^-.i  ^.  ^^^u\\  ^^  ••  4^  «;»^  ;♦  4^  y  by  the  Queen's  Moat  Excellent  Maj«slr/N 

thargenend  or  .pecud)  bo  as  to  giye  it  to  I  'cUo..  1  «o,id«.  thrttb.  MM««kt 

th«  liein  u  •  draoBiMtum  or  class,  "><  |  iw  tppoiattj  yiflt-PityiHi*  i^ihr  PrpT  ~ 
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aose  ^  mapowta  her  Ma]eit3r  to  appoint  a 
ber  of  the  judicial  committee  temporary  Vice- 
dent  of  the  Privy  Coancil,  &c. 
aase  3  proTides,  that  no  matter  be  heard  by 
iai  committee  nnless  in  the  presence  of  four 
bers  of  judicial  committee,  of  whom  Vice- 
Jent.  &e.,  to  be  one.  Proviso,  her  Majesty 
jirect  any  matter,  &e.,  to  be  heard  by  three 
)in  of  judicial  committee.  1 

mse  4  enacts,  that  Judges  not  being  mem- 
)f  judicial  committee,  &c. ,  to  be  assistants  to 
ilttee. 

lose  5  enacts,  that  the  ordinary  duties  of 
s  attending  judicial  committee  to  be  per- 
il by  other  jndgea  during  their  absence. 
mse  6  declares,  that  the  business  of  the  Plea 
jf  her  Majesty's  Court  of  Exchequer  at 
minster  has  of  late  years  greatly  increased, 
;  transfer  to  the  Court  of  Chancery  of  the 
iction  of  the  said  Court  of  Ei chequer,  as  a 
of  equity,  would  relieve  the  judges  of  the 
]!ourt  of  Exchequer,  and  would  otherwise 
to  promote  the  public  advantage ;  and  it 
^nacts,  that  the  jurisdiction  of  the  Court  of 
fqaer,  as  a  court  of  equity,  fcc,  be  abolished, 
ransferred  to  the  Court  of  Chancery. 
tose  7  provides,  thai  suits  depending,  and 
edings  transferred  to  Court  of  Chancery,  be 
d  on  aceor£ng  to  the  practice  of  that  court, 

vise  8,  gives  power  to  Court  of  Chancery, 
nummary  way,  to  restrain  Bank  of  England, 
om  permitting  transfer  of  stock, 
luses  9,  10^  11,  12,  13  and  14,  vakepro- 
1,  that  the  stocks,  fce.  in  the  name  of  Ac- 
ant- General  of  Court  of  Exchequer,  be 
'erred  into  the  name  of  the  Account-General 
i  Court  of  Chancery,  ke, 
iases  15  and  16  make  provisions  for  the 
ion  of  offices  and  the  transfer  of  proceedings. 
ause  \  7  says,  "  And  whereas  the  duties  of 
laster  of  the  Rolls  as  Vice-President  of  the 
'  Council  will  pevent  his  devoting  so  much 
)  time  as  heretofore  to  the  hearing  of  causes 
lancery :  and  whereas  the  business  of  the 
t  of  Chancery  has  of  late  years  greatly  in- 
ed,  and  by  reason  of  the  tranmr  to  the 
t  of  Chancery  of  the  equitable  jurisdiction  of 
'Oart  of  Exchequer,  further  duties  will  de- 
on  the  Court  of  Chancery ;  il  is  therefore 
iient,  for  the  better  administration  of  justiee 
e  said  Court  of  Chancery,  that  two  addi- 
1  judges  should  be  appointed  to  assist  in  the 
large  of  the  judicial  functions  of  the  Lord 
icellor.  Be  it  therefore  further  enacted, 
it  shall  be  lawful  for  her  Majesty  to  nomi- 
and  appoint,  by  letters  patent,  undler  the  great 
of  the  United  Kingdom,  two  fit  persons  to 
dditional  judges  assistant  to  the  Lord  Chan- 
r  in  the  dikbarge  of  the  judicial  funetions  of 


hts  office,  each  of  suoh  additional  jttdgaa  to  be 
called  Vice-Chancellor.'* 

(T0  b€  etmHmui) 


HOUSE  OF  COMMONS— ENGLAND. 

March  13. 

PftLVTBD  PaPBRI • 

(In  Committee).-*Fir«t  danse  (piooeedingi^ 
criminal  or  civil,  against  persons  for  publication 
of  papers  printed  by  order  of  Parliament,  to  be 
stayed  upon  delivery  of  a  certificate  and  affidavit 
to  the  effect  that  such  publieation  is  by  order  of 
either  House  of  Parliament)  p.  1 , 1. 20.  Amend* 
ment  proposed  to  leave  out  the  words  **  here- 
tofore, now,  or.**  Question  put,  **That  the 
words  proposed  to  be  left  out  stand  pait  of  tha 
clause.^*  The  Committee  divided — Ayea,  179; 
Noes,  9. 

Order  read,  for  consideration  of  petition  of 
Messrs.  Hansard  (presented  March  12.)  Pettp 
tion  again  read. — Kfotion  made,  and  Question 
put, — **  That  John  Joseph  Stockdale,  bv  com* 
mencing  ^nd  prosecuting  the  action  now  depend- 
ing at  his  suit  against  James  Hansard,  Luke 
Graves  Hansard,  and  Luke  James  Hansard,  and 
in  which  a  notice  of  action  was  aerved  on  the 
9th  day  of  this  instant  March,  such  action  being 
brought  for  acts  done  by  the  defendants  as  the 
officers  and  servants  of  this  House,  and  under 
and  pursuant  to  the  authority  of  the  ordeva  and 
resolutions  of  this  House,  made  in  exercise  of 
the  privileges  of  Pariiament,  has  been  guiltv  of 
a  contempt  of  this  House,  and  a  violation  of  the 
privileges  thereof;  and  that  all  sherift,  under- 
sheriffs,  agents,  bailiffs,  officers,  clerks,  and  othera, 
who  shall  act,  aid,  or  assist  in  the  continuing, 
furthering,  and  prosecuting  the  said  action,  wiU 
also  be  guilty  of  a  contempt  and  violation  of  the 
privileges  of  this  House,  and  subject  themselves 
to  the  severe  censure  and  displeasure  of  this 
House."  The  House  divided  —  Ayes,  98; 
Noes,  33.  " 

March  17. 

Petition  of  thb  Attornibs  and  Solicitors. 

Mr.  Fr€$hficld  presented  ths  following  peti- 
tion,  signed  by  757  attoroisa  and  solicitors  of 
the  courts  of  law  and  eqmty. 
'<To  the   Honourable  the   Commons   of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 
IB  Parliament  asaemblctl. 

«<The  humble  petition  of  the  underngnad 
attomies  and  aoUcitors  of  her  Majeaty'a 
eourta  of  law  and  e<{oity, 
"  Showeth,— That  yow  petilioiieia  bave  •een 
with  alarm  the  proeeedin«i  d  your  h<mouTaUe 
House  with  reference  to  the  cause  of  Stockd^e 

u.  Hansard.  #i  ^, 

-  Your  oetkioners  bog  l««r«  «•?•«« ui\y  t 
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sabmit  to  your  honourable  House  that  it  is  the 
undoubted  right  of  all  her  Majesty's  subjects, 
who  consider  themselves  aggrieved  by  the  act  of 
aify  person  whomsoever,  to  seek  for  redress  in 
her  Majesty's  courts. 

**  That  your  petitioners  submit  that  all  suitors 
in  her  Majesty's  courts  are  entitled  to  the  assist- 
ance of  their  attorney  to  conduct  their  cases,  and 
that  it  is  essential  to  the  enjoyment  of  that  right 
that  the  attorney  should  be  protected  in  the  law- 
ful discharge  of  his  professional  duty. 

**That  the  law  has  pointed  out  the  proper! 
remedy  for  an  erroneous  judgment  of  the  courts; 
and  the  constitution  has  vested  in  the  Legislature 
the  power  of  altering  the  law,  as  may  be  neces- 
sary. But  your  petitioners  most  respectfully 
but  firmly  submit,  that  the  constitution  of  this 
country  does  not  recognise  in  any  person  or  body 
in  the  state,  not  even  in  your  honourable  House, 
the  right  to  supersede  the  administration  of  the 
law  in  her  Majesty's  courts. 

**  That  your  petitioners  have  heard  with  deep 
regret  that  an  attorney  has  incurred  the  displea- 
sure of  your  honourable  House  and  been  com- 
mitted to  prison,  because  he  has  acted  ai  attorney 
of  a  party  in  an  action  in  which  it  was  supposed 
that  a  privilege  claimed  by  your  honourable 
House  might  be  called  in  question. 

"That  your  petitioners,  without  expressing 
en  opinion  on  any  privilege  claimed  by  your 
honourable  -House,  or  on  the  conduct  of  any  of 
the  parties  who  have  incurred  your  displeasure, 
beg  leave  respectfully  to  submit,  that  the  impri- 
sonment of  an  attorney  for  acting  in  his  profes- 
sional capacity,  in  accordance  with  the  decision 
of  her  Majesty's  courts  of  law,  is  most  dangerous 
to  the  rights  and  independence  of  your  petitioners' 
profession,  and  to  the  due  administration  of 
justice. 

"Your  petitioners  most  humbly  pray  your 
honourable  House  that  your  honourable  House, 
while  taking  such  measures  for  securing  the  pri- 
vileges which  the  constitution  has  given  you  for 
the  benefit  of  the  people  as  in  your  wisdom  you 
may  think  right,  will  not  sanction  any  act  which 
may  be  injurious  to  the  rights  of  your  peti- 
tioners, or  interfere  with  the  independence  and 
dignity  of  the  law  and  the  free  administration  of 
j ustice.    And  your  petitioners  will  ever  pray,  &c." 

Ordered  to  lie  upon  the  table. 

Sir  H,  H,  Inglis  presented  the  following  peti- 
tion :— 

^*To  the  Honourable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
in  Parliament  assembled. 

*'  The  humble  petition  of  John  Joseph 
Lawson,  of  No.  26,  Newington-crescent, 
in  the  parish  of  St.  Mary,  Newineton,  in 
the  county  of  Surrey,  pnnter,  and  Thomas 
"^ayne,    of   No.   23,    Pembroke-square, 


Kensington,  in  the  county  of  Middlesex^ 
printer, 

**  Sheweth, — That  your  petitioners  are  piinters 
and  publishers  of  certain  newspapers  published 
daily  in  London,  and  severally  entitled  'The 
Times'  and  the  *  Morning  Post,  and  are  re^n* 
sible  for  the  contents  of  those  papers. 

*^  That,  to  the  conducting  in  an  adequate  anl 
efBcient  manner  the  business  in  which  your  peti- 
tioners are  engaged,  and  which  consists  in  dif- 
fusing as  widely  as  possible  throughout  the 
United  Kingdom  and  its  dependencies  the  fullest 
and  most  accurate  information  they  can  procure 
in  relation  to  all  affairs  of  public  interest,  it  is 
indispensably  necessary,  upon  occasions  of  fre- 
quent recurrence,  that  your  petitioners  shoald 
reprint  and  republish  in  their  respective  news- 
papers the  whole  or  selected  portions  of  reports 
and  other  documents  previously  printed  and  pub> 
lished  by  order  of  yonr  honourable  House. 

*^  That  the  utility  of  such  reports  and  doca« 
ments  depends  in  a  great  degree  on  their  re- 
ceiving publication  through  the  mediam  of  the 
public  press. 

''That  your  petitioners  are  liable  to  prose* 
cution  by  indictment  or  information,  as  well  aa 
to  actions  at  law  for  the  recovery  of  damages,  so 
often  as  any  thing  contained  in  the  reports  or 
other  documents  first  printed  and  published  hj 
order  of  your  Hon.  House,  and  subsequently 
reprinted  and  republished  by  them,  may  be 
deemed  by  any  individual  whatever  to  reflect  is 
any  manner  upon  his  character,  or  to  be  in  any 
degree  injurious  to  his  p*  ivate  interests. 

'*  That  your  petitioners  are  apprehensive,  if 
legislative  protection  against  sncii  prosecutioal 
or  actions  at  law  be  given  excluaivelj  to  ths 
original  printers  and  publishers  of  Parliainentsrj 
reports  or  other  documents  connected  with  Psr- 
liamentary  proceedings,  that  prosecutions  or 
actions  at  law  against  your  petitioners,  who  aiff 
often  compelled,  in  the  r^pilar  and  ordinstt 
course  of  their  business,  to  reprint  and  republisi 
the  same,  may  thereby  be  rendered  more  freqoenti 
vexatious,  and  oppressive. 

"Your  petitioners,  therefore,  humbly  pray  joaf 
Hon.  House  that  you  will  not  pass  any  adt 
having  for  its  object  or  efiect  to  prevent  press* 
cutions  or  actions  at  law  against  the  origiitfl 
printers  or  publishers  of  Parliamentary  repoitf 
or  other  documents,  unless  such  act  shall  contaii 
a  clause  or  clauses  to  prevent  in  like  manner  pio^ 
secutions  or  actions  against  your  petitioners,  sol 
the  registered  proprietors  of  the  said 
for  reprinting  and  republishing  the  same  in 
or  in  part. 

**  And  your  petitioners  will  everpimyy 
'<  John  Josbph  Lavi 
(Printer  and  publisher  of  The 
''Thomas  Paths 
(Printer  and  publisher  of  the  Morning  Post). 
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hon.  baroDet  said  that  he  woold  not  mote 
ve  (he  petition  printed  with  the  votes,  bat 
ire  notice  that  if  no  other  member  should 


iie 


matter  up,  he  would  in  a  future  stage 
e  bill  move  the  addition  of  clauses  to  the 
prayed  for  in  the  petition. 
e  petition  was  orcCsred  to  lie  on  the  table. 
^^^^■^^■^^™* 
March  18. 
Privtxd  Papbbs. 
CoiiMiTTBX. — ^Lord  Howick  brought  up 
Import. — ^The  following  is  the  Bill,   (as 
l«l  bj  the  Committee),  to  give  summary 
uon  to  persons  employed  in  the  publica- 
f  parliamentary  papers  :— - 
V'hereas  it  is  essential  to  the  due  and  effec- 
lercise  and  discharge  of  the  functions  and 

of  Parliament,  and  to  the  promotion  of 
^gislatiouy  that  no  obstructions  or  impedi- 
should  exist  to  the  publication  of  such  of 
sports,  papers,  votes,  or  proceeding  of 

House  of  Parliament,  as  such  House 
rliament  may  deem  fit  or  necessary  to  be 
hed: 

nd  whereas  obstructions  or  impediments 
rh  publication  have  arisen,  and  hereafter 
irlse,  by  means  of  civil  or  criminal  pro- 
^s  being  taken  against  persons  employed 
icttng  under  the  authority  of  the  Houses 
i  lament,  or  one  of  them,  in  the  publication 
h  reports,  papers,  votes,  or  proceedings  : 
son  and  for  remedy  whereof,  it  is  expedient 
nore  speedy  protection  should  be  afforded 
persons  acting  under  the  authority  afore- 
ind  that  all  such  civil  or  criminal  proceed- 
should  be  summarily  put  an  end  to  and 
liued  in  manner  herein -after  mentioned : 
od  whereas  an  action  has  been  brought, 
s  now  depending,  against  certain  persons 
yed  in  the  execution  of  a  warrant  granted 
>ued  by  the  Speaker  of  the  House  of  Com- 
durlng  the  present  session  of  Parliament, 
ving  intocastody  the  person  therein  named, 

is  expedient  that  such  action  should  be 
\  end  to,  and  that  no  other  action  should 
^weJ  to  be  brought  or  prosecuted  in  respect 

execution  of  any  such  warrant  which  has 
V)  granted  or  issued  by  the  said  Speaker  as 
i^id,  during  the  present  session  of  Parlia- 

• 

Be  It  therefore  enacted,  by  the  Queen*s  most 
iKut  Majesty,  by  and  with  the  advice  and 
nt  of  the  lords  spiritual  and  temporal,  and 
vjHs,  in  this  present  Parliament  assembled, 
>y  the  authority  of  the  same,  that  it  shall 
iiay  be  lawful  for  any  person  or  persons  who 
^S  or  are,  or  hereafter  shall  be,  a  defendant 
icndnnts  in  any  civil  or  criminal  proceeding, 
uenced  or  prosecuted  in  any  manner  soever, 
>r  on  account,  or  in  respect  of  the  publica- 


tion of  any  such  report,  paper,  votes,  or  proceed* 
ings  by  such  person  or  persons,  or  by  his  or  their 
servant  or  servants,  by  or  under  the  authority  of 
either  House  of  Pariiament,  to  deliver  and  leave 
or  cause  to  be  delivered  and  left  at  the  office  of  the 
court  or  jurisdiction  wherein  any  such  civil  or 
criminal  proceeding  shall  have  been  commenced, 
or  is  or  shall  be  depending  or  prosecuted,  in 
which  ofiBce  the  judgment  m  such  matters  is  or 
may  be  signed  or  entered,  or  with  the  officer, 
clerk,  or  person  whose  duty  it  may  be  to  sign  or 
to  enter  such  judgments,  or  to  make  up,  prepare, 
or  receive,  or  file  the  rolls  or  records  of  such 
judgments,  a  certificate  under  the  hand  of  the 
Lord  High  Chancellor  of  Great  Britain,  or  the 
Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker 
of  the  House  of  Lords,  for  the  time  being  or  of 
the  Clerk  of  the  Parliament  or  of  the  Speaker  of 
the  House  of  Commons,  or  of  the  Clerk  of  the 
same  House,  stating  that  the  report,  paper,  votes, 
or  proceeding,  as  the  case  may  be,  m  respect 
whereof  such  civil  or  criminal  proceeding  shall 
have  been  commenced  or  prosecuted,  was  published 
by  such  person  or  persons,  or  by  his,  her,  or 
their  servant  or  servants,  by  order  or  under  the 
authority  of  the  House  of  Lords,  or  of  the  House 
of  Commons,  as  the  case  may  be,  together  with 
an  affidavit  verifying  such  certificate  ;  and  from 
and  afler  the  delivery  of  such  certificate  and  affi- 
davit, every  such  civil  or  criminal  proceeding, 
and  every  writ  or  process  issued  therein,  shall  be 
and  shall  be  deemed  and  taken  to  be  finally  put 
an  end  to,  determined,  and  superseded  by  virtue 
of  this  act. 

'*  And  be  it  further  enacted,  that  in  every  such 
civil  proceeding  as  aforesaid,  within  48  hours 
after  the  delivery  of  such  ccrtiticate  and  affidavit 
as  herein-before  is  provided,  the  defendant  or 
idefendants  in  such  civil  proceeding  shall  cause  a 
notice  in  writing  to  be  delivered  at  the  residence, 
office,  or  lodgings  of  the  plaintiff  or  plaintiffs,  or 
of  the  attorney  or  attorneys  of  the  plaintiff  or 
plaintiffs,  as  the  same  may  be,  in  the  particular 
case  indorsed  upon  the  writ  or  process  by  which 
such  civil  proceeding  sliall  have  been  commenced, 
in  which  notice  it  shall  be  stated  that  such  civil 
proceeding  is  stayed  pursuant  to  and  by  virtue  of 
this  act. 

"  And  be  it  further  enacted,  that  all  and  every 
action  or  actions  heretofore  brought  or  prose- 
cuted by  any  person  or  persons  for  or  in  respect 
of  any  trespass    or  trespasses  alleged    to  have 
been  committed  in  or  under  colour  of  the  execu- 
tion of,  or  in  or  under  colour  of  the  endcavour- 
in<T  to  execute  any  warrant  or  warrants  granted  or 
issued  by  the  Speaker  of  the  House  of  Commons, 
by  authority  of  the  said  house,  since  the  con>. 
mencement  of  the  present  session  of  Pariiament, 
shall  be  and  are  stayed,    put  an  end  to,   filially 
determined,  discharged,  and  made  void  b>  virtue 


Lorn  Rtport9m 


of  ditt  id  \  and  th«t  no  aelioii^  suit,  or  proftoea« 
tion  shall  hereafter  he  brought  or  eommenced  for, 
on  aoeount,  or  in  respect  of  any  luch  alleged 
trespass  or  trespasses  as  aforesaid^  but  that  all 
prooeedinfi[s  in  any  sueh  aetion,  suit,  or  proseeu 
tioD,  shall  be  null  and  void  to  all  intents  and 
purposes, 

'*  Provided  always,  and  it  is  hereby  expressly  de  • 
elared  and  enacted,  that  nothing  herein  contained 
shall  be  deemed  or  taken,  or  held  or  eonatrued, 
directly  or  indirectly,  by  implication  or  otherwise, 
Co  affect  the  privileges  of  Parliament  in  any  man<- 
ser  whatsoever/' 

COURT  OF  CHANCERT-^Feft.  26. 


In  RB  WltLIAM  COE. 

Mitw   V.  Prisx^akp, 

Attfor  aboluhmg  arrestfar  debt*    Ske.  14, 

Jt^etherthe  court  of  J^^mty  has  the  power 

to  make  orders  creating  a  charge  upon 

Hock  belonging  to  a  debtor  in  favour  of  a 

judgment  creditor.- 

Mr.  Hallett  applied  for  an  order  directing  that 
certain  stock,  stanoing  in  the  name  of  the  defen* 
dant  to  an  action  at  law,  might  become  charged 
with  the  amount  of  the  sum  recovered  against 
him  by  the  plaintilT  in  the  cause.  He  applied 
under  1  and 2  Victoria,  cap.  HO,  sec.  14,  which 
empowered  the  Judges  of  the  superior  courts  to 
grant  such  order,  if  they  thought  fit.  He 
said,  the  Master  of  the  Rolls  doubted  his  ju* 
risdiction  when  applied  to,  although  the  Vice* 
Chancellor  had  made  similar  orders.  The  act 
of  Parliament  did  not  restrict  the  authority  to 
the  judges  of  the  courts  of  law,  and  there  couM 
be  no  doubt  that  the  courts  of  equity  were 
included  under  the  denomination  **  Superior.'* 
Besides,  the  Court  of  Chancery  was  itself  a  su- 
perior court  of  common  law. 

The  Lord  Chancellor  said,  it  was  probable 
the  attention  of  the  Vice-Chancellor  had  not  been 
called  to  the  18th  section  of  the  act,  which  it 
seemed  difflcult  to  interpret  without  considering 
the  judges  referred  to  as  those  sittbg  in  the 
courts  where  the  Judgment  was  given.  By  the 
section  he  had  named,  the  same  powers  were  ex- 
tended  to  the  judges  of  courts  of  equity,  as  had  been 

Sreviously  conferred  upon  the  judges  in  courts  of 
tw.  This  seemed  conclusive  as  to  the  meaning 
of  the  1 4th  section  on  the  point,  but  he  would 
speak  with  the  Vioe-Chanceilor  before  be  finally 
disposed  of  the  question. 

His  Lordship  afterwards  gave  judgment,  and 
said,  the  question  was  whether  the  courts  of 
equity  had  the  power  to  make  orders  creating  a 
charge  on  stock  belonging  to  a  debtor  in  ikvoiir 


of  a  judgment  credkor.  Hie  LorMnp  obesned, 
that  he  had  conferred  with  the  Master  of  tba 
Rolls  and  the  Viee-Chanoellor,  and  theybodi 
agreed  the  order  ought  to  be  applied  for  in  the 
courts  of  oommon  law.  The  Master  of  the 
Rolls  doubted  his  jurisdiction,  and  |hoogh  the 
Vice  Chancellor  had  made  such  orden,  his  at* 
tention  had  not  been  drawn  to  the  abjection. 

COURT  OF  REVIEW— Jforc*  16. 


FlAV   AGAINST  ^ 


Wood. 


Eaoparte  Wood* 

Liabilities  of  Joint  Stock  Shareboldeis 
— the  right  of  a  Creditor  of  a  Joint  Stach 
Company  to  make  a  SaARimoLDUi  a  Bhxt* 

BUPT. 

Mr.  Swanston  appeared  in  support  of  this  y^ 
tition,  which,  in  orcler,  if  possiblei  to  prevent  tb 
appearance  of  the  advertisement  of  adjudicatiai 
in  the  Gazette,  asked  that  the  fiat  might  be  i^ 
nulled,  on  the  ground  that  there  had  been  t4 
act  of  bankruptcy,  and  that  the  debt  of  the  iJ 
spondent  was  not  such  a  debt  as  could  clotk 
him  with  the  right  of  acting  as  a  petitioning  oe^ 
ditor,  Mr.  Tomkinson,  the  respondent,  soo] 
payment  of  3,000/.  out  of  the  alWed  bankro| 
estate,  on  the  ground  of  his  llabuity  as  one 
the  shareholders  of  the  Imperial  Bank  of  ~ 
land.  The  fiat  issued  on  tne  6th  of  the  p 
month.  The  question  was,  whether  the 
ditor  of  a  partnership  could  at  once,  as  holder 
a  bill  of  exchange,  issue  a  fiat  without  bringi 
an  action,  and  becoming  entitled  byjodgioi 
and  execution.  The  petitioner,  Mr.  Ntcb 
Price  Wood,  was  a  registered  sbareholder, 
disputed  his  liability  on  the  debt  of  a  bill- 
of  the  Imperial  Bank,  who  had  not  taken 
proceedings  as  bill-holder. 

Mr.  Anderdon^  for  the  respondent,  asked 
to  meet  the  petitioner's  application  to  annul 
fiat,  the  matter  not  being  yet  ripe  for  hear 
but  brought  on  by  special  application  to  stay 
advertisement ;  but  objected  to  any  postpo 
of  the  insertion  in  the  Gazette. 

Mr.  Swanston  would  have  consented  to 
delay,  but  the  non-compliance  of  the  other 
drove  him  to  ask  the  Court  to  annul  the  fist 
the  absence  of  proof  of  an  act  of  bankruptcy. 

Sir  G.  Ross  said,  any  interference  bet^ 
adjudication  and  advertisement  must  be 
rized  by  the  appearance  of  some  defect  in  the 
ceedings.     He  had  looked*at  them  with  a  vieiri 
assist  tne  applicant,  but  could  not  saj  then 
not  evidence  of  a  debt  and  act  of  bankropCcy; 

Mr.  Swanston  then  submitted  a  point  ^ 

By  virtue  of  the  contract  the  respboAea 

have  no  right  except  under  the  act  br  WUsk 

bank  was  constituted  (7th  Otorge  fr.y   H 

"not  given  a  right  to  sue  oitt'r*flUI  ^^-^-^ 


XiCMt  Mw0pOTt$» 


Metf  wnA  the  nspondeiit  eoM  have  no 
right  except  under  it.    The  debt  in  ques- 


s  not  a  drat  with  privilege  of  issoing  the 
now  sought. 

f.  Cross  said^  this  was  a  new  question  on 
t  ad  of  Parliament,  and  inrolved  a  point 
t  importance  to  the  commnnity.  This 
iofficient  reason  whj  the  alleged  bankrupt 


conTersa^on  when  he  wee  ool  there,  thel  woaM 
make  him  a  witnees  upon  whoei  thej  ooddl  plaoe 
no  reliance,  and  therefore  they  mnet  coasider 
first  whether  he  was  entitled  to  any  ciedil  al 
their  hands.  Mary  Jones  said  he  was  in  bed 
about  8  or  9  o'clock.  Then,  however,  the 
inquiry  was   shifted — was  she   the   witnees  of 

^ ^    .  truth,  because  they  eookl  not  set  up  one  against 

n  allowed  time,  by  the  suspension  of  the .'.  the  other  unless  they  were  satiafied  one  wee 
lement,  to  bring  the  matter  before  the  Court.  '  superior  to  the  other  ?  This  woman  was  at  vap 
liistened  to  hear  if  there  was  any  valid  ob*  riance  in  her  statement  with  the  man  Hodges, 
to  the  step  by  a  creditor  of  making  a  share-  but  in  answer  to  her  testimony  they  called  an»> 
a  bankrupt.  The  9th  section  of  the  act '  ther  witness  on  behdf  of  the  Crown,  and  they 
I  proceedings  against  the  registered  officer  desired  then  to  infer  that  Mary  Jones  eouid  not 
ent  inconvenience  in  process.  The  act'  be  correct  in  her  statement,  and  this  waa  a  umtk 
It  take  away  the  right  of  suing  against  in- '  of  the  name  of  Watto,  who  staled  that  he  saw 
I  partners,  but  in  suing  the  officer  who  re-  '  Hodges,  at  half-past  7  in  the  morning,  about 
3  the  whole  company,  judgment  against  the  three  miles  from  Pie -comer,  and  that  he  knew 
is  also  ju^ment  a^smst  the  whole  of  the  '  the  time  from  having  looked  at  hie  watch  and  from 
B,  with  the  right  of  process  by  action  the  time  of  the  morning.  There  was  a  man  on 
the  goods  of  eadh  partner.  The  question 'horseback  riding  past  to  thtf  tramroed,  and  he 
ose  whether  this  gave  a  right  to  sue  out  a  '  met  Hodges  by  the  Welch  Oak.  If  thie  flun 
S'othing  intheact  pohibitedit;  andthere  was  correct,  then  the  evidence  of  MaryJonea 
t  common  law  right,  eiisting  before  the  '  eonld  not  be  true  ;  but  it  was  for  them  to  make 
sue  out  a  fiat  against  any  one  of  a  body  of  up  their  minds  upon  the  manner  in  which  the 
s  on  commission  of  an  act  of  bankruptcy,  "witnesses  gave  their  testimonv,  their  appeannoe, 
^ht  not  havmg  been  expressly  taken  away, 'and  sriU  more  upon  the  probability  of  the  m* 
isted,  and  was  sufficient  to  support  the  fiat'  eumstances  to  which  they  spoke.  Then  an  ia* 
Mr.  Wood.  The  only  question  now  left '  quiry.  end  a  veiy  proper  one,  wee  made,  whether 
iolute  disposal  was  the  suspension  of  the !  tne  witness  haa  not  been  taking  an  active  past 
sement.  It  had  been  already  temporarily  j  for  the  prosecotion'-^hether  he  had  nol  been  a 
ded  to  allow  the  petitioner  time  to  shew'  busybody,  getting  up  evidence;  beeauae  if  a 
as  no  debt.  Now,  it  had  been  fully  heard, '  man  was  so  busy  in  assisting  to  ^  op  the 
e  Court  was  of  opinion  that  the  fiat  was|  cause  in  which  he  was  to  be  a  witocas,  that 
ind  there  was  no  reason  why  the  advertise*  would  weaken  his  evidence.  He  eaid  he  had 
loald  be  stayed,  there  being  apparently  a  rendered  assistance,  and  would  do  ao  ■fifin* 
„.-.!._: j..__._  J  »^.  ^1^^^  jj^  ^^  ^  constable.     That  was  the  Jireot 

contradiction  offered  to  the  testimony  of  Hodges, 
— ^that.  being  extremely  important  as  to  what  he 
heard  at  Pie-comer,  it  was  for  them  to  decide. 
The  question  of  contradiction  of  evidence  reated 
with  the  jury.  For  the  defence  they  pot  in  the 
deposition  of  Hodges  before  the  magistratee  in 
order  to  show  that  he  had  omitted  in  his  depo- 
sition one  or  two  things  he  had  atated  in  thia 
Court.  The  object,  and  a  very  proper  one  it 
was,  was  to  show  that  he  had  not  given  an  ae- 
count  in  his  deposition  of  the  conversation  which 
yesterday  he  bad  given  as  having  taken  plana 
between  the  man  in  the  gUxed  hat  and  the  other 


>etitioning  mditor*s  debt. 
Cj.  Rose  coincided.  His  opinion  of  the 
'i*  conclusive  to  the  purpose  of  not  inter- 
10  stay  the  adjudication  and  advertisement, 
ititioner  ought,  however,  to  have  the  right 
acting  the  proceedings,  and  might  then 
hat  measures  he  might  think  fit. 
ertisement  in  the  Oaaette  not  stayed ;  the 
Q  to  stand  over ;  the  petitioner  to  hare  the 
f  access  to  inspect  the  proceedings,  so  far 
tes  to  the  act  of  bankruptcy  and  petitioning 
>r's  debt :  costs  reserved. 


lAL  COMxMISSION  —MONMOUTH. 
FROSTS  TRIAL. 

witness  was  called  by  the  name  of  Mary 
which  was  to  prove  that  he  was  at  home 
:  time  before,  and  that  was  so  far  important, 
se  he  couM  not  have  been  at  Pie-comer  at 
lie  hementbned ;  if  he  was  at  home  at  the 
he  Stated,  a  distance  of  12  mfles  oiF,  he 
not  have  been  at  Pie-comer  at  the  time  he 
iven  ;  and  if  he  was  not,  and  was  stating  a 


person.     The  reason  he  had  given  was  that  he 
was  not  examined  ao  particularly  befoie  the  ma- 
gistrates as  he  was  in  court,  that  he  was  told  to 
state  what  he  knew  about  Mr.  Frost,  and,  iMa. 
much  as  this  was  not  a  statement  made  by  Frosty 
he,  in  his  own  mind,  thought  it  was  not  included 
in  the  general  direction  to  state  what  tooW  pUo^, 
That  was  the  reason  he  gave:  it  waa  aniropovuui 
piece  of  evidence,  and  one  could  not  bat  vnmd>at 
thet  matter  of  such  importanee  ahould  »J»»*  \i%«i 
omitted  in  the  first  exnmination,  but  whnther  he 
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truly  or  fakely  was  for  their  con- 
fidarstion;  whether  he  had  given  a  aofficient 
leaaon  or  not,  they  muat  judge  of  it  for  themselves. 
Therefore,  with  respect  to  this  witness,  James 
Uodgesy  the  testimony  he  had  given  was  liable 
to  two  strong  observations  on  the  other  side — 
namely,  the  contradiction  of  Mary  Jonesy  and 
the  omission  on  a  former  occasion  of  that  which 
he  now  put  forward  as  having  been  said  by  the 
man  in  a  glazed  hat. 

The  next  witness,  George  Lloyd,  spoke  to  the 
proceedings  that  took  pkce  in  the  adjoining 
parishy  when  Zephaniah  Williams  was  supposed 
to  have  come  down.  It  was  no  direct  evidence 
•gainst  Mr.  Frost ;  it  was  no  immediate  testimony 
to  show  that  this  observation  about  the  necessity 
of  being  at  Newport  at  two  in  the  morning,  was 
either  communicated  to  Mr.  Frost  or  adopted  by 
him ;  but  it  was  a  feature  in  the  case  that  another 
person  connected  with  him  did  say  the  intention 
was  to  be  in  Newport  by  two  o'clock,  it  was 
only  matter  of  evidence,  which  they  were  to  adopt 
or  not,  that  this  was  ever  communicated  to  him. 
In  point  of  fact,  they  did  not  arrive  till  nine  in 
the  morning. 

«?•  Then  came  James  James ;  and  he  says,  that 
orders  were  given  that  the  men  on  the  mountains 
were  to  arm  themselves,  and  to  provide  them- 
selves with  victuals  for  their  support ;  and  after- 
wards he  found  those  on  the  huls  armed  pretty 
much  in  the  same  way  as  the  others.  They  would 
give  all  the  weight  it  deserved  as  to  that  par- 
ticular department  of  the  men  who  were  to  come 
with  Zephaniah  Williams.  According  to  his 
statement,  he  did  not  expect  anything  of  that 
serious  nature  at  Newport  which  afterwards 
occurred.  Some  of  the  persons  had  arms  with 
them  at  the  time,  and  therefore  to  the  observation 
made  that  they  did  not  intend  there  should  be 
any  conflict  or  danger  arising  from  thearins,  they 
would  give  their  own  meaning.  Zephaniah  Wil- 
liams, he  said,  had  told  them  to  keep  the  peace. 
That  was  an  observation  denoting  that  he  was 
rather  disposed  to  gain  his  purpose  by  keeping 
the  peace,  and  not  by  breaking  it.  But  this 
again,  they  must  recollect,  was  some  time  before 

the  riot. 

In  the  examination  of  William  Howell,  he 
stated  that  Zephaniah  Williams  had  told  him 
there  was  to  be  a  large  meeting  on  the  mountain, 
and  they  were  to  take  something  with  them  to 
defend  themselves,  for  fear  that  some  people 
might  interrupt  them.  The  danger  of  large 
bodies  of  persons  carrying  arms  to  defend  them- 
selves was  that  they  might  attack  as  well  as 
defend.  He  did  not  state  that  there  was  any 
object  at  that  time  to  come  down  from  the 
mountain,  and  therefore  one  did  not  exactly  see 
what  danger  there  would  be  to  require  auy  arms 
for  the  purpose  of  defending  themselves.  Whe- 
ther IJIfl^  wpre  any  persons  on  the  look-out  for 


them  there  was  no  endence,  but  the  stetaneo^ 
the  witness  made  was  that  the  arms  were  takea 
by  them  for  the  purpose  of  defonding  themaelvti 
if  they  were  interrupted. 

After  reading  the  evidence  of  Mr.  Broogli, 
had  been  released  by  Frost  from  the  custody 
the  Pontypool  men,  the  learned  Judge  said  it  hi 
been  used  on  the  part  of  the  proaecoUoiii 
also  by  the  counsel  for  the  prisoner.  Oo 
part  of  the  Crown,  the  witness  was 
to  convince  the  jury  of  the  power  Frost  ma  o 
the  whole  of  those  who  were  on  the  foUo 
morning  found  in  the  town  of  Newport, 
men,  who  had  only  spoken  of  Jones  before 
their  leader,  immediately  Frost  expressed 
wish,  allowed  Mr.  Brough  and  his  compaaiosi 
go  at  large.  On  the  part  of  the  prisooef, 
evidence  of  Mr.  Brough  was  used  for  the  p 
of  showing  that  Frost,  being  a  man  of  h 
aod  kind  disposition,  ready  to  do  a  kind 
to  persons,  at  the  very  time,  would  not  be 
of  the  enormities  charged  against  the  prisonec; 
Mr.  Kelly. — Pardon  me,  my  Lord,  we  all 
used  Mr.  Brongh's  evidence  for  the  purpose  I 
showing  that  Frost  was  at  the  Welch  Oak  at  d^ 
break. 

The  Chief  Justicb  said  he  was  very 
obliged  to  the  learned  counsel.     The  e 
was  also  used  by  the  prisoner  as  a  contradi 
of  Hodges'  eviaence,  as  to  the   time  when 
conversation  occurred  with  the  prisoner  at 
comer. 

The  learned  Judge  then  commented  oo 
evidence  of  John    Harford,  another  im 
witness  as  to  the  declarations  made  by  the  pri 
at  the  bar.     The  ground,  said  his   Lordship, 
which  the  cross-examination  of  this  witness 
submitted  to  the  jury  to  invalidate  the 
attached  to  it  was  that,  in  the  first  place, 
man  had  been  imprisoned  on  a  charge  of 
concerned  in   the   transaction   they   were 
inquiring  into,  and  was,  therefore,  to  be  1 
on  as  an  accomplice,  and  liable  to   the 
objections  to  which  a  partner  in  guilt  with 
prisoner  was  at  all  times  subject.     The 
the  witness  gave  to  that  was,  that  all  the 
he  had  in  the  transaction  consisted  in  his 
present  with  a  sword  in  his  hand,  but 
will,  and  he  undertook  to  say  that  he 
afraid  of  anything  that  might  happen  to 
being  convinced  as  soon  as  he  told  his 
the  magistrates,  not  having  willinglj  psrtic^ 
in  any  act  of  criminality,  he  would  be  rel< 
It  should  be  remembered  that  people 
found  to  consult  their  own  safety  by  giviif 
dence  for  the  Crown  against  a  prisotier  ia 
situation  of  the  man  at  the  bar :  ai|d  their 
being  to  save  themselves  rather  thus 
truth,  the/  sometimes  would  makt  out  a 
against  others  unfavourable  to  thematlf«s. 

(To  be  amHamd,) 
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;t  op  sheriffs,  under-sheriffs,  their  deputies,  and  agents, 
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u  are  gfaoted  m  Town  for  all  plac«8  except  Exeter,  Durham,  Cinque  Ports,  Cardiganshire, 
Gkmoiganshirey  Lancashire,  and  Kingston-upon-Hull. 

Tuniies,  jx.         Skeriffs.  Under  Skeriffi.         Deputia  for  granting   War- 

iDsuiRE. — WiHiam    Frederick  rtmis^  ^c.  and  Town  Agents^ 

n,  of  Dunstable,  Esq. 

iiBE.  ^  Henry  Hippislej,   of  Charles    James    Barnes,  Messrs.  Richards  and  Walker, 

K)roe-pbce,  Esq.  Esq.  Lamboum.  29,  Uncoln's-inn-fields. 

:K-L'PON-TwnD. 

^  City  of. — Richard  Vaughan,  William  Ody  Hare,  iaq,  Messrs.  Bridges  and  Mason,  23, 

Bristol.  Red-lion-square. 

GHiMSHiBB. — ^JohnPeterDeer-  J.   Rumsey,  Esq.    High  Messrs.   Alexander,   Qem,  and 
f  the  Lee,  Esq.  Wycombe  (A.  U.  Mr.      Pooley,    60,    lincoln's-inn- 

H.  Hatfen,  Aylesbury),      fields. 
iDGE  and  Hunts.— T.  Mort- Charles  Peste]lHarris,£sq.  Messrs.  Taylor,  Sharpe,  Field, 
of  Little  Abingdon,  Esq.  Cambridge.  tnd  Jackson,  4 1 ,  Bedford-row. 

BURY,  City  ou — James  Fyfe,  Thomas  Wilkinson,  Esq.  Mr.  Thomas  Kirk,  10,  Symond's 

Canterbury.  Inn. 

RE. — John  Tollemache,  of  Til-  Thomas  Bond  Dumville,  Mr.  John  Cole,  4,  Adelphi-ter- 
Lodge,  Esq.  Esq.  Taroorley.  race,  Strand. 

R,  City  of. — Thomas  Griffith,  Fmchett  Maddock,   Esq.  Messrs.  PhUpot  and  Stone,  3, 

Chester.  Southampton-st.,  Bloomsbury. 

Ports.— His  Grace  the  Duke  Thomas  Pain,  Esq.  DoTor.  Messrs.  Egan,  Waterman,  and 
lllngton.  Wright,  23,  Essex-st.,  Strand. 

iLL.— -Sir  Richard  Rawlinson,  P.  P.  Smith,  Esq.  Truro.  Messrs.  Adlington,  Gregory,  and 
ui)  of  Trelowarren,  Bart.  Co.  1 ,  Bedford-row. 

RY,  City  of. — Samuel  New-  Messrs.    Troughton    and  Messrs.  Austin  and  Robson,  4, 
Esq.  Lea,  Coventry.  Raymond-buildings. 

LAND. — Sir  George  Musgraye,  Thos.  Dobson  Bleaymire,  Mr.  Addison,  8,  Mecklenburgh- 
tn  Hall,  Bart.  Esq.  Penrith.  square. 

HIRE.— Sir  Henry  John  Jo*  John  Barber,  Esq.  Derby.  Mr.  George  Capes,  48,  Bedford- 
tlanloke,  of  Wingerworth,  Bt.  row. 

aiRE. — Augustus  Stowey,  of  Charles  Brutton,  Esq.  Ex-  Messrs.  Bnitton  and  CHpperton, 
iry,  Esq.  eter.  17,  Bedford-row. 

;HiRE.-.J.S.W.S.ErleDrax,  H.    M.   Aldridge,    Esq.  Messrs.  Cuvelge  and  Co.  South- 
arborough  Park,  Esq.  Poole.  ampton-buildings. 

i.—Sir  Hedworth  Williams,  of  John    Bramwell,    Esq.      Mr.   James   Griffith,    6,    Ray- 
)um  Hall,  Bart.  Durham.  mond- buildings. 

-Christopher  Thos.  Tower,  of  Thomas    Morgan    Gepp,  Mr.  T.  W.  Nelson,    1,    New- 
i  Hal],  Esq.  Esq.  Chelmsford.  court,  Temple. 

,  City  of.— Richard  Bastard,  Richard    Thomas    Abra-  Mr.  H.T.  Shaw,  18,  Ely-place. 

ham,  Esq.  Exeter. 
STERSHiRB, — SirM.H.Bcscb,  John  Borrup,  Esq.  Glou-  Messrs.  Jones,  Trinder,  &  Tud- 
lliamstrip  Park,  Fairford,  Bart,      cester.  way,  1 ,  John-st.  Bedford-row. 

-'TER.Cityof.— Charles  James  Thos.  Bailey,  Esq.  Glou- Mr.    Wilton,     16,    Gray's-inn- 
r>  £^.  cester.  square. 

1  IRE.— John  Meggott  Elwes,  Charles     Seagrim,     Esq.  Mr.  Sowton,  27,  Great  James- 
ssington  House,  Esq.  Winchester.  street,  Bedfoid-row. 

)RDSHiRE.— Thomas  Hey  wood,  Thos.  Evans,  Esq.  Here-  Mr.  C.  G.  Jones,  11,  Gray'a- 
>pc  End,  Esq.  ford.  inn-square. 

RDSHiuB. —  Charles    Snell      George  Nicholson,   Esq.  Messrs.  Hawkins, Bloxham,  and 
iicey,  of  LitUe  Munden,  Esq.        Hertford.  8tocker,2,New  Boswcll-court. 

-Arthur  Pott,  of  Bentham  Hill,  William  Woodgate,  Esq. 
Jridge  Wells,  Esq.  ^  ^_      . 

'jJ^-ipon-Hdll. ^William  Thos.  Holden,  Esq.  Hull.  Messrs.    Hicks  and  Mama,  6, 

les,  Esq.  Gray's-inn-square. 

uiRR.  — Thomas    Fitsherbert  Messrs.    Pilkington    and  Mr.  Fiddey,  14.  Seijeants'-ian, 

Uioles,  of  Claughton  Hall,  Esq.      Walker,  Preston.  Fleet-strcet. 
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CounHe$,^c.        Shenffs.  Under-sheriffs.  JyeputUi,  i^. 

Leicbstershirb. — Sir  George  Joseph 

Palmer,  of  Wanlip,  Bart.  i 

lriTCHFi»LD,Cityo£— HalfbrdWottonJohn    P.    Dyotl>    Esq.  Mewrs.  R.  M.  and  C.  Bn^ 

Hewitt,  Esq.  Litchfield.  48.  Lincoln's-inn- fields. 


Esq.  coin.  6,  Tokenhouse-yaid. 

London,  City  of. —William  Evans  and  Thomas  France,  Esq.  24,  Secondary  •  Oflte,  Basing 

John  Wheelton,  Esqs.  Bedford-row.  street. 

Middlesex. — ^Ditio  ditto.    *    Henry  Jackson,  Esq.  15,  Messrs.  Burchell  and  Co. 

St.  HelenVplace.  lion-square. 

MoNMouTHSUiiiB.— SummersHarford,  Henry  Moetyn,Esq.  Usk.  Messrs.  White  cad  Whitnor 

of  Sirhowy,  Esq.  2,  Bedford-row. 

Newcastle  -upon  -Tyns, —  Robert  WilliamDunn,  Esq.  New-  Messrs.  Clayton  and  Cookson, 

Boyd,  Esq.  castle.  New-square,  LincohiVifin. 

Norfolk.— Heniy  Villebois,  of  Mar-  Fred.  Browne  Bell,  Esq.  Messrs.  Taylor,  Sharpe,  Fi ' 

ham  House,  Esq.  Downham  Market.  and  Jackson,  41, Bcdfoni 

NoRWlCH,Cityof.— JohnBarweIl,£sq.  A.  Dalrymple,  Esq.  Nor-  Messrs.     Adlington,    Gn 

wich,  Faulkner,  and  FoUett,  1, 

ford-row. 
KoRTHAMPTONSHiaB. — Thomas    Al-  Christopher    Markham,     Messrs.  King,  Robinson,  On 

derson  Cooke,  of  Peterborough,  Esq.      Esq.  Northampton.  13,  Tokenhouae-yard. 

Northumberland.— William    Law- 
son,  of  Longhirst,  Esq. 
NoTTiNGHAMSHiRB^— Sir  J.  Granvilk 

Juckes  Clifton„of  Clifton,  Bart.  t  a«.    j 

Ngttingham,  Town  of.— Jonathan  Christopher  Swann,  Esq.  Messrs.    Hohne,    Lofros,  | 

NevUl,  Esq.  Nottingham.  Young,  10,  New-inn. 

Oxfordshire.— Hugh  Hammersley,  Samuel    Cooper,    Esq.     Mr.  Charles  Berkeley.  52,  S 

of  Haseley,  Esq.  Henley-upon- Thames.        cobVinn-fielde. 

PooLB,  Town  of.— Ambrose  Tudwr,  Thos.  Arnold,  Esq.  Poole.  Mr.  George  WcUcr,  29,  Eil 

Esq.  street.  Stand. 

RuTLAffDSHlRB.— Samuel  Richard  Fy- 

dell,  of  Morcott,  Esq.  rur    n  i>   t 

Shropshire. — Thomas  Eyton,  of  Ey-  Joshna  John  Peele,  Esq.  Mr.  Harvey  B.  Jone^  22, 

ton,  Esq.  Shrewsbury.  tin  Friars. 

SoMERiBTSHiRB.  —  John    Jarrctt,   of  Edward  Coles,  Esq,  Taun- Messrs.  W.  i  E.  Dyne, 

Camerton,  Esq.  ton.  LmcolnVmn-Selds. 

South AMPTOK,  Town  of.— John  Hole,  Richard  Blanchard,  Esq.  Messrs.  Davies  and  Cleobrnj, 

Esq.  Southampton.  Warwick-street,  Regen^^ 

Stapfobdshirb.— Henry  John  Pye,  Francis  WilUngton,  Esq.  Messrs.  Swain,  Stevens,  4 

of  Clifton  Hall,  Esq.  Tamworth.  FredcrickVpUce,  Old 

Suffolk— George  St.  Vincent  WiJ-  John  Jackson,  Esq.  Buiy  Messrs.  Dixon,  6,  New ' 

son,  of  Redgrave,  Esq.  St.  Edmunds.  court. 

Surrey.  — The   Hon.  J.  P.  Locke  Mr.  Potter,  Guildford.       Messrs.  Jenkba  and  Abl 

King,  of  Wobum  Farm,  Chertsey.  New-inn. 

Sussex. — John    Davies    Gilbert,    of 

Eastbourne  t  Esq. 
Warwickshire.— Dempster  Fleming,  J.  W.  Unett,  Esq.  Bir- Messrs.  Tooke  and  Son, 

of  Caldecott,  Esq.  mingham.  ford-row. 

We8TB«)Reland.— TheEarlofThaoet.John  HeelU,  jun.   Esq.  Mr.  George  Mounsey 

Appleby.  Staple-inn,  Holborn. 

Wiltshire Wflliam    Henry    Fox  West  Awdry,  Esq.  Chip-  Messrs.  Netheraole  and 

Talbot,  of  Lacock  Abbey,  Esq.  penham.  Ifip  Easex-stiaeti  Sr 

Worcrstersbirb.— James  Foster,  of  George  Clarke,  Esq.  (A.  Messrs.  Gardate  and 

Stourbridge,  Esq.  U.  Messrs.  Gillam  and  "  Bedford-row. 

Son,  Worcester.).  ^' 

Worcester,  City  of.— WiUiamCorles,  Ig^wardCorlceiEsq.  Wor;,Mr.  B*^^  8?,  !;( 

Esq.  ccster.  '    fielOS.  ' 
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mntk$,iFC.        SUnffi.  Und^Sherifi.  D^puHeM,^. 

iiRB.— Sir  ClifTord  Constable,  James  Ruatell,  Esq.  York.  Messn.  Bearen  and  Anderaoa, 

rton  ConsUble,  Bart.  2,  AdelphUterrace. 

City  oL— William  North,  Esq.  John  Noith,  Esq.  York.    Messrs.   R.  M.  and  C.  Baiteri 

48y  Lincoln's-inn-fields. 
SOUTH  VALES. 

SQiRE. Richard   Donglaa  Henry    Maybeirj,    Esq.  Messrs.  I.  Gregory  and  Soa»  la, 

K  of  Yniaccdwin,  Esq.  Brecon.  ClementVinn. 

iNSuiRE. John     William  Horatio    Hoghes,    Esq.  Messrs.   Hawkins  and    Co.  2, 

,  of  Uanarchayron,  Esq.  Abemtiinrth.  New  Boswell-Court. 

:THEi<f»    Borough    of. — John  Philip  Griffith  Jonesy  Esq.  Messrs.    Poole     and    Gamkni 

1  Dafis,  Esq.  Carmarthen.  Gimy's  inn«fquar«« 

THB98BIRB. Joh&     Uoyd 

of  Glanwiliyy  Esq. 

tGAssuiSE. —  Michael  Wil- C.    B.    Mansfield,    Esq.  Messrs.    Holme,    Loftns,    and 
of  Seorrier,  near  Truro,  Esq.       Swansea.  Young*  1 0,  New*inn. 

KESHiRB.—EicbavdLlewells«,  William   Lock,  Esq.  of  Messrs.  Norris,  Allen»  &  Simp- 
igwpt^Eaq.  Tenber.  son,  19^BartIettVbuikiinp. 

SHIRE. — Edward    Roger,    of  Thomas  Strahens  Rogecsy  Messrs.  Meredith  and  Reeve*  8, 
^e  Psjk,  Eaq.  Esq.  of  lungton.  Ncw-sqoaie,  Lincob's-inn. 

NORTH  WALES. 

tA.>— Sb  Lore  Pany  Jones  Messrs.Williams&Brecse  Messrs.  Williams  and  RobertSi 
of  Madryn,  Bart.  of  Pwllheli  (A.  U.  Mr.      38«  Hatton-gaiden. 

Owen  Owen,  of  Gadlyi^ 

near  Beaumaris.) 
ToxsHiRK.— The  Hon.  Edw.  Messrs. Williams&Breese,  DiUo  ditto 

n  liojd  Mostyn«  of  Plas  Hen.      of  Pwllheli. 

HSHiRc^Townshend  Main-  Richard    Williams,  Esq.  Mr.  Dean,  Essex-street,  Strand*. 
;,  of  Marchwiel  Hall*  Esq.  Denbigh. 

IRK.— William  Shijdey  Con-  C.  W.  Wyatt,  Esq.  St.  Menrs.  Bloxam  and  Ellison,  3, 
>f  Bodrjddan,  Esq.  Asaph.  LincolnVinn-fields. 

ETusBiRS.  — *-  Geoige    Price  Messrs. Williams&Breese,  Messrs.  Williams  and  Roberts, 
.  of  Pla^yndre,  Esq.  of  Pwllheli.  38,  Hattoo-garden. 

NBRTsiURE.^ — ^Thomas  Evaus,  Thomas  Edmund  Marsh,  Mr.  £.  S.  Bigg,  38,  Soutlyunp- 
niol,  Esq.  Esq.  Llanidloes.  ton-buildings. 


the  lands  therein  comprised  shall,  su|]jeel  to  the 
payment  of  the  enfraachisroenl  consideration  in 
faTour  of  lords  and  stewards  as  aforesaid,  becoma 
and  be  of  freehold  tenure,  and  all  mortgiges 
affecting  the  same  shall  be  deemed  and  beconM 
morlffages  in  Hm  of  the  same  lands*  if  such  en« 
francnisement  consideration  shall  be  paid  off; 
and,  if  not  so  paid  off,  mortgages  in  lee  of  the 
equity  of  redemption  thereof,  subject  to  such 
mortgage  estates  respectively  as  dforeeaid,  for 
seeming  such  consideration ;  provided  that  no- 
thing in  the  act  contained  shaU  operate  to  de- 
prive any  tenant  of  any  commonable  right  to 
which  he  may  be  entitled  in  respect  of  such 
lands,  but  such  right  shall  continue  attached  to 
such  lands  notwithstanding  the  saane  shall  become 
freehold. 

7 1 .  Reservation  of  Lord's  other  Eights. 

The  act  not  to  affect  rights  of  lords  of  manors  to 

escheats,  fairs,    marketa,    appointmenta,  firaa« 

ohises,  royalties,  rights  of  abase  and  in  game, 

Ifliheri^  Ac,  or  any  rights  in  mines  or  minerals* 

cohftrmaj(tOQ  ind  apptfrdtementl' sate  thftt  the  person  whole  lands  shall  be  enlrao- 


fHOLD  ENFRANCHISEMENT 
LL. — {Continued  from  p,  318.) 

^ayment  to  Steward.  Sums  payable 
toward  for  compensation  to  be  paid  to 
executors  or  aoministrators. 
hceipts  to  be  Discharges.  Receipts 
13  to  whom  money  directed  to  be  paid  to 
ichwge  person  making  payment;  and, 
r  evidencing  payment,  the  steward  shell, 
I  compensation,  forthwith  afiter  payment, 
to  payment  for  enfranebisemeni  from 
ghts,  forthwith  after  production  of  re* 

same,  signed  by  the  pnrty  entitled  to 
s  same,  enter,  on  the  copy  apportion- 

be  deposited  with  him  as  aforesaid,  a 
ndum  of  such  payments ;  and  such  me- 
im  shall  be  sufficient  evidence  of  such 
tj»  and  diseharee  lands  and  person 
from  the  sums  therein  mentioned  to  be 
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chiaedy  his  heirs,  &c.  shall  have  right  to  dig  for, 
rftise  and  get  stones,  lime,  slate,  clay,  brick- 
earth,  turf,  or  peat. 

72.  Substituted  Titles,  The  lands  enfran- 
chised shall  be  deemed  to  be  held  under  the 
same  title  up  to  the  time  of  enfranchisement  as 
that  under  which  the  same  were  held  at  the  time 
of  the  enfranchisement,  and  shall  not  be  subject 
to  any  estates,  rights,  titles,  interests,  incum- 
brances, claims,  or  demands  affecting  the  manor 
of  which  the  same  were  holden. 

73.  Power  to  Lords  and  Tenants  to  effect 
Enfranchisements  independent  of  the  Act, 

For  the  purpose  of  affording  to  the  lords  and 
tenants  respectively  the  opportunity  of  obtaining 
an  enfranchisement  of  their  respective  lands, 
free  from  any  delay  or  expense  under  this  act,  it 
shall  be  lawful  for  the  lord  and  tenants  of  any 
manor  (whatsoever  may  be  their  interest  therein), 
with  the  consent  of  the  commissioners  under  this 
act,  at  any  time  or  times  before  such  agreement 
for  enfranchisement  as  aforesaid  shall  be  entered 
into,  to  enfranchise  any  of  the  lands  holden  of 
the  said  manor,  in  consideration  of  a  sum  of 
money  to  be  agreed  on  between  them  and  the 
tenants  affected,  and  certain  facilities  are  given 
to  such  enfranchisements. 

74.  JIow  such  Enfranchisements  may  be 
effected. 

Every  such  enfranchisement  shall  be  made 
by  such  conveyance,  deed,  or  assurance  as  would 
be  adopted  for  effecting  such  enfranchisement  if 
the  lords  were  seised  of  the  manor  for  an  abso- 
lute estate  of  inheritance  in  fee  simple  in  pos- 
sessidh. 

75.  Agreements,  Contracts,  and  Awards  not 
to  be  liable  to  Stamp  Duties, 

No  agreement,  award,  or  power  of  attorney 
made  or  confirmed  or  used  this  act  chargeable 
with  any  stamp  duty. 

76.  Correspondence  of  Commissioners  re 
laiing  to  this  Act  to  be  free  of  Postage. 

77.  False  Evidence  to  be  deemed  Perfury. 
Withholding  Evidence  a  Misdemeanor. 

78.  Limitation  of  Actions  against  CommtS" 
noners,  Assistant  Commissioners^  Justices  of 
ike  Peace,  ^. 

79.  Proceedings  under  this  Act  not  to  be 
quashed  for  Want  of  Form,  nor  to  be  removed 
#y  Certiorari. 

80.  LimiUtfAct. 

81.  Act  mag  be  altered  thisSession. 

82.  Interpretation  Clause,  In  construction 
of  act,  unless  something  in  subject  or  context 
repugnant  to  svch  construction,  the  words  after 
mentioned,  or  similar  words,  to  extend  to  and  be 
construed  as  herein  provided ;  (that  is  to  say,) 

The  word  *^  Maxtor^'  shall  extend  to  manor 
or  reputed  manor,  of  whatsoem  lenure  the  same 
may  be. 


The  woids  *•  lord  "  and  "  steward"  shill  in- 
clude the  person  or  persons  for  the  time  being 
filling  those  respective  characters,  or  acting  in 
those  respective  capacities,  whether  those  petsou 
shall  be  lawfully  or  rightfully  entitled  to  oil  sud 
characters  or  act  in  such  capacities  or  not. 

The  words  "  tenant*'  or  **  tenants'*  shall  ei« 
tend  to  and  comprise  persons  holding  by  Copf 
of  Court  Roll  or  as  customary  tenants,  or  hold- 
ing lands  subject  to  any  manorial  rights,  lod 
whether  holding  to  them  and  their  heirs,  or  for 
life,  or  in  any  other  manner  whatsoever. 

The  words  "land"  or  *Mands*'  shall  extend 
to  and  comprise  all  lands,  of  whatever  tenoRi 
holden  of  the  manor,  and  whether  the  intereH 
therein  to  be  affected  shall  be  an  estate  of  ittll^ 
ritance  in  fee,  or  for  life  or  lives,  absolute  or 
qualified,  or  for  any  other  estate  or  interest  wbt- 
soever. 

The  word  '*  enfranchisement"  shall  mean  a^ 
include  the  commutation  or  discharge  of  all  laA 
holden  of  a  manor  from  heriots  or  any  manoiii 
rights. 

The  word  "  person"  or  **  party"  shall  extei^ 
to  and  include  the  Queen's  Majesty,  aad  art 
body  politic,  corporate,  or  collegiate,  as  well  i 
an  individual. 

Every  word  imputing  the   singular  n 
only  shall  extend  to  and  include  several 
or  parties  as  well  as  one  person  or  party, 
several  things  as  well  as  one  thing  respecti* 
and  the  converse. 

And  every  word  imputing  the  masculiDe  ^ 
der  only  shall  extend  to  and  include  a  female 
well  as  a  male. 

NEW  FORMS  OP  WBITS. 

{Continuedfrmn  page  314.) 


No.  III. 

Writ  of  Capias  ad  Satisfaciendum,  on  an 
of  the  Court  of  Queen's  Beiiicfa»  for 
ment  of  money  and  costs. 

Tictoria,  by  the  Gimoe  of  God,  of 
United  Kingdom  of  Great  Britain  and  lie' 
Queen,  Defender  of  the  Faith;  to  the 

liff  of i  greeting.    We  eonuasiid 

that  you  take  0.  D.  if  he  ahaU  be  fox 
your  Bailiwick,  and  him  safely  keep»  so 
you  may  have  his  body  befiore  us  at  Wi 
ster,  immediately  after  the  execatian 

to  satisfy  A.  B.  £ ,  which  latdy  ia 

Court  before  us  at  Westminster,  by  a 
our  said  Court  entitled,  &c.  [aa  the  e 
be],  were  by  the  said  Court  ardepsd  to  be] 
by  the  said  C.  D.  to  the  said  A.  B., 
with  the  costs  of  the  said  rule,  which  said 

were  ^terwards  on  the iax  o£ 

the  year  of  our  Lord  — -  taxed  and 
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r  Slid  Court,  at  the  sum  of  £ ,  and 

r  to  satufy  the  said  G.  D.,  the  and  amn 
— (a),  together  with  interest  upon  the 

ro  several  Boms  of  £ and  JB , 

rate  of  four  poimda  per  centum  per 

I,  from  the  said day  of in  the 

f  our  Lord (4),  and  hare  there  then 

rit. 

less,  Thomaa  Lord  Denman,  at  Weat- 

r,  on  the  day  of  ^  in  the 

'  our  Lord . 


No.  IV. 

f  Capiat  ad  8aH$/aeiendumf  on  a  Jadg- 
t  in  an  inferior  Court  in  an  action  of 
npsit,  rranoved  into  theCourt  of  Queen's 

>na,  by  the  Grace  of  God,  of  the 
Kingdom  of  Great  Britain  and  Irehind, 

Defender  of  the  Faith ;  to  the  She- 

,  greetinff.    We  oommand  you, 

)u  take  C.  D.  if  he  shall  be  found  in 
ailiwick  and  him  safely  keep,  so  that 
ij  have  his  body  before  us  at  West- 
,    immediately  after    the    execution 

to  satisfy  A.  B.  £ which  the  said 

ately  in  [insert  the  style  of  the  Court,] 
judgment  of  the  said  Court  recovered 

the  said  0.  D.  for  his  damages  which 

sustained,  aa  well  on  occasion  of  the 
rfonning  certain  promises  and  undei^ 

then  lately  made  by  the  said  C.  D.  to 
aid  A.  B.,  aa  for  his  costs  and  charges 
about  his  suit  in  that  behalf  expended; 
f  the  said  C.  D.  is  conyicted,  aa  appears 
)f  record,   and  which  iuc^ent  waa 

rds  on  the  day  of  ". in  the 

our  Lord ,  removed  into  our  Court 

ns  at  Westminster,  by  virtue  of  an 
r  our  said  Court  before  us  at  Westmin- 

f  of ,  one  of  the  Justices  of  our 

urt  before  us  at  Westminster,  as  the 
iy  be,]  in  pursuance  oi  the  statute  in 
^  made  and  provided,  and  the  costs 
ut  upon  the  appUcation  for  the  said 
uid  upon  the  said  removal  i^ere  on  the 

ay  of ,in  the  year  of  our  Lord  — 

Qd  allowed  hy  our  said  Court  before  us 
tminster,  at  the  sum  of  £  ,  and 
to  satisfy  the  said  A.  B.  the  said  sum 
"^  (^)>  together  with  interest  upon  the 
' —  ■».■         III...*    ii»iii^i».> 

^e  amoant  oftiie  eosts  taxed. 
^day  oa  whieb  tbeeostsof  the  mleivsMtasMa, 
»t  wete  prior  ta  llw  1st  ef  October.  lasS,  say 
t  ht  day  of  OetobeTi  in  the  yea?  of  oar  Lord 

^^^-  costs  attendant  npon  the  removal  of  the 
J  out  of  the  inferior  Court  into  the  Court  of 


said  two  several  sums  of  £   ■  ■  and  £ , 

at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the  said  •^—  day  of ,  in 

the  year  of  our  Lord ,(dj  and  have  there 

then  this  writ. 

Witness  Thomaa  Lord  Denman,  at  Weat- 
minster,  on  the  '  day  of  — ,  in  the  year 
of  our  Lord . 

(To  hi  eoniimieiL) 


TO   THB   BDITOB  OF  THB   LBGAL  OUIUB. 

Hareh  17.  1840. 

SiBy — I  should  not  have  troubled  you  with 
the  following  remarks,  but  for  the  very  great 
error  your  correspondent  R.  H.  has  com- 
mitted in  answering  Problem  13,  vol.  3, 
which  runs  thus :  ^*  Writ  of  summons :  de- 
scribe this  writ :  What  are  the  requisites  of 
this  process^  and  the  proceedings  to  compel 
an  appearance  where  the  defendant  can  be 
served?''  The  first  and  second  points  raised 
by  the  problem,  R.  H.  says  have  been  elabo- 
rately answered  by  C.  B.  With  regard  to 
that  I  most  readily  agree  with  R.  H.  But' 
with  respect  to  the  part  of  the  problem  which 
says,  **  What  are  the  proceedings  to  compel 
an  appearance  when  the  defendant  can  be 
served  ?"  R.  H.  informs  us  what  we  are  to 
do  if  the  defendant  cannot  be  served ;  con- 
sequently he  has  given  us  an  answer  just  the 
reverse  to  what  the  problem  required. 

I  hope,  whilst  making  the  above  remarks, 
it  will  not  be  supposed  that  I  impute  the 
least  carelessness  or  partiality  upon  the 
learned  Editor  of  this  truly  valuable  work ; 
my  only  motives  being  to  point  out  to  R.  H. 
the  great  error  he  has  committed,  (for  if 
R.  H.  will  refer  to  pp.  147  and  163^  vol.  2, 
he  will  see  that  C.  B.  has  given  us  informa- 
tion upon  the  proceedings  necessary  for  a 
distringas),  and  to  submit  to  the  learned 
Editor  whether  this  answer  is  or  is  not  a 
proper  answer  to  the  problem  which  waa 

asked. 

I  remain.  Sir, 

Your  obedient  servant, 

a»  A.*   Wa 


(d)  Ths  day  on  whidi  the  ooata  of  femoval  woe 
taxed. 
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W,  3i#— E*  A.  or,  £•  D- — ^R.  H-— L..  P. 
— W.  A,— S.  T,— 1.  I-— L  A— M.  W.— W. 
R«-*5.  C«  '-*B«  6« — sU  under  oonsLden£oii« 

Ao  Articled  Ckrk. — Yob  aiirt  ooi  pUce  ve* 
lUnoe  on  t>ie  y?rt^  book  nuDed  in  joor  letter. 
The  ucond  oeedi  no  commeat,  bot  joa  must  in 
th«f«  dajf  of  ooMJriaii/  change  sesist  its  readin^r^ 
with  roodem  atttfaoritiet*  The  thirds  if  one  of 
the  modem  edition! «  jon  most  Jt^A  cuxtioo&lj. 
Tbe  informetioB  joo  ieek»  300  will  find  in  Vol. 
I  •  of  this  work,  p.  1 10. ;  take  tbe  new  edition 
of  tbe  fint  work  tbere  neotioned*  No  Gentle- 
Bum,  wif hin£  to  dam  tbe  etinifwtioD,  dioald  be 
wuhoutt.     ^ 

"  Uiruf  k  Vlvvm.*'^YMtrj  Articled  deik 
mutt  continue  and  be  actoall^  emnlojed  bv  the 
Attomer  or  Solicitor  to  whom  be  if  articled, 
or  bf  bit  Ageal,  in  tb«  proper  bufiBeaiy  piactiee* 
or  einplojnient  of  an  Aitomej  or  Solieitor  during 
tbe  entire  period  of  five  jears ;  and  of  thai  time 
one  year  only  may  be  senred  with  the  Agent ; 
•ad  be  may  terre,  not  exeeeding  one  year^  as 
popil  to  a  prMtising  banitter  or  ccrtifieaied 
•|iectal  pleader. 

A.  H. — Does  not  tbe  preceding  notice  alao 
answer  your  quettiona  ?  if  not,  write  again. 

d«-— It  is  not  within  our  rule  to  answer  cases 
({f  at  all),  twice.  We  will  endeavour  next 
waek  to  oomply* 

RtcHAaD  Rob.— -To  do  aa  yo«  requisa  would 
be  equal  to  an  advertisement.  Our  publisher 
will  send  you  the  number  (vol.  i.  no.  11  •)  if  you 
require  it, 

K.  H.— See  letter  by  8.  A.  W. 


NoOee  to  OorrmpamdmU,  Stdmoritmn^  ^ 

On  AfrU  1, 


«L  fii  b 
UL 


-pRBCKDEXTS      Df     CC»3aXULNC:56. 

ad^iied  lo  the  Preaeaa  Sanr  af  ^  Liv. 

lEostraied  wixL  VoieK  Prarsira  a&£  ZzuaL  by 

TaOMAf  GijOEGS  WBTEa3?«  roc   F  T^^k^d 

the  Middle  Teaple;  A  vibar  ef  ^  TW  Cosso- 
tanes  on  tbe  ConstitiicIaD  waiC  LasPi  af  Eirozi,' 
dedicated  by  oommand  to  ber  Xu^sv  oc  Qasi^ 
&c.  in  ooDtinQadoD  of  ihit  PKScadKSTS  tr 
S.  VaujsBoke,  Eiq. 

Thia  woiky 
whick  aie  all  dnAa  of 
with  valuable  pnctical  x 

CcKJirrav  Soucrrosa. 
^iciTWseoa^.    AflMNig 
TOM  or  TBB  CovsTrnT,"  iafcBp 
Tables  are  given,  ahewing  dioaa  GBSbmrntL 
SEFKRAL  CouNttaa  of  EsiGijav 
Laaaia.  —  Almost  every  Ni 
ntw  fcmif  of  Instrnmont  to 
'  itate  of  thalawa* 


to  TovKisi 

*•  Co- 


notice  TO  SUBSCRIBERS. 

* 

Letters  continue  to  arrive  requiring  the  double 
number^  but  the  applioants  are  siiS  in  a  mtno- 
rity.  We  may  aad«  in  reply  to  many,  that  the 
extra  sheet  would  be  exclusively  devoted  to 
clearing  off  our  monthly  arrbar  ;  after  we 
shaR  have  got  rid  of  our  large  itoek  on  hand. 
We  shaD  most  seitatnly  not  oopv  the  I^ondon 
Gaiette  or  Lloyd's  List. — ^We  had  hoped  to 
have  given  answers  to  ttc;o  problems  this  week ; 
that  ih  however  impossible. 

Amious.^  We  have  eome  assents  to  your  pro- 
position.   (See  the  Istttr  amt^,  p.  320.) 


f^exu6^ 


BBRATUV. 
Amte.  p.  807*— Cot  I9  Una  8  from  tbe  tof»  for 


YoL  in.  was  publisbed  Deceaabrr  It  ^ 
Table  of  CoBteata,  price  17a.  PkaoaofTobi 
afidll.  £l.10#. 

Vol.  IV.  Psat  IL 

ASSIGNMENTS. 

ParilU.  will'cbntam 

A  NKW  PORK  0/  AedgnmmU  ^.tevmuL  Tern 
to  attend  the  inheritance  to  one  Tnutee  i 
save  the  expense  qf  eeveral  TVnf faes*-^ 
the  law  relating  to  mck 

Mabbuqs  SnTLaiaiii?s!» 

Witb  tbe  Law  relating  to  UsM,*  RsaaDlvfi' 

and  Powers. 


London;  Jobb  BtCBARnsandt^o.,  Caw 
-  '  104,  laeee^Met.  - 

ThU  Work  toiU  be  eon^eted^  Am^  F^^* 
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[No.  22. 


SW  UWS  OF  RBAL  PBOPBRTT.      i 

ESUT  II. 

3  &  4  Wm.  IV.  cap.  74. 
eifar  the  AbQlition  of  Fines  and  Iteoh 
et,  and  for  the  SubitittUion  of  more 
pU  Modee  of  Ajuuranee, 

{Conihuud/rom  page  SSS.) 


PROTicTom  or  a  Sittlbmivt. 
ru8tbb8  to  surport  contikgbnt 
Rkmaindbrs. 

B   last    poifit  to   be    eonsidered  m, 
lat  will  be  tbe  effect  of  the  fine  and 

lo  the  fine,  it  hath  been  insisted  that  it 
dffioient  upon  record,  and  that  a  fine 
)y  tenant  for  years  is  not  Toid ;  as  to 
ne,  it  mast  be  considered  either  as  a 
lessee  for  years,  or  as  a  fine  of  a  re- 
ler  in  tail ;  fines  of  lessee  for  years,  I 
*,  are  not  absolntely  void,  bat  operate 
fr  of  estoppel,  and  therefore  bar  the 
claiming  under  them ;  a  reversioner 
yj  a  fine,  for  this  reason,  and  it  bars 
me  in  tail,  bat  it  can  never  be  con- 
that  the  fine  of  a  reversioner  can  get 
ehold ;  let  os  therefore  consider  it  as 
le  of  a  lessee  for  years ;  it  has  been 
fiat  lessee  for  years  in  this  case  might 
barred  all  remainders  by  a  feofi*- 
that  a  fine  jur  ehne  grant  and  rendei 
;ea  a  gift,  which  means  a  feoffment, 

.  HI. 


and  therefore  is  eqnivalent  to  a  feoffment. 
I  am  of  opinion  that  even  a  feoffment  would 
not  have  been  a  bar  unless  the  trustees  had 
been  asleep,  for  they  might  have  immediately 
entered  and  possessed  the  estate,  if  they  had 
lain  by  till  the  recovery  had  been  perfected, 
that  might  have  been  a  bar,  but  that  is  not 
to  be  supposed.  It  has  been  said  that  a  fine 
supposes  a  feoffment,  bat  the  word  done^ 
though  it  sometimes  signifies  a  feoffment, 
has  many  other  significations ;  it  may  sig- 
nify grants  of  incorporeal  inheritances,  which 
will  not  pass  by  feoffment,  and  therefore  does 
not  necessarily  Suppose  a  feoffment.  A  feoff- 
ment differs  very  materially  from  a  fine,  for 
in  notoriety  of  fact,  the  feoffment  is  supposed 
to  be  made  o|)enly  upon  the  land,  and  the 
feoffee  is  immediately  put  into  the  possession, 
but  a  fine  has  nothing  public  except  the 
proclamations ;  and,  therefore,  by  the  Act 
of  Parliament  of  4  Henry  7,  nonclaim  runs 
only  from  the  proclamations ;  whereas,  if  a 
fine  supposes  a  feoffment,  it  will  have  its 
effect  from  the  time  of  acknowledging, 
which  is  a  private  transaction ;  a  feoffment 
can  only  lie  of  land,  a  fine  may  be  of  tithes 
and  in  other  corporeal  inheritances. 

Great  weight  has  been  laid  upon  Lord 
Coke's  authority,  who  says  a  fine  is  a  feoff- 
ment upon  record  ;  he  was  certainly  a  great 
man,  which  has  made  soine  people  think 
every  thing  he  says  is  right,  tbongh  he  has 
his  mistakes ;  but  in  answer  to  it,  I  sh^ll 
offer  two  or«  three  great  authorities,  and  one 

z 


338  *        AnsTver  to  Problem  6,  Vol.  III. 

of  equal  age  and  authority  with  Lord  Coke : 
In  the  cades  that  were  cited  at  the  bar,  it 
was  determined  by  Lord  Chief  Justice  Holt 
and  Lord  Macclesfield^  that  a  fine  was  a  feoff- 
ment upon  record,  when  the  party  had 
such  an  estate  as  will  entitle  him  to  levy  a 
fine,  that  is,  an  estate  of  freehold ;  otherwise 
a  fine  has  no  efiect  whatsoever  with  respect 
to  a  stranger,  and  operates  as  an  estoppel 
only,  and  bars  none  but  the  party  claiming 
under  it. 

As  to  the  authority  I  promised  which  was 
equal  to  the-  authority  of  Lord  OoAe,  it  is 
Lord  Coke  himself^  who  in  the  page  before 
that  of  the  case  cited  Co.  Lit.  0,  a,  has  these 
expressions  :  a  feofifment  is  the  most  ancient 
and  sure  way  of  conveyance,  both  for  that 
it  is  solenm  and  public,  and  therefore  best 
proved,  and  also  for  that  it  cleareth  all  dis* 
seisins,  &c.  which  cannot  be  done  even  by 
fine  and  recovery ;  so  that  it  is  Lord  CoM$ 
own  opinion  that  a  feoffment  can  effect  that 
which  a  fine  and  recovery  cannot ;  and  there- 
fore it  cannot  longer  be  maintained  that  he 
has  laid  it  down,  a  fine  is  to  all  purposes  a 
feoffment  upon  record.        • 

It  was  said  that  if  a  fine  was  void  in  this 
case  how  would  it  make  a  forfeiture  ?  there 
are  sure  many  cases  where  an  act  may  be 
void  as  against  another,  and  yet  be  a  for- 
feiture to  the  person.  I  will  give  one  in- 
stance, that  of  a  copyhold  tenant.  A  lease 
made  by  him  is  certainly  void  against  the 
lord,  and  yet  is  a  forfeiture. 

The  Court  was  of  opinion  that  the  fine 
and  recovery  were  no  bar  to  the  remainders. 


TO   THB   EDITOR   OF  THE    LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  VI. 
Vol.  3.  p.  84. 


PROBLEM  XXII.  VOL.  IIL 


Writ  of  Inquiry  in  oroinart  Cases. 

What  is  this  writ  ?  In  what  cases  is  it 
necessary?  How  is  it  executed,  and  in 
what  manner  U  execution  had  after  verdict  ? 


What  is  an  estate  tail  by  implication ! 

On  the  creation  of  an  estate  tail  by  dm 
it  is  absolutely  necessary  to  express  that  tt 
heirs  are  to  be  of  the  hod^  of  a  person ;  fii 
if  by  deed  lands  be  given  to  a  man  and  h 
heirsy  male  or  female,  the  word  **  male"*  < 
'*  female"  is  rejected,  and  the  donee  takes 
fee  simple. 

An  estate  tail  by  implication,  tberefin 
arises  in  those  cases  where  the  words  "*< 
the  body"  are  not  strictly  required,  bat  n 
be  expressed  by  words  which  amount  toi 
much.  I 

If  a  person  by  wiU  devise  lands  to  am 
and  his  heirs  male,  this,  by  construed^ 
of  law,  is  an  express  estate  tail,  the  ii 
supplying  the  words  <*  of  his  body;"  bat( 
express  estates  tail  are  not  the  subject 
present  consideration,  I  shall,  in  the  sohl 
of  this  problem,  confine  myself  as  strictlfi 
possible  to  the  object  in  view,  and  addi 
the  t^n  following  instances,  in  each 
which,  an  estate  tail  has  arisen  by  imj 
tion. 

1.  Where  a  man  devises  to  A.  for 
and  then  gives  the  subject  of  snch 
over  to  B.,  after  the  failure  of  issue 
In  this  case  it  clearly  appean,  that  a  I 
interest  only  is  given  to  A.,  and  thi 
benefit  is  given  ta  B.  whilst  there  ii 
issue  of  A.     The  consequence  is, 
no    interest    springs    to    B.,  and    no 
press  estate  is  given  after  the  death 
the  intermediate  interest  would  be 
posed   of,    unless  A.  were  cons 
taking  for  the  benefit  of  his  issue  as 
of  himself,  and  as  the  words  in  thh 
susceptible  of  such  anampUficatioii, 
tion  in  the  testator  is  naturally  ioipIied|| 
A.  should  so  take,  that  the  pBOferty 
be  transmissible  through  him  1»  lis 
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e  was  therefore  considered  as  taking  n  three  daughters  of  A.  to  be  eqnallj  divided, 

and  if  any  of  them  died  before  the  other, 
then  the  others  to  be  her  heirs,  equally  to 
be  divided,  and  if  they  all  died  without 
issue,"  then  over,  the  devise  was  construed 

r  general  or  special),  then  over  it  was  11  an  estate  tail  by  implication. 

Dcd  an  estate  tail  by  implication  in  A.  I     Lastly.  Where  a  person  seised  in  fee  de«* 

inhere  an  estate  was  given  to  A.  fori  vised  his  lands  to  A.  and  his  heirs,  and  if  he 


ate  tail  by  implication^  which  would 
9(1  to  such  issue. 

^ere  there  was  a  devise  to  A.  gene- 
and  if  he  died  without  heirs  or  issue 


tid  if  he  died  without  issue,  then  to  B., 
I  likewise  construed  an  estate  tail  in 
implication. 

[d  a  case  wheie  there  was  a  devise  to 
id  if  he  died  leaving  no  child  lawfully 
en  then  over,  this  was  also  considered 
tn  implied  estate  tail  in  A. 
^here  a  testator  having  two  sons,  A. 
.,  devised  that  if  A.,  his  eldest  son, 
happen  to  die  and  leave  no  issue  of 
\j  lawfully  begotten,  that  then,  and 
t  case,  and  not  otherwise,  after  the 


died  without  issue  then  to  B.  In  this  case 
(as  in  all  others  of  a  similar  nature)  the 
death  of  A.  without  heirs  was  considered  as 
a  remote  possibility,  and  the  devise  was  qua- 
lified by  the  addition  of  the  words  '*  and  if 
I  he  died  without  issue,'*  to  give  an  estate  tail 
by  implication  to  A. 

The  above  instances  of  an  estate's  tail  aris- 
ing by  implication,  it  will  be  observed,  prin- 
cipally resulted  from  the  state  of  the  law 
before  the  passing  of  the  statute  1  Victoria, 
cap.  26,  **  For  Amending  the  Law  relating 
of  his  said  son  A.,  he  gave  and  be- 1  to  Wills/'    In  wills  made  after  the  1st  of 


ed  all  his  lands  of  inheritance  in  H. 
{.,  to  have  and  to  hold  the  same,  after 
ath  of  the  said  A.,  to  him  and  his 
it  was  held  that  A.  took  an  estate  tail 
plication,  and  that  the  limitation  to 
is  a  remainder  ex]ieotant  on  such 
tall. 

it  was  also  construed  an  estate  tail  by 
ation,  where  the  devise  was  to  *'  A. 
r  maintenance,  and  after  her  death 
It  iiisue,*'  then  to  another. 
Ind  60,  where  the  testator  '^  made  A. 
e  heir,  and  if  he  died  without  issue,'* 
ver. 

'n  the  case  of  a  devise  *'  to  A.,  and  if 
s  no  heirs,  then  over  to  his  sister  or 
collateral  heir,''  the  word  heirs  was 
Qed  heirs  of  the  body,  because  A. 
not  die  without  having  heirs,  if  '<  his 
t>r  other  collateral  lieir"  was  living  at 
ath,  and  therefore  the  word  "heirs'* 
)nstnied  heirs  of  the  body,  and  accor- 
that  devise  was  held  to  give  an  estate 
'  implication  to  A. 
Where  lands  were  devised   **  to  the 


January,  1838»  the  rule  of  construction  is 
now  very  materially  altered  by  ss.  28  and 
29  of  that  statute  in  respect  to  devises  similar 
to  most  of  those  above  instanced,  as  giving 
estates  tail  by  implication ;  it  being  thereby 
enacted,  that  where  the  expressions  **  die 
without  issue,"  or  "  die  without  leaving 
issue,*'  or  *^  have  no  issue,"  or  any  other 
words  occur  which  may  import  either  a  want 
or  failure  of  issue  of  any  person  in  his  life- 
time, or  at  the  time  of  his  death,  or  an  inde- 
finite failure  of  his  issue,  tliey  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in 
tlie  lifetime  or  at  the  time  of  the  death  of 
such  person,  and  not  an  indefinite  failure. of 
his  issue,  unless  a  contrary  intention  appears 
by  the  will.  The  effect  of  this  enactment 
will  be  to  give  the  first  devisee  an  executory 
devise,  defeasible  on  his  dying  without  issue 
living  at  the  time  of  his  death,  instead  of  aii 
estate  tail  as  heretofore,  and  this  alteration 
in  the  rules  of  construction  makes  a  very 
material  alteration  in  the  estate  of  the  person 
entitled  under  the  devise,  over  as  well  as  in 
the  quantity  and  value  of  the  estate  of  the 
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fifM  devisee,  as  the  following  example  will 
shew : —  ^ 

If  the  devise  were  to  A.  generally,  or  to 
A.  and  hia  heirs,  and  if  he  dies  without  issue 
to  B. ;  or  to  B.  and  his  heirs  under  the 
old  rule  of  construction,  A.  took  an  estate 
tail,  and  of  course  as  an  inseparable  incident 
th^eto  the  power  of  acquiring  the  absolute 
ownership,  by  sufiering  a  recovery   which 
would  bar  B.'s  remainder,  whether  it  were 
for  life  or  in  fee ;  but  now,  by  sec.  28  of  the 
tthove-cited  statute,  the  devise  to  A.  without 
Words  of  limitation  carries  the  fee,  and  by 
sec  29  above  cited,  the  devise  over  gives  a 
ftc  to  B.,  to  take  effect  in  the  event  of  A.'s 
.  dyirtg  without  leaving  issue  living  at  his 
ieath,    an    executory   devise^    indefeasible 
by  A.  E.  A. 


«•  That  the  words  proposed  to  be  left  out  lUnd 
part  of  the  question/*  The  House  difided,- 
Ayes,  98  ;  Noes,  56. 
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March  ia. 
^gir  E.  SoGOBH  gave  notice,  **  that  if  any 
measu^  were  introduced  into  this  House  for 
xUk  appointment  of  additional  equity  judges, 
IHiatoeonipanied  by  any  improvement  of  the  pre- 
aff^t  appellate  jurisdiction  of  the  House  of  Lords, 
\ie  should  at  some  stage  of  the  measure  take  an 
opportunity  of  drawing  the  attention  of  the 
f&hsd-  to^  the  necessity  of  such  improvement. 
^bMiPlN^osttioBS  he  intended  to  make  known  he 
wQulff  lay  before  the  House  at  an  early  day,  so 
as  to'  be  printed  with  the  votes." 


%:oiii .  • 


March  24, 

PRIMTBD    PAPERS. 

.'  Printed  Papers. — Petition  of  Thomas  George 
JTohrttton  Pearce  (presented  the  12th  of  March) 
tead;  Motion  made,  and  question  proposed— 
>»Thtt  Thomas  George  Johnston  Peaice  be 
fixfused  from  the  pavment  of  the  sum  of  4/.  \9s. 
being  the  cost  of  his  maintenance  during  his 
cohmiement :  and  that  the  Sergeant-at-Arms  be 
dfre<ked  to  supply  the  said  Thomas  Geoige 
Jyjtij^tyijPflMce  with  rations  free  of  expense." 
iSk  ?..  Burdett.)  Amendment  proposed,  to 
leave  out  '^  from '  ^'  Thomas  George*  Johnston 
Pearce*'  to  the  end  of  the  que<tk^,  in-brder^^ 
add  the  FOrds  V  beb  disoharged  ^forihwith  -  from 
the  custody  of  the  Sergeant-at-Arms  attending 
this   House,"   instead   thereof:  Qnestion  put, 


ROLLS  COURT.— Dec.  24. 

In  Rb  Boobo  Solicitor. 

Country    Attornies    and   thbir   lo! 
Agbnts.— fFAelA^r  the  Biix  of  Cons  oj 
London  Agents  upon  the  AppUcation 
the  Country  Solteitor,  is  or  it  not  u 
able ;  and  if  to,  whether  as  of  course 
upon  terms. 

Mr.  Pemberton  appeared  upoi 
of  Mr.  Boord^  a  country  solicitor,  praying 
his  London  agents,  Messrs.  Morris  and  1 
beke,  might  be  restrained  from  proceedingjj 
action  in  the  Common  Pleas  for  the  recow 
their  bills  of  cosU  upon  a  deposit  with  the 
gister  of  the  balance  in  question,  and  t*" 
might  be  referred  to  the  Master  to  tax 
costs  in  which  they  had  been  employed  as 
for  Mr.  Board  upon  the  prineipic  of  r 
solicitor  and  town  agent.     Mr.  Morris 
that  he  did  not  act  as  agent  in  some  of  the 
ters  he  had  transac&d,  but  as  a  solicitor  { 
rally.     He  had  aot  communicated  to  the 
tioner  that  be  had  so  done ;    if  he  hi 
^titioner  would  have  had   an    opporiunil^ 
exerdsing  his  discretion  whether  he  wooU 
permitted  Mr.  Morris  to  act  for  bin  upos 
terms.     No  arrangement  was  entered  ii»" 
allowing  other  than  agency  charges  to  be  ■ 
Mr.  Dixon  said  the  point  was  mater 
cause  it  involved  the  question  whether  the  a 
costs  of  a  London  agent,  upon  the  appli'-*' 
a  country  solicitor,  was  or  was  not 
The  act  which  gave  the  right  to  tax 
2  George  II.,  c.  23,  but  the  12th  G 
enacted  that  that  act  should  not  saUmd 
bilb,  fees,  charges,  or  disbursements  that 
become  due  from  attornies  or  solicitors  w ' 
attornies  or  solicitors.     There  was  a  d< 
the  Court  of  Common  Pleas  m  **  Weyi 
Knipe,^  3  Bing.  N.  C.  against  Aetaxi 
such  bills,  (a) 

Mr.  Pemberton  said  the  jurisdictum 
Court  had  been  established  in  the  ease  sl^ 
t,  NuttaU;'  2  Myi-  &  Kcr.  284,  (»)b«l 
\lce-ChanceUor.     There  was  an  eider 
Master  of  the  Rolls  in  1745  for  taxy< 
an  attempt  to  Recharge  that  order  WW^ 
Hard«^ieke  was  not  MMdes^faWi  Ha—" 
tbi|*...lhe.|^tilioiif«r  wi|||;eufUlfd^M.« 
ail  ftie  bills  upon  the  ground  of  prw 
agent,  and  not  of  solicitor  and  dient. 


'PffiPi 


Law  Reporti.  841 

In  ftupport  of  the  rulei  it  was  argued  that 
the  present  cafle  was  distingaishable  from  all 
those  which  had  been  previooslj  brought 
under  the  consideration  of  the  Courts. 
There  being  an  actual  suit  pending,  and  the 
litigants  being  both  officers  of  the  Court,  the 
Court  had  a  jurisdiction  over  them  in  the 
double  character  of  suitors  and  officers.  To 
discharge  the  rule,  would  be  yirtnally  to 
decide,  that  the  judge  and  jury  at  Jfm 
Prku  should  eiamine  the  proprietj  of  the 
items  charged,  and  the  correctness  of  the 
amount  claimed  for  each  portion  of  the 
bills.  Unless  the  power  to  direct  taxation 
in  such  case  esisted,no  limit  could  be  affixed 
to  agency  charges*  Wildbore  t.  Bryauy^ 
(8  Price,  077.)  decides  that  the  Court  wiU 
not  interfere  on  the  application  of  the  client 
in  the  cause,  but  that  the  application  must 
s  contended  against  the  rule  that  the  i,  be  made  bj  the  immediate  employer  of  the 
ad  no  power  to  order  the  taxation  of ;  agent,  is  an  express  assertion  oflhfe  general 


Jan.  13. 
I  Lanodalb  said  he  had  rsfcrrsd  to  the 
ted,  aod  that,  with  the  exception  of  Wey^ 
V.  Knipe^  dted  by  Mr.  Dixon^  he  found 
lent  in  conformilj  with  all  of  them,  and 
most  thcrrfoie  grant  the  prayer  of  this 

» 

r  made  aoeordiogly. 

[n  that  case  proceedings  had  been 
7  a  London  attorney  against  a  coun- 
9rneyi  ibr  whom  the  plaintiff  had 
iployed  as  town  agent,  and  the  latter 
i  a  rule  that  the  plaintiff  should  shew 
hy  his  bills  of  costs  should  not  be 
to  the  prothonotary  to  be  taxed, 
»  undertaking  to  pay  into  Court 
.  4d.^  without  prejudice  to  his  plead- 
lably,  and  taking  short  notice  of 
roceedinge  in  the  mean  time  to  be 
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lis,  as  the  Stat.  2  O.  2,  o.  23,  s.  28, 
only  to  cases  between  an  attorney 
Aj  client :  and  that  to  exclude  all 
ipon  the  subject,  the  Stat.  12  G.  2, 
6,  was  cited,— That  it  was  indeed 
rn  in  WiUan  ▼.  OutUridge  (3  Barn. 
ffi.  157.)  that  the  Court  has  a  para- 
jurisdiction,  independently  of  the 
c.  23,  to  refer  an  attorney^  bill  for 
in  all  coMM.  But  diis  doctrine  was 
I  in  the  subsequent  case  o{  Dagley 
uk^  (2  Barn,  and  Adol.  411,)  which 
appUcatton  to  tax  the  bill  of  an 
'  against  an  ordinary  client,  when 
I  contained  no  taxable  item;  and 
fter  taking  time  to  consider,  Loaj> 
DEN,  in  delirering  the  jadgment  of 
LTt,  said — **  We  have  referred  to  the 
dges  in  this  eaaei  and  so  much  doubt 
tainedon  tile  peint,  that  we  cannot 
is  Bm  tb  IJi  taxed.^  And  in  Chater- 
Coimhu^,{6.  SarUf  a«d  AdoL  400.) 
nmoa  LaM^^uriediciion  of  the  Court 
attornejr^'tfflb'appteitr^  to  be  ogain 
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power.  In  Junes  y.  Make^  (2  Cox,  1730 
the  Chancellor,  on  the  production  of  several 
precedents  sanctioning  the  motion,  made  an 
order  on  an  agent  to  submit  his  bill  to  tax- 
ation. And  in  $xparU  Bearcrqft^  (1  Doug^ 
190.)  it  is  statsd  to  be  the  settled  praotiQi»  <^ 
the  Court  of  Common  Pleas  to  order  the 
taxation  of  agent's  bills.  It  was  also  insisted 
that  the  argument  in  opposition  of  the  rule 
rests  upon  the  supposition  that  the  appKoa- 
tion  has  been  made  under  the  statutes  re- 
ferred  to:  but  the  Court  possesses  a  common 
law  jurisdiction  over  its  own  officers 

The  Court  were  of  opinion  that  the  only 
authority  possessed  by  them  of  ordering  ^he 
taxation  of  an  attorney's  bill  was  c^oferrec} 
by  statute :  and  that  as  the  sixth  seotioU'ef 
12  O.  2,  c.  13,  had  expressly  exempted 
agents*  bills  from  the  operation  of  the  forpe)- 
statute  of  20.  2,  c.  23,  s.  23,  they  ba4vW 
power  to  refer  those  bifls  to  tile  ^ftrtboiiek. 
lary  to  be  taxe^,  and  accordingly  th^  I'tif^ 
was  discharged.  ,  .i^/^ 

An  agent  need  not  deU>vtfr  '%  signed  hU 
of  costs  under  the  statute,  befoj*0  hfe  di^livei*i 
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his  bill  for  agency,  {Sandyt  v.  Hambyt  Mo. 
and  R,  33.)  though  a  delivery  of  a  bill  for 
bnsiness  done  for  another  attorney  in  the 
superior  Courts,  is  in  other  cases  necessary, 
(Reynal  v.  Smithy  2  Bam.  and  Adol.  469.; 
Heming  y.  Wiltofh  1  M.  and  M.  529.).— 

EnixoR. 
{h)  The  question  in  that  case  infoct  was» 
whether  the  Court  will  permit  a  solicitor  to 
obtain  an  order  at  of  course  for  the  taxation 
of  his  agent's  bills  which  there  had  been  ob- 
tained, and  a  motion  was  made  to  discharge 
such  order.  The  Mastsb  of  tbb  Bolls  ob- 
served, that  in  a  matter  so  much  the  same 
as  the  taxation  of  bills  of  costs,  both  at  law 
and  in  equity,  it  was  desirable  that  the  same 
rule  should  prevail ;  and  the  rale  of  law, 
that  upon  an  application  by  a  solicitor  for 
the  taxation  of  his  agent's  bill,  the  amount  of 
the  bill  should  be  brought  into  Courts  was 
recognized  by  Lord  Eldon,  in  Ostle  v. 
Christian  (I  Tur.  &  Buss.  324),  as  b^ing 
equally  the  rule  with  respect  to  similar  ap- 
plications in  the  Court  of  Equity.  That  in 
Paget  v.  NicholsoHf  (Beames  on  costs,  361 .) 
the  rule  was  dispensed  with  under  special 
circumstances ;  for  as  there  was  a  Amd  al- 
ready in  the  hands  of  the  agent, which  might 
have  exceeded  the  amount  of  his  bill,  it  was 
unnecessary  that  the  amount  should  be 
brought  into  Court.  That  the  defendant 
could  not  be  heard  to  say  that  the  bills  were 
not  agents*  bills,  because  that  was  the  very 
ground  upon  which  he  applied  for  an  order 
to  tax  them,  this  order  was  obtained  upon  a 
suppression  of  facts.  The  order  was  there- 
fore discharged  with  costs,  as  well  upon  the 
merits  as  upon  the  ground  of  irregularity. — 

Editob. 


BAIL  COURT— Ff 6. 1. 

(Before  Pattbson,  J.) 

HoosoK  v.  Caslbr. 

Practice — Judob*s  Sukxons — Whether  it 
operates  as  a  stay  of  proceedings. 

Mr.  Roberts  had  obtaiued  a  rule  for  settins 


aside  a  judgment  the  plaintiff  had  siffDed  in  thii 
cause  for  want  of  a  plea,  the  defendant  hsTing 
taken  out  a  summons  for  time  to  plead,  whkb 
the  plaintiff  had  abandoned  ;  and  the  question 
was,  whether  the  summons  operated  as  a  stay  of 
proceedings. 

Mr.  Hoggins  now  showed  cause,  and  coo- 
tended  that  the  proceedings  were  regular ;  tbttu 
the  summons  taken  out  was  not  afterwards  actd 
upon,  it  was  no  stay  of  proceedings ;  and  from  ih^ 
affidavits  it  appeared  that  the  present  applicstio; 
was  for  the  mere  purpose  of  gaining  tiioe 
putting  the  plaintiff  to  inconTenience. 

Mr,  Roberts — On  the  other  side,  con 
that  all  summonses  operated  as  a  stay  to  pro- 
ceedings till  the  time  they  were  reCnmabile.  I 
was  true  that  the  present  suromons  wasihao 
doned  by  the  plaintiff ;  yet  the  defeodaat^  ae 
cording  to  the  rules  of  practice,  was  enutld  it 
his  second  summons/  and,  in  the  interval,  t'ft 
proceedings  would  necessarily  be  stayed — otbs 
wise  any  plaintiff  might  entrap  a  defendant  iat; 
the  supposition  that  a  first  summoos  was  hm 
fidcy  prevent  the  defendant  from  pleading,  an 
then  sign  judgment  the  moment  the  time  h« 
expired.  The  present  case  was  one  byvhici 
the  defendant  had  been  greatly  deceived. 

Mr.  Justice  Patteson — After  consulting  dk 
master,  said  that  this  judgment  ought  n 
doubtedly  to  be  set  aside,  as  prayed  by  the  ruU 
and  the  costs  ought  to  be  paid  by  the  pJaiBuE  i 

Rule  made  accprdingly.  | 

I 

t 

PREBOGATIVB  COURT— Fe*.  13.    i 

WillovBaktholombw  BROWI!,  dbckasesJ 
Nbw  Will  Act,  «e.  ^^-—Atiestation  Clam 

The  testator  in  January,  1838,  made  hii^ 
and  added  a  codicil  in  the  followtng  DecembBi 
both  of  these  papers  were  duly  executed  la, 
attested.  In  November  last  he  made  anciiii| 
codicil,  and  signed*  it  in  die  presence  of  t«| 
witnesses,  but  left  the  room  after  signing  it,  m 
the  witnesses  signed  their  attestation  in  li 
absence.  | 

Pfatr^  Dr.  moved  for  probate  of  the  Will  aij 
two  eodicils,  insistiog  that  the  iiitenCioD  of  ^ 
testator  being  so  clear,  the  Court  should  oi 
refuse  it  merely  on  account  of  the  circomstsK 
of  the  second  codicil  being  attested  while  d 
testator  suddenly  was  absent  from  the  room. 

Sir  H.  Jevner  said--^  does  not  depJ 
upon  the  intention  of  the  testator,  but  npoo  n 
express  words  of  the  Act,  and  dted  secnoa  a 
In  this  ease  the  testator  left  the  room  before  m 
witnesses  subscribed  the  second  oodicO,  and  «i 
absent  when  they  signed  their  altesCation. 

Probate  refused  of  the  second  codiol 
creed  of  the  will  and  first  codicii. 
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)LVENT  DEBTORS*  COURT.— Ja».  8. 
isE  OF  Abraham  Henry  Chambers. 

(Cantianed  ftom  p.  100.) 

for  abdUhing  Imprisonment  for  DM, 
\{j6. — Jdbuoiction  of  the  Court  cts  to 
t  mini  fig  a  person  to  Newgate  for  con- 
'pt  in  not  filing  his  Schedule  after  a 
^Jitor  had  obtained  a  Vbstinq  Order. 

r.  Woodroffe  renewed  his  application  to 
lit  Mr.Charobera  to  the  common  gaol  of 
}untj  in  which  he  lived  for  a  contempt  of 

u 

iiF.P  CoMMissio?rRR._This  is  the  case  in 

1  it  appwed  the  partj  had  had  about  four* 

days  notice  to  file  his  schedule. 

r.  Commissioner  Bowbn. — In  what  gaol  is 

Chambers  confined  ? 

r.  Woodroffe.--In  the  Fleet,  and  the  appli- 

1  is  to  oommtt  him  for  contempt  in  not 

his  schedule  under  a  vesting  order. 

r.  Commissioner  Bowbfi. — We  have  dis> 

d  the  question  over  and  over  again,  and  we 

no  power  to  take  him  out  of  the  custody  of 

•arden. 

te  Chibf  Comkusioiibr  concurred  with 
arned  colleague. 

r.  Woodroffe  said  be  was  on  the  other  side 
'  case  of  Jeremiah  Board,  which  was  the 
lluded  to  bv  the  leaned  Commissioner ;  he 
contended  that  the  section  had  only  reference 
ignees,  but  the  Court  was  not  with  him  on 
joint.  The  Court  thought  it  had  reference 
iefkult  under  a  vesting  order,  and  that  they 
eatertain  the  question ;  but  as  the  man  was 
e  custody  of  the  warden  of  the  Fleet,  he 
not  be  removed.  He  was  not  aware  that 
itire  decision  had  been  given  ;  and  a  similar 
ion  was  now  brought  before  the  Court. 
B  was  a  sum  of  £23,000  in  this  case,  and 
uM  be  a  deplorable  state  of  things  if  the 
m  not  sufficiently  strong  to  reach  such  a 

r- Commissioner  BowsN. — On  whose  behalf 
s  motion  made  ? 

r.  Woodrofie.— Mr.  Henry  Wilton,  a  soli- 
wfao  obtained  the  vesting  order ;  he  is  the 
iiing  creditor.  Mr.  Wilton  was  the  aUomey 
listing  the  bankrupt^,  and,  to  acknowledge 
baukruptcy,  it  had  been  agreed,  by  the  so- 
^  Assignees,  that  Mr.  Chamben  should  be 
£23,000,  of  which  sum  we  say  he  has 
Ted  £2000. 

^^  Commissioner  BowsN.-^Has  not  Mr 
m  been  discharged  under  the  act  ? 
Ir.  Woodroffe. — He  has,  sir,  but  the  present 
w^  subsequently  incurred. 
Ir.  Commissioner  BoWRir.— When  was  IMr. 
•  ill  disch  jTsed  ? 
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Mr.  Woodroffe. — In  1836,  when  his  claim  was 
£16,000.  Mr.  Wiltou  is  a  detaining  creditor 
for  a  subsequent  debt. 

Mr.  Cooke. — It  is  for  subsequent  costs. 

Mr,  Commissioner  Bowkn. — Go  on. 

Mr.  VV^oodroffe  proceeded  to  read  the  affidavit 
of  Mr.  Wilton  in  support  of  the  present  appli- 
cation. It  set  forth  that  the  vesting  order  was 
granted  in  this  case  on  the  19th  of  December, 
and  on  the  same  day  Mr.  Chambers  was  served 
with  a  notice  to  file  his  schedule  within  fourteen 
days ;  he  had  not  done  so,  and  up  to  the  present 
hour  no  schedule  had  been  filed.  That  the  said 
A.  H.  Chambers  had,  since  he  had  been  in  the 
Fleet  Prison,  received  <£2o00  from  the  account- 
ant-general of  the  Court  of  Bankruptcy ;  that  he 
had  ample  funds  to  obtain  his  discharge  from 
prison,  or  to  file  a  schedule,  but  had  wilfully 
disobeyed  the  order  served  upon  him;  that  de- 
ponent was  a  creditor  for  .£16,000  ;  that  it  hsd 
been  proposed  to  pay  Mr.  Chambers  out  of  the 
estate  ^23,*100  to  acknowledge  the  validitv  of 
the  commission,  and  which  he  had  agreed  to 
accept,  although  he  (Mr.  Wilton)  had  for  ten 
years  resisted  the  act  of  bankruptcy,  and  Mr. 
Chambers  and  his  family  had  on  oath  denied  the 
commission  of  an  act  of  bankruptcy;  that  the 
payment  of  £2000,  part  of  the  sum  agreed  upon, 
had  been  made  in  fraud  of  deponent,  and  he 
believed  that  no  distribution  of  the  assets  would 
bq  made  unless  enforced  by  this  Court.  The 
learned  counsel  said  this  ^asc  showed  the  impo- 
teucy  of  the  Court  of  Bankruptcy,  and  his  object 
was  to  show  that  this  Court  was  not  so  useless. 
There  were  ample  funds,  and  one  of  two  things 
must  be  clear  to  establish  the  total  inefficiency 
of  the  jurisdiction  under  which  the  matter  had 
been  in  agitation  since  the  year  1825.  If  Mr. 
Chambers  was  not  a  bankrupt,  it  was  extra- 
ordinary that  the  Court  should  have  been  so 
many  years  trying  the  question ;  and  if  he  was  a 
bankrupt,  it  was  strange,  and  showed  the  impo- 
tency  of  the  Court,  that  the  estate  should  give 
£23,400  to  induce  him  to  acknowledge  that  he 
had  committed  an  act  of  bankruptcy.  He  l(Mr. 
Chambers)  refused  to  acknowledge  the  validity 
of  the  commission,  unless  he  got  £23,400;  and 
was  he  in  the  same  way  to  set  this  Court  at  de- 
fiance ?  He  had  under  his  control  a  considerable 
sum,  and  this  Court  was  called  upon  to  take  such 
steps  as  would  cause  justice  to  be  done  to  the 
creditors.  The  first  was  to  order  his  commit- 
ment for  refusing  to  file  a  schedule. 

The  Chief  Commissioner  asked  under  what 
clause  the  application  was  made ; 

Mr.  Woodroffe  referred  to  the  66th  sec.  of 
1  &2  Vice  110,  which  he  read,  and  under  which 
the  Court  was  empowered  to  commit  for  the  dis- 
obedience of  an  order  to  the  Queen's  Bench  or 
common  gaol  of  the  county  in  which  the  party 


8i4 


Irifh  Sheriff's. 


was  resident  iit  th^  time.  Mr.  Chambers  was  in 
the  Fleet,  and  the  common  gaol  was  Newgate. 
In  the  case  of  Board,  he  (Mr.  Woodroffe)  had 
appeared  on  the  part  of  the  warden  respectfully 
to  state  that  he  would  not  obey  an  order  for  the 
removal  from  his  custody.  If  such  was  the  ca?e, 
all  he  could  say  was  that  the  act  was  a  very 
inefficient  one,  and  most  have  been  drawn  by  an 
inefficient  person.  Was  this  person  to  remain 
In  prison  and  not  pay  his  creditors,  but  to 
receive  a  large  sum  of  money  ? 

Mr.  Commissioner  BowEN  said  the  act  was  so 
worded  that  their  power  was  only  to  commit  to 
the  Queen's  Bench  or  Newgate,  but  they  had  no 
power  to  detain  a  person  in  the  Fleet  Prison. 

Mr.  Woodroffe  remarked  that  the  Court  had 
power  to  oommit  to  the  county  prison,  which 
had  reference  to  the  country ;  and  the  prison  of 
the  Queen's  Bench  was  also  mentioned.  It  was 
difficult  to  comprehend  the  meaning  of  the  Act. 
Here  was  a  wrong  without  a  remedy.  The  Act 
was  to  be  compulsory — was,  according  to  the 
recital,  to  give  creditors  a  power  over  property, 
and  to  make  debtors  give  up  the  same;  and, 
after  all,  it  could  not  touch  a  case  of  this  de- 
scription. 

The  Chief  Commissioner  said  the  question 
for  the  Court  to  determine  was  whether  they  had 
the  power.  Here  was  a  man'  in  the  Fleet  Prison, 
and  could  they  send  him  to  Newgate  or  the 
Queen's  Bench  PriMjcn-could  the  Court  take 
him  out  of  the  custody  of  the  warden  ? 

Mr.  Woodroffe  observed  that  the  detainer 
could  be  lodged  with  the  warden  for  the  contempt, 
as  in  a  case  of  felony;  and,  when  he  was  free 
from  his  power,  it  could  be  acted  upon,  and  Mr. 
Chambers  taken  to  prison. 

Mr.  Commissioner  BowBN.— That  is  utterly 
impossible.  A  man  could  not  be  taken  without 
a  habeas  corpus. 

Mr.  Woodroffe  regretted  the  state  of  the  Act. 
The  impotency  of  bankruptcy  for  fifteen  years 
had  been  evident  enough.  The  Court  would  not 
think  they  had  been  treated  with  disrespect  if  an 
application  was  to  be  made  to  the  Court  of 
Queen's  Bench  for  a  mandamus  to  try  the  power 

of  the  act. 

Mr.  Commissioner  BoWEN.— I  wish  there  was 
some  other  Court  to  overhaul  our  decision.  I 
shall  be  pleased  if  you  do  apply  for  a  mandamus. 

The  Chief  Commissioner  eiqpJ«eBSfed  a  similsr 

opinion. 

Mr.  Commissioner  BowbU  was  ^ite  satisfied 
the  Court  had  no  power  to  gram  snch  an  order 
to  remove  Mr.  Chambers;  he  Should,  however, 
be  gtad  to  see  ihe  question  raised  on  "an^ajrpli* 
cation  for  a  mandoTnhs. 

Th*  CmtF  CoMMisiiftf^^  wa<  not  quiti'  dis- 
poildtb  contto",  biA'hc  woill^iwish  eo:hiv«thef| 


opinion  oF  a '  learned  broth^,  ^  b^  bad  im 
impression  on  tho  dause  in  quetfioBi- 

Mr.  Commissioner  Bo  wen  said  the  learned 
Commissioner  must  attend  so  as  to  form  a  ma- 
jority. Me  was  of  opinion  that  the  Court  Ksd 
no  powers. 
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CIAL  COMMISSION  — MOBMOUTH. 
FBOSTS  TRIAL. 

(Cmttmued  fifm  p.  930.) 
ch  eridence  w»  stall  tiiMS  admissible  before 
7,  who  were  to  estimate  it  according  to  the 
e  of  confidence  they  could  repose  in  the 
is.    In  doing  so  they  ought  principally  to 
^emed  by  obserring  bow  far  his  testimony , 
vroborated  by  other  witnesses.     The  ore-  j 
y  of  this  witoess  was  also  said  to   be; 
ched  on  another  ground.     He  did  not  come ' 
d  immediately  :  the  disclosure  he  made  was ' 
be  had  remained  twelve  davs  in  prison. 

for  the  jury  to  decide  whether  such  dis- 
S)  made  by  a  person  under  the  same  dread 
he  prisoner,  was  consistent  with  the  credi- 
9f  his  evidence.  Undoubtedly  these  facts 
tract  from  the  weight  of  his  testimonyi  but 
id  be  for  the  jury  to  estimate  its  value 
iog  to  the  beat  of  their  jod^ent. 
Mr.  T.  Jones  Philiips*s  evidence  one  very 
liar  circumstance  appeared,  that  when 
was  apprehended  he  was  found  armed  in 
inner  described  by  this  witness.  On  his 
aaraination*  however,  this  witness  said  the 
cripu  in  Froati's  handwriting  were  banded 
D  by  a  member  of  Frost's  family.  This 
ut  forward  on  the  part  of  the  prisoner  at 
tr,  by  showing  that  inasmuch,  when  bis 
cripts  were  searched  al  Partridge's  house 
m  own  residence,  there  waa  notliing  found 
to  crimintte  him  io  respect  to  transactions 
reasonable  nature ;  no  letters  from  him  or 
amcatioQ  with,  him  frott  them  on  the  sub- 
no  planning— no  designs  of  his  ovm— no 
-ai  you  would  natocally  expect  to  find  if 
was  so  large  %  eoospiraey  intended  aa  was 
on  the  present  occssion.  But  they  mpst 
well  that  matter,  and  give  it  all  the  consi- 
>n  to  which  it  wss  entitled.  That  was  the 
3  the  part  of  tboptoeecslion.  Witnesses, 
ily  a  iew,  bad  beea  called  for  the  prisoner, 
n  of  them  gane  evidence,  to  show  that  the 

^^  Surrender  yourMlves  prisoners"  were 
oken,  bat  ibat  ifa«  woida  sitd  were^  "  Sur- 
OS  oar  prisoners.'^  That  had,  however, 
conceded  oa  die  other  aide ;  but,  un* 
:diy ,  it  waa  a .  mora  {avoumhle  interpretation 
!  priioner,:in  reaped  of  the  proceeding  at 
estgate,  and,  therefore,  it  was  right  to  look 
^  fbe  evidahc^'of  Chosa  ^itqeaset.  In 
:r  part  of  the  evidence  witnesses  were 
to  thow  theft  Frust  bad!,  st  different  public 
igs,  advised  the  people  to  keep  the  peace. 
iru  a  matter  iiMT  thei^  gmve  consideration 
they  were  to  determine  whether  the  pri- 
^tt  gtdftyiif  Yofgk  treaaoo;  but  k  wm  by 
tans  decisive  in  hia  lavovH  and  tffey  mist 

well  what  was  due  to  that  testimony.     It 


was  evidence^  m  the  nature  of  apeaking  to  cha* 
racter,  to  shew  that  a  person  of  a  peaceful  diapo* 
sition  would  not  directlv  make  such  affiays  and' 
tamulta  ae  bad  led  to  thia  charge;  that  aueb  a 
person  was  not  likely  to  be  guiltv  of  a  charge  of 
treason  by  levying  war  against  her  Majesty  tba 
Queen ;  and  that  his  character  was  such  aa  would 
make  it  very  improbable  he  would  commit  the 
act  now  imputea  to   him.     A  man  known  for- 
honesty  was  not  likely  to  commit  a  thef^ ;  and  so 
a  man  of  peaceful  disposition  wfs  not  likely  to 
be  a  party  to  and  commit  himself  by  an  act  of 
high  treaaon  in  levying  war  against  the  Queen. 
But  it  was  no  more  than  a  question  of  probalH- 
lity,   and  to  be  pot  in  opposition  to  and  be 
weighed  aeainst  other  evidence*     If  that  evi* 
dence  wbioi   went  to  the  principal  points  waa 
sufficiently  strong,  then  it  was  for  the  jury  to 
consider  well  whether  thst  act  of  criminahty  waa 
likely  to  have  been  done  by  such  a  person  ;  and 
if  thev  abould  doubt  that  fiict,  then  let  them 
give  the  prisoner  the  benefit  of  the  doubt  of  hia 
having  been  guilty  of  it,  from  bis  peaceful  die- 
position,  character,  and  previous  conduct  in  pri- 
vate life ;  but  let  them  not  bring  it  as  positive 
evidence  to  contradict  evidence  on  the  other  side 
of  thst  act  having  been  done.    The  jury  would 
say  to  what  extent  the  contradiction  was  worthy- 
of  consideration.     I'he  next  witness  adverted  to- 
by the  learned  judge  was  a  grocer  at  Newport. 
He  stated  his  belief  that  the  mail  from  Newport 
went  through  Bristol,  and  the  object  of  putting 
that  question  waa  for  the  purpoae  of  snowing 
that  it  would  be  absurd  in  the  prisoner  to  have 
entertained  the  idea  of  stopping  the  maU,  be- 
cause the  coach  did  not  go  all  the  way  to  Bir- 
mingham, but  was  changed  at   BristoL    The 
fact,  however,  that  the  object  in  stopping  the 
mail  would  be    nugatory  did  not  decide   the 
question;  because,   thouffh  nugatory,  it   might 
not  have  been  attempted.     At  all  events   the 
engagement  to  stop  the  coach  might  have  given 
encouragement  to  persons  in  other  districts.     It 
must  alM  be  observed  that  the  word  coach  waa  - 
not  always  used,  but  the  mail  was  mentioned,  so. 
that  the  communications  failing  in  any  pfirticular . 
part,  that  circumstance  must  soon  become  known. 
This  point,  however,  be  need  not  repeat,  the 
jury  muat  determine.      With    respect    to  thei^ 
*•  bill,"  the  learned  judge  oUerved  that  it  did 
not  appear  that  any  particular  provision  for  ita 
payment  was  made.     All  that  was  known  w^  ^ 
that  when  Uie  bill  beeamf  due  U  was  paid  4n 
ordinary  course.      The  examination  of  Heniy:, 
Williams  wss  next  adverted  to.     That  wiuvasa  ^ 
deposed  that  the  demand  made  by  the  mob  at  ; 
the  Westgate  was,  not  *•  Sur^uder  youiaelvan 
priaonete,-    ^>ut    •*  Swiender  9V   priflwi^vB/* 
wWcb  ^uk-lhe  eaprepsion-  really  ueed,  o^ipv^^ 
the  learned  judge,  it  was  for  ihe  jury  to  decide. 
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This  was  the  whole  of  the  evidence  on  which 
the  jury  had  to  decide ;  and  tliey  must  say  whether 
it  amounted  to  a  levying  war  against  the  Queen. 
That  there  was  a  violent  personal  attack  on  a 
number  of  persons  aesembled  in  the  Westgate 
lnn»  on  the  4th  of  Noveniher,  is  placed  beyond 
doubt.     A   very  large  body  of  men  came  into 
the  town  at  a  very  early  hour  of  the  rooming, 
nol  from  one  direction,  but  brought  from  different 
parts,  and  uniting  before  they  cjtme  to  the  town. 
Of  this  there  ^was  no  question,  nor  that  the 
prisoner  at  the  'bar  appeared  and  put  himself  at 
the  head  of  this  armed  multitude.    The  ground 
on  which  it  is  sought  to  fix  the  prisoner  with 
the  heavy  offence  of  high  treason  partly  consists 
in  the  share  which  he  appears  to  have  taken  in 
the;  transactions,  and  partly  from  declarations 
alleged  to  have  been  made  by  him.     On  both 
these  points  you  must  bring  your  judgment  to 
bear  in  considering  yoor  verdict  in  the  present 
ease,  and  he  thought  it  might  not  be  unadvisable 
again  to  call  their  attention  more  particularly  to 
the  esact  share  which,  according  to  the  evidence, 
Mr*  Frost  had  taken  in  those  proceedings,  and 
to  the  declarations  attribuM  to  him,  and  to  the 
objections  Uken  to  the  evidence  by  the  prisoner's 
counsel.     The  learned  judge  accordingly  read 
«ver  the  whole  of  his  notes  referring  to  those 
particular  parts  of  the  evidence.     He  then  ob- 
served that  the  jury  must  make  up  their  minds  as 
to  what  waS' the  intention  of  this  armed  multitude 
in  the  proceedings  of  which  Mr.  Frost  had,  to  a 
certain  extent,  imerfeved.     If  U  was  their  design 
either  to  destroy  the  Government  or  Qoostitu- 
tion,  or  to  march  mto  Newport  to  take  violent 
and  forcible  possession  of  the  town,  or  to  attack 
the  Qneen's'  troops  for  the  purpose  imputed  to 
him^  that  would  amount  to  the  orime  of  high 
treason  5  but  if,  as  the  prisoner  alleged,  the  mob 
was  meiely  intended  as  a  demonstration  of  moral 
force  i»  induce  the  magistrates  to  treat  Vincent 
with  greater  favour,  and  if  it  was  found  ihat 
they  had  no  general  design,  that  was  an  offence 
which  did,  ool  amount  to  high  treason.     The 
question,  however,  did  not  rest  there,  for  an  at- 
tempt to  attack  the  soldiers  for  the  purpose  of 
releasing  the  prisoners  was  liable  to  be  .visited 
with  severe  punishment.     The  jury  had  to  decide 
whether  it  was  the  intention  of  the  mob  to  attack 
the  sokliers,  and  whether,  if  they  had  entertained 
any  such  design,   they  would  not  rather  have 
attacked  the  poor«house,  where  the  soldiers  were 
quartered,  when  they  heard  that  a  detachment 
had  lefi  it.     His  Lordship  having  then  adverted 
to  the  other  declarations  alleged  to  have  been 
made  either  by  Uie  prisoner,  or  in  his  presence, 
proceeded  to  say  '*  These  were  the  declaiatious 
alleged  by  the   witnesses  to  have  been   made 
by  me  prisoner;  whether  made  or  not  they  were 
to  be  the  judges." 


It  was  for  them  to  say  whether  they  inferred  from 
such  declarations,  accompanied  with  the  oth<:T 
statements,  whether  they  inferred  an  intent  an^l 
a  mind  on  the  part  of  the  prisoner,  by  means  q\ 
these  ])reparations,  to  alter  and  effect  any  grcaii 
and  general  movement  among  the  people  ;  whe-i 
ther  it  was  an  object  with  him,  by  the  terrorj 
these  armed  men  would  inspire,  by  the  force  he 
carried  with  him^  to  seize  the  town  of  Newport 
and  keep  possession  of  it,  or  whether  bis  inten- 
tion was  to  make  the  begiiming  then,  that  there 
should  be  a  further  spread  of  such  conduct,  whid) 
would  then  be  carried  into  effect.     They  were  t£ 
say  whether  there  was   such  an  intention,  o 
whether  they  were;  not  satisfied  by  the  evidcnct 
that  such  could  fairly,  be  imputed  to  him.     Tbi 
ground  he  took  was  one  of  a  much  more  mode- 
rate copiplexion.     He  said  all  he  intended  to  ii 
was, .  by  showing   the  force  of  the  tool,  iL: 
they  should  be  able  to  carry  a  measure  of  a  mrr 
limited  nature,  the  amelioration   of    Vinoeat' 
treatment.     They  would  recollect   that   it  Mu 
upon  the  Crown  fully  to  establish  the  guilt  of  tb 
prisoner;  ^d,  if  they  considered  it  had  bee 
established,  thi^n»  however  painful  the  duty,  an! 
it  was.  necessary  for  thfm  to  fulfil  it.      It  was 
case  for  their  consideration   alone;    the  C^sr, 
could  not  interfere  with  it,  and,  therefore,  he  le 
it  in  their  hands,  ouite  convinced  that  thej  wool 
comq  to  that  conclusion  which  troth  and  jostir 
required. 


Verdict  .-i-GuiLTT. 

'  The  foreman  of  the  jury  ^ea  said,  <<  Weinsi 

mj  Lords^  to  j^ecommend  the  prisoner  to  tl 

meretful  oonsideratton  of  the  Court.'* 

The  Lord  Chi bf  Justice. — That  bhall 
fofwarded  through  the  usnal  course. 


1840. 
NORFOLK  CIRCUIT. 

IIUimNGDON— Afarcik  17. 

{^Before  Alderson,  B,) 

Dob  Dbm.  Pavmb  v.  Giword. 

Landlord  and  Tbitant. —  Construction  .»f 
tenancy  **for  the  term  of  seten  years.  .^^ 
so  on  from  year  to  year**' — What  nvti 
to  quit  is  necessary. 

This  was  an  action  to  recover  the  possesak 
of  a  farm  in  the  parish  of  Wistow. 

The  plaintiff,  by  a  lease   dated   in   Janus* 
1832^  demised  this  property  to  the  defendjni. 
hold  from   October,  1831,  "  for  the   Uim 
seven  years,  and  so  on  from  year  to  year,**  «b. 


I,  as  he  ocmtesded,  expired  in  1833.  Being 
rous  of  pating  an  end  to  the  tenancy,  Mr. 
ne  gave  the  defendant  notice  at  Ladj-day  to 

at  Michadinaa  last.  The  defendant  not 
ing  in  pnrBuance  of  thia  notice,  the  present 
)n  was  comnMDoed.  The  defence  turned  on 
tfect  to  be  gi^en  to  the  terms  ^*  and  so  on 
year  to  year  in  the  lease  under  which  the 
idant  held.  For  the  defendant  it  was  con- 
cd  that  it  oonatitated  a  tenancy  for  two  years 
in,  commencing  at  the  termination  ot  the 
]  years.     For  the  plaintiff  the  case  of  Doe 

Chadborn  ▼•  Greeny  I  Per.  &  Dav.  454. (a) 
:lted.  There  a  farm  was  leased  for  '*  one 
and  so  on  from  year  to  year;"  and  tlie 
t  decided  that  the  landlord  might  put  an 
to  the  tenancy  at  the  end  of  the  second 
by  giving  six  months*  notice  to  quit.  If, 
<ore»  ''one  year,  and  so  on  from  year  to 
''  m^ant  two  years,  '*  seven  years,  and  so 
■in  year  to  year,"  must  mean  eight  years,  at 
ltd  of  which  time  the  plaintiff  waa  entitled 
^ -session,  having  given  due  notice  to  quit, 
.rjERsoN,  B.  waa  of  opinion  that  the  pUdn- 
as  entitled  to  recover, 
e  Jury  returned  a  verdict  accordingly  (6). 
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first  twelve  months.  In  this  case  the  agree- 
ment wasybr  one  year^  and  90  on  from  year 
to  year^  which,  in  conformity  with  Birch  v. 
Wri^htf  1  Term.  Bep.  378.  and  other  cases, 
we  think  constitutes  a  tenancy  for  two  years 
certain,  and  tlierefore  the  notice  to  quit  at 
the  end  of  tlie  first  was  insufficient.  S.  C.  I 
Per.  &  Dav.  456.— Ed. 

(h)  See  4  Bacon's  Ab.  Tit.  Leases  (L.  3.), 
and  Sir  H.  Gwillim's  observations  on  7/ar« 
rit  V.  Evans,  1  Wile.  2(».  S.  C.  Ambl.329. 

Ed. 


I  That  case  differed  from  the  present,  in 
that  the  parties  also  agreed  to  deter- 
the  tenancy  by  either  of  thera  giving  to 
ther  three  months'  notice  to  quit,  and 
^ssor  of  the  plaintiff  gave  the  defendant 
months'  notice  to  quit,  at  the  end  of  the 
year.  The  ease  was  tried  at  the  OIou- 
r  Spring  AasiseBy  ld38,  before  Parkoy  B. 
thought  it  was  a  demise  capable  of  being 
mated  at  the  end  of  the  first  year,  on 
authority  of  Thompson  v.  Maherly, 
iiiipb.  573.)  and  a  verdict  was  given  for 
laintiff.  A  rule  for  a  new  trial  was 
ued,  on  the  groand  of  misdirection^ 
h  came  before  the  Court  for  argument 
lie  29th  January,  1839,  when,  after 
ig  time  to  consider  the  judgment, 
)rd  Dekman  saidy  the  decision  turned 
I  the  sufficiency  of  the  notice  to  quit. 
think  the  case  JUiompson  v.  Mdberly  is 
ly  distinguishable)  as  the  terms  of  the 
emeot  there,  by  stating  the  holding  to  be 
'if'dve  moTUhs  certain,  and  six  months 
'-<:  afterwards,  limited  all  that  was  defi- 
ely  agreed  on  between  the  parties  to  the 
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18.  That  from  time  to  time,  when  and  as  ofWn 
as  any  vacancv  shall  occur  in  the  said  office  of 
Vice  Chancellor,  by  the  death,  resignation,  or 
removal  from  office  of  any  Vice  Chauoellor  for 
the  time  being,  it  shall  be  lawful  for  her  Muestyy 
bv  letters  patent  under  the  Great  Seal  of  the 
United  Kingdom^  to  appoint  a  fit  person  to  sup- 
ply such  a  vacancy. 

19.  That  each  such  Vice  Chancellor  shall 
have  full  power  to  hear  and  determine  all 
causes,  matters,  and  things  which  are  or  shall 
be  at  any  time  depending  in  the  Court  of  Chan- 
cery in  England,  either  as  a  Court  of  Law  or 
aa  a  Court  of  Equity,  or  incident  to  any  minis- 
terial office  of  the  said  Court,  or  which  have 
been  or  shall  be  submitted  to  the  jurisdiction  of 
the- said  Court,  or  of  the  Lord  Chaneellor,  by 
the  special  authority  of  any  Act  of  Parliament* 
as  the  Lord  Chancellor  shall  from  time  to  time 
direct ;  and  all  decrees,  ordecs^  and  acts  of  such 
Vice  Chancellor  so  made  or  done  shall  be  deemed, 
and  taken  to  be  respectively,  as  the  nature  of 
the  case  shall  require*  decrees,  orders,  and  acts, 
of  the  said  Court  of  Chancery,  or  of  such  inci- 
dent jurisdiction  as  aforesaid,  or  under  such 
special  authority  as  aforesaid,  and  shall  have 
force  and  validity  and  be  executed  accordingly, 
subject  nevertheless  in  every  case  to  be  reversed, 
discharged,  or  altered  by  the  Lord  Chancellor ; 
and  no  such  decree  or  order  shall  l)e  enrolled 
until  the  same  shall  be  signed  by  the  Lord 
Chancellor :  Provided  always^  that  such  Vice 
Chancellor  shall  have  no  power  or  authority  to* 
discharge,  reverse,  or  alter  any  decree,  order, 
act,  matter,  or  tiling  made  or  done  by  any  other 
Vice  Chancellor  to  be  appointed  under  this  Act, 
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not  being  a  predecessor  in  office  of  such  Vice 
Chancellor,  or  any  decree,  order,  act,  matter,  or 
thhig  made  or  done  by  any  Lord  Chancellor, 
unless  authorized  by  the  Lord  Chancellor'no 
to  do,  nor  any  power  or  authority  to  discharge, 
Tttexwj  or  alter  any  decree,  order,  act,  matter, 
or  thing  made  or  done  by  the  Master  of  the 
Rolls,  or  the  Vice  Chancellor  for  the  time  behig, 
appointed  in  pursuance  of  an  Act  passed  in  the 
fifty-third  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  intituled  **  Jn  Act  to  facili- 
tate the  Administration  of  Justice,'*  or  any 
order,  act,  matter,  or  thing  made  or  done  by  the 
Comt  of  Renew  in  bankruptcy. 

20.  That  each  or  either  of  the  Vice  Chan- 
cellors to  be  appointed  in  pursuance  of  this 
Act  shall  sit  for  the  Lord  Chancellor,  whenever 
he  shall  require  him  so  to  do,  and  shall  also, 
at  such  other  times  as  the  Lord  Chancellor 
shall  direct,  sit  in  a  separate  Court,  whether 
the  Lord  Chancellor,  or  the  Master  of  the  Rolls 
or  the  Vice  Chancellor  appointed  in  pursuance 
of  the  said  Act  shall  be  sitting  or  not,  for  which 
pnrpose-the  Lord  Chancellor  shall  make  such 
orders  a«  to  him  shall  appear  to  be  proper  and 
convenient  firom  time  to  time  as  occasion  shall 
lequire. 

•  21'«  That  eveiy  person  holding  or  who  shall 
hate  held  the  office  of  Vice  Chancellor  under 
this  act  shall;  if  a  member  of  her  Majesty's 
Privy  Council,  be  a  iaember  of  the  judicial 
eotnmittee  of  the  Privy  council. 

'  CT,  That  the  Vice  Chancellors  to  be  ap- 
poDnt^'iA  ptirsoance  of  Xhh  act  shall,  during 
the  continuance  in  office  of  the  present  Vice 
Chiticellor,  respectively 'ha¥e  rank  aiid  prece- 
deh^  nexl  to  the  Lord  Chief  Baron^  of  h^ 
M&j^t)r's  Courts  of  £iche<|crer  at  Westmia- 
sfer?  and  that  the  Vice  Chancellor  to  be  ap^ 
pointed  in  pm^iiianee  of  this  said  act  of  the 
fi^-'third  year  of  the  reign  of  Kiiig  Giorge  the 
thffd,  Imd  the  Vice  Chancellors  to  be'  appointed 
in  pursuance  of  this  act,  shall  after  tee  death 
df  the  present  ViceChahceiror,  of  hi^  resigiia-'' 
tion  or  removal  fW)m'  his  offic^'  respectively, 
have  rank  and  precedence  next  to  the  Lord 
Chief  Batbn  of  the  Court  of  Exchiequer  at 
Westminster,  and  as  between  themselves  shall 
have  rank  and  precedence  aecor^ng  to  senid*- 
■ty  of  {[bpoiritm^t'to  theil'respectite' offices. 

*  tS.  Th^t  it  shall  be  bwf^lfbr' her  Majesty^ 
in  and  by  such  l^tteni  patent  a^lLfereteid;  and  in 
ai^  by  Ally  dthe^^  letters  patent  under  the  Grtet 
Seal  of  the  United  Kingdom,  to  direct  that 
^ack^  iU^h'Vioe 'Cbanceltot'  td  be  appoinCedin 
jpnmmn6t  'Ht  this'a^  shalf^liaie  a  secWtiiky, 

usher,'  and  ttitittbeater,  to  be  ftovd  time  to 
lime  appoimed  and  removed  by  c^hf  Vice 
Chatfioellor  at  his  pleasure;  ahdthat  the  se« 
eietcri^,  registrars,  and  othfcr  offll^een  appointed 


to  attend  the  Lord  Chanoellor  sbaH  attend  udi 
Vice  Chancellor  when  sitting  for  the  Lord  Cfasa* 
odior,  alid  also  when  sittmg  in  hia  sepante 
court,  as  circumstances  shall  feonire,  and  si  dw 
Lord  Chancellor  shall  order  and  direct. 

24.  Vice  Chancellor  to  hold  office  dinia^ 
his  good  behaviour,  but  may  be  lemeved  opoo 
address,  &c. 

25.  Oath. 

26.  That  from  and  after  the  appointment  o( 
the  Vice  Chancellors  under  this  act,  it  shall  be 
lawful  for  the  Lord  Chancellor,  with  the  ad- 
vice or  concurrence  of  the  Master  of  the  Rolls 
and  Vice  Chancellors  for  the  time  bckg,  or 
any  two  of  them,  and  he  is  hereby  aiithoriied 
and  empowered  to  do  all  such  acK,  and  to 
make  and  issue  all  such  ralet  and  orders,  is 
by  any  act  or  acts  of  parliament  now  io  foiti 
the  Lord  ChanceUor,  With  the  advice  or  oon- 
currence  of  the  Master  of  the  Rolls,  and  the 
Vice  Chancellor  for  the  lime  being,  or  oaeof 
thetn,  is  empowertid  t6  idoi,  tf ake,  or  isaue. 

27.  That  it  shall  be  lawful  for  the  Lord 
Chancellor  and  the  Mai^teir  of  the  Rolls  (mm 
time  to  time  to  direct  tltat  any  cauaea  or  msttosi 
which  shall  be  at  aii^r  tiAie  or  times  dependiogl 
for  hearin«c  or  determmatlon  befcnre  the  Mostfl 
of  the  Rolls  for  the  time  being,  shall  be  hem 
and  determined  by  the  Lord  Chanoellor  oi  by 
one  of  the  Vice  ChanoeMovs  fbr  Hie  time  b«Bgj 
but  all  decrees  and  orders  to  be  made  by  an| 
Vice  Chanct^lor  in  pnrsuanee  of  sueft  dliictioa 
shall  be  subject  t6  be  reversed,  discharged,  ol 
altered  bj^the  Lord  Chancellor. 

28.  Appointment  of  Richatd  RiAaeds,  Eiq^ 
tb  be  a  Mast^  in  Chancery^  Reftn^occs  de^ 
pending  before  the  Ma^tH  on  B(fiity  Side  dl 
Excheqw^  tmnsHnied  to  h^  Md  aoek  etto 
references  as  the  Lord  ChMeellor  aliall  dvect.  \ 

29.  Her  Majesty  empowered  by  letters  pateo 
to  appoint  successors  to'Mr.  Riehan^. 

30.  Appoiniment  of  -^ —  Bttkikland,  fbi 
present  clerk  to  the  MastM^  tw  Skdie^attr,  to  bi 
chief  clerk  to  Masters  i*  Cbfelntilrfr  dtc. 

3 1.  Salaries  to  Vice  Chancellor  and  his  afi 
cers,  and  to  Master,' to  %lepaitf  oot  of  interes 
and  dividends  arising  fnMi' Sitilorsi'  Funds 

32.  Her  Majeety  empowered  to  grant  annni^ 
to  Vice  Chancellor  on 'his  tettgtoatiiMi.  Sael 
ariri^fty  maj  be  limited^  iS'b^ttehl  menttoofdl 
Period  of  service. 

33.  So  much  of  53  Ge6;  3;  »s  ^beds  pay 
ment  to  VioeChancelloi^oFlha  Silaryof  J^dOOC 
repealed;'    '  '  '  "*         r-  n  ^*  ■ 

34.  Regulating  futu^  MlMeiioT' Vm  Oh* 
cellor  apififbftfied' under  53  Geo.  3,  c.  94v 

35.  3  &  4  W.  4^ f.. 94,.^^  Number  of  regi^ 
trars  increased  to  ten.  Provisions  lor  filling  u 
VAcaniifes:  '  ••    •'■    ^''^.-      ••■'•'  -^'^     = 

'  ^3k  fitgi^i^'  td^tl«6d^  M«, ja%e  ^  ^ 
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m  u  Lord  ChvicvlUH^  Ac.,  aWi  direct.    la  SiR  £•  Suodb9i*s  Proposbo  RsaoLUTtOMi  oiy 
of  illness  they  may  appoiiil  a  depuly. 
7.  CleHo  to  the  r^strar*  increased  to  twelfe. 
ancics  to  be  filled  up  bv  seniority.     Lord 
inc«Iior  empowered  to  nil  up  vacancies  in 
«  of  twelfth  derk  to  the  registrars 
H.  Preserrtng  righls  to  the  present  registrars 
clerks. 
9.  Proviso  as  to  succession  of  sworn  clerks, 


0.  Office  of  master  of  reports  and  entries. 

1 .  Duties  of  registrm  and  clerks* 

2.  Accountant  General  empowered  to  ap- 
it  additional  derks,  55  G.  3,  c.  hiv. 

3.  Masters,  legistiars,  and  clerks  to  regis- 
I,  to  hold  their  offices  during  good  behaviour ; 

with  other  officers^  to  be  subject  to  pro- 

tioQS,  &c* 

I.  Repeal  of  certain  powers  of  3  &  4  W.  4, 
4. 

5.  Salaries  to  registrars,  and  clerks*  and 
tn  and  defks,  paid  oui  of  Suitors'  Fee 
d. 

>.  CompeBsatioB  to  Masfeer  of  Exchequer 
other  officers  of  Court  of  Exchequer,  to  be 
out  of  Suitors'  Fund  in  Chancery.  Ac- 
t  of  compensation  to  be  bid  before  Par- 
ent. 

/.  Interpretation  clause* 
).  Act  may  be  altered^  &o. 


Schedule  referred  to  by  theforegoing  Act. 

Salary. 
first  registrar      -    •J^fiOO  per  ann. 
second,  third,  and 


urth  registrars    -     - 

6fth,  sixth,  seventli, 

id  eighth  registrars  • 

oiiith  and  tenth  rc- 

strara        •     .     .     . 

drst  and  second  cleika 

the  regismrs     -     • 

third,  fourth*  fifth, 

id  sixth  derka  to  the 

gistrars     •     •     •     • 

(even  th ,  eighth  ,ninth , 

1(1  tenth  clerks  to  the 

gistrars     -     -     -     - 

eleventh  and  twelfth 

erb  to  the  registrars 

chief  clerk  to   the 

aster  in  ordinary  in 

bncery,      appointed 

^der  this  act         -     • 

janior  dark  of  such 

aster        .     •     «     • 


1,SOO  per  ann.  each. 

1 ,500  per  ann.  each. 

1,260  per  ann.  each. 

800  per  ann.  each. 

600  per  ann.  each 

400  per  ann.  each. 
300  per  ann.  each. 


1,000  perann* 

1>0  per  a»a. 


'  March  \9: 

t 

he  order  of  the  dav  for  the  2nd  readixig  of 
bill  was  dis^hsigeft  on  the  motiap  of  the 

^  Chancdlor. 


THB     ApPBLkATB     JURUDICTIOX     OP     THB 

Houas  OF  LoRpa  and  Court  of  Ciuii- 

CtRY. 

'<  1 .  Resolved,  That  it  is  expedient  to  abolish 
the  Court  of  Review  in  Bankruptcy,  as  far  aa 
regards  the  judges  of  that  Court,  and  to  restore 
the  jurisdiction  of  the  Great  Seal  and  the  Vice- 
Chancellor. 

**  2.  That  it  is  expedient  to  abolish  the  Ju- 
dicial Committee  of  the  Privy  Council,  and  to 
remodel  the  Court* 

**  3.  That  it  is  not  expedient  to  take  away 
any  equity  judge  from  his  court  for  the  peiform- 
ance  of  judicial  functions  elsewhere  without  aa 
absolute  necessity. 

**  4.  That  it  is  expedient,  in  the  contemplated 
creation  of  new  courta  of  equity,  to  make  pro* 
viaion  for  the  independence  of  the  judges,  and 
for  the  regular  hearing  of  causes  according  t^ 
their  priority,  so  that  no  cause  may  be  adaanced 
out  01  its  turn  without  sufficient  cauae,  and  fes 
the  reguktion  of  the  hearmg  of  short  causes,  sa 
that  important  points  of  law  may  not  be  decided 
hastily,  and  without  due  deliberation  ;  and  also 
provision  for  having  in  each  court  a  list  of  the 
judgments  in  arrear  always  hung  up  in  court, 
and  a  copy  thereof  delivered  to  the  judge  by  the 
registrar  on  the  first  Monday's  sitting  in  every 
month ;  and  likewise  provision  that  no  ease  bf 
postponed  in  hearing  00  acoount  of  the  absenot 
of  counsel  in  another  court,  unless  (if  the  judge 
shall  think  fit)  where  the  counsel  has  followed  a 
cause  upon  appeal. 

**  5.  That  it  is  expedient  that  the  appointment 
of  the  Mastem  in  Chanoer^f  should  a^am  be  vested 
in  the  Lord  Chancellor  instead  of  the  Crown, 
and  that  the  Masters'  notices  should  be  remfk* 
delledf  aiHl  their  sittings  be  made  public. 

«*  6.  That  it  is  exp^lient  that  the  Lord  Chan* 
cellor  shall  continue  to  hear  motions,  appeals, 
and  other  matters  in  the  Court  of  Chancery,  and 
that  causes  be  reheard  in  the  courts  below,  but 
that  no  appeal  be  reheard  by  the  Lord  Chan- 
cellor. 

'•7.  That  it  is  expedient  that  the  decision  of 
the  Lord  Chancellor  shall  be  final  where  botb 
parties  have  entered  with  the  register  a  conseni 
that  the  appeal  be  heard  by  the  Lord  Chauoellor*. 
and  that  the  Lord  Chaacellor'a  deciaion»  whether 
in  the  first  instance  or  upon  appeal  ia  interk>etttory 
matters,  should  be  finial,  aubjeot  to  eertaia  ex* 
cep  lions. 

**  8.  That  it  is  expedient  that  the  Court  of 
Appeal  in  the  House,  of  L«^  .should  couaiat  of 
the  Lord  Chancellor  and  two  Judge8,.tp  be>ap^ 
po^uted  during  good  behaviour,  and^to  b^  caUed 
Lards  President*  but  ju>t.ivafiea(^ljr  to  ba  ^iftsni^ 
and  that  .tbe^. Lords  President  be  at  libertj^  t9,aot 
as  judges  during  the  hearing,  and  to  openly  de- 
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dare  their  judgments ;  but  not  to  have  voices  if 
not  peers. 

**  9.  That  it  b  expedient  that  the  House  of 
Lords,  when  the  arrear  of  appeals  may  render  it 
necessary,  should  sit  to  hear  appeals  only,  not- 
withstanding a  prorogation. 

"  10.  That  It  is  expedient  that  the  House  of 
Lords  should  have  the  power  of  summoning  the 
equity  judges  upon  the  hearing  of  appeals,  in 
like  manner  as  they  have  the  power  of  summoning 
the  15  judges. 

*M  1 .  That  it  is  expedient  that  the  appeals  in 
the  House  of  Lords  should  be  heard  with  as 
many  of  the  forms  and  regulations  of  the  superior 
courts  of  justice,  as  are  consistent  with  the  juris- 
diction and  authority  of  the  house. 

'*  12.  That  it  is  expedient  that  the  two  Lords 
President  should  sit  and  hear  the  matters  now 
referred  to  the  Judicial  Committee  of  the  Privy 
Council,  and  with  that  view  that  the  Privy 
Council  should  be  remodelled  as  a  court, 

*^  13.  That  it  is  expedient  that  the  Lords 
President  sitting  on  the  Privy  Council  should 
have  power  to  call  to  their  aid  anv  other  judge 
except  the  Lord  Chancellor,  and  that  the  Lord 
Chancellor  might  attend  upon  their  request  if  he 
should  think  it  proper. 

*'  14*  That  it  is  expedient  that  one  of  the 
Lords  Presidenl  should  be  styled  Chief  Lord 
President,  and  should  preside  at  the  Privy  Council 
whenever  another  judge  is  called  in. 

**  1 5.  That  it  is  expedient  that  where  the  two 
Lords  President  sit  atone,  but  cannot  agree,  the 
case  should  be  adjourned  into  the  House  of 
Lords,  to  be  there  heard  and  settled  like  any 
other  cause. 

*'  16.  That  it  is  expedient  that  the  hearing  of 
the  appeals  before  the  House  of  Lords  and  the 
Lords  President  respectively,  should  as  far  as 
possible  be  so  regulated  as  to  give  to  the  House 
of  Lords  and  the  Court  fixed  days  for  hearing  of 
trials  throughout  the  sitting." 


NEW  FORMS  OF  WEITS. 

{Continued  from  p,  335.) 


No.  V. 
WfUof  CapioB  ad  Saiufiiciendum,  on  an  order 
of  an  inferior  Court  for  payment  of  money, 
removed  into  tho  Conrt  of  Queen's  Bench. 

Victoria,  by  the  Qrace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith ;  — ^To  the  She- 
riff of  ,  greeting      We  command  you 

that  yon  take  C.  D.  if  he  shall  be  found  in 
your  ba3ivick,'and  him  safely  keep,  so  that 
you  may  hare  hia  body  before  us  at  West- 
minater,    immediately    after    the   execution 

hereof,  to  satisfy  A,  B.  £ ,  which  lately 

in  [huert  the  st^no  of  the  Court,]  by  a  rule 


of  our  said  Court,  entitled,  &c.  [aa  the  caae, 
may  be],  were  by  the  said  Court  ordered  to 
be  paid  by  the  said  C.  D.  to  the  said  A.  B^ 

and  which  rule  was  afterwards  on  the 

day  of  ,  in  the  year  of  our  Lord , 

removed  into  our  Court  before  ua  at  Westmin- 
ster, by  an  order  of  our  said  Court  before  us  at 

Westminster  [or  of ,  one  of  the  Justices  oi 

our  said  Court  before  us  at  Westminster,  as  th< 
case  may  be,]  in  pursuance  of  the  Statute  ii 
such  case  made  and  provided,  and  the  cost< 
attendant  upon  the  application  for  the  sait 
last-mentioned  order^  and  upon  the  said  le 

moval,  were  on  the day  of ,  in  thi 

year  of  our  Lord,  taxed  and  allowed  by  our  Bait 
Court  before  us  at  Westminster,  at  the  sum  q 
^— ,  and  also  to  satisfy  the  said  A.  B.  th 

said  sum  of  S (a),  together  with  interes 

on  the  said  two  seyeral  sums  of  j8 ,  an( 

£ ,  at  the  rate  of  four  pounds  per  centoa 


per  annum,  from  the  said 
m  the  year  of  our  Lord 
there  then  this  writ. 


day  of 
(b)  and  har 


M^tnesa,-  Thomas  Lord  Denman,  at  West 

minater,  on  the  —  day  of ,  in  the  ytai 

of  our  Lord 


No.  VL 

Writ  of  Capias  ad  Satisfaciendum,  on  an  ord^ 

of  an  inferior  Court,  for  payment  of  a  sui 

of  money  and  coats,  removed  into  the  Coui 

of  Queen's  Bench.  I 

Victoria,  by  the  Grace  of  Grod,  of  the  Unite 
Kingdom  of  Great  Britain  and  Ireland,  Quc^i 

Defender  of  the  Faith ;— To  the  Sheriff  of 

meting.  We  conmiand  you  that  yon  tal 
C.  D.  if  he  shall  be  found  in  your  Bailii 
him  safely  keep,  so  that  you  may  have  bis 
before  us  at  Westminster,  immediately 
the  execution  hereof,  to  satisfy  A.  B.  i^ 
which  lately  in  [insert  the  style  of  the  Conii 
by  a  rule  of  the  said  Court,  &c.  [aa  the  cJ 
may  be,]  were  by  the  said  Court  ordered  to  I 
paid  by  the  said  C.  D.  to  the  aaid  A.  B.,  ai 

also  d^ i  for  the  costs  of  the  said  rule  I 

the  said  Court,  also  ordered  to  be  paid  by  tl 
said  C.  D.  to  the  said  A.  B.,  which  said  i^ 

was  afterwards  on  the  day  of ,  \ 

the  year  of  our  Lord ,  removed  into  o 

Court  before  us  at  Westminster  [or  of  — 
one  of  the  Justices  of  our  aaid  Court  before 
at  Westminater,  as  the  case  may  be],  in  p 
soanoe  of  the  statute  in  such  case  made  a) 
provided,  and  the  costs  attendant  i^oa  tbe  d 
plication  for  the  laat-mentioned^  and  upon  t 

said  removal,  were  on  the  — ^—  day  of ^ 

the  year  of  our  Lord— — ^,  taxed  andalloJ 


(a)  Tbeeosts  of  removing  HMMdaaf 
Conrt  into  the  Cunrt  of  QwMen%  9esch« 

{b)  The  day  on  which  the  costs  ef 
taxed. 


theiofa 
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nr  Slid  Court  before  us  at  Westmioster^  at  i      1 8.  Are  there  any  causes  of  action  in  respect 

sum  of  £ ,  and  also  to  satisfy  the  said  of  which  a  plaintiff  has  the  option  of  saing  eitlier 

.  the  sam  of  £  (a\  together  with  •  in  assumpsit  or  debt  ? 

-est  on  the  said  three  suma  of  £ ,  and  ■ 

—,  and  £ ,  at  the  rate  of  four  pounds 

centmn  per  annum,  from  the  day  of. 

•,  in  the  year  of  our  Lord (6),  and ' 

there  then  this  writ. 

itness,  Thomas  Lord  Denman,  at  West- 

ter,  the day  of ,  in  the  year  of 

xjrd 


EN'MANy 

.  C.   TiNDALy 

3INGER, 

littlbd4lb, 
Parks, 

B.  BoSAlfQVXTy 
H.  ALDXRSOWy 
PATTKSOHt 


J.   6uRlfXY» 

J.  Williams, 

J.  T.   COLSRIDGK, 
T.   COLTMAN, 
T.   BR8KINB» 

W.  H.  Maulb, 
R.  M.  Rox<FC« 


MVERSITY  COLLBGB,  LONDON. 
SBSiiov  1840. 

FACULTT  OF  LAWS  BXAMI NATION. 

What  is  the  fint  process  in  a  personal 

Q? 

What  is  the  first  process  ia  a  real  action? 
Over  what  actiona  have  the  Courts  of 
n's  Bench,  Common  Pleas,  and  Exchequer, 
icurrent  jurisdiction  ? 

Over  what  actions  has  the  Court  of  Com- 
Pleas  an  exclusive  jurisdiction  ? 
To  whom  is  the  writ  of  summons  directed? 
W  hat  are  the  endorsements  required  to  be 
oa  a  writ  of  summons? 
What  are  the  purposes  fur  which  a  plain- 
ay  obtain  a  writ  of  distringas  ? 
Under  what  circumstances  is  a  nlaintiff  at 
y  to  enter  an  appearance  for  the  aefendant  ? 
Under  what  circumstances  may  a  capias 
btained  against  a  defendant   before    final 
nent?  | 

.  To  whom  is  the  capias  directed  ? 

.  What  is  the  effect  of  an  arrest  upon  the 

dant  ? 

.  What  security  does  a  plaintiff  obtam  by 

ingthe  defenduit? 

•  If  after  being  arrested  the  defendant  es* 

>wbst  remedy  has  the  plaintiff,  and  against 

a? 

.  What  is  the  difference  between  a  negli- 
«sesne  snd  a  voluntary  escape  ? 
'•  What  is  the  principal  distinction  between 
yon  of  trespass  and  an  action  on  the  case  ? 
'•  What  18  the  nature  of  an  action  of  trover? 
^  What  is  the  difference  between  a  simple 
'^t  and  a  special  contract? 

'  The  costs  of  removSng  the  mle  from  the  inftrior 
t  iQio  the  Coart  of  Qn^'s  Bench. 
'  The  day  on  which  the  eosts  of  removing  the  rule 
^e  inferior  Court  were  taaed. 


U).  Are  there  any  causes  of  action  in  respect 
of  which  the  plaintiff  has  the  option  of  suing 
either  in  assumpsit  or  case  ? 

*iO.  Are  there  any  causes  of  action  in  respect 
of  which  the  pUiiatiff  has  the  option  of  suing 
either  in  sssumpsit  or  covenant  ? 

21.  In  an  action  of  assumpsit  on  a  promise 
to  pay  the  debt  of  a  third  person,  what  is  put  in 
issue  by  the  plea  of  non  asiumpsii  f 

2t2.  In  an  action  of  indebitatus  assumpsit  for 
goods  sold  and  delivered,  what  is  put  in  issue  by 
the  plea  of  non  assumpsit? 

23.  In  an  action  of  assumpsit  against  a  carrier 
for  not  delivering  goods,  what  is  put  in  issue  by 
the  plea  of  non  asstumpsit  ? 

24.  In  an  action  upon  the  case  against  a  car- 
rier for  the  loss  of  goods  delivered  to  him,  what 
is  put  in  issue  by  the  plea  not  guilty  ? 

28.  What  is  the  rule  as  to  the  inadmissibility 
of  a  witness  on  the  ground  of  interest  ? 

29.  Under  what  circumstances  may  the  ob- 
jection to  a  witness  be  removed  by  indorsing  his 
name  on  the  record  ? 

30.  What  was  the  point  as  to  the  admissibility 
of  evidence  decided  in  Price  o.  Torrington  ? 

31.  What  were  the  two  points  as  to  the  ad- 
missibili^  of  evidence  discussed  in  Ooe  on  the 
demise  of  Tatham  v.  Wright. 

32.  What  is  a  nonsuit  ? 

33.  What  is  the  difference  between  a  special 
verdict  and  a  special  case  ? 

34.  What  is  sufficient  ground  for  a  morion  in 
arrest  of  judgment  ? 

35.  If  new  matter  of  defence  arise  after  plea 
pleaded  and  before  trial,  in  what  manner  can  the 
defendant  take  advantage  of  it  ? 

36.  If  new  matter  of  defence  arises  after 
verdict,  in  what  manner  can  defendant  take 
advantage  of  it  ? 

37*  What  lands  may  be  extended  under  a 
writ  of  elegit? 

P.  S.  CARi:Y,  Professor. 

POST  OFFICE  RETURNS. 


UlfDfiR   THE    POUaPBNNY    AKD    PBNlTT  RATES 

TOTHBBd.  Feb.  1841). 
The  Post-office  returns  to  the  order  of  the 
House  of  Commons  exhibit  the  working  of  the 
present  compared  with  the  former  system.     The 
iirst  table  shows  the  amount  of  postage  collected 
in  the  London  district  duriug  the  fourpen^y  rate 

via.,  from  the  5th  of  December,  1839,  tQ  %lx© 

9th  of  January,    1840,  compared  with  the  cor- 
responding period  of  1838-9,  as  &r  as  regi^da 
the  Geneeaf  Poat-offiee,   and    gives    67,300i, 
U.  Zd,  as  the  totol  amount  of  the  perukl  in 
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question  in  1838-9,  and  38,692/.  5s,  \\d.  as 
that  of  the  similar  period  in  1839-40.  Of  the 
fonner  of  these  sumSf  3,637/.  85.  was  received 
from  Government  departments :  of  the  latter 
sum,  38,692/.  5s.  1  Id.,  the  sum  of  1,316/.  2s. 
was  received  from  Government  departments. 

The  second  tahle  gives  the  total  amount  of 
postage  collected  in  the  London  district  during 
the  penny  rate  from  the  1 0th  January  to  the 
Idth  February,  1830,  so  far  as  regards  the 
General  Post-office,  with  the  amount  in  the 
corresponding  period  of  1839.  This  gives 
60,060/.  \4s.  Sd.  for  the  period  of  1839,  of 
which  4,624/.  12<.  \d.  was  received  from  Go- 
vernment departments,  and  40,527/.  Hs.  Id. 
for  1840,  of  which  858/.  lis.  Id.  has  been 
received  from  Government  departments,  and 
11,044/.  12<.  5d,  remains  due. 

The  return  of  the  amount  of  postage  for  the 
London  district  post  during  the  fourpenny  rate, 

fives  10,382/.  14«.  3d.  as  the  sum  collected 
om  the  5th  of  December,  1839,  to  the  9th  of 
January  1 840,  while  the  amount  collected  in  a 
similar  period  in  1838-9  was  12,933/.  19«.  7d. 
The  return  of  postage  for  January  10  to  Feb- 
ruary 13,  1840  (during  the  penny  rate),  for  the 
London  district  post,  gives  10,368/.  15f., 
while  the  amount  for  a  similar  period  in  1 839 
was  13,714/.  lOf. 

A  fourth  accountf  in  which  both  general  and 
district  post  letters  are  included,  gives  the  follow- 
ing result : — 

1838-9  Dec.  5  to  Jan.  9  £70,234  0  10 
1839-40  Ditto  .  49,075    0    2 


Decrease  under  the  fourpenny  rate  21,159     0     8 

1839  Jan.  10  to  Feb.  13         £73,774  15     6 
1S40  Ditto  .  50,896    3     7 


Decrease  under  the  penny  rate    22,878  1111 


STOCKDALE  o.  HANSARD. 

The  nephew  of  Sir  William  Gossett,  the  Ser- 
geanl-at-Arms,'  has  been  to  Hertford  to  serve 
notices  on  the  executive  there,  cautioning  them 
egamst  executing  the  writ  issued  into  that  county 
in  this  cause.  I'he  notices  are  similar  to  those 
served  upon  the  Sheriff,  Under-Sheriff,  &c.  of 
Middlesex ;  and  it  is  understood  that  the  autho- 
rities of  Hertfordshire  have  declined  to  execute 
the  inauiry  until  they  have  had  an  opportunity 
of  applying  to  the  Court  of  Queen's  Bench  for 
further  directions. — Morning  Herald^  Mar,  26. 

NOTICE  TO  CORRESPONDENTS. 

C.  B. — Our  best  thanks  for  your  letter. 
W.  M.— R.  H.— A.  P.^I.  T.— N.  R.— A 
Subscriber.  -T.  W.— W.  H.— J.  L.— J.  G.— 


W.  C— J.  R.— T.  A.  L.— An  Articled  Cerk, 
Dublin. — W.  J. — all  under  oonsideratioD. 

R.  C.  J. — It  is  against  our  rule  to  insert 
questions.     We  are  disposed  to  assist  all  01 
subscribers  as  far  as  we  can  consistently  n 
any  personal  question,  where  the  yocts 
clearly  stated  to  us.     Your  letter  we  take  to 
not  according  to  the  fact :  instead  of  the  27t1 
and  28th  sections,  do  you  not  allude  to  the  37 
and  38th  sections  of  the  statute  ? 

R.  J.  T.— In  reply  to  your  letter  dated  III 
inst.  see  Exparte  Ann  Rebecca  Richardson  M 
re  Christopher  Richardson,  A  bankrupt,  omU 
vol.  I.  p.  266. 


On  AprU  1,  wiU  b§  fnMuhedj  price  4f,  te  k 
eontinuMi  Monthly^  Vol.  TV.  Part  III. 

PRECEDENTS     IN    CONVEYANCIIffii 
adapted  to  the  Present  State  of  the 
Illustrated  with  Notes,  Practical  and  Critical, 
TyoMAS  Georob  Wbstbrn,  Esq.  F.R.A.& 
the  Middle  Temple ;  Author  of '« The  Comn 
taries  on  the  Constitution  and  Laws  of  EnglurifJ 
dedicated  by  command  to  her  Majesty  the  Qo 
&c.  in  continuation  of  the    Peecbdbbts 
S.  Vallis  BonEv  Esq. 

This  work,  independent  of  the  Preoedi 
which  are  all  drafb  of  actual  practice^ 
with  valuable  practical  information  to  TowK 
Country  Solicitors.    The  Notes  are  to 
purpose  only.    Among  these,  the  cerm  " 
TOM  OP  THE  CouNTRT,"  IS  fuIly  explained, 
Tables  are  given,  shewing  those  Cii!<toms  io 
SEVERAL  Counties  of  England  for 
Leases.  —  Almost  every  Number    eontaiai- 
NBW  FORM  of  Instrument  to  meet  the 
state  of  the  laws. 

Vol.  III.  was  published   December  I, 
Table  of  Contents,  price  \7s.     Price  of  Vok 
and  II.  £1.1  Os. 

Vol.  IV.  Part  IL  eontsioa 

ASSIGNMENTS. 

Part  III.  will  contain 
A  NEW  YoKU  of  Assignment  of  several 
to  attend  the  inheritance  to  one  Trustml 
save  the  expense  of  several  Trusteei 
the  law  relating  to  such  Terwts — and 

.Marbiage  Settlbmknts, 
With  the  Law  relating  to  Uses,  Rmmaini 

and  Powers. 

London :  JoRH  BieHA.Ri>s  and  Co.,  La^ 

194,  Fleet-stxeet. 

T%i$  Work  wiU  be  computed  in  BMrVek, 

Printed  by  Obobob  Norman,  at  his  Piiiitiat 
29,  Maiden  Lane,  in  the  Parish  of  &U  Pa^ 
Garden,  in  the  County  of  Middlesex  ;  and 
by  John  RicBARns,  Law  Bookaellery  194, 
Street,  in  the  Parish  of  St.  Dn 
in  the  aty  of  London.--Satanli^,  Mneh  S^il 


Sl^  HegKl  ®tiilir« 
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SATURDAY,  APRIL  4s  1840. 
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feasor  in  the  College 

^hysiciaoB^ 


\  have  been  mnch  gratified  by  a  pero- 
sal  of  the  proeeedings  of  the  exeelleni 
iw  School  eetablisbed  id  Dublin,  called 
)i  BLiN  Law  Iif8TiTDTB|"tbe  Pbimcipal 
ich  IB  Tristkaic  Kbitmbdt,  £»q.,  a 
tcr  and  Member  of  Lincoln's  Inn,  and 
toFEssoas  are  as  follow :-» 

ff  MoLTmnnr,  E^q.   "Equity. 

J.  Habdbt,  Esq.     Law  ofProperti/ 

and  Conveyancing. 

I  NAPiEa,  Esq.  Common  Zoir. 

r_  ^i!.  4^.11 :  f  Medical  Jurtt- 

C  prudence, 

lastitution  appears  to  have  been 
j  to  meet  the  almost  universal  public 
1  for  a  preparatory  system  of  legal 
ioQ ;  to  elevate  the'etahdard  of  know- 
in  both  branches  of  the  legal  profes- 
to  cultivate  diligence;  to  encourage 
^Iv  of  law  as  a  science ;  to  enable  the 
nj embers  of  the  profession  to  parlici- 
the  guidance  of  the  experienced ;  and 
^(le  for  regnlar  and  permanent  bene- 
ti  .system  Mcnre  intended  for  utility  than 
r.  (It  is  a  misfortune  that  the  House 
hiy  iu  Chancery  Lane  had  not  adopted 

('li^erve  that  the'  school  is  divi(Ie3  Into* 
lit  departments.— A  Class  for  Gom- 
aw;  another  for  Medical  Jubibpru- 
;  a  third  ibr  Equity  ;  and  a  fourth 
^>vEYAxciKO;  in  which  lectures  are 
.  III. 


delivered  by  the  Professor  presiding  over 
each,  and  the  examination  of  the  students  is 
conducted  upon  the  same  principle  as  our 
Problems;  that  is,  by  moans  of  printed 
questions  and  written  answers,  with  fictitious 
signatures,  so  that  persons  may  attend  with- 
out being  in  any  way  subjected  to  any  spe- 
cies of  examination.  The  answers  are  vo« 
lantary. 

Mr.  Napier  in  his  introductory  lecture 
says :  ''  The  result  of  our  diligent  exami- 
nation of  the  plans  of  other  Law  Schools 
has  convinced  ns  that  the  most  profitable  to 
the  students  will  be,  by  examination  upon 
approved  text  books,  through  tiie  medium  of 
prinled  questions.  These  questions  can  be 
answered  in  writing ;  and  by  the  judicious 
selection  of  the  questions,,  and  the  observa- 
tion of  the  bearing  of  the  answers,  vi  test 
will  be  attpplied-fbr  HStrcrtaihing  'the  "extent" 
of  the  student's  knowledge,  and  the  precise 
difficulties  with  which  he  may  be  embar- 
rassed in  his  progress.  This  will  secure  the 
advantage  of  combined  emulation  and  indi- 
vidual in.^truction.  The  Professor  will  be 
guided  in  his  explanation^  to  confine  his  re- 
marks to  what  is  really  useful  and  absolutely 
necessary,  and  the  repetition  and  enforce- 
ment of  that  which  all  can  comprehend,  of 
their  own  capacity,  will  bo  profitably  super- 
seded.*^ We  havi^  by  our  owif  WcnK,  on- 
ginated  and  opened  here  a  school  of  precisclj' 
the  same  sort.  It  is  true,  a  curtain  is  drawn 
between  us  and  our  pupils :  we  get  no  lec- 
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ture  fees,  and  we  have  persevered  in  our 
conrse  malgri  all  opposition.  We  hope  the 
learned  Principal  and  Professors  of  the 
Dublin  Law  Institute  will  fearlessly  pursue 
TQBiR  eoure.  An  entire  new  system  of  Legal 
Education  is  required  in  England;  one 
^\morf  intended  for  utility  than  display;'* 
frpjt^  whence  solid  instruction  can  be  gained, 
and  it  is  to  be  lamented  that  a  similar  insti- 
tute, with  its  advantages^  is  not  to  be  found 
in  London.  **  The  Dublin  Law  Institute" 
has  our  best  wishes  for  its  success.  We 
observe  that  a  deputation  from  this  Institute 
waited  upon  Lord  Morpeth  last  week,  for 
the  purpose  of  obtaining  a  Charter  of  In- 
coRPORATioVj  when  Mr.  Wvsb,  M.P.  Chair- 
man of  the  late  Select  Committee  on  Educa- 
tion in  Ireland,  forcibly  endeavoured  to  im- 
press upon  his  Lordship  the  want,  so  sensibly 
experienced  in  Ireland^  of  a  system  of  legal 
education,  so  different  from  the  course  pur- 
sued by  all  other  European  nations,  and  that 
this  Institute  required  a  Charter  in  order  to 
its  perpetuity,  and  the  better  to  secure 
an  improved  system  of  Legal  Education. 
.His  Lordship  appears  to  have  viewed  the 
application  favourably,  (and  why  should  he 
not  do  so  7)  and  promised  to  submit  it  to  the 
coi^id(era^ion  of  the  Lord  Chancellor  of 
Ireland.  We  take  for  granted  that  Lord 
^LUNS^Tf  will  readily  do  for  Ireland  what 
has  already  been  done  for  England^  when 
we  -find  the  Attorney  and  Solicitor  General 
for  Irelaodt  Serjeants  Jackson  and  Carry,  all 
the  Queen's  Counsel  and  the  principal  mem- 
bars  of  the  Irish  bar»  advocates  for  this 
•CharteTi.^  .'^  Such.a  sohemai."  says  the  Soli- 
citor General,  ^*  as  this,  which  the  projectors 
sof  Ahe  law  School  have  begun,  must,  if  well 
siipportQi»aiidw«ll  worked,  do  much  towards 
supplying  the  learners  of  the  law  the  want 
.of  a  safe  and  early  gpide,>and  teaching  how 
loifeoaraihe  two  great  objects  of  a  student, 
'BMBtliod  in  hia  studies,  and  economy  of  his 
lime.'*  Il  is  the <  first  attempt  which  has 
ibeep  made  in  Irelaiid  to  ^ch  law  as  a  #rt- 


encSf  and  '^  such  a  school,'*  Mr.  IdttoH^  Q.C. 
says,  *<  has  been  long  wanted  in  Ireland. 
The  Institution  will  be  one  of  the  greatest 
practical  utility,  and  in  my  opinion  one 
which  will  much  advance  the  interests  oi 
the  country  at  large,  not  only  by  leading  tc 
better  practical  information,  our  barristers 
and  solicitors,  but  by  affording  to  the  com- 
munity in  general  the  easy  means  of  acquir- 
ing a  knowledge  of  the  laws  and  constitutioo 
of  the  country,'*  No  society  can  be  pro- 
nounced to  be  well  constituted,  whose  form 
of  government  and  institutions  do  not  admit 
this  essential  principlej  the  unlimited  exten- 
sion of  knowledge  to  the  whole  of  its  co&< 
stituent  members.  The  Attorney  Gennsi 
says  :  ''The  necessity  of  such  a  school  foi 
directing  the  studies  of  those  embarking  is 
legal  pursuits,  is  particularly  apparent  ii 
Ireland,  where  the  habits  and  arnagemecti 
of  business  have  not  heretofore  admittaiJ 
those  means  of  instruction  apd  ^arly  ioiti*- 
tion  in  practical  studies  to  bo  found  in  tiJ 
ofiices  of  the  several  branches  of  our  pn«i 
fession  in  London."  If  the  axiom  we  bsiJ 
put,  therefore,  be  just,  the  Charter  caonol 
be  refusedi  or  a  limit  will  be  put  by  snob  i 
refusal  to  legal  education  in  Ireland.  MH 
Wathins^  in  his  introduction  to  the  ^  Puri 
ciPLBs  of  Conveyancing,"  observes  th^ 
''among  the  many  discouragements  irhk 
attend  the  study  of  the  law.  there  is  d( 
more  obvious,  or  more  generally  eomplai: 
of,  than  the  want  of  method  and  directi^ 
To  take  a  young  person  from  an  univer^l 
or  a  school,  where  his  mind  has  been 
pied  with  other  pursuits,  and  to  toss  Ll 
headlong  into  the  practice  of  the  law,  wbo 
unprepared,  or  with  little  preparation,  for] 
arduous  a  study,  is  iu  itself  so  absurd,  tl 
we  can  only  wonder  at  its  occurrence.  W 
must  be  the  embarr^ssmept  of  such  a  pei 
amid  business  of  such  nicety  as  to  call  f«' 
the  full  exertion  of  the  veteran  in  practit 
It  is  folly  to  expect  from  the  human  m| 
what  a  mompnt's  reflection  would  tell  on 
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l1(]  be  impossible  for  the  human  mind  to 
<'rni.    Convejancing  is  not  intuitive  any 
e  than  the  mathematics.    The  mind  can- 
draw  conclusions  without  having  been 
loudly  furnished  with  premises.     And 
ever  the  indTvidnal  may  be  prepossessed 
avonr  of  a  peculiar  mode   of  study, 
e  are,  and  while  the  human  mind  con- 
es to  be  what  it  is,  there  must  be,  gene- 
n!es  which  ought  to  be  attended  to  in 
acquiring  of  knowledge.'*     In  another 
of  the  same  Introduction,  Mr.  Wathtns 
rves  that  ^*  Taw  should  be  considered  as 
^rd  science^  as  the  rule  of  rational  and 
untable  beings,  and  he  concludes  pro- 
ically  that  the  day  was  very  fast  *ap- 
chiog  when  knowledge  shall  be  justly 
eclated ;  wlien  systematic  pedantry  shall 
lore  acquire  the  reputation ' of  learning; 
1  those  literary  pursuits  which  encum- 
'iie  memory  without  catling  forth  the 
uon  of  intellect,  or  amending  the  heart, 
be  deservedly  reprobated  ;  when  preju- 
^hall  melt  away  before  the  genial  beams 
ivestigation  and  truth ;  and  when  leam- 
shall  only  be  esteemed  as  it  becomes 
^rrient  to  the  virtue  and  of  consequence 
e  happineu  of  mankind.^ 
the  wide  sphere  of  moral  science,  in 
non  with  all  other  sciences,  but  which, 
[  others,  is  doubtless  the  most  important, 
mbcr  of  self-evident  truths  have  ezist- 
.    To  discover  these  moral  truisms,  and 
y  them  to  their  definite  and  appropriate 
;ts ;  or,  in  other  words,  to  allow  them 
D06t  extensive  and  beneficial  sphere  of 
(3Dce  and  agency,  is  to  conform  the  more 
ly  to  the  lilghest  and  best  principles  of 
anity— correlative  with,  and  constituting 
d  and  social  duty.     It  is  then  at  once 
ifest,  that  this  complicated  sphere  of 
>n  and  duty  resolves  itself  into  two  dis- 
and  leading  branches  of  social  Mte; — 
)ne  constitating  tKe  diversified  and  com- 
elements  of  Lrgislation,  and  thk  other 
ling  the  important  and  delicate  art  of 


Eot'CATiox  ;  the  last  named  being  the  first 
in  importance,  as  claiming  the  priority,  since 
its  professed  object  u,  to  foster  and  direct 
the  latent  and  the  best  principles  of  human 
nature  into  their  proper  channels.  **  Happy," 
says  L(nt[  Coke^  ''were  arts,  if  professors 
would  contend  and  have  a  conscience  to  be 
learned  in  them,  and  if  none  but  the  learned 
would  take  upon  them  to  give  judgment  of 

them.'' 

^^.^^— — "  ■    I     -■■    I    i>       ■^■.■■1        1^ 

PROBLEM  XXIIL  VOL.  III. 

Law  of  Evidbncb. 

What  will  ttnder  ordinary  circumstances 
be  received  at  Law  as  a  sufficient  proof  of 
handwriting? 


TO   TBS   EDITOR   OF  TBIS   LBOAL   OCrrDS. 

SiK, — I  herewith  send  an  answer  to  Prob. 
II.  Vol.  IIL  on  the  Question,  "Wiien  c 
Contract  is  to  be  performed  T^  and  as  I  have 
taken  a  different  view  of  the  subject  from 
that  of  Alphonso— whose  answer  does  not 
appear  to  me  exactly  to  meet  the  Problem-^ 
I  trust  you  will  excuse  my  troubling  j^ou 
with  this  answer,  which  will  form  a  kind  of 
supplement  to  that  already  inserted  in  your 
valuable  Guide.  Yours  obediently, 

J.  A.  Itf. 


ANSWER  TO  PROBLEM  II.  Vol.  t. 

I 

Contract — when  it  is  to  be  performed. 

In  deciding  on  the  question  when  a  'Con- 
tract is  to  be  performed,  the  intention  6f  the 
parties  will  in  a  great  measure  guide  us,  anld 
the  following  rules  and  decisions  ought  also 
to  be  considered. 

Wlien  a  Contract  is  silent  ar  to  the  pdrled 
of  performance,  the  law  infers  am  engage- 
ment that  it  shall  be  executed  within  a  rea- 
sonable time.  CMppsndale  t.  Tkunst&nj 
4  C.  and  P.  96.  For  example,  in  the  caie 
of  a  covenant  at  all  times  to  make  Asvtlwr 
assurance,  a  reasonable  time  %6  levy  a  ^lie, 
advised  by  counsel,  wAild,  before  the  rseent 


^.«ih.»^  ir.  t».*;-'>^  ^t^,fc  a^  agree-  «*^ 

\jitu  !»•»  »•   -^     '    ._  :nd\ottnent  tor  our     „  .^g^er  v-  -^^^  a  C-  ,  -ooa»  ^^ 
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intermarry  within  a  reasonable  or  con-  |238.  Schneider  t.  Norrit^  2  Manle  and  Sel* 
lieot  time,  upon  request.  Marriean  ▼.  |286.  Where  the  name  is  inserted  in  siieh  a 
Off  Carth.  467.  1  Lord  Rajn.  886,  6.  C. .  manner  as  to  hays  the  effect  of  giving  aotheo* 
fter  y.  DebooSy  1  Stark.  R.  82.  Atchinton  ,|  ticitj  to  the  whole  instrument,  it  does  not 
Baker^  Peake's  Addl.  c.  103>  i  signify  in  what  part  of  the  instrument  the 

.et  OS  now  eonsider  a  few  cases  where  name  appears.    Allen  v.  Bennett^  8  Taimt* 
question  is  of  importance  between  the  1 169. 


dor  and  purchaser  of  real  property. 
rhere  an  abstract  is  to  be  delivered  or  a 
reyance  to  be  executed,  on  or  before  a 
ain  specified  daj,  the  time  fixed  is  con* 
red  to  be  of  the  essence  of  the  contract; 
the  yeiidee  nJkj  rescind  the  contract,  if 
vendor  be  not  ready  before  or  on  the 
t  day,  although  the  vendor  has  not  in 
interim  to  inftisl  onsoBCriot  aa  exeontion 
econtraot.  See  Sugd.  Vend,  and  Puroh. 
I'dit.  3S9  to  868,  and  870, 871. 
neither  party  be  ready  at  the  appointed 
J  and  both  are  in  deikult,  the  contract 
13  to  be  ipsofaeto  dissolved,  and  the  de- 
t  is  recoverable  unless  the  time  has  been 
>nged  by  consetat.  See  Clarke  t.  Kingj 
and  M.  894.  2  C.  and  P.  286.  8.  C. 
seems  that  where  no  time  is  fixed  for 
pletion,  it  suffices  that  the  vendor  who 
^  his  aotion,  has  a  complete  title  at  the 

of  the  trial,  although  he  acquired  it 
'  action  brought  (  provided  the  yendee 
not,  prior  to  the  action,  applied  fin*  a 
-Thompeon  r.  Mih$^  1  Esp.  R.  184.— 
bandoned  the  contract  on  a  valid  objeo- 

to  the  title.— Bortfeff  v.  Tuehin^  1 
sh.  588.  J.  A.  M. 

9  THE  BDITOa   OF  TBB   LBOAL   GUIDX. 

3WER  TO  PROBLEM  XVI.  You  8. 


efore  the  Statute  of  Frauds,  no  agree- 
t  for  the  sale  or  purchase  of  an  estate 

valid,  unless  it  was  sealed  as  well  as 
cd.  1 1  is  now  however  clearly  established 

sealing  is  not  necessary ;  and  if  a  man 
u  the  habit  of  printing  or  stamping  in- 
d  of  writing  his  name,  he  will  be  consi- 
ed  to  Lave  signed  by  his  printed  name. — 
mderson  v.  Jackson,  2  Bos.  and  Ptill. 


Therelbre  the  signing  of  the  name  at  the 
beginning  of  the  agreement  will  be  sufficient^ 
even  though  a  placebo  left  ibr  sach  signature 
at  the  bottom  of  the  inatmment.  Saundeream 
y*  Jaekeen,  Buprtu 

If  the  party  know  the  contents  of  the 
agreement,  a  subscription  aa  a  witness  w2U 
be  a  saffioient  signing ;  as  Whare  an  agwxv 
meat  was  signed  <<  Witnes  A^  BiMbr  C.  D. 
agent  to  the  seller,"*  it  wm  holdea  to  be  suffi- 
cient. Wetfhxl  V.  Beazdyt  Q  ;Mu  508. 
Bl&re  V.  Sutton,  8  Meriv.  287^  .  ^  < '«    ^ 

And  it  seems  to  be  sufficient  if  meiiBiy  the 
initialsof  the  name  are  set  down*  PhUlimmre 
v»  Barry,  I  Camp.  618*  •  •    t  •  • 

It  seems  that  the  signature  of  thepilnshsMr 
by  himself  or  his  agent,  on  the  bade  of  the 
particulars  of  sale,  will  be  a  sufficient  ^om« 
pliance  with  the  Statute.  Smknendn^y. 
2  Taunt.  88.  (a)  X  8. 


(a)  The  law  upon  this  subject  will  be  found 
very  clearly  explained  in  Sugden's  Yendors 
and  Purchasers,  Vol.  1.  chap*  8.  sec  4.  W/s 
have  an  Answer  to  this  Problem  sigped 
W.  M.  copied  entirely  from  this  useful  work^ 
without  a  single  variation  or  comment  made 
by  the  writer.  This  is  not  as  it  should  be. — 
It  certainly  is  not  the  way  to  gain  solid  jp- 
formation  and  instruction,  for  which  u^ful 
purpose  alone  these  Problems  are  intended. 

EoiTOR. 


9m|irrcAl  llairltament* 

HOUSE  OF  COMMONS— ENGLAND; 

March  80. 

Mr.  SHEftiPF  Evans. 
Capt.  PoLHiLL  put  a  question  to  Lord  Jolin 
Russell  with  respect  to  Mr.  Sheriff  Bvaas,  that 


z» 


iperial 


^u  the  order  now  stands  on  the  books,  he  is  to 
appear  at  the  bar  of  the  House  on  the  6th  of 
ApriL  He  wished  to  know  whetlier  it  was  the 
il^t^tioD  of  the  Noble  JLord  to  enforce  thajt  order 
or  pp.  The  Nobje  Lord's  reply  was,  that  in  a 
few  days  he  would  move  his  attendance  be  post- 
poned till  after  Easter. 

JUDGi  OF  THB  ADMIRALTY  CoURT — SALARY. 

Matter  considered  in  Committee.  (In  Com- 
mittee.) Motion  made,  and  Question  proposed — 
"^  That  a  yearly  sum  of  4,000/.  be  paid  to  the 
Judge  of  the  High  Court  of  Admiralty  out  of 
the  Consolidated  Tund  of  ttie  United  Kingdom 
of  Great  Britain  and  Ireland."  Whereupon 
Motion  made,  and  Question  put, — ''That  a 
yearly  sum  of  3,000/.  be  paid  to  the  Judge  of 
the  High  Court  of  Admiralty  out  of  the  Conso- 
lidated Fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.**  The  Committee  divided — 
Ayes  1 7,  Noes  83. 

March  31. 
Stockdalb  f^.  Haksarb. 

On  the  motion  of  the  Attornby-'Genbral, 
the  Sergeant-at-Arms  appeared  at  the  bar,  and 
acquainted  the  House  that  on  Saturday  last  the 
Assistant-Sergeant  and  four  other  officers  of  the 
H^use  were  served  with  a  notice  that  a  deelara- 
tion/itt  an  action  bad  been  filed  against  them  in 
tba  Gourl  of  Queen's  Bench,  at  the  suit  of  Tho- 
mas Barton  Howard,  and  he  had  thought  it  his 
duty  to  obtain  a  copy  of  that  declaration. 
.  Tfab.dedantion  was  then  delivered  in*  and 
read  ^hy  the  derk  at  the  table.  The  damiM;e9 
wtro  laid  at  £1000. 

The  Attokmby-Gbnj^ral  then  rose  i^d 
stoted,  that>  in  the  absence  of  his  poble  firiend 
the :  SeoKtary  of  State  for  the  Colonies,  it  be- 
taftie  hifl-duty,  wiik  his  noble.  friend*s  concar- 
i)Miee>ito  BMWs  a' motion  pn  the  subiect.  From 
the  verbiage  of  the  document  which  had  been 
readii  it  waft  exceedingly  difficult  to  learn  the  real 
isikam  of  actSwik  But  there  seemed  great  reason 
to.  believe  tbet  Hoifiird-did  nolb  at  %lil  call  in.qye»-. 
BioB  the  privikgea  of  the  House,  or  the  regula* 
rily  of  the.  warrant  or  writ  which  1^  been  issued 
a|;aiB8t  bin.  .  Whai(  he  said  was,  that  there  had 
Immb  exctM  9n  the  pivt  of  the  officers  of  the 
House ;  aad  the  qoeation  now  was,  what  course 
ihe  Ho«se  shoiild  adopt  under  the  circumst«inces? 
Whese  an*  action  waa  brought  questioning  their 
piivilcfies,  the  House  had  not  only  a  right,  but 
waa  caUed  on  to  interfere  in  a  summanr  manner; 
and  inrSiMckdale's  actions  thev  had,  in  his  opi- 
MQB^  exoroiaed  a  oonstitutional  and  wholesome 
jttiBdictiefi.  In  this  case,  however,  their  autho- 
rity waa  not  called  in  questipn;  the  complaint 
was,  that  the  officers  had  been  guilty  of  excess 
jHlht  a«iee«tion  of  their,  duty« .  The  Court  of 
r'hancery,  if  such  a  complaint  were  made  against 


one  of  its  officers,  would  npt  suffer  its  juTisdic* 

tion  to  be  questioned  in  a  court  of  law;  but 

would  on  petition  ascertain  whether  the  cam 

plaint  was  wej)l  founded^  and  if  so,  would  puoiil 

the  officer,  and  award  compensation  to  the  put) 

aggrieved.   If  Mr.  Howard  had  taken  that  couiyi 

and  presented  a  petition  to  the  House,  statinj 

that  one  of  its  officers  had  acted  improper^*  u 

entering  his  bouse,  or  seising  hie  person,  tbi 

House,  on  being  satisfied  that  there  was  som 

foundation  for  the  complaint,  would  no  dotili 

have  punished  the  officer^  and  given  oompcosa 

tion  to  the  complainant.    Bat  the  notice  of  tc 

tion  in  the  Court  of  Queen's  Bench  having  bee 

served  upon  their  officers,  he   humbly  recoin 

mendedy  that  as  their  privileges  were  not  qoes 

t^ned,  the  better  course  would  be,  not  to  instnu 

or  command  the  Attorney-General  to  appear  aa 

defend  the  action  in  the  name  of  the  House  c 

Commons,  but  that  leave  should  be  given  to  il 

defendants  to  appear  and  defend  it,  when  he  b 

no  doubt  they  would  be  enabled  to  show  satu 

factorily  that  they  had  been  guilty  of  no  exceti 

and  had  done  nothing  but  what  they  were  jttst 

fied  and  required  to  do ;  that  they  had  cntc-e 

the  house  after  Howard  had  long  evaded  the  to 

vice  of  the  process  against  him ;  that  they  ka 

entered  it  with  the  consent  of  the  inmates,  an 

that  an  exchange  of  dvih'tiea  even  took  pisc 

during   the  time  they  remained  there.     UpJ 

such  evidence  beiiu;  givep  in  justification,  tbe^ 

would  be  no  difficulty  in  returning  a  verdict  u 

the  defendants.     The  honourable  and   leamc 

gentlemwi  concluded  by  moving  that  the  office 

of  the  House  who  had  been  served  with  notice  I 

at  liberty  to  appear  and  defend  the  action. 

Lord  HowiCK,  though  he  waa  persoade^ 
after  what  the  House  bad  done,  ibat  this  mooc 
would  be  carried  by  a  Ui^ge  maiority^  could  n| 
silently  consent  to  a  course  which  he  thou^ 
still  more  humiliating  than  the  proceedings 
ready  taken.  Why  should  the  House  all 
what  the  Coint  of.  Chi^p^y  ^ould  not  ?  (^ 
tell  him^  because  the  House  has  not  what 
Court  •  of  Chancery  has — an  officer  called 
Master,  constituted  for  the  veiy  purpose  of  \ 
quirin?  into  facts,  and  possessing  authority' 
administer  an  oath).  The  Attomey-Geo^ 
continued  Lord  Howiek,  talked  with  confide 
of  a  verdict  for  the  defendants ;  his  own  c< 
dence  would  be  quite  the  contrary  way,  aAer 
late  decision  of  the  Queen's  Bench.  If 
verdict  should  be  against  the  defendants, 
would  again  be  told  that  you  had  submitted, 
were  precluded  from  interfering.  But  oU 
was  the  conseouence  of  the  recent  Bill.  wl. 
had  placed  all  the  privileges  of  the  House  at' 
discretion  of  the  courts  of  law. 

Mr.  0*CoNMBLL  protested  ag:%inst  this 
shrinking  of  the  House  from  the  aaaertloa  oi 
privileges. 


Lan  Reparu, 
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Sir  W.  FoLLtTT  entirely  tpproved  of  the 
ir^e  which  the  Attorney -Oenentl  had  recom- 
uJed  to  the  Bouse.     It  had  been  repeatedly 

ied  in  former  cases,  that  the  legality  of  the 
maker's  warrant  oould  not  be  dispoted,  and 
t  it  was  condostre  against  any  action  for 
piss,  assault,  or  false  imprisonment,  and  it 

so  been  decided  in  the  case  of  Sheriffs 
ms  and  Wfaeelton  when  brought  before  the 
?t'n's  Bench  by  writ  df  habecu  corpus.  But 
i>ns  for  excess  in  the  execution  of  the  war- 
t  had  been  brought  centuries  back ;  and  it 

hardly  necessary  for  him  to  remind  the 
ise  of  the  well-known  case  of  Sir  F.  Bur- 
.  Could  the  House  prevent  those  proceed* 
i  being  taken  ?  Instead  of  an  excess  being 
nitted,  suppose  a  life  had  been  lost  in  the 
'jtion  of  the  Speaker*s  warrant,  was  it  pos- 
i  for  the  House  to  prevent  the  question  being 
rnitted  to  a  jvdffe  and  jury?  He  did  not 
erstand  why  the  House  should  throw  its  pro- 
"n  around  its  officers,  if  they  had  exceeded 
:  duty. 

i  be  Attornbt-Gbnbral  utterly  denied  that 
^ourse  he  tiow  proposed  to  pursue  was  in- 
istent  with  any  single  TOte  he  had  given  on 
q'lestion, 

le  SoLictTbR-OEi?ERAL  entirely  dissented 
n  the  course  about  to  be  taken.  Having  re- 
t^dly  expre^s^  Ets  opbion  on  the  subject, 
not  supposing  that  anything  he  could  now 
;  would  alter  the  opinion  of  the  House,  he 

Id  not  occupy  the  attention  of  the  House 
^er  than  by  observing  that  he  should  vote 
in  St  the  motion. 

le  House  then  divided — 

For  the  motion  .  .         1 42 

Against  it  .  .  .  51 

Ma^jority  for  the  motion  —  91 


The  ArroBNtT-GBirKRAL  was  of  opinion, 
that  the  bill,  even  as  it  stood  at  present,  would 
be  a  great  improvement  upon  the  existing  law. 
At  present  a  tether  could  not  give  evidence  in 
fiivour  of  his  son,  nor  was  a  man  a  competent 
witness  in  the  case  of  his  brother  or  sister^-^nay, 
the  law  went  further  still,  and  prevented  uncle 
and  nephew  from  giving  testimony  in  one  ano- 
ther's behalf.  It  was  obvious  that  in  many  cases 
uch  as  that  of  an  alibi,  for  instance — rules 


SCOTLAND. 
Law  of  Evidbncb  Bill. 

1>c  Lord  Advocatb  moved  that  the  Speaker 

t'Ave  the  chair  for  the  purpose  of  going  into 
nil  tec  on  this  bill. 

'  r  \V.  Rab  thought  that  a  measure  of  this 
^i'Ould  not  be  brought  in  at  once,  but  that 

:ban;;e  should  be  made  gradually.  He  had 
'■d  to  the  second  reading  of  this  bill,  under 

:'iipression  that  it  had  the  assent  of  the  bar 
'ally,  but  since  that  time  he  had  received 
r>  from  judges  on  the  bench  and  lawyers  at 
>ir,  which  expressed  a  strong  wish  that  the 
should  be   delayed   until   the  subject  was 

'-'^^h]y  investigated.     He   should  therefore 

<e  that  the  Speaker  do  leave  the  chair  that 
5^ix  months. 

-^'-  H.  Drummond  supported  the  amend- 


like  these  roust  deprive  a  prisoner  of  the  only 
evidence  which  the  nature  of  the  case  admitted. 

The  amendment  was  withdrawn,  and  the  House 
went  into  committee. 

The  clauses  were  agreed  to. 

The  House  resumed,  and  the  report  was  or- 
dered to  be  brought  op  to-morrow. 
■  .■■  —  ■■■■         II  i,.^^^,,,.,.^,^,^.^ 

lata  Hryonjt^ 

COURT  OF  CHANCERY.— Joji-  14. 

RUDD  V.  SbWBIX  AMD  AflOTBBR. 

SoLiciTOM  purchasing  property  of  their 
CUents^  Whether  in  the  absence  ofjraudf 
and  with  long  acquiescence^  such  a  Sale 
nUl  be  disturbed  by  the  Court. 

Mr.  Joseph  Rudd,  the  plaintiff's  father,  had 
employed  the  defendant's  Solicitors  at  Norwich, 
as  his  Solicitors.  In  the  year  1809,  he  was 
desirous  of  purchasing  an  estate  that  was  then 
for  sale  in  the  County  of  Norfolk,  for  £6000. 
but  Mr.  Joseph  Rudd,  the  plaintiff's  lather,  in 
order  to  make  up  that  sum  found  it  necesstty 
to  sell  an  estate  of  his  own  for  £2,400.,  for  which 
sum  a  Mr.  Murray  agreed  to  buy  it,  but  that 
agreement  was  afterwards  rescinded,  the  por- 
chaser  discovering  an  objection  to  the  title. 
Messrs.  Sewell  and  Blake  were  employed  by  Mr. 
Rudd  in  these  transactions.  When  the  coiitTBCt 
with  Murray  went  off  Rudd  agreed  to  seU  his 
estate  to  Mr.  Bkke  for  £2,200.,  nt  June,  1809. 
No  conveyance  was  then  executed,  but  in  'the 
September  fallowing,  Mr.  BIftke  sold  the  estate 
for  £2,500.  to  a  Mr.  Middlatoo,  whd  paid 
£1,000.  of  that  sum,  leaving  £1,600.  a  bhatrge 
on  the  estate.  A  conveyance  was  executed  by 
Rudd  directly  to  Middleton.  Rudd  received 
the  ^2,200.  from  Mr.  Blake,  and  did  not,  for 
upwards  of  twenty  yean,  make  any  eompkint  cf 
the  conduct  of  Messrs.  Blake  and  Sewell ;  but 
after  his  death,  a  few  years  ago,  his  executor 
hearing  the  circumstances,  with  some  exaggera- 
tions, mm  a  clerk  to  Sewell  and  Blake  in  1 809, 
called  upon  them  to  pay  over  to  Rudd's  eslttte 
^300.  the  difference  between  the  priee  Mr. 
Blake  paid  for  and  received  for  the  escate* 

Mr.  Wigram,  for  the  plaintiff,  contended  that 
I  Sewell  and  Blake  being  the  solicitors  for  Rudd, 
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estate  ;  and  the  bill  imputed  fraod  to  then  id 
the  transaction.  They,  in  their  answer  and  ia 
their  defence,  denied  that  they  took  anyadvia-| 
tage  of  Mr.  Rudd,  who,  being  in  want  of  monry 
to  purchase  another  estate,  and  a  former  coDtmcii 
to  dispose  of  his  own  failing  in  consequence  of 
an  objection  to  the  title,  pressed  Mr.  Blake  u 
buy.  Mr.  Blake  distinctly  told  Mr.  Rudd,  tha^ 
if  he  bought  the  estate  it  would  be  to  stU  i^ 
again.  He  did  buy  it^  and  advanced  forthwub 
the  £2,200.  and  though  he  sold  the  estate  s&i.n 
after  for  £2,500.  he  received  only  iS  1,000.  in 
hand,  and  the  balance  was  unpaid  for  yean. 
Mr.   Rudd  was  well  aware  of  all  the  circum^ 


in  the  negotiation  for  sale  of  the  estate,  were 
themselves  precluded  from  being  the  purchasers, 
by  reason  of  the  judiciary  character  with  which 
they  Were   clothed.     That    they  availed  them- 
selves of  t  formal   objection  to  the  title  to  pur- 
chase the  estate  at  less  than  its  value  from  their 
client,  and  almost   immediately   afterwards  ob- 
tained from   a  purchaser,  with  whom   they  had 
been  previously  in  treaty,  a  pro6t  of  £300.  and 
then  got  Mr.  Rudd  to  convey  the  estate,  not  to 
'^themselves,  but  to  the  new  purchaser,  without 
informing  him  of  the  nature  of  the  transaction. 
All  these  circumstances  were  features,  if  not  of 
fraud,  at  all  events  of  gross  impropriety  in  solici- 
tors  towards   their  client,  and  the  transaction  |  stances,  and  he  never  complained   during  Kh 

lifetime.    The  defendants  further  said  that  thoc^t 

they  were  not  conscious  of  any  misconduct  ri 

the  affair,  yet  rather  than  come  into  court  thtj 

offered  the  plaintiff  to  pay  him  the  difference  ii 

price  of  the  estate  with  interest,  and  he  refci* 

the  same. — The  Lord  Chancellor,  having  sbortij 

stated  the  facts,  proceeded  to  observe  that  ti>i 

rule  which  prohibited  solicitors  from  parchaftiu 

the  property  of  their  clients  was  well  e$tabli>b« 

and  admitted  of  no  exceptions.     Nothing  tk 

the  court  did  with  reference  to  the  present  cm 

would  in  the  slightest  degree  affect  the  priocip^ 

of  the  authorities  on  that  important  subject,  w 

it  ought  to  be  well  known  to  all  professiaot 

men  that  they  never  couM  be  allowed  to  tu 

chase  the  other,  and  the  agreement  with  Murray   any  gain  from  such  transactions/  while  there  wi 

failing  by  reason  of  the  fault  in  the  title,  he  im-   the  greatest  risk  of  their  losing  much  in  prut^ 

porttined  Mr.  Blake  to  purchase.     Sewcll  and   sional  character.     The  present  case  was,  bo^ 

Blake  offered  to  raise  money  for  him  on  the  .ever,  a  very  peculiar  one.  The  bill  allied  fw 


altogether  was  one  which  a  court  of  equity  could 
not  sanction. 

Mr.  K.  Bruce,  for  Messrs.  Blake  and  Sewell, 
characterised  the  suit  as  an  impudent  attempt  to 
extort  money  from  the  defendants.  The  trans- 
action took  place  30  years  ago.  Mr.  Rudd 
never  complained  of  the  matter ;  he  well  knew 
all  the  circumstances  attending  it.  He  was  now 
dead,  so  was  Middleton,  and  every  other  person 
who  could  explain  the  true  nature  of  the  trans- 
action. A  discarded  clerk  of  the  defendants  set 
the  plaintiff  in  motion  by  false  representations  of 
the  transaction.  The  defendants  solemnly  de- 
nied the  breach  of  trust  imputed  to  them.  Mr. 
Rudd  was  most  anxious  to  sell  his  estate  to  pur- 


estate,  but  he  preferred  to  sell ;  upon  which  Mr. 
Blake  said,  if  he  were  to  buy,  it  would  be  on 


but  no  fraud  was  proved.     It  waa  undonbtedl 
wrong  in  the  defendants  to  purchase  their  client 


speculation  merely,  as  he  did  not  want  to  keep  property  under  any  circumstaneesy  but  it  i| 
the  estate,  and  he  paid  down  i&2,200.  to  Rudd.  '  peared  that  the  plaintiff's  father  knew  of  the  si 
But  though  he  got  ^2,500.  firom  Middleton,  he'  and  the  profit  made  on  it;  that  he  never  coi 


did  not  get  in  hand  more  than  £l,000. ;  so  that 
it  suited  Rudd's  purpose  better  to  sell  for  £2,200. 
ready  money.  This  was  altogeth^jr  a  stale  de- 
mand, and  the  court  would  not  do  ample  justice 
to  the  defendants  unless  it  dismissed  the  bill 
with  costs.  ' 

Jan,  20. 
Tlie  LoRtJ  <^»A5(CELL0R  delivered  judgment. 
The  bill  was  filed  by  the  son  and  executor  of  a 
gentleman  of  the  name  of  Rudd,  who  in  1809 
sold  an  estate  to  the  defendants,  Messrs.  Sewell 
and  Blake,  solicitors,  of  Norwich,  for  jE2,200. 
and  they  in  three  months  afterwards  sold  the 
same  estate  for  jC2,5t)0.  The  object  of  the  bill 
was  to  recover  from  the  defendants  the  difference 
between  the  two  sums,  on  the  ground  that,  they 
being  the  solicitors  of  Mr.  Rudd,  generally  and 
jiarticularly,  in  negotiatino  the  sale  of  the  said 
cslate,  before  Mr,  Blake  himself,  one  of  the 
8olicltorg,  bourjht  it,  they  could  not  in  equity  be 
allowed  to  duriva  any  profit  from  the  bale  of  the 


plained  of  it,  and  that  he  never  coutemplati 
any  measure  to  obtain  redress.  After  the  Up 
of  more  than  a  quarter  of  a  century,  and  wiihoi 
any  proof  of  fraud,  but  on  the  contfaiy  a  iaiin 
of  such  proof,  it  was  not  possible  that  the  coi 
could  disturb  the  transaction  between  the  partii 
The  bill  must  therefore  be  dismissed,  aiid  0 
question  then  arose  how  it  was  to  be  dismis*^ 
If  there  had  been  fraud  proved,  the  oouit  ciu 
not  have  allowed  lapse  of  time  to  be  a  bar  to  tl 
plaintiff's  claim ;  but  it  appeared  that  the  fatl 
of  the  plaintiff  acquiescea:  and  the  piaitui 
whether  misled  by  his  witness  or  not,  aUow 
himself  to  make  a  charge  of  fraud ;  and  tli 
when  the  defendants  put  in  their  answer,  o 
nying  the  fraud,  and  stating  their  evidence,  i 
plaintiff  persisted  in  the  cause,  although  the  J 
fendants  offered  to  make  what  repaJation  lS 
could,  by  returning  the  £300.  with  tnLeri< 
Lord  £ldon,  in  a  case  which  came  before  t 
House  of  Lords,  expressed  an  opiidoo  that,  vvt> 
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iroof  of  &Sttd  fklled*  the  bill  ought  to  be  dis- 
cd,  but  without  costs,  in  order  that  solicitors 
i^ints  might  know  that  when  suspicious 
:  ce^  tuok  place,  the  solicitors  would  have  lo 
the  costs  of  the  inquiry.  In  the  present 
t!ie  plaintiff,  by  his  mode  of  dealing  with 
i.uiidafits,  had  deprived  himself  of  that  ad- 
i;e,  and  the  bill  must  be  dismissed  with 


Feb.  28. 


NfiWLAKDs  o.  Holmes* 

Sepabatb  Usb. 

« 

e  have  aheady  reported  this  case  fully, (a) 
:  iiciring  before  the  Vice-Chan cellor  ;  and 
?are  a  copy  of  the  order  then  niade,(6} 
ich  we  were  fiivoured  by  a  solicitor  in 


><") 


•All 


iiise. 


t  (juestion  raised  was,  whether  chattels 
allied  to  a  feme  sole  to  her  separate  use, 
'iio  after  the  death  of  the  testator  becomes 
^  but  has  DO  settlement,  are  liable  to  be 
:n  execution  by  a  judgment  creditor  of  her 

td.  An  injunction  was  had  restraining 
loritF  from  selling  the  chattels  upon  terms 
ed  upon  the  plaintiff;  and  upon  apoeal  to 
i^rdChancellofy  pending  the  case  of  I'ulletl 
rii-trong,(c)  his  Lordship  ordered  the  Vice- 
'  :llor*s  order  to  be  suspended ;  that  the 
r  !)liould  resume  possession  of  the  chattels, 
a  restraint  against  his  selling  them  until 
r  order  should  be  made,  unless  the  plaintiff 

to  go  before  the  m:ister  and  give  security 
•e  defendant's  debt  and  costs,  or  pay  the 
lit  into  court  until  the  hearing  of  the  case 
t '  ler  order  of  court.  Upon  that  order  being 
the  defendants  resumed  the  possession  of 
feds,  having  obtained  an  alias  writ  of 
uon,  and  they  have  been  in  possession  ever 
The  Lord  Chancellor  having  lately  given 
udgment  in  Tuliett  v,  Armstrong,  esta- 
Ji<{  a  wife's  exclusive  right  to  property  left 

separate  use  before  her  marriage. 

.  ^y'lgram  now  moved  to  restore  the  in- 

on,  and  to  make  it  perpetual,  as  being  a 

oming  within  the  pnnciples  laid  down  by 

wdship  in  Tuliett  v.  Armstrong;  observing 

bu  only  doubt  that  could  be  raised  by  any 

int  on  the  other  side,  was  as  to  the  identity 

'  effects  in  the  house  being  part  of  the  pro* 

bequeathed  to  Mrs".  Newlands. 

.  Bet  hell,  for  the  defendant  Holmes,  said, 

roperty  in  this  case  was  partly  leasehold  and 

moveable  property,  all  bequeathed  lo  the 
iff  when  she  was  single  and  unmarried. 
•-  single  she  had  unquestionably  a  right  to 
ie  of  all  or  any  part  of  the  property.     The 


A'i^^  p.  1P4. 

A  ate,  p.  315. 


(6)  Ante,  p.  215. 


question  was,  whether  upon  her  subseqnant  smlt- 

riage  that  clause  in  the  will  against  the  control, 
interference,  or  debts  of  any  husband  she  might 
marry,  operated  as  a  restriction  on  the  absolute 
power  she  had  before  marriage,  and  fixed  such  a 
trust  to  the  property  as  excluded  all  marital 
right.  It  was  to  be  remarked,  that  much  of  the 
property  so  bequeathed  was  moveable  property, 
and  that  there  was  no  trustee  interposed  to  sup« 
port  the  distinction  between  legal  and  equitable 
ownership.  The  general  law  was,  that  wher*  a 
woman  has  moveable  property  of  which  she  can 
dispose  absolutely,  that  property  by  her  marriage 
becomes  the  property  of  her  husband.  Of  choses 
in  action  and  other  property,  the  husband,  by 
his  marriage,  obtained  capacity  to  reduce  them 
into  his  possession  ;  but  they  did  not  become  his 
absolutely  by  the  marriage.  In  this  case  the 
defendants  had  no  notice  of  the  alleged  trust 
before  they  executed  the  writ.  It  would  be  a 
dangerous  doctrine  to  extend  the  protection  of 
the  court  to  unknown  trusts  between  husband 
and  wife — it  would  open  a  wide  door  for  fraud 
on  creditors.  The  wife  might  have  given  aU 
this  property  to  the  husband  at  the  marriage. 
The  law  would  give  him  the  moveable  property 
without  any  act  on  the  part  of  the  wife. 

Mr.  Painter,  for  the  sheriff,  submitted  to  any 
order  the  court  would  make. 

The  Lord  Chancellor.  The  principle  is« 
that  when  property  is  given  to  a  woman  for  her 
separate  use,  upon  her  subsequent  marriage,  a 
trust  attaches  on  that  property  for  her  use  during 
the  coverture.  At  present,  he  could  not  say 
whether  such  was  the  case  here,  but  he  su^ested 
an  inquiry  before  the  master  to  ascertain  how 
much,  if  any,  of  the  property  seixed  by  the  sheriff 
and  now  in  his  possession,  was  the  property  left 
to  the  plaintiff  by  her  father's  will,  and  also  (on 
Mr.  Wigrams  suggestion,)  how  much  of  it  was 
purchased  by  the  wife  by  the  property  so  left  to 
her. 

Mr.  Hyram.  And  the  sheriff  ought  to  with- 
draw, as  the  leasehold  houses  are  ample  securitv 
for  the  debt,  and  it  is  not  likely  the  plaintiff  will 
remove  the  property,  or  any  part  thereof,  during 
the  proposed  inquiry.  According  to  the  evidencQ 
now  before  the  court,  all  the  property  was  the 

wife's. 

The  Lord  Chancellor.  I  cannot  remove 
the  sheriff's  officer,  nor  say  this  is  the  wife's  pro. 
perty.     That  is  the  subject  for  inquiry  before  the 

master. 

Mr.  Wigram.    We  are  ready  to  give  a  charge 
on   the  whole  of  the  property,  for  so  much  aa 
may  be  found  by  the  master  not  to  be  the  tru^t 
property  of  the  wife. 

The  Lord  Chancellor.    I  cannot  vary  t\v^ 
former  order.     The  security  must  be  for  all  t\,^^ 
the  iudgment  creditor  and  the  sheriff  mav  b^  ^^^ 
titled  to,— the  costs  to  be  reserved  to  the  heating. 
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It  was  then  anranged,  that  on  the  plaintiff 
giving^security  for  whatever  the  defendants  woald 
be  found  entitled  to,  the  sheriff  should  give  up 
the  possession. 

COURT  OF  EXCHEQUER— /an.  31. 

Sittings  in  Banco. 

Taylor  v.  Niciioll. 

Warrant  op  Attorney — As  to  its  due 
execution  under  1^2  Vict.  c.  110.  ^  R. 
72.  Hn.  2.  W.  4.  (a)--Whether  the  party 
must  himielf  originate  and  primarily  sug- 
gest  the  name  of  an  attorney  to  attest  its 
execution. 

tn  this  case  a  rule  nisi  had  been  obtuned  to 
set  aside  a  warrant  of  attorney.  The  gtound  of 
the  rule  was«  that  the  provisions  of  the  Ist  and 
2d  Victoria,  c.  lUS  relative  to  the  nomination 
and  attendance  of  an  attorney  on  behalf  of  the 
party  executing  such  an  instrument  had  not  been 
complied  with.  It  appeared  by  the  affidavits 
that  the  defendant  had  been  written  to  by  the 
plaintiff's  attorney  to  come  to  Halifax  from  a 
neighbouring  town,  for  the  purpose  of  giving 
the  warrant  of  attorney.  He  attended  at  the 
o£fi'*efl  uf  the  attorney,  when  the  instrument  was 
prepared,  read  over,  and  explained  to  him,  and  he 
was  informed  that  it  woiila  be  necessary  for  him 
to  procure  the  attendance  of  some  attorney  on 
his  behalf  to  witness  the  execution.  In  repiv  to 
this  he  said  he  knew  no  one  on  whom  to  call  for 
that  purpose^  and  then  the  plaintiffs  attorney 
sugsested  the  name  of  Mr.  Crossley>  The  de- 
fienoint  assented,  and  repaired  to  that  gentle- 
man's office  with  the  clerk  of  the  plaintiffs  at^ 
tomey,  when,  the  nature  of  their  business  being 
explained,  Mr.  Crossley  asked  him  if  he  wished 
him  to  attest  the  execution  of  the  warrant  as  his 
atloniey,  to  which  he  replied  in  the  affirmative. 
Mr.  Crossley  swore  that  he  asked  if  he  knew 
the  contents  of  the  instrument,  and  whether  he 
wished  him  to  read  it  to  him,  when  he  said  that 
he  did  know  them,  as  the  warrant  had  been  read 
over  to  him  by  the  plaintiffs  attorney,  and  that 
he  would  not  trouble  him.  Upon  this,  the  in- 
strument waa  s^ed.  In  answer  to. this  the 
affidavit  of  the  defendant  himself,  swore  that  he 
never  knew  Mr.  Crossley's  name  at  the  time, 
that  be  did  not  name  him  as  his  attorney,  and 
that  the  ul^ture  and  contents  of  the  warrant  were 
not  explained  to  him,  and  that  if  he  had  thought 
that  it  would  haVe  been  put  into  execution  so 
soon,  he  would  not  have  signed  it* 

Mr.  Cresswell  shewed  cause  against  the  rule, 
and  relied  upon  Bligh  v.  Brewevf  1  Cromp. 
M.&R.  651.(a). 


(a)  See  RUing  v.  IMphm^  ante,  p.  310. 


SirF.  Polloch  contendad,  that  as  the  un 
of  Mr.  Crossley  had  been  suggested  hf  th 
plaintiffs  attorney,  the  act  had  not  been  conpliet 
with  in  its  spirit  or  terms,  as  it  was  meant  ti 
guard  against  any  interferenee  of  the  plaiotii 
or  his  attorney. 

The  Court,  however,  thought  that  nothini 
had  been  shown  to  lead  them  to  swer?e  from  tK 
decision  in  '*  Bligh  v.  Brewer."  It  can  en) 
put  a  construction  on  the  actual  words  of  tk 
statute,  which  does  not  say  ''  originally  naae 
or  suggested,*'  thereby  meaning  that  the  dn 
fendant  must  himself  originate  and  primirl 
suggest  the  name  of  the  attorney  who  is  to  atM 
his  execution  of  a  warrant  of  attorney.  Tn 
suggestion  may  come  from  a  third  part\,  in 
there  is  no  reason  why  that  should  not  be  A 
plaintiff's  attorney.  When  that  is  so,  the  Cotf 
would  narrowly  watch  the  case ;  but  there  H 
no  imputation  of  fraud  here,  and  as  it  is  ;j 
made  necessary  by  the  act  that  the  sttoci 
nam^  should  actually  read  over  and  explain  il 
document  to  the  party  about  to  execute  it,  i 
think  enough  was  done  here  to  bring  the » 
within  the  statute,  and  that  this  warruit  «; 
attested  by  Mr.  Crossley,  an  atioraey  expn* 
named  by  the  defendant  on  his  behalf. 

The  rule  discharged  with  costs, 

(a)  In  that  case  a  defendant  was  tnotftil 
and  about  to  execute  a  cognovit,  and  a 
attorney  being  absent  from  home,  the  plii 
tiffs  attorney  suggested  the  name  of  aai| 
tomey  to  attend  and  act  for  the  defendiri 
if  he  had  no  objection,  and  he  replied  *'l 
did  not  care  much  who  it  was."  They  til 
went  to  the  office  of  the  attomej  so  nj 
gested,  and  he  enquired  of  the  defeniaj 
whether  he  wished  him  to  attest  the  « 
ecution  as  his  attorney.  The  defendant  i 
plied  in  the  affirmatiyo*  and  prevented  i 
cognovit  being  read  over  to  him  by  staLij 
he  bad  heard  its  contents.  A  rale  had  m 
then  obtained  to  set  aside  the  cognovit,  I 
the  ground  that  the  rule  (Hil.  2.  W.  4 
72.)  had  not  beeu'^omplied  with, 
shewing  canse  Pabkx  B.  said, — ^In  this 
every  thing  which  the  rule  demandi 
been  complied  with.  The  rule  requires 
distinct  things  i-^Jirst,  that  tfcere  shall 
attorney  attending  on  the  behalf  of  the 
son  in  custody  $  secondly^  that  it  shall 
different  person  from  the  plaintiff's  attor 
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ihir^j  that  lie  tlall  be  ejLpreesly  nemed 
be  defendasty  and  thall  attend  at  his  re- 
t.  Nov,  in  this  eaae,  it  appean  that 
defendant  bftTing  cooaented  to  give  a 
niU  the  clerk  of  the  plaintiff  told  him 
aa  attoroe/  most  be  present  for  him, 
suggested  that  Mr.  Cksmtnim  waa  in 
nm.  He  implied  that  be  did  not  eare 
it  was,  he  had  no  objection  to  him.  I 
ot  saj  how  it  woold  have  heen  if  he 
topped  them;  but  the  defendant  went 
mmin/i  ofice«  and  Cummins  asked 
f  he  wished  to  have  hixp  aa  hia  attor- 

0  which  he  anewered  is  the  affinnatite. 
Die  requires  the  attome7  to  be  expressly 
d  by  the  person  in  custody.  It  seems 
e  that  this  ease  oomea  within  those 
> ;  for  it  is  the  same  thing,  whether  the 
iant  states  affirmatively  that  he  adopts 
3  his  attorney,  or  says  in  the  first  in- 
S I  wish  yon  to  be  my  attorney.  The 
[,'ement  of  the  words  cannot  make  any 
.'Qce.  Then  did  he  act  at  hb  request  7 
m  material  whether  the  attorney  comes 
If  or  he  goes  to  the  attorney,  if  he  gets 
ctually  to  see  to  the  transaction.  The 
of  the  rule  is,  that  he  shall  be  informed 
t  effect  of  the  act,  and  there  is  no  ne- 
f  for  the  attorneys  reading  over  the 
'itj  if  the  party  be  already  acquainted 
t.    Here  the  attorney  was  a  diflbrent 

1  from  the  plaintiffs  attorney :  he  was 
sfily  Darned  by  the  defendant,  and  at- 
l  at  his  request.  In  Fisher  v.  Papa- 
oj?  (2  C.  &  M.  218.)  the  defendant 
iothing ;  he  merely  made  no  objection. 
in  Walker  v.  OardneVf  (4  Barn,  h 
371.)  the  conversation,  by  which  the 

e^ence  of  the  defendant  was  supposed 
proved,  was  denied  $  and  therefore 
ourt  must  be  presumed  to  have  treated 
ase  as  though  such  conversation  had 
*^Isted. 

DER50N  B.— observed,  that  in  WoLOter 
irdner,  the  nomination  was  oidy  to  be 
etl  from  the  circumstance  of  the  de- 


fendant having  afterwards  paid  Urn  ;  so  in 
Fisher  r.  Papanicholas,  there  was  merely 
an  inference  arising  from  the  party  making 
no  objection.  The  rule  does  not  require  that 
the  individttal  named  should  be  mentioned ; 
it  is  sufficient,  if  he  is  the  person  particularly 
appointed.  The  rest  of  the  Court  concurred, 
and  the  rale  was  discharged,  with  costs. 

EniTOB. 


INSOLVENT  DEBTOR'S  COURT, 
March  9. 


Cask  ov  AnaAHAM  Hbmry  Chambers.  (a> 

As  to  mnnuUing  a  Vesting  Order. 

Mr.  Cooke  applied  to  the  Court  to  annul  the 
vesting  order  obtained  by  Mr.  Wilton  under  the 
compulsory  i^lause  of  the  statute.  He  said  the 
Master  of  the  Rolb  had  set  aside  the  attachment 
because  it  had  not  been  served  within  the  three 
weeks.  An  appeal  had  then  been  made  to  the 
Lord  Chaneellor,  who  confirmed  the  decision  of 
the  Master  of  the  Rolls.  Mr.  Wttton  was  not, 
therefore,  in  a  situation  to  detain  Mr.  Chambers. 

March  26. 

Mr.  Woodroffe  said,  he  was  instructed  by 
Mr.  Wilton  to  consent  to  the  application  to  annul 
the  vesting  order.  Mr.  Wilton  was  desirous  to 
give  full  force  to  the  dismissal  of  the  vesting 
order. 

The  Chief  Commiuioner  said,  he  was  not 
quite  certain,  that  if  the  creditor  who  obtained 
the  vesting  order  had  his  debt  discharged  and 
satisfied,  that  would  be  a  reason  why  the  vesting 
order,  as  a  matter  of  course,  should  fdl  to  the 
ground. 

Mr.  Woodroffe  said,  Mr.  Wilton's  debt  had 
not  been  satisfied.  The  attachment  at  the  suit 
of  Mr.  Wilton  had  been  set  aside,  but  his  debt 
remained. 

The  Chief  Oommissioner  ordered  the  vesting 
order  to  be  discharged.' 

SHERIFFS  COURT,  LONDON.— /an.  21. 


Reoiva  r.  BicK. 

Outlawry — Special  Writ  o/* Capias  Ulta- 
GATVU-^As  to  the  right  to  s size  Money. 

In  this  case,  the  defendant  having  been  out- 
lawed, a  writ  had  issued  commanding  the 
Sherifis  of  Londoo  to  enquire,  l^y  a  jury,  of  the 
defendant's  goods  and  chattels,  lands  and  tene- 
ments, in  the  City  of  London,  and  to  extend  and 

(o)  See  ante,  p.  343. 
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appraise  the  same,  and  to  take  them  into  the 
Queen's  hands  and  safely  keep  them*j  so  that 
they  may  answer  to  the  Queen  for  the  value  and 
issues  of  the  same. 

Mr.  Lay^  solicitor,  stated  the  proceedings 
were  taken  on  hehalf  of  a  Mr.  Salt,  to  whom  the 
defendant  was  indebted.  The  property,  of  which 
evidence  would  be  given,  were  two  sums  of  money, 
one  of  109/.  175.  M.  in  the  Bank  of  England, 
standing  in  the  name  uf  the  Accountant-General; 
and  the  other  58/.  («.  9e/.  which  was  in  the 
hands  of  the  Sheriff  of  Stafford. 

The  Secondary — How  do  you  make  it  ap- 
pear that  money  m  the  Bank,  in  the  name  of  the 
Accountant-General,  belongs  to  the  defendant? 

Mr.  Lay — Proeeedings  had  been  taken  in 
another  suit,  and  810/.  !«.'  8(f.  haidbeen  paid  in 
by  order  of  court ;  and  after  the  debt  and  costs 
in  the  first  action  had  been  paid,  there  was  the 
balance  of  1 09/. 

A  certificate  of  the  Accountant-General  was 
put  in,  to  the  effect  that  such  balance  stood  in 
his  name. 

Mr.  WhttmorCf  of  the  firm  of  White  and 
Whitmore,  agents  to  the  Under-Sheriff  of  Staf- 
ford, produced  the  sum  of  58/.  1 5.  9^.  which 
was  a  surplus  of  monies  seized  under  an  extent 
by  the  Sheriff  of  Stafford. 

The  Secondary  said  they  had  no  power  to 
take  the  money ;  first,  because  the  writ  was  only 
to  inquire  what  goods  and  chattels,  lands  and 
tenements,  in  the  bailiwick  of  the  sheriffs  of 
London,  and  to  extent  and  appraise  the  same ; 
secondly,  because  under  the  writ  they  could  not 
take  money ;  and  thirdly,  they  could  not  take 
what  was  out  of  their  reach.  The  money  was  in 
possession  of  Mr.  Whitmore,  who  lived  out  of 
the  bailiwick,  and  after  showing  it  to  us  he  may 
put  it  into  his  pocket,  and  walk  away  with  it. 

Mr.  Lay — Money  is  certainly  a  chattel,  and 
can  be  seized. 

The  Secondary — Under  a  different  writ  it 
might,  but  by  this  we  are  to  appraise  the  value. 
It  would  puzzle  a  conjuror  to  value  bank  notes  so 
as  to  please  legal  gentlemen.  Besidesy  it  is  not 
legally  in  the  city. 

Mr.  Lay—'Why  here  it  is  in  my  hand. 

The  Secondary — No,  fact  and  law  are  at 
loggerheads  there.  If  you  can  induce  Mr. 
Whitmore  to  take  a  lodging  in  the  city,  perhaps 
we  could  do  something.  Or  if  he  likes  to  leave 
it,  and  we  ^nd  it,  that's  another  case,  but  we 
can't  seize  it — ^in  truth,  according  to  law  it  is  not 
here  at  all. 

Mr.  Whitmore  said  he  should  have  nothing 
more  to  do  with  it,  and  if  any  tme^ound  it  all 
very  well. 

The  Secondary  (putting  the  money  in  his 
pocket)— Well,  now  mind  this,  we  don^t  seize 
We  only  find  it  in  the  city. 

The  jury  found  a  v^dict  for  109/.  17«.  dd. 


'♦.. 


PREROGATIVE  COURT— IforcA  5. 


Will  of  Sir  Gsorgb  Tebsdale. 

New  Will  Act,    Sec.  2L-^Obliteratia»i^ 
unattested^  admitted  upon  presumption^ 

Major-General  Sir  George  Xeesdale,  K.H.  Id 
a  will  attested  by  two  witnesses,  without  dcU 
but  in  a  legacy  of  1^000/.  bequeathed  to 
nephew,  the  w<«d  '^  one"  waa  written  apoa  t\^ 
erasure,  and  the  registrars  had  revised  to  reoeh 
it. without  a£Bdavit  that  the  alteration  hadbaj 
made  prior  to  the  execution.  The  only  attesdp 
witness  in  England  could  not  apeak  to  tit 
pointy  h^vii^  attested  the  p^per  in  March  i 
April,  1838,  without  minute  inspection.  B 
other  witness  to  the  will  was  out  of  the  couLti 
but  the  *word  ♦•one"  'waa  proved  to  be  in 
hfmdwnting;  The  widov^^  ker  ablar^  aod 
executors,  proved  that  at  the  finding  of  the 
which  was  contained  in  a  sealed  envelope  b 
General's  writing  de^k  (but  which  envelope 
been  destroyed),  they  noticed  fiie  altentii 
A  copy  of  the  paper  in  the  de(>eaaed  s  hi 
writing  was  found,  enclosed  in  the  sam  eenvel':p 
in  which  the  word  *'  one"  was  written  w'rJbj^ 
erasure. 

Dr.  Phillimobs  submitted  that,  under  llfl 
circumstances,  the  legal  presumption  was  tL 
the  alteration  was  made  before  the  execution. 

Sir  H.  Jenkbr  decreed  probate  of  the  psd 
as  it  stood  with  the  alteration,  npon  the  ^ 
sumption  that  it  was  made  before  aignatoie. 


to  thb  editor  op  the  legal  ocidc 

Lineoin'*  Inn  FiM*,  Mmth  85»  I84fl. 

Sir, — In  the  solution  of  the  Problems 
laded  to  by  your  correspondent,  8.  A.  W< 
experienced  some  little  diffibolty  in  d 
upon  the  nature  of  the  reooired  Answer; 
was  fortified  in  the  view  I  yentnred  to 
of  the  subject,  by  the  opinion  of  an  emi 
leeal  friend  to  whom  t  read  tbe  questi 
this  opinion  being  ftirtfa^  Btr«iigtheiied 
your  silent  acquiescence  in  its  propriety^ 
Your  correspondent  will  also  see  (if  he 
take  the  trouble  of  perusing  my  Answer) 
in  my  few  prefatory  remarks,  I  indin 
admitted  the  possibility  of  ita  being  liable 
another  interpretation,  confideatly  leav* 
the  matter  to  yoiir  decision. 

I  was  therefore  somewhat  snrprised  at 
tenor  of  ^our  correspondent's  remaiks,  w 
disclaimmg  all  idea  of  imputing  *'  canle 
ness    or    partiality"   to  yoarse&,   rirtaa.' 
accuses  you  of  both. 

I  hmB  th6  kaner  ta  be.  Sir, 

Tour  very  obedient  servant, 

B.  1 


Cimtroverted  Ehctions. 


865 


0  TRB  EDITOR  OP  TBB   LBOAL   GDIDB. 

27  March,  1840. 
Th£  Mastbrs  v.  Tbb  Judobb. 

B,— illow  me  through  the  medium  ofi 
Journal  to  call  the  attention  of  the 
ssioQ  to  a  glaring  instance  of  the  taxing 
rs  acting  in  direct  opposition  to  the  de- 
1  of  the  Court  of  Exchequer  in  the  case 
Kjh  T.  Hunt,  7  DowL  807,  and  5  M.  & 
61. 

that  case  the  Conrt  held  upon  the  con- 
tion  of  the  mie  of  H.  T.  4  W.  4  [which 
a  reduced  scale  of  costs  '*  in  aU  actions 
Bsampsit,  Debt,  or  Covenanty  when  the 
recovered  or  paid  into  Court,  and  ac- 
i  bj  the  plaintiff  in  satisikction  of  his 
od,  does  not  exceed  JE20.  exclusive  of 
'] :  that  when  in  an  action  for  unliqui- 
damages  an  order  is  made  for  stajing 
edings  on  payment  of  a  sum  under  £S0. 
;odts  to  be  taxed,  the  plaintiff  is  only 
ed  to  coats  on  the  reduced  scale. 
ving  consented  to  a  similar  order  as  in 
ase  in  a  special  Ateumpsit  for  a  trifling 
h  of  a  contract,  I  yesterday  submitted 
e  of  the  taxing  officers  of  the  Court  of 
equer,  that  the  plaintiff  was  only  en- 
to  costs  aceordiDg  to  the  reduced  scale, 
reduced  the  case  above  cited.     Where- 
F  was  coolly  informed  that  the  masters 
t  concur  in  the  propriety  of  that  de- 
1  and  the  plaintiff  was  allowed  his 
according  to' the  higher  scale. 
m  the  impropriety  of  the  conduct  of 
gentleiDen  in, taking  upon  themselves 
"iew  the  judgmc»its  of  the  Court,  there 
:  but  one  opinion ;  and  the  mischievous 
quenoes  of  anch.  conduct  is  apparent  in 
jnfasion  it  produces.     The  case  which 
fcen  thus   overruled  is  quoted  in  the 
^  of  practice  as  lam.    It  will  therefore 
Qportant  to  praottlionerB  to  kilow  that 
2xing  officers  reAise  to  recognise  it. 

I  am.  Sir, 

Yoat  obedient  aervant, 

M.  J.  M* 


CONTROVERTED  ELECTIONS. 

Report  of  [the  Select  Committee  appointed 
to  consider  in  what  manner  the  regular 
eervice  of  the  notices  required  by  the  Act 
to  amend  the  Jurisdiction  for  the  Trial  of 
Controverted  Elections  may  be  best  secured^ 


The  Committeci  in  the  first  place,  pooeeded 
to  inquire  in  what  manner  and  under  what  r^u- 
laiions  the  notices  ordered  by  the  House,  or 
Committees,  are  at  present  served  on  the  several 
parties  to  whom  thev  are  addressed. 

It  appears  from  the  evidence  of  Sir  William 
Gossett,  that  the  messenger  whose  duty  it  is  to 
serve  notices  b  reauired  to  keep  a  book,  in  which 
he  is  to  enter  all  orders  ana  notices,  with  the 
names  of  the  parties  to  whom  they  are  addreBsed, 
the  subject  matter  to  which  they  refer,  and  the 
manner  in  which  he  has  served  them  on  theparties» 

The  Committee  are  of  opinion,  that  if  this 
book  is  regularly  and  correctly  kept,  no  further 
regulations  are  required  to  insure  the  correct  ser* 
vice  of  the  orders  of  the  House ;  and  had  the 
several  cdumns  been  correctly  filled  up  in  the 
esse  of  the  notices  in  the  matter  of  the  Ludlow 
election  petitions,  the  mistake  as  to  the  service 
of  those  notices  could  not  have  occurred. 

The  Committee  have  subjoined  in  the  appen* 
dix  the  entries  of  the  service  of  the  first  notices 
in  the  Ludlow  ease,  and  also  the  entries  of  the 
second  set  of  notices  which  have  been  issued  by 
the  General  Committee, 

The  Committee  are,  however,  of  opinion,  that 
on  account  of  the  importance  of  the  subject  it  is 
expedient  that  the  House  should  give  some  fur- 
ther directions  to  insure  the  correct  and  early 
delivery  of  the  notices  required  under  the  Act 
for  amending  the  Jurisdiction  for  the  Trial  of 
Controverted  Elections,  as  difficulties  have  in 
some  instances  been  found  to  exist  in  discovering 
the  address  of  the  parties ;  and  they  thereCpfs 
beg  to  suggest,  as  the  best  mode  for  obviating 
this  difficuTty,  and  securing  the  regular  service  of 
the  notices  required  to  be  given  by  the  above* 
mentioned  Act,  that  the  House  should  make  an 
order  that  every  election  petition  shall  have  eu«> 
dorsed  thereon  the  name  of  the  agent  or  other 
person  to  whom,  and  the  place  where,  the  notices 
for  the  parties  petitioning  are  to  be  served. 

The  Committee  are  also  of  opinion,  that  the 
clerk  attending  the  General  Committee  should 
be  directed  to  keep  a  book,  in  which  he  should 
enter  ail  notices  issued  by  order  of  the  Com* 
mittee,  with  the  date  and  manner  in  which  thej 
have  been  served  by  the  messenger,  who  should 
be  ordered  to  make  a  report  to  that  effect  to  the 
clerk  attendmg  the  General  Committee,  on  the 
day  following  that,  on  which  any  such  nolioes 
may  have  been  given  to  him  for  delivery. 
Mareh  19,  1840. 
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fINATION  OF  AETICLED  CliBRKS. 

EiOTKB  TkRM,  1840. 

s  stated  tlut  this  examination  will  probably 
)!ace  on  Thnndaj^  May  the  5tQ. — The 
^r  of  candidates  is  1 33. 


LEMBJTT  to  a  Utter  to  the  Right  Hon. 
t  Edwakd  Knatchbull,  Bart,  relating 
the  Bill   before  Parliament^  for  the 

I  RANCHISBlf  BUT    of   LaHOS     of  CoPT- 

D  Tbncrb,  and  other  land$  subject  to 
nortal  rights,  London:  Payne  and 
fS  81,  Pail  Mall.  1840 

i 2nd  Vol.  of  thti  work  (a)  we badoe- 
\  to  review  the  letter  to  which  this  is  a 
ement,  and  which  in  our  opioion  took  a 
r/Viview  of  this  rery  important  subject. 
present  letter  bear*  principal^  upon 

Brouqbam's  Bill  being  compulsory 
Inntary.  In  the  progress  of  the  bill 
luced  in  the  Hoi^  of  Conunons.  last 
10,  the  compolaorj  clause  was  struck 

In  Lord  Bro  ogham's  Bill  the  same 

^  appears.    The  writer  says, 

is  presumed  that  the  compulsory  clause  can 
be  permitted  to  remain,  but  naust  be  struck 
together,  for  the  reasons  already  stated ; 
is  strongly  urffed  that  the  only  proper,  and 
ict  of  legislation,  should  conaiBt  in  a  sepa- 
11  for  the  regulation  of  HaaiOTS ;  and  for 
iting  in  the  case  of  particular  estateSt  the 
iu.)  of  the  term  on  building  lea^ei^  on 
ble  regulations  also. 

is  further  submitted,  that  whether  the  bill 
be  compulsoij  or  Toluntary,  that  every 
>hodd  be  fixed  which  can  be  fixed ;  and 
te  commissioners  should  have  only  so  much 
ionary  power  as  may  be  thought  to  be 
necessary, 
is  submitted  a]$o»  that  it  should  be  extended 

0  such  cases  where  the  tenants  right  is 
^  inheritance.  There  arc  many  copyhold 
u  not  of  inheritance^  but  upon  lives.  In 
instances  the  grant  for  each  life  forms  in 

1  distinct  and  separate  estate  :  any  future 
^1  is  optional.  In  some  cases  both  parties 
i^  in  some  only  one,  in  some  neither ; 
'ines  the  lord   only»  and  sometimes  the 

only.  To  make  these  parties  renew 
>t  their  will,,  or  against  the  will  of  one  of 
would  obl^e  the  lord  who  has  the  whole 
interest  vecyted  in  hinit  to  sell  to  the  tenant 
}  u  none  ;  or  to  oblige  the  tenant  to  buy  a 
^Mnterest,  w^«e  he  has  neither  the  means 
-  inclination  ao  to  do.     This  description  of 

(a)  pp.  156, 174. 


tennrs  then  ought  to  be  excluded  in  <Sstinat 
terms. 

'*  If  the  act  is  to  be  comnulsoryi  the  ^ng  of 
the  average  of  heriota  by  toe  three  last  compo- 
sitioas  (see  clause  28),  ought  no  longer  to  re- 
main ;  snd  for  this  plain  reason^  that  they  will 
afford  nothing  like  a  criteiron  of  the  real,  value* 
In  Manors  where  the  copyholds  are  of  inhetit* 
tance,  the  lord  is  apt  to  take  what  is  below  the 
value  of  the  heriot;  and  where  the  copyholds 
are  for  lives,  this  is  still  mora  ffequenUv  the 
case.  Hitherto  it  has  been  thought  a  siiooieol 
protection,  either  to  vary  the  amount  of  the  coai- 
pesition»  or  to  state  it  to  be  '  pro  h4e  etce'  only, 
Bui  if  the  lord's  right  is  to  be  takeiKfreB  hiar 
without  his  sanctUm^  surelv  he  is  entitled  to 
that  fall  compensation  which  he  nsasl  leeaiva 
had  hia  heriots  been  taken  in  kind ;  and  is  not 
to  be  made  a  sufferer  through  his  own  good 
nature  and  forbearance. . 

"Another  strong  argument  arises  against  the 
compulsory  clause^  where  buildings  are  required 
in  towns  and  other  populous  {daces. 

' '  It  has  been  already  shewn^  that  in  the  present 
state  of  things,  buildings  can  be  raised  with  ad- 
vantage to  the  copyhold  tenants,  and  a  method 
has  been  pointed  out  by  which  such  a  measure 
may  be  accomplished.  But  no  fair  compensation 
St  all  can  be  given  to  the  lord  under  this  bill. 
If  the  town  increases  in  rent,  the  houses  increase 
also  in  value  and  in  rents.  The  future  improve* 
ment  is  certain,  although  the  extent  is  uncertain g 
and  the  Lord  of  the  Manor  can  have  no  com- 
pensation at  all  given  him  upon  any  practical- 
principle,  and  is  certain  of  becoming  a  loser  in 
the  long  run.  He  ought  at  least  to  have  a 
groimd  rent  varying  according  to  the  value. 
Again,  soil,  at  present  valueless,  suddenly  be 
comes  of  the  highest  value,  through  some  ac- 
cidental or  scienti6c  discovery  ;  and  the  lord  is 
cut  off  from  all  participation  m  this  future  accu- 
mulation of  wealth.  He  may  live  to  see  his 
copyholder  in  possession  of  immense  riches, 
whilst  himself  remains  in  a  state  of  Btadoaary 
poverty. 

'^  It  is  further  submitted  that  some  gentlemen  of 
the  highest  attainments,  have   been  taught  to 
view  thi3  measure  in  an  erroneous  manner,  and  * 
have  been  led  away  fit>m  the  main  question.     I' 
must  humbly  remind  these  gentlemen,  that  the 
basis  upon  which  this  bill  must  stand  or  fall  is, 
that  the  copyhold  tenures  operate  prejudicially* 
to  the  interests  of  agriculture.     If  tney  say  **  I 
woidd  never  buy  a  copyhold  eiAate,"  and  tUs 
observation  is  made  to  apply  to  a  purchase  as  a 
residence,  say  for  instance,  a  few  acres  ibrv  the 
erection  of  a  vilUi  I  at  once  accede  to  the  le- 
mark,  I  should  certainly  prefer  building  on -my 
own,  in  preference  to  another's  soil ;  but  if  they ' 
mean  to  say  that  an  investment  of  money  in  the 
purchase  of  copyhold  land,  is  not  a  profitable- 
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concern,  I  must  tar  that  ther  are  laboarina  under 
m  great  error;  and  that  in  many  instances  a 
copyhold  purchase  will  return  them  a  better 
interest  for  their  money  than  any  freehold. 

**  Lastly,  it  is  submitted,  that  no  one  can  look 
through  all  the  clauses  of  this  bill  without  being 
satisfied  that  the  cooseqijent  expense  must    be 
enormous ;    and,  1  fear,  absolutely   ruinous  in 
many  instances  to  the  smaller  tenants.     CTery  I 
individual  case  must  stand  by  itself,  if  justice  b  ■ 
to  be    arrived  at,  and  mu<rt  be   settled  by  its  I 
own  peculiar  position,  and  the  particular  evidence  • 
MoDging  to  it.     With  reelect  to  many  of  the'' 
less  affluent  copyholders,  the  small  capital  which  [ 
they  now  expend  on  their  land  will  be  exhausted ' 
in  the  redemption  of  these  rights  and  services ; 
and  they  will  be  driven  either  to  part  with  their 
estates,  or  to  cultivate  them  in  a  very  inadequate 

UMIDCr." 

The  writer  then  proeeeda  to  make  some 
Tery  pertinent  remarks  open  the  clansets  of 
the  bill.  We  wish  hofrerer  be  would  look 
to  the  tenant  as  well  aa  the  lord.  The  letter 
heart  the  same  onesided  stamp  as  the  former. 

.  NOTICE  TO  CORRESPONDENTS. 


whit  prof estiomaL  which  we  do  not  admit. 

G-  G. — Is  not  the  remedv  with  voar«ll  '— L 
our  ^nd  volume  voa  will  dnd  a  Letter  ^na  a  c\.'^ 
respondent  on  the  same  work. 

S.  A.  W.— See  letter  b^  R.  H. 

Our  many  correspondents  daring  the  wr-.i 
shall  ail  have  doe  atientioo. 


NOTICE  TO  SUBSCRraERS. 


We  have  made  room  for  Answers  to  Two  Pro- 
blems this  week. 

'*  An  Articled  Clerk  and  Subscriber*\ — Yes, 
if  in  the  ordinary  occupation  and  employ  of  the 
gentleman  to  whom  you  are  articled,  as  an 
Attorney. 

J.  T,  T.— Where  an  Articled  Clerk  or  his 

parents  are  in  justice  entitled  to  a  return  of  part 

of  the  premium  given  with  him,  the  Court  will 

'in  general  interfere  iummarilyf  and  refer  it  to 

the  jMlaster  to  say  what  sum  shall  be  refunded. 

R.  J.  1'. — You  deserve  much  praise  for  your 
industry,  but  some  of  your  Answers  betray  a 
want  01  chse  reading  upon  your  subject ;  as  an 
iiMUpce,  your.  Answer  to  the  Problem--*^'  Da- 
mage Feasant/'  We  wish  many  others  qf  our 
correspondents  would  apply  themselves  to  the 
Caiet  they  refer  to,  and  the  arguments  pro  and 
€0nt  sd.  aa  to  be  eaabted  to  form  judgments  of 
thw  pwii,  and  |)ot. copy  so  closely  frotp  the  teft 
books. 

W.  M.  — Yom"  Answer  to  Problem  XVI.  in 
this  .Tolume  ;is<  copied  verbatim  fibm  Sugden's 
Vendors,  and  Purchasers. —  You  have,  even 
adopted  one  of  that  learned  writer's  MSS.  as  your 
own.'  This  is  not  as  it  should  be. 
'    Alphanm>,'^&^  letter  by  J.  A.  M, 

A^— rWe  can  find  no  precedent  to  meet  your 
Case,  and  we  have  taken  some  trouble  with  it. 
Wc  will  think  about  your  last  questions ; — they 
call  apon  our  leisure,  of  which  we  have  none, 
and  from  being  perioittl  they  have  become  some- 


We  can  only  say  to  those  who  express  this 
wishes  for  and  against  the  Lists  and  Court  Pa>.r 
which  we  are  in  the  habit  of  insening,  as  n«(^ 
saryand  useful  informatiun,  that — Frmstm  Li'* 
rat  qui  owtnilnu  placere   etudet^     We 
therefore  be  guided  bj  our  own  judgment. 


On  AprU  7,  wUi  he  pubiuhed.  prior  4#.   U  I* 
continued  Monthly,   Vol.  IV.  Part  III. 

PRECEDENTS  IN  CONYEYANCI50. 
^  adapted  to  the  Present  State  of  the  L&^ 
Illustrated  with  Notes,  Practical  and  Critical,  bi 
Tbomas  George  Wksterx,  Esq.  F.R^A.S.t^ 
the  Middle  Temple ;  Author  of  ^'  The  Conmif 
taries  on  the  Constitotiop  and  Laws  of  Eniziaiid*' 
dedicated  by  command  to  ber  Majesty  the  Qoeft 
&c.  in  continuation  of  the  Precsde^ts  m 
S.  Vallis  Bone,  Esq. 

This  work,  independent  of  the  Precedent 
which  are  all  drafts  of  actual  practice^  about  i 
with  valuable  practical  information  to  Town  a^i 
Country  Solicitors.  The  Notes  are  to  /U 
purpose  only.  Among  these,  the  term  ^*  C(  t 
TOM  OF  THE  CoUMTRT,"  is  fblly  explained,  m 
Tables  are  given,  shewing  those  Coatmns  in  il 
several  Counties  of  England  for  granny 
Leases.  -» Almost  every  Number  coouizu  1 
NEW  form  of  Instrument  to  meet  the  erUtm 
state  of  the  laws. 

Vol.  in.  was  published  December  1,  «4i 
Table  of  Contents,  price  17s.  Price  of  Vols.  I 
and  II.  £1.105. 

Vol.  IV.   Part  11.  contains 
ASSIGNMENTS. 
Part  III.  wOl  oontam 
A  NEW  Form  of  Assignment  of  several  r^r«i 
to  attend  the  inheritance  to  one  Tmstet  u 
Save  the  expense  of  several  Trustees— ^Ifi 
the  law  relating  to  suck  Tetm^^^md 

MaREIAOB  SftTtLXMBNTB* 

With  the  Law  relating  to  Uses,  Remainscbai 

and  Powers. 
London:  John  Richards  and  Co.,  Law  Book5el>- 
.    IHf  Fleet^recU 
This  Work  will  be  completed  in  Four  VqSj. 

^tfhM  by  QfsoRon  Norman;  at  bis  PrinHmf  i^' 
29,  Maiden  Lane,  in  the  Pwi^  ot  St.  i^wC  C«i« 
Garden,  in  the  County  of  Middlesex ;  and  fabltth 
by  JoHX  RicHAans,  Law  Bookseller,  104,  f^ 
Street,  in  the  Parish  of  St.  Diuntan4Q-the-^K, 
fn  the  Qty  of  London.— ^tuday,  April  4,1^*. 


€!Tjt  fttgal  ®ititre^ 
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SATURDAY,  APRIL  U,  1810. 
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Essay  II. 


B.\SR  Fegs. 


W  LAWS  OP  REAL  PROPERTY.!  nor,    the   estate  will  cea  e    (a)     So    when 

Henry  VI.  j^rji.ted  to  John  Tulbot,  Lord  of 

the  Manor  of  Kingt»tnn-L!>le  in  Berk-',  tliat 

he  and  hU  heirs,  LoaU  of  the  wid  Manor, 

3  &  4  Wm.  IV.  cap.  74.  I  ^^»<^'-^  I  ^''  P''t^rs  of  the  realm,  bj  the  title  of 

•  ^i-     .L     ^.    i-^-        >•   E^'  I  w    !   B  11  on>  of  Lisle,  here  Jo!in  Talbot  had  a ba^o 
icfforthe  Abolition  of  Finest  and  If:  \  ,  .    ,^      .      ,       ,♦     •      /,n  in 

J  ^       1     o  ,  ..,   ^-        i-  or  (iu;iliaL'.l  fee  in  that  ai;;niiy  ('>>)  ;  and  the 

V  ries,  and  for  the  SuhstiliUion  of  more  *                                           ,    ,         •               c 

,    --   ,       ^    .                                          ,  iii'^lant  he  or  hi.4  heirs  nsiitled  the  sei;^nory  ot 

■'Vtls  Mod3s  of  AsMurance.  .  '                         i      o 

,  thii  manor,  the  dignity  was  at  an  end.     bo 

(Conlinued  from  paye  ZdiT .)  ■      ,  »    i»     i-        .   *     *     i -^   ^.,,1 

I  when  a  j)cr3>)n  hoMs  hiH  estate  to  him  and 

hi-,  helr^,  so  lon^  as  A.  has  heir*  of  his  body 
ho  h.isa  hii'ie  or  qiialifK'd  fee  {r)  :  which  oc- 
C.  C9  enacts,  That  if  a  bac  fee  I*^  ^'-y  |,  cm-i  in  cum  s  where,  fi>r.iier!y,  tenants  in  tail, 
.  .l>,ancl  therpmainderorrevei*«»ioninfee''  not  beii"'  si'Iscd  of  the  immediate  reversion 
-.riio  lands  shall,  at  the  time  of  th'' pa -5S-',  in  ft-e,  levie^l  a  fine  with  proclamations  to  a 
i-  act,  or  at  any  lime  afterward^,  bc»    stran^'cr  in  fee,  in  which  case  the  i^^sue  under 
i  i:i  the  Miirie  person,  and  at  any  time    the  entail  were  barred  by   the  fine  of  their 
t'le  passing  of  thi.4  act  there  shall  be  no'  ancestor  from  clalniiiii;  the  estate,  and   the 
liiite  estate  between  the  ba?e  fee  and|  stran^jer  had  a  fee  so  long  as  there  was  issue 
Mainder  or  reversion,  then  and  in  such    under  .the  entail ;  or  wh<Te  now,  under  this 

•  l.L'  ba^e  fee  shall  not  merge,  but  shall 
y>  facto  enlarged  into  as  large  an  estate 

•  tenant  in  tail,  with  the  consent  of  the 
I  »r,  if  any,  might  have  created  by  any 
liion  under  this  act  if  such  remainder 
.  T?ion  had  beer,  vested  in  anv  other 


:i. 


'  State  in  Fbb,  qiudified  or  basest  is 
'•t'  to  A.  and  hi'*  heirs,  till  a  certain 
'  -'ftppm,  or  to  he  djfetifed  if  such  an 
'  o'cnr:  as  to  A.  and  his  heir^^,  teuant*^ 
'■  '■  M:inor  of  Dale,  Uero,  so  soon  as  A- 
-  ':eir3  cease  to  be  tenant:^  of  that  Ma- 
A.  lU. 


statute,  ?i;ch  tenant:?  in  tall  execute  a  quaai- 
Jiur  to  suoh  a  stranjjer,  without  the  con«cjnt 
of  the  protector  of  the  «ettlera?nt,  when  a  si- 
milar base  fee  aris'^s.     When  a  base  fee,  and 
the  remainder  or  reversion  in  fee  simple  of 
the  same  lands  beome  united  in  the  same 
person,  with  no  other  estate  interveninpr^  tlir 
ba^e  fee  becomes  ip^o  facto  enlarged  into  o.*. 
large  an  estate  as  the  tenant  in  tail,  wiiU  Ono. 
consent  of  the  protector  of  the  settlement.  (^\C 
mj)  might  have  created  under  this  ?^cet\oTx  oi: 


,,,      ,      r-    «.     ^1»    O  (6)  Co.  1-Vt.t,  ^1 
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LarcM  of  Rsal  Property. 


the  statute,  if  such  remainder  or  reversion  | 
had  beeu  vested  ip  anj  other  person. 

The  Real  Property  Cormnissioners,  in 
their  observations  upou  merger  of  base  fees,(d) 
say — ^'Ifa  tenant  ini  tail,  claiming  the  irti- 
mediate  remainder  alt  reVer^idii  in  fee,  bars 
his  estate  tail  by  means  of  a  iine  instead  of  a 
recovery,  he  frequently  prejudices  his  title  by 
merging,  in  the  remainder  or  reversion,  the 
base  fee  acquired  by  the  fine,  as  he  thereby 
not  only  lets  in  all  the  ohnrges  and  estates 
'Bwdo  and  created  by  the  persons  through 
'^hom  hd  4^11  ved  the  remainder  or  reversion, 
bat  ako  renders  it  necessary  afterwardis,  to 
make  ont  his  title  to  the  remainder  or  rever- 
sion, which,  in  many  instances,  is  attended 
jwith  great  difficulty  and  expense."  This 
difficulty  IB  removed  by  the  present  section 
of  the  Act,  by  preserving  base  fees  from 
•merger,  and  enlarging  th^m,  ivhen  united 
with  tbe  imnnediattt  reversion,  in  as  large  an 
«state  as  the  tenant  in  tail,  if  in  possession, 
ecfuld  h^ve  created;  Indeed,  it  provides  ge- 
nerally for  the  enlargement  of  the  base  fee, 
whHiever  it  shail  happen  to  be  united  with 
the  immediiLt)e  remainder  or  reversion  in  fee, 
^viiether  the  base  fee  slmll  have  been  created 
by  a  fine  prior  to  the  Act,  or  shall  be  created 
hy^  an  ass^iranee  under  ihe  Act  itself. 

All  the  V^w  Real  Property  Acts,  com- 
mence by  diefi&ing  the  words  or  expressions 
empto^^d,   snd    fVeqnently   giving  8ev9ral 
meanings  to  the  $mme  iermSf  thus,  the  expres 
kkcfn  *^ha9efeef^'  ihe  Act  says,  shall  mean 
exclrisively  •  that   estate  in  fee  simple  inio 
fcJdch  an  estate  tail  i$  ^convertedi  vrhere  the 
iisioe  in  taii  ane  bailed,  but  persons  claiming 
'  Jstdles  by  way  of  femQinder  ort>thisrwi9e  are 
''not  barred.    As-^where  A,  tenant  in  tail  in 
'  rsmainder^  oKpeciant  on  a  life  estate  in  B, 
c  with  'reidaindev'  «ver,  tisidc^B ' it  disentailing 
UMUi^m^;  iridi(int  B^'s  coHiMntas  proteotor, 
afid  tfcqtlii^^B  to'  himself  and  his  heirs  (gener 
'ml),  ef  coAm^rtd  a«trairgcr  and  bis  h^rrs^ 

!■    .>|l|     ||ii   titil   i       i>H     ilMiM    1.^        >   irf  11    lil    tit    .g    |(      Ui|.». 


(d)  in  Rcpt.  p.  S8. 


an  estate  to  endure  so  long  as  there  shall  b€ 
issue  in  tail;  which  estate  is  descendible, 
alienable,  and  devisable,  like  an  estate  in  fte 
simple.(^)  An  estate  taii  means  not  only  tbe 
thing  it  properly  imports,  but  likewise  ''a 
base  fee  into  which  an  estate  tail  shall  barr 
been  converted,"  though  abajse  fee  liasjuii 
been  classed  with  a  fee  simple,  because  kha^ 
not  the  limited  qualifies  of  an  estate  tail 
An  ''  actual  tenant  iu  tail"  ia  '^  exrlu&lvcl/ 
the  tenant  of  an  citate  tail  which  shall  i^ 
have  been  barred,"  notwithstanding  that ''tlv 
estate  tail  may  have  been  diyeat^d  or  turoed 
to  a  right."  Thus,  if  an  estate  tail  had  beee 
discontinued  before  the  Act,  the  person  b&T> 
ing  the  right  of  action  would  atilL  be  actcai 
tenaot  in  tail^  and  a  fortiori  if  tlie  tenant  in 
tail  were  merely  dispossessed^.. 

The  simple  term  "tenant  in  tail"  indado 
not  only  the  idea  of  an  aptual  *^. tenaot  io 
tail,"  (understood  pf  course  in  die  sense  is 
which  that  term  ia  p^e^usly  defied),  bo: 
also  "  a  person  who,  ,whqre  an  ^tatc  to;!, 
shall  have  been  barre^  and  converted  intaa 
base  fee,  wpuld  have  been  tenant  of  sue!) 
estate  tail,  if  the  same  had  not  been  barred;' 
so  that  in  the  case  above  supposed  of  a  6x^ 
entailing  assurance  by  B,  tenant  in  tail  ;r. 
remainder,  A  and  l^is  i^sue,  though  deprived 
of  the  estate  tail,  and  all  right  to  tbe  estate 
tail,  would  ye^  be  tenant  or  tenants  in  u}X 
within  the  scope  of  this  definition,  far  tb 
purpose  of  barring  the  remainders  over, 
whatever  may  be  the  de3tinatian  of  the  buy* 
fee  cheated  by  the  assucauc^.. 

The  next  term  ''tenant  ii^  taiU**  entitle!  to 
a  *'  base  fee/*  is  explained  to  mean  '^  ap«r«oo 
entitled  to  a  base  fee,  or  to  (he  ultimate  he 
neficial  interest  in  a  h,at5e  fq^„  and  who,  i* 
the  b^se.  fee  had  not  been  \  created,  voahi 
have  been  actual  tenant  in  tail."  Thn«.  :• 
in  the  case  before  stated.  A.  had  con%evc4 
to  the  use  *o^  timserf  ana1i4r^i4iA\^  fcen,  a< 
he  would  have  taken  the  base  fee,  created  bj 
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>  asiurancc,  awl  woiAd,  bat  for  the  assor- 
:e,  hare  had  tie  estate  tail»  he  would  he 
^onant  in  laiF  entitled  to  a  ba^e  fee*  with- ; 
tl^  aieaamg  of  the  definition ;  ttid  if  he 
oiild  dfe,  witbotrt  disponing  of  the  base 
\  tearing  an  tfldest  son,  auch  aon  being 
ojice  osrner  of  that  fee,  and  nominal  heir^ 
the  entail,   vrotild  fall  within  the  aame' 

flDJtioQ. 

Lord  Coke  thut  defines  the  base  fee  here  \ 
trred  to.  Where  a  tenant  in  tail  bargains 
1  ^ellfl  the  e;3tate  to  another  and  his  heirs, 
I  afterward*  levies  a  fine  to  him  and  his 
r.^  witli  proclamatioiis,  he  has  an  estate  in 
simple,  as'lotigas  the  tenant  in.  tail  hft;^ 
r?  of  his  body,  derived  out  of  the  estate 
,  tliis  being  an  inftrior  release,  bargain, 
I  sale,  or  covenant  to  stand  seised  br  a 
ant  in  taU  wonld  create  a  base  'fee  void- 
e  hy  the  isatte  in  tail ;  see  Co.  Litt.  328. 
2.  Ld.  Raym.  779.    Doe  dem.  NeviUe  v. 


TO    TUB  EDITOR    OF   THt   i.KGAi:   GUIDb/ 

ANSWER  TO  PROBLEM  XlX.  Vou  2. 

TarsTs. 
"WImt  l^  a  M  no  pie  truat  ?  and  .  , 

PROBLEM    KX.    Vol.  2. 

Wliat  i^aapecial  trast? 
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hit  us  difido  tills  aabject,  and.considt 

lat.  A  simple  trust* 

2ndly.  A  tpic'tnl  trust. 
lat.  A  mmple  trust  ia  what  a  nse. 
before  the  t»t«ii«uie  of  Henry  .VII L  aikd'  is 
thus  described  by  Lord  CcAec  *'A  liaeiuija 
truat  or  oonfidnnce  reposed  in  Hooit  olhar» 
which  is  notifiNiiDg  o«4>of  the.Iand^  bat  as 
a  thiii^  colialoral ' thereto^  ttttdis  annexed  in 
privity  to  the  ciitote  of  the  iaad^  and'ti^ilie 
peoion  tamhing  t^  IttsiAiSciUcet^  that<ottAd* 
fii^'tMe.  shall  lake  the  jwofit,  and  thut  the 


ta/TVit^nftnt  shall  make  an.  estate  aocoediiq^^o 
^rx,  7.  T.  R.  278.  Lord  Kenyon  th«8  |^«  direction."  Co.  Litt.  272  h.  See  H»yw' 
cribes  theeffect  of  aflnein  melting  a  6(W^  1  ^"**^3^»»^°8»  P-  ^^-  Or.  toitpeak  faiicts 
in  (be  reversion.  If  a  tenant  in  tail  with  >ml>«gttouH  lornis  it  is— where  property,  is 
fversion  in  fee  to  himself,  levy  a  fine,  the.l^""!*'^  seated  in  one  person  npon  .trust. &r 
1 1  of  that  on  the  estate  tail  is  creating  a !  »«>*«r>  «»<*  ^^  »•*»«  ^  ^^  ^™*>  ^•^ 
^  foe,  and  that  beeomefe  merged  in  the  **'»e  q«»lificd  fcytJie  settfery  iaJefl.to.the 
tr  fee,  and  letsMn  all  th*  tnenmhrances  of  construction  of  law.  /  ,    .     i.    m 

ancestor,  which  has  frequently  happened,!      ^^  ^'^^  caseof  aaimplc  tru8i»'as.;tlie  itftt^e 


Tactice,  from  such  a  person  being  fll«-ad* 
A  to  levy  k  fine  instead  of  snilering  a 
jvery ;  generally  speafcing,  irheh  iwo 
tes  unite  in  the  same  person,  in  the  same . 
it,  the  smtfller  one  is  merged  in  the  o^her, 
I'pt  in  the  caae  of  an  estate  ta(l  and  a  re- 
s^ion  in  fee,  which^may  estist  together ;  in 
ha  ease,  by  the  Operation  of  the  stattrte 
'hnis,  the  estate  UiT  id  kept  alive,  not; 
r?red  by  the  rev^^on  iii  ft^.     Stee'JZ^e* 

!.  Crow  r:Biddm^,  A¥.  Rep.  110. 

) 
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ItVhat  shall  Miiviintto^  a  De^astatit. 


of  Hawf  openaMi  on  Ae^fir&t  usei  tfnlyi 
whether  desigitated  in  the  Jbstrunicntiasiia 
use  or  a-trust,  if  the  conveyanoe  ql.dimeejbe 
to. 4^  and  his  heita^.in  tru^t  fur.  B^.afid^  Jiia 
ikeirs/'  the  pofleessicm  will  bo  exeen4ed  wB. 
As  in  Austin  t,  I'a^lsr,  1  Edi  361 9 .  i&zto- 
sm  T.  v<rr«y,..9  Eaet;   I  y   BromglU/mi^y. 
LMgteyf  2  Salk.>679i9*  a«d  iht  ftatttte'^moat 
o{)ecale  adtwitlifUindiiig*  ll^  i«lantidiv.«f  )lhe 
scttibc>  t#  jthexontcaDy.'/  Iniord^rtherefcre 
<1b  makaiit^imilla.  tmstoffootual  ns'^utb^lhe 
<coDi»ejr»n«e  pr  derviae  mM  b»  ^'  to  Ho^.  trtitWa 
andbia'hmmilo.Ahe^\)ai;'o£.itk^  ffMletti^iid 
hia^eif^  m*  nif  t^  and  t^timymvti  i)^^tr  t«ite 
a^di  bifl'  haii:s«r>t:A.tfnat  S^t.  x^esAuiqn^  .(fiiat 
andbieheiw.    Sea  Lwvia-^  Trusts,  «^,ai^ 
102.  '  .    '     ^ 


Zt2 


Annver  to  ProtUm  18,  Vol.  III. 


tn  cases  of  dimple  trust  the  cestnique  trust, 
or  person  having  the  equitable  ownership-,  is 
cntitred  to  the  pernancy  of  the  profits,  and 
the  disposition  of  the  estate,  the  jtts  habemli\ 
•and  Ju«  disponendiy  Smith  v.  Wheeler^  I  Mod. ! 
17,  per  Pemberton,  J.  ;  and  crstnique  trust 
hath  neither  JW5  in  re  or  jus  ad  rem^  but  only 
.^.coniBdcnce  and  trust,  for  which  he  hath  no 
temedy  by  the  common  law ;  but  for  breacli 
of  tfQ^t  his  only  remedy  is  in  chancery.  Co. 
Litt.  272  b. 


intention,  tQ»  the   extent   of  that  cestuique 
trust's  particular  interest.    Id.  495. 

J.  A.  M. 

TO   THB   EDITOR   OF  THE    LEGAL   GtlDE. 

ANSWER  TO  PROBLEM  XVIIT.Vol.3 

Chancery, 
Plea  to  a  Bill— What  is  itn object?  What 
constitutes  a  ^o^*^  plea  ? 


A  Plea  is  put  in  to  a  Bill  to  avoid  a  di-^ 
Sfidly.  A  special  tmst  is  where  the  con-  icovery,  or  for  the  purpose  of  reducing  :b 
reyance  to  the  trustee  is  to  answer  some'  same,  or  some  part  of  it  to  a  single  pninr 
particular  and  imtiiediate  purpose.  Such  as^  and  from  thence  to  create  a  bar  to  the  t-;j>- 
d*05ts  to  soil  for  payment  of  debts,  '^rc. ;  for!  Mitf.  P4.  177.  The  office  of  a  plea  generally 
^hc  separate  use  of  a  marHed  woman  ;  to'  is  not  to  deny  the  equity,  but  to  bring  for- 
^preserve  contingent  remainders,  &c.  In 'ward  a  fact,  the  result,  perhaps,  of  a  cocil'* 
;which  cases  the.  trustee  is  not.,  as  in  the  case  nation  of  circumstances  which,  if  true,  dii* 
.^  a  simple  trust,  a  mere  passive  depositary  I  places  the  equity.  Rowe  v.  Teed^  15  Ve*. 
o/  the  estate,  but  is  bound  to  exert  himself.  377.  It  is  not  every  good  defence  in  equity 
.actively  in  tlie  execution  of  the  settlor's  in-  that  is  Hfcewise  good  as  a  flea':  for  vh ere 
>tendon.  the  defence  consists  of^a  variety  of  circiim* 

'^'"'  Special  trusts  are  not  within  the  statute  of  stances  there  is  no  use  of  a  p'ea,  the  exami- 
uses;  and  therefore  if  any  agency  be  imposed  nation  must  still  be  at  laige,  and  the  efTr.t 
on  the  trustee,  as  by  a  limitation  to  A.  and  of  allowing  such  a  plea  would  be  that  \':i 
his  heirs  upon  trust  to  pay  the  rents,  Robin-  Court  would  give  their  judgment  on  the  c:- 
son  V,  Grc^,  9  East,  1  j  or  to  convey  the  cumstances  of  the  case  before  tliey  were  iDiKk 
estate,  Gxrth  y.JBaldwin^  2Ves.  646  &c. ;  or ;  out  by  proof.  Chapman  v.  Turner,  1  Atlc.SS 
-niiy  <30wt«*onl  is  to  be  exercised,  or  duty  to  be '  Two  inconsistent  facte  cannot  be  joiiifd  tnl 
performed,  as  upon  trust  to  apply  the  routs  one  plea,  Whxthread  v,  Brockhurst,  1  BjN. 
to  a  person's  maintenance,  Sy/re^^er  v.  in7-  CX.  404,  nor  can  various  iaets  be  pleaded: 
Sony  2  T.  R.  444;  or  in  making  repaiiv, '  in  one  plea,  unless  all  ane  condiaciv^  lo  »| 
'SJialjyand  v.  Smith,  1  Bro.  C.  C.  75;  to 'single  point  of  defence,  ISUchtev.  Air 
Jbold  for  the  separate  use  of  a  feme  covert,'  15  Ves.  82.    But  on  a  apeeial applicatioQ  to 


Harton  ▼;  Hation,  7  T.  R.  652 ;  or  to  pre- 
serve' contingent  remainders,  Biscoe  v. 
PerhJnSf  1  V.  &  B.  485 ;  and  a  fortiori  if  to 
Taise  a  sum'  of  money,  Wriffkt  v.  Pearson, 
1  Ed.  119;  or  to  dispbse  of  land  by  sale, 
^ag  !  aw  v.  Spencer ^  1  Ves.  142;  in  all 
itic^Q  cases,  as  the  trust  is  of  a  special  cha- 
racter, tlio  opera tibn  of  the  statute  of  uses  is 
eiTectnally  excluded.     Lewin^  103. 

The.  cestuique  trust's  estate  in  the  case  of 
Vk  special  tfost  i^  the  right  to  enforce  in 
eqiifty- the  Specific  e^ecittion  bf  the  settlor's 


the  Court  (where  circumstaneea  require  it] 
leave  will  be  given  to  the  defendants  to  plerf 
doubly,  KaTf  v.  MarsItaO^  1  K.  190.  GiUc 
▼.  Whit^iead,  4  Madd.  241.  The  Inddtg 
distinction  between  a  plea'  and  demurrrr  is 
that  the  former  is  used  as  a  defence  wlew 
the  defect  is  not  apparent  on  tlie  Jaee  of  tit 
Bill,  while  the  latter  is  the  proper  defer*-* 
where  the  defect  is  apparent  on  the  B  "l 
Cockburn  v.  Thomp^n^  16  Ves,  325.  Di(li%y 
V.  Flighty  1  Mad.  230.  If  a  plea  be  rcpfiv 
to  rt  is  thereby  admitted  to  "be  sfoedl  if  it ' 
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of  powers  never,  in  former  ttnies,  claimed  bj 
either  of  the  branches  oi  our  Legislature.  The 
House  of  Commons,  it  is  true,  as  Lord  Deivkak 
observed,  claimed  for  the  House  o&  Lords  the 
same  privileges  which  it  arrogated  for  itself;  but 
his  Li)rdship  ventured,  in  behalf  of  the  members 
of  tlie  Upper  Hou&e,  to  disclaim  all  pretension 
to  the  possession  of  any  power,  in  virtue  of 
which  '  whatever  they  printed  should  be  privi- 
leged, and  whatever  they  did  should  possess  the 
force  of  law.'  By  reference  to  a  resolution  <m 
their  Lordships'  journals — a  resolution  j<e*  un- 
rescinded — Lord  DE^MA^  proved  that  the  Hou2>e 
of  Lords  had  soltmnly  recogniicd  the  supremacy* 

uraliv,  **  of  what  is  not  answered"  L  not   ^^  *^7  °^f'  parliamentary  privilege.         • 

**  In  illustration  of  the  tendencv  of  the  Htmse 
:d,  for,  in  sucli  case,  the  Court  oouid  not   ^^  Commons  to  gra-^p  at  power  which  does  not 

.>\r  what  the  plea  covers,  witliout  looking    conititutioiMJIy   appertain    to   that   budy,  LorJ 

3  the  answer,  Salkeld  v.  Science,  2  Vw.    H^'*"*''  ^""■''-^   •'"=.  'j'T  ["structivc  'case  '  of 

Flovd— a  case  determmed  tn  ttie  rri(;n  oi  Jamef  T. 

that  ca$o 
usurped 


Imperial  ParUamtnt, 

lie,  and  the  validity  of  the  plea  cannot  be 
ifiiroverted.  but  only  the  truth  of  it  a??  he 
o.Ts  it,  or  the  plaintiff  disproves  it.  2  Mad. 
iir.  '2do»  A  plea  may  be  good  in  part  and 
iin  part,  Plunhet  v.  Benson^  2  Alk.  01. 
uLichit  dificrft  from  a  demurrer.  But  if 
e  part  of  the  pica  be  inconsistent  with  the 
ler  it  will  be  orerraled.  4  Bro.  C.C.  254. 
plea  may  b«  to  the  whole  Bill«  or  to  jiart 
!y.  A  plea  therefore  vrith  an  exception, 
IV  be  good,  but  a  pica  with  an  exception 


•.  and  3  Atk.  70,  but  if  the  exception  is    y.;  i^^d^i^jj,  ,ij„,ved,  however,  tha:  in 
irly  stated,  it   \^  unobjectionable,  IIo:ve'  the   House  of  Commons,  when    their 


^W^;  1  Ves.  and  Bea.  514. 


B.  J.  T. 


^mprrtal  llarltamcnU 
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•  c 


!  power  was  challengtd  by  the  House  of  Lordd, 
I  resigned  it ;  ami  his  Lordship  proceeded  to  point 
!  out  the  very  striking  consequences  that  mi^K^ 
in  certain  circumstances,  have  fuHowcd,  had  Uie 
Mouse  of  Commons  persisted  in  exercising  the 
unconstitutional  functions  which  it,  In  the  first 
instance,  claimed.  His  Lordship  assumed  the 
ciise  of  the  sheriff  h;&ving  been  called  on  to  do 
jnscice  to  Floyd's  heirs,  in  opposition  to  the 
I  pleasure  of  the  House  of  Commons  — and  ad- 
verted to  his  probable  fate  incarceration,  aggra- 
vated by  that  '  base  buffoonery'  of  which  Eng- 
land his  recently  seen  so  disgusting  en  example. 
The  lofty  indii^uation  with  which  Lord  DenmaK 
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cannot    spare    rooTi   for   the    important 
..:s   of     Lord    Denman    and    the    Lokd 
'/CELLOR  upon   this  Bill.     We  have  there- 

2il  pled  the  sqmmary  of  a  contemporary.       |  ^^^^]^^  ^^  ^i^e  treatment  to  which   the  shenlft  of 

I  he  second  reading  of  the   Printed  Papers    J.ondon  have  been  subjected,  well  became  his 

uas  moved,  last    night,  in   the   House  of   high  character  and  lofty  position. 

Is  by  the  Lord  Chancellor.      A   dis-        **The  Lokd  Chief  Ji'siice  then  dealt  most 

.on on  the  f«r-faraed  pritfU/^f/e  question  naiu-,  forcibly  with   the  pretended  *  necessities*  which 

attracted  a  full  Attendance  of  |>eer$.     Nei- !  are  siid  to  justify  the  privilege  H*  unrestrioted 

Lord  Ly.ndhurst   nor   Lord   Brolch AM,  publication  by  the  House  of  Commons,    .'We 

;  r.'sent.  are    told/  exclaimed    his   Lordship,    *  that   thiit 

Til:;  speech  of  theLoRD  Chanckllou  was  i  power  is  essential  to  the  exercise  of  le^islatiire 

•^\d  tempvrat^— with  a  leaning,  it  may  be,;'functionBl    Ho^v  is  ie  esscntisi?    We  are  tc^, 

■:  U  the  assertors  of  privilege.   Lord  De.n.mak  .  in  the  first  place,  th.a  the  privilege  in  questi^tt 

'cd  in  a  speech  of  the  most  admirable  clia-  lis  essential  —  b^'causc    it   is    desirable  that  tbo 

House  of  Commons  shoifld  fay  bcfure  the  public 
the  grounds  of  their  legiwlation.  To  thife  I  et»- 
swer,  that  the  grouBd.s  of  their  legitlitfioyn'cafi 
never  be  assumed  to  be,  a  mass  uf  ex  parte 
statements,  of  libellous  charges,  of  uiisubtained 
attacks  on  private  clrarabter.  Again,  tie  *re 
told,  that  members  uf  the  House  of  Cgmmontf 
must  justify  theniaclves  to  their  constitnmts — an^ 
thai,  in  the  uxer  Ise  of  tlioir  functions  as  the 
^ran:i  inqUL*st  of  the  nation,  they  must  e3teanj,e 
che  pri\'i!ege  in  question.  Again  I  aasvver^^thit 
out  of  such  materiala  as  I  haTe  described,  me u  • 


::- a  spee<*h,' learned,  luminous,  argomenta- 
in  the  bighobt  djgfee — and  pervaded^  ntore 
,  by  a  s-pirit  of  the  uiost  devoted  attachment 
i^tituiional  freedom.  Lord  Denman*s  no- 
•  iJiciition  of  the  majesty  of  Eng!ii,h  law 
^'  -  defence  of  the  eondoet  of  that  court  over 
^  •  he  presides^  ought  to  be  circulated  in  ever\ 
i.-r  of  the  kint'don). 

'  Lord  Denmax,  while  be  dlylinctly  recognised 

.'0^iesslon  by  the  House  of  Commons  of 

am  most  iinpo^nt  privilegeaS,  pointed  >  out 

t  clearly  the  recent  assumption  by  that  body 


Impeo^iJPArHasnfni. 

hers  of  the  Houfe  9f.  Cp^qmo^f  |9^n  neither  find  ;shouldiix.OB  to>morniwXTao&da^)far  goagiMj 
the  means  of  justifyiDg-.  jjieir  conduct  to  their  cpminktee,  onHheoiDderstandittg,  bowerer,  tbui 
constitMentSy  noi^Qt^w^mg^iHitif^vfnUge  ;  if  Lord  Lyndhunt  wished  to  express  his  opinion« 
their  inquisitorial' powers/ *         '^        *  b  ooratnatlee  rather  than*  oti  liw  lirtiigiii!;  np  «it 

"  Lord  OENMA^p^intedput,  in  amanner  most  'the  report^  l^cyahoiiid  poatpoiia  gnog  Mto 


CTK.'.- 


befitting  the  subject,  the  insblerit  attempts  of  the  linHtee  tiU  Friday.    . 
Hodse  of  Comn^oTifs  i&  tnteHWJ  i^h  llie  aidnti- 1'     1  he  Lcmid  Cuan 


NCBLLOR  acceded  Co  thi«  su;- 

9 


«fetra\ibn  <)fvj\iaice-rranl>  t6  browbeat  and  ovfer-  I'gestton, 

bear  the  judges.     The  famous  '  resolute  ns  'of 

th^'Houseiwere,  in  fact,  nothing  but  an  outrage  j  «  ^     r,^    «r»  •      »  t»  t,- 

on  the  dignity  of  the  judicial  bench,     ;  ii .    * */^  *^^^  »s  called  •  The  Prmtcd  Papers  B;.. ' 


\r «  The  history  whi«h  the  Lqb©  Cmikf  Ju^Uce  ,|  »n;olviug  the  new  privilege  claimed  by  the  Ho  . 
fornix*. of  th«.  wboW  4n»nfea.etion  i»  ;id»ira.blY ;;  Ji  Commons,  is  now  on  its  fi^ay  through  th- 
yUiatn^re  of  the  nature.of.  fche  tyranny  whidii  ^^"^e  of  Lords,  and  will  be  discussed  m  i!t:. 
the'inaiorityoftheHouseofCoinnujnaiWsirwloil^s^^^V^  ^"'^  Lyndhurst  15  able  to  laLeK, 
eitabi&b;  in  the  first-  imtonoe,  the  Attorney- 1 !  s\*5-  For  our  own  parts,  we  retain  the  op.i  j 
Gwicral.  pfeaded  the  truth  of  tJk alleged  libel— 1|  !7*»cn  w«  firiit  gare  on  this  subject-that  nei::  .1 
antt  mr  snceessftU.  Tbetl  the  Attorney-Ge-  '1  ^ouw  has  a  rational  right  to  any  privilege  ^^U 
nerid. tested,  his  defence ,  00  ttie  ground  of  nn- .  «' ">.  »^"*  l?^^  «^  deliberating  and  decicmg  ys.v 

out  impediment,  hindrance,  or  future  rcbi 


ground 
Umiltd  'pninkg&'^and  was  beaPen*  Then  €ori-> 
mcaced.thB  wafer  asaiast  the  j«idg«9-  Thui  the 
eascfr  were'loftJal]togeChe^ii|nd«&n4edT-*•no  wnt 
offenDrwaaqsiKd^^iUrr-jlQ  appcdl 'Bg^nat  th« 
jMgiDfii%  of  the  •  cowtt' ii»as^  .batarded.  No '  i*^ 
tfavoonstitiiiibDalicmirsftadapliHliUy  tbe/AUonteeyi* 
GiuBeoai  wMi'to.Tilifyrtli9'a^QrUy!pf  tb^  Cowt 
ol  QJBecos  fifiDcfti— )to  cabimmAtei  liha  judgea^** 
Add  lo  itreat  dm  ^horiffs  ^lAb  gveatdr  bittlpLtit!y 
jbaiv 'is^iinbittfd'tow^ids  4iiany  xtoniiicted.  f ehina^'' 


1.1 .-" 


bility,  on  the  public  mattery  which  arc  lub^ccttf 
to  fts  consideraUon. ,  If  physically  obstructed 
th^y.  mj^y  rwove.  $he  obstruqtiou  by  sumniar 
imprisonnieNt  jdufih|;  iht^  a^sop..  j^f  liklM 
ttie  courts  are  open  to,  tbeoi,  they  may  ^rosecuti 
bjf  t)ie  law  officers.  With  these  .privileges,  tr.j 
whole  duty  of  legislation  may  be  fuflj  and  efft^ 
tqally  performed..'  k^i  what  right  can  a  IcgU!^ 
tive  body  bave  to  more?*' — Times, 


<H       "fci 
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iiuLcmi  DeJHM4Ji.siud;tbAt  it  ?mui. perfectly  well 

]EiiQ«»f  ii4^i|ii4«i^U>Qd  ^bfl44^  was  Javffu^.^o.pfim,!    , ... 

fob  tilt,  iia^-  of  .tJbe  m^wbff 8.1 ,  iTbf>  laiv  being,  uiv-  j|  ^    ■  ^  I'iy    ■  L 

«ahtoo4,  tbf5iFirtt«^^«^feP<l<^d*Wwlye^.befgrp  E^thact  rnoM  the  Report  or  the  bt 

bboiijhy.Aii  Qrdcir  Iq  neUtal^  fpr.^p, ^^^^,,  maj^^ 
bqr«^  eiUnatrlfWsajf?!!;  ftft;iiidwq^inpitjAte.pwbli 


Commi;i;tee*, 


_^„.  . ^  ...  , .  ^  ,.  „  , ^  ,  ,     ,      •*Ther6  .i^  nOj  p\;iblicatmn.  b|y  .os^er  of  tl 

cationv  f.llie  aalfiba^J^l^aD  ^i^lacoy:  by  ^ici  of  |  Hou^^  which  19  npi  ^he^ked  by. the.  pravioui  2; 
t^\tv9i«#i  {fH  »  greait ,  i^qmbec  of  yea^     ^p   spoasihility  of  ^opi^  aiitWity  c^iopeveat  to  &u^ 


wiahoAjfor  cfitim  psuhlifiiljTi  &l^;h^  {4"^  not.thi^k 
tlia|;,tkQ<.^iw»aMap^  <ofi  tM/^  wpald  pajce 
any  XRfktfevial  diS<eiro<i«^^,  ,Ha,  mu^t  ss^y  .that,  he 
tbou^  they  pugbt  to^g^yis  pMh^city.to  all  pApfcr? 
libafi  jBbould,  bci  xeally;  w^  k^M  J4e  .pr^ai^4  i>y 
PlirliMTi^iH*  •  ■  '  ' .  •!  I  ij  '.  •  V  , 
..  Th«  bill  ww^  raifl  at  second  time, 
•^  I.TImiLqrP  Cha¥C€M.oa  said,  as  the  bill  was 
iattndf^d  .to  put  a  stop  to  certi^in  procee din£a  at 
iaw,  '.and  We^pesd^y  we^k  ;W48,  the  first  day  of 
tamfk  ii  fKi$inec.ea^9xy,|;bM  ,it^bAMl4;gP  t)M^PPg^ 

.  TbeiDuke ♦f; WKi>4N€TPN..hfRl b^eplqld by 
iJopd .  liyndik^iiit.,  Aftj.  ,h^ .  W  W  lof  ^«T  .*  .P*flhip 
iOifl.dfcblkteft  b«i4ho«rfd  /Hibfnit  tb^ttHyfibawW 
g*iftto)coiiimi|3U».cmil!9#^ridMy;,» .  ..J.J  ,  •  ; 

,.  'Ho  I>oW)  Cw-i-x^EM^R  waf  .f^ady.  t^gq  iwto 
eonuailtffOi  On  itixdfiy,  )>  but  .ii|.  ,tbal  9^99  thfeir 
loi4fihip9  should  ba-praparcd.  to  sit  on  Saturday. 
'  toTtt    EtL*Wj<lR<Wif H   proposed  that    they 


dpty^  .  Xibf^.^F^.akeMhe.  sc^nioc  clef^k  ^  tbe  tab| 
persons,  ^pppintpd  byactqf  paf^i^/u  or  by 
crown  to  situation; of  trus^ .cowmittecs  selcc 
by  the  (fouse  xtsi^If,,aiid  especially  the  chain 
of  such  committees,  are  the  anth^rjities  00  ^h 
respectiively,  acpqr4iqg  ^Q.Ui^  nature  of  the  doc 
mentSy  the  Houae  relies* 

'*  Whether  these  checks  are  sufficient,  or  vb 
ther  they.woqld  adroit  of  in^provement,  it  1^ 
be  ibj  the  Bouse  to  decifle.  ^  Your  Coxnmix^ 
cQiM^eivei  tbi^  tbi^y  shi^ll  best.wcbaige  their  di 
by ,»b«|taipipg. frqm,  expresfsir^  a^  (pinion  a^ 
thajl,  Y^'u^t.l  I  it  .pnly .  tjieief^.  now .  rsnaisis  ' 
t!)em»t,q,pp^,pu^jwhat..»<»W  of  .pbtainiag  1 

dre^  areqppn,lj9,in4iviAu^U.tpFlw»«'»;«>iwfy »' 
be,  doo^  bK;a<^y  i>ubliGati^.  by;9rdcK  of  t 
House.    In  the  event  of  $u/^  Wfxj  b^g  ». 
tained,  the  coarse  which  migb^.be  adoiptrd 
the  party  aggrieved  is  that  of  appealing  for 
dress  to  the  House  itself  by  petition.     To  « 


Lan  R^p&rii. 


KK 


pctitioD,  if  well  fiiuodtd,  it  it  not  retsonablt  to ; 
ppose  that  the  House  would  refute  to  listen  ; 
d  whenarer  a  wrong  sball  appetr  to  have  been 
reality  tustaiuedl,  tlier»  would  be  no  difficulty 
miking  tucb  repaiation  as  the  circunistsnce& 
the  cai»e  might  appear  to  demand.  Let  it  be 
iposed,  lor  iostanoe,  that  the  inspectors  of 
voos  had  been  mistaken  in  the  character  they 
vc  of  the  work  publibhed  by  Stockdale,  and 
It  it  had  really  been  a  scientific  work,  which 
i  been  properly  permitted  to  come  into  the 
-lision  of  a  prisoner,  either  the  court  of  alder- 
n  which  was  responsible  for  the  mmagemeut 
tie  prison  where  the  alleged  abuse  had  existed, 
'he  publisher  of  the  booK  to  which  an  obbceiie 
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statement  they  complamed  of,  and,  if  dis- 
ced, the   Contradiction  would  have  obtained 
fame  circulation  with  the  statement  itself. 
:n}i!.ir  course  might  be  adopted  with  respect 
iu\  unjust  reflections  on  private  character  ccn- 


ArrwooD  v  Small.' 

Appeal  from  Vice- Chancellor^  Pt ACTic»— 
D EM  u  RR Ens  for  ti:an  of  Kquity  and  fvanC 
of  Parties. 

This  was  an  appea    from  the  order  of  tht 
Vice-Chanfellor.(a) 

The    Lord   Chanccixor  said,    he  waa    of 

opinion  that  the  bill  was  good,  but  good  only  as 

an   ordinary  bill  for  specific   performance,  and 

therefore  to  be  enforced  only  against  those  per- 

cter  was  imputed,  wonld  on  their  petition  I  sons  who  were  parties  to  the  contract.  Small, 

e  rcadl?y  obtained  an  inauirv  into  the  tr  ith    Shears,  and  Taylor.     Tlte  result  of  the  deetsioti 

'   '  '  '       •    ••  ••      of  the  Vice*Chancelior  appears  to  noe  to  be  that 

the  plaintiff  would  have  no  remedy  at  all,  be* 

cau^e  it  is  part  of  the  contract  that  those  pertona 

shall  not  be  personally  liable.     There  are  now 

no  persons  beibre  the  Court,  hot  thote  thno 

'.J  in  papers  published  bv  authority  of  the   persons,  and  they  only  at  being  parties  to  tha 

j^e,  and  it  would  likewise  oe  in  the  power  of'  conttvct.     But  if  the  contract  is  to  be  perAvmedl 

Mouse,  if  satisfied  tha(  such  reflections  were   in  the  way  in  which  it  waa  arranged  between  the 

e,  to  declare  its   opinion  to  that  effect  by   parties,  and  if  no  equity  has  arisen  from  the  ttib^ 

lution,  at  the  same  time  putting  a  stop  to   sequent  transactions,  to  give  a  better  rcondy  to 

:  further  crrculation'.     But  although  an  injury   the  plaintiff*,  why  then   (being  the  owner  of  the 

his  description  might  thus  be  redressed,  your  j  whole,  and  the  estate  baing  in  the  posaessiou  of 

niiitee  must  repeat  that  too  much  pains  can- |  the  purchasers,  and  they  not  having  paid  tha 

he  taken  to  avoid  giving  in  the  first  instance    purcnase-money)  the Fice-C/t^mce/Wtf  judgment 

around  foi*  complaint,  and  they  therefore '  appears  to  ine  to  have  left  the  plaintiu  in  this 

ik  it  important^  to  remark,  that  persons  who  ,  situation — that  he  is  only  to  prosecute  Kit  iuit 

:'(i    make    their  evidence   before  committees  :  for  the  purchase-money  against  the  three  peraont, 

ctitions  to  the  House  the  vehicles  of  calumny  ;  who  arc  not  personally  liable  for  it.     So  that  the 

!  others  could  not  calculate  upon  doing  so  '  plaintiff  would  have  no  remedy  at  all,  provided 

iiiipunitj.     The  House  has  always  been  in   the  contract  is  to  be  performed  as  it  appears  on 

.^bit  erf  punishing,  as  a  contempt,  any  wilful' the  face  of  the  bill,  and  that  nothing  has  hap* 

.':ure  fifom  the  truth  by  a  witness,  and  tliis   pened  since  to  give  the  plaintiff^  any  new  equitjf. 

I  rinentirould  naturally  and  properly  he  more  i  Therefore  his  only  remedy  is  upon  the  written 

--J  if  the   deception   of  which  a  witness  had  ;  contract.     The  bill  states  that  the  plaintiff*  wat 

:  ;.u:lty  shotxld  appear  lo  have  been  prompted  i  owner  of  property  of  mines  of  very  great  ma^i- 

'1   !r.nT?gnant   nKJtivc.     Tfic   same  principle  Itmle  ;  that  he  entered  into  a  contract  with  ccrtaia 

1  "j^'ply  to  the  case  of  a  malicioos  falsehood   persons,  on  liehalf  of  the  company,  in  their  owti 
i.efl  in  a  petition.  ,.  names  ;  that  the  effect  of  which  was  to  give  thote 

'  V our  Committee  do  nbt  desire  to   cfTcr  any  i' persons   (the   defendants)    the   property  i»  thfc 

.  n  as  to  whether  the  remedy  thus  attainable  'mines,  for  which  he  was  to  be  paid  by  certain 

ivIdiiaK   for  any  Tiijnry  sustained  hv  them  .instalments;  that  they  were  not  to  be  plrsonally 

;  r^hlication  by  <  rd/r  of  the  House  is  nisuffi-;  liable;  that  the  instalmentB  wtTC  t^  He-  paid'at 

*  f  r  otherwise,  birf,  as  an   impression  seems,  certain  stipulated  periods;  and  t?w  plaintiff*  was 

2  nerjtity  to  prcvfil  that  if  the  privilege  con-  ^  to  look  to  the  estate  for  paytaent.     That  in  ftaud 
^.  1  Inr  by  the  \\tf\st  is  maintained,  no  such 

'y  whatever  wctFd  exist,  they  have  thought 

:  to  sfiow  tIJi  idea  to  be  unfotmded,  and 
•it  out  in  wl^  manner  redress  for  injuries 
^  devcrij>tionSiight,  consistently  With  par- 

tarv  m»agv,  Jb  obtained. 


of  that  contract,  they  instituted  a  fiKtif,  containing 
I  a  variety  of  false  charges,'  wfiich  at  Ane  lime 
'  were  supported  taht  weil-foUttded,  ho*  wHidk,  hy 

the  ultimate  decision  of  the  House  6f  LondiP, 
I  have  been  declan^d  to  be  ill-fbmided,  and  that  by 

those  means,  and  Bf 'tirtdcrtakings  in  die  cause 

when  xi  was  pending  in  the  Court  of  ExMietjaer, 


n^^wm  X» 


■  ■II      »»■»». n»»« — «l»>  I  H  ^  ;l.>f.»- 


\b)  Sot  tltia  ca««) liiily  f fperted  aatrc  vol  i.  ^^'*<S 


37d 


Law  Repoi'ti, 


they  Lave  protracted   the  day  of  payment,  (the']  The  one  set  of  persons  arc  all  the  sliarehoIJtrs  of 
last  payment  was  to  be  in   1827,)  and  that  the    the  company  ;  the  second  are  those  who  were  Jircc- 


result  has  been  that,  during  the  whole  of  this 
period,  they  were  continuing  to  work  ihe  mines 
and  exhaust  the  property  to  which  the  plaint iH 
was  to  look  for  the  purpose  of  working  out  hib 
security ;  and  that  the  result  of  that  has  been 
that  3l)0,00G/.   remains  due,  the  property  itself 
having,  by  the  working  of  the  company  in  the 
xneautime,  become  an  inadequate  security  for  that 
sum.     My  opinion  is,  that  upon  this  statement 
in  the  bill,  there  is  a  remedy  for  the  plaintiff. 
Whether  the  facts  are  made  out  or  not,  of  course 
is  not  now  to  be  considered  ;  but  if  he  makes  out 
his  case  as  stated  on  the  face  of  his  bill^  this 
Court  will  find  the  means,  so  far  at  least  as  the 
circumstances  enable  the  Court  to  do  so,  to  re- 
store the  plaintiti^  as  far  as  possible,  to  the  situa- 
tion in  which  he  onjTht  to  have  stood,  loDkin^  at 
the  contract  now  established  between  the  parties, 
as  a  valid  contract,  as  that  which  is  to  regulate 
the  rights  of  the  parties.     In  the  first  place,  1 
take  it  to  be  quite  clear  that,  according  to  the 
contract  itself,  he  has  a  right  to  look  at  his  remedy 
against   the  property  as   it   remains.     There  is 
another  part  of  the  case  which  I  do'nt  allude  to, 
because,  if  the  other  parties  ought  to  have  been 
parties  to  the  suit — I  mean   in  respect  of  the 
other  property  which  the  company  are  said  to 
have  possessed,  and  which  is  not  part  of  the  pro- 
perty comprised  in  the  contract — it  is  quite  suffi- 
cient for  the  present  purpose  if  the  case  shows  a 
right  in  the  plaintiff  to  pursue  his  remedy  against 
the  property  itself.      Now,  with   regard  to  those 
persons  who  were  directors  at  the  time  the  con- 
tract was  entered  into,  if  the  case  be  as  is  stated, 
there  is    abundance  cf  authority  to   shew  that 
persons  who  have  interposed  between  the  party 
and  his  rights  shall  in  some  way  or  other  be 
liable   to   make  compensation  for   the   injury  of 
which  they  have  been  the  authors.     I  thinlc  there 
is  quite  enough  stated  in   the  bill  to  shew  that 
those,  who  took  upon   themselves  in   the  other 
fcuit  to  interfere  with  the   plaintifPs  right  under 
his  contract,  cannot  be  permitted  now  to  state 
that  they  aie  not  parties  to  the  transaction^  and 
that  they  ought  not  now  to  be  made  parties  to  a 
bill  in  which  the  plaintiff  asks  compensation  for 
the  unquestionable  injury  which  he  has  sustained. 
Being  of  that  opinion,  of  course  it  follows  that 
the  general  demurrer  cannot  T)e  maintained,  the 
demurrer  for  want  of  equity.     It  applies  as  well 
to  those  wiio  wera  directors  and  plaintiffs  to  the 
original  suit,  as  to  those  who  are  now  demurring 
parties,  being  representatives  of  persons  who  were 
in  that  situation,  but  who  arc  now  dead.     A$  to 
the  demurrer  for  the  want  of  parties,  it  is  said  that 
assuming  the  suit  to  be  properly  constituted  in 
other    respects,  there  are   three  descriptious  of 
persons  who  are  not  brought  before  the  Court. 


company 
tors  of  the  company  at  the  time  the  bill  was  filed ; 
and  thirdly,  it  is  stated  that  one  of  the  old  direc- 
tors being  dead,  that   his  representatives  arc  no: 
broutrht  before  the   Court,  and  that  there  is  m  t 
sufficient  stated  upon  the  bill  to  explain  the  rea- 
son why  they  are  not  bronght  before  the  CotKt. 
Now  with  regard  to  the  first,  what  is  stated  in  ti.? 
bill,  looking  at  the  authorities  upon  this  questiurt, 
there  is  no  ground  upon  which  the  objection  c^n 
be   maintained.     The  bill  alleges  that  theie  arr 
600   shareholders,   and  that  they  are   constaM!\ 
varying,  the  shares  being  transferable,  and  ttatci 
a  case,  therefore,  that  makes  it  utterly  impose:;'' 
that  the  plaintiff  could  pursue  his  remedy,  if  K> 
must  pursue  it  by  bringii  g  before  the  Courf,  a*.! 
keeping  before  the  Court,  all  persons    who  tir. 
shareholders.     The  cases  of  Adair  v.  The  A-v 
\Riv(r  Company,(a)  dx\d  Menx  y.  Mullhif.i'^'^ 
jhave  saved  me  the  necessity  of  doing  that  wb  h 
1 1  certainly  should  have  done,  if  I  had  not  fouriJ 
authorities  already  standing,  of  adopting  the  ru!? 
I  which  it  was  necessary  to  adopt  in  orJtr  to  [^rt- 
[vent    the   grossest  injustice    being  practised   H^ 
'companies  of  this  description.     To  say  that  tlu; 
I  are  to  be  permitted  to  sue  on  behalfof  themielu> 
and  others,  because   they  are  so  numerous  tW: 
they  cannot  be  brought  before  the  Court;  ar'i 
then  to  say  that  persons  by  whom  they  arc  svA 
are  not  to  be  at  liberty   tu  bring  those   who  a:c 
plaintiffs  against  them  before  the  Court   with'^w-i 
bringing   all    the    shareholders,    would     eni^< 
them  to  commit  any  injustice  which  they  plea-ci, 
without   the  possibility  of  being  made  respcr- 
sible  for  it.     I  am  of  opinion  that  it  is  not  r-^- 
cessary  t^ bring  the  shareholders  before  the  Co.:: 

as  such.     \ 

The  plaii^tiff  now  avers  that,  the  cor*tn:i» 
being  contrac^v  to  be  carried  into  execution, '  ^ 
wants  that  reniSWly  which  the  contracts  and  ih' 
subsequent  transiotiows  which  havt  taken  *pLc'. 
give  him  in  ord)ir  to  obtain  the  considerac* 
money.  But  1  liSj'e  nobody  here  rcpresen::  : 
the  company.  1  hVe  only  tho^e  who  may  *> 
said  to  have  represented  **^e  company  at  a  pe^*^ 
long  past,  when  the  oi4g»n«l  bill  was  fi!ed  in  i  • 
Court  of  Exchequer,  bV  who  are  stated  to  h-f 
ceased  to  hold  that  situa*Jon»  »«^d  ^o  ^*T*  ^^^^^ 
over  the  possession  of  t^  property  which  asc- 
rectors  they  then  held,  to^P^n^*"  persons  who  L.^r 
subsequently  become  dirc"^'®*"*  of  the  coinp-j 


The  partnership  deed  put|  ^'^®  directors  in  ;' . 
place  of  the  company,  and.*"*\^^  *^«  defenJi^t^ 
for  the  purpose  of  anv  litiP^**^*^   between  tliC-^ 


>% 


purpose  o:  any 
selves  and  others,  in  my  o|""®»^  propnetofvc 
npany.     I  have  said,  V*^  *^«  *i«^  ^""'^■'^* 
olders  are  not  necessVy    P*''^**    ^^  '- 


the  com 
shareh 
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>«!(  it'  ihey  are   uot   ueccs:>iry    parti.^s    ns    wluilier  she  wuulj  adopt  certain  investments  of 

:  >'"l  rs,  tliere  must  be  some  per..  n\<  \y\\nn\    i:u*  trust  fund  which  had  been  made.     The  bill 

ill  i-  >:iiti:>t  with  the   company  arc  ai  li'jjrty  '  stated  th  \l  on  the  mjrriaire  of  the  plaintiff,  Alice 

i  he  only  other  perions  hel  1  out  hy  i!>e    leering,   with  Mr.  Keviner,  a  treaty  was  entered 

!•»  c'.vi'crs  cf  the  pro;)erty  of  th  •  cornpniiv,    mto  on  behalf  of  the  intended  hu!>baud,  by  which 

.M|'-tcnt  to  deal  with  individuals  who  im:iv    it  was  undtT^tood  and  agreed  by  all  the  parties 

tr^.^iUions  with  them,  uic  the  direc Or;^.    that  tl)c  trust  pro|)erty  should  be  so  settled  as  that 

:i  tiie  directors,  who   held    tiic  property  at    the  lady  should  have  a  full  and  absolute  power  of 

'.^  this  litigation  commenced,  were  to  be    appointme  it  over  the  whole;  and  in  default  of 

j.afiic^to  the  tinit,  they  must  be  cohsidcred    appointment,  that  it  should  be  in  trust  for  her 

'  purpose  of  the  content  wiih   any  olher    during  htT  life  to  her  separate  use,  and  after  her 

>.  i!^,  as  the  owners  of  the  projKNty,  and    decease  to  the  issue  of  the  marriage,  as  she  and 

;  ^^.)iis  with  whom  this  contract  was  made  ;    her  husband  or  the  survivor  should  appoint,  and 

:     y  are  not  made  parties  to  the  suit,  and    in  default  of  appointment  to  the  children  equally  ; 

i.u  {  ersons  are  made   parties   to   the  !suit,    but  if  there  should  be   no  child,  then  to  be  dis* 

c  i:)   be    considered  in  any  sCnse  as  repre- ''tributed  among  the  lady*s  next  of  kin ;  and  that , 

■^  tiie  company,  or  as  against  whom  a  remed\  ;  Mr.  Allen  Pering  the  brother,  who  had  formerly 

f  enforced.  excf*{)t  the  trustees:   ihey  are    been  a  sohcitor,  but  who  was  not  then  in  practice, 

Uii  tlicii  there  are  no  ctsluis  <jue  trusts    having  been  intrusted  with  the  pre;  aration  of  the 

— except  so  far  as  they  are  trusties  for  them-    settlement,  had  caused  a  deed  to  be  prepared  and 

»      I   don't  find,  therefore,  on  this  record,    ultl'natelv  executed,  in  which  no  power  of  ap- 

s  defendants  who  represent  the  inte:c-.ts,  puintniMit  was  given  to   the  wife,  but  in  which 

^>:npaiiy,  or  as  agitinst  whom  any  remedy'  every  other  part  of  the  arrangement  was  given 

»  :u  ti'  may  have  against  the  company  can'  etfect  to.     The  lady  was  about  40  years  ohl  at 

:  Tved.      My  opinion  is,  therefore,  that  the    the  time  of  the  marriage,  whch  took  place  in  Feb. 

'.-i.iiot  u|>on  this  bill  proceed,  and  the  plain-    \^25^  and  her  husband  about  20  years  older. — 

i  :  .liot  get  what   he  asks,   and  which,   nc-'  There  was   no   i.<Jsne  of  the   marriage  in  exist- 

^'  to   the  cose   he  makes,  no  doubt   he  is    ence,  and  though  Mrs.  Keymer  had  made  a  wdl 

.   I   to,   (if  he  makes  out  the   case),   to   a'  ei^ht  days  after  her  marriage,  appointing  all  her 

..  tor  the  cr)nsideration  money  unpaid  against'  property  to  her  husl)and,  the  defect  in  the  settle- 

-li    of  the   property    which    remains  now    ment   was  not  discovered   until  a  very  short  time 

.  !e  for    that  purpose.      I  find  no    person    ago.     The  bill,  without  imputing  any  wrong  in- 

.  itij:^   the  interest,  and  no  person  against    tention  directly  against  Mr.  Allen  Pering  in  the 

I  ^^icii   a  right  can  be  enforced.      1   thir.k,    preparation  of  the  settlement,  set  forth  all   the 

e,  that  the  actual  proprietors  of  the  com-    circumstances  connected  with    the   transaction  in 

iTj  ncces.>ary  parties  to  the  suit,  and  that   such  a  manner  as  to  make  it  appear  to  the  Court 

r  v!  makes  it  unnecessary.  .  that  the  events  which  had  occurred  by  which  ho 

.iirrcr  for  want  of  equity — orer-ruled.  De-    would  become  entitled  to  a  distributative  share 

'  f  >r  want  of  parties — allowed.     Liberty  for    of  the  lady's  property  on  her  death  were  not  un- 

.:'  to  amend.  ,  foreseen  by  the  brother,  and  that  the  omission  of 

■  j  the  power   of  appointment  was   not  in   fact  an 

iK'E-CHANCELLOR'S  COURT,      ;  l^-  ■'"'     V''  f "''"■"t  °"  '''"  y"^,"^ ,^^'- 

'       I  renng  entirely  rvbutted  the  imputation,  by  ihow- 

Slareh  19.  I  j„g  ti|<.  oinibsioii  liud  orcurreJ  entirely  through 

Keymeu  v.  Pkbhing.  i  inadvertence  in  tlie  preparation  of  the  araui^ht  by 

r.nr.F.  Sbttlemests.— Pojwr   of  M^' »  young  conveyancer,  and  friend  of  the  family, 

•rt  to  alter  a  ifettlement  where  mt  pre-,  '"'.'^  ^^/\  ""."^  ^'ho^^X  ^^^-  ' '-'■■'"g  «'  «")<=«  «<}- 

■  "■I  according  to  Hie  intention   of  Me!;"?'"*^'^ ''"=  I"'*""""  '»  have  been   to  give  his 

:r'irj(  Sister  an    absolute  power  of  appointment,   and 

offered  himself  to  bear  the  expense  of  having  the 

.  >  was  a  suit  instituted  on  behalf  of  a  mar-    settlement  rectified  by  the   Court.     Tlie  other 

'  }<nan  by  her  next  fiend,  to  have  a  settle- 1  allegations  in  the  bill  related  to  improper  invest* 

•  e\L'cutedon  her  marriage  rectified,  so  as  to    raenls  of  the  trust  property  in  houses  on  Tulse- 

le:  an  absolute  power  of  appointment  over!  hill.  Brighton-terrace,  Brixton,  and  at  Norwood, 

•>  trust  property  comprised  in  the  settlement,   and  sought  an  account  against  the  trustees  of  the 

i-'i  only  a  life- interest  had  been  secured  to    maniage  settlement.     Mr.    Colesworth   by  hift 

aud  to  have  an  account  taken  of  what  the  ;an&wer  stated,  that  he  .had  never  acted  in  the 

'  prrpeity  consisted  at  the  time  of  the  settle-   trusts,  and  was  anxious  to  be  discharged,  and 

>>  ai:d  lioif  it  bad  been  disposed  of;  and  that   that  the.  sole  managemeot  of  the  trust  property 

•  \bi  be  at  liberty  to  make  her  election  I  had  Wen  intrusted  to  Mr.  Pering,  with  the  ajj- 
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pFoluition  of  the  plaintiff,  who  had  never  applied 
to  him  to  have  any  part  of  the  property  trans- 
ferreil  into  his  name,  or  to  act  in  the  management 
of  the  trusts.  The  evidence  in  support  of  the 
allegatloiift  of  mismauagementi,  and  that  given  in 
reply  to  disprove  the  charges,  and  show  that 
pri)per  accounts  had  been  rendered^  and  that  the 
plaintiff  was  fully  aware  and  approved  of  what 
was  done,  was  very  voluminous,  and  with  the 
arguments  of  counsel  has  occupied  the  Court  four 
whole  days. 

The  Vicb-Chancbixor  said  the  settlement 
was  plainly  wrong.  Il  was  admitted  to  be  so, 
and  i^  was  manifest  u|)ob  the  fiice  of  it  some- 
thing else  was  intended.  It  appeared  to  have 
been  undersitood  on  all  hands  that  Mrs.  Keymer 
was  to  have  a  general  power  over  the  whole  fund, 
so  as  to  dispose  of  it  in  any  <vay  she  pleased. 
What  instructions  were  given  to  the  conveyancer 
did  not  appear.  He  said  (speaking  from  his  re- 
opllection  of  what  took  place  1 6  years  ago)  the 
settlement  was  prepared  aooording  to  the  instruc*- ' 
tionft  i^htch  were  given  him,  tie  could  no\  but 
think,  though  the  instructions  were  not  pro- 
duced, it  was  to  be  inferred  from  the  aspect  of 
the  •dmn^t  (hat  ike  instruetlons  did  eonuin  a 
direotipn  there  should  be  that  g^eral  power  ef 
appointment  given  tp  the  wife  which  was  stated 
in  the  bill.  His  Honour  then  examined  different 
parts  of  the  draught,  many  sheets  of  which  he 
apprfheaded  were  originally  blank  forme  of 
cpmmon  clauses  in  settlements,  which  it  was  the 
practice  uf  conveyancers  to  keep  ready  written, 
and  that  an  intention  appearea  to  have  intro- ' 
duced  A  gemral  power  of  appointment,  which 
was  afterwards,  by  some  gross  mistakes,  passed . 
oyer.  So  far,  therefore,  as  the  draught  fur- 
nished any  evidence,  he  was  of  opinion  instruc- 
tiotta  were  given  to  the  conveyancer  to  draw  a 


great  deal  of  discussion  and  time  taken  up, 
which  his  Honour  was  astonished  ai,  when  b« 
looked  at  what  it  was  the  bill  asked.  With  r» 
gard  to  the  investments  of  the  trust  fund,  hi 
could  not  think  they  were  wrong,  and  th^t  i 
would  turn  out  the  mode  of  dealing  between  tbi 
parties  showed  such  a  knowledge  and  concurrena 
on  the  part  of  the  plaintiff  as  would  afford  i 
sufficient  protection  to  the  trustee  for  all  h^  htJ 
done.  There  could,  therefore,  be  no  objeniJ 
to  directing  an  account,  with  liberty  to  thj 
Master  to  state  special  circamstances.  Tlie  oJ 
of  this  part  of  the  suit  mast  be  reserred. 
Honour  could  not  help  observing,  from  the  m 
ner  the  plaintiff  had  shaped  the  ease,  s)ie 
aware  of  all  that  was  going  on  ;  but  he 
sorry  to  see  that  the  whole  was  oondueted  ^4 
a  view  to  run  down  tbe  character  of  Mr.  Pet' 
He  had,  therefore,  gone  the  more  c 
through  tbe  whole  of  the  charges,  to  see  if  tl^ 
was  any  ground  for  the  attack ;  and  his  mn 
was  free  from  -any  impnesaon  which  it  was 
tended  to  ^eate  by  tho  in»pntatM08  of  in] 
conduot  en  the  part  of  Mr.  Perisg  with  re^j 
to  any  of  the  subjects  mentioned  in  the  i 
His  HoDonr  tiien  directed  the  tarpK  of  the 
fereuce  to  the  Master  to  spprovs  ci  a 
settlement. 


ROLLS  COURT,  Feb.  17. 


Stephenson  and  Wife,  v  Smith  and  othi 

Executors — Tfieir  Uahilitiesfor  tht  Acu 

each  other » 

Mr.  Pemberton  stated  this  ease  Ibr  the  p'j 

tiffs.     The  suit  was  instituted  by  Mr.  8l 
and   Rhoda  his  wife,   one  of  the  cUaghtr« 


Robert  Lyford,  who  died  in  1 834,  ami  Yr 
settlement  with  a  general  power  of  appointment,  ji  will,  after  giving  an  annuity  of  30/.  a  yeart« 
There  was  other  evidence  afforded  from  the  man- 1|  wife  durante  ca^ta  t;ufiiito/e,  divided  hl^  f^ 
ner  in  which  the  parties  themselves  had  acted,  perty  among  his  children;  his datighters lo ^c^ 
Mr^  Keymer'k  will,  made  eight  davs  after  the  |  one-third  less  than  his  sons,  and  sppoinul  ^ 
asttletnenl,  supposed  it  to  contain  tiiat  gentral  '  defendants  Smith,  Tyrrel,  and  Windi«teeierJ« 
power,  and  the  responsibility  which  Mr.  Pering  The  real  estates  of  the  testator,  who  was  a  trr^ 
had  brought  upon  himself  personally  by  his  mode  in  Berkshire,  were  put  up  to  tnile  by  ae'^ 
of  dealing  with  the  trust  property,  if  there  was  and  Tyrrell,  one  of  the  trosCees  aiid  eicr  -^ 
no  suck  pow^r,  dearly  showed  that  he  had  acted 
on  the  assumption  that  there  was.  However, 
the  parties  went  on  dealing  for  several  years,  and 
at  last  the  error  was  discovered,  and  then  it  was 
said  Mr.  P^ing  ought  io  bear  the  costs  of 
ssetilyiflg  the  ttistake. 

His  Honour  could  not  look  upon  it  as  a  pro- 
fessional act  of  Mr.  Pering,  as  he  had  ceased  to 
be  a  solicitor  in  1806.  The  settlement '  must, 
however,  be  recti6edy  and  Mrs.  Keymer  might 
have  it  done  in  what  manner  she  pleased*  but 

she  must  bear  the  expense  of  rectification.     Upon  ;and  he  exceeded  his  authority/ ttid  was  knv^t 
the  other  parts  of  the  case  there  had  been  a  j  take  the  purchase  on  higiself*     Piiermm  at  -i 


himself  became  the  purchaser  of  three  of  tbt  -nI 
The  amount  of  the  purchi^e^ money  was  ^i1 
The  crops  of  the  farm  were  aUw  pwt  up  to  «^ 
and  the  condittons  of  Side  were,  that  tO  per  i^ 
of  the  purdiase^moner  should  be  ^id  b\'  ^t^i 
deposit,  and  seourity  be  given  for  paymeot  re  i 
mmainder  at  six  months.  A  poftaon  ef  di^ 
crops  was  purchased  by  a'  Mr.  iMHoBo^t^  \ 
170/.f  but  no  security  waagivmv  wtd  bcu  9 
end  of  six  months  became  bankrsmt.  Wi^lM 
employed  Collingwood  as  a  pam  si  d^  !>4 


.c  lestaWs  daughter,  RImiU,  huviiig  nar- 
MepheiuoB,  ibey  filed  their  bill  praying  that 
ill  («t  tlie  testator  might  be  estaUishcd  and 
.i>L^  carried  into  execution ;  that  the  tra>teoi>. 
t  be  charged  with  ail  notiies  which  the) 
t.  bot  for  their  wilful  deituh,  have  received : 
.  ey  might  make  good  the  purchase-tnaiie\ 
)  crops  sold  to  Collingwt>od,  and  account  for 
n  o(*29L  which  oagbt  to  have  been  re> 
i  trom  Mr.  Barrett,  a  purchaser  of  part  of 
dl  estate. 

-.  Kiiidenley^  for  the  defendant,  said  the 
•yr  himself  was  in  treaty  to  sell  to  Tvrrellthe 
!e  had  ifterwBids  purchased;  and  not  only 
itlow  of  the  testator,  bot  all  his  sons  and 
children,  expressed  their  concurrence  in 
a]e«  and  were  satisfied  that  Tyrrel  had  gi^en 
til  price;  Hhoda«  befoe  her  marriage,  ap- 
:1  of  the  sale,  bot  the  plaintiffs,  after  their 
ijc,  pra^'ed  that  the  sale  might  not  stand, 
igwood  did  not  adhere  to  the  directions  of 
late,  the  eseciitor»  by  whose  desire  he  at- 

I  the  sale,  and  the  lota  were  knocked  «lowii 
B  at  prices  eiceeding  what  Windiate  had 
ed  bim  to  faid«  The  purchase*money  of  the 
was  not  psad  to  the  auetioneer ;  Windiate 
ace  gene  to  Aiaerica,  and  Collhigwood  to 

the  crops  were  delivered,  had  become 
opt.      They   submitted   that   Smith    and 

II  were  /lot  personably  liable  for  Collingwood 
rustees  had  sold  a  portion  of  the  testator  s 
0  Barrett,  f  nd  had  let  him  into  possession. 
tgent  of  Barrett  who  attended  the  sale  would 
d  unless  the  conditions  of  sa!e  were  relaxed 
ard  to  payment  of  interest  on  the  purchase- 
f,  and  it  was  agreed  such  interest  was  only 
paid  in  the  event  of  the  completion  of  the 
mg  impeded  by  the  ftiult  of  the  purchaser. 
ences  arose  respecting  the  possession  of 
Ue  deeds,  and  29/.  was  deducted  from  the 
si.  It  was  on  the  alteration  of  the  con- 
that  the  agctDt  of  Barrett  was  induced  to 

t  the  sale. 

rd  LANeiiacH  said,  as  to  the  land  purchase 

u  Tyrrell,  it  should  be  put  up  again  at  the 

l^id  for  it  by  Mr.  Tyrrell.  The  three 
es  had  permitted  the  sale  of  the  crops  to  be 
ged  by  one  of  them ;  they  most  be  person- 
i:isi>erable  foe  everything  that  took  place  in 
rmity  with  the  commission  they  gave.  Win> 
"^as  the  person^  and  he  employed  Colling- 

to  bid  op  to  a  certain  sum ;  he  exceeded 
uthority,  bid  more,  and  beoane  a  puicfaaser 
r  the  iuune  .eoMiitions  aa  would  be  imposed 

other  parties.  He  ou^t  to  have  been,  but 
^ut,  required  to  make  a  depasit,  and  he  be- 
'  &  bsnkro^    Ifliquhy  must  be  made  if  the 

>  »«  k4l  JroBi  the  wilful  default  of  the 
hiatus,  and  ih^re  must  be  a  similar  inquiry 

•'ie29/.     (1). 


(1)  One  trustee  shall  not  be  Hahlefor  ik9 

acts  or  defaults  of  his  co-trustee^   whether 

a  proviso  to  that  effect  be  inserted  is  tfaa 

I  original  settlement  or  not.     This  was  esta- 

'  btished  by  the  decision  of  the  Judges  in 

Townley  Y.  Sherborne  (Bridg.  33.;    A.  B. 

C.   and   D.    were    trosteea  of  some  lease* 

I  hold  premises.      A.  and   B.  collected  the 

.rents  during  the  first  year  and  a  half,  and 

signed  acquittances;  but   from  that  period 

the  rents  were  uniformly  received  by  an 

'assign  of  C.     The  liability  of  A.  and  B. 

during  the  first  .year  and  a  half  was  undii* 

patedf  bot  the  qneation  was  raised  whether 

they  were  not  also  chargeable  with  the  rente 

which  had  accrued  subsequently y  but  had 

never  oome  to  their  hands  ? 

'^Tbe  Loan  KebpkbCotxktrt  considered 
the  case  to  be  of  great  consequence,  and 
thought  not  to  determine  the  same  aaddenly, 
b«t  to  adviee  thereof;  and  desired  the  Lords 
the  Judges*  Assistant,  to  take  the  same  into 
their  serious  consideration,  whereby  sone 
course  might  be  settled  that  parties,  trmtees, 
might  not  be  too  much  punished,  lest  it  should 
dishearten  men  to  take  any  trust,  which  would 
he  inoonvenieat  on  the  one  side,  nor  that  too 
much  liberty  shoald  be  given  to  parties,  trus- 
tees, lest  they  should  be  emboldened  to  break 
the  trust  imposed  on  themi  and  so  be  as  nuoh 
ppejndieiai  on  the  other  side.    And  the  Lord 
Keeper,  and  the  Lords  the  Judges*  Assistant, 
afterwards   conferring  together,  and  upon 
mature  deliberation  ooneeiving  the  case  to  Imi 
of^great  importance,  his  Lordship  was  pleased 
to  call  unto  him  also  Mr.  Justicb  Crook, 
Mr.  Justicb  Barclby,  and  Mr.  Justicb 
Obawlbv,  for  their  assistance  also  in  the 
&ame,  and  appointed  precedents  to  be  looked 
over,  as  well  in  the  Court  of  Chancery'  as  itt 
other  CourU,  if  any  could  be  fiMnd  toachiag 
the   point  in  question;  whereupon  severfil 
precedents  were  produced  befi>re  them,  soo)# 
in  tke  Comrt  of  Chanoery,  and  some  in  the 
Court  of  Wards,  where    parties,    trustees, 
were  chargeable  only  according  to  their 


d8Q  Xa?i> 

•veral  and  respective  receipts,  and  not  one  to 
answer  for  the  other;  but  no  precedent  to 
the  contrary  was  produced  to  them.   Where- 
upon his  Lordship,  after  long  and  mature  de 
liberation  on  the  case,  and  serious  advice 
with  all  the  said  Judges,  did  this  day  in  open 
Court  declare  the  resolution  of  his  Lordship 
and  the  said  Judges : — That  where  lands  or 
leases  were  conveyed  to  two  or  more,  upon 
trusty  and  one  of  them  receives  all  or  the 
most  part  of  the  profits,  and  after  dyeth  or 
deoaveth  in  his  estate,  his  co-trustee  shall 
not  be  charged  or  be  compelled,  in  the  Court 
-of  Chancery,  to  answer  for  the  receipts  of 
bim  80  dying  or  decayed,  unless  some  prac- 
tice, fraud,  or  evil  dealing,  appear  to  have 
been  in  them  to  prejudice  the  trust;  for  they 
being  by  law  joint,  tenants   or   tenants  in 
common,  every  one   by   law  may    receive 
cither  all  or  as  much  of  the  profits  us  he  can 
conae  by.     And  it  being  tlie  case  of  most 
men  in  these  days  that  their  personal  estates 
do  not  stifiice  to  pay  tlieir  debts,  prefer  their 
children,, and  perform  their  wills,  they  are 
enforced  to  trust  their  friends  with  some  part 
6f  their  real  estate,  to  make  up  the  same, 
either  by  the  sale  or  the  perception  of  the 
profits  thereof;  and  if  such  of  their  friends 
who  carry  themselves  without  fraud,  should 
be  obargenble.out  of  their  own  estate  for  the 
faults  and  deficienciesof  their  co-trustees  who 
were  not  nominated  bv  them,  few  men  would 
undertake  anv  such  trust.     And  if  two  exe- 
cutors  be^  and  ope  of  them  wastes  all  or  any 
part  of  the  estate,  the  devastavit  shall  by  law 
.charge  him  only,  and  not  the  co-executor. 
And  in  tfialt^ase  a^qnitas  neqnitur  letjem^  there 
being  many  precedents  resolved  in  Chancery, 
that  oyie  ^mecutor  9liall  not  answer  nor  be 
chargeablifor  the  act  or  default  vf  his  com- 
panion.    And  it  is  no  breach  of  trust  to  per- 
mit one  of  the  trustees  to  receive  all  or  the 
most  part  of.  the  profits^  it  falling  out  many 
times  that  some  of  the  trustees  live  fkr  from 
the  lands,  and  arc  put  in  trust  out, of  other 
respects  than  to  be  troubled  with  the  receipt 


of  the  profits.  Aod  albeit,  in  all  pre^ump-j 
tion,  this  case  had  oflen  happenedv  yet  no 
precedent  had  been  produced  to  his  LoidM*!^^ 
or  the  Judges,  that  in  any  i»uch  ca^  the  coj 
trustee  had  been  charged  for  the  act  or  d&j 
fault  of  his  companion;  and  therefore  it  wui 
to  be  presumed  that  the  current  und  cKi: 
opinion  had  gone  that  he  was  not  to  '*j\ 
charged;  it  having  not  till  of  late  been  brou^L 
into  question  in  a  case  that  by  all  likellh^;.*. 
had  often  happened.  But  his  I^ordsUIp  az^c 
the  said  Judges  did  resolve^  that  if  upon,  t^j 
proofs  or  circinnstances,  the  Court  sli^>uld  L^ 
satisfied  that  there  had  been  any  dolus  nuiLii 
or  any  evil  practice,  fraud,  or  ill  inteut  iu  \i.u 
that  permitted  his  companion  to  receive  Un 
whole  profits,  he  should  be  charged  thovg. 
he  received  nothini^." 

Lord  Hard  wick  e,  in  Leigh  v,  .Barry 
3  Atk.  ()d4.  said — In  the  case  of  tru^Ui-i 
though  there  are  riot  negative  word^  io  a  dm 
that  thei/  shall  not  be  liable  for  the  acts  qfc^ 
another^  yet  the  Court  of  Equity  will  «^ 
make  them  liable  for  more  than  each  ]»&  rQ 
ceived,  and  that  the  Court  has  eren  gc>» 
further;  for  when  they  all  join  ia  a  recc»^ 
for  money,  it  will  make  that  trustee  li<w^ 
only  who  received  it,  for  they  are  all  obligsai 
to  join  in  the  receipt ;  otherwise  as  to  ex^m 
lors^ — for  ther^  is  no  n^eqessity  for  tlieir  j<r^| 
ing,  but  may  act  severally  if  they  thiok  iii.  i 

The  rule  is  general  that  executors  Joiuiu 
in  a  receipt,  shall  all  be  answemble.  ^h: 
Felloms  y.  MitcIi^U,  l^V^Wms^S^l.  Lij, 
Belchier,  Ambl.  219.  Sadler  y.  £IM^  ; 
Bro.  Ch.  Rep.  116.;  but  see  Churchill  9, 
Hop^n,  1  Salk.  318.  Squrjiidd  v,  IIuku 
3  Bro.  Ch.  Rep.  94.  ^^^ere  the  rule  nvas  u 
held  to  be  universal. 

^iR  John  Leacq^M.R.  m  Davif^  t.  Sfv:: 
ling,  1  Russ.  and  My*  66,  held  that  irLerv  ju 
executor,  possessiing  assets  ef  bis  testate^ 
hands  over  those  assets  to  a  co-ex^utor.  a:« 
they  are  misapplied  by  th(it,,  C9-execot«:t, 
then,  the  executor,  who  so  hands  ibem  o\Lr, 
shall  be  answerable  for  their  misapplicat  \.* 
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use  he  had  a  legal  right  to  retain  them,  . 
m'vrht  hate  preserved  them  ;  and  it  was 
•ify  to  do  BO,  unless,  indeed,  they  were 
r<ieil  over  for  the  express  purpOMO  of  a 
il  administration  br  the  co-executor,  as 
.f'  payment  of  a  particular  debt. 

m  all  the  cases  it  appears  to  be  clearly 
'  1  that  where,  by  any  act  done  by  one 
'for,  any  part  of  the  estate  comes  to  tiic 
9  of  his  co-executor,  the  former  will  be 
erable  for  the  latter,  in  the  f:ame  manner 
» wonid  ha\'e  been  for  a  stranger,  wbom 
1(1  enabled  to  receive  it :  but  where  one 
it.jr  places  the  property  in  the  hands  of 
writer,  and  the  act  is  not  an  impracident 
he  9hall  not  be  answerable  for  lo^s. 
)RD  £i.DO!«,  In  Chambert  v.  Mlnchiiu  7 
Jr.  197,  193.  thus  explained  the  rc5*u]t 
?  investigation  of  all  the  case^.    Execu- 
wcre  by  the  old  law  contradistini^aished 

trustees  thus  far. — It  was  laid  down  as 
ifrai  rule,  that,  were  executors  joined  in 
ei|)t,  both  having  the  whole  power  over 
fu!i(!,    both   were  chargeable.     Where 
as  joined,  each  not  having  the  whole 
"iv,  and  the  Joining  being  necessary,  only 
xr«on  receiving  the  money  was  by  the 
Til  rule  chargeable.     It  is  impossible  to 
\  that  the  rule  as  to  executors  has  been 
a  flown  in  acme  degree  by  some  of  the 
a'^/horities ;  and  I  will  add,  in  a  much 
t-rT  degree  by  those  authorities  than  by 
•reccdentd,  to  which  they  refer :  for  with 
rd  to  some  of  those  cases,  where  execn-- 
were  not  charged  for  joining,  it  might  be 
I'aincd,   that  if  a    sole  executor  had^ 

I 

^r  the  same  circumstances,  put  the  money 
the  hands  of  the  banker  or  of  a  stranger, 
'le  executor  would  not  have  been  charge- 
:  and  then,  if  one  executor  puts  the  pro- 
V  into  the  bands  of  the  other,  who  hap- 
^  to  be  tbe  banker,  or  in  such  a  situation, 
il.e  act  is  not  improvident,  tho>c  autho- 
^  npon  &uch  circumstances,  cannot  afford 
J'dir  distinction. 

Editob. 
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In  rb  Boobd.     Solicitob. 


Coi'WTBY     Attorxiei   and  their    Loxnoif 
AoBKTS. — Whether  the  Bill  of  Coats  of  a 

London  Agent,  upon  the  application  of  the 
Count  nj  Solicit  or,  is  or  h  not  taxable;  and 
ffxn,  iv'hether  ax  (f  course  oi*  upon  terms. 

The  deci.^ion  of  the  Master  of  the  Rolls  in 
this  case  (a)  is  under  appeal  before  the  Lord 
Chancellor,  which  will  probably  be  heard  utwt 
term. 


COURT  OF  COMMON  PLEAS -fefi.  3. 

(Sittinya  at  A«i  P'rius.) 
Stuart  r.  Cakroll,  Kut.  and  another* 

SuKBiFF  LKyf.—Liahilitt/  of  Sheriffs  for 
neqlifjenre  in  the  execution  of  their  duty-^ 
Faljfe  return  to  IV nt  of  Ca,  Sa. 

This  was  an  action  against  the  late  8h^ 
riif  of  Middlesex,  for  a  talse  return  to  a  writ 
of  ca,  9a. 

It  appeared  that  the  pluintiff  hnd  recovered 
a  judirment  a^^ainst  a  person  of  the  name  of 
iiardiman,  and  insned  an  execution  against  him 
for  .£2.>.     The  writ  was  put  into  the  hands  of 
a  sheriflTs  oflirer.  and  after  the  lapse  of  a  con- 
siderable period  the  sheriflF  was  ruled  to  return 
the  writ,  in  obedience  to  which  he  returned 
that  the  defendant  was  not  to  be  found  in  his 
bailiwick  ;  whereas  it  was  proved,  on  the  part 
of  the  defendant,  that  Hanliman,  who  was  an 
omnibus  driver,  was  scea  frequently  in  the 
course  of  several  months,  sometimes  acting  as 
driver  and  sometimes  as  conductor  of  his  om- 
nibus, plying  alonj?    the   New-road    between 
Paddington  and  the  Bank. 

Verdict  for  the  plaintitl— Damages,  £12. 10«. 

QUARTER  SESSIONS,  MIDDLESEX. 

April  5. 


Charge  op  Mr.  Sergeant  Adams  to  the 

Grand  Jury. 

A9  to  the  possession  of  Stolen  Goods, 

The  Chairman  said,  that  the  labour  they 
would  have  to  pet  form  at  the  present  session,  be 
regretted  to  say,  would  be  very  heavy.  There 
were  already  50  cases  of  felony  in  the  calendar ; 
but,  at  the  same  time,  it  was  satisfactory  to  a 
certain  extent  to  know  that  moat  of  the  otiences 
were  of  a  trifling  character,  and  had  been  very 
properly  hionaht  back  from  another  tribunal  to 
this  court,  where  they  were  originally  intended  to 
be  tiied.  He  then  referred  to  the  establishment 
of  the  grand  jury,  and  the  nature  of  the  duties  it 
was  called  upon  to  perform,  and  remarked  that  it 
was  for  those  gentlemen  he  was  then  addressing 
to  stand  between  the  malignant  passions  of  some 

(a)  See  anlc,  p.  3*0. 
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and  the  erroneous  judgments  and  officiousness  of 
conduct  of  others,  who  might  be  induced  to  accuse 
parties  of  crimes  without  reasonable  or  probable 
cause,  and  determine  whether  there  was  sufficient 
to  send  them  before  that  court  for  trial.  He 
next  alluded  to  Parkhurst  prison  in  the  Isle  of 
Wight,  which  had  been  established  for  the  re- 
claiming juvenile  offenders,  and  giving  them  a 
^ongh  education,  hi  addition  to  rendering  them 
industrious  and  useful  artizans,  and  observed  that 
the  experiment  had  been  tried  most  successfully. 
He  hoped  the  day  was  dawning  upon  them  when 
the  law  Would  be  so  improved  as  to  empower  the 


because  thoy  were  9ut  of  conditioo.  Loti 
D UNMAN,  after  referring  to  1  or  2  reported  a»e 
on  the  Home  Circuit,  told  the  Jury,  that  ii  il 
pri«i0ner  took  (he  wheat  without  htsmaster*5per 
mission  even  to  give  it  to  bis  master  6  faorsts,  rikt 
constituted  a  felony.  Guilty  of  sieaiiog  u 
wheat  to  give  it  to  his  master's  horses. 
Sentence  one  month*s  hard  labour.  (1) 


(I)  For  illustrations  upoa  the  fluetaatioi 
of  the  Common  Law,  and  the  fdoptioo  < 
subtle  distinctions,  aud  tbe  diffieultie^  vkwl 
criminal  tribunals  of  this  country,  in  the  adminiJ  result  from  the  mere  want  of  certaia  wk 
stration  of  it,  to  distinguish  between  the  adult ''for  defining  offences.     See  WeMUm**  Cm 
the  adept  in  crime,  and  the  uneducated  and  ^n-]  ^^^^^^  2d  Ed.  dd.  227   238    422. 


practised  offender,  and  he  need  hardly  say  that 
the  justices  of  this  country  would  rejoice  when 
auoh  a  period  arrived.  There  was  one  point  to 
which  he  wished  to  draw  the  attention  of  the 
jury,  as  some  misconception  occasionally  existed 


NORTHERN  CDRCUIT. 
Liverpool,  April?, 

Gay  f>.  MARri!7. 


respecting  it: — the  time  that  stolen  goods  re-|i  Special  Jury.  - 

iMined  in  possession  of  the  accused  was  quitel  ^'^^^^P^'^^^—T^^^  liabUUksfor  proper^ 
immaleriAl,  it  was  sufficient  that  the  owner  had  i     ^. ,         helomjing  to  Travellers. 

This  action  was  brought  by  the  piramtm/ 


parted  with  them,  if  it  was  only  for  a  few  minutes. 
Fbr  the  purpose  of  laying  down  a  principle  for 


traveller  for  a  jeweller's  bouse,  to 


their  guidance,  be  woukl  mentbn  two  esses.     a|.'JJ«,  ^^«n<^*»  the  landlord  of  the  Saddle 


Dale-Street,  the  value  of  a  large  amount  of  je 
lery  alleged  to  have  been  stolen  from  the  i 
while  the  plaintiff' was  *stDp(>ing  ther« 

Mr.  H^ightmafif  for  the  |>Uiati§»  stated 
an  arrangement  had  been  come  to   which 
render  it  unnecessary  for  the  case  to  p 
The  plaintiff  although  a  toset  to'  a  l«fge 


thief  once  tore  an  ear-ring  out  of  a  lady's  ear, 

and  he  dropped  it  in  her  curl,  the  judges  in  that 

case,  held  that  the  accused  had  had   sufficient 

possession,  although  but  for  two  or  three  seconds, 

\q  coBivict  him  of  ,the  robbery.     The  otha  case 

eame  before  him  at  the  Warwick  assizes,  about 

two  years  ago  : — ^a  shopkeeper,  who  had  been ,  . 

stffsral  times  robbed,  at  length  adroitly  placed;  (»«^^y  1,7QQ/.),  fell  the hatdsMf  4»f  maWn, 

some  string  round  his  cJieese,  whiehhe  fasteaed  ,^^*r^'°  pay  the  fuU  loss,  although  he  was 

to  the  counter.     The  thief  came  in^  and  popped   *»**>*«'  *"^  ^^^  therefore  consented  to  an  i 

the  cheese,  into  a  basket,  and  off  he  ran ;  but,   ""^"^  ^7  ^,^^^^  "^  ^^^^  *^^  ti^O»*tfRfras 

befort  he  had  got  far,  the  cheese  jumped  out  of  ^^^^  his  property.  » 

the  basket,  and  inasmuch  ae  it  was  fastened  to"     ^t,    Cre»9weU,  on  behalf  of  the  de 

the  prosecutor's  counter,  the  court  held  that  it  \  ^f}^  ^?  "^^  ^®"  aware  the  law  was  apinst 

was  never  out  of  his  possession,  and  the  accused  ^[*«"*  *"  the  absence  of  any  prcvioas  n 

was  acquitted.     The  learned  sergeant  added  that,  i  ™*  ^«  ^.^^  not  take  care  of  the ipiopcfty, 

abemrd  as  these  distmctions  might  impear,  it  was  i^e  had  told  hiinsq,  although  the  facts  roig 

neeessary  for  the  ends  of  justice  that  some  defined  : »"  ^'\  ^V°"' '  ^';.       ^'''  .^^T'  ^i^^?'V  • 
and  correct  principle  should  be  laid  down.  ««n'«^  ^^^^  *  verdict  should  "be  fcund  for 


I^Wiftfi. 


MIDLAWD  CUttCUIT. 

lioKTHAftf To>i,  Mar.  4. 

Rcoi^A  t^  Mould: 

tahmg  hU  Mcuter's  goods  for  his  Ma^r's 
use  dwR  he  t^eld  guilty  ^  stealing  and  he 
'  puniAed  oiccordv^gfg. 

J.  Mould  was  mdkied  ibr  stealing  some  wheat 
from  his  master.  It  appeared  that  the  prisoner 
took  the  wheat  to  give  it  to  his  master's  horses. 


plaintiff. — Damages,  500/. 


I  I 


Innkeepers  are  clearly  cbaraeable  for 
goods  of  guests  stolen  or,  IcMrt  out  of 
inns,  and  this  without  any  ooatimct  or 
ment  for  that  .purpose :  fqr  j^be  law 
tjiem  liable  in  respect  .of  ^^  ^7^^\ 
in,  refpec^of^  their. .b^j?g^^|c^"*^j 
and  aUowed  of  bjr  ^^aw^  4o?.;^%j^#, 
security  of  traders  ^pd,  trs^y;^J|^  r l^H^ 
Ab.  tit.  Inukeeper%  c.  4*  •l^,,*^^  * 
266.  8  Co.  32  n. 


-*'i 


Ltlttri  iu  ilit  Editor, 
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'BS    BDITOR  OP   THE    LXOAL   GL'IDS. 

—In  the  last  nnmber  of  jonr  yalu&ble 
it  ion  is  inserted  an  answer  to  Prob- 
.  vol.  3.  of  the  quesiioD,  '^  When  a 
Jt  is  to  be  performed?'*  by  J.  A.  M., 
1  a  preratory  tetter,  states  that  he  has 
a  different  Tiew  of  the  subject  from 
Ai.PBOHSo ;  wboee  answer,  according 
W.  M.'s  dictuniy  does  not  appear  to 
eractljr  meet  the  problein.  Now  it 
>t  follow  that  becaase  J.  A.  M.  takes 
'ent  view  of  yoar  problems  than  jour 


place  is  where  these  cootraots  are  mostly 
called  into  question),  for  there  it  is  considered 
equally  incumbent  on  the  purchaser  to  ask 
for  the  abstract  as  for  the  vendor  to  deliver 
it;  and  if  the  abstract  be  not  delivered  in 
time,  or  objections  arise  to  tlie  title,  although 
the  vendee  may  bring  an  action  at  law  for 
non-performanco  of  the  agreement,  yet  the 
vendor,  if  he  can  insist  on  the  contract  being 
specifically  performedi  may  file  a  bill  for  a 
specific  performance,  and  an  injunction  to 


restrain  proceeding  at  law  ;  and  the  vendor 
orrespondents,  that  he  is  to  be  tnfalli>  '  may  file  his  bill  for  a  performance  in  specie^ 
i<elf ;  for  when  you  state  a  problem  J  i  although  the  vendee  may  have  recovered  his 
ime  yea  intend  in  tlte  answer  that  the  Idejiosit  at  law  ;  and  this  interference  of  the 
law  oa  the  subject  should  be  stated  ;  |  court  of  equity,  be  it  known  to  J.  A.  M.  and 
lore  especially  that  a  rule  of  equity,  |all  those  whom  his  sublime  hallucinations 
1  different  ru?e  on  the  same  point  pre-  'may  have  misled,  can  only  be  prevented 
It  law,  ought  to  be  noticed  as  well  as  (where  the  title  cannot  be  made  out  withili 
Iter ;  and,  therefore,  I  apprehend  that  the  time  limited)  by  expressly  declaring  in 
ill  agree  with  me,  that  before  J.  A  M.  jthc  agreement  that  the  contract  shall  be  void 
voursby  a  side-wind  to  cast  a  slur  upon  '  if  the  title  cannot  be  made  by  a  stated  time. 
oduction  of  Alpbonso,  he  ought  to  be   In  conclusion,  as  J.  A.  M.  does  not  seem  to 


i^d  that  hig  aicn  production  is  free  from 

ippearance  of  inattention  which  at  pre- 

i  seems  to  possets.     The  paragraph  io 

M.'s  reply  which  I  would  call  yoar 

ion  to,  is  doubtless  **  intended  *'  as  a 

:t  extract  from  the  valuable  work  he 

and   which  I  must  say  he  seems  to 

bn  tilts  occasion  abnsed.    It  is,  '<  where 

'  act  is  to  be  delivered,  or  a  convey- 

Ltcutedf  on  or  before  a  oertaia  specified 

kc  time  fixed  is  considered  to  be  of 

Jiice  of  the  contract ;  and  the  vendee 

'clnd  the  contract  if  the  vendor  be 


understand  or  notice  the  dificrence  betweeo 
rules  of  law  and  rules  of  equity,  I  would  ad- 
vise him  before  attempting  to  criticise  the 
productions  of  others  to  clear  his  own  vision, 
and  make  himself  ma<iter  of  his  subject 
I  am,  Mr.  Editor, 
Your  obedient  servant,  E.  A. 


TO  TnS  BDITOR  OP  THE  LEGAL  GUIDE. 

Sir, — Your  correspondent  E.  A.  has  an^ 
swered  Problem  VI.  vol.  3,  p.  338,  <<  What 
is  an  estate  tail  by  implication  V  and  has 
supported  the  view  he  has  taken  of  the  sub- 
y  before  or  on  the  exact  day,  although  ject  by  several  examples  or  cases  which  have 
ilor  has  not  in  the  interim  to  insist  'been  decided,  but  not  one  autTiority  has  ho 


t«trict  an  execution  of  the  contract." 
llie  verbal  sense  of  this  passage  was 
[clear,  one  might  have  less?  trouble  in 
Kmgon  the  law  of  it;  but  as  I  find^ 
Me  it,  and  inform  J.  A.  M.  through 


K  lliis  rule,  if  he  bad  read  the  snbject 
joiily  presumes  to  write  but  to  criticise 
ll^e  would  find,  does  not  prevail  in 
^and  does  not  J.  A.  M.  know  that 


!l 


given  for  what  he  has  advanetd^    The  ob- 
ject of  the  preWJtot  therefore  is  (through  the 
medium  of  your  valuable  joamal)  to  request 
that  E.  A.  will  be  good  enough  to  f^raUl& 
the  references  to   the  several  cases  he  Ka» 
quoted,  as  I  wish  to  examine  the  same  ;  aa^^ 
by  so  doing  he  wUi  oblige^  Sir, 

YottT  obeAient  serfaat, 

H.  B.  M. 
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On  the  English  Lxiw  of  Bailments. 


chattels  to  somebody  who  is  to  carry  them, 
or  do  something  about  them  gratis^  without 
any  reward  for  such  his  work  or  carriage. 

As  to  the  first  sort,  where  a  man  takes 
goods  in  his  custody  to  keep  for  the  use  of 
the  bailor,  I  shall  consider  for  what  things 
such  a  bailee  is  answerable.    He  is  not  an- 
swerable if  they  are  stole  without  any  fault 
in  him,  neither  will  a  common  neglect  make 
him  chargeable,  but  he  must  be  guilty  of 
some  gross  neglect.    There  is,  I  confess,  a 
great  authority  against  me;  where  it  is  held, 
that  a  general  delivery  will  charge  the  bailee 
to  answer  for  the  goods  if  they  are  stolen, 
unless  the  goods  are  specially  accepted  to  keep 
them  only  as  you  will  keep  your  own.  But  (^) 
my  Lord  Coke  has  improved  the  case  in  his 
report  of  it ;  for  he  will  have  it,  that  there 
is  no  difference  between  a  special  acceptance 
to  keep  safely,  and  an  acceptance  generally 
'  to  keep.    But  there  is  no  reason  nor  justice 
in  such  a  case  of  a  general  bailment,  and 
where  the  bailee  is  not  to  have  any  reward, 
but  keeps  the  goods  merely  for  the  use  of  the 
bailor,  to  charge  him  without  some  default 
in  him.     For  if  he  keeps  the  goods  in  such 
a  case  with  an  ordinary  care,  he  has  per- 
formed the  trust  reposed  in  him.     But  ac- 
cording to  this  doctrine  the   bailee  must 
answer  for    the  wrongs   of   other  people, 
which  he  is  not,  nor  cannot  be,  sufficiently 
armed  against.   If  the  law  be  so,  there  must 
be  some  just  and  honest  reason  for  it,  or  else 
some  universal    settled  rule   of  law   upon 
which  it  is  grounded,  and  therefore  it  is  in- 
cumbent upon  them  that  advance  this  doc- 
trine to  show  an  undisturbed  rule  and  prac- 
tice of  the  law  according  to  this  position. 
But  to  show  that  the  tenor  of  the  law  was 
always  otherwise,  I  shall  give  a  history  of 
the  authorities  in  the  books  in  this  matter, 
and  by  them  show,  that  there  never  was  any 
such  resolution  given  before  SouthcoUfs  case. 
The  29  Ass.  28.  is  the  first  case  in  the  books 
upon  that  learning,  and  there  the  opinion  is, 

(6)  Lord  Raym.  666. 


that  the  bailee  is  not  bhargeable  if  the  goods 
are  stole.     As  for  8  Edw.  2.  FiUk.  Detinue, 
59.  where  goods  were  locked  in  a  chest,  and 
left  with  the  bailee,  and  the  owner  took 
away  the  key,  and  the  goods  were  stolen,  it 
was  held  that  the  bailee  should  answer  for 
the  goods ;  that  case  they  say  difiers  becaast 
the  bailor  did  not  trust  the  bailee  with  tbem. 
But  I  cannot  see  the  reason  of  that  diffe- 
rence, nor  why  tlie  bailee  should   not  be 
charged  with  goods  in  a  chest,  as  well  as 
with  goods  out  of  a  chest ;  for  the  bailee  has  u 
little  power  over  them  when  they  are  oat  ol 
a  chest,  as  to  any  benefit  he  might  have  b,^ 
them  as  when  they  are  in  a  chest,  and  he  hai 
as  great  power  to  defend  them  in  one  cases 
in  the  other.    The  case  of  9  Edw.  4.  40.  b 
was  but  a  debate  at  bar,  for  Danby  was  ba 
a  counsel  then,  though  he  had  been  Cki^ 
Justice  in  the  beginning  of  Edw.  4. ;  yet  U 
was  removed,  and  restored  again  upon  th 
restitution  of  Hen.  6.  as  appears  by  Dugdaie 
Chronica  Series.    So  that  what  he  said  can 
not  be  taken  to  be  any  authority,  for  hespok 
only  for  his  client;  and  Oenny^  for  hb  clleo 
said  the  contrary.    The  case  in  3  Hen.  7.  ^ 
is  but  a  sadden  opinion,  and  that  by  half  tl 
Court ;  and  yet  that  is  the  only  ground  f< 
this  opinion  of  my  Lord  Coke,  which  bedti 
he  has  improved.      But   the    practice  h 
been  always,  at  Ouildkallf  to  disallow  th 
to  be  a  sufficient  evidence  to   charge  tl 
bailee.     And  it  was  practised  so  before  n 
time,  all  Chief  Justice  Pbmbbrton's  tim 
and  ever  since,  against  the  opinion  of  tb 
case.    When  I  read  8outheote*s  case  bei 
tofore,  I  was  not  so  discerning  as  to  disi 
low  that  case  at  first ;  and  came  not  to  be 
this  opinion  till  I  had  well  considered  a 
digested  that  matter.    Though^  I  must  c< 
fess,  reason  is  strong  against  the  case 
charge  a  man  for  doing  such  a  friendly  i 
for  his  friend ;  but  so  far  is  the  law  ^ 
being  so  unreasonable,  that  sucli  a  bailct 
the  least  chargeable  for  neglect  of  any.  1 
if  he  keeps  the  goods  baSed  to  him  but  as 


The  Dublin  Law  Instituie. 
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ps  hid  own,  though  ht  keeps  hb  own  bnt 
li^entlj,  jet  he  is  not  chargeable  for 
n ;  for  the  keeping  them  as  he  keeps  his 
I U  an  argament  of  his  honesty.  AJor- 
i,  he  fihall  not  he  charged  where  they  are 
m  without  any  neglect  in  him.  Agree- 
to  this  ia  Braeton^  lib.  8.  e.  2.  90.  b. 
apud  ^ptem  rei  dsponitur  re  Mfgatur, 
\  ea  re,  quam  aeoepU,  restUuenda  tene- 
e(  etiam  adid,m  quid  tM  re  depoiiia  dole 
nigerit;  etdpm  atOemn&mine  nan  tenetur, 
«f  desidim  tmi  negUge/ntiat,  quia  qui  neg- 
tl  amico  rem  cugtadiendam  tradit,  eUn 
^  propria  fatuitati  hoc  debet  imputare.'' 
appose  tlie  bailee  is  an  idle,  careless, 
ken  fellow,  and  comes  home  drank,  and! 
»  all  his  doors  open,,  and  by  reason' 
lof  the  goods  happen  to  be  stolen  and 
wq;  yet  he  shall  not  be  charged,  be- 
Mt  18  the  baibr's  ownfoUy  to  tmst  such 
Je  fellow,  (a)  So  that  this  sort  of  bailee, 
e  least  responsible  for  negjlects,  and 
r  the  least  obb'gatien  of  any  one,  being 
d  to  no  other  care  of  the  bailed  goods 
be  takes  of  his  own.    This  Bractan  I 


would  not  charge  him  with  all  sorts  of  neg* 
lects  :  for  if  such  a  promise  were  put  into 
writing,    it  would  not  charge  so  far  evem 
theiK     Hob.  34.  a  covenant,  that  the  cove* 
nantee  riiall  fauTe,  occupy,  and  enjoy  certain 
lands,  does  not  bind  against  the    acts  of 
wrong  doera.    8  Cro.  214.  ace.  2.  Cro.  425. 
ace.  upon  a  promise  for  quiet  enjojrment. 
And  if  a  promise  will  not  charge  a  man 
against  wrong  doers,  when  put  in  writing,  it 
is  hard  it  should  do  it  more  so  when  spoken* 
Boot.  &  Stad.  190.  is  in  point,  that  though  a 
bailee  do  promise  to  re-deliTer  goods  safely, 
yet,  if  he  have  nothing  for  the  keeping  of 
thetay  he  will  not  be  answerable  for  the  acts 
of  a  wrong  doer.    So  that  there  is  neither 
sufficient  reason  nor  authority  to  support  the 
opinion  in  Scuthcote^  caee.'  If  the  bailee  be 
guilty  of  gross  negligence,  he  will  be  charge- 
able, but  not  for  any  ordinary  neglect. 

{To  b9  omtimmd.) 

THE  DUBLIN  LAW  INSTITUTE. 


We  have  received  anodier  communication 
from  Tristrak  Kbhnxut,  Esq.  the  Prih. 
Itedis,  I  confess,  an  old  author;  buti  ^^^^^  of  ^hi   Institute,  whose  meritorious 

and  unceasing  exertions  in  its  behalf  are 


is  his  doctrine  is  agreeable  to  reason, 
to  what  the  law  is  in  other  countries. 
civil  law  is  so,  as  you  have  it  in  Jueti- 
*  Inst.  lib.  8.  tit.  15.  There  the  law 
forther;  fbr  there  it  is  said,  "  Ex  eo 
'^netur,  H  qtUd  doio  commiserit :  eulpw 
1  nomine,  id  est,  dendim  ac  negligentUB, 
tmetvr,  liaque  securus  est  qui  parum 
^i^custoditamremfurtoamiecrit,  quia 
^gligenti  amico  rem  custodiendam  tradit, 
^  sed  mafaciUtaiif  id  impuiare  debet.'* 
iat  a  bailee  is  not  chargeable  without  an 
rent  gross  neglect ;  and  if  there  is  such 
«s  neglect,  it  is  looked  upon  as  an  evi- 
t  of  fraud.  Nay,  suppose  the  bailee 
rtakes  safely  and  securely  to  keep  the 
^y  in  express   words;   yet   even   that 


'  ^t  see  Ooonmui  v.  Jenkfas,  S  Adol.  8c  EU. 


beyond  all  praise,  and  command  the  warmest 
gratitude  from  all  connected  with  it 

We  are  much  pleased  to  observe  the 
opinions  given  by  the  Profbssors  of  Law  in 
London  as  to  the  great  utility  of  this  Insti- 
tution, and  the  advantages  it  would  derive 
from  having  a  Charter  of  Incorporation, 
i  which  should  extend  its  influenoe  and  utility, 
and  by  such  extension  promote  the  object  it 
has  in  view,  viz.—- to  cultivate  the  study  of 
Law  as  a  Science.  Law  like  Politics,  con- 
sidered as  an  exact  Science,  that  is  to  say — 
as  a  Science  capable  of  actual  demonstration 
— is  infinitely  deeper  than  many  suspect. 
To  seek  for  the  demonstration,  a  system  of 
legal  education, based  upon  the  origin  ofIan>, 
must  be  established,  and  such  appears  to  be 
the  plan  of  this  excellent  Institute.  Virtue 
and  vice,  approbation  and  disapprobation. 


%^1'rt* 


•/^w     ^¥    \»  ''     ••     ^^i«»    rut  sf?*:  asv.f;c  1' 


^  * 


Hi 

4 

I  .-4 

=!< 

It 


» 


EXSs.  il 


/'  tf  A^».«Mfty^»  '.oi*'  v*^  ^v^--'  y,«^tr  ♦tV>tii  t^t '  ii  «.t j»i«r:  iiT^k  »js.»  I 

»«.^;*.  A*4   yit^" ^A  A  i**\uUA^  %tA  tLSt  Cii  ^  ujl-It  of  d:oi£  fn« 
M  >4/  ^  *«'A//u.^  ^->y;  ^f'.-,^  l/jiK  tf  Ut^iQidtoM  '  ^e  are  stEBdeA  sd 

**  '/m  ///W,»vV/f.  '^  A/^**f*^  ^tj  it^  la^fT-'      First,  I  refer  H.  D. 
y0/0h»jL4  t/tw  h'^,^^,  «rwi  //r«^  tU'p  t/zWArd*   low's  decree  im   Ksi^ 

\Asi4t9ku  U9U  f^fttt^'n/kWy  iUr^iy^uad  t/>  aMitt       Second — 1  BolL  Abw837.;  1  Bvrcj 

liMM  j/-4  t.Uffk*  m  \ff*f\f'4fU$n  tot  titeir  etzml- 

hHU*mf  [fft,i^m*\y  U$  i\hk\f  \h:\u^  hAmititA  a«» 

HiUtim^u  i4f  ^A\t\Utr%f  i\nr,y  cannot  well  be 

$$iiuU  U$  luttti  thtt  Y/htkU  urid  wj»lief  of  tb^* 

itUuUui  far  iUn  l/ttf,  mmI  the  atUirney  actually 

ill  \irHvUttt» 

**  Sour  intiitutlon  takni  a  wider  range,  it 
ut\iitU»  ImlUdriniinaUtly,  itudentf  in  either 
hruiwU  of  the  |irofi<»Hlon,  and  afibrds  then) 
riiiillliliii  fur  M(*r|ulrlnK  a  knowledge  of  law, 
wliioli  i^^^y  W"til<l   A^^^'k  In  vain  to  obtain) 


15.  S.  564.;  4  Res.  28S.;  2  Sibl  4 

Third— Ibid.  ^ 

Fourth-^  Bing.  243. ;  4  B.  mad  A.  ^ 
Fifth— Walter  r.  Drew,  C-  H.  3T2.    ' 
Sixth— Freem.  C.  R.  40. 
Seventh— 2  Atk.  307. 
Eighth— Cro.  Jac.  427. ;  Amb.  39^1 
Ninth — Cro.  Jac.  448. 
Tenth— Cro.  Jac  290,  005.  j  7  T.  RSI 
17  VeB.  479.  E.  i 


Answer  to  Problem  19,  Vol.  III.  389 

ro  THB  iDiTOR  OF  TBB  LBOAL  GUiDs.        preseiTe  the  more  importaot  interest  which 

tlie  freeholder  has  as  owner  of  the  fee,  courts 

SWER  TO  PROBLEM  XIX.  Vol.  a'  of  equity  hold  that  hu  beneficial  interat  in 
iirs  OP  Ybais  to  ATffiirD  thb  Ivhbri-  •  a  term,  the  purposes  of  which  have  been 

TA2ICB.  satisfied,  shall  be  attendant  upon  the  higher 

Fhat  is  the  nature  of  a  term  to  attend  jj  estate  of  which  be  is  seised,  be  consolidated 

with  the  fee,  follow  it,  and  be  charged  with 
all  incumbrances  subjected  to  by  the  owner 
of  the  fee. 

The  consequence  is  that  this  last  men- 
tioned equitable  interest  in  the  term  is  not 


Inheritance  ? 

W  the  known  rules  of  law,  an  estate  for 
rs  confers  a  title  to  the  possession  of  land, 
inguished  from,  and  independent  of,  the 
a  or  freehold,  and  which  entitles  the 
)or,  during  the  continuance  of  the  term, 
ach  possession  of  the  land  against  the 


1 


treated  as  a  chattel,  and  therefore  it  will  not 
become  liable  to  be  forfeited  if  the  owner  of 
on  in  whom  the  freehold  remains,  and  i  the  fee  commits  felony ;  it  was  not  previ- 
lersoDS  claiming  under  him  subsequently  ously  to  3  &  4  W.  4.  c.  104.  liable  to  his 
le  creation  of  the  term,  notwithstanding  !  simple  contract  debts,  but  was  together  with 
:h  (subject  to  the  interest  of  the  termor),  jthe  fee  on  which  it  was  attendant  real  assets. 
rights  of  the  freeholder  and  those  claim-  |  It  does  not,  as  against  the  heirs  or  devisees 
Dnder  him  as  such  continue  in  their  full  of  the  ceetui  que  trust,  prevent  the  attach- 
I  force.  I  ment  of  dower  or  courtesy,  and  if  the  inhe- 

riginally  terms  for  years  did  not  receive  ritance  escheat,  the  term  retaining  its  indis- 
lOch  protection  from  Courts  of  Law  as  soluble  qnnlity  will  accompany  it. 
r  estates,  they  being  then  created  for       Long  terms  of  years  thus  becoming  in  fte- 


t  periods  only,  in  order  to  give  the  oc« 
LDt  some  certain  interest,  independent  of 
ireeholder,  though  not  interfering  in  the 
itest  degree  with  the  latter^s  relation  as 
nt  to  the  lord.    But  it  being  discovered 

SQch  terms,  when  extended  in  their 
ition,  might  be  applied  with  advantage 
iortgage  transactions,  and  in  settling  and 
Dging  real  property  according  to  the^ 
ssaries  or  notions  of  an  advancing  state 
civilization,  they  were  commonly  i»- 
Dced  for  various  purposes,  such  as  rais- 
money  for  the  payment  of  debts,  securing 

charges,  and  jointures,  for  raising  por- 
i  for  younger  children,  or  daughters,  or 
s  of  money  for  the  benefit  of  parties 
ing  no  estate,  or  only  a  particular  estate 
le  premises. 

he  beneficial  interest  in  a  term  of  this 
Lrei  where  the  person  has  no  higher  in- 
st  in  the  estate,  is  treated  as  a  chattel 
U  and  is  on  that  account  transmissible  to 
wnal  representatives.    But  in  order  to 


quent  use,  an  important  conseqaence  beyond 
the  first  objects  of  their  creation  was  that  of 
making  them  attendant  upon  the  freehold 
and  inheritance  of  the  estates  out  of  which 
they  were  carved,  a  term  of  years  will  be- 
come so  attendant,-»upon  an  express  decla- 
ration providing  and  declaring  that  it  shall 
be  so, — ^where  the  same  person  is  benefi- 
cially entitled  both  to  the  term  and  the  fee, 
whether  his  interest  in  the  former  be  equi- 
table and  in  the  latter  legal,  or  vice  versa, 
so  that  a  merger  would  take  place  if  the 
legal  interests  in  both  were  united  in  the 
person  beneficially  entitled  to  them,  or  if 
such  merger  would  not  take  place  on  ac- 
count of  intervening  legal  estates,  yet  if  the 
same  person  is  also  beneficially  entitled  to 
those  intermediate  estates,  or  if  they  were 
created  by  him,  or  raised  only  for  securing 
mortgages  or  other  charges,  the  term  is  in 
all  such  cases  attendant;  where  a  termor 
purchases  the  inheritance,  and  takes  a  con* 
veyance  of  the  fee  in  the  name  of  a  trustee. 
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Aetermin  himself  will  be. attendant  upon 
h\A  equitable  fee  simple* 

Tbe  nature  of  the  beneficial,  interest  in 
terms  attendant  upon  the  iuhoritaQce  having 
thaa  beoome  settled,  the  advantage  ofpre- 
eerving  and  assigning  them  from  lime  to 
time,  with  an  express  declaration  that  they 
should  be  )9o  attendant^  became  .apparent, 
such  assignment  and  acknowledgm^b  of 
them  as  subsisting^. preventing  the  legal  pVe- 
sumptioB  of  their  hftriag  beeii  surrendered* 
Through  ibis  trustee  of  a  term  the  freeholder 
is  in  many  insiahseU'. enabled,  to  deduce  an 
earlier  and'  more  satisfkotorj  title  tOi  the 
possessioh'^than  he  ean  to' the  inheritanoej 
and  if  his  liitle  to  the  lattier  should  be  found 
defective  or  oharged,  he  wx)nld  still  be  euti* 
tied  in  right  of  tha  term  to  the  ppaseseion  of 
the  land  dnrfng'ita  oontiauaiice,  freed  and 
absolutely  discharged  of  and  from  all  rights^ 
dispositions^  chavges,  or  daonmbviinoes  what- 
soever, made  subsequent  to  tlie  creation  of 
sitch  term«  which  is  the  grand  object  now 
sought  for  hf  oonveyancers,  in.  obtaining  the 
assignment  of  a -term^  to  attend  the  inhe- 
ritance.       ' 

The  assignment  of  an  4Kitsta]iding  term 
protects  only  purchasers  for  a  valuable  con- 
sideration, w^ithout  notice  at  Wie  titas  of  their 
purchase  of  thei  incumbrance  against  which 
they  seek  to  be  proteoted.  There,  are,  how* 
ever,  two  ^esoeptiontito. this  rule  regarding 
notice,  one' of  which  is  in  the  case  of  dbwer, 
against  which  a  purchaser  with  notice  is 
allowed  to  protect  himself,  if  he  takea  an 
actual  assignment  of  the  lenv ;  and  the  other 
is  in  the  ease  of  specialty,  debts  dui  to  the 
crown,  against  which  a  term  will  not  {votect 
a  purchaser  even  without  notice.  But  it  is 
not  necessaij  that  the  person  endeavouring 
to  take  the  beneik  of  an  attendant  term 
should  be  without  notice  at  the  time  he  /pso- 
cures  the  assignment  of  it,  so 'that  Jiewas 
clear  of  notice  at  the  time  of  his  purchase. 

It  will  thus  be  seen  that  the  advantage 
secured  by  the  assignment  of  an  outstanding 

rm  is  the  protection  of  the   estate  from 


being  defeated  i>r  injured  by  prior  titlaand 
charges,  of  which  the  purchaser  is  unac- 
quainted-at  thelime  of  his  purcfaifle^  however 
valid  they  may  be^  or  bj^  .^fif  subssqaent 
disposition  by  the  vdndof.  By  neglecting  to 
take  such  assigiiment,  he  exposes  himself  to 
the  risk  of  some  ether  person,  whose  interest 
may.befiacquiro^  subsequently  to  his  own, 
getting  tho  benefit  .pf|  aiid  «LslBg  the  term  to 

bis  detriment.  > .(  r  :  r  ;  -  . 
.  In  practice,  it.isxiow  a.i;ule.tfor  thepnr- 
chaser  tp  nequirf^.an .assignment,  or  surrendt; 
pf  all  t^ms  which,  have  bsifso  previously  as- 
signed to  atteudf  Bt^d*  aOf  asaigument  or  sur- 
render of  any  outstanding  terms,  even  vh«n 
they  have, never  been  so  asngned*  (a) 

A  general  declaration  in  a  conv^and 
that  a  term  left  in  the  old  trustees  should  bi 
held. by  them  in  tjrust  for  the  purchaser,  vril 
not  protect  against  a  title  of  dower,  and  ii 
considi^red  a  very  uusa^  waj  oif  disposing 
of  an  attendant  tern^«    , 

Sometimes  it  is  necefss^j  to  assign  m^ 
than  one  term  in  the  same  eatate,  by 
of  the  uncertainty,  of  which  of  them  woi 
be  available  for  jthe  pro(tection  of  the  ovnec 
But.^bere  itipj^e  is  a  term  sufficiently  ok| 
and,  qf  which  evc^ry  stqp  of  the  title  can  n 
easily  traced  and  indubitably  proved,  it  i 
sufficients  to.  ^assign  that  one  onlj,  and  sw 
render  the  others  (if  any.) — £.  A. 


flmi^ertal 

HOUSE  of'  lords.— kpnZ  13. 

FRIVOLOUS  SUITS  AT  LAW. 

Loid  Dbmman  moved  the  second  nadingi 
this  BiU.  (2^)  His  Lordship  obser?ed.  (to  Jl 
object  was  to  prevent  attomies  from  br  ^ 
actions  for  small  amounts,  with  the  view 
of  making  costs.  As,  however-»tt  naght  be 
necessary  to  take  legal  proceedings  |dr 
upon  land,  although  the  damage  might  not  hsi 
a  greater  amount  than  40^.,  these 
be  exempted  from  the  operation  of  the  bilL 

The  bill  was  read  a  second  time. 


(a)  See  Western's  ConYejancing,  VelL  4L  pw 
aeq. — Ed. 
fjb)  Secante,p.  S61. 
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HOUSE  OF  COMMONS^4pn/  16. 

Pkitilkob  Qubstioiv. 

Stockdale  V,  Hansabd. 
Sir  R.  Inolis  moved  that  the  order  of  the 
Td  iiwCant,  for  the  attendance  of  Mr.  Sheriff 
liKii  on  Wedaasdi^jp  the  6th  of  May,  be  dia- 
barged. 

Lord  J.  Russell  seconded  the  motion. 
The  motion  agreed  to. 

Sir  R.  lueus  also  more4»  '*  that  Thomas 
[oward,  the  younger,  son  of  Thomas  Burton 
[owardy  attorney  in  the  case  of  ^  Stockdale  o. 
[ansard/  be  forthwith  disehai^ed  without  pay- 
eat  of  fees." 
Motion  agreed  to. 

Sir  R.  IxoLis  then  moved,  **  that  Thomas 
eorge  Johnston  Pearce,  clerk  of  Thomas  Bur- 
D  Howard,  the  attorney  in  the  cause  of  <  Stock- 
ile  r.  Hansard^'  be  forthwith  discharged  with- 
it  payment  of  fees'* 
Motion  agreed  to. 

Sir  R.  Inous  said,  he  had  now  to  move  an- 
her  resolution,  that  Thomas  Burton  Howard 
!  discharged. 

The  Attorxe y-Gbkeba  l  said,  if  Mr.  Howard 
id  exhibited  any  signs  of  submission  to  the 
otise^  or  have  tendered  any  espression  of  re« ; 
et,  he  should  himself  at  once  have  seconded 
e  motion  for  that  gentleman's  discharge.     On ' 
e  contrary,  the  course  pursued  by  Mr.  Howard  | 
IS  most  contumacious,  and  the  case  had  been 
^ued  by  the  Hon.  Baronet  and  others  who 
d  supported  him  on  grounds  which  would  be 
b?ersive  of  the  rights  and  privileges  of  the 
ouse. 

The  House  divided  on  the  motion  : — 
For  the  motion   ....     22 

Against  it 42 

Majority  against  the  motion    — 20 
Sir  R.  InglSi  proposing  I  similar  motion  with 
spect  to  Stockdale^  which  was  negatived  with- 
(t  a  division. 

Sato  Kryorw^ 

COURT  OF  CHANCERY.— ilfarcA  4. 


Hrhii  e.  Rbina. 

RACTicB. — Am  to  the  cUseretionqfthe  Court 

to  ^rant  leave  to  amend  a  Bill  after  nUorc^ 

ing  a  Demurrer.  • 

This  was  a  bill  filed  by  the  agent  resident 

sre  of  two  Spanish  women  residing  out  of  the 

irisdiction,  against  the  Marquis  Beina,  a  Spa- 

1^,  residing  generally  in  France,  but  occa- 

onally  coming  to  this  country.     He  demurred 

>  the  bill  generally,  and  also  on   the  ground 

^  the  agent  had  no  interest  in  the  subject  of 

le  snit,  and,  therefore,  ought  not  to  be  made  a 


party.  '  The  Viee^Cbancdlor  allowed  the  de- 
murrer, and,  by  an  order,  gave  leave  to  amend 
the  bill,  and  to  strike  out  the  name  of  the  agent. 

Mr.  fVakefield  moved  to  discharge  the  order. 
Snoh  lui  order  was  erroneously  supposed  to  be 
matter  of  comse.  It  was  never  granted  except 
for  special  reasons.  In  this  case  every  possible 
reason  was  against  allowing  the  amendment; 
indeed  a  sait  between  those  parties  shoiftd  not 
be  at  all  instituted  in  this  country.  They  were 
all  Spanish  subjects ;  the  dispute  between  them 
regarded  a  contract  made  in  Spain,  and  which 
oould  be  decided  only  by  Spanish  law,  of  which 
that  ooort  could  obtain  a  knowledge  for  adjudi- 
cating on  the  question  by  sending  out  a  com- 
mission to  Spain. 

Mr.  Wigram  opposed  the  motion,  submitting 
that  these  orders  to  amend  were  always  in  the 
discretion  of  the  court,  in  allowing  demurrers. 
They  saved  time  and  expense  to  the  parties, 
who  001^,  of  course,  file  a  new  bill  at  greater 
expense.  The  defendant  had  waived  his  objec- 
tion to  the  order  to  amend  by  appearing  to  the 
amended  bill  and  accepting  costs  of  appearance. 
The  object  of  first  making  the  party  in  this 
country  a  co-plaintiff  was  for  securing  his  costs 
to  the  defendant. 

The  LoKD  Chancellor  said  he  always  un- 
derstood it  to  be  a  matter  in  the  discretion  of 
the  court  to  grant  leave  to  amend  after  al- 
lowing a  demurrer.  He  thought  in  this  case 
the  party  ought  to  have  leave  to  amend. 
The  matter  was  not  regularly  brought  before 
this  court.  These  orders  to  amend  the  bill, 
and  to  strike  out  the  name  of  one  plaintiff, 
were  made  in  December,  and  not  until  the 
month  of  March  did  the  party  come  to  com- 
plain of  them.  The  detendant  allowed  the 
party  to  amend,  and  accepted  costs  for  appear- 
ing to  the  amendment,  and  now  gave  no  expla- 
nation of  the  delay.  His  Loroship  could  not 
perceive  on  what  grounds  he  was  asked  to  go 
out  of  his  way  to  deprive  the  plaintiffs  of  the 
benefit  of  an  order,  to  grant  which  was  in  the 
discretion  of  the  court. 

Application  refused  with  costs. 

March  20. 

In  re  BooRD  a  Country  Solicitor^  and  Messrs. 

Morris  an<f  Verbekb,  his  Town  Agents, 

appeal  from  the  rolls,  (a) 
CouifTRY  Attornibs  ^  their  London  Aobwts. 
-^Whether  the  Jgency  Bill  of  Costs  of  a 
London  Agent^  upon  the  application  of  the 
Country  Solicitor^  is  or  is  not  taxable,  and 
if  taxabit,  whether  as  of  course  or  upon 
terms?  whetlur  the  Court  has  juritdictson? 

Mr.  Cooper  opened  a  petition  of  appeal  from 
(o)  See  the  case  at  the  Rolls  reported  ante  p.  340. 
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the  Rolls  in  this  matter ;  the  question  is,  whether 
the  court  has  jurisdiction  to  order  an  agent*8  hill 
to  be  taxed.  The  parties  litigant  were  Mr. 
Boards  a  Country  Solicitor^  and  Messrs^  Morris 
Sf  VerbekCy  London  Agents. — The  Mastbr  ov 
THE  Rolls  acting  on  the  authority  of  the  case 
of  Jones  V.  Roberts^  8  Sim.  397,  (b)  decided  in 
favour  of  the  jurisdiction.  He  now  contended 
that  the  decision  in  the  case  of  Jones  v.  Roberts^ 
was  contrary  to  all  the  authorities  on  the  subject 
from  the  passing  of  the  Stat,  of  the  2  Geo.  2. 
c.  23,  which  regulated  the  taxing  of  bills  of 
costs  down  to  the  present  time.  That  decision 
was  also  contrary  to  the  decisions  of  the  courts 
of  common  law,  where  the  question  after  much 
discussion  had  been  at  last  set  at  rest  by  a*denial 
of  the  jurisdiction.  It  appeared  that  some  doubt  | 
was  entertained  whether  his  Lordship,  when 
Master  of  the  Rolls,  did  not  give  an  opinion  in 
favour  of  the  jurisdiction,  and  it  now  became 
necessary  to  have  the  question  decided  by  the 
Lord  Chancellor. 

April  \st — Mr.  Dixon  followed  on  the  same 
side,  and  submitted  that  the  authorities  on  which 
the  case  of  Jones  v.  Roberts  professes  to  be 
decided,  are  by  no  means  to  the  effect  there 
stated:  and  that  the  subsequent  act  12  Geo.  2. 
c.  13.  s.  6,  was  in  effect  a  legislative  declaration, 
that  an  agent's  bill  is  not  taxable. 

April  3rd, — Mr.  Dixon  having  concluded, 

Mr.  Wigram  for  Mr.  Boord  submitted  that 
the  question  of  law  that  had  been  so  fully  dis- 
cussed by  the  other  side  did  not  necessarily 
arise,  as  the  bills  were  admitted  to  be  partly  for 
business,  as  between  solicitor  and  client,  and  no ; 
settlement  had  ever  taken  place. 

The  Lord  Chancellor  seemed  inclined  to 
take  that  view  of  the  case,  but  as  part  of  Mr. 
Morris*  affidavit,  as  to  an  agreement  touching 
the  earliest  part  of  the  bill  relating  to  Earl 
Manvers  had  not  been  answered,  his  Lordship, 
on  Mr.  Wigram's  request,  allowed  the  further 
consideration  of  the  petition  to  stand  over  to 
obtain  an  affidavit  in  explanation  of  that  part  of 
the  case,  (c) 


(b)  In  that  case,  in  1835,  E.  Jones,  the 
plaintiff's  solicitor,  employed  Messrs.  jBT. 
Jones  f  J.  Fay  of  Buthin,  in  Denbighshire^ 
solicitors,  as  his  country  agents  in  the  cause. 
Jones  Sf  jPa>y*receiyed  from  the  defendant  in 
the  cause  JE290.  of  which  they  retained 
jS70.  on  account  of  their  bill  of  costs,  and  de- 
livered their^bill  to  E.  Jones  ;  who  obtained 
an  order  in  the  cause,  that  it  might  be  re- 
ferred to  the  \MaMUry  en  receiving  proof  of 
payment  or  tender  by  bim  to  JonM  ^  Fay, 
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of  jC7d.  4«.  8d.  the  amount  of  their  bill,  to 
tax  the  same  a^  between  solicitor  and  elieiU, 
This  order  was  made  on  an  ex  parte  motion, 
supported  by  an  affidavit  stating  as  above, 
and  adding,  that  E.  Janes  was  ready  to  pay 
to  Jones  ^  Fay  the  remaining  JE3.  is,  M. 
of  their  bill. 

Jones  Sf  Fay  moved  to  discharge  that 
order  as  being  irregular  on  fonr  grounds : 
first,  that  it  was  obtained  not  by  the  plainti^ 
but  by  her  solicitor ;  secondly,  that  it  vrai 
an  order  for  the  taxation  of  an  agent's  bill ; 
thirdly,  it  ought  to  have  been  made,  if  at 
all,  on  special  motion,  and  on  payment  of 
the  money  into  Court ;  fourthly,  it  was  u 
order  for  the  taxation  of  an  agent's  bill,  u 
between  solicitor  and  client* 

The  ViCB  Chancbllob  Baid,**-For  a  series 
of  years,  it  has  been  the  established  practice 
of  this  Court,  to  direct  the  taxation  of  as 
agent's  bill  on  the  application  of  the  solicitor 
who  employed  him.  That  piactioe  wit , 
recognised,  as  established,  by  Lord  l^kurlom 
in  the  case  of  Corner  v.  Make  (a)  in  1789; 
and  it  is  .plain,  from  the  mode  in  which 
Lord  Eldon  treats  the  subject  in  Osiley, 
Christian,  (ante  p.  342),  that,  in  his  opinioD, 
it  was  the  undoubted  practice  of  this  Court 
to  direct  the  taxation  of  an  agenfs  bilL  If ^ 
then  I  find  that  this  practice  has  prevailed 
in  this  Court  for  a  long  series  of  years,  it  ap* 
pears  to  me  that  I  am  bound  to  adopt  aod^ 
follow  it,  notwithstanding  the  opinion  ex- 
pressed by  the  Judges  of  the  Court  of  Con* 
mon  Pleas  in  Weymouth  v.  J&tpe. 

The  only  question  then  is,  whether  tfas 
order  sought  to  be  discharged  is  wrong  oa^ 
the  face  of  it,  inasmuch  as  it  leaves  tJii 
Master  at  liberty  to  receive  proof  of  the  psjh 
ment  or  tender  of  the  £3.  4s.  8d,  in  thM 
absence  of  the  party  whose  bill  was  to  bt 
the  subject  of  the  taxation.  Now  I  caniMii 
but  think  that  the  order  is  erroneoos  in  tUi^ 


(a)  Stated  in  the  report  of  WeymimA  v. 
3  BiDg.  N.  C.  as  JmMi  V.  IToAr,  see  ante  Ml. 
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pect;  and  conseqaentlj,  it  must  be  dis- 
irn^ed  with  costs. 

Eiifoard  Jones  afterwards  presented  a 
iiion  whidi  was  entitled  in  the  cause,  and 
)  in  the  matter  of  Messrs.  Jones  ^  Fay ; 
I  after  stating,  amongst  other  things,  that 
[he  28th  of  April  last,  the  petitioner  ten* 
Dd  the  £8.  As.  ^d.  to  the  town*agent  of 
es  ^  Fay  for  their  use,  it  prayed  that 
ti  tender  might,  under  the  circumstances 
^d  in  the  petition,  be  deemed  to  be  a 
i  and  sufficient  equitable  tender  to  Jones 
\y ;  or,  in  case  the  court  should  judge 
rwise,  then  that,  on  the  petitioner 
irin<r  the    £3,  49.  8d.  into   court,    it 


has  taken  place  here ;  and  that  it  is  of  little 
importance  to  inquire  how  the  jurisdiction 
was  first  assumed. 

Now  we  hare,  first,  the  order  made  hj  the 
Master  of  the  RoUs  in  1745 ;  and  then,  in 
1746,  an  attempt  was  made  before  Lord 
Hardfoieke  to  discharge  that  order,  but  the 
attempt  did  not  succeed.  That,  thereibre, 
was  a  recogiiition  by  Lord  Hardfoieke^  that 
the  order  at  the  Rolls  was  right  Then 
setting  aside  the  case  before  Lord  Thurlon^ 
which  seems  to  be  incorrectly  reported,  we 
find  Lord  Eldon  stating  in  Ostle  v*  Christian^ 
that  a  solicitor  cannot  obtain  the  taxation  of 
his  agenf  s  bill  without  bringing  the  amount 


ht  be  referred  to  the  Master  to  tax  Jones  |  into  court    It  would  have  been  quite  friro- 


\iy$  bill. 

oansel  for  the  petitioner,  relied  on  Bin' 
V.  Barefoot  (1  Dick  112.  See  Beam 
t  906,  307),  in  which  an  order  was 
e  by  the  M.  R.  for  the  taxation  of  an 
It's  bill ;  and  on  the  17th  of  July,  1746» 
1  Hardnncke  C.  refused  to  discharge 
order.  Lees  ▼.  NuUaU^  (ante  p.  842), 
€  Barker^  6  Sim.  476,  were  also  cited. 
)UDsel  for  Jones  j-  Fay  said,  that  the 
rt  of  Comer  ▼.  Hake  was  erroneous. 

Beam  Costs,  906,)  and  that  Dickens's 
rt  otBinsted  v.  Barefoot,  and  the  entry 
lat  case  in  Beg.  Lib.  were  at  variance 

each  other;  that  Ostle  ▼.  Ckrietiany 
Lees  ▼.  Huttalt,  were  distinct  autho- 
S  that  an  order  for  taxing  an  i^;ent's 
:oaId  not  be  obtained  without  bringing 
imonnt  of  the  bill  into  Court :  but  that, 
*aget  v.  Nicholson  (Beam  Costs,  361), 
Binsted  ▼•  Barrfoot,  the  amount  of  the 
was  not  directed  to  be  paid  into  court. 
dbare  v.  Bryan,  (8  Pri.  677)  was 
I. 

be  Vice  Chancbllor,  in  giring  judg- 
t  said.  If  I  find  from  a  series  of  orders, 
from  the  opinions  expressed  by  Judges 
3  is  court,  that  it  is  the  practice  of  the 
rt  to  interfere  in  cases  like  the  present, 
opinion  ib,  that  I  am  bound  by  what 


lloua  for  that  great  Judge  so  to  state,  if  hii 
opinion  had  been  that  the  bill  could  not  be 
taxed,  whether  the  money  was  brought  into 
court  or  not.  We  are  thereibre  warranted 
in  concluding,  that  it  was  his  Lordship^s 
opinion,  in  the  abstract,  that  the  court  had 
jurisdiction,  on  the  application  of  a  solicitor^ 
to  tax  his  agent*s  bill.  Then,  in  Lees  ▼* 
Nuttatt,  the  latter  part  of  the  judgment  of 
the  present  Lord  Chancellor  when  Master 
of  the  BoUs,  neoeflsarily  shows  that  it  was 
his  Lordship's  opinion  that  this  court  had 
jurisdiction  to  direct  an  agent's  bill  to  be 
taxed  on  the  application  of  the  solicitor,  pro- 
vided the  amount  of  the  bill  was  brought 
into  court :  and  his  lordship  discharged  the 
order  in  that  case,  not  on  the  ground  that 
the  court  had  no  jurisdiction,  but  on  the 
special  circumstances  and  merits  of  the 
case.  That  opinion  unquestionably  binds 
me. 

I  can  easily  understand  that  this  court 
might  have  assumed  a  larger  jurisdiction 
than  the  courts  of  common  law,  as  it  has 
often  taken  tho  lead  and  suggested  to  the 
legblature  what  ought  to  be  done.  As  for 
instance,  in  cases  of  set  off  and  of  landlords 
taking  advantage  of  breaches  of  covenants 
for  payment  of  rent,  this  court  did  interfere 
long  before  there  was  any  statutory  inter- 


VICE^HANCELLOR'S  COURT, 

Jan,  29.. 

,  ^MAMrf£|i9  v.  Rowley,  (k  Others. 

JoiMT  Stock  Companisb. —  Construction  of 
7  Oeo.  4.  c.  46.  in  connection  with  IJ"  2 
Vict.  c.  96.— TFi^tAcr  the  Registered  Offt- 
eers  of  a  JokU  Stock  Comvanymay  twin 
Equity  J  a  Member  of  the  Company  jointly 
with  a  person,  who  i^  not  a  Member, — 
Demurrer  for  want  of  Equity, 

Mr.  K,  Bruce  appeared  id  support  of  Ais 
dnbarrer.  (Tba  suitms  iiiBlitiitsd  by  the  dSzeo- 
Uns  .4>f  a  joinUstocl^  .banking  company,  with  a 
view  oi  fixing  certain  i^idividual  members  of  the 
company  (jointly  with  other  persons  not  members 
of  the  eorapany)  with  a  personal  responsibility 
for  a  sum  of  aboiil  1^400&,  which  had  bean  witln 
drawn  from  the  company's  funds  for  the  purpose 
of  establishing  a  newspaper  '^  upon  liberal  prin- 
ciples of  extensiye  reform/'  and  which  had-been 
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forence.  •  It  is  reasonable  therefore  to  sup- 
pos^y.that  before  either  of  the  Statutes  of 
Geo.  2  were  passed,  this  court  had  the  juris- 
4ietioB  wbic^  it  is  now  called  upon  to  ex- 
ercise :  t  and'  there  is  nothisg'  in  either  of 
tiiose  statitte0  to  take  away  that  jurisdiction* 
When  tl^e.-courtMsays  that  th^  taxatiouvis  to 
take  i^ace  on  the  amount  of  the  bill  being 
brought  into » court,  it  i^,  taking  a  course 
which  ia  quite  independent  of  either  of  the 
statotea.-    >     .    jt '        - 

I  am  of  opinion,  ^therefore^  that  the  juris- 
diction  does  exist;  and»  consequenjdy,  on 
payment  or  tender  ;to  Mr..  Williams^  the 
tawa.Bgent  of  Messrs.  Jones  f  Fay^  of  the 
aaoount  of  the  bill  remaining  unpaid 
(such  i^yment  or: tenders  to  be  veri$^d  by 
affidavit,)  left  the.  bill  be(-,t«xed,  piqd  reserve 
costs.!  •..«.-.  •  Editob. 

i{c)  If  his  (Lordship  ehonld  fi^nally  dispose 
oftke*  case  without  deciding  the  important 
(|«e8tion  raised,  and' so  fuUj  discussed,  by 
Mr.yJDiosonf  viz.  the.  nonriambility  ^  p,n 
vgcK^S.  biUf  the  profession  will  have  009- 
stderable  cause  of  regret;  particularly  9b 
the  court  below  decided  the  case  on  the 
authority  of  Jones  v.  Roberts. — ^The  case 
will  probably  be  mentioned  again  early  in 
the  term.  Rspobtkr. 


lost  by  the  iailure  of  the  newspanar.    Tlie  bJ 
set  forth  the  deed  of  settlement  of  October,  18'io. 


constituting  a  public  joint-stock  bank  in  iht  city 
of  Lichfield,  entitled  the  Lichfield^  Rugtley,  a^i 
Tamworjth  Banking  Company,  and  appointiL; 
Dr. .Rowley,  Jeremiah  Gindcrs,  and  Willlar. 
,  Knight,  the  first  directors,  and  Richard  £alH 
Barrow  manager  of  the  company.  The  deed  al^ 
contained  the  usual  pro? ision  that^  the  directon 
should  have  full  power  to  prosecute  and  defenti 
in  the  name  of  any  of  the  registered  public  on- 
cers of  the  company  appointed  in  pursuance  u 
the  prorisions  of  7th  Geo^e  IV.^  c.  46,  m 
actions  or  suits  against  any  person  whatsocNcr 
whether  a  proprietor  of  the  company  or  not^  f  • 
the  purpose  of  enforcing  any  claim  due  to  tin 
company,  or  for  any  matter  relating  to  the  com 
pany's  conceroB.  In  the  month  of  April,  IS  Jo 
it  was  proposed  and  sgreed  by  Rowley,  Mottnin 
and  several  other  shareholders  of  the  companj.  t; 
establish  a  newspaper',  to  be  published  at  Lichfiicid 
and  to  enter  into  a  joint  undertaking  for  thepo 
pose.  In '  furtherance  of  this  proposal  a  lut  c 
subscriptions  was  opened,  headed  **  The  ILal  J 
donations  to  the  Staffordshire  Examiner  a*^ 
JdohJieldiWaUaU,  Tamworth^and  Burton  Ad 
perti$er/*  and  by  the  authority  of  the  defeoduu 
their  names  and  the  names  of  several  other  pervoc 
were  included  in  the  list  as  subscribers,  art«l 
raeetifig  was  held  on  the  6th  of  April«  I83^>ti 
the  George  Hotel,  at  which,  the  ibUowiog  rainbt 
was  drawn  up  : —  **  At  a  meeting  of  the  iii 
scribers  to  the  Staffordshire  Examiner,  a* 
lAchfeld,  Tamworth,  Walsall,  and  Burto 
Advertiser ;  present,  the  Mayor,  (the  defendai 
RowleyYvn  the  chair,  Mr  Hitchcock « Mr.  Wc'&a 
Mr.  Brassington,  Mr.  Cato,  Mr.  Simpson,  MJ 
Barrow,  Mr.  Sultzer,  Mr.  Sharp— we,  the  xidM 
signed,  agree  and  determine  to  stast  the  nevi 
paper  immediately^  aud  for  thia  purpose  we  »j 
call  upon  all  the  subscribers  to  pay  their  sol 
scriptions  into  the  Lichfield,  Rugeley,  and  T«a 
worth  Bank ;  and  seeing  that  the  subecriptiof-  1 
not  at  present,  nor  is  likely  to  bc^  aoficient  I 
commence  the  paper,  with  a  prospect  of  giving 
a  fair  trial,  we  pledge  ourselves  to  use  every  cia 
tion  to  obtain  snpport,  and,  in  the  mean  ttia 
being  aaxioua  to  establish  the  paper  upon  Hhei 
principles  of  extensive  rrform,  without  funi4 
delay,  we  undertake  to  pay,  in  addition  to  of 
respective  subscriptions,  the  different  sums  d 
tached  to  our  names,  as  a  guarantee  for  the  tf 
pauses  incurred  in  the  uaaertakinav .  under  i^ 
management  of  the  whole  of  us^fiveofvHj 
shall  be  competent  to  act  In  the  absence  of  il 
othtors;  it  being  distinctly  tinderslood  ihssti 
guarantee  is  not  to  endure  beyond  snob  eiper  j 
or  liability  as  may  be  incurred  in  two  years  ir. 
the  first  publication,  also  understood  that  '■\tf 
call  upon  us  will  be  in  proportion  to  the  ivs 
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hiih  we  now  raaka  ottrteWes  rcspoBuble  fcr." 
hen  followed  a  lirt  oL  the  names  alluded  to, 
ith  the  snm.  subscribed  set  against  every  indi- 
Jual's  name,  written  in  their  respcctiye  hands. 

e  newspaper  was  published  on  the  Uth  of  May, 
J  j6,  an  account  was  opened  with  the  Lichfield, 

fjeleif,  and  Tomwarih  Banking  Company. 
spect.  of  the  newspaper  by. the  defendants, 

,  as  proprietors  and  fiop^rtiiers  of  the  newa- 
m,  caused  the  braking  bu^ipess  relating  to  it. 

be  transacted  with  tbe  banking  company  at 
>ir  baoLing  house,,  and  tbal  fifom  time  to  time 
-e  sams  of  mooay  were  improperly  and  irith- 
t  the  knowlttige  or  consent  of  the  other  co- 
rtncrs  in  the  banUng  company  withdrawn  by 
under  the  authority  of  Rowley,  Barrow,  Bras- 
2ion,  Adie,  Sultaer,  Hitchcock,  Mottram, 
wry,  and  Dorriog^Oj  as  shareMders  in  the 
ik/out  of  tbe.fuoda .of  the  company, jmdap- 
jd  for  the  pnrposea  of  envying  on  the  news- 
jcr.  The  pubUeatioq  of  tb*  newspaper  was 
continued,  ii^hco  ift  appeared  tb#t  th^re  remained 

to  ibefaankiag  company  Jrom  the  defendants 


noty  for  recovering  or  enforcbg  any-  claims  or 
demands  due  to  the  company  or  for  any  other 
matter  relating  to  the  conoeraa  of  ^e  compmy^ 
and  to  discontinue,  abandon,  release,  or  become 
nonsuit  in  any  such  action,  suit,  or  proceeding, 
as  the  directom  for  the  tine  being  should  think 
fitt  and  the  money,  to  be  recovered  in  any  such 
action^  suit,  or  proceeding,  shoaM  be  brought 
into  and  deemed  part  of  the  ci^iial  of  the  com- 
pany. Then  it  was  expressly  stated  by  the  bill 
that  large  sums  of  money  were  from  time  to  time 
improperly,  and  without  the  knowledge  or  con- 
sent of  the  other  copartners  in  .the  banking  com* 
pany,  withdrawn  by»  or  under  the  authority,  or 
with  the  concurrence  of  Mottram  and  the  other 
defendants.  Primdfaci^^  that  was  quite  equity 
enough  to  sustain  the  bill  as  against  him.  The 
only  question  was  as  to  the  form  of  the  pro- 
ceeding. 

Mr.  Jacob  then  proceeded  to  oontend  that 
the  suit  had  been  properly  instituted  by  the  di- 
rectors in  the  name  of  their  public  officer,  under 

^  the  provisions  of  7th  George  IV.,  c.  46.     The 

,n  a  balance  ofiae«ounU  a  total  of  1 ,41 1  ^  2s» '  9th  section'  of  that  act  declared  .that  all  aciiona 
,  with  interest  and  comnHsaioA-  "^^^  >ui(  y^  ,  ^^  ^"^^  'p.  equity  instituted  on  beh^df  of  any, 
litated  bythrec  of  the  dUecloys  of  th^cqmpimy,  I  copartnership  *g«n8t  any  person  or  persons, 
the  name  oC  the  roistered  o^Ger^afidtheyi  whether  men^bprs.  of  such  oppartnerships  or  other- 
mitted  that  the  .dafendants,  whoi  werf  mem-i  wise»  should  be  commenced  in  the  name  of  the 
s  of  the  company,  ought  to  be  held  respon- 1  public  officer  nominated  in  the  manner  prescribed 
e  u»ntly  wiiL  the  otb^.  prPF^^^ow  o.C.  tfie .  by  the  act.  For  aome  reason  or  other,  in  conse- 
^uaper,  who  were  not  > members  of  the  com-.|  quence  of  technical  difficulties  .at  law,  it  was 
y,  for  the  amount,  of  thii;  deficiency  in  the!  necessary  to  pass  the  1st  and  2d  Victoria,  c  96, 
(is  of  the  bank,  and  prayed  an  account  against  {  which  expressly  provided  for  the  case  where  some 
defendants*  and  a  declaration  that  the  shares  i  of  the  plaintiffs  or  defendants  (members  of  a  com- 
])e  defendants  were  subject  to  a  lien  in  the   pany)  were  suing  jointly  with  persons  who  were 

not ;  but,  as  no  such  difficulty  had  ever  arisen  in 
equity,  the  statute  of  Victoria  could  have  no  ap- 
plication. The  suit  was  therefore  properly  framed 
under  the  7th  George  IV.,  where  the  remedy  in 
equity  remained. 

Mr.  AT.  Bruce  insisted  that  the  case  was  one 
for  which  a  full  remedy  was  given  at  law  by  the 
1st  and  2d  Victoria,  c.  96,  and  that  the  intention 
of  the  Legislature  to  exclude  suits  in  equity  as 
already  within  the  previous  statute  would  not  have 
been  expressed  by  the  words  "  be  it  enacted,*' 
&o.,  if  it  had  been  enacted  before. 

The  Vicb-Chancbllor  thought  there  was 
nothing  in  the  objection,  for  it  did  not  foUow 
that  because  a  remedy  was  expressly  given  at  law 
there  had  not  been  a  previous  remedy  in  equity. 
His  Honour  should  have  thought  the  construc- 
tion of  the  7th  of  George  IV.  perfectly  plain, 
that  the  Court  would  allow  the  registered  officer 
of  the  company  to  sue  a  person  'who  was  a  mem- 
ber of  the  partnership  of  which  he  was  the  puUic 
officer  jointly  with  a  person  who  was  not.  His 
Honour  then  read  the  words  of  the  9th  section 
of  the  statute,  7th  George  IV.,  c.  46.  There 
might  possibly  have  been  some  difficulty  in  ap- 


ds  of  the  company  for  what  should  be  found 
from  them.     The  defendant  Mottram  de- 
rred  to  the  b'dl  on  the  ground  that  the  plain- 
had  a  complete  and  effectual  remedy  in  a  court 
aw.    The  learned  counsel  contended,  that  if 
sum  alleged  to  be  due  was  really  owing,  it 
nothing  more  than  an  ordinary  legal  debt  on 
dlance  of  account  for  advances  made  by  the 
kcrs,  snd  ought  to  be  sued  for  under  the  pro- 
ins  of  1  and  2  Victoria,  c.  96,  and  if  it  did 
fall  within  the  meaning  of  that  sUtute,  then 
suit  was  for  a  debt  due  td  the  company, 
i:n  the  plaintiff  had  no  right  to  represent. 
His  HoKOUR,  without  hearing  the  counsel  in 
port  of  the  bill,  thought  there  was  sufficient 
»ty  on  the  iiace  of  it  to  sustain  it  as  agamst 
tt'ram.     By  the  articles  of  partnership  it  was 
vided  thai  the  directors  for  the  time  being 
uld  have  full  power  to  commence,  institute, 
I  prosecute,  and  to  defend  in  the  name  of  any 
the  public  officers  for  the  time  being  of  the 
upany  as  the  nominal  plaintiffs  or  defendants, 
and  on  behalf  of  the  company,  any  actions 
nd  suits"  against  any  person  or  persons  what- 
whether  a  proprietor  of  the  company  or 
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plying  the  statute  at  law^  but  for  the  purposes  of 
a  suit  in  equity  all  that  was  required  was  ex- 
pressed in  a  few  words.  The  only  question  was, 
whether  the  Court  was  forbid  to  put  a  construc- 
tion on  the  7th  of  George  IV.,  because  the  I  st 
and  2d  of  Victoria  contained  the  words  "  be  it 
enacted."  He  thought  he  was  not.  His  Honour, 
after  re6erring  to  the  words  of  that  statute,  obser- 
vedf  it  was  very  odd  it  took  no  notice  of  the  very 
case  for  which  it  professed  to  provide,  because  it 
applied  to  the  case  of  members  of  a  company  suing 
jointly  with  persons  who  were  not  members,  but 
It  did  not  point  out  the  very  case  on  which  the 
amendment  was  constructed. 

Demurrer  overruled,  but  without  costs. 


COURT  OF  COMMON  PLEAS.--^pn7  16. 
(Sittings  in  Banco,) 

THB  SBROBANTS'  PRIVILEGES. 

The  SolicttoT'Oeneral  said  that  he  believed 
there  was  some  doubt,  on  the  part  of  the  gentle- 
men of  the  bar,  as  to  the  course  intended  to  be 
pursued  by  the  court  with  reference  to  new  trials ; 
the  doubt  was,  whether  the  court  was  open  for 
new  trials  to  all. 

TiiiDAL,  C.  J.y  said  that  he  found  the  rule 
laid  down  by  the  court  was  expressly  this — that 
the  ouly  reservation  was  that  all  barristers,  not 
of  the  degree  of  the  coif,  were,  nevertheless,  to 
proceed  with  those  cases,  until  they  had  been 
heard  and  brought  to  a  termination.  That  spoke 
for  itself. 


PREROGATIVE  COURT.— ilfarcA  17. 


Will  of  Jane  Richards,  Deceased, 

New  Will  Act. — Attestation  Clause.^Ew 
dence  of  Attesting  Witnesses, 

The  testatrix,  Jane  Richards,  died  in  Itatyw, 
leaving  a  will  apparently  duly  attested,  bat  one 
of  the  attesting  witnesses,  in  his  depositioD  on 
the  condidit,  stated  that  they  had  signed  tbor 
names  not  in  the  presence  of  the  testatrii,  bat 
in  the  parlour  below.  The  other  witnea  de- 
posed to  the  attestation  having  been  signed  in 
the  room  and  presence  of  the  testatrix.  Upon 
the  publication  of  the  evidence,  the  farmer  wit- 
ness retracted  his  statement,  and  joined  in  u 
affidavit  with  other  persons  to  the  same  effect 
his  fellow  witness,  stating  that  on  mature 
lection  he  was  satisfied  that  the  paper  was  so' 
scribed  by  both  witnesses  in  presence  of 
testatrix,  and  that  he  had  confounded  the  circom 
stances  of  the  witnesses  having  gone  throi 
the  formality  of  *^  delivering  as  their  act 
deed,"  at  the  suggestion  of  one  of  the 
I  with  the  act  of  subscription. 

Sir  H.  Jennbr  refused  to  permit  the  re 
mtnation  of  the  witness  to  supply  a  deficieocy 
proof  discovered  after  publication.     The 
might  epply  at  a  future  stage  to  hare  the 
elusion  of  the  cause  rescinded,  in  order  to  exai 
other  witnesses  on  this  point.      He  did 
however,  bind  himself  to  comply  with  that 
cation. 
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tfft  J&if(0r  Term,  1840. 

VICE  CHANCELLOR'S  COURT. 

Modona. 
Petition  Day. 

No  Sitting. 
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Pleaa,  Demurrwa,  Exceptions,  Canaee,  and  Fur- 
ther DirectioDi. 

Moliont. 

Short  Camei  and  Unoppoeed  Petitloni  prenont 
to  general  Paper. 

Pleas,  Demoners,  Ezoeptioosy  Causes,  and  Fur* 
ther  DireeUons. 

Motions. 

Short  Causes  and  Unoppoeed  Petitions  previous 
to  general  Paper. 

Pleas,  Demurrers,  Exceptions,  Causes,  and 
Further  Directions. 

Motions. 

Short  Causes  and  Unopposed  Petitions  prerious 
to  general  Paper* 

Pleas,  Demurrers,  Exceptions,  Causes,  and 
Further  Directions. 

Motions. 

ROLLS*  COURT. 

Motions. 

Petitions  in  General  Paper. 
5      Ple«8,   Demurrers,  Causes,  Further  Directions, 
(  and  Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes,  Further  Directions 
and  Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Petitions  in  General  Paper. 

Motions. 

AT  THE   ROLLS. 

Short  causes  after  swearing  in  the  Solicitors. 


l\ 


rhursday        ,,         14 

bort  causes,  Consent  causes,  and  Consent  petitions,  every  Tuesday  at  the  sitting  of  the  Court. 

COURT  OF  EXCHEQUER.— Sittings  in  Easter  Term,  1840. 

Banco.  Equity. 

Wednesday  Apr.     15  -  -  Lord  Ahinger. 

Thursday        „        16  -  -  Peremptory  Paper  Lord  Ahinger. 
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Monday 

Tuesday 

Wednesday    ,, 

Friday        May 

Saturday 

Monday 

Tuesday 

Wednesday 

Saturday 

Monday 


«9 


>> 


99 


»> 


» 


27 

28 

29 

1 

2 

4 

5 

6 

9 

11 


Wednesday 
Wednesday 


Middlesex, 


Letter  to  theJBditor. 

Special  Paper 

Special  Paper 

Ctown  Cases 
Special  Paper 
Errors 
Special  Paper 

• 

COURT  OF  COMMON  PLEAS. 

IN  TERM. 


Lord  Abinger. 

Lord  Abinger. 
Lord  Abinger. 

Lord  Abinger. 

Lord  Abinger. 
Lord  Abinger. 


April  29    Friday 
May    6    Friday 


London, 


MitS 


Thursday 


AFTER   TERM. 

May  14  |  friday Mar  la 

The  Court  will  sit  at  ten  o'clock  in  the  forenoon  on  each  of  the  days  in  Temit  and  at  half-ptf 
nine  precisely  on  each  of  the  days  after  Term. 

The  causes  in  the  list  for  each  of  the  above  sitting  days  in  Term,  if  not  disposed  of  on  those  hj^ 
will  be  tried  by  adjournment  on  the  days  following  each  of  such  sitting  days. 

On  Friday,  May  15th,  in  London,  no  causes  will  be  tried,  but  the  Court  will  adjourn  ta( 
future  day. 


to  the  editor  of  the  lboaz.  guide. 
Sir, 
Phillpotts  V,  Williams. — ExcHBansR. 

Action  for  assault  and  batteiy.  Defen- 
dant allowed  judgment  to  go  by  default. 
On  fvrit  of  inquh'y  before  Sheriff  of  Mon- 
mouth, the  jury  assessed  the  damages  at  £5, 

A,  and  B.  (law  students  and  subscribers) 
differ  on  the  following  point :  A.  contending 
that  had  the  jury  assessed  die  damages  nnder 
4Q9.  the  plaintiff  would  have  no  more  costs 
than  damages^  under  the  23  Chas.  2.  c.  7. 

B.  contra  contends  that  tlie  defendant,  by 
allowing  judgment  by  default,  precludes 
himself  the  benefit  of  the  Act,  and  cites  the 
case  ofJoknsoTiY.  Northwoodjl  Moore^  420. 
^  7  Taunton^  689.  wherein  defendant  was 
debarred  the  benefit,  haying  admitted  the 
assault  and  battery,  and  pleaded  justifica- 
tion, and  the  jury  gave  some  minor  da- 
mages (under  40«.) 

Will  yon,  in  your  next  nambev,  oblige  by 
deciding  this  point  Nbwi»obtibnsis, 

By  22  k  23  Car.  2.  c.  9.  in  all  actions  of 


tresspass,  assault,  and  battery,    and 
personal  actions,  wherein  the  judge  at 
trial  shall  not  find  and  certify  nnder 
hand,  upon  the  back  of  the  record,  that 
assault  and  battery  was  sufficiency  proi 
or  that  the  freehold  or  title  of  the  hmd 
chiefly  in  question,  (LUtlewood  ▼.  Wi 
souj  9  Price  314.     See  T^br  ^4 
5  Ad.  &  EU.  577.)  in  case  the  jory 
the  damages  to  be  under  the  valae  of 
the  plaintiff  shall  not    recover    01* 
any  more  costs  than  the  damages  so  ib 
shall  amount  to.     But  this  statute,  as  also  1 
21  J.  I.  c.  16.  only  restrains  the  Coart 
awarding  more  costs  than  damages  f  andi 
jury  not  being  restrained  thereby,  may 
what  costs  they  please.    (Watki$iton  ▼. 
gi^y  Cas.  Prac.  C.  P.  45.  Pr.  Beg.  C.-P.: 
S.  C. ;  Bponme  v.  Oibbans^  1  Salk. 
This  statute  extends  onfy  to  actions  ibr 
sault  and  battery,  and  to  such 
tions  as  relate  to  the  freeholdy  or  to 
fixed  to  the  freehold ;  'that  is  to  <Siisefl 
the  freehold  may  come  in  qaestion. 
N.  P.  329.  Ven  y.  Phillips^  1  SamdL  6 
300.  n.)    It  extends  to 


Leiien  to  the  Editor. 
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oRts,  {Dm  v.  Da!mmj  6  T.  R.  683.) ;  and 

trespass  for  tiiroving  stones  at  and  break- 
I  the  windows  of  plaintiff^s  house.  (^Ad^ 
«  F.  Grenami^^  6  T.  R.  281.)  i  but  it 
es  not  extend  to  inqnisitiona  upon  n>rii»  of 
mnj  in  any  case  ;  therefore,  if  judgment 
by  defaaltt  the  plaintiff  will  be  entitled  to 
costs,  though  the  damages  be  assessed  at 
'  than  40».  (Bull  N.  P.  329.)  See  2 
:yjold:s  Prac.  Q.  B.  by  ChUty,  1142. 

Editor. 


0  THB  EOrrOR  OF  TBI   LEGAL   OVIDl. 

iR,— In  answer  to  a  letter  inserted  in  the 
irjmber  of  the  Legal  Guide  by  £.  A.,  and 
i-;:  that  you  will  excuse  my  troubling  you 

the  following  obserratioDs  in  reply,  I  beg 
t  to  say  that  I  never  intended  by  a  sade-wind, 
/  A.  states  to  be  the  case,  to  cast  any  slur 
\  the  answer  previonsly  insetted  by  Al- 
Nso  to  Problem  11.  Vol.  3,  which  ptobably 
e  more  correct  answer  of  the  two,  nor  do  I 
k  that  the  letter  which  I  addsessed  to  you  in 
!i>n  thereto  conTeys  any  such  idea  upon  the 

of  it.  To  determine  between  Alphonso 
rT'Vself  as  to  which  is  righliil  bis  interpreta- 
uf  the  question  above  referred  ta  is  lor  you. 
I  confidently  submit  fhat  each  correspondent 

1  right,  and  is  bound  to  express  his  opinion 
iny  pariieuW  question  ^—  bearing,  in  his 
ment  two  interpretatienSf  without  bemg  con- 
i  for  80  doing,  and  having  motives  imputed 
im  which  never  had  any  elistence  in   his 

L 

V  answer  would  certainly  have  been  more 
ct  had  I  staled  what  the  nde.of  Equity  was 
ie  subject  of  '^Time  being  the  essence  of  the 
^ct ;"  but  considering  that  as  this  was  not 
question  pcincipaUy  involved  inthe*Froblem, 
formed  but  a  past  of  my  answer,  I  referred 
work  where  the  subject  is  admirably  treated, 
nng  that  by  so  doing  nobody  could  possibly 
lisled.  If  youffcoitespondent,  £.  A.  will 
to  Mr.  Chilty,  Junr*s.  work  on  Contracts, 
248y  he  win  tneie  find  the  passage,  of  which 
^y%  —  <*that  its  verbal  sense  is  not  at  all 
i*  and  that  so  fkr  from  being  **  intended " 
>  correct  extract  fram  8upden*i  valuable 
.  the  words  are  those  of  Mr,  Chitty^  and  he 
i^lso  see  that  I  did  not  cite  Sugden's  Yen- 
^nd  Purchasers,  but  referred  to  it  as  bearing 
be  subject.  Mr,  Chitty^  at  page  248  of 
*ork  on  Contracts^  is  considering  the   very 

ect,— «<Wben   a   Contract  is  to  be  per- 

ed?" 


Does  your  correspondent  mean  to  say  that, 
because  one  man  differs  from  another  on  any  par- 
ticular subject,  he  thereby  hold  out  his  own 
opinion  as  infallible?  I  beg  leave  to  inform 
E.  A.  that  I  am  not  a  Koman  Catholic,  that  I 
altogether  disclaim  the  doctrine  of  infallibility, 
and  that  in  my  answer  I  neither  expressly,  or  by 
implication,  stated  such  to  be  my  belief. 

J-  A.  M. 


We  wish  to  inspire  our  correspondents 
with  a  spirit  of  rivalry  and  emulation,  bat 
we  cannot  encourage  a  want  of  that  courtesy 
between  rivals,  which  is  due  from  one  gen- 
tleman to  another.  E.  A.  has  not  axpressad 
himself  in  the  most  courteous  manner.  We 
have  removed  a  few  remarks  on  the  subject 
made  by  J.  A.  M.  in  his  letter  to  ms  in  ad- 
dition to  the  above  (which  we  entirely  ap- 
prove), that  would  only  lead  to  another 
reply,  which  we  could  not  admit.  This 
paper  is  for  Ugal  discusnon  only,  and  where 
parties  are  unknown  to  each  other,  personal 
dUcussion  (we  would  suppose)  cannot  arise. 
We  have  classed  J.  A.  M.  among  the  best 
of  our  correspondents,  and  are  satisfied  with 
his  Answer.  We  would  call  to  the  mind  of 
£.  A.  the  passage  of  Quintillian« — Non 
sapientem  se,  sed  studiosam  sapientiw  vocari 
vohtitf  as  applied  to  Pttbaoobas. — Eo. 


TO  TRB  EDITOR  OF  THB  LEGAL  GUIDE. 

Sir, — The  number  of  your  subscribers  who 
wish  for  a  double  number  once  a  month  being 
very  many,  and  as  the  present  volume  is  almost 
drawn  to  a  dose,  I  beg  to  offer  a  few  suggestions 
upon  the  same,  viz. :  that  the  Editor  of  this 
paper  be  good  enough  to  state  the  minority 
which  those  favourable  to  the  double  number  are 
in,  and  that  subscribers  be  allowed  until  the  Jst 
number  of  the  ensuing  volume  be  published,  to 
express  their  opinion  upon  the  subject,  so  that 
if  those  favourable  to  the  change  are  then  in  a 
majority  (which  I  doubt  will  not  be  the  case), 
the  first  double  number  can  be  published  on  the 
30th  of  May.  I  am  sure  that  subscribers  must 
see  the  necessity  of  the  change,  for  without  a 
double  number  much  useful  information  must 
necessarily  be  rejected. — I  am,  Sir, 

Your's  obedient, 

S.  A.  W. 
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Notice  to  Correspondents,  ^c. 


EXAMINATION  AT  THE  LAW  SOCIETY. 
Easter  Tbrm,  1840. 

This  Examination  is  appointed  to  take  place 
on  Wednesday,  May  6,  at  10  o'clock  in  the 
forenoon. 

Testimonials  of  quii1fi^ati6n>  p\M  "he  left  h 
or  before  Wednesday  next. — Beware  defects. 


NEW  POSTAGE. 

PRBPAYMBNT  OF  POSTAGE. 

We  understand  that  Mr.  Hill's  plan  of  traii^s- 
'  ndtting.  letters  free,  without  actual  cash  piytneh/ 
of  postage,  is  likely  to  come  into  operation  veiy 
shortly,  and  that  the  three  modes  of  tarrying  M 
into  effect  which  were  proposed  last  summer, 
and  led  to  a  good  deal  oi  discussion  and  contro^ 
^versy,  are  all  to  be  brought  into  operation,  viz : 

,1.  Papef  m^y  be  sent  to  the  Stam^^  OfSb^, 
and  prep^ved  for  paeaiog  free  by  iba. post. by.  the 
application  of  a  stamp.         .^  r    ', ' 

2.  The  public  will  bave  the  opportunity  olT 
purchasing  smull  adbeslvto  labels,  ii^hich  they 
'  can  stiok  on  to  their  letters^ 

.3.  TV/'^AJ  pQf<^I%^6  s^QAp^  coyexsK.orieii* 

velopes  prmted  on  a  paper  manu&ctured  by  Mr. 

'  Dickinson,  with  lines  df  Ibr^^  ib  the  interior  of 

«  Ihe  sheet;  aftd  il  is^  sttted  thRt '^by^ctftoiDg 

Sart  of  the  liAes  to  be  nearest  to  one.siuiaee^ 
le  paper,  and  part  to  the  other,  he  has  super- 
added a  great  protection  ajgainst  forgery.' '-u. 
'Tbnes. 


e  LEGACY  DUTY, 

,  ^     A  return  has,  been  made  to  the  House  of 

Commons  showing  the  amount  of  capftal  on 

'  "which  the  several  rates  of  legacy  dilty  have  been 

vpiid  in  Great  Britain  in  the  yean  1839,  anid 

also  an  abstract  of  the  total  amount.  o{  iegaaes 

which  paid  duty  since  1797.  The  latter  amounts 
'  to  the  enormous  sum  of  £1,081,468,000;  the 
Ttdial  amoulit  of  eapittd  <m  wbiek*  legacy t  duty 
.,was  paid  in  1839  wa«  <9e4f2, 052,997;  and  of 

that  more  than  four  millions  sterling  paid  the  ten 

'  per  cent,  duty,  and  £21,604,065  paid  the  one 

^*t]^rcent.  duty ;  the  fbrAer  being  the  per  eentage 

cifSijsh^hj  dutant  relatives  or  strangers  in  blood, 

!ij^^  ihfi  latter  by  children  or  parents,  or  any 
meal  descendant  or  ancestor.  The  total  legacy, 
^'brobate;  ahd  btb%r  duties  of  tllris  descriptfon  paid 
t('ihto.  tiw^pilUic  treasury  siaoi  W9?  war  about 
c^Jfty-^^^illioi?y|,Jterling. 


of  Great  Sessions  of  Wales,  or  of  the  Coaotia 
Palatine  of  Chester,  Lancaster,  or  Darfaam,  ot 
in  any  other  court  of  record  in  England  (not  be^ 
ing  one  of  her  Majesty's  courts  of  record  i( 
Westminster),  holding  pleas  where  the  debt 
idaiii|ige]ftmoui^.tb  ws.  may,  upon  payment 
A 120.  have  his'  artiaes  of  clerkship  stun^ 
and  be  admitted  an  attorney  or  solicitor  in  w 
of  the 'courts  at  Westminster,  provided  the 
elea  have  been  properly  stamped  before  the  tin 
of  the  application. 

/WivKr*K-iWe/fai^7e  notbing  p)  ^  to  qb 
former  notice. 

.Ouc=  many  Correspondents  during  the  wed 
shall  have  due  attention. 


Just  publishe^ji  prU^  41^  to  be 

Monthly^  Vol  IV.  Part  III, 

PRECEDENTS  '  IN  CONVEYANCnTJ 
^idi^dittx^thd  PMeAt  Stitelof  the  Li« 
Illustrated  with  Notes,  Practical  aod  Critical,  a 
Thomas  Georob  Wbstbrv,  Esq.  F.R.A.& 
the  Middle  Teiiiifler;.iAdti«v.aC'<  The  Commfi 
taries  on  the  Constitution  and  Laws  of  EoglaiMl 
dedicated  by  cotitimand  to  het  MajeiAy  theQoec 
&c.  in  continuation  of  the    Prkcbdbsts 

&  yjibUSiBoNftk £a^     '<  ..-  -•('    . 
.  Xftis .  ForjCf  independent  Qf  tbe 
which  are  all  drafts  of  actual  practice,  aboi 
trith  ValdaUe  pncCicalittfermation  to  Tow!< 
GofTHTiiY  •SoucsffFORS.     Tbe  .tem 
QP  T^B  CouBiT&Vy''  is  Adlj   ei^Uined, 
Tables,  are^ven,  shewing  those  Customs  b 

SEVERAL  XToUNTIBS  of  SnGLAKD  for  gTSB 

Le;A0ES.  <^  Almost  ;S«ny  NmnlMv  ooBtaJM. 
ly^W  W^H  ^f  Ins^meat  to  naeet  the  easli| 
stcUe  of  the  laws. 

Vol.  III.   was  published  December  1, 
Tal^  t)f  CMitefits,  price  I7i.     Price  of  Vok 
aDiUiiX.lQ^..  1  ...      .. 

<     r    V«9l.  IV.  .Part  III.  coQtaiBS 

A  NEW  Wij^HHi^  dejngnment  of  severtil  Teri 

'  to  attend  the  inheritance  to  one  TrustMt 

sate  'the  expense  of  several  Tnnte^  «^ 

out  cai»iii^MBi€KBi^»*HEil^  $k^Um  niak 

to  such  Terms-— and  a  .  , 

Nbw  Form  of  Marriagb  Settlsme>7 


Of  Real  Property,  adapted  to  aMt  she  etdi 
•     '     3-and  4  W.  4.  c.  54. 


NOTItfEtO  ^O^RESPOWDENTS; 

^'^^  ''A't6miiir^UhliBzi'^ke}bport:'^Yonx 
^  letter  lioes  nofuome  withiii  our  i^4ilar.  ^  ^     '^  < 

.    £.  C.  R. — We  have  no  reason  to  doubt  the 

authority  of  Marshall's  case. 

Any  persbn  who  has  served  utider  articles  pf 
'  citerkskiip  in  order  to  bis  admission  in  the  courts 


With  tb«  Law.  relating  to  UsB^,  BacAnM 
Shifting   Limitatioits,  Powers,  and  Sil 

^RATBtTSE. 

Lenaetf :  J<»BltaettAR3AraldsOoy^^ik«lr  Bsefca 

Printed  by  Gbob<^b  Norman,  at  his  Printia?  < 
39,  Maid^  Uite,Wii^the  Pfirii&%rBUl>a&l,C 

Oant^n^  In  tbe  QeHQ^y  oC  JQdgb«Mr  ijm^  Pvt'j 
by  John  Richards,  law  BocdMSw^  1M,  r. 
Street,  IiTtlie  Parish  '6f  BtnHUMtan-!D't»i^* 
in  the  City  4f  Undon*    aaftmiiflft»  Ajnt  HM^ 


II 


I   i 


Wbt  ftrsal  OuiUrr^ 


IL  III.] 


SATURDAY,  APRIL  25,  1840. 


[No.  26. 


E88AT  III. 


OK  THE  ENGLISH   LAW 


or 


BAILMENTS. 

(CofUinMsd  from  pof  887.) 


S  to  the  second  sort  of  bailnent,  w. 

(rnimodatHMf   or  lending  gratis^  the 

tower  is  boand  to  the  strictest  care  and 

igence  to  keep  the  goods,  so  as  to  restore 

m  Uck  again  to  the  lender ;  becanse  the 

lee  has  a  benefit  by  the  nse  of  them,  so 

if  the  bailee  be  gniltj  of  the  least  neglect 

will  be  answerable :  as  if  a  man  should 

d  another  a  horse  to  go  westward,  or 

a  month ;  if  the  bailee  \go  northward,  or 

ip  the  horse  aboTe  a  month,  if  any  acci- 

It  happen  to  tfae  horse  in  the  northern 

rne^yor  after  the  expiration  of  the  month, 

hailee  will  be  chargeable ;  becanse  he 

made  use  of  the  horse  contrary  to  the 

St  he  was  lent  to  him  nnder ;  and  it  may 

if  the  horse  had  been  used  no  otherwise 

n  he  was   lent,  that    accident   wonld 

have  befiillen  him.    This  is  mentioned 

Brodon,  his  words  are,  (a)-—'  li  autem 

fu  aHiqua  uienda  datar^  re  dlMgatur^ 

\ctmmodaia  ut,  $$d  magna  differentia 

mer  mutuum  et  eemmodaium;  quia  is 

km  mutvtam  aceepiif  ad  ipeam  restitusn' 

I  tenetur,  vel  efu$  pretiumf  si  forte  tn- 

(o)  Sec  Jut.  Imt.  lib.  3»  tit.  15,  text.  ^. 

hi.  Ill, 


eendio  ruina,  na^^ragiOf  out  kUranum  vel 
hosHmm  imntrsUf  consnn^rtafueriif  wel  deper* 
dita,  subtraeta  vel  sMaia.  Btquiremmtm^ 
dam  aecepii^  nam  st^Mt  od  rei  ettstodiamf 

Mu  rebuspropriis  adUberesolet,  si  aliaseam 
diligentius  patuii  custodire;  ad  vim  autem 
majorem^  vel  casus  fortuitos  non  tenetmr  quist 
nisi  culpa  sua  uUervencrit.  Ut  si  rum  sibi 
eommodatam  domi^  secum  detubrii  cum  pe- 
regre  profectusfu$rit^  et  iUam  incursu  hos" 
tium  vei  presdonum^  vel  naufragiOf  amiseritf 
nan  est  dubium  quin  ad  rei  resiiiuiiomam  tene^ 
atur*  I  cite  this  author,  though  I  confess 
he  is  an  old  one,  because  his  opinion  is  rea- 
sonable, and  Tery  much  to  my  present  pur- 
lM>se9  and  there  is  no  authority  in  the  law  to 
the  contrary.  But  if  the  bailee  put  his 
horse  in  his  stable,  and  he  were  stolen 
from  thence,  the  bailee  shall  not  be  answer- 
able for  him.  But  if  ho  or  his  servant  leave 
the  bouse  or  stable-doors  open,  and  the 
thieves  take  the  opportunity  of  that,  and 
steal  the  horse,  he  will  be  chargeable ;  be- 
cause the  neglect  gave  the  thieves  the  occa- 
sion to  steal  the  horse.  Bractan  says,  the 
bailee  must  use  the  utmost  care;  but 
yet  he  shall  not  be  chargeable,  where  there 
is  such  a  fbrce  as  ha  cannot  resist. 

As  to  the  3rd  sort  of  bailment,  scUiosi  hh 
catiOf  or  lending  for  hire«  in  this  case  the 
bailee  is  also  bound  to  take  the  utmost  care, 
and  to  return  the  goods  when  the  time  of 
the  hiring  is  expended.    And  here  again  I 
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muat  recur  to  my  old  author,  fol.  62,  b.  (6.) 
*  Qui  pro  usu  vestimentorumuuri  velar  gently 
Pftl  aiterius  omamentij  veljumetUi,  mercedem 
dedfirit  vel  promiseritj  talis  ah  eo  desideratur 
CMsfodia^  qualem  diligentissimus  paterfamilias 
$^  rebus  adhibetf  quam  si  prastiterit  et  rem 
aliquo  casu  amiserit,  ad  rem  restituendam 
non  tenebitur.  Nee  suffidt  aliquem  talem 
diligentiam  adhibere,  qiuUem  suis  rebus  pro- 
priis  adhiberet,  nisi  talem  adkUmerit^  de 
qfia  superius  dictum  est.*  From  whence  it 
appears,  that  if  goods  are  let  out  for  a  re- 
ward, the  hirer  is  bound  to  the  utmost  dili- 
gence, such  as  the  most  diligent  father  of  a 
family  uses ;  and  if  he  uses  that,  be  shall  be 
discharged.  But  every  man,  how  diligent 
soever  he  be,  being  liable  to  the  accident  of 
robbers,  though  a  diligent  man  is  not  so  lia- 
ble as  a  careless  man,  the  bailee  shall  not 
be  answerable  in  this  case,  if  the  goods  are 
stolen. 

'  As  to  the  4th  sort  of  bailment,  viz.  t?a- 
dium^  or  a  pawn,  in  this  I  shall  consider  two 
ihingB ;  first,  what  property  the  pawnee  has 
ih  the  pawn  or  pledge ;  and,  secondly,  for 
.'wbat  neglects  he  shall  make  satisfaction. 
tAs  to  the  first,  he  has  a  special  property,  for 
the  pawn  is  a  securing  to  the  pawnee, 
piat  he  shall  be  repaid  his  debt,  and  to 
compel  the  pawnor  to  pay  him.  But 
If  the  pawn  be  such  as  it  will  be  the  worse 
for  using,  the  pawnee  cannot  use  it,  as 
clothes,  &c. ;  but  if  it  be  such  as  will  be 
-never  the  worse,  as  if  jewels  for  the  purpose 
were  pawned  to  a  lady,  she  might  use  them  : 
but  then  ^he  must  do  it  at  her  peril;  for 
'Whereas,  if  she  keeps  them  locked  up  in  her 
c^abihef,  if  her  cabinet  should  be  "broke  open, 
and  the  jewels  taken  from  thence,  she  would 
be  excused;*  if  she  wears  them  abroad, 
and  is  there  robbed  of  them,  she  will  be 
answerable.  And  the  reason  is  '  because 
the  pawn  is  in* the  nature  of  a  deposit, 
and,  as  such,  is  not  liable  to  be  used. 
And  to  this  effect  is  Ow.  123.     But  if  the 


(6)  Jusl.  Inst.  lib.  3,  tit  *J5,t«Xt5. 


pawn  be  of  such  a  nature  as  the  pawnee  is  tt  ; 
any  charge  about  the  thing  pawned  to  main- 
tain it,  as  a  horse,  cow,  &c  then  the  pawnee 
may  use  the  horse  in  a  reasonable  manner, 
or  milk  the  cow,  &c.  in  recompence  for  the 
meat,  {c)    As  to  the  second  point,  Braetan, 
99  b.  gives  you  the  answer  :-^  Creditor^  qw 
pignus  ojccepit  re  dbligatur,  et  ad  illam  rsfti- 
tuendam  tenetur;  et  cum  ht^usmodi  res  ai 
pignus  data  sit  utrvusque  gratia,  scilicet  dt- 
bitoris^  quo  magis  ei  pecunia  crederetur,  €i 
creditoris  quo  magis  ei  in  tuto  sU  creditumi 
sufficit  ad  (Qus  rei  custodiam  dUigentiam  ft» 
actam  adhibere,  quam  si  prmstiterit^  ei  rta 
casu  amiseritj  securus  esse  pos9ttj  nee  impM 
etur  creditum  petere.  (d)    In  effect,  if  a  cr9 
ditor  takes  a  pawn,  he  is  bound  to  restore  i 
upon  the  payment  of  the  debt;  but  yet  it  i 
sufficient,  if  the  pawnee  use  true  diligei 
and  he  will  be  indemnified  in  so  doing, 
notwithstanding  the  loss,  yet  he  shall  n 
to  the  pawnor  for  his  debt.     Agreeable 
this  is  29  Ass.  28.  and  SoutheqU^s  cau  k 
But,  indeed,  the  reason  given  ia  Somtkai^' 
case  b,  because  the  pawnee  has  a 
property  in  the  pawn.     But  that  is  not 
reason  of  the  case ;  and  there  is  anolber  i 
son  given  for  it  in  the  book  of  Aasize,  vl 
is  indeed  the  true  reason  of  all  these 
that  the  law  requires  nothing  extraordimt 
of  the  pawnee,  but  only  that  he  aball  use 
ordinary  care  for  restoring  the  goods. 
indeed,  if  the  money  for  which. tbe 
were  pawned  be  tendered  to  the  pawnee 
fore  they  are  lost,  then  the  pawnee  shall 
answerable  for  them;  because  the  pai 
by  detaining  them  after  the  tender  of 
money,  is  a  wrong  doer,  and  it  is  a  wi 
ful  detainer  of  the  goods,  and  the 
property  of  the  pawnee  is  determined, 
a  man  that  keeps  goods  by  wrong  raosi 
answerable  for  them  at  all  events;  £ai 
detaining  of  them  by  him  is  the  reasoa 
.the  loss.    Upon  the  same  dtflB»enee  as 

(c)  See  3  SaUc.  206.  Holt,  SS8.  Salk.  53$. 

(d)  See  Juat.  Inst.  lib.  9.  tit.  15.  text  4.  Dg  Pi-r^ 
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-is  m  ^ioj,  to  pawns.  It  win  be  fonnd  {I  But  yet  thia  «.rva„t  »  not  .  domertlc  «n 

ZTlZ^^"" ""; "  ''^''■"'•^  ^"'  '"*'  ^™*  "'*'«'"  «'• "-  <=»«  -.  it  would 


carry,  or  etiMTwiM  Msage,  for  a  reward 
be  paid  to  the  bailee,  tbose  caws  are  of 
o»rU;  cither  a  delirery  to  one  that  ex- 
■tcs  a  poblic  eiDploymeBl,  or  a  delivery  j 
^  prirate  perron.     Firet,  if  it  be  to  a  per- ! 
>  of  the  first  aort.  and  he  is  to  hare  a  re-  i 
r<l,  be  is  bound  to  answer  for  the  goods 
»ll  events.     And  this  is  the  case  of  the 
umon  carrier,  common  hojmao,  master  of 
»h  &c. ;  which  case  of  a  master  of  a  ship 
■  first  adjndged  36  Car.  2.  in  the  case  of'  — 
rt  V.  Slew,  Raym.  220.  1  Vent.  190-238. 

law  charges  this  person  thus  entrusted, 
arry  goods  against  all  events,  but  acts  of 
i,  and  of  tlie  enemies  of  the  King.  For 
Jijii  Uie  force  be  never  so  great,  as  if  an 
>i»tible  nultitade  »f  people  should  rob 
'.  nevertheless  he  is  chargeable.  And 
'« a  politic  estaWishmeDt,  contrived  by 
policy  ef  the  i«w,  (*)  Ibr  the  safety  of  aU 
w,  (be  neeessity  of  w<ios«  affiurt  oblige 
n  to  trnst  these  sorts  of  pertons,  that  they 

l**  safe  in  tbeir  ways  of  dealing  j  for 
'i<w  carriers  uiigtM  have  an  opportunity 
"loing  all  perrons  that  had  any  dealings 
'  'tem,  by  oomhining  with  thieves,  Ac, 
.'«t  doing  i«  in  sttch  a  candestine  m«n. 
w  woald  not  be  poMiUe  to  be  discovered. 
'  'Ills  is  the  reason  the  law  is  founded 
"  m  that  point.   The  seMnd  son  are  bai- 
♦^-•tors,  and  g^jcb  «ke.  •  And  though  a 
'*  's  to  have  a  reward  for  bis  manage- 
;■  .Tet  be  is  only  to  do  the  best  he  can ; 
'f  he  be  robbed,  &»  if -i*  a  good  account 
I  <l'e  reason  of  his  being  a  servant  is  not 
''""g  5  ibr  he  is  at  a  distance  from  his 
'"-  Md  acta  at.  dtsmtion,  reoeiving 

»n<l  selling  corn,  &c.    An*  ytt  if  he 

^  ^i»  master's  monev,  and  keeps  it 
^'^'^witlia.niaswiaWeijiwe,  be  shall 
"".^^^^^^oritAon^hii  be  stolen. 


be  unreasonable  to  charge  him  with  a  trust, 
further  than  the  nature  of  the  thing  put  it  in 
his  power  to  perform  it.  But  it  is  allowed 
in  the  other  cases,  by  reason  of  the  necessit/ 
of  the  thing.     The  same  law  of  a  Factor. 

(Tc  be  continued.) 


PROBLEM  XXVI. 

ILLUSORY    APPOINTMENTS. 

What  is  deemed  an  Illusory   Appoinlmrnt? 

TO   THB   BDITOB   OF  THE    LBOAL   OUIDB. 

ANSWER  TO  PROBLEM  XVII.  Vol.  8. 
Who  mat  bb  madb  a  Baucbupt  ? 

The  6  Ge  4.  c.  10.  s.  2.  enacts"  That  ajl 
bankera(a),  brokers  (^),  and  persons  using 
the  trade  or  profession  of  a  scrivener,  reoei^ 
mg  other  men's  monies  or  estates  into  their 
trust  or  custody  (r),  and    persons    insuring 
6nip4  or  their  freirrht,  or  other  matters  against 
perilsof  tbesea(</).  warehousemen (^),  wbar^ 
^"gerg  C/>. packers  (/?),  builderp  (A),  cazped^ 
ters  (i),   shipwrights  (A),   victuallers,   k(?ep- 
ers  ot  inns,  taverns,  hotels,  or  coffee  houses, 
dyers,    printers,    bleachers,   fullers,  callen- 
Oerers,  cattle  or  sheep  salesmen  (/),  and  tfll 
persons  using  the  trade  of  merchandize  by 
way  of  bargaining,  exchanging,  bartering, 
commission,  consignment,  or  otherwise,  fn 
gross  or  by  retail  j  and  ail  persons  who  either 
tor  tJicmselves,  or  as  agenU  or  factor?  for 
others,  seek  their  living  by  buying  and  sell,. 
»ng(w),  or  by  buying  and  letting  for  hire  (w), 
or  by  the  workmansJiip  of  goods  or  commodi^ 
ties  (o),  ahall  be  deemed  traders  liable  to  bft- 
come  bankrupt :  provided  that  no  farmer, 
grazier,  common  labourer,  or  workman  fo'r 
hire,  receiver  general  of  the  taxes,  or  merti- 
ber  or  subscriber  to  aoy  incorporated  co»q« 
niercial  or  trading  companies  established  by 
j  charter  or  act  of  Pariiament,  shall  be  deemed 
as  such  a  trader  liable  by  virtue  of  this  act 
to  become  a  bankrupt/' 

And  it  is  enacted  by  sec.  190t  that  the  act 
"  shall  extend  to  aliens,  denizens,  and  wo- 
men (p),  both  to  make  them  subject  thcrctb, 
and  to  entitle  them  to  all  the  benefits  gtv^^ 
thereby."  .   ,.. 

■     ■      ■    ■  ^ 

(a)  Bankers  were  by  the  5  G.  2.  c.  30, 

39.  made  liable  to  the  bonHrupt  laws  ;  ul|^ 
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irl^s  b^bn^  field' that  i«  ord^Macd^Btitate  ft 
p^Oft'  t  h^nktVf  it  wafl  not  neceoiary  for  him 
to  icee{)  gn  o|)en  banking-house,  or  to  keep 
Vii  docSes  and  condn<^  hts  baBiAess  in  a 
ibah^er  exactly  the  same  is  that  usually 
ad^]>ted  by  bankers,  but  that  all  persons  were 
^  be  deemed  bankers  who  acted  as  such  (Ex 
Wit^oHj  1  A<k.  218).  But  an  army  or  navy 
fl^fift  is  not  to  be  deemed  a  bMikrupt. 
(1  Moirt.  B.  L.  2.) 

*'  (^V  Brokers  were  made  subject  to  the 
bankrupt  laws  by  the  5  O.  2.  c.  80.  s.  80. 
The  Word  "  brohters^  here  includes  not  only 
brokerer  concerned  in  the  purchase  and  sale 
of  Merchandize^  but  also  stock-brokers  (Cul- 
l^rii  48),  ship-brokers  '  {Pott  t.  JVr«^, 
4  Moore  661;  6  Bing.  702),  and  pawn- 
brdkdrs  {Higmore  t.  Molhy,  1  Atk.  206  •, 
^awlimon  t.  Pednen,  6  B.  &.  A.  124) ;  and 
tL  pawnbroker  who  has  ceased  to  receive 
pledges,  but  continues  to  sell  those  that  re- 
■niins  in  Us'liaiBdsiiiiKMieemed  wbj  be  a 
bankrupt,  (Ibid^)  An  assuranee  broker  is 
ithin  thi^  dause  of  the  statute.  •  (See  Ex 
JS^ivenB,4  Had,  266,  and  Pott  v.  Tutner, 
ikpina.)  But  a  person  Jiol  a  bill-broker  by 
tdade, '^ill  not  bring  himself  within  the  pale 

Moftiie  bankrupt  la wa  by  merely  discounting 
•billi,.and  proconnff  bills  U>  be  discounted 

•'ftr  friends,  espedfSly  if  he  does  not  hold 

•diimsetf  out  as  a  bill-bvdker.  {JBae  Marvey, 

•21lieni&iA.Ma.) 
'  -(e)  Wilfc  respeot  to  who  may  be  deemed 

I  •aisorivener  within  die  6  6.  4,  we  may  have 

:a-ecobi«eto  the  oases  decided  on  the  stat.  of 
Jamee  the  First  (21  Jac.  1.  c.  19,  s.  2.),  by 

-sahidft  it  was  enacted,  that  scriveners  should 

tfa: liable  to  the  bankrupt  laws;  and  it  is  to 
km'  olMorved  that  the  words  used  in  that  sta- 

itnte,  and  in  the  6  6.  4,  are  precisely  alike. 
fu/otdenio  oonstitute  a  nerson  a  scrivener, 

cBa*tts  to  bring  hitnself  within  the  act,  it  was 
and  is  necessary  that  he  should  be  entrusted 
with  the  money  for  the  purpose  of  lending  it 
out  to  other^  ^tr^an  interest  payable  to  his 
principal,  and  for  a  commission  or  bonus  to 
nimself,  whereby  he  seeks  to  gain  his  liveli- 
hood. '  Tlierefore  a  man  who  possesses  other 
persons'  money  with  wbich  he  discounts  bills 
lor  his  own  emolument,  is  not  a  scrivener. 
^^^Mjarrison  v.  Harrison,  1  Esp.  665.)    Nor 
,^  IS  an  /attorney  who  purchases  and  sells  es- 
tates,  riegociates  loans,  &c.  for  his  clients  in 
j' tl^  common  course  of  his  profession,  for 

^  which  be  makes  onlv  the  regular  profes- 

sional  charges   ibr  the   conveyance,  &c.  a 

scrivener  within  the  statute  of  Jac.  1.  {Ex 

^  JWTtfMtHf,  1  Rose,  406;   2  id.  27,  28;  Se 

'^  IJtims, «  frfv  69 }  Surd  v.  Bryd^es,  1  Holt, 

•664.^)    But  if  money  were  nsaalfy  lodged  in 


the  haoda  of  aH  attomey<,..ky.  lastcUenttnd 
others,  for  the  purpose  of  mug  invested  in 
securities,  itnd  upon  his  so  investing  tk 
money,  he  charged  not  only  Ibr  th#  convtf* 
ance,  but  al^o  a  certain  bonaa  or  tomiiisnoB 
for  himself,  and  he  were  a  oonveyanoer  as 
well  as  an  attorney,  he  would  be  deemed  t 
scrivener  within  the  above  statute.  (J?Kt- 
clmson  V.  Oasooigne,  1  Holt,  607;  ExB^Uk, 
Mont.  82.) 

(d)  This  does  not  extend  to  iosurssce 
brokers.  (See  Ex  Sievens,  4  Had.  3d6>) 
But  see  ante  (note  2).     ' 

(e)  This  is  a  term  well  understood  ia  the 
city  of  London,  and  means  persons  who  buY 
and  sell  linens^  muslins,  silk^s  and  wooUci 
goods  by  wholesale ;  and  does  not»  it  skoik 
seem,  inohide  in  it  every  pecson  nho  own 
or  keeps  a  warehouse,  and  who  is  not  other 
wise  a  trader  within  the  words  of  measiii 
of  this  statute.  (Areb.  B.-  L.  p.  37.  Tld 
edit.)    ■  I  •  .  t 

(/)  This  also  b  a  term  y^dl  andentod 
in  Londcxn,  and  means  the  proprietor  a 
waterside  premises,  who  land,  vrarehonti 
and  ship  ffooda^  either  Ibteign  or  ooastvii 
for  reward.  (Ibid.) 

{g)  tn  London,  packeni  are  underston 
to  be  persons  empK>yed  by  menchanfes  te  a 
ceive,  and,  in  some  caaes^  to  seleot 
for  theas,  fnm  maimf)^tarefa,  dvers, 
lenderers*  Icc^  and  pack  the  same  lor 
tation.  {IbidS 

{h)  A  bttilaer  is  on6  ^ho  builds 
for  sale,  whether   on  laoda  parcbaced 
leased  for  that  purpose,  or  builds  for  o 
persons  by  hire  or  contract.  (J5r.  Ne%ru\ 
2  Mont.  &  A.  884 ;  1  Dea.  78.) 

(i)  A  carpenter  is  a  person  wm  mirdM 
timber  and  other  materiab»  which  be  wad 
up  as  a  carpenter,  and  not  a  person  wU 
merely  works  at  the  trade.  (See  8  Mo^ 
165;  1  Cook,  B.  L.  49.) 

(A)  This  seems  not  to  mean  a  person  wi 
only  works  at  the  trade,  but  one  who  a^ 
purchases  and  furnishes  the  materiala.  ( Are< 
B.  L.  87, 7  edit.) 

(i)  A  fiomerwho  is  in  the  habit  of  bsj 
ing  half  as  many  more  sheep  aa  are  nece 
sary  to  stock  his  farm,  and  of  selling  tl 
surplus  at  a  profit,  is  a  trader  within  ik 
section.  ( JBs  NmaU,  S  Daav  893.) 

(m)  Upon  the  words ''buying  afidaeUiaf:, 
containea  in  the  statute  of  Jac.  L  (21  Ja 
I.  c.  19.  s.  2.),  it  has  been  hdd  tliat  to  brii 
a  person  withm  the  bankmpt  Um%  under  ik 
sectiany  it  is  necessary  that  Im  should  bi 
and  sell,  or  act  with  intent  to  sell;  for 
bnying  alona,  twilkmt  aoi  kileiil  to  sr 
(1  ConLt  I>ig.  Baaltfupt*  A.)  4IPI  a  «eil;t 


'iMm  R^fmrU. 
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]ou  witliODt  ft  Kttying  UbitL)  will  not  eon» 
:itiite  atndiiur  witfatn  tbe  meaninir  ot  thb 


\tLme  of  the  statute.  (See  Arch.  B.  L.  7  edit, 
p.  9%  40,  41,  where  all  the  catei  on  this 
ibject  will  he  foond  collected.) 
(ff)  A  Kvery-ttable  keeper,  who  hnjrs 
nnnses  for  the  vurpoee  of  letting  them  out, 
id  occadiomriiy  leti  them  oat,  withont  hav- 
r^  obttinei  a  proper  licenoet  if  within  thin 
ction.  (Martin  ▼.  Nightingale^  11  Moore 
^.)  But  the  eharehoMere  of  steam-packetfl 
«-  not  tvadeni  wiAin  this  daoee.  (Ex 
Uwauldy  Mont.  902.) 

(o)  A  person  who  parehaeea  raw  mate- 
fti9»  and  nmkee  it  into  a  Tendlhle  artiele 
r  tbe  porpoee  of  aaie,  and  with  a  view  to 
ofif,  ires,  nnder  the  former  ttatntes,  held 
be  within  tbe  bankropt  laws ;  and  it  made 
f  diflensnce  thai  part  of  tfie  raia  waa  to  bo 
^ived  from  bodilj*  labour.  (Dalfyf.  AmtiA, 
Burr.  1418,  3  Mod.  380^  Crampe  r. 
tirTie,  Cro.  Car.  31 ;  Stanley  ▼.  Osbatttmt 
^.  fitit.  99^  JRark^r.  VIV&^GbdceM.) 
nt  if  the  mamrfhotarer  did  not  bwj  the  raw 
fttmak»  he  waa  held  not  to  be  within  the 
nknrpt  laws,  /rhas,  where  a  person  made 
ier  from  apples,  which  he  grew,  he  was 
Men  not  to  be  a  trader  Withm  the  former 
itntes.  (Per  Lord  Mamfieid  in  Parker 
WtOe^  1  T;  R.  34.)  Bat  ^aery,  whether 
ell  is  die  kw  now,  Ibr  the  present  act  pro- 
ies  that'  *■  all  persons  who  seek  their 
ring  bpr  the  worKmanship  of  gooda  or 
mmcMlities,  shall  be  deemed  traders,  liable 
become  banknipt.^ 

And  in  order  to  render  a  person  liable  to 
e  bankrupt  laws  nnder  this  aection,  it  will 
t  be  softcient  to  firove  a  aingle  act  of  baj- 
?  and  netting  by  him,  (JS&  Blackmore, 
Ves.  8;  Mjf  B&wee,  4  Yes.  168;  Hankey 
Jones^  Cowp.  748.^  unless  it  can  be  shewn 
Bt  he  had  an  intention  to  continue  it. 
^atman  t.  Vatighem^  1  T.  R.  572 ;  Bar- 
olemero  r.  f^iefweodi  1  T.  R.  578 ;  Hoi- 
yd  T.  Gwymw,  2  Taunt.  176 ;  Eat  WUke, 
Mont.  &;  A.  667.)  And  id  proof  of  this 
tention,  a  declaration  by  the  partjr  of  the 
vect  of  his  buying;  {Otdev.  HaiJTMghi, 
Stark.  56.);  or  his  representing  himself 
dealer,  and  baying  goods  and  ofiering 
lem  in  e^cehange,  is  admissible  evidence 
^ikin  ▼.  BrandoHf  1  Car.  k,  V.  880.) 
be  legality  or  illegality  of  the  buying  and 
iling  is  of  ho  importance.  {SoMndmgn  y« 
Imr^s,  4  Bmr.  2066;  MarUn,  v;  NighHn- 
iJf,  snpra;  JSo  MautMt,  1  Atki  160; 
'M  V.  Synumde,  1 D.  &  R.  Ill ;  5  B.  &  A. 
IG.) 

(7>)A  married  woman  is  not  a  trader 
ithin  the  bonkropt  tawfe^-aalesssho  darry 


on  trade  free  from  the  eoatrol  of  her  has^ 
bandy  and  he  is  not  liable  for  tbe  debts  QOUr 
traotedby  her  in  such  boainess.  (See  £^9 
Preetan,  Green  8;  Cooke  40;  Ex  Uear^ 
2  Bro.  266.)  And  for  tbe  instances  in  which 
it  has  been  held  that  the  wife  may  be  made 
a  bankrupt,  see  the  following  cases— (^x 
Franke,  1  M.  and  Scott,  1  ;  6  M.  &  P.  1 ; 
7  Bing.  702;  Lavie  v.  PkiUipe,  3  Burr. 
1776 ;  exparte  Carringtan,  1  Atk.  20&)  ' 

A  second  fiat  in  bankruptcy  agaanat  an 
ancertilicated  bankrupt  is  a  nallitv,  because 
his  property,  as  well  ailer-acqaired  as  other- 
wise, is  already  assigned  nnder  the  first  fiat. 
(Martin  v.  ffHara^  Cowp.  824 ;  Ex  Mar-, 
tm,  15  Ves.  114;  TiUv.  Wiliean,  7  B.  &  C. 
684.)  But  it  is  discretionary  with  the  Ch'eat 
Seal,  whether  or  not  it  will  snpersode  each 
second  fiat.  (See  16  Ves.  236,  472.) 

C.  B. 

We  have  another  Answer  to  this  Problem, 
by  R.  H.,  who,  after  stating  the  enactments 
of  the  6  Geo.  4,  c.  16,  s.  2,  thus  proceeds  z*^ 

The  chief  difficulty  l>eing  to  prove  a  deci- 
sive act  of  trading,  in  order  to  ground  the 
opening  of  a  fiat  in  bankruptcy,  it  is  provided 
by  the  last  part  of  the  clause,  that  those  whom 
it  might  be  difficult  to  class  nnder  any.parti- 
cular  denomination  of  traders,  are  yet  subiect 
to  the  bankrupt  laws,  if  it  can  t>e  proved  in 
evidence,  that  they  are  buying  and  selling 
mere  personal  goods,  with  a  view  ib  profit ; 
and  are  proceeded  against  as  '*  dealers  and 
chapmen :"  care  must  however  be  taken  at 
the  same  time  to  shew  a  repeated  praotfce 
of  such  buving  and  selling,  or  a  commenee- 
ment  coupled  with  an  intention  to  eontinae 
it;  for  a  single  act  of  bankruptcy,  nnaccosa- 
panied  with  such  intention,  will  not  be  suffi- 
cient, (Ex,  p.  Blackmore,  6  Ves.  3. ;  Ex.  p. 
Bowes,  4  Yes.  168.  ;  Hankey  «•  Jones, 
Cowp.  478.). 


Sato  Vitptitxp. 

VICB*€HAN€BLIiOB'S  COURT;  NaiK  27. 

BeADLVS  V,  BURCH. 

ATToawiBs— Practicb— TTT^W   in   Cases 
where  BilU  are  filed  tc^  impeach  Deeds  on 
the  ground  of  frauds  the  Attorney  n>ho 
prepare  them,mq,y  be  properly  made   a 
party  to  the  suit  de  a  party  to  tlie/rcmd^ 

,    to  obtain  a  discovery.  . '      -  .    ^ 

In  this  case  a  deed  of  oomproaiisa  had  b^^^ 

prepaied  to  tertninate  a  farmsr  suit,  the  4¥«f^  ^^ 

whteh,  aa  ssUled  by  eovmael,  had  been   a^Q^  ^^ 
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ti)e  aaKtiCors'dfa  defendafit  in  th6  ifortner  stiit  to 
Wi  bngrosaed  h(f  .tbeui.  The  bill  churged  the 
>0uikitor8i'  who  were  defendants  to  it,  with  baT- 
ilg^:  Mitbor^t  pUiotiif  s  knowledge^  introduced 
ikitD iter  detd>a< passage  that  was  not  in  the  draft, 
omU  ik  jattfsd'  cditB  against  them.  They  de- 
jDmrredLitONtke  xfaill.Tor  w^nt  of  eqnity,  as  they 
h^^no  intcnest^in  the  ^Dbject^mattcr  of  the  suit, 
)Miiig.te6B'otily«ioIicitors.£ar  one  of  the  deiend- 
innl^^for^whnoi^al^o^  they  might  be  examined  as 
^tneteaa.  ^  ^  Aiipther.>  deimirrer  was  put  in  to  the 
bill  fiar^  Unant  of  ipartiea^'  -The  original'  suit  ra- 
||iltadAa(  thisiBdntiniatnitiQn.of/the  estate  of  an 
ibCealdSe  ioamnL  Kaightley-  Adams,  to  whom  a 

SiaBd^aliTia  lidministratiolt^  bad  been  .teken  out. 
laaJ  Robinson^  one , of  his  next  of  kin*  dying, 
after  eKecntingthe'  deed  compromising  that  suit, 
het>h«8band  took  out  letters  of  administration  to 
bevin  tihediod^aa  Court  of  Peterborough,  'within 
wdiksh  jurisdiction  ah^  bad  lived,  and  hhc  was  a 
pliiiDtiff  in  this  aecond  suit;     The  ground  of  the  I 
second  jdeiQurret  was,  that  Mrs.  Uobinaon  was  \ 
not.  duly  Te^rcse^nied^  and  that,  a  prerogative  ad- 
minisftrntion  *  was>  'necessary  to   constJtnte  Mr» 
ILoibiDSdn  heiT-pedjbcT  legal' jepresontatire. 
''    Thki  prVseat  bill  was  fiied  torectify  the  deed. 
i  Xhe.ViCB-CtiAr^CBLLOR  said,  that  he  had  read 
the  hi^,  and  vras  of  opinion  that  such  a  case  was 
stated  as  required  an  answer.     It  appeared  to 
bftibv  aa  'to  the  first  demurrer,  that  there  could  be 
no'vdbnbt'of  the  propriety  of  fihug  such  a  bill,  if 
nrhAfeinn^s  stated  by  Lorcl  Redesdale  in  his  book 
^ .^^leading  was  corcect.     '^  Where  bills  have 
boeu^£led  to  mqieaoh  dseda  on  the  ground  of 
fnnd^  attombs^  s^ho  have  prepared  the  deeds, 
and',  .other  persons  concerned  in  obtaining  them, 
havetbeen  irequently  made  defendants,  as  parties' 
to'the  fraad  complained  of,  for  the  purpose  of 
obtaiiucig  41  full  discovery  :  and  no  case  appears 
in  ibe  books  of  -a  demurrer  by  such  a  party,  be- 
cause Jmtbad  no  claim  of  interest  in  the  matter  in ' 
q^tiott  by  the  bill."     That  was  stated  by  Lord 
Kedesdale  .without- giving  any  authority.    Then 
]i»jwlent'OBi  :>  ^  Indaac),  an  attorney  under  such 
ckomwIaBcea,  being  brought  as  a  party  to  the 
suit  to' i  hearing,  has  been  ordered  to  pay  costs." 
{M'nL  Plbadga.  i  89,^  4ih  ed.)    For  this  Lord 
Redesdale  idid  give  authority.     His  Honour  said 
b«.boul4'jK)t  suppose  that  a  person  of  Lord 
Hadesdale's- experience  would  have  decUred  in 
his  book  that  attiwnies  had  been  mftde  parties  to 
siiek.  bil)S|'if  I  thei«  coold  be  any  doubt  such  had 
beam  the  tcaset.     In-  thei  case  of'  Le  Texier  r.  the 
Mafgravioe  of  Anspacb,   the  opinion  of  Lord 
KkioA  iva^   thus   expressed.    (15  Yes.    164). 
M  •  Wbeaf  air  nktomey  or  other  agent  is  so  involved 
initittr^fraod  'diaiged  by  the  bill^  that»  though  a 
r^JaouTeyancC'-or  > other-  relief  caonot  be  prayed 
il|l^itiit  ibira^  'ai4:ourt  0!  Equity  will,  rather  than 
tkdt'tba  plaintiff' ishall  not  liave  his  costs,  order 


that  Ageot  to.pay.tbem;  if  b*  in  .ni^japviy. 

the  plaintiff  must  pray  *ibgt  be  may.pay  tk«  tostut^ 

otherwise  a  demurrdr  will  lie/'     It*  was  elev 

fron^  this  paseagaLord.Eldon  tooliitfpr^aattd 

the  practice  was  aa  Loid  Redesdale  bid  kid  ii 

dowM.   .  In  Bowks  v,  St«wart,  {X  '^^oh.  and  IM. 

227.)  Lord  Redesdnle  himself  acted. HHrvbalk 

stated  in  his  book*  for  there  be  >aa«i,  -^si  to  Mr. 

Bowleses  soliflitor^  he  was.acosi^i.fec  hisidieri* 

but  .hia  duly  as  .a  soliciiar  did  xiat-  bind  bisi  u> 

assist  bis  client  in  ah  act  of  iuius^ke,  ^    Hi^ 

zeal  for  bis  elieat  has  led.  bimtM9!  Smi  .be  )m 

properly  been  made  a  party.      He  was  an  acting 

party  in  the  transaction,  and  properly  brought  tv 

a  hearing,  and  ought  to  bt  cluurgeable'  with  the 

costs,  so  far  as  they  relate  to  the  release,  in  ca&e 

they  cannot  be  recovered  from  Richard  Bowles.* 

Here  wasi  a  judicial'  raeo^idbn  (tf  jtlie>dBctciie 

stated^  by  Lord  Redesdale*     His  HoAoBrwi^jCril 

it  to  be  uudenstood  that  be  was\proaeeditig  upon 

the  £ooti|ig  of  the  statemcntr  conlaiocd  ia  ihc 

bill ;  and  that  Messrs^  A.  B.  w^old  t^oi  suppose 

he  bad  tk^  least  avapicion  ofth^iHintyaltiicii 

intentions  in  »'acting^  as  ibey  Jt8d>douc^  oMe^  kid 

known  them  too  long  to  suppose  they  wtmiA  be 

guiltytqf  any  irapiopnrtty  ^of  »CQddiidl«t.  •BnlMota 

what  was  stated  in  the.«biU»  hethovght  tJwy-hsd 

been  properly  made  pacties.  and  tbst  vbsl  «ii» 

prayed  against  them  was  properly:  pnyed.  - 

The  point  stfited  by  the  aacc^d  draiwitt  mm 
more  important.  It  appeared  to  bia  Honoor 
a  strong  proposition  thai,  in  no  .caae^  vAs  a 'pcr> 
son,  who  had  obtained  a  diocesan  prohase  or 
administration,  capable  of  being  a  plainlii  ia 
equity.  He  always  thought  it  was  a  rule  dm 
such  a  party  could  bring  what  action  be  cImk; 
and  if  he  could  bring  any  action,  of  course  equity* 
which  followed  the  law,  would  permit  liim  to  £lc 
a  bill.  The  case  of  Willett  t>.  Cox  dearb 
proved  tliat  a  diocesan  adminiatraCor  oovld  au|)» 
port  an  action  at  law.  There  the  parties*  beiag 
unable  to  demur,  were  driven  to  a  special  pb s. 
to  show  the  diocesan  administration  was  wrou^* 
But  then  it  appeared  that  there  had  been  a  ^ 
cesan  administration  taken  out  at  Oxibrd,  wbea 
it  should  have  been  in  Berkshire ;  and  if  in  the 
present  case  it  appeared  on  the  face  of  tbe  plead- 
ings there  could  not  properly  have  been,  an  ad- 
ministration from  the  Court  of  Pelerboroiuik 
it  would  have  been  a  ffround  of.  demtioer. 
But  the  case  stood  differently*  ,  Here.  Knigbdrf 
Adams  died  intestate,  and  after  aoBCcontcM 
prerogative  administration  was  ^aoted  to  Saraii 
Cole  (afterwards  Rolunsoa),  who  wsB  fepcescsUrd 
as  his  next  of  kiu,  wbo  Imd  a<  tight  to  aee  iar  ha 
portion  of  the  clear  zesid^e  afier  all  the-pvopetv 
had  been  turned  into.mooejr  and  tfafl.dabfe  am) 
funeral  expenses  of  the  inteataic  DrtiifiiiL  ii 
was  of  ▼ery  little  importance  toiaftil»>isifeBlhor  tkn 
first  iutestate  «a&  poeaesBed  of*  pfdpwbf  io  idid«- 


han  Repm^U. 
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ren»  dtooeaft,  te  ibe  right  of  the  neat  of  kin  was 
not  Co  the  specific  property,  but  to  •  dear  shmre 
of  the  8iir|mu  which  woold  be  produced  by  it 
tfter  peynent  of  all  the  demande  ttpon  it.  There 
was  nothing  on  the  face  of  the  biU  to  show  that 
Sarah  Cole  waa  not  residing  in  the  diocese  of 
Peterboieii^  and  his  opinion  on  that  part  of 
iie  bUl  waS)  that  it  night  Tery  well  stand  thai 
he  diocesan  adoiimatimtion  granted  to  Robinson 
IS  administralor  to  Sarah,  his  wife,  was  properly 
[ruitcd.  Then  the  groond  of  demurrer  was 
vroog,  and  most  be  overmied  with  costs. 


ROLLS'  COURT-/a«.  23. 


'4TTBLL   AND   OTHXaS   V.  SiMONS  AND  WlFB. 
'cif  DOR     AND     PvEGHA»Ba  —  SoLIClTORa — 

Imprudsnce  of  a  SoUeitor  acting  for 
Vendor  cmd  PurckaMtr-^Neceanty  for  the 
authority  of  the  eUont  employing  the  So- 
Ueitor ^  being  in  writing — Whether  a  pur- 
ehaeer  ^uM  be  aUofoed  to  haoe  poeeeeeion 
of  hie  purehaeef  and  the  purpose  money 
also, 

iir.  KindereUff  on  behalf  of  the  plaintiff 
the  Tcndor),  moved  that  Thomas  Harris,  who 
ad  been  reported  by  the  Master  to  be  the  best 
idder,  might  be  ordered  to  pay  into  Court  the 
ufchase  money,  and  also  to  pay  the  costs  of 
le  application. 

Mr.  Ptmberton  for  the  defendant  Harris  (the 
urcbaser),  moved  also  that  an  order  of  the  7th 
f  December,  1838,  for  him  to  pay  in  the  pur- 
hase  money  might  be  discharged,  and  that  his 
QsU  might  be  paid  by  Mr.  Wardle,  the  solicitor 
f  the  plainti£&. 

Lord  Laitodals  stated  the  facts  of  the  case 
n  deliyering  his  judgment.  His  Lordship  said, 
iarris  was  the  purchaser,  in  August,  1 838,  of 
roperty  sold  under  the  direction  of  this  Court. 
ie  was  confirmed  purchaser,  and  by  an  order  of 
He  7th  of  December,  ld38,  was  to  be  at  li- 
«rtY  to  pay  in  the  purchase  money,  and  he  had 
ince  en  tend  into  possession  of  the  estate.  The 
lotion  was,  that  tnis  order  might  be  discharged 
itb  costs.  On  the  other  side  the  motion  was, 
liat  Harris  should  pay  the  amount  of  the  pur- 
hase-money  into  Court.  The  questions  raised 
rere,  whether  Harris  was  to  be  deemed  to  have 
ccepted  the  title,  and  whether  he  ought  to  be  at 
iberty  to  remain  in  possession  of  the  property, 
bd  also  of  the  purchase-money.  Mr.  Wardle 
leing  the  aoiicttor  of  the  plaintiffs  had  a  com- 
munication with  Harris  soon  after  he  became 
kQrchaser,  in  which  it  appeared  that  Harris  gave 
lim  (Wardle)  liberty  to  proceed  for  him,  at  least 
0  the  entcnt  of  confirming  the  purchase,  and 
iarris  was  confirmed  purchaser  by  the  Master's 
(f  port  of  the  23d  of  Novemberi  and  of  that  con- 


firmation Uiere  was  no  compMnt.     The-  neat 
step  was  that  of  the  greatest  importance.     Hae- 
ris  being  the  purohaser  had  a  right  to  beaatitfiad 
that  the  seller  could  make  a  good  title.     Wanile 
acted  for  him,  but  whether  with  authority  in  that 
respect  was  the  question,  and  Wardle  w«s  dao 
solicitor  for  the  plaintiffs.     He  tpouid  have  acted 
with  more  prudence  if  he  had  not  beemihe 
solicitor  of  both  parties.     Without  impmiiml^ 
mieconduet  to  Atm,  he  had  placed  himielfin 
a  situation  in  which  it  was  difficult  ta  dment- 
tirely  right.     As  solicitor  for  Harria  it  was  liis 
duty  to  get  everythbg  as  to  the  title  petlsttiy 
satisfactory.     He  obtained  the  order  of  the  9tli 
of  December,   1838,  which  declared  that  Uwtis 
was  content  with  the  title,  and  thereftifO  leaV^ 
was  given  him  to  pay  the  purchase-money  into 
Court  on  the  22d  of  December.     Defooe  that 
day  Wardle  having  intimated  to  Harris  that  tbd 
purchase-money  was  to  be  paid  into  Couit,  Hup* 
ris  said  he  wished  to  have  Mr.  Burton  to  be  h(i9 
solicitor,  and  Wardle  sent  the  ab street  of  Udeio 
Burton,  and  also  his  (Wardle*s)  bill  of  costaae 
solicitor,  which  contained  an  account  of  the' acts 
he  had  done  as  solicitor  for  Harrn.     ThatibiU 
therefore  contained  a  statement  that  Wardle  Had 
procured  the  Master's  report,  had  got  it.  don- 
firmed,  and  had  obtained  the  order  for  payni^ 
the  money  into  Court,  and  it  must  be  assanacd 
that  from  its  delivery  Harris  had  notice  of',  wdiaid 
Wardle  had  done.     When  a  solicitor  aotedbfon 
a  client^  tmd  it  afterwards  became  a  qaeeti&m 
whether  he  acted  for  him  or  not,  the  ouent  had 
a  right  to  call  upon  him  for  his  authority jid 
writing^  but  that  was  a  rule  not  withoutaw^ 
ceptUm,  for  the  conduct  of  the  client  mightibe. 
Buch  as  to  show  authority  either  at  the  time^e^ 
by  the  acquiescence  of  the  party  a/terwaitds^ 
The  acts  done  were  communicated  to  Binfton^> 
Harris's  solicitor,  on  the  4th  of  February,  lflC>9u 
He  must,  therefore,    consider  that  Harris  was 
informed  of  them  on  that  day,  but  it  wasa  diit 
ferent   question  whether  he  knew  the  effscSi  al 
them.     Many  of   these   parties  seem  to  have 
thought  that  Harris  was  precluded  fiom  examin- 
ing the  title  by  the  order  of  the  7th  of  Deeeuii- 
her.     The  abstract,  however,  was  delivered  .to 
Burton,  who,  on  proceeding  to  examine  it  wuh^ 
the  deeds,  found  some  of  them  missing.     Eji*- 
))ectations  were,   however,   held  out  that  theyi 
would  be  forthcoming,  but  they  had  not  been* 
produced.     Whilst  these  things  were  in  prugieiS' 
Harris  took  possession,  on  the  faith  that  a  i  good* 
title  would  be  completed,   and  exercised-  aclsi.6f 
ownership.     //  was  a  rule  that  the  purchdiM 
was  not  to  hold  the  property  and  the  pritdhf 
it  at  the  same  timsj  and  Harris  was  nottfxnbpt* 
from  the  payment  of  the  purchase^moneyif' •!«>' 
though  he  was  exempt  from  the  admiysioii  i^'ithir 
tide.     He  had  been  iu  a  sitaatiou  iniwhidhiiife' 
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ought  not  to  be  placed,  mi  in  which  he  was 
entitled  to  i^e(  Wbidi  cpoldnqlti^  obtained 
without  appUe^ion  to  the  Court«  H^-fMight, 
therefore,  to  1)0  exempt  from  pa^ripent  of  costs. 
Wardle'e  conduct  appeait  to  hare  been  entirely 
aUfiq^oEted  bytthe  ykuntilbi^aQd  he  ought  notito 
be  put  to  the  eoits  £roin  which  Hants  wae  «xo* 
nented^  His  Lordahip^s  |)reaent  tmpreaaion  was  | 
that 4heaeiC0sts.«i^htr tot oQcneoue  of  the'lands 
in  Oourt*  Harris  must  be  eoconesaled  horn  the 
coils  .of' 4he  ^plicattota  he  was  obliged  t»make. 
He  roust  paythe 'porehiMeHDonejF^ifato  Court, 
and  htt  might,  i^festigaie  the  title.  <  Ho  ought 
not  eo  be<ozemptiroBi  4he  oosts^of  the<ordrr  to 
confirm  the  pucohaseybul-  hofnuetfbeieKempt 
feen  all  other  «eets«  .    ,     )    . 

I..  tin <»     V    .  ,1      "■ 
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COURT  Q£rAV£BN*a  BENCH. 
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" 'Hatch  t^.  THAtBis.  '  "     "■•  '  ' 

Watsqn  r.  Xeightlby.  ft 

Bii^LS  OF  Exchange.— ff^^Aer  an  actiojp^  qf 

,  ^ebt  pan  bfi  n^Ujktained  hetweenihe  immO' 

Jliaie  ff^rtxes  to  (^  BitL  of  Exckauae  or  PrO" 

^  missorj/  'jfote^  mthout  the  iporas  "^ value 

xeG^iv^^   appearing  ^  upon    the  BUI  or 

<  /Theatitwo-eaB^s  anMo  upoo^  the  same  point  •<• 
an  aotiott.of  debt  brougM*  ^f  )^e  P*J«  against 
the  drawer,  in  the  first  aotioa^  of  a  promissory 
iiote^  and  in  theaeoond  aotioa  ajjfainst  the  ac- 
ceptor of  a  bill  of  exchange^'  neither  oC  which 
contaiaed  the  usual  wat&,  **/or  vafoe  re- 
eewed"  The  defendants  demuned  to  the  de- 
clarations upon .  the  ground  >  that  an  action  of 
debt  would  not  lie.  These  demunera  now  came 
oik  for  arguauint* 

Mr.  H^oiion  appeared  to  support  the  de- 
murrer to  the  first  action^  and  cited  Comyn^' 
Digest  (a)  thai  ip  such  a  ease  debt  will  not  lie. 
He  contended  that  a  promissory  note  or  a  bill  of 
exohange  i»  not  necessarily  given  in  payment  of 
an  existing  debt ;  each  is  often  given  for  the  ao- 
commoda^on  of  a  particular  party,  and  olien  for 
collateral  engagementa»  to  meet  some  demand 
which  is  not  a  debt  It  is  only  where  the  in- 
strument is  given  lor  a  positive  debt,  acknow- 
ledged upon  the  face  of  it^  that  such  an  action 
as  Uie  piesent.  can  be  maintained,  and  even  then 
it, must  be  between  the  immediate  partiest  Priddy 
«.  Hendryi  (^)  That,  a  promissory  note  does 
not  oonstitote  a  debt  is  ehown  by  Ruddy  v. 
Price,  (e}  wheie  it  wpa  held  ^Mt  an  action  of 
debt  could  not  lioion>a  piainissoiy.Ao|e»  pi^ble 
by/ insltdi^ntaf  until  the  last  day  of  payment  was 


patt*  lUidke  «i  Bigby  it'Wae-  hAb  dui  ande- 
tundsMt  oonld  ifoe'be'MidrmdabteDi||isfa«MB 
of  moneyiunlesa  such  sum  waa  ehii^  upon 
land,  which  shows ^that  wheif^  n^ooeeaaatis  eel- 
lateral,  debt  will  not  lie.  Oieaa»ttt  9:Ciw^(d) 
the  Court  would  not  set  '•side,'  &^  Kmhrntj^  m  de* 
rounrer  to  a  declamtion  in  which  4k9  grsiui  of 
demurrer' wasy that  in  debt  on  n  pi'Oiaiswiy  noer 
it  did  not  appear  that  ebewonb  ^^MttetMceMe/* 
were  hi  the  note,  and  theeame  rol^wasectod  oa 
in  Lyons  v.  Cohen,  fe^ 

GoLBRiDOiy  J^ — Under  the  ntk  tales  tbe 
same  forms  are  applicaUe  .both  to- d^  and  as- 
sumpsit, if  that  is  so,  k'is  diilcolt  t^'ssy  tint 
debt  will  not  lie. 

-  Mr.  Butt^  against  the  demover^  eoaeeadsd 
that  it  is  not  now  necessary  in  any  ease-to  ineen 
tho'ivoida  •  ^  HmdZhS' reoetMir'^  in- ^n  biNrol'^n^ 
clian|w,  either  in  assumpek  be  In  ddbtw  Stnmm 
v.  Hli( /)*wue«n  aetiemby  tlfe^ibil  indnvscv 
age(irtBt>  the4het» indotser  of  •  «bQiy -and  the  non- 
tract  there  was  consequendyia^cintnist'jev'pavii 
the  acceptor  did  not.  -A  direct  privity  was  held 
tO'lfciW»hefeJ>^A  toveniBltaddlt>n»eA<i^Ut)Sy 
both  in^^  considetationi  {|0^  J^Rnnball&t 
Bell  (A)  an  action  of  debt  was  brought  ooon  t  ^ 
note.  The  words  there  were,  **  I  aSniowledg^ 
myself irtddbted'h^^so^hmobe'.     "   ij  - 

■Ci'DrtBi>AtiB»' Ji^^Tbeso  woidii  t^canstil^ 
import  consideration.  There  is  nothing  in  tbe. 
words  **  value  receivedT  to  show  that  there  «« 
a  consideration  mbving  betwM^'thte  two  partie^j 
but  ef<^n  if  them  were^  no  sueh>wdeds  aitehucdbr 
the  present  instrument. 

Mr.  Bramwell  appeared  in  support  of  the  de^ 
murrerin  the  second  action,  and  cited  Conptoej 
V.  Taylor  (1),  which  he  said  dtHMmiiia<  t«0| 
points  (*)  the  &st  point  wia^  thait  ^  w^  ''pr»* 
mised'*  does  not  prevent  a  count  from  being  « 
count  in  debt.  The  other  was  that  the  demurrr 
to  the  whole  deelaratioii  was  too  latgto :  end  bdl 
even  on  the  assumption  that  debt  wo«ld  not  &• 
on  the  bills  in  question.  But  if  it  decided  thii 
on  the  authority  of  the  rule  T.  T.  Wm.  4.  ^ 
would  lie  now,  where  it  would  not  belbre  thoK 
rules,  then  it  was  decided  on  an  ttnlenaUegminiiL 
For  it  was  clear,  that  when  those  ndes  «ai: 
made,  the  judges  had  no  power  to  alter  the  U* 
that  had  been  admitted  by  the  courts.  Tlten 
are  many  authorities  in  Comyn's  Digest  (i)  te 
show  debt  will  not  lie  m  this  csne«  li  has  beei 
supposed  that  the  general  proposition  there  W 


-n 


{a\  In  thit  Pigest  it  is  nid  that  (fe6^  wijl  lie  in  the 
CUy  of  London.        '•  ' 
'(K)VBIM;fteir«iuaf4r  ^ 


fc; XBtea.BI;**l7.    /Tl^— 1«.  Debt;*. 


(4)  8  DowL  P.  G.  63&  («)4II>ewL  P.  C.S4L 

If)  3  Price,  268. 

Ig)  Com.  Xrtg.  Debt.  pi.  1.  Baylqr  en  BOh,  4  U 
p.  40. 

(A)  10  Mod.  38. 

<*)  Tteiuvuglaal  nolsihitliascpert  oClhatevf!* 
incorrect. 

(0  Com.  Dig.  Action  on  Ai$ampBit,d.S.]fercbtrt. 


wn^  thftfe  dAft  i9«rid  .!!••  Ik  OB  a  Ul^  coold|[ 
•t  be  reliftf  VKtm  lev,  liMng'bMa  fel  leMt  ^a»- 
led  bj  ftibinyif  t  «Me9<     Bui  in  FnUf  v. 
eitdrj,(k)9ad  Bnkopv.  ^&u»g,(l)  the  ja4|[M 
t  oaiy  ^iid  BOl  itiMiWl  from  the  oider  autbori- 
s  but  ^nelfid  tbeaift  md  Ibmid0d  Ikeir  joilg* 
:nt9«a  «b«ife     TIm  MthoiiiMi  thorelbre  m. 
t  in  oonfltd^  bol  Biiiottnl  t»  this*  Uwl  ^ebi; 
l1  not  lift  Btt.  A  b^af  tsohingttt  but  will  for  the 
iMderationrApptTBiii  on  the  fkco  of  it*     Hcrei 
It  is  not  the  case,  for  there  is  no  consideration  > 
the  lace  o^  the  sristmnienly  there  being  nothieg 
t  a  bare  |»omiBe  to  pay. 
Lord  DtMUtt^^v^m  have  ooosidered  these 


SHHtiff9  at  Nki  Prkw.     ^ 

DaSW  AMDAMOTHER  V.  KmIGIIt/ 

fixxytB.^Tlmr  UabUUm/qr  megligeiipen  ;/ 

This  wBS  on  sotion  brought  bythe  ^MHtffir 
to  reooirer  oonpensation  from  the  defeadant>  a-' 
pilot,  who,  while  ia  the  esecution  of'  his  datf^' 
in  oondoeting  the  Bngaasa  ttesBHresseK  hnrden} 
700  tons,  earrying  her  Majesty's  laiils  Ibv  Ui9*- 
bon,  bad  mn  down  the  defeadant^a  veas^,  fba^ 


Pha»nii,  a  Deal  hoy,  off  Oiasreaend.  -  * 

It  appeared  that,  on  the  29th  of  NovemWv 

last,  the  plaintiff's  vessel  wss  proceeding  to  I>eai^. 
es.  and  think  that  an  action  of  debt  nay  beJUdeii  with  a  geocial  cargo ;  but,  o|i  proceeding 
intaaed  betwosB  Iha  iinaediale  paides  lo  a  as  far  as  Gravesend,  from  the  afqicaranoe  ai  .tkm 
\  of  flttbangB  or  a  fKomiaioEy  note*  arcn  if  i  weather,  the  captain  thooght  it  prudent  to  cast 
weeds  «^  vmlme  r'ebatved^  an  not  fonad  apani  anchor  opposite  to  4he  Thames  and  Mlidway 


iastramflBt'    And  ia  ooning  toiMadeeiaion.) 
are  hapf^  to  Mlaw  the  aatherity  of  ^  the 

art  of  Eaehe^oer,  irbidi  wa  eonaiderio  hai^ 

enniaad  ihis'illieation. 


(1)  4  Mm«  k  W.  136^  .  Ia  thai  oata  the) 


first  two  founts  were  upon  promuei  in 

form  prescribed  hf  the  Rojes,  T.  1  W,  4. 

the  9nl^  4tfa;  anddtU  eotinta  ^ew  in  Mt 


Canal,  that  portion  of  the  rtrer  where  small  cran 
usually  came  to  anchor.  The  Plkenix  came  to 
her  berth  about  three  o'clock  ijH'  ^he  afternoon, 
the  weather  being  then  squally,  and, it  blowing  a 
fresh  gale.  About  two  o'clock  in  th^  morning 
the  l^raganxa  steamer  was  seen  coming  dbwq  tlie 
larationr  i^ka  On  tw^  WIto  ofex^honge  ;i— l.river^  and.  nearly  abreast  of  the  Phctnli^'  «ie 

I  sbiAed  suddenly  round,  and  ran  ^gatn^t  the 
PhcBuU^  and  carried  awav  her  topmast,  howsprtt, 
and  siern  ;  at  the  same  (ime  she  broke  frdm  lier 
anchor,  and  drifted  down  the  river  for  four  mixes, 
where  she  cast  her  bow^  anchor,  hut  on*  the  n^xt 
day  was  obliged  to  Mum  lo  London  16  bt  ti* 


if 


•on, 


[d  sQppart  of  tha  damurrer  Cloves  ▼•  Wil- 
fns  (S  Blng.  N.  C.  866.;  5  Beott,68.)»  and 
uie's  (4  Co.  92.  (. ;  Yelv.  20.)  case  were 
?d — the  latter  as  an  authority  that  every 
)f  implies  a  frtmim. 

Pa&kb,  B. — Cheu  v.  WVHioMU  is  pre- 

I'lv  in  point*    I  was  anxious  to  find  an 

'toritj  for  what  seemed  so  consistent  with 

d  sense.    There  is  no  substantial  diffe- 

.ce  between  promising  and  agreeing. 

Vldbbsou^  B.*— I  see  that  the  forms  given 

he  rules  of  T.  T.  1  Will.  4,  which  apply 

^oth  nssumpeit  and  debt,  make  no  difiie- 

)ce  in  the  eases ;  and  this  declaration  fbl- 

^s  the  form  precisely.    One  form  is  given 

both,  and  this  is  that  form. 

The  Coiart  eoiMafiadv  and  jadgmanC  was 

\ in  for  the  plaintiff— Ed. 

1  11   ■■    1 1  « t  ■ 

A  J  1  Bani.  Ic  Cres.  674.         if)  9  Bot.  &  Pul.  78. 


cods  sold,  intere^  and  account  stated 
i  concludled  as  nsnal  in  a  declaration  ^^'^^ixr^,m}^^  '    .^ 

L    The  defindant  damaned  specially  on  l|     The  foregoing  (acts  wefe  preved  bf  the  cr#w 

trround  that  there  was  a  misjoinder^  of  ^  *^«  Phosnix.    It  was  fiinher  proVed  that  ths 

defendant  had  admitted  (hat  the  owners  e€  ihe 
Ph«nix  ought  to  be  compensated'  for  the  hijary 
she  sustained,  and  he  hoped  that'ths  owners  of 
the  Braganxa  would  do  so.' 

For  the  defendant  it  was  coatsaiM  'thai 'ha* 
could  not  he  held  liable,  as  the  injni^  whichi  ihe 
Phosnix  sustained  was  owing  to  a  sudden  squall 
of  wind,  and  not  to  the  want  of  mj  skill  iff  hU 
as  a  pilot.  He  was  at  his  [iost  at  the  time  df 
the  accident,  standing  on  the  larboard  paddle*boa,- 
and  the  captain  on  the  starboard,  while  the  se« 
cond  mate  was  on  the  poop;  thc^  did  nofelK 
serve  the  Phcenix  until  within  a  shipV  length  of 
her,  and  they  hailed  her.  The  engines  were 
immediately  stopped,  and  even  an  attempt  was 
made  to  back,  so  as  to  avoid  coming  in  eollisiba 
with  her.  The  anchor  of  the  Btagsntca  was 
parted,  and  her  mainstay  set,  so  as  to  came  ta' 
anchor,  when  a  sudden  squall  drove  her  a^nsO 
the  Phcenix.  The  foregoing  facts  were  |»roi^ 
by  the  captain  and  crew  of  thef  Braganza;    .       'I 

Lord  DsMMAif  addressed  thejOry,  and  idfil 
that,  before  he  would  proceed  to  sum  ap'tha'SviJ 
dence,  he  would  make  ond'observation^  and  it 
was  that  the  defendant,  as  a  pilot  of  consJd^MV^ 
experience,  ought  to  have/  fcnoum  whera^-  in  the 


410 


Loan  BeporU. 


river  (fmall  craft,  sudb  as  the  plainlifiB'  vessel, 
were  likely  ip  tnchory  and.  be  should  not  have 
attempted  to  bring  a  vessel  of  700  tons,  on  such 
a  flight,  to  anchor  amongst  such  craft  He  would 
read  the  evidence  over  to  them,  if  they  pleased. 
.'  Verdict  for  the  plaintifi<j  for  the.  amount 
daived. 


COURT  OF  EXCHEQUER. 


ttB  LORD  CARDR09S,    AND  MESSRS.  HODGSON 
AND   BURTON,  ATTORN  IBS. 

Attornies. — Jurisdiction  of  a  Court  of  Law 
Jhr  calling  upon  an  Attorney  to  deliver  his 
Bill  of  Costs  where  no  busviess  has  been 
done  in  the  Court  in  which  the  applica- 
tion is  made. 

Messrs*  Hodgson  and  Barton  had  been  Attor- 
nle9  for  the  late  Lord  Cardross,  whose  life  they 
had  insured  to  secure  the  payment  of  their  bills 
.of  costs,  and  upon  his  Lordship's  death  they  had 
received  tha  amount  of  tiie  policy. 

A  rule  had  baen  obtained  calling  upon  the 
Attornies  to  shew  cause  why  they  sjioiild  not 
deliver  a  bill  of  costs,  and  give  credit  for  all 
monie?  received,  and  upon  paymeut  of  what 
should  be  due,  to  deliver  up  the  life  policy, 

Mr.  Erie  shewed  cause  against  the  rule,  upon 
upon  two  grounds — ^first,  that  the  affidavits  on 
which  the  rule  had  been  obtained  were  bad.  ani 
not  being  entitled  in  any  cause;  and,  secondly, 
that  none  of  the  business  having  been  done  in 
the  Exchequer,  this  court  had  no  jurisdiction  io 
order  the  delivery  of  a  bill. 

Parks,  B.  said,  they  may  be  compelled  to 
account  for  the  balance  of  the  money  received  by 
the  policy,  in  an  action  for  money  had  and  re- 
ceived.  ' 

Mr.  Kelly,  in  support  of  the  rule,  cited  the 
case  of  Aitkin,  (a)  to  shew  that  the  Court  had 
power  to  interfere  in  a  summary  way,  and  in 
that  case  no  business  had  been  done  in  the 
Court  in  which  the  application  was  made. 

Parke,  6. — With  respect  to  calling  on  an 
attorney  to  deliver  his  bill,  the  Courts  have  juris- 
diction for  that  purpose  under  the  stat.  2  Geo.  2. 
c.  23.  s.  23.  only  when  an  action  has  been 
brought  on  the  bill,  and  the  greater  part  of  the 
business  is  done  in  the  Court  to  which  the  appli- 
cation is  made.  The  Courts  have,  by  construc- 
tion, got  rid  of  the  latter  branch  of  the  qualifica- 
tion, and  now  hold  that  if  part  of  the  business  be 
done  in  the  Court  it  will  suffice.  But  it  is  im- 
peratively requisite  that  some  portion  of  it  be 
done  there,  and  the  affidavit  upon  which  such 
application  is  founded  must  be  entitled  in  the 
cause.     Now,  here  there  is  no  business  done  in 


«*♦■ 


(o>  i  Barn,  and  Aid.  4. 


this  Court,  and  oOnseqiiantl^  ,tbeae  .affidavits  a;j 
wDiNig. .  The  aexi  xjueationiis,  hav»  we  po^^c 
bare  by  virtue  of  the  gcyi^al  iuiisdictioa  of  iK{ 
Courts  over  their  officers  ?  The  rule  is  that  Ui 
down  by  Lord  Tentecdan  /«  ra  Aidun,  t^n 
where  an  attorney  ia  employed  raspectii^  <W«^ 
or  conveyances,  or  any  other  busuasB  prupctj 
belonging  to  the  profession  of  the  law,, the  ob.{ 
gation  to  discharge  which  faithiiiUy  arises  out  «| 
the  duty  imposed  on  him  in  that  character,  ai^ 
he  received  money  in  that  capacity,  he  must  a^ 
count  with  his  principal  for  it.  The  only  foui| 
dation  of  a  claim  in  the  present  case  is,  that  thcj 
iaa  policy  of  msurance  rematniog  in  the  hao^ 
of  theae  aatomies.  But  when  called  qb  to  «^ 
count,  they  deny  that  Lord  Cardross  pr  his  r^ 
presentatives  have  any  interest  in  it.  .  But,  «u^ 
pose  it  even  did  belong  to  Lord  Cardfosa,  i^  ^^ 
party  to  be  called  on  to  give  an  acqount  mcis 
because  he  takes  a  security  ?  Suc)»  a  posits 
would  go  far  beyond  the  case  of  In  re  Aii^i^ 
On  the  contrary,  xthere  is-  «  case  of  fxpa/ 
Sohwalbanker,  (\  Dowl.  182.)  whare  Paci«>} 
J.  refused' to  call  on  aa  attorney,  to  apc^unt  wi 
a  party  fbr  whom  he  had  .discounted  bUU,  aij 
refused  to  giv«  an  account  of  the  baUncL*. 
Rule  discfiorged,  with  coste* 


Jan.  15. 


Chambers  o.  BiRCuav* 

Act  Jor  abolishing  Arrbst  Jfbr  DErr. 
Practicb.  Whether  the  hearing  of 
cause  will  be  stayed  upon  production 
the  vesting  Order  of  the  Insolvent  dm 
until  the  Assignee  of  the  Insolvent  shou 
appear  in  the  cause* 

Mr.  Barber,  upon  this  cause  being 
objected  to  its  matter  being  proceeded  with, 
the  ground  that  the  plaintiff  had  become  an 
solvent.  The  plaintiff  had  been  compelled,  no  i 
the  provisions  of  the  act  passed  for  the  relief 
insolvent  debtors,  to  take  the  benefit  of  that  ^ 
whereby  the  whole  of  his  property  bad  bec^ 
vested  in  the  person  of  the  provisional  ass'Ci 
for  the  benefit  and  advantage  of  bia  crediu 
Unless,  therefore,  the  provisional  assignee  r. 
sen  ted  to  file  a  supplemental  bill,  it  would 
impossible  that  the  plaintiff  in  tbia  suit  o. 
proceed  with  the  bill  then  before  tbe  Court     \ 
held  in  his  hand  the  usual  order  of  tbe  lu^l"* 
Court,  which  proved  that  the  .plaintiff  had  tin. 
the  benefit  on  the  19th  of  December,  183r^  «' 
he  now  had  to  pray  that  his  Lordsbip  wouM 
low  the  cause  to  stand  over,  with.e  view  o(  i 
certainiug  wbether  the  provisional  asfi^gnec  v»v< 
file  the  supplemental  bill.     Suppoaiog  that  : 
party  were  to  decline  or  refuse  to  ^|e»t^at  coj: 


Lom  Il^HfrH* 


ill 


en  it  «oqM  be  neQesMry*  m  he  would  undoubt- 
ly  be  entitled  to  do,-  thai  he  shouki  come  once 
Ke  to  the  Courts  wsad  pray  the  dUmissul  of  the 
i^y^nt  bill  wtfihool  C08t8. 

Mr.  Temple,  Lxr  the  plaintiff,  admitted  it  to 
tnic  thftt  the  ptatQtiff  had  remained  uiifortu- 
'  \  ^0  kmg  m  prison  as  to  give  a  right  to  his 
ditors  to  call  upon  him  to  take  such  a  course. 
•  •<py  of  sn  order  had  been  obtained  by  Mr. 
hon  from  the  Insolvent  Court,  which  declared 
II  under  the  provisions  of  the  Ist  and  2d  of 
toria  the  pUintiff  had  in  fact  taken  the  bene- 
I'^ereof.  Now,  he  was  instructed  that  certain 
7etei)t  \^d  authorities  had  intimated  to  the 
iiit:tr  (hat  the  order  in  question  did  not  of  ne- 
^tv  make  him  an  insolvent. 
^ord  AefNOBR  inquired  whether  the  late  act 
not  enable  Creditors  to  oblige  ]]arties  who 
e  indebted  to  them,  who  had  been  arrested, 
^^  Vj  were  ifi  prison,  to  take  the  bene6t  with- 
^pet'Ific  thne  ?       • 

dr.  Barber  replied  in  the  affirmative. 
-ri  ABi!«cSR  thereupon  said,  it  was  clear 
ihc  Court  was  bound  to  receive  the  order 
cii  Imd  been  produced  by  the  learned  counsel 
'\\t  defendant,  as  a  proof  that  the  plaintiff 
.  under  the  particular  circumstances  which 
Ik  en  adverted  to>  taken  the  benefit. 
Ir.  Taylor  then  said,  that  after  hearing  the 
ii*)n  of  his  Lordship  on  the  point,  he  should 
lin  from  any  further  interference  upon  the 
<?ni  occasion. 
be  ca$e  was  then  ordered  to  stand  over. 


Sittings  iv  Bamco. — Jan,  23. 

Stock  DALE  «•  Doklop. 

TRANCE  OH  Profits.— J«  order  to  effect 

n  hmranee  upon  Profitt^  the  Oooas  tn- 

'red  must  be  tuck  as  the  Assurer  has  an 

t'tal  present  Interest  and  a  vested  Right 

I, 

rule  had  been  obtained  in  this  case  by  the 
•  ^:int,  an  underwriter,  for  the  purpose 
I'y  of  bringing  before  the  Court  the  question 
-er  the  plaintiff  had  such  an  interest  in  cer- 
<;uintlties  of  palm  oil  as  would  entitle  him 
"^re  its  safety.  The  plaintiff  had  entered 
a  verbal  contract  with  Messrs.  Harrison, 
^vcre  shipowners  and  merchants  concerned 
•e  African  trade.  The  terms  of  this  agree- 
^  were,  that  Messrs.  Harrison  promised  to 
>in  and  sell  the  oil  in  question,  if  it  should 
•"  in  certain  vessels  of  the  firm  then  engaged 
« trade.  The  plaintiff  then  insured  the  oil, 
•W  vessels  being  lost  in  the  homeward  voy- 
'•c  principal  questions  raised  for  the  con- 
'iiiuu  of  the  Court  were,  whether  this  was  a 


contract  which  ought  to  have  been  redticed  into 
writing,  and  whether,  the  insurance  having  been 
effected  before  all  but  a  very  small  quaotUy  of 
oil  had  been  shipped,  the  plaintiff  had  an  io-* 
surable  interest  therein. 

Mr.  IVightman  showed  cause  against  the 
rule,  and  contended  that  there  was  a  part  per- 
formance of  the  contract  sufficient  to  take  it  out 
of  the  operation  of  the  statute^  and  also  that 
tl)ere  was  an  insurable  interest  vested  in  the 
plaintiff^  inasmudi  as  though  he  had  not  j^qssea- 
sion  or  actual  interest  in  the  oil,  yet,  as  the 
contaset  was  one  from  which  he  .might  expect  to 
reap  profit,  he  had  .an  interest  therein  which 
wnukf  entitle  him  to  insure  its  safe  iM'rival.  Be- 
sides these,  there  were  other  points  regarding  the 
manner  in  which  the  various  issues  should  be 
entered ;  but  the  main  features  of  the  cose  may 
be  gathered  from  the  following  judgment,  wMch 
was  delivered  without  hearing  the  counsel  for  Che 
defendant. 

Lord  Abingbr. — T!ie  chief  questidn  i*i  thiii 
case  is,  whether  the  plaintiff  had  an  InSuraBler 
interest  in  the  oil  on  the  species  of  cbnt/act 
which  is  proved  to  have  been  entered  infd  b^^' 
tween  the  platntifFand  Messrs.  Harrison'.'  Thavi^* 
no  hesitation  m  stating  it  to  be  my  oprnfon^,-  thstl 
he  had  not  such  an  interest  therein  as  wneft^ 
entitle  him  to  insure  the  goods.  The  Case 'lias 
been  likened  to  that  of  an  insurance  for  freigtr(, 
but  the  cases  are  not  analogous,  for  theve  is  tki 
actual  intere^it  in  the  amount  of  freight,  and  here' 
there  is  neither  an  inception  of  the  risk  nor  a 
part  performance  of  the  contract  at  the  time  of 
insurance,  which  alone  could  entitle  the  plaintiff 
to  enforce  the  promise  of  the  Messrs.  Harrison. 
If  it  were  to  be  held  that  the  plaintiff  had  an 
insurable  interest  in  this  oil,  though  he  had  no 
actual  interest  in  it,  all  that  a  man  would  require 
to  give  such  an  interest  to  him  would  be,  that' he 
should  lay  a  wager  that  certain  goods  would 
arrive,  and  then  insure  that  wager,  a  state  of 
things  which  it  would  be  very  dangerous  to  ad- 
mit. This  is  only  a  contract  in  future,  a  con- 
tract to  sell,  if  the  oil  should  arrive  in  certain 
vessels ;  and  as  the  oil  did  not  arrive,  it  is  dear 
that  the  contract  is  void :  that  being  so,  how 
can  the  plaintiff  insure  the  profits  ? 

Mr.  Baron  Parkb. — I  am  of  the  same  opi- 
nion ;  all  the  cases  in  the  books  on  this  subject 
show,  that  in  order  to  efifect  an  insurance  on 
profits,  the  goods  insured  must  be  such  as  the 
assurer  has  an  actual  present  interest  and  a  tested 
right  in.  The  profits  in  that  constrtiction  of  th^ 
term  are  the  additional  value  of  the  property  of 
the  assurer.  Here,  however,  the  pltdntiff  has  nd 
possible  interest  in  the  oil  at  the  tinife  of  the 
insurance  being  effected,  and  was  'wholly  *de«> 
pendent  upon  the  honour  of  Messrs.  Harrison, 
who  might  or  might  aot  ohoose  to  keep  their 
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proiiii99t  which  was  one  to  sell  the  oU  if  it  ar- 


rived in  certain  yessels,  thus  placing  their  liability 
to  perform  their  bargain  upon  a  double  condi- 
tion. ThiBy  moreover,  is  not  a  contract  which 
the  plaintiff  could  enforce,  as  it  was  not  in  writ- 
ing, and  that  being  so  conid  bonfer  no  actual 
interest  in  the  oil  upon  him. 
*  The  odier  Barons  'concurred.  ' 
Judgment  for  the  defendant. 

Feb.?.  ' 

.  &Uings  af  NUi  Priui. 
Musa,  V.  Sbwbll  and  other*. 

liANCILORD  and  TCNAHT — DlSTSMS  «^  2Vef- 

This  was  an  action  of  trespasi  bfoogbl  bj  a 
tenant  against  her  Lindlord»  a  broker,  and  bis 
m^,  who  had  distrained  upon,  her  goods  in  an 
iinlawful  manner,  as  the  entry  into  the  house  had 
been  tfe^ted  by  means  of  a  Ihdder  put  up  !•  a 
window  at  the  back  of  the  house.  Having  thus 
obtained  admission,  the  broker  produced  a  paper 
bearing  the  signature  of  Sewell,  the  laodlonl,  as 
his  authority,  and  proceeded  to  levy  lor  £4,  4s. 
due,  for  which  purpose  goods  to  m  ^uch  kuver 
ampunt'tfian  was  necessary  were  taken,  andulti- 
'  mktely  sold  at  a  sacrifice. 
'  ,  There  'Ueing  no  evidence  against  Mr.  SeweU. 
the  judge  directed  a  verdict  to  be  taken  for  hnn, 
'-  kad  the  csfse  prbceeded  as  ugainst  the  broker 
Imd  his  assistants. 

Mr.    Thesiger  contended,  that  though    the 

'  entfy  at  the  window  might  be  admitted  to  have 

Ix^en  somewhslt  irregular,  yet  the  plaintiff  could 

,  not  icomphdnf,  aft  ehe  had  Tefused  admisaieii  to 

the  dttfendbtuts  l^  the  door. 

' '  .'Mr.  PUttf  then  replied,  tluit  as  Mr.  Sewell 

%ad  beett^withdrawnfroih  the  thse;  it  must  fiiilow 

ihat  tl^re  was*  itay  Mthority  irom  him  to  the  other 

defendants  ta  enter  the  plainttffa  houae  to  make 

/afdi^tresflr.tR  which  case  the  wh<^  proceeding 

"Mttld  W  a  tre^past  on  their  pun  without  any 

'  'ptttttLc^  "at  a  jirstifiettioD,  and  they  ought  to  be 

'  pMf  to  pay  hkndsomely  f6t  their  eomUist. 

'^'  Mr.  Ju^ce  CoLERiDOB  said,  thatasthe.de- 

Itendknes  AOw  In  questbn  had  fciled  to  connect 

'  'tfiemselves  with  the  Iwdlord,  it  must  be  taJcen 

''fti^  all  iheirjftoeeedings  weie  without  jnstifioa- 

-tidii  itilboiikt  df  hiwv  though  there  oonld  be  no 

^  ^ani  ifetibt  tot  flt«r  did  oonMnk  the  tss^paases 

with  wlif eh '  ibey  wete'  charged  teder  colaar •  cfi  a: 

\^t^mto''^s6;    Ithk^  been  WMI  fB»peil^  ad- 

>ft{ed/'llrAVt1^  iMld«%y{wh««h  t%iMliffedbed^ 

Hh^  mcj  wib  'iW\Mi*^iimc§  trespsa,  iSbd 

whieli  they  wobld  have  bsen  onawer^Ur,  even  if 

they  had  succeeded  ih*  showing  that  they  had 

the  uitftority  of  the  landlord's  wurmnt  for  tslung 

a  distress.     The  case  therelbM  wua  one  purely 

for  the  jury  to  say  what  amount  of  compensation 


I 


they  would  give^  dWh^  bMrifig  ^  tHud  that 
there  did  not  seem  to  ha^  be^  any'wiifol  o^ 
pression  on  the  part  of  ib»  \Snkfir  and  liis  tteo. 
sgainst  whon|i  sdl  that  could  fairly  be  charged 
was,  that  they  bad  committed  several  irregelari- 
ties  in  their  proceeding,  for  which  they  were 
liable  to  the  plaintiff  in  th!ui  form  of  action. 
Verdict  for  the  plaintii^  damages  £*25. 

February  12. 

&ttmgs  in  Banco, 

RstvoLDsr  V.  SuERwaoob 

Practicb — Judge's  Order /or  staffing  pro- 
ceedings on  payment  of  debt  and  costs 
within  a  limited  time-^Wheth^  the  Jud^' 
have  a  eompuieory  jurisdiction. 

Thla  was  an  action  oo  a  hill  of  exchange,  anJ 
before  declaration  had  been  delivered*  the  de* 
fendant  had  obtained  an  order  of  Gumey,  B. 
expmrte^  that  on  payment  of  the  bill,  intfreii 
and  costs^  within  a  limited  time,  proceeding 
should  be  stayed ;  in  default  of  sodh  payium 
the  plaintiff  to  be  at  liberty  to  sign  isui 
judgment.  The  debt  and  costs  W|tf  not  pMl 
by  the  defendant  at  the  time  qMcified  U 
the  order,  and  Mt*  Baritow  had  obuiucd  ■ 
rule  nisi  to  set  it  aside,  oootendingi  ^ 
should  a  bankruptcy  or  insolvency  take  plu%^ 
great  inconvenience  must  arise  £ram  such  • 
oourae. 

Mr*  Ckandleee  shewed  cause  against  the 
and  sHbmitted  tiiat  the  Court  <or  m  ju^ge 
chambeni  has  always  power  to  stay  pi 
where  the  justice  of  the  ease  requires  it. 

Lord  Abinoeb,   C.  B,^<^A  jui^gf   has 
power 'to  m^e  aa  order  .^trai  Inpd, 
either  when  the .  party,  .js.  jdreadf  npder 
to  plead,  or  with  the  ooosent  of  iU»e  o] 

SNIB. 

AtdDBBOON,  B.r-TheEe  .^^oqld  ke  np  doabs 
the  power  of  the- judge  to  fiUij  pjrQceedi&gs«| 
the  mooey  had  been  paid.  «  Ceaea  like 
frequently  present  themselves  at  cbamber^ 
it  is  usual  tor  judges  to  endeavour  .t9  settle  tht\ 
on  reasonable  terms.     But  they  qm  go  no 
ther  than  raoommead  a  particular  c^une  to 
adopted  by  the  .partisan  thiQrluiye.no  compi 
jurisdiction4 

RoLP^,  fiv  oon<}ur9ed« 

Rule disehai)ged,ou  tenom ..,. 
■     ••»  ,.  1.' .  . .  ,i'>'r  !;■ 
o)  SiUimgs  •» 


n  -y 
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Hall  v.  Stanlkit. 

4  ■ 

Writ  of  Cafias— PRAcnca*,    Whetka- 
Plaintig',  m  gwing  tinu  fenerapg  i^\ 
Defendant  for  payment  of  Us   ' 


Zttw  Bfporti.^ 
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kinden  Mi  t^^kmg  OIW  4^.  <<?  prep^tthe 
BefendatU  Jewing  t\e  coiuUty  befofe  the 
tiffiearriceifartpa^fmtnU 

Mr,  Humfrey  shewed  cause  ^etunst  a  rale  to 
scind  an  order  of  Mr;  Baron  Parrb,  and  to 
:t  aside  a  writ  of  capias  which  had  been  issned 
I  ptirsuance  thereof.  It  appeared  that  an  action 
iring  been  hroti^t  agatnst  the  defendant,  an 
Taiigcment  was  made  daring  its  progress,  bj 
rtue  of  which  a  Jiidge  ai  cluttibers  made  an  or- 
ff,  by  consent  of  both  parties,  by  which,  on  the 
^fcndant  agreeing  to  pay  down  fte  costs  and  the 
\X  £300.  within  six  mouthy  from  that  time, 
1  fiirtlier  proceedings  would  be  stayed  on  the 
i:t  of  the  plaintrflT  Aa^  however,  the  defendant 
li  about  to  leave  the  country,  the  plaintiff  ap- 
'cd  to  Mr.  Baron  Parke,  under  the  recent  act, 
r  an  order  to  arrest  him,  which  being  granted, 


rule  muft  therefore  be  made  abiolute  with 
costs,  on  the  contUtian  that  nb  actiod  shiJI  bft 
brought  for  the  arrest. 

Judgment  for  the  defendant. 

Aytiiig  ftMi>cK« 

OXFORD  CIRCUIT.— GjL0C£$TU^  Apr  J. 

*    "  ■ 
^  Davis  v.  Black»  Clerh» 
Law  op  Makriaqb.^— Whether  a  Clergyman 
of  the  Establiehed  Church  can  refuse  to 
marry  a  Party  on  producing  the  regular 
lAcense^Jbr  insufficient  reamms^ 

The  plaintiff  is  a  eaipODter,  livhig  a*  IWle^f 
in  this  county,  and  the  defendant  the  radar  of 
the  adjouiiBg  parish  of  BlaisdoD.    It  appeared 


tfant  in  the  aflrly  part  of  last  ycw«  a  yQ\u)g 
rit  of  cnpias  was  isssed,  and  the  ^dfitndant '  womait,  luuntd  Mary  Ann   Hogg,  was  living  ip 


rthwith  arrested.  The  eonsafusiioe  wat^  tbat 
;  paid  into  the  hands  of  the  abariff  the  aawot 
the  debt,  and  moved  this  Court  to  resdnd  the 
'ier  under  whidi  he  had  been  so  amtted,  on 
te  ground  that  the  step  taken  by  the  plaintiff 
u  in  violation  of  the  original  ovdar^  in  the 
mrse  of  which  aD  further  proeeedinga  ware  to 
t  staved  on  certain  tema»  oM  of  which  the  de- 
^'dint  bad  punetudly  performed,  and  was  still 


the  aerrke  of  the  defendant  as  housemaid.  Sh0 
had  for  aome  tieae  previous  beeniotiaatewi^i 
the  vlaintiff,  whe  was  bca  acknowledged  lov^, 
and  ID  the  course  of  March  last  year,  the  rey. 
defendant,  having  diseovered  tbat  sba  was  f«r 
advanced  in  pregnaiioy,  discbargtd  her  from  bis 
serrice*  ^be  was  ashamed  to  return  to  the 
boBSe  of  her  fatbet,  a  respectable  faraier  in  tl^e 
neighboorhood,  and  acoordiiigly  went  to  lodge  at 
7  to  comply  with  the  other,  when  the  proper  ||  the  hoiMfi  of  ft  oeigbbour  named  Dobbint,  till 


7c  should  arrive.  It  was  now  arged,  in  oppo- 
t^on  to  this  nde,  that  the  arrastMig  the  detoiid- 
3t  was  not  a  step  or  prooeeding  in  the  eaoae ; 


Dftvia  shosld  ledeem  his  promise  to  make  ber 
hia  wifob     He  was  anxious  to  lose  no  time  in 
doing  so,  and  accordingly  thev  went  together  to 
Mt  the  writ  of  tafias  was  now  a  step  out  of  the  'I  Olocesfeer,  where  he  purchased  a  licenset  to  tvoid 
'use  rather  than  in  it,  and  wholly  dusoonnected.itbe  delay  which  the  publication  of  banns  wou|d 
^m  its  regular  bourse  under  the  new  rules  of  j  occasion,  aad  where  they  also  purchased  son^ 


n<^tice.  The  true  definition  of  a  proceeding  in 
canse  was  any  step  which  wav  necessary  to- 
ards  srriring  at  its  conelusion,  which  a  writ  of 
'ptot  wss  not  now,  and  could  not  therefore  be 
tiled  a  proceeding  tlie  adoption  of  which  could 
?  tfrroed  an  infraction  of  the  order  in  question. 
Parks,  B.  said  —  Certainly,  bb  first  im- 
^011  was,  that  this  was  not  a  proeeeding  in 
>e  canse,  but  that  had  been  removed  fay  the 
arned  counsel  when  the  rule  was  obtained,  and 
kere  was  a  necessity  for  a  repetition  of  the  argu- 
(^nts  then  used.  The  issuing  of  a  eupioh 
>ougb  not  necessary  to  the  final  jodgment,  is 
U  a  proceeding  which  is  coHaieral  in  the  cause, 
Qd  is  only  obtained  on  affidavits  which  must  be 
eaded  in  the  cause  wherein  the  application  is 
^de:  when,  therefore,  a  pkmtifl* agrees  to  give 
'^  generally  to  his  debtor,  as  here,  he  ties  up 
»  hands  froeti  Mciiig  any  step  to  prevent  his 
ping  out  of  the  ootntry ;  so  that  if  he  should 
l^^e  cause  for  ST^spioion,  it  would  be  proper  in 
'•f  future  to  insert  a  special  clause  in  the  margin 
^ening  V)  himself  leave  to  isaiib  a  capias  if 
"^ssary.    Jhte'  wad  not  dtmt  bere,  a^  the 


wedding  dotbea.  Tbey  returned  to  BUisdon, 
and  on  Sunday,  the  7th  of  April,  the  plaintiff 
applied  to  the  parish  clerk  in  the  usual  way, 
requesting  him  to  ask  the  defondant  to  perfonn 
the  ceremony  on  the  following  day.  This  the 
defendant  rrfused  to  do ;  and  in  answer  to  re* 
pealed  applications  persisted  in  that  refusal,  ^ut 
without  giving  any  reason  for  it»  The  plaintiff 
then  oomplained  to  the  registrar  of  the  diocese, 
who  wrote  to  the  defendant  to  requeat  an  expla- 
nation of  his  conduct*  The  letter  of  the  de- 
fondant  in  reply  was  read.  It  chained  the 
young  woman  and  the  plaintiff  with  irooroper 
oondnct  in  defendant's  house^  while  the  former 
was  in  bis  service,  but  defendant  declined  enter- 
ing into  particulars,  considering  himself  accouot- 
aUefor  bia  oimdncl  to  hia  diocesan ^y^     . 

In  conseouence^  of  tbin  nnswer,  Dr^,l^addy» 
the  Cbancellor  and  prindpal  Surrof  fits  of  the 
dip  BBSS  I  was  applied  to*  and  |>e  wwf»  io  the 
dofendMS^  expbiimQg'  to  )|iin  th#t  ,t]|^  growds 
be  had  atatedfor.hia  r/9fuaal  to  Q^n<y  these .{yur- 
^'were  inauffioiflBtt  ^^  casing  upon,  him  for 
laayiadditieDat  naaon9  'for  l^ia  e^ndu^t  whiglvbe 
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might  liave  to  offer. '  To  tliis  letter  Mr.  Black, 
on  the  21st  of  April,  wrote  the  following  reply  : 
-»'*  Reasons,  my  dear  Sir,  as  Falstafl"  says, '  are 
plenty  as  blackberries  ;  but  I  will  give  no  nian 
a  reason  on  compulsion.*  T  refer  you  to  Canon 
101 — '  No  license  shall  be  granted  but  to  such 
persons  as  be  of  good  state  and  quality.'  The 
parties  alluded  to  in  your  letter  do  not  answer 
this  description.  Ergo,  the  license  is  illegal. 
Licenses  are  not  compulsory,  but  onJy  an  ex- 
emption from  certain  penalties.  Tliey  do  not 
control  the  power  of  the  clergyman,  which  is 
atid  ought  to  be  discretionary. '  The  refusal 
being  still  persisted  in,  the  plaintiff  caused  the 
banns  between  himself  and  the  young  woman  to 
be  published  in  Turley  church ;  they  were  read 
for  the  third  time  on  the  1 9th  of  May.  On  the 
21st  of  May,  within  a  few  hours  before  the  in- 
tended celebration  of  the  marriage,  labour  came 
ony  and  the  young  woman  was  confined  with  a 
female  child,  which  is  still  living,  but  the  mother 
died  the  same,  evening.  The  plaintiff  now 
brought  this  action  t»  recover  compensation  for 
tile  loss  he  had  sustained  by  the  defendant's  re- 
fusal to  marry  him.  No  attempt  was  made  to 
justify  tl^  s^ufial ;  it  w«s  admitted  by  his  coun- 
ael,  and  laid  down  distinctly  by  thelcaroed  Judge, 
ttiato h^i  hfdiBo-  right.  «a.  to  reiiae.  If  a .  clergy- 
xnaa  thiakA  « lioeqae  improperly  obtained,  he  may 
dday>the  celebration  of  the  maniage  in  order  to 
ascertain  the  facti  but,  hei^s  not  entitled,  on  rea- 
sons evidently  iosnfficient,  to  deny  to  his  pa- 
nshioners  that  whieh  i«  «  common  la.w  right. 
The  leifftt^  counsel  piieated  strongly  on  the  jury 
that  the  power  of  legaliiing  a  marriage  by  going 
through.  a,/orni,befofeia.  lay.rcgiaUiari  doea  not 
the.  le^s.  entitle  paitiea  lo  the  eanetkm.  lo  .the 
mairiage  f  eremony .  deri?ed  from  its  .being  also  an 
^t.of  religious  vyorahip. 

*]Vir.  Justice  PiTrxsoK  left  it  to  the  jury  to 
say  what  damages  the  plaintiff  was  entitled  to<» 
<)bserving  that  it  was  an  action  such  as  he  had 
%eT^r.  heard  of  before,  and  thai  the  right  to  aus- 
t^  it  would  probably  be.  matlier  for  decision 
.bqfoi[^  a  higher  tribunal.  ,     ^ 

..^  Ve^rdict  for  the  .plaintiff  t-Damagee  Jgl  00. 


William  Loxham  Farrer,'  Georize  Frcrc,  James 
William  Freshfield,  Bryan  Home,  WillUm 
Lowe,  £dward  Rowland  Pickering,  Willi.im 
Tooke,  and  Richard  White,  Solicitors  of  the 
[  Court  of  Chancery,  be  Examiners,  until  the  !a^: 
day  of  Easter  Term  1841,  to  examine  every  per- 
son (not  having  been  previously  admitted  an 
Attorney  of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  one  of  them)  who 
shall  apply  to  be  admitted  a  Solicitor  of  the  said 
Court  of  Chancery,  touching  his  fitness  aid 
capacity  to  act  as  a  Solicitor  of  the  sa^d 
Court:  And  I  do  hereby  direct  that  the  &ald 
Examiners  shall  conduct  the  examination  o( 
every  such  applicant  as  aforesaid,  in  the  manner 
and  to  the  extent  pointed  out  by  the  Order  of 
the  27th  day  of  July,  1836,  and  the  Regulation^; 
approved  by  me  in  reference  thereto,  and  in  ud 
other  mauner  and  to  no  further  extent. 

Llnodalb,   M.  R. 
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SOLICITORS  IN   GUANCCRY« 


Nftw  OiioisR  for  JBoDAndnaH&n  df  OdndUtat^s 

at  the  Ralk. 

'  I^'dof  iMveUy-  ordtM-  and  mpcfhit  that  Joeepli 
Btebn^K'  Richard'  Milis^  Gtorge  Gatty,  and 
Jbim  W«inwright,  S^nierft  OieKcs^  ih  Chanc^v, 
ttogeihet^iiitli  John  'Teesdale,  Thomas  Mec^lre, 
Thomas    Adiington,    Robtrt  <  RiddeH    Baylejr, 


A  BILI^ 

[with  the  AMBKPHEVT8  UAUE  BT  TBBXOB)(SJ 

IKTITUX-BD, 

An  Aet  to  giTe  summary  Protection  to  Penoof 
employed  in  -the  Piiblication  of  ParHamenUfff 
Papere.  (*) 

[^.B.— The  words  and  elateet  primed  btncatb  ■ 
black  line  were  •truck  out,  and  tbe  words  ab4 
clauses  printed  in  HoHea  were  added  by  the  Lordi.] 

Whereas  it  is  essential  to  the  due  and  effectoai 
exercifi^  and  diacharg^e  of  the  functioi^  and  dnliis  | 
of  Parliament,  and  to  the  j^romotion  of  wise  le* 
gislatioo,  that  no  obstruc^ons  or  impediment: 
should  exist  to  the  publicatioii  of  such  of  t^ 
reports,  P^^  votes,  or  proceedings  of  cithn 
Bouse  ot  Parliament,  as  such  House  of  Pacii^ 
mcnt  may  deem  fit  or  necessary  to  ,be  pubikhol* 

And  whereas  obstructions  or  iny^liinent»  to 
such  publication  have  arisen,  and  breafter  msf 
ariscy  by  means  of  civil  or  .Qrunioal  proceedioi^ 
being  taken  against  persons  em|;Jovcd  by  «c 
acting  under  the  authority  of  the .  Houses  «i 
Parliament,  or  one  of  them,  in  the  .publicatia 
of  such  reports,  papers,  votes  or  proeccdinp: 
By  reason  and  for  remedy  whereof  it  is  «xpc> 
dient  that  more  speedy  protection  should  l« 
afforded  to  all  persons  acting  under  (ie  aothori^ 
aforesaida  and  that  all  such  cjlyi}  ^r  cnminid  .pbr 
cee4ij(^  ahoujd.. be  summary  .pi4,jin  endio^ai 
determined  in  ipann^  hcfew^&e^  mt^^od  « 


^^  >■■  *•  '11  iw  ■ 


(9  and  to  ji^rsons  emipbyeid  iri  tl^  ^(toitLs 
of  certain  warrants  granted  by  flte'Sn^er  (.! 
the  House  of  Commons.  '    " ' 
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(■)  Be  it  therefore  enacted,  by   the  Queen's 

'^t  excellent  >1aje8tys  by  and  with  the  advice 

id  oott£ent   of  the  Lords  i^piritual  and  Tern- 

iriil,  and  Commons,  in  this  present  Parliament 

^t  11) bled,  and  by  the  authiirity  of  the   same, 

it  shall  and  may  be  lawful  for  any  person 

:  persons  who  now  is  or  are  or  hereafter  shall 

t  a  (iefendapt  or  defendants  in  any  civil  or  cri- 

V,il  proceeding  commenced  or  prosecuted  in 

ly  manner  soever,,  for  or  on  account  or  io  re- 

/cct  of  the  publication  of  any  such  report,  paper, 

>tes  or  proceedings  by  such  person  or  persons, 

by  Ills,  her  or  their  servant  or  servants,  by  or 

ia  the  authority  of  either  House  of  Parlia- 

;.r,  10  (5)  bring  before  the  Court  in  which 

;:h  proceeding  shall  have  been  or  shall  be  so 

amenced  or  prosecuted^  or  before  any  Judge 

'  the  same  (jfone  of  the  Superior  Courts  at 

'>f minster),  first  giving  twentg-four  hours' 

''xe  of  his  intention  so  to  do  to  the  prose^ 

iinror  plaintiff  in  such  proceeding,  a  ccrti- 

^te  under  the  hand  of  the  Lord  H  igh  Chan- 

tlor  of  Great  Britain,  or  the  Lord  Keeper  of 

le  Great  Seal,  or  of  the  Speaker  of  the  House 

Lords  kft  the  tivie  being,  or  of  the  Clerk  of 

i&(^)  Parliaments^  or  of  the  Speaker  of  the 

'^ii^  of  Commons,    or  of  the  Clerk  of  the 

me  House,  stating   that  the  report,   paper, 

u^  or  proceedings  as  the  case  may  be,   in 

>;<ct  whereof  such  civil  or  criminal  proceed- 

:  ^hnll  have   been  eommenced  or  prosecuted, 

'i^  ptiMished  by  sfieh  person  or  persons,  or  by 

•  ler  or  their  servant  or  servants,  by  order  or 

licr  the  authority  of  the  House  of  Lords,  or 


(-)  And  whereas  an  action  hath  been  brought, 
><i  h  now  depending,  against  certain  persons 
:)ployed  in  the  execution  of  a  warrant  granted 
id  issued  by  the  Speaker  of  the  House  of 
''^mons,  during  the  present  Session  of  Parlia- 
^nt,  for  taking  into  custody  the  person  therein 
n^ed,  and  it  is  expedient  that  such  action 
"M  be  put  an  end  to,  and  that  no  other  action 
il(i  be  allowed  to  be  brought  or  prosecuted 
rc-^ect  of  the  execution  of  any  such  warrant 
^ich  has  been  so  granted  or  issued  by  the  said 
>^aker  as  aforesaid,  during  the  present  Session 
Parliament ; 

•  ^  I  deliver  and  leave  or  cadse  to  be  delivered 
i{i  left  at  the  office  of  the  Court  or  Jurisdiction 
^''•rein  any  such  ciril  or  criminal  proceeding 
'all  have  been  commenced,  or  is  or  shall  be 
TJcndinj  or  prosecuted,  in  which  office  the 
i'lcTTient  In  suth  matters  is  or  may  be  signed  or 
*^^ed,  or  with  the  officer,  derk  or  person  whose 
>ty  it  may  be  to  stgn  or  to  enter  such  iud^fmenls, 
'  to  make  up,  prepare  or  receive,  or  file  the  rolls 
r  f'cords  ot  such  judgments. 
iM  Parliament, 
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of  the  House  of  Commons,  as  the  case  may  be, 
together  with  an  affidavit  verifying  such  certiii* 
citte ;  and  (^)  f  ucA  Court  or  Judge  shall  there- 
upon  immediately  stay  such  civil  or  criminal 
proceeding,  and  the  same  and  every  writ  or 
process  issued  therein,  shall  be  and  •  shall  be 
deemed  and  taken  to  be  finally  put  an  end  to, 
determined  and  superseded  by  virtue  of  this  Act. 

And  be  it  enacted,  that  in  case  of  any  civil 
or  criminal  proceeding  hereafter  to  be  com" 
menceU  or  prosecuted  for  or  on  account  or  in 
respect  of  the  publication  qf  any  copy  of  such 
report,  paper,  votes  or  proceedings,  it  shall  be 
lawful  for  the  defendant  or  defendants^  at  any 
stage  of  the  proceedings,  to  lay  before  the  court 
or  judge  such  report^  paper,  votes  or  pro^ 
ctedings,  and  such  copy,  with  an  afidavit 
verifying  such  report,  paper,  votes  or  proceed' 
ings,  and  the  correctness  of  such  copy,  and  the 
court  or  judge  shall  immediately  stay  suck 
civil  or  criminal  proceeding,  and  the  same,  and 
every  writ  or  process  issued  therein,  shall  be 
and  shall  be  deemed  and  taken  to  be  finally 


(^)  from  and  after  the  delivery  of  euch  cetti* 
ficate  and  affidaint,  every 

(^)  And  be  it  further  enacted,  that  in  every 
such  civil  poceeding  as  aforesaid,  within  forty* 
eight  hours  after  the  delivery  of  bucb  certificate 
and  affidavit  as  hereinbefore  is  provided,  the 
defendant  or  defkndanta  in  such  civil  proceeding 
shall  cause  a  notice  in  writing  to  be  delivered  «t 
the  residence,  office  or  lodging  of  the  plaintifi'  o^ 
pUnntiflfs,  or  of  the  attorney  or  attoitieys,  of  fhi? 
plaintiff  or  plaintiffs,  as  the  same  taay  be  in  the 
{terticular  case  mdorsed  o|K>n  the  writ  or  pnoce^ 
by  which  such  civil  proceeding  shaH  have  hwn 
commenced,  in  which  notice  it  shall  be  stated 
that  such  civil  proceeding  is  stayed  pursuant  to 
and  by  virtue  of  this  Act. 

And  be  it  further  enacted,  that  all  and  every 
action  or  actions  heretofore  brought  or  prosecuted 
by  any  person  or  persons  for  or  in  respect  of  any 
trespass  or  tresnasses  allied  to  have  been  com- 
mitted in  or  under  colour  of  the  execution  of,  or 
in  or  under  colour  of  the  endeavouring  to  execute 
any  warrant  or  warrants  granted  or  issued  by  the 
Speaker  of  the  House  of  Commons,  by  authority 
of  the  said  House,  since  the  commencement  of  the 
present  session  of  Parliament,  shall  be  and  are 
stayed,  put  an  end  to,  finally  determined^  dia^ 
charged  and  made  void  by  virtue  of  this  Act ;  and 
that  no  action,  suit  or  prosecution  shall  hemfter 
be  bnwgbt  or  ocminauced  fbr»  on  aooMait;,  or;  in 
respect  of  any  such  alleged  trespass  or  trespasseft 
as  aforesaid,  but  that  all  prooeeaings  in  any  audi 
action^  soit  or  prasecution  shall  be  uulkaiidjrQid 
to  all  iatents  and  purposei* 
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Notice  to  Correspondents,  j^e. 


put  an  end  to^  determined  and  superseded  by 
virtue  of  this  Act* 

And  be  it  enacted,  thai  it  shall  be  lawful 
in  any  curil  or  criminal  proceeding  to  be  com' 
menced  or  prosecuted  for  printing  any  e»tr€u:t 
from  or  abstract  of  such  report,  paper,  votes 
or  proceedings,  to  jfttw  tn  evidence  under  the 
general  ifsue  such  report,  paper,  votes  or  pro- 
ceedings, and  to  show  that  such  extract  or 
abstract  was  published  bond  fide  and  without 
malice  ;  and  if  such  shaU  be  the  opinion  of  the 
juryf  a  verdict  of  not  guilty  shall  be  entered 
for  the  defendant  or  defendants. 

Provided  always,  and  it  is  herebv  expressly 
declared  and  enacted,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken,  or  neld  or  con- 
strued, directly  or  indirectly,  by  implication  or 
otherwise,  to  affect  the  privileges  of  Parliament 
in  any  manner  whatsoever. 

Amendments  of  the  Lords  agreed  to  hj 
the  House  of  Commons^  18th  April,  and  Bill 
received  the  Royal  Assent  by  Commission, 
14th  April,  1840.  Ed. 


NEW  POSTAGE  REGULATION. 


The  Lords  of  the  Treasury  have  fixed  the 
6th  May  as  the  day  when  the  postage  stamps 
shall  come  into  use.  The  issue  of  toe  stamps 
will  in  the  first  instance  begin  in  I^ondon,  and 
be  extended  aa  speedily  as  practicable  through- 
out all  the  kingdom;  but  letters  properly 
stamped,  posted  in  any  part  of  the  longdom, 
will  pass  free. 


NOTICE  TO  SUBSCRIBERS. 


This  Number  will  complete  Vol.  III.  of  The 
Lbo  AL  OuiDL— *An  Index  will  be  published  on 
Saturday  next,  price  6d. 

The  Three  Vols,  may  be  had  of  the  Publisher, 
bound  in  doth  boards,  with  Indexes  complete, 
price  £2.  5s. 

We  call  attention  to  the  London  circulation  of 
this  Paper,  as  an  advantageous  medium  for  Ad- 
vertisenenta  on  the  Wrapper. 

We  have  resolved  upon  omitting  to  publish  in 
future  the  names  of  Candidates  for  the  Exami- 
nation at  the  Law  Society. — We  will  continue 
to  publish  the  names  of  those  who  do  pass. 


NOTICE  TO  CORRESPONDENTS. 


J.  A.  M.— R  A.  has  made  the  amende  ho- 
norable. 

£.  A. — The  subject,  we  are  quite  aware,  ii 
somewhat  capacious. — Observe  Lord  Bacon* i 
1 5th  Ordinance  ^proceed  as  yon  have  began. 

Our  many  Correspondents  during  the  weel 
shall  have  due  attention. 

ALPHONso.-^Your  last  note  is  satiafiicloiy. 


Just  fntbUihed,  price  4#.   to  bt 

Monthly,  Vol.  IV.  Part  III. 

PRECEDENTS  IN  CONVEYANCECa 
^  adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  by 
Thomas  Georob  Wbstbrn,  Esq.  F.R.A.S.  d 
the  Middle  Temple ;  Author  of ''  The  Commca- 
taries  on  the  Constitution  and  Laws  of  England," 
dedicated  by  command  to  her  Majesty  the  Qoeca, 
&c.  in  continuation  of  the  Prscbdbvts  hf 
S.  Vallis  Bone,  Esq. 

This  work,  independent  of  the  F^reoedoilBi 
which  are  all  drafts  of  actual  practioe^  abooadi 
with  valuable  practical  information  to  Town  sad 
Country  Soucitors.  The  term  **  CvstoB 
OP  thb  Country/'  is  fully  expUtncdi,  sai 
Tables  are  given,  shewing  those  Custonu  in  M 

SBVBRAL    COUNTIBS  of  ENGLAND  fOT    grautOf 

Lbasbs.  —  Almost  every  Number  cootaini  | 
NBW  FORM  of  Instrument  to  meet  the  e»<n| 
state  of  the  laws. 

Vol.  III.  was  published  December  I,  «ii| 
Table  of  Contents,  price  1 7s.  Price  of  Vols.  L 
andn.  £1.10#. 

Vol.  IV.  Part  III.  contains 

A  NBW  FORM  qfJssignmenl  of  several  Ter^ 
to  attend  the  inheritance  to  one  Drustee  (m 
save  the  expense  of  several  Trmeiees)  mU 
out  causing  Mbrobr — also  the  low  relatia§ 
to  such  Terms — and  a 

Nbw  Form  of  Marbiagb  Settxbxbnt    I 

Of  Real  Property,  adapted  to  meel  the  atsiii 
3  and  4  W.  4.  c.  74. 

With  the  Law  relating  to  Usbs,  RBMAnvDOl 
Shifting   Limitations,  PowEms,  and  S^ 

RATB  UsB. 

Loodon :  John  Bxchards  and  Co.,  Law 

104,  Fleet-street. 

TkU  Workwia^coaqtUtediM  Femr  VmU. 
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Printed  by  Qbobob  Norm  an,  at  hto  Priattag 
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Garden,  in  the  Coanty  of  Middlesex  ;  nad  Pal 
by  John  Bicbarbs,  Law  BookMQery  UM^ 
Street,  in  the  Parish  of  St.  Diaiata»4B-4h»-W4 
In  the  City  of  London. — Satnrdajy  AptU  ^6,  ir 
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ESSAY  lU. 


ON  THE   ENGLISH   LAW 


or 
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BAILMENTS. 

(CmfiMMC>lwii  Voi.  III.pt^4fn.) 

S  to  the  sixth  sort  of  bftilment,  it  is  to 
be  taken,  tbmt  the  bailee  is  to  baye  no 
rard  for  his  pains,  hot  yet  that  bj  his  ill 
nagement  the  goods  are  spoiled.  Se- 
idly,  it  is  io  be  understood  that  there  was 
eglect  in  the  management.  But  thirdly, 
<t  had  appeared  that  the  mischief  hap- 
>^  by  any  person  that  met  the  cart  in  the 
Ft  the  bailee  had  not  been  chargeable. 
if  a  drunken  man  had  come  by  in  the 
>et«,  and  had  pierced  the  cask  of  brandy ; 
rhis  case  the  defendant  had  not  been  an- 
^r&ble  for  it,  because  he  was  to  haTe 
^ing  for  his  pains.  Then  the  bailee 
^iog  undertaken  to  manage  the  goods,  and 
:ng  managed  them  ill,  and  so  by  his  neg- 
'  a  damage  has  happened  to  the  bailor, 

^^OL.  IV. 


which  is  the  case  in  question,  what  will  you 
call  this?  In  Bracton,  lib.  3,.  100,  it  is 
called  maind4Uum.  It  is  an  obligation  which 
arises  ex  mandato.  It  is  what  we  call  in 
English  an  acting  by  commission.  And  if 
a  man  acts  by  commission  for  another  ^a<t<, 
and  in  the  executing  his  commission  behaves 
himself  negligently,  he  is  answerable.  Fm- 
tiua,  io  his  Commentaries  upon  Justinian, 
lib.  8,  tit.  27, 684,  defines  fnandatum  to  be 
cantraetfis  quo  aliquid  gratuito  gerendum 
eammittitur  et  aceipUur.  This  undertaking 
obliges  the  undertaker  to  a  diligent  manage- 
ment. Braeton,  tdn  mpra^  nuySf  **  Contra^ 
hiiur  eiiam  obUgatio  mm  solum  seripto  et 
verbis,  sed  et  consensu,  sicut  in  eontractUms 
honmfidei;  ut  in  emptiombuSf  venditionibusp 
locationibuSf  eonductionibus,  socieUUibus,  et 
mandtUis,'*  I  do  not  find  this  word  in  any 
other  author  of  our  law,  besides  in  this  place 
in  Bracton^  which  is  a  full  authority,  if  it 
be  not  thought  too  old.  But  it  is  supparte4 
by  good  reason  and  authority. 
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The  reasons  are,  firsty  because  in  sach  a 
case,  a  neglect  is  a  deceit  to  the  bailor.  For 
when  he  entrusts  the  bailee  upon  his  under- 
taking to  be  careful,  he  has  put  a  fraud  upon 
the  plaintiff  bj  being  negligent,  his  pretence 
of  care  being  the  persuasion  that  induced  the 
plaintiff  to  trust  him.  And  a  breach  of  a 
trust  undertaken  voluntarily  will  be  a  good 
ground  for  an  action.  1  RoU.'Abr.  10.,  2 
Hen.  7.  11.  a  strong  case  to  this  matter. 
There  the  case  was  an  action  against  a  man, 
who  had  undertaken  to  keep  an  hundred 
sheep,  for  letting  them  be  drowned  by  his  de- 
fault. And  there  the  reason  of  the  judg- 
ment is  given,  because  when  the  party  has 
taken  upon  him  to  keep  the  sheep,  and  after 
suffers  them  to  perish  in  his  default ;  Inas- 
much  as  he  has  taken  and  executed  his  bar- 
gain, and  has  them  in  his  ctistody,  if,  after, 
he  does  not  look  to  them,  an  action  lies. 
For  here  is  his  own  act,  viz.— ^his  agreement 
and -promise,  and  that  after  broke  of  his  side, 
that  shall  give  a  sufficient  cause  of  action. 

But  secondly,  it  is  objected,  that  there  is 
no  consideration  to  ground  this  promise  upon, 
and  iJierefore  the  undertaking  is  but  nudum 
fCLctum.  But  to  this  I  answer,  that  the 
owner*s  trusting  him  with  the  goods  is  a 
sufficient  consideration  to  oblige  him  to 
a  careful  management.  Indeed  if  the  agree- 
ment had  been  ei^ecutory,  to  carry  these 
brandies  from  the  one  place  to  the  other 
such  a  day,  the  defendant  had  not  been 
bound  to  carry  them.  But  this  is  a  different 
case,  for  assumpsit  does  not  only  signify  a 
fVitare  agreement,  but  in  such  a  case  as  this, 
it  signifies  an  actual  entry  upon  the  thing, 
and  taking  the  trust  upon  himself.  And  if  a 
man  (a)  will  do  that,  and  miscarries  in  the 
performance  of  his  trust,  an  action  will  be 
against  him  for  that,  though  nobody  could 
hare  compelled  him  to  do  the  thing.  The 
19  Hen.  6, 49,  and  the  other  cases  cited  by 
my  brothers,  show  that  this  is  the  difference. 
But  in  the  11  Hen.  4,  33.  this  difference  is 

(a)  JuBt.  Inst.  lib.  3,  tit.  37,  text  11. 


clearly  put,  and  that  is  the  only  case  concern* 
ing  this  matter  which  has  not  been  cited  hj 
my  brothers.    There  the  action  was  brought 
against  a  carpenter,  for  that  he  had  under- 
taken to  build  the  plaintiff  a  house  withiii 
such  a  time,  and  had  not  done  it,  and  it  waa 
adjudged  the  action  would  not  lie.     But  thf rd 
the  question  was  put  to  the  Court, — ^Wbsi  if 
he  had  built  the  house  unsktlfolly? — Ard 
it  is.agreed  in  that  case  an  action  woald  have 
lain:     Th^re  has  been  a  question  made,  if  I 
deliver  goods  to   A,  and  in  consideratioj 
thereof  be  promise  to  re^deliver  them,  if  u 
action  will  lie  for  not  re-delivering  them, 
and  in  Yelv.  4,  judgment  was  given  that  tbt 
action  would  lie.     But  that  judgment  wj* 
afterwards  sevened  ;  and,  according  to  tbai 
reversal,  there  was  judgment  afVerwards  en- 
tered for  the  defendant  in  the  like  caee.-- 
Yelv.  128.     But  those  cases  were  grumb!«4 
at ;  and  the  reversal  of  that  judgmentt  ijj 
Yelv.  4,  was  said  by  the  Judges  to  be  a  had 
resolution  ;  and  the  contrary  to  that  rever?*! 
was  afterwards  most  solemnly  adjudged  io 
Cro.  667.  Tr.  21   Jac.  1,   in  the   Kioir' 
Bench,  and  that  judgment  affirmed  upob 
writ  of  error.    And  yet  there  is  no  benefit 
the  defendant,  nor  no  coosidemtion  in  thai 
case,  but  the  having  the  money  in  his  poan 
sion  and  being  trusted  with  it,  and  yet  iW 
was  held  to  be  a  good  consideration.     Asd  ■ 
a  bare  .being    trusted    with  another  nuti 
goods  must  be  taken  to  be  a  sufficient  cols^ 
deration,  if  the  bailee  once  enter  upon  m 
trust,  and  take  the  goods  into  his  possessiot 
The  declaration  in  the.  case  of  Mors  v.  Ste^ 
was  drawn  by  the  greatest  drawer  io  E^^ 
land  in  that  time;  and  in  that  declaratioa. 
it  was  always  in  all  such    cases,  it  i 
thought  most,  prudent  to  put  in,  that  a 
ward  was  to  be  paid  for  the  carriage.    A 
so  it  has  been  u^ual  to  pat  it  in  the  wt« 
where  tlie  writ  is  by  original. 

It  is  said  that  this  case  of  Copgs  r.  Brr 
nard  is  one  of  the  most  celebrated  ever  M 
cided  in  Westminster  Hall,  and  the  j^ 


Aiiitoer  to  pYobiem  20,  Vol  111. 
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lit  of  LoftD  Bolt,  which  we  have  now 
ivien^  coDtaina  the  first  well-ordered  exposi- 
onoftheBngfish  Law  of  Bailments,  which 
e  distributes  Into  the  following  classes  : — 

1.  DeposUum;  or  a  naked  bailment  of 
)o^i^  to  be  kept  for  the  nse  of  the  bailor. 

2.  Commodatum, — ^Where  goods  or  chat- 
Is  that  are  useful,  are  lent  to  the  bailee 
ntk  to  be  be  used  by  him. 

» 

3.  Locaiio  reL — Where  goods  are  lent  to 
e  bailee,  to  be  used  by  bimybr  hire. 

4.  Vadium. — Pawn. 

5.  Locatio  operisfaciendi.  —Where  goods 
!  delivered  to  be  carried,  or  something  is  to 
Jooe  about  them,  for  a  reward  to  be  paid 
the  bailee. 

5.  Mandatum. — A  delivery  of  goods  to 
r.<:hody,  who  is  to  carry  them,  or  do  some- 
ti^  about  them»  gratis. 
^iH  William  Jones  raised  an  objection  to 
*  distrlbation  (h),  bat  it  is  considered  at 
i  day  that  Lord  Holt's  classification  b 
correct  one.  The  whole  of  the  divisions 
sorrowed  from  the  Civil  Law. 

(To  be  c9ntinue€L) 

PROBLEM  T.-VOL.  IV. 


Oyer  ov  Instritmbnts. 
Vhat  is  the  import  of  the  term  Oyer  ? 
u  what  cases,  and  how  is  it  demandable  ? 
n  what  cases  will  an  inspection  of  Instruments 
; ranted  to  a  plaintiff,  and  in  what  cases  to  a 
fndant  ? 

TO  THB  BDITOR  OF  THX  LBOAL  GUIDB. 

.SW^R  TO  PROBLEM  XX.  Vol.  3. 


Banrruptcv. 

^'hat  are  the  different  Acts  of  Bankruptcy  ? 

n  act  of  bankruptcy  may  be  defined  as  being 
'King  which  a  trader  does  to  defraud  his  cre- 
rs  Acts  of  bankruptcy  are  very  numerous, 
Hrst  and  foremost  is  departing  the  realm. 
»  must  be  done  with  intent  to  defraud  or 
y  creditors,  if  it  appears  that  there  was  no 
'  intention,  it  will  not  be  a  departure  within 
meaning  of  the  statute.  Fowler  o.  Paget, 
.  R.  509. 

rid.  Being  out  of  the  realm  shall  remain 
f^'id.    This  is  a  provision  introduced  by  the 

(h)  Tteatiie  on  BailmeDti. 


statute,  6  G^o.  4,  c.  J^,  and  was  certainly  very 
requisite,  as  it  removes  all  doubts  that  were  for-^ 
merly  entertained  with  regard  to  the  fir^*  act  of 
bankruptcy.  A  a  the  law  stood  before  this  pre- 
sent act,  if  the  trader  had  gone  abroad  without 
the  intent  to  deUy  his  creditors,  but  having  when 
abroad  discovered  the  embarrassed  state  of  his 
affairs,  had  solemnly  announced  his  determina- 
tion never  to  return  to  England,  this  was  not  an 
act  of  bankruptcy.  At  present,  if  the  intent  to 
delay  can  be  ascertained,  either  in  the  departing 
the  realm  or  in  the  remaining  abroad,  an  act  of 
bankruptcy  will  be  proved. ' 

3rd.  Departing  from  his  dwelling-house.-— 
Such  departure  must  be  with  intent  to  defraud 
and  delay  his  creditors,  for  the  departure  with 
an  intent  to  delay,  without  an  actual  delay  of 
some  creditors,  has  been  held  insufficient, — 
Str.  803 

4th.  Voluntary  arfest.  This  Was  introduced 
by  the  13th  Elizabeth,  c.  13,  s.  I,  and  the 
1  Jac.  1,  c.  15,  8.  2.  It  is  immaterial  if  this  be 
for  a  fictitious  debt  or  a  just  one,' so  that  if  a 
man  suffers  himself  to  be  arrested  for  a  just  debt 
when  he  baa  money  sufficient  to  pay  it,  chose 
rather  to  go  to  prison  for  the  purpose  of  forcing 
his  creditors  into  a  compositien,  it  was  holden 
an  act  of  bankruptcy, — Exparte  Bdrton,  7  Vin. 
Ab   61. 

5th.  Suffering  outlawry.  The  statutes  last 
mentioned  were  also  the  means  of  introducing 
this — An  outlawry  suffered  without  the  intent 
mentioned  in  the  statute,  is  not  an  act  of  bank- 
ruptcy, Radford  v.  Blood  worth,  (a^  It  was  for- 
merly laid  down,  that  if  the  outlawry  be  reversed 
before  the  commission  issue,  or  for  default  of 
proclamation  after  the  commission,  that  it  will 
not  be  an  act  of  bankruptcy — but  see  Co.  B.L. 
96, —  An  outlawry  in  Ireland  will  not  make  a 
man  a  bankrupt  in  England. 

6th.  Procuring  his  goods,  money,  or  chattels, 
to  be  attached,  sequestered,  or  taken  in  execu- 
tion. So  much  of  this  act  of  bankruptcy  as  re- 
lates to  attachment  and  sequestration  was  intro- 
duced by  the  1  Jac  1,  c.  15.  s.  2.  It  was  con- 
tended that  a  fraudulent  execution  was  within 
those  words,  but  the  Court  decided  in  the  nega- 
tive, (6)  Harman  v.  Spottiswoode.(c)  This  defect 
is  now  supplied  by  the  new  statute. 

7th.  To  make,  or  cause  to  bo  made,  either 
within  the  United  Realm  or  elsewhere,  any  frau- 
dulent grant  or  conveyance  of  any  of  his  lands, 
tenements,  goods,  or  chattels. 

8th.  To  make,  or  cause  to  be  made  any  frau- 
dulent gift,  delivery,*  or  transfer  of  any  of  his 
soods  or  chattels. 

o  •  •       • 


(a)  1  Lev.  19.   TheeoUawry most  be  la  Bnglaad 
or  Wales.— EniToa.   ;    . 

(6)  Claoey  v.  ffayley,  Cowp.  427.--BD.  . 

'  (c)  Coote.— Ed. 
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The  fonner  of  these  is  from  the  1  Jac.  1 ,  c 

15,  8.  2.    It  has  bioen  altered  by  the  6  Geo.  4,  c. 

16,  inasmuch  as  deeds  executed  abroad  are  now 
made  acts  of  bankruptcy.  The  latter  owes  its 
origin  to  the  same  statu te^  and  comprises  those 
assignments  which  not  being  in  themselves  frau- 
dulent or  void  when  made  by  a  person  not  a 
trader,  are  considered  when  made  by  a  trader  to 
be  a  fraud  upon  the  policy  of  the  bankrupt  law. 
Both  the  grant  and  assignment  must  be  by  deed. 

9th.  rrauduleut  surrender  of  copyhold 
lands,  and  tenements.  This  owes  its  origin  to 
Lord  Henleyi  who  introduced  it  in  his  statute 
to  remedy  the  defect  which  Lord  Thurlow  con- 
sidered to  exist  in  the  1  Jac.  1,  c.  15.  He 
(Lord  Thurlow)  thought  that  copyhold  could 
not  be  taken  in  execution,  and  that  the  statute  in 
speaking  of  an  intent  to  defraud  creditors,  meant 
not  an  intent  to  defraud  creditors  under  a  com- 
mission, but  creditors  where  a  commission-  does 
not  issue. 

10th.  Lying  in  prison  for  debt  fpr  six  months 
was  made  an  act  of  bankruptcy  by  the  1  Jac.  1 , 
c.  15,  that  period  was  afterwards  reduced  to  two 
months  by  the  '21  Jac.  I. — The  6  Geo.  4,  c.  16, 
make  a  still  farther  reduction  to  2 1  days. 

1 1th.  Escape  out  of  prison.  The  21  Jac.  1, 
e.  19,  s.  2,  made  this  an  act  of  bankruptcy. 
The  original  words  have  been  altered,  that  statute 
requiring  that  the  debt  for  which  the  trader  was 
arrested  should  be  of  the  amount  of  JSIOO.,  by 
the  6  Geo.  4,  c.  16,  it  is  immaterial  what  the 
amount  of  debt  is. 

12th.  Declaration  of  insolvency  filed  at  the 
bankruptcy  office.  The  object  of  this  provision 
which  was  introduced  by  Lord  Henley  into  the 
bankrupt  law,  is  to  enable  the  honest  trader,  who 
believes  himself  insolvent,  or  who  has  not  the 
present  means  of  paying  his  debts,  to  efiect  an 
equal  distribution  of  his  property  among  his 
creditors.  The  6th  section  of  tne  new  act  directs 
that  if  the  trader  shall  file  such  declaration  in 
writing,  attested  by  an  attorney,  in  the  bankrupt 
office,  the  secretary  or  his  deputy  shall  sign  a 
memorandum  that  such  declaration  baa  been  filed, 
which  shall  be  authority  to  the  printer  of  the 
Gazette,  to  insert  an  advertisement  of  such  decla* 
ration.  The  declaration,  after  the  advertise* 
ment  i$  imertedf  is  an  act  of  bankruptcy  from 
the  time  of  .filing. 

13th.  Compounding  with  petitioning  creditor, 
This  was  first  made  an  act  ot  banlmiptcy  by  the 
24th  section  of  the  5  Geo.  2.  The  clause  was 
very  obscorelT  penned,  an^  besides  giving  room 
for  great  doubts,  did  not  fully  reach  the  evil  it 
was  intended  to  repress.  By  the  8th  section  of 
the  present  act, — ^If  a  trader  pay  to  the  person 
striking  the  docket,  motiejFi  or  aeuver  satisfaction 
or  security  for  his  debt,  whereby  such  person 
ao^ i—  more  in  the  pound  than  the  othell 


creditors,  such  payment,  salisGKtiOD,  sr  ttcinl| 
for  payment,  is  an  act  of  bankruptcy.  If  a  cooh 
mission  shidl  hsve  issued,  the  Chancellor  mj 
eidier  declare  it  yaKd,  and  order  it  la  be  pn- 
ceeded  with,  or  may  direct  it  to  be  sopcncdol 
and  a  new  one  issued.  The  creditor  compmoi^ 
ing  shall  forfeit  his  whole  debt,  and  also  rept] 
the.consideradoo  hereoeivcdk 
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ANSWER  TO  PROBLEM  XXI.  Vol 


Powers. 

In  what  cases  will  a  .DdCsdise.  Esscalioo  «f 
Power  be  supported  ? 

In  modem  times  it  has  bean  oontended  A 
whatever  is  an  equitable  ought  to  be  a  /m 
execution  of  a>  power  (Zouch  o.  Woolstoa,^ 
Burr,  1 136),  but  which  doctrine  ia  Btthc 
day  completely  exploded^  as  equi^  akne 
relieve  against  a  defective  execution  of  a 
and  that  only  where  there  is  m  meritorious 
sideration  in  the  person  ftppljring  for  the 
the  Court.  2  H.  Blackst.  139. 

In  Chapman  v.  Gibson^  3  Bro.  C.  C. 
17  Ves.  Jr.  297,  Lord  Alvanley  laid  it 
that  the  execution  of  a  power  and 
der  of  a  copyhold  go  hand  in  hand  ; 
on  the  same  ground ,  consequently,  the 
relief  is  to  be  granted  in  cases  of  a  defect 
ecution  of  a  power  and  of  the  grant  of 
render  of  a  copyhold. 

Equity  always  aids  a  defective  execotioD 
power  voluntarily  exeontod  in  fiivoor  of  a 
child,  as  depending,  upon  natural  oUigatioiL' 

The  rule  is  now  settled  (I  belie ve),  *' 
there  be  a  good  consideration,  the  party 
the  estate  is  not  permitted  to  rely  on  the 
but  tlie  Court  will  effectuate  the  intcncioa 
settlor :  and»  speaking  generally,  this 
enforced,  not  against  the  settlor  binudf, 
his  favour,  that  is,  in  the  exccvtion  of  bis 
tion,  and  at  the  expense  of  a  third  partj. 

Thus,  then,  the  jurisdiction  stands,  and 
now  endeavour  to  point  out  what 
such  a  consideration  as  will  enable  equity 
terpose'its  aid  in  favour  of  a  defective 
of  a  power. 

The  aid  of  equity  then  wQl  be  grren  to  a 
chaser,  which  term  ioeludea  a  mor^a^ 
lessee  (Fothergillr.  Foikergttt^  2  Fnc&l 
Cowp.  267,  Reidr.  SkemOd,  10  ?i' 
370,  Jennings  v.  Moored  i  Van.  609 
to  a  creditor  {BixUy  y.EleVf  2  Beo.  C 
2  Dick.  698.) 

The  like  aid  niD  be  aflbrded  teavile 
C^iforcf  V.  Earl  Of  Burlutffim^  ^  Ym. 
land  to  a  legitimate  child  (Sari4  v,  JMy 
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'ra^,  Gib.  Eq.  lUp*  166)«  for  wivai  and  «hil- 
Iren  ire  in  iome  dwee  considered  at  crediton 
(7  nuture,  Barnard  C.  C«  107  ;  and  although  to 
oiutitQta  a  faloaMe  consideratton  for  a  settit" 
unt  00  a  vife  or  child,  it  Bitiat  he  mttde  be/bn 
urriage,  yet  the  marriage  and  blood  aie  meri- 
orious  eonsiderattona,  and  claioi  the  aid  of  a 
)oart  of  EqattjT  in  tttpport  of  a  deiectiTe  exe- 
Dtion  of  a  power  in  their  fiivoor  {Hervep  t. 
lervey,  \  Atk.  661},  although  the  power  waa 
lecated  after  marri^e. 

The  like  equity  is  extended  to  a  charity.  T^ord 
foRTHixoToii  laid  it  down  that  the  onifonn 
lie  of  Court  before,  at«  and  after  the  statute  of 
Ixabeth,  was,  where  the  uses  are  charitable, 
id  the  person  baa  in  himself  full  power  to  con- 
(T,  to  aid  a  dafeetiTe  conveyance  to  such  uses 
iuome^  Genera/  v.  Ttmcnd,  1  Edeo,  10; 
\norney  General  ▼.  Siblhorpe^  2  Russ.  and 
hi  107.) 

The  ebarader  of  purchaaery  wife,  creditor, 
liid,  nust  be  borne  by  the  parly  daiaing  relief, 
I  relation  to  the  donee  of  the  power,  and*  not 
I  the  person  creating  the  power.  Lord  Hard- 
ieke  indeed  supported  a  defectiTe  execution  of  a 
wer  by  a  wile,  for  the  payment  of  her  deceased 
^^band's  debts  as  well  aa  her  own  (  Wilhu  v. 
b/mei,  9  Mod.  465;  1  Dick.  \Q^).  The 
>wer  was  created  by  their  marriage  settlement, 
r  the  sttr?ivor  of  them  by  will  to  raise  a  sum 
i  money  for  the  pwpost  of  paying  the  debta  of 
t  husband  and  wife,  or  either  of  them,  or 
iking  a  proTision  for  the  younger  children  of 
le  marri^e.  He  said  it  had  been  objected  that 
e  debts  which  wcee  to  be  paid  by  means  of 
^  power  were  the  debts  of  the  husband, 
bereaa  the  estate  was  originally  the  wife's ;  but 
we  debts  were  expressly  provided  for  by  the 
led  of  settlement.  This  seems  to  introduce  a 
!«  principle.  If  the  power  had  bean  general. 
>  execution  of  it  in  lavour  of  her  busband's 
editors,  if  defective^  could  not  have  been  sup- 
vted  in  equity ;  for  there  was  no  contract  or 
nsidemtion«  and  the  creditoia  had  bo  daim 
>on  the  wife.  If  the  naming  of  the  object  or 
^y  <A  ikt  power  raries  the  case,  then  the  prin* 
{»le  of  the  rule  is  not  followed.  Unless  the 
mer  would  anthorifle  the  appointment  if  duly 
tde,  no  delect  can  be  aided.  (1) 

R.  J.  T. 

fl)  SiH  W.  Gramt,  in  Jlolmei  t.  CoghUl, 
Vef.  Jan.  606,  said— It  is  difficult  to  dis- 
^^^T  a  sound  principle  for  the  autbority 
'b  Court  assnmes  for  aiding  a  defective  ex- 
E^ution  in  certain  cases.  If  the  intention  of 
^  P^rty  possessing  the  power  is  to  be  re* 
arded,  and  not  the  interest  of  the  party  to 


ba  afieeted  by  the  exaeiilkMi,  that  iateiition 
efoght  to  be  executed  whererer  it  is  mani- 
fested ;  for  the  owner  of*  the  estate  has 
nothing  to  do  with  the  purpose.  Bat  if  the 
interest  of  the  partj  to  be  aAoted  by  tha 
execntion  is  to  be  regarded,  why  in  any  case 
exercise  the  power,  except  in  the  form  and 
iMmier  preacribed  ?  In  the  aort  of  eqoitj 
upon  this  sttbjeoty  there  ia  aooae  want  of 
equality.  Bat  tha  mis  is  perfectly  settled  t 
and  tliooghv  perhaps,  with  some  yioiation  of 
principle,  with  no  practical  inconfenience. 

EmtOB. 


vice-chancellor's  COURT. 


8INNBTT  t^.  BAXTBE. 

Solicitors.— TAe  50ik  Order.  A  SoHeitor 
eompeUed  under  thii  order  to  toithdram 
from  the  prosecution  of  a  Decree.  Whether 
he  shall  be  also  compelled  to  give  up  the 
papers  to  the  nen  Solicitor, 
Mr.  OirdlestonSf  in  this  case,  moved  upon  the 
56th  order,  which  directs  that  where  the  party 
actually  prosecuting  a  decree  or  order  does  not 
proceed  bdTors  the  Master  with  doe  diligence, 
then  the  Msstar  shall  be  at  liberty,  upon  the  ap- 
plication of  any  other  person  interested,  either  ss 
a  party  to  the  suit,  or  as  one  who  hss  come  in 
and  established  his  claim  before  the  Master  under 
the  decree  or  order,  to  commit  to  him  the  prose- 
cution of  the  said  decree  or  order;  and  from 
thenceforth,  neither  the  party  making  default  nor 
his  solicitor  shdl  be  at  liberty  to  attend  the 
Master  as  the  proaecutor  of  the  said  decree  or 
order.  The  present  was  a  creditor  s  suit,  and 
the  motion  was  by  a  creditor,  who  had  been  ap- 
pointed to  manage  the  suit,  that  he  might  be  at 
liberty  to  iaapect  all  ^pers,  dtc,  in  the  posses- 
sion of  the  former  solicitor  of  the  plaintiff,  who 
the  Master  had  removed  from  the  management  of 
the  suit. 

Tax  Viob-Chancbllor  said — It  is  admitted 
the  point  has  never  occurred  before.  .1  have 
aheady  held,  in  Heslop  v.  Metcalfe^  that  a 
solicitor  who  voluntarily  removes  himself  from  a 
cause  shall  give  up  the  papers  to  his  client's  new 
solicitor,  without  prejuoioe  to  lus  own  lien  for 
costs,  so  as  to  enable  the  new  solicitor  to  carry 
on  the  suit ;  and  that  decision  has  been  con- 
firmed by  the  Lord  Chancellor,(a)  and  I*cannot  in 
principle  ase  any  difference  between  that  case  and 

(fl)  3  Myl.  and  Craig,  188. 


6 

the  presaity  wheve  thie  solicitor  has,  by  his  own 
voluntary  omissions,  been,  in  effect,  com[>elled 
by  the  court  to  withdraw  from  the  prosecution  of 
the  decree.  A  solicitor  in  such  circumstances 
ought  not  to  be  suffered  to  add  to  the  expenses 
of  the  suit  by  rendering  it  necessary  to  take  copies 
de  novo  of  the  proceedings. 
Order  made  as  prayed. 


'  Lord  Cottbnham,  C«,  in  giving  judgment 
in  that  case,  adopted  the  rale  laid  down  by 
LoBD  ELiioN)  in  Colegrave  v.  ManHeyy  (1. 
Turn,  and  Rnsa.  400.)  who  said,  <*  Where 
the  solicitor  discharges  himself,  the  rule  is 
quite,  different  from  what  it  is  where  the  so- 
licitor is  discharged  by  the  client  ;"  and 
afterwards  he  adds : — '^  So  far  as  the  use  of 
papers  is  concerned,  the  suitor,  when  his  so- 
licitor discharges  himself,  must  have  his 
business  conducted  with'  as  much  ease  and 
celerity,  and  at  as  little  expense,  as  if  the 
connection  of  solicitor  and  client  had  not 
been  dissolved." 

Lord  Cottesham  said  it  is  true  that  in 
several  preceding  cases,  where  the  solicitor 
had  discharged  himself,  orders  were  made, 
giving  to  the  client  the  right  of  inspection 
only ;  but  it  cannot  be  supposed  that  Lord 
^/cfen, 'who,  with' all  his  experience,  had 
decided  Colegrave  v.  Manh^j  in  the  year 
1823,  wa^^not  acquainted  with  the  prior  au- 
thorities. In  Creswell  v.  JBi/ran,  (14  Ves.  271 .) 
his  Lordship  intimates,  in  4he  form  of  a 
doubt,  his  opinion,'  that  a*  solicitor  dis- 
charging himself ' cannot  claim  a  lien;  an 
expression  which  must  be  understood  as 
meaning,  not  that  the  solicitor  loses  the  lien 
altogether,  but  that  he  cannot  set  it  up  so  as 
to  prevent  the  client  from  proceeding  in  the 
cause.  And  his  Lordship's  language  in 
Lord -9.  WormXe%g9Uion{3^c.SdX^,)  is  to  the 
same  effect. 

Undoubtedly,  that  ddctrine  may  expose  a 
solicitor  to  very  great;  inconvenience  and 
hardship  if,  after  embarking  in  a  causis,  he 
finds  that,. he  cannot  get  the  necessary  funds 
wherewith  to  carry  it  on.  But,  on  the  other 
hand,  extreme  hardship  might' arise  to  the 
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cliettt  if— to  take  the  case,  which  is  not  uncom- 
mon in  the  smaller  practice  in  the  country— 
a  solicitor,  who  finds  a  poor  maa  having  i> 
good  claim,  and  having  but  a  small  sum  e( 
money  at  his  command,  may  goon  until  ihil 
fund  is  exhausted,  and  then,  refusing  to  pro- 
ceed  further,  may  hang  up    the  cause  by 
withholding  the  papers  in  his  hands.    Tbst 
would  be  a  great  grievance  and  means  of 
oppression  to  a  poor  client,  who,  with  tin 
clearest  right  in  the  world,  might  still  be 
without  the  means  of  employing  another  M^- 
licitor.     The   rule  of   the  Court  mast.fae 
adapted  to  every  case  that  may  occur,  ud 
be  calculated  to  protect  suitors  against  sut'b 
conduct.     Now,  a  solicitor,  if  be  knowathn 
be  must  trust  to  the  result  of  the  cause  far 
his  remuneration,  will,  of  course,  be  dispo^ 
to  proceed  with  it  in  such  a  way  as,  while  it 
promotes  the  interest  of  his  client,  is  mtif% 
likely  to  render  his  lien  available.     I  hi\t 
no  doubt,  therefore,   that   the  existence  of 
the  lien,  while  it  is  a  great  protection  to  tto 
solicitor  against  his  client,  is  also  a  gml 
benefit  to  the  client ;  but  the  benefit  voitf 
be  entirely  lost  if  the  solicitor  might  stef 
short  in  the  middle  of  the  sait,  and  mi^\ 
upon  retaining  the  papers,  because  then  u 
other  solicitor  could  take  up  and  carry  oi 
the  cause. 

ft  is  admitted  that,  when  the  solicitor  (ii.«> 
charges  himself,  the  client  and  his  new  stXt 
citor  shall,  at  all  events,  have  free  access  is 
inspect  and  copy  the  papers  at  the  iMce  of 
the  former  solicitor.  The  mere  giving  of 
access,  however,  is,  nine  timea  oat  of  tak 
of  no  practical  value ;  for  if  the  papers  u« 
to  remain,  notwithstanding,  in  the  custodr 
of  the  solicitor  who  has  discharged  himself, 
it  is  obvious  that  they  cannot  be  made  use  of 
in  the  further  progress  of  the  suit.  The  r«* 
suit  would  be,  that  the  client  id  to  be  pot  i^ 
(he  expense  of  fresh  copies,  that  fresh  bric^ 
must  be  prepared  for  counsel ;  in  short,  thi: 
all  the  costs  arising  firom  making  copifs  of 
the  papers  and  documents  to  be  used  in  thr 


laosemnstbe  incnrred  over  again,  and  bo 
be  client  is  to  be  greatly  damnified. 

That  19  eatirely  inconaisteiit  with  the  dic^ 
-m  of  Lord  EUon,  that  the  snttor  roast 
lave  his  bosioeee  conducted  with  as  much 
use  and  oelerity,  and  at  as  little  expense,  as 
f  the  coooeetion  had  not  been  dissolred. 

On  the  other  hand,  if  all  that  expense  be^ 
Q  fact,  iDcanred  by  the  client,  what  is  the 
se  of  the  soHcilof's  Hen  ?  There  may,  in- 
'eti,  be  original  papers;  bat  supposing 
^m,  as  here,  to  be  papers  in  the  cause,  the 
iTect  of  the  role  would  only  be  to  impose  a 
try  great  hardship  on  the  client,  without 

DT  benefit  to  the  solicitor,     fiat  if  the  ex- 

• 

ense  is  to  operate  so  as  to  compel  him 

ither  to  pay  the  solicitor's  bill  than  to  go  to 


ROLLS'  COURT— 4pn7  25. 

In  Rk  of  Thomas  Woon,  a  Country  Solicitor, 
and  Messrs.  Whitb  and  WniTMOaB,  his 
Town  Agents. 

Bills  o/*CosTs<>/'LoN  DON  Agewts  to  Couxtry 
Attor!nie8. — Whether  the  Court  hasjuris^ 
diction  to  order  their  taxation,  (a) 

This  petition  was  presented  by  Thomas  Wood, 
of  Woherhampton,  in  the  county  of  Stafford, 
solicitor,  against  his  late  London  Agents,  Messrs. 
White  and  Whitmore,  praying  that  their  bill»of 
fees  and  dis)[>ursemeots  might  be  taxed  by  the 
master,  and  that  they  might  be  examined  on 
interrogatories,  and  account,  on  oath,  for  ail 
monies  received,  and  give  credit  for  two  sums  of 
£15.  and  jC68.  in  sucli  accounts,  and  also  give 
up,  on  oath,  all  deeds,  with  papers  and  writings, 
books  of  account,  and  vouchers,  and  also  for  a 
taxation  of  all  costs  between  the  petitioner  and 
Thomas  White. 

Mr.  Stuart f  for  the  petition,  said  the  petitioner 
lie  expense  of  fresh  copies,  the  admission  of  j  was  admitted  a  solicitor  in  1797,  and  employed 

ccess  and  inspection  would  be  nagatorv,||M'- P"f^"^«»?f"^  ^*^°5^^^^^^ 

©  .  1  paruiership  Mr.  W  illiams  and  Mr.  White.  Wil- 
liams died  in  1 826,  Price  in  1 828,  and  White 
became  partner  with  Whitmore.  They  all  suc- 
cessively were  employed  by  Wood  as  his  London 
agents.  They  delivered  their  bills  of  fees  and 
disbursements  from  year  to  year,  and  Wood  paid 
them  various  sums  upon  account,  but  there  was 
no  settlement  between  them .  In  Trinitv  vacation, 
1838,  White  and  Whitemore  delivered  their  bilb 


mi  of  no  value.     Now  that  a  suitor^  whose 
r-!i(  itor  withdraws  himself  from  the  further 
ATjduct  of  a  cause,  shall  be  permitted  to 
tve  the  free  use  of  the  papers  held  by  that 
plicitor,  80  far  as  they  may  be  required  in 
^  prosecution  of.  the  cause,  is  quite  con- 
utent  with  the  observations  of  Lord  EldoHj 
Q  CommereU  y,  Poynton,  (1  Swanst.  1.)  and 
Iml  V.  Wormleighton.    Those  observations, 
uupled  with  the  express  decision  to  that 
lectin  Coleffravey,  Manley,  leave  no  doubt 
1  mr  mind  as  to  what  Lord  Eldon  consi- 
ered  to  be  the  nde  in  such  cases,  and  I  en- 
irely  concur  in  the  propriety  of  that  rule. 
1  think  the  pHnciple  should  be^  that  the 
•j'icitor  claiming  the  lien  should  have  every 
f^CQrity  not  inconsistent  with  the  progress  of 
be  cause.     But  it  is  clear  that  there  will 
'(ither  be,  to  use  the  expression  of  Lord 
^'^'i,  the  same  ease  and  celerity,  nor  as 
ittle  expense,  in  the  conduct  of  it,  if  the 
'^w  golicitor  is  merely  to  have  access  to  the 
Papers,  as  where  they  are  placed  in  his  hands, 
ipon  his  undertaking  to  restore  them  after 
be  immediate  purposes  of  the  production 
^ave  been  served.  (S.  C.  3  Myl.  &  Cr.  187,) 

EniTOR. 


of  costs,  and  claimed  a  balance  of  ^692«  6#  1  \d, 
and  White  also  claimed  on  his  separate  account 
jC-18.  6#  7(/.,  and  actions  at  law  were  commenced 
to  recover  these  sums.  On  December  19|  1838, 
Wood  promised  to  give  notes  fur  both  sums  with 
interest,  and  to  give  a  cognovit  when  the  notes 
should  become  due,  and  White  then  advanced 
£  1 0.  for  Wood's  certificate  for  that  vear.  White 
drew  up  the  form  of  a  cognovit,  which  Wood 
declined  signing  on  account  of  the  time  mentioned 
in  it  for  entering  up  judgment.  White  assured 
Wood  that  his  bills  being  the  bills  of  an  agent 
could  not  be  taxed,  and  always  said  taxation  vras 
out  of  the  question.  Wood  in.  January,  1839, 
returned  to  London,  and  notices  of  trial  were 
given,  and  he  agreed  to  give  judgment  in  the 
action,  but  White  added  interest  on  both  sums. 
Immediate  execution  was  no  part  of  the  agree- 
ment. Wood  consented  to  give  judgment  on  the 
condition  that  all  errors  and  omissions  should  be 
open  to  objection.  He  was  urged  to  place  in 
the  hands  of  White  and  Whitmore  a  certam 
deed  relating  to  property  called  '*  Key  Downton" 
property.     At  a  meeting  at  White's  house  in 

(a)  See  In  re  Boorcf  and  Messrs.  MorrU  k  V€rbekef 
ant?  pp.  340.801. 
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Law  Meparts, 


January  last,  Wood  stipulated  iot  inmtigatton 
of  the  bills  of  costis.  White  proposed  tnat  Wood 
should  make  an  assignment  of  his  property  in 
trust  for  payment  of  his  debts*  which  Wood  re- 
fused. On  the  2lRt  of  January  his  (Woods) 
goods  were  taken  in  execution  under  KJi^fa, 
issued  upon  the  judgment  entered  up^  and  he 
was  afterwards  committed  to  the  Fleet  for  con- 
tempt of  Court.  Another  bill  of  costs  to  the 
amount  of  JB2I2.  iO«.  was  afterwards  sent  in, 
and  there  was  a  new  action  and  claim  of  a  further 
balance  of  £77.  Wood  was  within  the  walls  of 
the  'Fleet  for  contempt  of  the  Court  of  Common 
Pleas.  A  sum  of  15  guineas  forirm  hurdles 
paid  for  by  him,  and  iS68.  14s.  \\d*  receired 
out  of  court,  ought  to  be  credited  to  his  account. 
He  submitted  that  White  and  Whitmore's  bills 
of  costs,  although  they  were  agents'  bills,  were 
taX2ible,  and  he  denied  there  had  been  any  such 
settlement  of  accounts  as  to  preclude  Wood  from 
opening  them. 

Mr.  Pemberton, — On  a  petition  to  open  an 
account  for  errors,  the  errors  should  be  stated  in 
the  petition  and  proved  by  aflSdavit. 

Lord  Lanodalb. — The  petition  is  not  to 
sircharge  and  falsify,  but  generally  to  open. 
There  is  no  allegation  of  errors  in  the  petition. 

Mr.  Smart— it  is  alleged  generatiy  that  there 
are  improper  charges. 

Lord  Langdalb. — You  cannot  charge  in  the 
petition  certain  errors,  and  then,  failing  in  the 
proof,  allege  others  in  the  affidavit. 

Mr.  Sluari. — ^The  petition  then  prayed  for 
the  delivery  up  to  Wood  of  deeds  and  docu- 
ments. The  petitioner  required  certain  papers 
to  enable  him  to  make  out  his  bill  of  costs 
against  a  Mr.  Clare.  He  was  entitled  to  have 
all  his  papers  delivered  up  to  him  upon  oath  by 
the  respondents,  who  had  an  immense  number  of 
them.  Two  grounds  were. alleged  by  While  and 
Whitmore  that  the  bills  were  not  taxable — they 
were  agents'  bills,  and  .they  were  delivered  halt- 

? early,  and  no  objection  ever  made  to  them. 
!he  delivery  of  biUs  of  costs  and  part  payment 
was  no  acquiescence  in  those  bills ;  and  as  to 
the  other  point,  courts  of  equity,  in  opposition 
to  those  of  common  law,  had  decided  that  agents* 
bills  were  taxable. 

Mr.  Pembfirtout  fer  the  London  Agents,  said 
the  petition  had  many  different  objects:  first, 
a  general  taxation  of  all  the  bilk  of  White  and 
Whitmore  from  1826,  when  they  became  pait- 
ners ;  then,  that  all  deeds  and  papers  in  their 
poasession  belonging  to  Wood  might  be  delivered 
up ;  and  that  two  sums  alleged  to  be  improperly 
omitted  might  be  included  in  the  account.  With 
re^Mct  to  Ske  taxation  of  agents'  bills,  his  Lord- 
ship would  adhere  to  authorities,  and  not  inter- 
fere with  the  rules  of  common  law.  He  would 
not  entertain  such  a  jurbdiction  as.was  attempted 


to  be  imposed  upon  him ;  it  would  bs  to  cptff 
tain  a  writ  of  error  from  the  Court  of  CoonaoQ 
Pleas  to  the  Court  of  Chancery.  Here  wm 
bills  of  coats  which  had  been  delivered  by  tbe 
agent  to  hia  solicitor :  after  those  bills  had  beea 
delivered  for  years,  after  application  made  nootk 
after  month,  year  after  year,  without  success,  (ur 
payment,  an  action  was  brought  in  dw  Coonaoa 
Pleas,  and  an  application  was  than  made  (oc  a 
taxation,  but  the  rule  nisi  was  abandoned  becaasr 
it  was  found  against  the  practice  of  the  Coort  of 
Common  Pleas  to  allow  such  bill  to  be  the  sab* 
ject  of  taxation.  '*  Weymouth  ▼•  Knipe^  (k) 
decided  that  they  had  no  power  to  relef  agoiu' 
bills  to  the  prothonotary  to  be  taxed.  Tnit 
agen^  having  gone  on  from  1797  to  1837,  b 
1838  acttoas  wete  hron^  in  the  ConDoii 
Pleas  to  recover  the  balance,  and  Wood  appU 
to  tax  the  billsi  but  abandoned  his  rule.  Tba 
appFication  to  this  Court  to  tax  the  biBs,  the 
amonnt  of  which:  had  been  incfsnaed,  was,  ia 
reality,  an  appeal  from  the  CommoB  Fleai  is 
Chancery.  He  did  not  argue  that  the  Gooit 
might  not  interfere  upon  equitable  principles,  but 
it  would  not  interfere  by  petition  in  a  matter  is 
which  each  court  was  of  competent  joriadietioa. 
Mr.  Pemberton  then  went  generally  through  tbt 
accounts,  the  charges  of  interest,  &c.,  to  &ho« 
that  there  was  no  ground  for  the  petition. 

Lord  LiNQDAUB  said,  the  petition  psayed  thit 
the  bilk  of  costa  of  the  petitioner  a  agents  ai^ 
be  taxed,  that  they  might  be  examined  upoa  is* 
terrogatories,  and  account  upon  oath,  and  tbtf 
the  petitioner  might  have  esedit  for  two  prtindv 
sums.  Wood  had  for  many  yea^  piactissd  m 
an  attorney  in  the  country.  He  conaideiid  tbs 
<  conclusion  he  came  to  on  a  former  occasion  ooet* 
'  to  be  adhered  to,  and  that  the  Court  had  anih- 
j  rity  to  tax  the  bilU  of  a  Londom  a^ml  wtA 
his  principal  in  the  country.  It  was  to  bs 
regretted  that  courts  of  law  had  come  to  s  £^ 
ferent  conclusion.  He  did  not  depart  firois  thi 
jurisdiction  this  Court  had  exerdaed.  He  n- 
gretted  it  had  not  been  finally  deteoniaed ;  bat, 
until  it  was,  he  should  adhere  to  the  nile  thai 
the  Court  had  the  authority.  Both  White  vi 
Whitmore  regularly,  from  hal^year  to  hdf-jtir, 
sent  their  bills  of  costs  to  Wood  in  the  cooaoy: 
they  were  duly  received  by  him,  and  he  staui 
(what  was  very  extraordmary),  that  althooch 
they  were  reguuily  delivered  frir  13  years,  ret  hr 
ne? er  examined,  never  looked  at  theaa.  If  9\ 
he  was  guilty  of  breach  of  hia  own  duty  to  bis- 
self,  ancf  White  and  Whitmore  had  a  right  t9 
consider  he  would  have  done  what  any  man  of 
ordbiary  prudence  would  have  done.  Chiias  to 
a  large  amount  were  made  by  White  and  \(1ut- 
more.     They  were  in  advance.     That  was  <s^ 

(6)  Ante  Vol.  9.  p.  941. 


Lm  Apoftii 


D  be  the  bUt  of  London  agtnte  with  ccmotry 
jiicitors ;  knt  the  litniu  me  exceeded,  end  fre- 
neot  dcmaads  oC  fMynient  wefe  mede.     The 
Tasions  were  Cra^oiBnt,  sod  beeeme  nore  and 
nore  uiuatisfactorj,  end  at  laat  White  and  Whit« 
]ore  insisted  on  payment.     His  impression  was, 
bat  Wood  had  not  produced  the  whole  of  the 
orrespondenee*     Wood  waa  lepeatedly  dunned 
ad  pctyment  demanded,  yet  he  said  he  nerer 
raked  It  the  bills,  bnt  depended  upon  hie  clerk, 
rho  woald  not  peifonn  that  doty.    This  was 
fit  of  the  most  absurd  things  he  had  ever  heard 
tiled    Payment  or  security  waa  insisted  upon, 
ad  on  the  1.5th  of  November,  1838,  an  action' 
IS  commeneed,  and  Wood  wrote  th^  it  would 
e  well  to  have  some  gentleman  to  look  over  the 
ctoQiiu.    This  letter  waa  answered  bv   Mr. 
Phite,  that  it  waa  not  honest  to  wish  to  do  that. 
(hite  bad  delivered  the  biBs  half-rearly  for 
ttoy  yesrs;  he  had  been  continually  mmanding 
Avment,  and  no  payment  had  been  made,  and 
t  { Lord  Lan^dale)  did  not  think  it  verv  extra- 
:d:nary  for  White  to  say  he  did  not  thmk  it  a 
rrj  honest  course  of  proceeding.     Particulars 
f  demand  were  delivered,  and  interest  claimed  in 
npect  of  the  dilatory  paymenta.    In  another 
^terriew  Wood  desirra  to  be  relieved  from  in- 
^tsi :  the  discussion  did  not  succeed,  notice  of 
r  al  was  given,  •  subsequent  meeting  was  had, 
ad  in  which  the  stateroenta  of  what  took  place 
'ere  different     The  conclusion  he  came  to  was« 
iat  the  judgment  was  to  be  entered  up  and  be 
nforced,  oiuess  White  and  Whitroore  were  to 
« satisfied  with  security.     An  offer  of  security 
w  made,  but  it  could  not  be  prudently  ac- 
epted,  execution  was  taken  out  upon  the  judg- 
ment, and  White  and  Whitmore  obtained  fuU 
'^yment.    The  relief  now  asked  was  upon  pe-  * 
'tK*n,  and  not  upon  bill;  and  bis  opinion  waa,' 
Hat  so  much  as  songht  for  a  reference  to  the 
naster  to  tax  the  bills,  and  for  an  account,  must ' 
^  dismissed  with  costs.     He  was  also  of  opinion ' 
•V.  there  waa  no  foundation  for  the  claim  to  be| 
'^wed  the  sums  of  £15.  and  £5S.     The  case 
luting  to  the  papers  had  more  difficulty.     He 
I^)rd  Langdale)  did  not  know  that  they  he- 
i.:;d  to  Mr.  Wood.    They  belonged  to  the 
ents,  but  Mr.  Wood  might  have  a  lien  upon 
'cm,  and  where  he  continued  to  be  the  solicitor 
f  the  parties  he  had  a  right  to  the  possession. 
Cf  Mr.  Wood's  biRs  had  been  paid  the  papers 
^longed  to  the  dients.    There  was,  however, 
')  evidence  upon  this  point;  and  it  was  difficult 
'f>  say  what  ought  and  what  ought  not  to  be 
:iTen  Dp^  ss  some  person  might  intervene  who 
''<id  a  right  to  the  possession  of  the  papers. 
^^  stboat,  therefore,  knowing  these  facts,  and  to 
*hat  Mr.  Wood  waa  entitled,  he  could  not  make 
^y  general  order.    There  was  no.  reason  stated 
^i^y  Mr.  Wood  could  not  specify  the  papers  he 


requaeed;  be  hadonl]!  %  lien  oa  iboae  upon 
wiiieh  ooets  lemained  wipaad.  Ha  wovld,  bow-* 
ever,  coneidfle  befom  be  asade  any  otder. 

Mv.  Siuari  pseased  for  a  rafereoce  lo  llie 
maater. 

Mt«  P§mUriom  aUtad  Meqaiu.  White  and 
Whitniofe  were  willinff  to  giva  tip  all  whieii 
wen  apecified  bv  Mr.  Wood,  provioad  ihey,  aa 
agents  lor  the  wieitar  of  Mr.  Wood*a  4|Uoadam 
clients^  could  not  ahow  *  aatisfiwtoiy  teason  im 
writing  for  retaining  thorn. 

The  appKeatioo  waa  diweted  to  atand  til  iIm 
next  petition  day. 

COURT  OF  EXCHEQUER.^ A*«  M. 

^^^^^^ • 

SUim§$  im  Amoo. 

Lxoo  V,  Evans  and  anothxk*  ' 

Bailmsmts — ^LiBJf  on  Goods  —  Whftisr  a 
JSailee  of  Goods^  as  a  mcwrity  far  deht^ 
may  maintain  Taxvoa  against  the  Sheriff 
far  selling  them  under  a  fieri  faciaa  issued 
against  tl^e  Bailee* 


Thia  waa  a  demuoor  to  a  repKeatioB  vfoa 

of  Midi 


an 


aotioB  of  Tfevor  against  the  Sharifa 
ses^  \a  teeaete  aoase  sooda  ihejr  had  aeaed,whaeh 
the  declantioo  aileffed  to  ha  the  property'  of  tha 
plaintiff,  and  which  tha  dafeadanta  had  taken 
under  a  writ  of  jieW  faeUu  iaanad  aaainst  him. 

Tharaplioatkm  stated  thai  tha  gooda  wen  Ibo 
psoperty  of  Davkl  WilhaoM,  aad  weto  deliveaad 
by  nim  to  the  plaintiff  io  the  way  of  hia  trade  of 
carver  and  gilder,  who  oontinued  to  hold  them  aa 
a  lien  foe  work  and  labour  beatowed  on  the  said 
goodSi  aad  ako  under  a  apeoial  aMemant  aa  ae« 
curity  for  the  amaont  of  some  biib  of  eachaufle, 
drawn  by  Williams  upon  aad  aacepisd  hf  3io 
plaintiff,  who  but  far  the  ooavoraioa  wonhl 
still  have  had  a  Kan  upon  the  good&  Daasarrer 
fint,  gsaeraHy,  that  goods  held  by  way  of  liea 
watt  aol  exampled  from  being  aeiaod  ia  eaaou« 
tiou ;  and  sacondly,  that  the  replication  waa  a 
departure  fcom  the  deobration ;  the  latter  sJkg^ 
ing  a  general  property  in  the  plaintiff,  and  tSa 
former  only  aelling  up  a  quahfied  oae  by  way 
qf  ben. 

In  support  of  the  demurrer  it  waa  eontended, 
thai  the  abariff  may  seiae  goods  held  in  partner- 
ship,  aad  sell  the  moiety  bekngiag  to  the  party 
againat  whom  iho  writ  waa  issoedL  Hmrdoa  a. 
Uaydon(a),  Dutton  v,  Mon8on(6),  Field  v. 
(c).  He  may  alao  adl  the  moiety  of  an  in- 
terest in  chattels  real,  Duffil  v.  &pottiawoode(d), 
or  in  chattels  personal,  Dean  o.  Whittaker(e), 
wtiQoat  oeifig  nsDie  in  nover. 

In  support  of  the  declaration  it  waa  fi^gued. 


(a)  1  Balk.  398. 
(e)  4  Yea  386. 
(e)  1  C.  &  P.  347. 


(6)  17  Vet.  188. 
(d)  3C6cP.485. 
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that  B8  a  general  principle  of  law,  the  aberiff 
oan  only  aeJie  such  chattels  as  he  can  sell ;  and 
thu  principle  is  not  interfered  with  by  1  &  2 
Vict.  .c.  llOy  St  Vly  which  empowers. him  to 
seize  money  and  other  securities.  A  lien 
beine  merely  a  personal  right  to  hold  goods 
until  a  claim  is.  satisfied,  and  which  right  | 
is  not  assignable  to  any  one  else,  the  instant 
a  party  entitled  to  it  gives  up  possession,  the 
lien  is  gone.  Lickbanow  v.  MaBon(/),  Ja- 
cobs V.  Latour(^^9  Capper  v.  Dickington(A ), 
and  that  the  only  exception  to  the  rule  was  when 
the  expence  of  keeping  the  lien  is  more  than  jts 
value ;  as  in  the  case  of  an  innkeeper,  in  whose 
possession  an  horse  has  been  left,  who  when  the 
horse  has  eaten  out  his  value,  may  sell  him  for 
his  keep  at  a  fair  appraisement.(t)  In  this  re- 
spect, a  lien  varies  very  much  from  a  common 
pledge  by  way  of  security,  for  in  the  latter  case 
the  latter  may  indemnify  himself  by  selling  the 
goods  deposited,  if  the  money  be  not  repaid, 
Fothonierv.  Dawson. (^) 

Parke,  B. — ^The  question  here  is,  can  the 
sheriff  substitute  as  the  owner  of  these  goods  a 
third  person,  between  whom  and  the  original 
owner  there  is  no  privity  ?  It  is  quite  dear, 
that  by  the  general  law,  a  sheriff  can  seize  no- 
thing in  execution  but  what  he  can  sell ;  that 
law  remains  except  so  far  as  altered  by  statute, 
and  the  recent  act  of  1  &  2  Vict.  o.  1 10.  s.  12. 
does  not  at  ail  apply  to  the  present  case.  .  A 
lien  is  a  personal  right  to  hold  the  goods  of  an- 
other party  by  way  of  pledge,  until  a  debt-  is 
paid.  The  right  of  the  bailee  is  altogether  per- 
sonal ;  he  cannot  dispose  of  those  goods  to  an- 
other, nor  can  the  sheriff,  who  subsequently 
comes  into  possession  of  them.  The  right  of 
lien  continues  so  long  only  as  the  goods  remain 
in  the  possession  of  the  party  as  a  pledge,  pur- 
suant to  the  term  of  the  original  delivery.  It  is 
a  right  altogether  personal,  and  consequently 
differs  materially  from  the  case  put  in  argument, 
where  a  term  of  years  has  been  demised  to  a 
party,  that  the  sheriff  may  sell,  because  it  is  a 
valuable  interest,  and  may  be  the  legitimate  sub* 
ject  of  a  sale.  But  this  lien  is  an  interest  which 
the  bailee  could  not  hand  over  to  any  one  (unless, 
perhaps,  to  a  servant)  without  being  guilty  of  a 
conversion.  If,  therefore,  these  goods  cannot 
be  sold,  neither  can  they  be  seised,  for  nothing 
is  by  law  seizaUe  that  may  not  afterwards  be 
sold.  * 

'    The  rest  of  the  Court  concnrred. 

Judgment  for  the  plaintiff. 


if)  6  East.  21.  (g)  1  Roll.  R.  215. 

{h)  6  BiDg.  ISO.;  8  M.  ^  P.  20. 

(i)  YelT.  86.  (ft)  1  Holt  N.  P.  C.  583. 


April  25. — Sitttngi  in  Banco, 


CORKFOOT  V.  FOWRB,  Blft. 

Contracts. — Nuisance. — Whether  a  hony 
of  ill-fame  is  a  sufficient  nuisance  to  entitle 
a  party  to  relief  from  an  agreement  for 
taking  adjoining  premises^  he  being  ifpuh 
rant  of  such  ill  fame  at  the  time  he  enterti 
into  toe  contract. 

This  action  was  brought  to  enforce  the  per* 
formance  of  an  agreement  for  the  lease  of  a  hosse 
in  York  Place,  Baker  Street,  Portnian  SquvVf 
to  which  the  defendant  pleaded  that  the  agree- 
ment in  question  was  void,  on  the  ground*  of 
fraud,  covm,  and  misrepresentation  on  the  put 
of  the  plaintiff,  and  others  in  collusion  with  him. 
The  alleged  frauds  it  was  stated,  consisted  in  ao 
untrue  representation  made  by  a  house  agent  wbo 
had  been  employed  by  the  plaintiff  in  answer  u 
a  question  put  to  him  by  the  defendant,  whethef 
there  was  any  objection  to  the  house,  sod  tq 
which  the  answer  was,  that  there  was  none.  I] 
subsequently  turned  out,  however,  that  the  hoosc 
next  door  was  of  objectionable  repute ;  of  wkic^ 
fact  it  was  alleged  the  plaintiff  was  cognisant  d 
the  time  of  making  the  agreement,  although  ' 
agent  was  not  aware  of  it.  On  the  trial,  hai 
Abinger  held  that  the  pUintiff  was  bound  bv  tt 
representation  of  his  agent,  and  left  it  to  the  jur 
to  say  whether  such  representation  had  been  io- 
tended  to  relate  to  intrinsic  objections  only,  a 
whether  it  had  been  intended  to  apply  to  extriniu 
objections  also.  The  jury  found  that  the  repit* 
sentation  had  been  understood  to  apply  and  w 
fer  to  both.  To  the  mode  in  which  that  quo] 
tion  had  been  left  by  his  lordship  to  the  jur}\  c^ 
objection  was  made,  but  on  the  part  of  the  pliinj 
tiff  it  was  contended,  that  in  order  to  supf 
the  plea,  it  was  not  enough  to  prove  tbtt 
representation  was  untrue,  but  it  was  nccess 
to  prove  that  the  representation  had  been  fa: 
dulently  made  \(a)  and  last  Michaelmas  Term 
rule  nisi  was  granted  for  a  new  trial  on  tb( 
ground  of  misdirection  by  the  learned  jud;^  (A) 

The  Court  now  proceeded  to  give  judgroeri 
but  the  learned  Barons  were  not  unanimoos  li 
their  opinions.  Parke,  B.,  Alderson,  B  , 
and  RoLFB,  B.,  gave  their  opinions  seriatiM^ 
and  were  unanimous  that  as  the  represer^i 
tion  had  not  been  embodied  in  the  cootrid 
itself,  the  contract  could  not  be  effected,  ccj 
less  it  were  shown  to  be  a  fraudulent  repre| 
sentation ;  that  beitig  the  principle  upon  whic' 
the  plea  was  founded.  The  simple  fict 
that  the  plaintiff  had  known  of  the  ei 
ence  of  the  nuisance,  and  that  the  tgeni^ 
who  was  not  cognizant  of  it,  had  represeotoi 

(a)  See  the  case  reported,  ante  voL  3.  p.  I A 
(d)  flee  ante  vol.  3.  p.  40. 
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•hat  itVas  not  ia  exUtence,  were  not  sufficieot 
to  constitute  fraud ;  each  person,  was  innocent, 
U'cause  the  plaintiff  had  not.  made  any  false 
'.[ nseiitation,  whilst  the  agent  who  made  the 
r  jresentation  was  not  aware  that  the  statement 
^vds  I'alse;  it,  therefore,  appeared  to  be  an 
L.ttt  nable  proposition  that,  if  each  were  innocent, 
'  til  could  be  held  as  having  made  a  represen- 
tation which  could  be  regarded  as  a  fraud.  No 
La<>e  could  be  found  in  which  such  &  principle 
lii(i  been  laid  down,  a  circumstance  which 
liad  indeed  been  admitted  in  the  course  of  the 
oieument.  It  must  be  considered,  their  lord- 
Lips  observed,  that  a. parly  who  employed  an 
ac.nt  to  make  a  contract,  and  that  agent,  though 
:he  principal  might  be  perfectly  guiltless,  know- 
\Xi\  committed  a  fraud  in  making  the  contract, 
:<oi  cnlv  would  such  contract  become  null  and 
kcid,  but  the  principal  himself  would  be  liable 
tu  an  action*       In  the  present  case,  however, 

i  appeared  that  the  agent  had  acted  without  j  husband  who  prepared  a  poisoned  apple,  intend- 
\i\)  fraudulent  intent,  and  consequently  his  act  I  ing  it  for  his  wife,  but  she  gave  it,  unconsci- 
uoiie  neither  rendered  the  plaintiff  liable  to  an 


\  March  last,  in  the  parish  of  Faddiiigton»  a  cer- 
tain deadly  poison,  to  wit,  one  half*ounce]  of 
laudanum,  causing  a  mortal  sickness,  of  which  he 
died,  and  that  the  prisoner  did  feloniously  kill 
and  murder  him. 

Mr.  Baron   Aldbrson    said,  he  felt  it  ne- 
cessary to  make  a  few  remarks  upon  the  law 
'of  the   case,    in    order  that  the    iury    might, 
,  coupled  with  the  evidence  adduced,  come  to  a 
right  conclusion.     He  held  the  law  to  be  this, 
— that   if    a    person,   intending    to  commit   a 
murder,  fails  to  do  so   by  the  means  he  pro- 
i  posed,  but  yet  effects  his  object  through  another 
:  agency,  he  is  guilty  of  the  crime.     For  instance, 
I  if  a  man  is  engaged   in  the  prosecution  of  a 
'  felony,  and  intends  to  shoot  A,  instead  of  which 
I  the  bullet  kills  his  dearest  friend  B,  his  death  is 
I  coupled  with  the  malice  against  A,  and  the  man 
I  would  be  equally  guilty  of  murder  as  if  he  killed 
A.     There  was  a  case .  reported  in    Hale  of  a 


iction.  nor  vitiated  the  contract.  At  the  same 
i:nc  it  roust  be  admitted  that,  if  the  plaintiff  had 
jot  merely  known  of  the  existence  of  the  nui- 
A^icct  but  purposely  employed  an  ignorant  agent, 


ously  to  her  child,  whom  the  husband  dearly 
loved,  and  the  child  dying  in  consequence,  the 
•  malice  of  the   huNband  towards  his  wife  being 
'proved,   the    husband   was    declared    guilty  of 
I  murder.     So  again  in  the  play  of  Hamlet^  the 
pectiug  that  a  question   would  be  asked  of  Queen  drinks  from  the  poisoned  chalice  which 
n,  and  also  believing  or  suspecting  that,  byjithe  King  intends  alone  for  Hamlet,  her  son. 
ta^on  of  such  ignorance^  the  question  would  be'  The  Queen  dies,   and,  according  to  the  English 
ia>weTed  in  the  negative,  the  plaintiff  would  in|  law,  the  King  would  unquestionably  be  gnilty  of 

murder.     Then  there  was  the  case  of  an  aputhe* 


•)s 


;i:: 


hat  case  unquestionably  be  guilty  of  fraud,  and 
be  contract  would  be  void ;  for  then  the  re- 
^re-eniation  of  the  agent,  which  he  had  so 
I'lended  him  to  make,  would  become  the  same 
3  his  own  ;  and  his  own  representation,  cou- 
ied  with  his  knowledge  of  its  falsehood,  would 
loubtless  be  a  fraud.  Whether  the  facts  of  the 
as/'  warranted  the  inference  that  such  a  fraud 
ad  been  in  fact  committed,  it  was  unnecessary 
*'Tt  to  inquire;  for  if  the  facts  had  warranted 
uch  an  inference,  the  question  would  doubtless 
ave  been  submitted  to  the  jury.  On  these 
rounds  their  lordships  were  of  opinion  that  the 
i:!e  for  a  new  trial  ought  to  be  made  absolute » 

Lord  Abinobr,  was  of  opinion,  and  decided 
f  :^t  the  rule  ought  to  be  discharged. 

Rule  absolute. 


CRIMINAL  LAW. 


CE?<rrRAL  Criminal  Court. — April  15. 
IcRDER — Where  a  person  intending  to 
t'irmmit  a  Murder ^  fails  to  do  so  hy  the 
means  he  proposed^  hut  yet  effects  his 
ohject  through  another  agency^  he  is  guilty 
of  the  crime, 

Catherine  Michael,  aged  123,  a  single  woman, 
'a>  indicted  for  feloniously  administering. to  her 
ufant  son,  George   Michael,   on  the  31st    of 


cary  who  prepared  a  draught,  into  which  another 
party  put  poison,  intending  to  destroy  the  hfe 
of  the  party  for  whom  the  medicine  was  intended. 
The  patient,  not  liking  the  taste  of  the  draught, 
and  considering  that  there  was  something  sus« 
picious  about  it,  sent  it  back  to  the  apothecary, 
who,  knowing  the  ingredients  of  which  he  had 
composed  it,  and  to  prove  that  he  had  done 
nothing  wrong,  drank  it  himself  and  died,  and, 
although  he  was  the  unconscious  agent  of  his 
own  death,  it  was  in  that  case  held  that  the 
party  who  had  poisoned  the  draught,  intending 
it  for  another,  was  as  mudi  guilty  of  the  murder 
of  the  apothecary  as  if  he  had  destroyed  his 
intended  victim.  The  jury  must,  therefore,  in 
the  case  now  before  them,  be  satisfied,  first,  that 
there  was  an  intention  to  kill  her  child  on  the 
part  of  the  prisoner,  and  secondly,  that  she 
procured  the  witness,  Mrs.  Stephens,  to  admin- 
ister to  the  infant  a  certain  quantity  of  the 
poison,  which  quantity  she  knew  wonld  cause 
death.  Both  he  and  his  learned  brother,  (Lit- 
tledale  J.),  as  at  present  advised,  although  the 
poison  was,  in  fact,  administered  by  an  innocent 
and  unconscious  agent,  were  of  opinion  that  the 
prisoner  would,  in  that  case,  be  guilt  of  murder, 
and  ouffht  to  be  convicted.  If,  however,  the 
result  of  the  trial  should  unfortunately  render  it 


neeetMiy,  fehey  would  take  the  opinion  of  the 
Test  of  the  learned  judges  upon  the  point.  His 
Loi^hip  then  proceeded  to  si^  up  the  facts  of 
she  case,  and  left  it  to  the  jury  to  say  whether 
they  helie?ed  the  prisoner  intended  to  destroy 
htr  child. 

The  jury  found  the  prisoner  guilty^  but 
■trongly  recommended  her  to  mercy. 

Mr.  Baron  ALDftaaoN. — Upon  what  grounds, 
gentlemen  ? 

The  Foreman. — We  think,  my  Lord,  that  the 
fkti  of  the  prisoner  hating  been  seduced  and 
thrown  upon  the  world  is  an  extenuating  circum* 
stance  in  the  case. 

Mr.  Baron  Aldbrsok. — I  shall  take  care 
that  the  recommendation  shall  be  forwarded  to 
the  proper  quarter,  should  it  be  necessary.  In 
the  mean  time  let  judgment  be  respited  ujpon  the 
prisoner  until  the  point  of  law  is  decidea  by  the 
judges.  * 


T}i€  New  PoMage  Stamps. 


THE  NEW  POSTAGE  STAMPS. 


COPY  OP  TBBAaUBY  MINUTB,  DATED  APRIL  22, 

1840. 
My  Lords  refer  to  their  minuCies  of  the  96th 
•f  December,  20th  of  Febniary,  and  the  2d  inst., 
regarding  the  preparation  and  sale  of  postage 

stamps. 

My  Lords  read  a  letter  from  the  Commissioners 
of  Starope  and  Taxes,  naming  the  day  on  which 
they  will  be  ready  to  issue  stamped  covers,  ep* 
velopes,  and  labels  in  London,  ana  that  on  which 
the  application  of  such  stamps  to  letters  may,  in 
their  opinion,  commence ;  but  adding  that  they 
are  unable  at  present  to  state  when  the  prepara- 
tions will  be  ready  for  stamping  the  paper  wliich 
the  public  may  send  in  for  that  purpose. 

Having  communicated  on  the  subject  with  the 
authorities  of  the  Post-office,  my  Lords  are 
pleased  to  direct  as  follows  »— 

That  the  issue  of  the  postage  stamps  for  sale 
to  the  public  be  commenced  as  earlv  as  practicar 
ble  ;  that  Sttcb  issue  be,  in  the  first  instance, 
confined  to  London ;  and  that  it  be  extended  first 
to  Dublin,  and  Edinburgh,  and  afterwards  to  other 
parta  of  the  kingdom  in  such  order  as  the  Com- 
mittioners  of  Stamps  and  Taxes  may  determine, 
and  as  rapidly  as  the  necessary  supply  can  be  ob- 
tained. AlsOk  that  the  ComroissioneFi  of  Stamps 
and  TaxcB  be  inatructed  to  give  due  notice  to  the 
public  as  soon  as  they  are  ready  to  stamp  the 
pepet  which  may  be  sent  in  for  that  purpose. 

That  on  and  a^  the  6th  of  May  next,  letters 
written  on  stamjped  paper*  or  enclosed  in  stamped 
covers,  or  having  a  stamp  or  stomps  affixed 
ibflrelo  (the  stamp  or  stamps  in  every  aneb  case 
being  of  die  same  value  or  amount,  as  the  rsAea  of 
postage  'uow  charged  on  such  letten  if  prepaid^, 
f hally  tf  within  the  fimitatioo  of  the  weight  fixed 


under  the  provisions  of  the  2d  and  3d  Yictont^c, 
62,  and  if  the  stamp  or  stamps  have  not  bccft 
used  before,  pass  by  the  post  free  of  pcstige  ii 
whatever  part  of  the  kingdom  they  may  be  postci 

That  as  many  parta  of  the  kingdom  cidiiiI 
be  supplied  with  postage  stamps  by  the  said  6lh 
of  May*  prepayment  by  money  as  well  ss  If 
stamps  be  contmued  until  further  direcdons  as 
isitued. 

That  unstamped  letters  (unless  prepud  bf 
money,  as  at  present)  be  charged  double  posti^, 
on  delivery. 

That  letters  insufficiently  stamped  or  insofi- 
ciently  prepaid  be  charged  on  delivery  doobk  tW 
amount  of  such  insufficiency. 

Transmit  a  copy  of  this  minute  offidaily  to  tbi 
Commissioners  uf  Stamps  and  Taxes,  and  to  tb 
Postmaster-General,  and  desire  that  the  PofinDs*- 
ter-General  will  direct  the  solicitor  of  the  Pon- 
office,  after  conferring  with  the  solicitor  of  lij 
Stamps  and  Taxes,  to  prepare  the«ecessary  vv, 
rant  for  authorbing  the  use  of  stamps  as  propaHij 
in  this  minute,  such  warrant  to  be  inserted  in  tbi' 
Gaxettei  pursuant  to  the  provisions  of  the  act  , 


A  Supplement  to  the  London  Gatette  «■ 
published  on  Saturday,  containing  a  **  Treuvr 
warrant/'  which,  after  reciting  the  powers  rj^ 
an  **  Act  for  the  further  regulation  of  the  dutia 
on  postage  until  the  4th  day  of  October,  1840,* 
the  warrant  of  the  Lords  Commissioners  of  H 
Majesty's  Treasury,  bearing  date  ^  the  27th  Dr| 
cember,  1830,*'  (together  with  an  abstract  of  in 
intent  and  provisions,)  and  also  a  similar  wanu^ 
dated  the  31st  January,  1640,  proceeds : — 

*<  Now,  we  the  undersigned,  being  three  of  tbt 
liords  Commissioners  of  her  Majesty *a  Trea&iflt. 
doy  in  the  exercise  of  the  power  or  authority  la 
us  for  such  purpose  vested  in  and  by  the  said  ad, 
and  of  all  other  powers  enabling  us  m  this  behiK 
order  and  direct  that  this  present  warrant  daJ 
come  into  operation  on  the  6th  day  of  Majncit* 
And  we  hereby  direct,  that  all  letters,  pnnuJ 
votes  and  proceedings  of  the  Imperial  PkrlisoK3t» 
which,  on  or  after  that  day  shall  be  posted  in  atf 
town  or  place  within  the  united  Kingdom,  sbil, 
if  written  on  stamped  paper,  or  enclosed  ii 
stamped  covers,  or  havmg  a  stamp  or  stsiop 
affixed  thereto  (the  stamp  or  stamps  in  eveij  soci 
case  being  the  value  or  amount  hereinafter  ex- 
pressed, and  specially  provided  under  the  autho- 
rity of  the  aaid  act  as  herein-after  expressed  aad 
specially  provided  under  the  authority  of  the  Saul 
act  as  herein-after  directs,  and  if  the  stamp  tluZ 
not  have  been  used  before),  plus  bj  post  feet  o/ 
postage  as  herein-after  mentioned— {that  if  ^ 

^  In  caae  any  sueb  ktler  shaH  ba  tEtaeted  t£ 
aay  plaoe  widun  the  United  Kin^^lom,  theiuaf 
or  stamps  thereto  skaD  fajs  equal  in  valae  r 


Th$  Ntm  Po9iag0  SiampM. 


imouot  to  tht  nXm  of  povtaigt  to  which  such 
letters  would  be  liable  andcr  the  said  wamnt  of 
the  27th  of  December  Usi,  if  pre-paid. 

"  In  case  any  soch  letters  shall  be  addressed 
{0  any  other  of  the  British  dominions  or  colonies, 
or  to  any  foreign  country ,  the  stamp  or  stamps 
thereon  shall  be  equal  in  value  or  amount  to  the 
ntea  of  British  postage  to  which  soch  letters 
Kould  have  been  liable  under  the  said  warrant  of 
the  27th  day  of  December  last. 

^  And  on  all  aach  printed  voles  and  proceed- 
ings of  Parliament  the  stamp  or  stamps  shall  be 
equal  in  valoa  or  amount  to  the  rates  of  postage 
to  which  such  TOtes  and  proceedings  would  have 
been  liable  under  the  ssid  warrant  M  tha  31st  day 
of  Janusry  last. 

*'  And  we  further  order  and  direct,  that  in  all 
ases  in  which  the  same  shall  be  necessary,  in 
order  to  place  on  any  such  letters,  printed  votes 
or  proceedings  of  Parliament,  die  lull  amoont  of 
itamps  hereby  required  aa  aforesaid,  there  shall  be 
iSxed  thereto  sach  a  number  of  adhesive  stamps, 
» alone  or  in  combination  with  the  stamp  on 
rach  letter  or  packet,  or  on  the  envelope  or  cover 
tfaerebf,  will  be  equal  in  amount  to  the  rates  of 
postage,  to  which  soch  fetters^  printed  votes  or 
proceedings  of  Pwiiament,  woula  be  liable  under 
the  said  warrants  of  the  27th  day  of  December 
and  3 1  St  day  of  January  now  last  respectively  as 
aforesaid. 

*'  Thst  in  all  cases  in  which  letters  addressed 
lo  places  within  the  United  Kingdom  shall  be 
posted  without  any  stamp  thereon,  and  without' 
the  poscsgeb^ng  pre-paid,  there  shall  be  oharged 
on  such  letters  the  postage  to  which  such  letters ' 
would  be  liable  under  the  said  warrant  of  the  27th 
day  of  December  last ;  and  in  all  cases  in  which 
printed  votes  or  pfooeedinp  in  Parliament,  ad- 
dressed to  places  within  the  United  Kingdom, 
thali  be  poeted  without  any  stamp  thereon^  there 
shall  be  oharged  on  snch  votes  and  proceedings 
the  poftsge  lo  which  the  same  would  be  liame 
mider  the  said  warrantof  the  3 1  st  of  January  Isst 

**  Tliat  to  all  cases  in  which  any  lettsn  ad- 
dressed to  places  within  the  United  Kingdom 
shall  be  posted,  hating  thereon  or  affiled  thereto 
vij  stamp  or  stamps,  the  nlue  or  amount  of 
which  shall  be  less  than  the  rate  of  postage  to 
which  soch  fetters  would  be  liable  under  the  said 
warrant  of  the  27lh  dar  of  December  last  if  pre- 
paid, there  shall  be  charged  on  sucii  letters  a 
postage  of  dottUe  the  amount  of  the  difference 
hetweea  the  value  of  such  stamp  or  stamps,  and 
the  postsge  to  which  such  letter  would  be  liable 
aa  sforessid  if  pre-paid. 

"  And  in  aa  cases  in  which  any  votes  or  pro- 
ceedings of  Parliafflent  addressed  to  places  within 
the  United  Kingdom,  shall  be  posted,  having 
*^>«reoa  or  affiamd  thereto  any  stamp  or  stamps 
^  vihie  da  apouot  of  which  shall  be  less  than 


the  rate  of  poetage  to  which  snch  voles  and  pro- 
Qsedinge  would  beliaUe  under  thessad  watiansof 
the  3 1st  of  January  last,  thers  shall  be  chaiged  on 
soch  votes  or  proceedings  a  postage  equal  to  the 
amount  of  the  differsnce  between  the  value  of 
such  stamp  or  stamps,  and  the  postage  to  whioli 
such  votes  or  proceedings  would  be  liable  asafore^ 


'*  Pirovided  always,  that  it  riudl  to  all  cases  be 
optional  with  the  parties  sendin|(  any  fetters^ 
printed  votes  or  procesdtngs  of  Ptekament,  by 
the  post,  to  forward  the  same,  free  of  postage,  hj 
nseans  d  a  pioper  stamp  or  stampa  thereto,  in 
manner  hersin*before  provided,  or  to  forward  the 
same  in  like  manner  as  the  same  miffht  have 
been  forwarded  before  the  signing  of  this  present 
warrant* 

'*  But  in  ease  any  fetters^  or  printed  votes  or 
proceedings  of  Parliament,  addressed  to  places 
out  of  the  United  Kingdom,  shall  have  thereon 
or  affixed  thereto  any  stamp  or  stamps  being 
less  in  value  or  amount  than  the  rales  of  postsge 
to  which  fetters  or  soch  votes  or  proceedings 
would  be  liable  under  the  said  warrants  of  the 
27th  day  of  December  and  31st  day  of  January 
last  respectivelv,  such  letters  or  printed  votes  or 
proeeeaings  of  Parltaoient,  shall  not,  in  any 
case,  be  forwarded  bv  post,  but  shall,  so  &r  as 
may  be  practicabfe,  be  returned  to  the  senders 
thereof,  through  the  dead  letter-office. 

"  Prorided  also,  that  with  reference  to  the 
existing  treataea  between  hia  fete  Majesty  King 
Willfem  the  Fourth,  her  pnessot  Majesty,  and 
his  Msjesty  the  King  of  the  French,  lettere  be- 
tween the  United  Kingdom  and  France  may  be 
sent  without  being  stamped  or  pre-paid  ;  but  in 
all  other  cases  of  letters  sent  out  of  the  United 
Kingdom  it  shall  be  fewful  for  the  postmaster- 
general  to  require  either  that  sutfh  letters  shall 
be  duly  and  properly  stamped  as  herein  directed, 
or  that  the  postage  thereot  shall  be  paid  by  the 
sender  on  the  tender  or  delivery  of  such  letters  at 
the  post-office,  or  other  pfeces  appointed  by  the 
postmsater-general  for  the  receipt  of  such  letters, 
for  the  purpose  of  transmission  by  the  post  (sub- 
ject, nevertheless,  to  the  regufetions  and  enact- 
ments in  this  respect  contained  in  the  act  of  the 
Istof  Vic.  c.  34.  s.  14). 

'*  Prorided  also,  that  the  transmission  of 
printed  votes  and  proceedings  of  Parliament  by 
the  post  shall  be  sobject  to  all  the  regulations 
and  restrictions  in  force  under  the  said  act  of  the 
1st  of  Victoria,  cap.  34,  and  the  said  warrant  of 
the  3 1  St  of  January  last. 

"  And  we  further  order  and  direct,  that  in  any 
case  in  which  a  stamp  shall  be  placed  on  any 
fetter,  or  printed  votes  or  pioceedinffs  of  Parlia- 
ment, or  affixed  thereto,  which  shall  have  been 
used  before,  the  same  shall  have  no  force  or 
effeel  whatsoever. 
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*'  Anil  we  further  order  and  direct  the  com- 
inissioners  of  stamps  and  taxes,  from  time  to 
time,  to  provide  proper  and  sufficient  dies,  or 
other  implements,  for  expressing  and  denoting 
rates  or  duties  of  one  penny  and  twopence  for 
the  purposes  herein  before  directed.   ■ 

'^  And  we  further  order  and  direct,  that  the 
terms  and  expressions  used  in  this  present  war- 
rant shall  be  construed  to  have  the  like  meaning 
in  all  respects,  as  they  would  have  had  if  in- 


and  the  twopenny  in  blue  ink.  The  above  &» 
rections,  witn  others  relating  to  the  rates  of  pO)t« 
age^  are  printed  at  either  side  of  the  designs  cq 
the  covers.  The  peculiar  marks  on  the  paper 
on  which  the  covers  and  envelopes  are  printw!, 
consist  of  thin  lines  of  blue  and  red  thread ;  d^e 
red  are  woven  at  the  inside,  and  the  blue  at  the 
outside  of  the  covers.  In  the  envelopes  a  h\\ii 
line  is  placed  towards  the  outside,  between  twj 
red  lines  on  the  inside.     For  the  labels,  or  adht- 


aerted  in  the  said  warrant  of  the  27th  day  of  sive  stamps,  a  water-mark  has  been  employed;  i 


December  last. 

''  Provided  lastly,  and  we  hereby  declare,  that 
it  shall  be  lawful  for  the  Lords  Commissioners 
for  the  time  being  of  her  Majesty's  Treasury,  or 
any  three  of  them,  by  warrant  under  their  hands, 
at  any  time  hereafter,  to  rescind,  vary,  or  alter 
all  or  any  of  the  regulations  and  directions  here- 
in contained,  and  to  make,  establish,  and  declare 
«ny  new  or  other  regulations  and  directions  re- 
specting the  sending  by  the  post  of  letters  written 
on  stamped  paper,  or  enclosed  in  stamped  covers, 
or  having  a  stamp  affixed  thereto,  in  manner  pro- 
vided by  the  said  act,  made  and  passed  in  the 
last  session  of  Parliament,  as  they  shall  deem 
expedient. 

"  As  witness  our  hands  this  24th  day  of 
April,  1840.  ••  F.T.  Baring, 

••  THOi-  Wyse, 

<*  H.  TUFFNBLL." 


We  learn  that  instructions  respecting  the  post- 
age stamps,  about  to  come  into  operation  on  the 
6th  of  May,  are  as  follow : — 

Price  of  Stamps, 
At  a  post-office,  labels  \d.  and  2d,  each ; 
covers  l}a.  and  2^^^.  each.  ,.-,-,  j  i-  ,     , 

At  a  stamp  distributor's,  as  above,  or  as  fol-   woof  of  the  paper ;  three  red  lines  towards  tK 


crown  is  placed  in  each  label,  and  the  sbert. 
which  holds  240  labels^  has  the  word  **  postage'' 
at  each  side  of  it.  Each  label  is  marked  with 
different  letters,  so  that  in  every  sheet  of  241' 
labels  each  stamp  will  have  an  essential  difference 
from  the  others.  This  is  a  precaution  agaiii.^; 
forgery  (shoiild  it  be  attempted).  Which  wil. 
oblige  the  forger  to  engrave  as  many  plates  i« 
stamps  to  be  printed. — Times, 

Thus,  it  appears,  that  between  the  purdi&<^ 
of  a  single  cover  and '  of  960,  there  will  be  in 
allowance  of  about  1 4  per  cent.  A  single  Wx\ 
may  always  be  bought  at  every  post-office  for  i  d. 
and  a  cover  for  1  \d.  The  price  for  a  doien  o; 
more  covers  purchased  of  a  licensed  vender  wi!l 
be  left  for  competition ;  every  body,  however, 
having  the  opportunity  of  buying .  960  peony 
covers  for  £A,  Is.  at  the  chief  stamp-offices,  wT 
240  for  ^  1 .  2«.  Ad.  of  a  stamp  distributor.  Be- 
sides the  design  on  the  covers  and  envelopes,  tb« 
word  ''  postage"  on  an  engine- turned  ground,  ii 
printed  on  the  lower  fold  at  the  back,  llie  co- 
vers and  envelopes  are  printed  on  paper  manu- 
factured by  Mr.  John  Dickinson.  The  pecu- 
liarity of  this  paper  is  the  insertion  of  lines  in  the 


lows : — 

Half- ream,  or  240  penny  covers,  £\,  2«.  Ad,\ 
penny  envelopes,  £\.  \s,  9d. 

Quarter-ream,  or  120  twopenny  covers, 
£1.  Xs.Ad.i  twopenny  envelopes,  £\,  \s.  \d. 

At  the  stamp-offices  in  London,  Dublin,  and 
Edinburgh,  as  above,  or  as  follows: — 

Two  reams,  or  960  penny  covers,  £A,  7«.; 
penny  envelopes,  £4.  5s. 

One  ream,  or  480  twopenny  covers,  £A,  Ss.  6d.; 
twopenny  envelopes,  £A.  2s »  6^2. 


inner,  and  two  blue  lines  towards  the  outer  side 
of  the  cover.  The  lines  are  diffierently  placed 
on  the  envelopes ;  a  series  of  lines  being  at  eithe? 
corner,  each  having  a  blue  line  towards  the  oot- 
sides,  between  two  red  lines  towards  the  ia^des. 
The  labels,  or  adhesive  stampa,  have  been  pri&ted 
on  water-marked  paper.  Each  labd  has  the 
water-mark  of  a  crown  ;  and  the  sheet  of  labels, 
holding  240,  has  the  word  '*  postage"  in  each  ef 
the  four  borders.  Certain  combinations  of  lecten 
of  the  alphabet  are  inserted  in  the  two  comers  >! 


Covers  may  be  had  at  these  prices  either  in  the  lower  part  of  the  labels;  and  as  they  «t 
sheets  or  cut  ready  for  use.  Envelopes  in  sheets .  varied  in  every  one  of  240  labels,  the  probdBli- 
only,  and  consequently  not  made  up.  No  one,|  ties  nearly  amount  to  a  certainty  that  no  oot 
unless  duly  licensed,  is  authorixed  to  sell  postage '  having  a  less  stock  than  240  will  have  two  stamp 
sUmps.  y^^^  '***  **™*  lettering  in  his  possession.   Thm 

The  penny  stamp  carries  half  an  ounce  (inland),  can  be  no  doubt  that  these  peculimtitt  aflfoid  • 
the  twopenny  stamp  one  ounce.  For  weights  |  very  ample  guarantee  against  f<Mgefy.  At  tl 
exceeding  one  ounce,  use  the  proper  number  ofi  events,  in  the  case  of  the  labels,  it  will  not  toffitf 
labels,  either  alone,  or  in  combination  with  the !  that  the  forger  engrave  a  single  die,  bnt  he  roust 
stamps  of  the  covers  or  envelopes.    •  produce  several,  each  being  identieal  io  anpcr 

The  pennv  stamps  will  be  printed  in  black,   ance  in  all  respects,  excepting  the  Aeek  lettfl- 

1  ing. — Morning  Herald. 


Removal  of  tki  CourU* 

Stamh  ttid  Taxs,  Aprils  1840.  .  || 
The  Lords  Committiouers  of  ber   Majesty's  I 
Freasury  having  authorized  and  directed  the  use  • 
)f  stamps  for  denoting  the  duties  of  postage  on 
ifld  after  the  6th  day  of  May  next,  and  that  the 
ale  of  such  stamps  shall  in  the  first  instance  be 
tmUned  to  London,  notice  is  hereby  given,  that 
in  and  after  the  Isl  day  of  May  next  the  Stamps 
[ndermenlioned  may  be  obtained  at  this  office, 
^  also  at  the  Sea  Policy  Office,  Bank  Build- 
ipf  in  the  city  of  London,  in  the  quantities  and 
:  the  prices  following^  viz.:-— 
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£.  s.  d. 


4     7     0 


4     5     0 


2     4     8 


2     3     6 


]     2    4 


I 


1     9 


wo  reams  of  \d.  stamps  for  covers, 
containing  80  sheets  or  950  stamps 
me  quantity  of  \d.  stamps  for  en- 
velopes      

kt  ream  of   \d.  stamps  for  covers, 
containing  40  sheets  or  480  stamps 
ioie  quantity  of  1  d,  stamps  for  en- 
velopes      

Ldf  a  ream  of  1^.  stamps  for  covers^ 
containing  "20  sheets  or  240  stamps 
ame  quantity  of  \d,  stamps  for  en- 
velopes      

be  ream  of  2d»  stamps  fur  coversi 
containing  40  sheets  or  480  stamps 
une  quantity  of  2d.  stamps  for  en- 
velopes    .        ♦. 

oif  a  ream  of  2dm  Ptamps  for  covers, 
containing  20  sheets  or  240  stamps 
line  quantity  of  2d,  stamps  for  en- 
velopes ..... 
oarter  of  a  ream  of  2d.  stamps  for 
covers,  containing  1 0  sheets  or  1 20 

stamps 

une  quantity  of  2d.  stamps  for  en- 
velopes      

Sheet  of  Id,  labeU,  containing  240  stamps, 

1*  per  sheet. 

Same  of  2d.,  £.2.  per  sheet. 

To  enable  any  persons  to  sell  these  stamps  it 
0  be  necessary  that  they  shcidd  obtain  licences 
vendors  of  stamps  generally. 

By  order  of  the  Board, 

CiUKLBS  Prbsslt,  Btc. 

ROPOSED  REMOVAL  OF  THE  WEST- 
MINSTER HALL  COURTS. 


4     3     6 


4     2     6 


2     2     8 


2     2     2 


1     1     4 
1      1     1 


A  petition  of  the  London  solicitors  is  about  to 
presented  to  the  House  of  Commons,  for  the 
nova!  of  the  courts  in  Westminster-hdl  to  the 
ighboorfaood  of  the  inns  of  court.  The  peti- 
'lu  which  has  been  iJready  numerously  s^ed, 
:j  for  further  signature  at  the  Law  Institution. 
Tbe  reasons  for  the  proposed  removal  are  stated 
•?fiy  as  folbws : — 

1  •  The  increased  discomfort  and  suffering  en- 
^•ed  in  the  courts  of  Westminster-hidl. 


2.  Tha  inadequacy  of  that  dtfl  to  afford  any 
space  for  the  accommodation  of  the  proposed  new 
equity  judges. 

3.  Or  Uix  the  three  subsidiary  common  law 
courts  now  needed  for  the  term  iVut  Priui,  and 
other  business. 

4.  Much  less  for  any  future  increase  of  courts 
or  judges. 

5.  The  unsatisfactory  nature  of  the  present 
plan  of  the  equity  vacation  sittings,  which  obliges 
the  judges,  when,  for  the  convenience  of  the 
profession,  they  remove  from  Westminster  at  the 
end  of  term,  to  occupy,  by  sufferance  only  of 
the  benchers,  the  scattered  halls  of  the  various 
inns  of  court,  and  the  difficulty  of  providing  even 
such  accommodation  for  the  proposed  new  equity 
judges. 

6.  The  necessity  now  pressing  on  the  Go* 
vemment,  of  making  immediate  provision  for 
existing  wants,  and  of  considering  this  question 
in  reference  to  the  designs  for  the  new  Parlia- 
ment houses,  and  before  further  progress  is  made 
with  those  works. 

7.  The  improvidence  of  laying  out  money  ex* 
cept  for  piir poses  of  permanent  usefulness,  and 
without  due  regard  to  the  suitors'  interests,  whick 
can  alone  be  promoted  by  uniting  all  the  courts 
in  a  suitable  structure  under  one  roof,  in  the 
vicinity  of  LhicoUi's-inn,  and  thereby  concen- 
trating in  one  neighbourhood  all  the  places  of 
professional  resort. 

8.  The  fact  (incontrovertible)  that  no  public 
necessity,  nor  any  convenience  of  a  public  na- 
ture, justifies  the  evib  attendant  on  the  present 

site. 

9.  The  large  surplus  income  at  present  arising 
from  the  fee- funds  of  the  common  law  courts, 
and  the  immense  unclaimed  suitors'  fund  in. 
Chancery,  rendering  it  unnecessary  to  call  on 
the  public  treasury  for  the  expense  of  the  build- 
ing. 

10.  An  excellept  si^c,  the  garden  «f  >»n-. 
coln's-inn-fields,  being  obtainable  (as  is  beUeved) 
without  compensation  or  expanse. 


country,^. -    -  ,  .  ,     . 

country  attomics)  were  located  about  the  inns  of 
court  between  Waterloo  and  Bladcfnars  bridges  ^. 
and  803  (representing   1,321  country  attomie^>^- 
in  the  city.     This  number  (makmg,  with  77  r^^ 
sident  to  the  north-east,  2,245, and repreaentiT^ 
in  all,   6,588  country  attornies,)    arc  obU^^'^ 
each  time  of  attending  and  returmng  from  coxirtj 
to   travel,  needlessly,    three  ^f^l^^^^J^     t.W 
same   proportion,  therefore,    ^^ jj^^  P^^Jf^^Vox., 
those  oth^  and  greater  evils  apply  wbicK  t^^^^ 
trTthe  courts  being  V^-?-^^^-^^-^  ^^i 
from  that  of  the  attorney  s  occupations. 
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Ta  THB   BDtTO&  OF  TRB   LXOAL  ttUIDE. 


Sir,— &y  the  7  Geo.  4,  c.  64,  s.  1 2,  k  is 
enacted^  UukI  where  any  Mdnj-  or  misderiieinor 
shkll  be  committed  on  the  boOndsry  of  two  or 
more  counties,  or  within  500  yaras  of  such 
boundary,  or  shall  be  began  .in  one  ooonty,  and 
completed  in  another,  the  offender  may  be  tried 
in  any  of  the  counties  as  if  wholly  committed 
theretn* 

A  robbery  was  committed  in  Lancashirei  but 
was  tried  at  the  late  Chester  Assises,  it  being 
Sworn  by  die  constable  to  be  within  600  yards 
of  the  boondary  of  Chesbire,  where  the  robberv 
took  place ;  the  place  has  sihce  been  measured, 
and  feNmd  to  be  upwtvrds  of  600  yards  from  tbe 
bed  of  the  river  which  divides  the  two  counties  3 
no  rule  was  fadd  down  by  the  judge  who  tried 
the  cause  as  to  the  mode  of  measurement  in  such 
matters ;  and,  as  some  disputes  have  arisen,  and 
there  appear  to  be  no  preeedetits  at  all  on  the 
aufaject^  I  shall,  feel  greatly  obligad  if  yoii  witt 
in  your  next  publication  inform  me  the  mod^  of 
neasttriiK  the  distanees  in  suoh  eases. 

1st.  Whether  it  is  along  ^  bighwiiy  or 
bye-ways^ 

2ndly.  Whether  throngh  people'a  nropeity, 
or  whether  along  what  is  dmominatea  '^  orow 
load,"  or  if  you  ean  inlorm  me  of  an^  cases  on 
the  point,  I  shall  be  very  glad. 

I  am.  Sir, 

Yo«ir's  respecluHy, 

A  SaeacKiBSiu 

We  think  that  the  deoisions  of  the  judges 
in  oases  at  Agreemento  betweeat  ptfrti^,  boI 
to  CBiry  on  a  trltde  within  e^mtAa  limits^ 
will  equally  apply  to  the  above. — See  tbe 
cases  collected  in  Western's  Conveyancing'— 
tit  AoKBBiiSirfSi  Tol.  iii.  p.  lfl»»-^K>. 


O^rre^HmdmiSf  ^e. 

Questions  put  to  the  Candidates  fnr  Cxsmimtkm 
at  the  Law  Society,  and  the  names  of  such  ai 
do  pass  , —  and  Gentlemen  csUed  to  the  B«. 
--abo  the  Sittings  of  the  Courts }  nU  etktr 
lists  we  shall  discontinue. 


TO*  COUKTRY  SUBSCRIBERS. 


. 


We  are  desired  to  statte,  that  in  consequence 
the  great  circulation  of  this  Paner  out  of  LoodoD, 
in  England;  Ireland,  and  Scotland,  the  Couiitry 
Subscribers  will  in  future  be  relieved  from  4s 
expence  of  the  government  duty.  Every  fated 
number  will  therefore  be  sent  out  of  London  peri 
free,  price  only  6d» 


THE  LEGAL  GUIDE. 

Pubfished  in  Londok  every  Saturday  morning 
and  in  Dublin  and  EDiNSURon  every  Moodily 
morning,  price  dtU  post  free. 

Advertisements. 

£.  s. 

Not  exceeding  10  Lines    , 
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NOTICE  TO  SUBSCRIBERS. 

We  have  ooamenoed  thia  Volume  with  some 
new  features,  to  meet,  if  it  be  poss^k,  th* 
views  of  our  Subscribers*  We  neither  wish  to 
have  the  additional  laboMr^  nor  to  incur  the 
expense  of  a  double  mimber  ei^sry  month.  It 
will  be  seen  that  by  a  different  arrangement  of 
type,  wo  are  enabled  to  give  considerable  more 
BMtter.  Tbe  friee  of  overf  number  dad  lesdSy 
disws  its  eottt^ts,  which  we  subtnit  td  be  an 
inqprovement.     We  shall  continue  to  give  the 


A  Column 
A  Psge       •     . 

BilU. 

Inserting  Bm,  Shigle  I«af 
Ditto,  Two  Leaves  .  . 
Half  Sheet  .... 
Wh<ne  oh^et    •     •     .     • 

15€0BiltS' required. 


0 
0 
0 
0 
0 
0 
1 
1 


I 
I 

3 


5 

7 

9 

12 

U 

16 

0 

8 


0 

10 

0 

0 


d. 

o 
u 

0 
0 

o 

0 
0 
0 


0 
0 
0 

0 


ADTBBTiSfiMENt. 

Wamtbd  J63000.  by  way  of  MoaTOAOip 
£5.  per  Cent,  upon  ample  fee  aimple  h 
also  i8500.  upon  equal  ample  security.  A] 
to  Mr.  Heath,  Solicitor,  12,  Fnmivars 
Holbom. 


Priritca  by  Qwawem  Komsav,  at  Us  Viioaig 
SO,  MaWen  iane,  in  the  ftjriAoCB^tFr'  ' 
Garden*  in  the  Coooty  of  Middlesaa  ;  aad 

PufAsoitss, 


»     StrMt,  In  the  Parish  of  Bt.  ^J^^S^Z'TSZ 
I     in  the  OSy  of  IiSfaeari.— Btimliyf  MNT %  "^ 

I 


V^  fttgal  Attilre^ 


Voi.  IV.] 


SATURDAY,  MAY  9,  1840. 


[No.  2. 

PHet  Sixpence* 


Contrati. 


EasAT  on  the  Bholzsb  XiAw  of  BArLKBam— 

eoniiamd  •  •  •  • 

PlOBLEX  2.    Vol.  4.^LA]rDLORD  And  Tbhaict 

-Rb-htrt— What  are  the  neeeaamij  forma* 
lities  requiied  by  the  ComaMiii  Law  to  enable  a 
le^r  to  re-enter  for  breach  of  the  proviio  for 
re-entry  oa  noM-pagrneat  of  rent  f— 6ap|M0B 
tbe  eoodition  to  be  that  If  the  rvnt  shall  be  in 
irrear  for  twenty-one  days  after  any  of  the  ipe- 
dfied  days  of  payment  • 

19»WBR  to  PaoBLBM  S8,  Tol.  8.^<'  VHiat  will, 
nder  ordinary  eireamttaoeee,  be  feoeived  at 
law  u  a  Kiffleient  proof  of  hand-writing  T"— By 

C  A.  •  a  ,  , 

^lAVTffer  LiVB  IXPBAOHABIiB  for  WaSTB. — 

On  the  right  of  Tenant  for  Life,  impeachabks 
for  wMte,  to  work  open  Mloee,  and  to  Lent 
tbem  under  the  oioal  Power  of  Leaalng.^By 

T.,  Barrister- at-Law 

hAW  RbPOBTB. 

Cbabcbbt. 
>B&M  V.  Slwei—ATTORBiBs  CoaTB— Ordem 
for  payment  of,  after  taxation  within  a  limited 
time— Regularity  of  proceedings  upon  the  Order 
vbtre  serred  opon  the  Client  aftar  the  tiaia  for 
paymeot  has  tranapired  .  • 

Bllardc.  Allison—PATBiiT— Injunction— Prac- 
tiee-After  Verdict  at  Law  for  the  Plaintil^ 
ud  a  rule  am  granted  for  a  new  trial        •      • 

SoLLa'  Court. 
iser  V.  Vangfaan    and  another— Tbhajtt   for 
LiPH  fanpeaehable  for  Waste — Whether  he  may 
noore  the  mrfoee  aoil  and  dig  for  G^y  for  aak« 
^  Briclu— Injanction 
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CoiTRT  ov  QoBBR'a  Bbvob. 

Bngtend  v.  DaYiioQ— Bewarde  to  PoUorman— 
Wlietlier  recoverable  by  action — Demurrer 

BXCHBQUBR. 

Phillipe  and  others,  v.  Hath  the  Elder,  and  otfiert 
—Commercial  Caae^*Facton  Act,  6  Qeo.  4,  e. 
94 — Bailees  of  docli-warran ta  pledged  by  aihctor 
—their  right  to  eonrtrt  tbcm  to  their  own  om 
noder  the  Fuctora  Act 

Barter  r«  Jonea— Undertaker^  Chargee 
I  Bve  V.  RamboU— Bewarde  for  lafomwtion— What 
party  entitled  to— definition  of  **  flrat  informa- 
tion.** •  .  •  • 

IBBOLTBBT  COURT. 

A  BOH — AaaiOBBBa— The  remedy  agalnat  them 
for  money  retained  in  their  hands  after  order 
made  to  pay  it  into  Conrt— Rolb  of  the  Court 
when  there  are  fnnd^  in  Court,  or  monlea  aet 
aside  aa  la  appoiatlag  amigneca 

Casb  of  Horatio  HAaTiitoa — Insolvent  out 
upon  Ball,  and  not  appearing  at  the  day  for 
bearing— fortber  defeat  In  the  Statute  for  abo- 
lishing A  rreat— Whether  the  Ball  bare  the  power 
torenderthe  InaolTent — Jurisdiction  of  the  Court 
to  issue  a  Oiatresa  Warrant  agalnat  the  Ball  on 
their  reco):n!saDce,and  a  warrant  for  the  appro- 
bensioaof  thelnaolrent  .    i^ 

Nbw  PoaTAOB  8TAHP8.— Order  of  April  96 — 
Remofal  of  the  Conrta — Letter  ftom  D. — Opl- 
niona  of  jKr  JMtrt  Pmi  and  iSir  Fmd^$^ 
PoUoek  .  .  .30,31 


99 


23i'NoTicEa 


.    89 


ESSAY  III. 
ON  THE   ENGLISH   LAW 

OP 

BAILMENTS. 

{Co^fttmtml  from  fof  9.) 

pHE  case  of  Doorman  v.  JmMm  which 
^e  have  before  qiioted(a)  was  an  action  of 
»tm/mt  against  a  bailee;  it  was  proved  that 
e  defendant,  a  Coffee-house  keeper>  having 
litodj  of  money  without  reward  lost  it, 
^  made  the  following  statement  :•— that 
-  bad  unfortunately  put  it  with  a  larger 
^  of  money  of  his  own  into  his  cash -box, 
Uch  was  kepi  in  his  tap-room ;  that  the 
p-rooiQ  had  a  bar  in  it,  and  was  open  on  a 


Vol.  IV. 


{•)  Ante,  VoL  3.  p.  387. 


Sunday^  bat  the  rest  of  Us  hoiise»  whieh  was 

inhabited,  was  not  open  on  Sunday;  and 

that  the  cash*box,  widi  his  own  and  the 

plaintiff's  money,  had  been  stolen  on  that 

day.    Tauntoit,  J.  said,  a  great  deal  has 

been  said  on  the  point,  whether  the  exietetifte 

ofgroee  negligence  it  a  queition  of  law  orjaet^ 

It  is  not  necessary  to  enter  into  that  as  ao 

abstract  question.      Such  a  qnestios  will 

always  depend  upon  cirenmstnnoes.    There 

may  be  cases  where  the  qnestioo  of  gioss 

negligence  is  matter  of  law  mom' than  •f 

fact,  and  others  where  it  is  matter  of  fact 

more  than  of  law.     An   aetio«   bfoagbt 

against  an  aitomey  far  ■fgliycig,  tumm 

upon  matter  of  Jaw  nAcr  thaa  heL     It 

charges  the  attorney  with  hariag 

to  perform  the  bosincsa  proprrly, 

C 
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On  the  EngUtk  Law  of  BaOmehis. 


that,  from  his  failure  so  to  do,  such  and | 
such  injuries  resulted  to  the  plaintiff.  Now, 
in  nineteen  cases  out  of  twenty,  unless  the 
court  told  the  jury  that  the  injurious  results 
did,  in  point  of  law,  follow  from  the  miscon- 
duct of  the  defendant,  they  would  he  utterly 
unable  to  form  a  judgment  on  the  matter. 
Yet,  even  there,  the  jury  have  to  determine 
whether,  in  point  of  fact,  the  defendant  has 
been  guilty  of  that  particular  misconduct. 
On  the  other  hand,  take  the  case  of  an 
action  against  a  Surgeon  for  negligence  in 
the  treatment  pf  his  patient.  What  law  can 
there  possibly  be  in. the  question,  whether 
such  and  such  conduct  amounts  to  negli- 
gence ?  That  must  be  determined  entirely  by 
the  jury.  Without  therefofe  laying  down 
any  abstract  rule,  we  may,  I  think,  with 
perfect  safety  say  that,  in  the  present  case, 
the  question  was  entirely  for  the  jury.  It  is 
fact,  not  law.  The  circumstances  are  ex- 
tremely simple.  The  defendant  receives 
money  to  be  kept  for  the  plaintiff.  What 
care  does  he  exercise  ?  He  puts  it  together 
with  money  of  his  own  (which  I  think  per- 
fectly immaterial),  into  the  till  of  a  public- 
house.  We  might  certainly  have  had  more 
explicit  evidence  as  to  the  exact  state  of  the 
box  ;  in  what  place  it  was ;  and  what  class 
of  strangers  frequented  the  room.  If  there 
was  no  negligence,  if  the  box  was  locked  up 
and  put  in  a  safe  place,  and  proper. care 
taken  of  it,  these  were  circumstances  which 
the  defendant  had  the  best  means  of  knowing, 
and,  knowing  them,  he  might  have  ex- 
onerated himself.  In  the.  absence,  therefore, 
'  of  evidence  to  that  effect,  I  think  that  there 
was  a  primd  facie  case  of  gross  negligence, ' 
which  required  an  answer  on  the  defendant's 
part.  The  phrase  **  gross  negligence''  means 
nothing  more  than  a  great  and  aggravated 
'degree  of  negligence,  as  distinguished  from 

negligence  of  a  lower  degree,  (b)    The  case 

» ■  I    ■  ■■^■■11      II. 

^  (6)  In  BttucfasmpT.  Powley  (1  Mo.  6c  Rob.  38.) 
wbers  iho  defendant,  a  stacre-coachnuui,  recdTed  a 
parcel  fo  carry  grati$,  and  it  wa§  loit  upon  the  road, 


of  Shiells  T.  Blaekbume  {e)  created  at  fiff 
some  degree  of  doubt  in  our  minds.  ] 
was  said  that  the  court,  in  that  case,  treats 
the  matter  as  a  question  of  law,  and  set  asM 
the  verdict,  because  the  thing  charged,  d 
false  description  of  the  leather  in  the  eotr 
did  not  amount  to  gross  negligence;  ai 
therefore  the  jury  had  mistaken  the  law. 
do. not  view  the  case  in  that  light.  The  jm 
there  found,  that  in  fact  the  defendant  k 
been  guilty  of  negligence;  bat  the  ooa 
thought  that  they  had  drawn  a  wrong  oo( 
elusion  as  to  that  fact.  The  case,  there&r 
does  not  stand  against  the  conclusion  1 
which  I  have  come.  It  does  not  appi 
certainly  from  the  report,  how  tbe  case  m 
treated  at  the  trial,  nor  what  the  judge  nl 
in  summing  up.  But  I  do  not  find  it  id 
down,  as  a  rule,  that  in  every  case  the  qail 
tion  of  negligence  is  to  be  matter  of  id 
The  ordinary  practice  is  to  leave  it  to 4 
jury,  whether  such  negligence  has  fad 
proved  as  the  plaintiff  has  charged  in  l| 
declaration.  If  the  negligence  so  chsig( 
be  insufficient  to  give  a  right  of  action, 
defendant  may  move  in  arrest  of  jud 
Patt^son,  J.  said, — It  is  agreed 
hands  that  the  defendant  is  not  liable, 
he  has  been  guilty  of  gross  negligence, 
difficulty  lies  in  determining  what  is 
negligence,  and  whether  that  is  to  be 
cided  by  the  jtkty  or  the  donrt.  If  the 
is  to  decide  it,  and  no  evidence  bis 
given  that  satisfies  the  court,  there  oog 
have  been  a  nonsuit.  If  the  jury  was 
cide,  I  cannot  feel  a  doubt  that  there 
some  evidence  for  them.  I  agree  thai 
onus  probandi  was  on  the  plaintiff. 
peered,  by  the  evidence  of  what  the 
dant  had  said,  that  the  money  committi 
his  charge  was  laid  in  a  box  in  the 


Loan  TaifTBBDBK  direeted  tlia  Jviy  to 
whether  there  was  great  mtgHggmo$^  wWA 
and  fonnd  a  verdict  for  the  plainttfll 

(c)  1  H.  Bl.  168. 
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vkich  room  wtt  open  on  a  Sundajfy  though 
lie  rest  of  the  premises  were  not.  Under 
bese  circumstances  there  can  be  no  nonsuit; 
IT  there  was  a  saiScient  case  to  go  to  the 
in .  Whether,  in  the  abstract,  the  question 
f  negligence  be  for  the  jury  or  the  court,  I 
tiok  it  unnecessary,  as  my  brother  Taunton 
i7f^  to  determine.  The  present,  at  all  erents, 
&s  a  question  of  fact,  and  therefore  for  the 
rr.  The  general  question  I  approach  with 
Dcb  diffideDce.  I  do  not  know  any  thing 
ore  difficult  than  to  say,  in  miied  questions 
'  kv  and  fact,  what  is  for  the  court  and 
^  for  the  jary.  In  the  present  case,  the 
iacipai  doubt  in  my  mind  arose  from  the 
K  of  SkielU  v.  Blachhume.  The  facts  in 
tt  case  were  not  disputed.  It  appeared 
It  the  defendant^  being  employed  (without 
^)  to  send  out  some  dressed  leather, 
lered  it  at  the  Custom  House,  together 
th  some  dressed  leather  of  his  own,  as 
wght  leather,  in  conseqnence  of  which 
whole  was  seized.  Whether  that  amou  n t- 
to  gross  negligence  must  have  been  a 
Mion  for  the  jury.  The  report  does  not 
'  how  they  were  directed,  nor  whether 
Judge  told  them  that,  in  his  opinion,  it 
'gross  negligence.  At  first  I  conceived 
t  nothing  appeared  from  the  report  ez- 
t  that  the  court  thought  it  was  not  a  case 
[TOSS  negligence ;  but  on  looking  into  the 
h  I  find  the  court  thought  the  jary  had 
ui  the  fact  erroneously,  and  sent  the  issue 
mother  jury. 

^fLLiAvs,  J.  said, — ^The  only  question 
>re  us  is,  whether  the  judge  should  have 
'  that  the  case  was  not  made  out  on  the 
t  of  the  plaintiff,  or  should  have  left  it  to 
jury  ?  If  the  judge  be  obliged  to  lay 
^Q  a  rule,  it  is  extremely  difficult  to  dis- 
Br  what  that  rule  ought  to  be.  Who  can 
where  **  gross  negligence"  begins?  Can 
«  other  than  a  question  of  fact  ?  The 
i  was  properly  left  to  the  jury.  The 
^rt  of  Shiells  Y.  BlacUmme  does  not 
e  how  the  case  was  submitted  to  the  jury. 


In  Ihece  v.  Righyy(d)  which  was  an  action 
against  an  attorney  for  negligence,  Abbott, 
C.  J.,  left  it  to  the  jury  to  say,  whether, 
under  the  circumstances,  the  defendant  had 
used  reasonable  care  and  diligence :  he  did 
not  take  it  from  their  cognizance,  and  pro- 
nounce his  own  opinion,  and  the  verdict  was 
not  disturbed.  In  Moore  ▼.  Mourgeey{e) 
where  the  defendant  was  charged  with  neg- 
ligence in  insuring  at  a  wrong  office,  (y) 
Loan  Mahsfield  states  his  own  direction 
thus : — "  My  direction  to  the  jury  was  ge- 
neral ;  that  if  they  thought  there  was  gross 
negligence,  or  the  defendant  had  acted  nudd 
fide,  they  should  find  for  the  plaintiff."  In 
that  case,  again,  we  see  that  the  judge  did 
not  take  into  his  own  hands,  as  a  question  of 
law,  what  was  gross  negligence  and  what 
not;  and  there  the  court  above  would  not 
grant  a  new  triaj. 

Loan  Dbnman,  C.  J.,  said, — It  appeared 
to  me  that  some  degree  of  negligence  was 
clearly  proved  in  the  first  instance.  I  thought, 
and  I  still  think,  it  impossible  for  a  judge  to 
take  upon  himself  to  say  whether  neglig^ce 
is  gross  or  not.  I  agree  to  all  the  legal  doc- 
trine in  Skiells  v.  Bktckbume,  which  ia, 
merely,  that  a  bailee  without  reward  is  not 

(<0  B.  tt,  Aid.  808. 

(e)  8  Cowp.  479. 

(/)  In  WUklnson  r.  Co?erdale,  1  Esp.  74,  it  wm» 
alleged  that  the  defendant  had  nndertaken  ^rcUtci- 
t&UMty  to  get  a  fire  policy  renewed  for  the  plaintiff^ 
but  had  in  doing  so  neglected  certain  ibrmalitief ,  tlie 
omiaoion  of  which  rendered  the  poliey  inopermtive. 
Upon  its  being  doubted  at  Nin.  Priia  whether  an  mo- 
tion would  lie  under  these  circumstances,  EraklxiA 
cited  a  MS.  note  of  Buller,  J.,  in  Wallace  r.  Telfmir, 
wherein  that  judge  had  ruled  under  similar  circiazA— 
sUnces.  that  though  there  was  no  consideration  for  one 
party's  undertaking  to  procure  an  insurance  for    mza- 
other,  yet,  when  a  party  voluntarily  undertook  to  «&o 
it,  and  proceeded  to  carry  bia  undertaking  into  elEe^t, 
by  getting  a  policy  underwritten,  but  did  it  ao  «a«^l4» 
godly  or  ittuW/iO/y  that  the  party  could  dcrlw 
benefit  from  it.  to  that  caae  he  abould  be  liable 
acUon;  to  which  disUncUon  Loan  Kihitom 
esced. 
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Kabte  to  on  action  without  proof  of  gfoss 
negligence.  I  do  not  find  a  word  there  to 
the  effect  that  the  judge  is  to  say  whether, 
in  fact,  negligence  is  gross  or  not.  I  cer- 
tainly did  not  take  the  view  which  the  jury 
did  of  this  case,  and  I  pressed,  as  strongly 
as  possible,  my  opinion  upon  them. 

The  jury  had  found  a  verdict  for  the  plain- 
tiff, which  the  court  refused  to  disturb.(y) 

PROBLEM  II.— VOL.  IV. 


LANDLORD  AND  TENANT.  — RE-BNTRY. 

What  are  the  necessary  formalities  required  by 
the  Common  Law  to  enable  a  lessor  to  re-enter 
for  breach  of  the  proviso  for  re-entry  on  non- 
payment of. rent? — Suppose  the  condition  to  be 
that  if  the  rent  shall  be  in  arrear  for  twenty-one 
days  after  any  of  the  specified  days  of  payment. 

TO  THB  BDITOR  OF  T0B  LEOAL  OUIDB. 

ANSWER  TO  PROBLEM  XXIIL  Vol.  3. 

"  What  will,  under  ordinary  circumstances^  be 
received  at  law  as  a  sufficient  proof  of  hand- 
writing T 

As  a  general  rule  it  seems  to  be  holden,  that 
when  a  witness  is  called  to  prove  the  hand- 
writing of  a  particular  person,  that  the  witness 
should  have  gained  his  knowledge  by  seeing  that 
.  person  write :  but  as  in  many  cases  a  strict  ad- 
herence to  this  rule  would  be  unjust,  if  not 
absardi  we  find  that  in  some  cases  it  is  relaxed, 
and  that  under  some  peculiar  circumstances  it  is 
unnecessary  that  a  witness  deposing  to  the  iden- 
tity of  handwriting  should  have  seen  the  party 
write;  as  where  the  handwriting  to  be  proved 
was  of  a  person  residing  abroad,  evidence  by  a 
party  who  had  frequently  received  letters  from 
him  in  a  course  of  correspondence  was  admitted 
to  prove  that  handwriting,  although  the  vritness 
had  never  seen  him  write.  (BulL  N.  P.  236). 

In  proving  the  identity  of  handwriting,  it  does 

not  appear  to  be  at  all  necessary  that  a  witness 

should  positively  swear  that  the  handwriting  to 

be  given  in  evidence  is  actually  the  handwriting 

of  any  particular  individual,  but  his  belief  that  it 

is  such,  is  sufficient ;  such  belief  being  founded 

no  niicmal  grounds,  (i.  e.)  the  witness  must 

irither  have  seen  the  individual  in  question  write 

his  name,  or  have  received  letters  from  him  in  a 

course  of  correspondence,  not  having  actually 

seen  him  write ;  or  the  like.  : ; 


The  witness  is  metely  to  form  an  ooinum.  anj 
that  only  from  looking  at  the  handwritiog  u 


question.  , 

In  a  case  where  a  witness  had  never  seen  ih 


defendant,  but  had  conrcspondcd  with  a  person  t 
defendant's  name  living  at  Plymouth  Dod 
where  defendant  resided,  and  where  accordmi; 
other  evidence  there  was  no  other  person  of  ih 
name,  stated  that  the  handwriting  of  CCTt«B  k 
ters  was  that  of  the  person  with  whom  he  hi 
corresponded ;  it  was  held  that  this  evideo«  « 
sufficient  to  admit  the  letters  to  be  read  agw 
the  defendant,  (Harnngton  v.  Fry,  2  Bing.  P 
9  Moore,  344;  3  Stark,  C.  N.  F.90;)  •nA 
clerk  of  the  post-office,  aocustoined  to  m^ 
franks  for  the  detection  of  forgeries,  may  be  i 
amined  as  a  witness  to  prove  that  the  handwna 
of  an  instrument  is  an  imitoted  and  not  a  nara 
hand,  though  he  never  saw  the  soppos^  p«fl 
write  ;  and  also  to  prove  that  two  wriUngs  fl 
pected  to  be  imitated  hands  were  written  bj  i 
same  person,  Goodtifle  d.  Revctt  t.  Brak^ 
(trial  at  bar)  4  T.  R.  497.  But  such  cri<5a 
has  been  since  rejected,  and  great  doubu  aw  i 
tertained  of  its  admissibility ;  at  all  erecu 
seems  entitled  to  but  little  credit,  (Gurneif 
Langlands,  5  B.  &  A.  330) :  and  to  pwj 
handwriting  of  a  member  of  parliament  the  a^ 
of  a  clerk  employed  to  mspect  franks,  who  of 
had  occasion  to  apply  to  the  member  to  ^ 
his  handwriting,  has  been  held  insow*j 
(Batchelor  v.  Honey  wood,  2  E«p.  R.  'i'' 
and  so  where  it  was  evident  that  the  wij 
could  not  speak  to  the  identity  of  thchandwtl 
except  by  comparison,  as  where  the  witnea^ 
posed  to  having  merely  seen  the  partjr  snWl 
his  name  to  another  instrument  to  which  ht  jl 
attesting  witness,  and  was  unahle  to  fowl 
opinion  respecting  the  handwritiiig  in  q» 
without  examining  such  other  inatrament.  I 
two  last  cases  it  will  be  observed  were  off 
opinion,  which  the  Uw  has  rejected  as  insofil! 
evidence  to  prove  the  idenUty  of  any  ptfW| 
handwriting ;  and  it  is  sabmitled  thai  fa<« 
clear  such  opinion  may  be  in  the  naind  of  t  J 
ness,  yet  it  is  not  in  reality  clearer  endeiw  ij 
where  the  witness  deposes  only  to  si»i^"J 
hands,  which,  since  the  reversal  of  the  attfi 
of  Algernon  Sidney,  it  seems  b  generally  hd 
not  to  be  cridence  in  any  criminal  case,  w^ 
capital  or  not,  (2  Hawk,  c.46,  a.  15); « 
perhaps  where  the  writing  is  so  andeot  M 
witness  can  be  found  to  prove it»  (I  PM. 
492)  ;  as  where  a  parson's  book  was  pr^^ 
prove  a  modus,  the  parson  having  hc« 
a  witness  who  had  examined  the  parish  h!< 
which  was  the  same  person's  naae  was  j^ 
to  swear  to  the  simiutade  of  die  hendvi 


(p)  Bee  Sir  W.  Jone.  on  Baltaieau,  p/mI  (IL  8.),  U  ,^  *^^^  ewdcnce  for  the  natiiri 
p.  110.  (in.  9.)  »r       \       '"jKhing,  as  the  pandi  books  were  not » tw 
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Is  pontr  10  Drodooe,  (B.  N.  P.  236) :  or 
dIcss  perhaps  wnere  there  is  alreftfly  contndic* 
)ry  erideoce  of  the  fact  as  to  the  haQdirritiDg  : 
evidence  by  compariaon  be  properlj  admitted 
I  such  cases  to  proTe  the  ffeDiunenesa  of  a  aigna- 
ire,  the  same  kind  of  eTideoce  rouat  alao  be  ad- 
litted  to  prore  that  the  aignature  \b  not  genuine, 
I  Phil.  492).  A  witneaa  who  haa  aeen  a  party 
rite  may  refer  to  that  writing  to  refreah  and 
lengthen  hia  memory,  and  not  merely  for  the 
urpose  of  compariaon*  {Burr  t.  Harper,  Holt, 
.N.P.420;  8B.  &C.  16). 
The  best  evidence  to  prove  a  aignature  or 
riting  to  be  a  fbigery,  ia  to  be  derived  from 
tiing  the  party  himaeU  whoae  writing  ia  afleged 
'  bave  been  forged,  provided  he  be  a  competent 
itoess. 

Where  a  person  had  been  dead  a  great  nmn- 

ff  of  years  whose  handwriting  waa  required  to 

!  proved,  it  waa  done  by  ahewinff  the  aimilarity 

:  the  handwriting  in  question  to  the  handwriting 

I  ht»  will ;  and  no  objection  waa  taken  to  thia 

liier  at  the  bar  or  by  the  court,  {Morewood  v. 

'H  14  E.  R.  327,  ji.) 

Tlie  subscribing  witneaa  to  a  promiaaory  note 

^ng  dead,  proof  of  his  haodwriting,  and  the 

r^sence  of  the  defendant  when  the  note  was 

vpared,  is  sufficient  without  proving  the  hand- 

'•-  ^  of  the  defendant — sed  quart — if  proof 

iubscribing  wilneaaes  handwriting  alone  would 

tte  been  sufficient,  {Nelson  v.  Whiltal,   1  B. 

A.  19). 

A  receipt,  even  of  more  than  fifty  yeara  old, 
frred  to  be  put  in  to  prove  a  money  payment 
vported  by  it  to  have  been  received  in  lieu  of 
lies,  is  not  admiaaible  evidence  of  the  fact  of 
ch  customary  payment  having  been  acted  on  so 
to  establish  tne  defence  of  a  modua,  unleaa  it 
J  also  be  proved  who  the  partiea  to  the  receipt 
^  and  in  what  character  they  atood,  and  un- 
a  proof  be  given  of  the  handwriting  or  death 
^e  party  giving  it.  Wood,  (B.)  diaaentiente. 
^anby  v.  Curtis,  I  Price,  325). 

E.  A. 

Eatai  Slrporf  jl» 

COURT  OF  CHANCERY.— ifcfarcA  4. 


DUFFIBLD  V.  £l«WSS. 

rroRMBs  Costs — Orders  for  Payment  off 
ofter  taxation  vritkm  a  Hmiied  time.-^ 
^fgularity  of  frocsedmgsupon  the  Order 
nWe  served  upon  the  Ctient  efler  the 
'iiie  for  pmpnent  has  transpired. 

^iLS  case  was  heard  at  the  Rolls  on  the  24th 
•  i^st  January,  which  was  a  motion  on  the  part 
-  Abraham  Henry  Chambers  to  aet  aside  an 
•iiei  of  the  Court  for  his  commitment  to  the 


Fleet,  for  non-fayment  of  a  anm  of  money  to 
Henry  Wilton,  pursuant  to  an  order  of  the 
Court, 

Mr.  Pembroke  and  Mr.  i>urofi  for  Mr. 
Chambers,  in  support  of  the  motion,  and  Mr, 
Kindersley  and  Mr.  Russell  for  Mr.  Wilton. 

It  appeared  thai  Wilton  waa  formerly  the  at- 
torney of  Mr.  Chambers;  that  disputes  arose 
between  them,  and  that  upon  an  application  to 
the  King's  Bench  that  Court  declared  thai 
Wilton  was  not  an  attorn^  of  the  Court.  This 
deckration  was  made  on  the  ground  that  Wilton 
had  omitted  taking  out  hia  certificate.  A  aimilar 
application  waa  aifterwarda  made  by  Mr.  Cham- 
bera  to  the  Master  of  the  Rolla,  to  declare  thai 
Wilton  waa  not  a  aolicitor  of  the  court  of  Chan- 
cery. l*his  application  waa  heard  in  June,  1 833, 
when  the  Rolla  Court  refuaed  to  grant  it,  and 
ordered  that  Mr.  Chambera  abould  ]>ay  Wilton 
the  oosta  of  opposing  it.  These  costs  were  taxed 
at  67/.  10s.  Ad.,  and  on  the  2d  May,  1839,  the 
Court  made,  on  Wilton'a  application,  an  order 
that  Mr.  Chambers  ahould  pay  him  the  money 
within  three  weeks  of  the  date  of  the  order. 
The  order,  however,  was  not  served,  nor  demand 
of  payment  made^  until  the  8th  of  June,  1839, 
being  after  the  expiration  of  the  three  weeks,  so 
that  It  became  impossible  for  Mr.  Chambers  to 
pay  the  money  within  the  three  weeks.  ^  Wilton, 
however,  made  an  affidavit  of  the  service  of  the 
order,  the  demand  of  the  money,  and  its  non« 
payment,  and  moved  the  Court  ex  parte  for,  and 
obtained,  an  order  for  the  payment  of  the  money 
within  four  daya  from  ita  aervice,  or  dse  that  Mr. 
Chambera  ahould  be  committed  to  the  Fleet. 
Thia  order  was  served  on  the  2d  of  November 
last,  and  the  money  not  being  paid,  an  order  for 
commitment  waa  obtained  on  the  1 4th  of  Novem- 
ber, and  a  detainer  for  thia  67/.  lOs.  4J.  was 
lodged  agatnat  Mr.  Chambers,  who  waa  then  in 
the  Fleet  upon  other  commitments.  For  Mr. 
Chambers  it  was  contended,  that  process  of  con- 
tempt was  always  considered  as  matter  strictis" 
sim  juris.  The  question  was,  whether  there 
was  a  disobedience  to  the  first  order.  That  order 
being  aerved  after  the  expiration  of  the  three 
weeka,  it  was  impossible  tor  Mr.  Chambera  to 
comply  with  it,  for  a  subsequent  payment  would 
ftot  nave  been  a  compliance. 

Mr.  Dixon  cited  a  case,  Phillips  v.  Worth, 
heard  before  Lord  Chancellor  Brougham,  but 
not  reported,  to  show  that  aervice  of  an  order 
after  its  expiration  waa  a  nullity. 

Lord  Lanodalb  said,  the  question  of  regu- 
larityor  irregularity  was  the  only  matter  to  b« 
determined;  and  on  February  1 1 ,  his  Lotdaliip 
pronounced  his  decision  on  the  motion  ia  ikua 
cause,  made  on  behalf  of  Mr.  Chambera,  to  a«i 
aside  an  order  for  bis  commitment  to  the    F\,i^ 
for  non-payment   of  costs  (67/.   10*-  ^d.\  xo 
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Henry  Wilton^  pursuant  to  a  former  order  of  the 
Court.  That  order  was  dated  May  2,  1839^  and 
was  for  payment,  by  Chambers,  of  the  costs 
within  three  weeks  of  its  date,  but  it  was  not 
serred  upon  Chambers  until  the  12th  June,  when 
the  three  weeks  had  expired.  His  Lordship  dis- 
charged,  with  costs,  the  order  for  the  commitment 
of  Mr.  Chambers. 

Mr.  Russell  now  moved  to  discharge  that 
order,  and  contended  that  the  order  of  the  i2lh 
of  June  was  perfectly  regular,  and  went  into  a 
distinction  between  the  practice  in  proceedings 
for  payment  of  costs  between  partv  and  party, 
and  between  solicitor  and  client.  If  Mr.  Cham- 
bers had  appeared  to  the  motion  of  the  1 2th  of 
June,  1839,  he  could  not  have  stopped  the  order 
then  made,  except  by  paying  the  costs ;  it  was 
not,  therefore,  competent  for  the  Court  to  dis- 
charge that  Older  afterwards,  and  a  party  who  did 
not  appear  on  notice  to  oppose  a  motion  against 
him,  ought  not  to  be  heard  to  complain  of  irre- 
gularity. At  all  events,  it  was  his  duty  to  come 
to  the  Court  to  complain  as  soon  as  he  knew  of 
the  irregularity,  whereas  he  lay  by  until  the  20th 
of  January  in  the  present  year.  He  submitted 
that  the  order  then  made  on  the  application  of 
Chambers,  discharging  Mr.  Wilton's  orders, 
should  be  discharged  with  costs  for  irregularity. 

The  Lord  Chakcbllob,  stopping  Mr.  Wi- 
gram,  who  was  for  Mr.  Chambers,  said  he  could 
not  agree  to  the  proposition,  that  if  one  party 
takes  an  irregular  order,  then,  because  the  other 
party  affected  by  it  does  not  come  to  the  Court  to 
oppose  or  discharge  it,  such  order  becomes  regular. 
AU  the  orders  obtained  by  Mr.  Wilton  subse- 
quent to  that  of  the  2d  of  May  were  irregular. 
The  first  order  was  on  Mr.  Chambers  to  pay  the 
costs  :  on  the  8th  of  February  1 839,  the  master 
taxed  the  costs  and  gave  his  certificate,  and 
then  a  demand  was  made  for  payment.    Nothing 
was  done  from  that  day  until  the  2nd  of  May 
1839,  when  the  order  on  Mr.  Chambers  to  pay 
within  three  weeks  or   stand   committed   was 
made.    Then,  on  the   8th  of  June  following, 
after  the  three  weeks  expired,  the  order  of  the 
2nd  May  was  served,  and  no  payment  of  the 
costs  being  then  made,  the  oraer  of  the  12th 
June  1839  was  obtained  at  the  Rolls  on  the 
ground  that  the  order  of  the  2nd  of  May  was 
not  complied  with.     No  notice  was  given  of 
that  order  to  Mr.  Chambers  until  the  time  of 
obeying  it  expired,  and  it  was  not  competent 
ibr  the  other  party  who  obtained  that  order, 
'  after  acting  on  it,  to  abandon  it,  and  rest  on  the 
*  subsequent  orders.      All  the  subsequent  pro- 
'  ceedings  did  in  fact  rest  on  that  otdcr  of  the 
2nd  of  May  as  appeared  to  his  Lordship,  and 
nothing  being  done  on  that  order,  it  could  not 
be  made  a  ground  for  the  order  of  the  12th  of 
June.    Again,  the  order  of  the  12th  of  June 
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was  not  served  till  the  2nd  of  November,  sfiq 
on  the  1 4th  of  November  an  order  for  com  J 
mitment  was  made.  If  the  order  of  the  l*2tF 
of  June  could  not  stand,  the  order  of  the  I4d 
November  resting  on  it  could  not  stind 
Nothing  was  done  between  the  parties  frcn 
the  12th  of  June  till  the  2nd  of  November 
after  all  this  negligence  and  irregularity,  whei 
Mr.  Chambers  appeared  on  the  20th  of  Jantur 
for  relief,  the  Master  of  the  Rolls  was  quia 
justified  in  granting  it,  and  this  application  inui 
be  refused  with  costs. 

The  costs  to  be  deducted  from  the  costs  im 
by  Mr.  Chambers  to  Mr.  Wilton. 


Apnl  27. 

CoLLARD  V.  Allison. 
Patents  —  Injunction  —  Practicb — A 


s 
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Verdict  at  Law  for  the  JPlamtiffy  tmi 
rule  nisi  granted/or  a  new  trial, 

'  This  case  came  originally  before  the 
upon  motion  for  an  injunction  to  restrain 
defendant  from  infringing  a  patent  obtaine<( 
the  plaintiff  about  twelve  years  ago,  for 
improvements  in  pianofortes.  Upon  that 
coming  on,  his  Lordship  refused  to  grant  the 
junction,  ordering  the  plaintiff  to  bring  an  '" 
at  law  to  try  the  validity  of  his  patent, 
action  was  brought,  and  a  verdKct  obtained 
the  plaintiff.  Notice,  however,  was  given 
behalf  of  the  defendant  of  his  intention  to 
in  the  present  term  for  a  new  trial ;  but 
interim  the  plaintiff  again  set  down  his 
for  the  injunction,  founding  that  motion  n 
verdict  he  had  obtained  at  law.  That 
stood  for  hearing  last  Monday,  bm  opoa 
being  called  on,  it  was  ordered  to  stand 
till  to-day,  that  the  result  of  the 
to  the  Court  of  Queen's  Bench,  which  wo 
made  in  the  first  four  days  of  the  term,  migl 
known.  That  application  had  resulted  ia 
court's  granting  a  rule  wsi  to  show  came 
nonsuit  should  not  be  entered,  or  a  new  triji 
on  the  ground  of  want  of  evidence  and 
tion»  Under  these  circumstances  the 
came  before  the  court  again  to-daj. 

Mr.  RiehardSf  on  behalf  of  the  plaintiff, 
statbg  what  had  taken  place  belovi 
that  it  was  not  his  wish,  as  the  ooart 
was  not  competent  to  hin^  to  bfing  on  the 
tion  that  day,  but  he  understood  horn  the 
of  the  business  in  the  Court  of  Queen's 
that  it  was  not  likely  the  rule  which  had 
obtained  could  be  heard  for  twelve  or 
months,  and  that  delay  would  be  cKtrai 
upon  a  plaintiff  who  had  the  vcfdid  of  a 
of  law  in  his  favour.     He  trustedL 
the  motion  was  to  stand  over,  OrnVm 
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Tould  reqnesC  the  Court  of  Queen's  Beodi  to 
adFanci!  the  csM  for  aigument. 

Mr.  Wigranii  on  the  behalf  of  the  defendant, 
would  gladHy  job  in  that  request,  provided  his 
Lordship  Celt  hiDiaelf  justified  in  doing  so. 

The  LoKD  CaAHCKLLOR  did  not  see  how  he 
(uuiJ  interfere  with  the  proceedings  of  another 
curt.  What  bad  taken  place  latelj  in  the  Conrt 
of  Queen's  Bench  certainly  did  not  improve  the 
^.tuation  of  the  plaintiff.  It  certainly  was  quite 
Competent  for  Mr.  Richards  to  make  a  motion 
for  an  inj  auction  the  day  after  the  court  had 
refused  to  grant  one,  but  there  was  some  risk 
fitii  it.  When  the  coort  refused  an  injunction 
K)  the  ground  that  the  right  at  law,  which  was 
[icubtful,  ought  to  be  tried,  it  was  usual  that  that 
rijlit  should  be  established  before  the  court  de- 
termined whether,  on  a  seeoad  applieationy  it 
Rotild  grant  the  injunction  or  not.  That  could 
191  be  said  to  have  been  done  in  the  present 
tase,  because,  although  a  verdict  had  been  oh- 
tained,  it  wm8  good  for  nothing  without  judg- 
aient,  and  it  was  at  least  doubtUil  whether  that 
rould  be  obtained,  when  the  Court  of  Queen's 
Bench  had  granted  a  rule  nist  for  a  new  trial. 

Mr.  Richards  submitted  that  the  jury  having 
jond  a  verdict  for  the  plaintiff,  had  thereby 
»«ablished  the  fact  of  the  novelty  of  the  inven- 
ion,  added  to  which  they  had  the  opinion  of  the 
Lord  Chief  Justice  in  their  favour. 

The  Lord  Ch42icblix>r  said  it  was  compe- 
ent  to  the  plaintiff  to  proceed  with  the  motion  ; 
tut  he  could  not  give  any  credit  to  a  verdict  after 
he  Court  of  Queen's  Bcnsh  had  granted  a  rule 
un  for  a  new  trial. 

Mr.  Anderdon  submitted  that  the  court  ought 
0  direct  a  case  for  the  opinion  of  the  courts  of 
3v,  as  by  that  means  the  matter  might  be  spee- 
lily  settled. 

The  Lord  CHANCBLtOR  said,  if  it  was  con- 
iktent  with  the  practice  of  the  Court  of  Queen*s 
^nch  to  advance  a  case,  he  hoped  they  would 
lo  it  in  the  present  instance,  and  during  the  time 
iu  argument  had  been  going  on  he  had  commu- 
ucated  with  the  judges  on  the  subject.  As  to 
he  proposal  of  Mr.  Anderdon,  it  was  quite  im- 
practicable to  adopt  that. 

Motion  orderea  to  stand  over,  with  liberty  to 
ntber  party  to  apply  to  the  eourt. 

ROLLS'  COURT.— ^p^i  29. 


VifiBR  V.  Yaugbav  and  AMyrHRR.. 

Tekatt/ot  Lipb,  without  Impeachment  of 
'wwte. — Whether  he  mayremove  the  sur" 
face  toU  and  dig  for  Uhy  for  making 
jBrtcA«.^-Ii«  JUNCTION. 

Mr.  P  ember  ton  had  obtained  an  order  ex 
P^rte  for  an  bjonction  to  restrain,  the  defendants 


from  digging  up  or  removing  the  brick-earth 
firom  a  certain  piece  of  land  situate  near  Clay^ 
Hall»  in  the  pisrish  of  Alverstoke,  in  the  county 
of  Southampton.  It  appeared  that  James. 
Vaughandied  in  1823,  having  by  his  will,  dated 
October  26,  1822,  devised  the  premises  in  ques- 
tion to  trustees,  to  permit  his  wife,  Amy,  to  re- 
ceive the  rents  and  profits  during  the  term  of  her 
natuiml  life,  and  after  her  decease  to  sell  the  lands* 
and  divide  the  money  arising  from  such  sale 
among  his  daughters.  Amy,  the  wife  of  George 
Viner,  Jane  and  Detsy  Vaughan,  Hannah  Adams 
Vaughan,  and  Clarissa  Vaughan.  Upon  the  de- 
cease of  her  husband,  Mrs.  Vaughan  took  pos- 
session of  the  property,  and  continued  to  receive 
the  rents  till  1840,  when  she  entered  into  a  con- 
tract with  James  Hendy.  of  Portsmouth,  builder, 
by  which  she  agreed  to  demise  to  him  the  land  in 
question  for  the  purpose  of  digging  clay  to  make 
bricks.  James  Hendy,  in  pursuance  of  hii 
agreement,  began  to  remove  the  surface  soil  and 
to  dig  clay,  upon  which  Mr.  and  Mrs.  Viner 
caused  a  notice  to  be  served  upon  both  Mrs. 
Vaughan  and  James  Hendy,  requiring  them  to 
desist ;  this  was  complied  with  in  order  to  afford 
time  for  inquiring  into  the  rights  attached  to  the 
estate  for  life  of  Mrs.  Vaughan,  which  having 
been  done,  and  the  opinion  being  in  favour  of 
the  right  to  dig  for  clay,  the  work  was  resumed. 
The  defendants  were  served  with  notice. 

Mr.  Pemberton  now  insisted  that  the  injunc- 
tion ought  to  be  granted.  He  denied  the  right 
of  a  tenant  for  life,  who  waa  impeachable  for 
waste,  to  destroy  the  surface,  or  to  do  any  act 
detrimental  to  the  inheritance.  There  was  a 
great  distinction  between  digging  for  minerals 
and  for  clay ;  in  the  one  case  the  working  was 
beneath  the  surfsce,  which  was  not  rendered 
wholly  useless  for  agricultural  purposes ;  in  the 
other,  the  sur&ce  was  wholly  removed,  leaving  a 
barren  waste  for  those  who  were  to  succeed  to 
the  reversion.  The  real  question,  however,  was 
whether  a  tenant  for  life  was  at  liberty  to  work 
pits  which  were  not  worked  by  the  testator;  and 
even  assuming  this,  she  was  not  at  liberty  to  ui|* 
cover  fresh  ground,  since  ^y^ry  foot  dug  was,  in 
fact,  opening  a  fresh  pit.  From  the  death  of 
the  testator  to  the  present  time  no  steps  had  been 
taken  to  dig  any  clay ;  and,  therefore*  he  tn^sted 
that  the  injunction  would  be  granted. 

Mr.  Stuart  said  the  pit  intendeil  to  be  worked 
was  an  old  pit,  from  which  the  testator  himself 
had  taken  some  clay.  He,  previous  to  his  death, 
also  had  made  preparations  lor  fully  working  the 
pits,  and  had  erected  a  mud-house,  and  had  pur- 
chased machinery  for  making  bricks.  He  eon- 
tended,  therefore,  that  by  the  authorities  a  tenant 
for  life  was  fullv  justified  in  working  not  only 
such  pits  as  the  aonor  was  working,  but  also  all 
such  pits  as  bad  been  at  any  time  opened  upqn 


it  TenanU  for  Life  Impeachable  far  Waste. 

the  estate,  no^Withstfltnffiiig  ^  and  cannot  be  Wppropritted  bj  tke 


abandoned  and  partially  filled  up. 

Lord  Lai^odalb  observed  that  the  plaintiff,  as 
one  of  the  children  of  the  testator,  was  entitled 
to  one 'fifth  of  the  money  arising  from  the  sale  of 
the  estate,  and  claimed  a  right  to  restrain  the 
tenant   for  life,  and  her  lessee,  James  Hendy, 
from  taking  away  the  substance  of  the  land. 
There  was  no  doubt  the  plaintiff  had  a  right  to 
make  the  application  ;  she  was  not  bound  to  look 
to  the  trustee  tb  protect  her,  or  to  say  that  he 
was  answerable  for  not  doing  so.     By  the  words 
of  the  will,  Mrs.  Vanghan  was  impeachable  for 
waste  under  it,  therefore  she  had  no  right  to  dig 
for  clay.     A  tenant  for  life  had  no  right  to  take 
away  the  substance  of  the  land ;  but  it  was  atated 
that  she  had  a  right  to  use  such  pits  as  had  been 
used  by  the  testator ;  but  did  it  follow  that  a 
tenant  for  lifb  was  to  re-open  did  abandoned  pits 
or  min^s,  or  to  commence  working  pits  orromes 
which  the  testator  had  merely  prepared  to  work  ? 
It  had  been  said  that  this  pit  was  in  a  course  of 
working  by  the  testator.     It  was  not  so  stated  in 
the  affidavits.     It  appeared,  however,  that  there 
was  an  old  pit,  which  had  not  been  worked  for 
twenty  years ;  from  this  the  testator  had  taken 
some  clay  for  some  purpose  not  explained.  There 
was  nothing,  therefore,  from  which  it  could  be 
gathered  that  this  was  an  open  mine,  but  only 
that  it  was  an  old  mine  which  the  testator  was 
ipreparing  to  work.     Before  the  right,  therefore, 
was  determined,  the  plaintiff  could  not  be  per- 
mitted to  take  away  the  day ;  that  must  depend 
upon  the  evidence  in  this  cause,  and  whether  the 
pits  were  in  such  a  course  of  working  as  to  enable 
the  tenant  for  life  to  continue  to  work  them. 
The  injunction,  thereforei  must  be  granted,  but  it 
was  not   to  be  drawn  up  until  again  mentioned 
to  the  Court. 


TENANTS  FOB  LIFE  IMPEACHABLE 

FOR  WASTE. 

On  the  right  oftsvAnrsfar  Lipb,  impbach- 
ABLB  for  WASTE,  tovBork  OPEN  MINES,  and 
to  Lbasb  ihem  under  the  umal  power  of 

LBAtlNG. 

ByT. 

fiarriBter-at-Iaw. 


There  are  perhaps  few  questioos  which 
loore  ftequenlly  arise  between  a  person  hav- 
ing only  a  limited  interest  in  landed  property 
and  tbe  reversioner,  than  the  question  of  the 
Tigkt.of  a  tenant  for  life  tb  lead,  copper*  and 
other  orefl--tliey  are  parcel  of  the  inberi- 


tenant  for  life  to  his  own  benefit,  for  by  the 

act  of  doing  so  he  would  injure  tbe  inheri" 

tance— the  only  exception  is  of  each  nina 

as  were  previously  worked,  whieh  is  a  quo* 

tion  of  fact,  but  one  of  great  difficulty  ud 

complexity.    We  find  the  general  role  hid 

down  in  the  Commentaries  of  Sir  WtX&m 

Blachsione  in  these  words  :  "  Waste  T4uhm 

is  a  spoil  or  destruction  in  honsea,  gardew, 

trees,  or  other  corporeal  faereditaments,  lo  tb 

disherison  of  him  that  hath  the  remainder  <ir 

reversion  in  fee  simple  or  fee  tail.'\l)    "To 

open  the  land  to  search  for  mines  of  metd^ 

coal,  &c.  is  Iraste,  for  that  is  a  detriment  t» 

the  inheritance; (2)  bat  if  the  pits  or  budm 

were  open  before,  it  is  no  waste  fi>r  the  teaait 

to  contlnne  digging  them  for  his  own  ^aseJUl^ 

for  it  is  now  become  the  mere  annual  profit  4f 

the  land:\4)    The  right  then  of  the  tensat 

for  life  depends  upon  this  principle,  tkl 

there  were  mines  upon  the  property,  the  pr^ 

dace  of  which  had  prior  to  the  commencai 

ment  of  his  interest  become  annual  profit 

the  land;  and  it  is  a  fair  and  reason 

presumption,  that  a  testator  or  settlor  ha 

lands  in  which  there  were  mines  of  metal 

coal  which  he  worked,  and  having  de 

or  settled  such  lands  to  or  on  any 

person  for  life,  intended  that  the  tenant 

life  should  during  his  intierest  d^w  frooi 

gifl  the  annual  profit  of  the  mines.    It 

also  to  be  reasonably  presumed,  that  in 

a  testator  gave  to  one  in  bis  landau  estai* 

inheritance  in  tail,  with  the  remaindtf 

another  for  life,  that  he  mast  have  in 

the.  latter  should  work  any  mines  wliieb 

tenant  in  tail  might  open ;  ibr  tbe 

by  the  very  act  of  giving  an  estate  tail, 

bled  tbe  person  to  whom  he  gave  it  to 

for  and  open  mines ;  and  it  ioBovedt 

thbse  mines  being  open  at  die 


O)  2  Blacks.  Com.  S81.;  leeCa 

(2)  See  5  Rep.  12.— .Etf. 

(9)  Hob.  $95. 

^4)  a  BIsdU.  Con.  S8S. 
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of  the  estate  tail,  and  at  the  commenceineDtj 
of  the  life  eetate,  tlie  prodvee  of  the  minee 
hariDg  then  heeome  part  of  the  aniraal  profit, 
the  tenant  for  life  might  work  them  and  take 
tlte  sDoual  prodace  during  his  interest.  This 
appears  to  have  been  decided  io  the  case  of 
Clavering  y,  Clavering,  2  Peere  Williams, 
^ ;  altboagh  in  that  case  the  mines  were 
oot  opened  when  the  setttement  was  made, 
thej  having  been  opened  bj  the  person  who 
bj  that  settlement  claimed  an  estate  tail,  and 
bad  afterwards  died  without  issue.  The 
eonrt  holding  that  the  tenant  for  life  might 
work  all  the  mines  which  had  been  lawfully 
opeoed  by  the  preceding  tenant  in  tail,  though 
lobscqaent  to  the  settlement  However,  the 
disposition  of  a  tenant  for  life  to  make  the 
greatest  annual  profit*  and  the  anxiety  of 
the  reversioner  to  protect  his  inheritance, 
will  necessarily  lead  to  diaputes  between 
them.  A  case  occurred  in  Devonshire,  in 
th«  early  part  of  the  last  century,  which  is 
thus  described  by  Lord  Cuancbllob  Kino 
in  deciding  upon  the  case  of  Clavering  v. 
Ciavering  (aate),  ''  This  was  ^determined 
m  the  great  cause  of  HMier  ▼.  Ttcifard, 
in  which  I  was  of  counsel;  the  matter 
«as  tried  at  the  assiws  in  Devonshire  befora 
Mr.  Justicb  Powbi^  and  held  great  part 
uf the  day;  there  it  was  proved  by  wit- 
oesses  io  be  the  course  of  the  country,  and 
i  practice  well  known  in  those  parts,  among 
tlie  miners,  that  any  person  having  a  right 
to  dig  iu  mines  may  pursue  the  mines  and 
•pen  new  shafb  or  pits  to  follow  the  same 
v^io ;  and  that  otherwise  the  working  in  the 
K^me  mines  would  be  impracticable,  because 
^  miners  wonld  be  choaked  for  want  of  air 
if  new  holes  should  not  be  continually 
u[}ened  to  let  the  air  into  them;  and  the 
nme  vein  of  coal  frequently  runs  a  great 
way,  and  the  same  mine  of  ooals  was  very 
knowable  and  easy  to  be  discerned  ;  besides, 
^^at  to  stop  the  working  might  be  the  ruin 
^f  the  colliery  for  ever.*'  However,  though 
DJines  be  open,  the  tenant  for  life  cannot 


take  timber  to  use  in  them.    Co.  lit.  53  b. 
note  1. 

There  remains  now  to  be  oonsidered  whe- 
ther a  power  of  leasing  to  a  tenant  for  life 
will  enable  him  to  lease  open  mines;  and  it 
has  been  held,  that  a  tenant  for  Hfe  with 
power  of  leasing  messuages,  lands,  tenements, 
and  hereditaments,  so  as  the  most  improved 
yearly  rent  be  reservedt  can  lease  mines  pre- 
viously opened  and  in  lease ;  and  that  the 
reservation  of  a  due  proportion  of  the  ore  is 
analogous  to  a  yearly  rent.    (Oumpbdl  v. 

Leach^  Ambler,  740).  (5) 
T. 

COURT  OF  QUEEN'S  BENCH.— May  5. 
Sittings  in  Banco, 

England  v.  Davison. 

RawABOS  io  PoLicBMBir — Whether  recover' 
able  by  action — Dbuurbbb. 

This  was  an  action  of  anumptit^  in  which 
the  plaintiff,  a  police  officer,  sought  io  recover 
from  the  defendant  a  sura  of  money  which  the 
defendant  had  advertised  as  the  reward  to  be  paid 
to  any  person  who  gave  him  information  that 
would  lead  to  the  discovery  of  certain  offenders 
who  had  committed  a  felony  on  his  property. 
Hie  plaintiff  sought,  and  eave  the  information, 
but  the  defendant  refused  to  pay  him  the  re- 
ward. The  defendant  demurred  to  the  declara- 
tion, on  the  ground  that  the  promise  was  one 
which  the  policy  of  the  law  would  not  enforce. 

Mr.  Martin  argued  in  support  of  the  de* 
rourrer,  and  contended  that  public  policy  required 
that  no  reward  should  be  given  to  a  police-offi* 
cer  for  doing  his  duty.  The  Court  had  held 
that  an  action  of  auumpsit  would  not  lie  in 
cases  where  sailors,  in  times  of  difficulty  and 
danger,  were  promised  rewards  for  estra  eaer« 
tionfl,  as  it  was  considered  that  sailors  oupht  at 
all  times  and  on  all  occasions  to  use  their  utmoft 
exertions  to  save  the  vessel  and  cargo.  A  po- 
lice-officer ought  also  to  be  vigilant  and  use  his 
utmost  endeavours  to  apprehend  persons  who 
had  committed  breaches  of  the  law,  and  was  not 


(6)  See  also  Sttunderi*s  Case,  5  Rep.  12. ;  WMt- 
field  T.  Betoitt,  3  P.  Wms.  40.  in  which  case  Loan 
llAcox.asFiBLD  laid  A  havfaig  only  an  cstata  flftr  llfe» 
tml^eet  io  «0asCf?,'be  ahall  no  mora  ojmis  a  mine  than 
he  shall  cut  down  the  timher  trees ;  and  upon  a  re- 
hearing, Lord  I^ivo,  C,  was  of  the  same  opinion. 
Seo  Rolt  Y.  Lord  SommnUe,  7  £q.  ( -a.  ab  7fi0.  pi.  8. ; 
Oturtts  T.  CatUm,  8  Atk.  761.  I  Ves.  M4.  Har^ 
gtmiei,  Note  Co.  litt.  S.  219-  b- ;  Wet  tern's  Goii?ay. 
aactng.^-JBittor. 


a6 


JLan)  Reports. 


entitled  to  any  reward  beyond  what  was  paid  for 
his  ordinary  services. 

.  Lord  Dbnman  :  We  are  of  opinion  that  there 
may  be  good  service^  rendered  by  a  policeman, 
beyond  those  which  he  is  bound  to  render  in 
that  character,  and  unless  we  clearly  see  that  an 
express  engagement  is  contrary  to  public  policy, 
we  shall  not  prevent  its  being  carried  into  effect. 
We,  therefore,  give  judgment  for  the  plaintiff. 
Judgment  accordmgly. 


COURT  OF  EXCHEQUER.— il/iri/ 19. 
Sittings  in  Banco. 

New  Trial. 
Phillips  and  others  v.  Huth  the  Elder^ 

AND  OTHERS. 

Commercial  C^e — Factors  Act,  6  Geo.  4, 
c.  94 — Bailees  of  dock  warrants  pledged 
by  a  factor — their  right  to  convert  them 
to  thUeir  own  use  tinder  the  Factors  Act, 

'  This  important  case  was  argued  last  term 
upon  a  rule  nisi  for  a  new  trial,  and  the  Court 
took  time  to  consider  its  judgment^  by  reason 
that  it  involved  some  very  serious  questions. — 
The  declaration  was  for  money  had  and  received, 
to  which  the  general  issue  was  pleaded. 

The  action  was  one  brought  to  try  the  right 
of  the  defendants  to  retain  and  convert  to  their 
own  use  the  produce  of  a  large  quantity  of  to- 
baccoy  the  cargoes  of  two  ships  consigned  by 
bills  of  lading  from  the  plaintiffs  to  a  merchant 
and  factor  named  Warwick|  and  his  partner, 
subsequently  taken  into  business  by  him,  named 
Claggett,  by  whom  the  dock-warrants  for  these 
cargoes  had  been  obtained  without  the  sanction 
of  the  plaintiffs,  and  deposited  tnth  the  de- 
fendants as  pledges  under  the  Factors  Act,  6 
George  4,  c.  94,  s.  2,  for  the  repayment  of  very 
extensive  advances  alleged  by  the  defendants  to 
have  been  made  by  them  to  the  factors  on  the 
iaith  of  such  deposits.  It  appeared  that  Mr. 
Warwick  being  in  want  of  cash  had  negotiated 
an  advance  of  x20,000.  from  the  defen&nts  on 
the  deposit  of  the  dock-warrants  of  tobacco,  being 
the  cargoes  of  two  ships  which  were  his  own 
property.  The  defendants,  however,  after  hav- 
ing advanced  £t2,000.,  objected  to  the  suffi- 
ciency of  the  security,  whereupon  Warwick,  to 
whom  had  just  been  consignea  the  Amelia,  by 
the  plabti&,  having  also  tobacco,  deposited  the 
dock*wamnt8  of  that  produce,  and  so  prevailed 
upon  the  defendants  to  complete  their  original 
agreement  for  the  whole  sum.  Soon  after  this 
Warwick,  who  had  deposited  some  American 
seeorities  with  the  defendants  for  another  ad- 
vance of  £I4,000«  entered  into  the  partnership 
with  Claggett,  when  the  cargo  of  the  Mariposa 


having  been  consigned- by  the  plttntifi  to  tbern, 
the  new  firm  negotiated  the  diaeountrag  of  their 
acceptances  for  £14,000.,  being  the  amoontof 
that  discount  and  interest  due  on  the  other  trus- 
action  of  JB  14,000.,  on  the  deposit  of  the  dod- 
warrants  of  the  Mariposa,  the  American  aecahiies 
being  then  suitendered.  Just  vrhen  these  seve- 
ral acceptances  became  due,  the  firm  of  Warwick 
and  Claggett  became  bankrupt,  and  the  pUin- 
tiffs,  who  had  in  the  mean  time  in  vain  eodorj 
voured  to  get  some  account  from  them  of  thor 
tobaccos,  found  that  their  property  had  been  tbos 
fraudulently  pledged  with  the  defendants  by  tbeir 
factors.  At  the  trial,  which  took  place  befotv 
Gurnby,  B.  at  the  London  sittings  afier  bit 
Michaelmas  term,  a  verdict  was  taken  generallv 
for  the  defendants,  and  a  rule  nisi  was  aJterwiiu 
obtained  for  a  new  trial  on  the  ground  of  mn^ 
rection,  and  also  on  the  further  ground  that  the 
jury  gave  a  verdict  contrary  to  the  evidence. 

The  Attoeney  -  General  contended,  in 
showing  cause  against  the  rule,  that  there  w« 
evidence  adduced  on  the  trial  which  was  applies 
ble  to  these  transactions  as  evidencing  an  iiiteD< 
tion  on  the  part  of  the  plaintiffs  to  entrust  tba 
factors  with  these  dock-warrants,  and  that  betai 
so,  the  learned  judge  was  justified  in  leaving  v 
to  the  jury  to  say  whether  sttch  was  the  hex,  la 
that  the  jury  were  likewise  warranted  in  comin 
to  the  conclusion  at  which  they  had  arrived,  m 
which  had  resulted  in  a  general  verdict  for  m 
defendants.^  It  was  enough  under  the  2nd  see 
tion  of  the  statute  in  question  to  give  some  en 
dence  from  which  the  jury  might  infer  an  inten 
tion  to  intrust  the  factors  with  these  instramenti 
the  pledging  of  which  by  them  was  legalised  h 
the  act.  The  word  '^intrusted"  ought  to 
construed  to  mean  *'  enabled,"  so  ^hat  as  wh 
ever  a  principal,  by  sending  to  his  factor  the 
of  lading  of  his  property  in  blank,  enables 
to  deal  with  that  property,  and  to  obtain 
dock-warrants,  he  may  be  said  to  have  * 
trusted  ^  them  to  him  ;  and  as  the  act  says, 
wherever  persons  are  intrusted  with  biUs  of 
ing,  certificate,  or  dock-warrants^  &c  they 
be  deemed  to  be  the  true  owners  thereof,  and 
such  entitles  to  pledge  or  deposit  them  as  a 
rity  for  advances  to  be  made  upon  the  fiiitk 
such  deposits  to  such  persons,  then  it  woi 
follow  that  these  deposits  are  protected  by  tl< 
act.  There  was,  however,  another  questioc 
namely,  whether  these  transactions  amounted  i 
the  terms  of  the  act  to  advances  on  the  luth  * 
such  deposits ;  but  if  the  Court  wooM  look  i 
the  dates  and  surrounding  fJKcts,  it  was  b^ 
bended  that  it  must  come  to  the  condusioo  ib 
these  loans  were  in  truth  and  in  fad  protected  I 
the  act. 

Mr.  Cromp^oit,fortherule,amKd  thattbet^*^ 
**  intrusted"  must  be  construed  to  man  a  vv. 
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and  confidence  repoted  in  the  factor,  in  respect  of  I 
the  very  instrament  pled^  by  htnif  and  tnat  as 
the  whole  case  showed  clearly  that  he  was  not ' 
meant  to  be  intrnsted  with  the  possession  of  the 
dock -warrants,  bnt  meietv  of  the  bill  of  hiding, 
tbeadyances  made  by  tne  defendants!  were  not 
protected  by  the  act.  In  the  next  place,  it  was 
stroDgly  urged,  that  as  regarded  the  cargo  of  the 
Amelia,  the  adyance  could  not  be  protected,  as 
the  deposit  of  her  dock-warrant  was  eitorted  by 
the  defendants  from  Warwick  in  express  breach 
of  their  contract,  as  thev  would  have  been  bound 
to  complete  the  sum  of  JB20,000,  though  these 
latter  warrants  had  not  been  pledged  at  all;  while, 
as  regarded  the  second  transaction  of  the  Man* 
posa,  that  manifestly  amounted  only  to  a  transfer 
or  sobstitution  of  those  securities  for  the  others 
which  were  released,  in  which  yiew  of  the  case  it 
coald  never  be  contended  that  Hie  £14,400  had 
been  advanced  on  the  faith  of  thoae  dock-war- 
rants, there  being  in  fact  only  a  shifting  of  secu- 
rities accompani^  with  a  payment  of  only  JB122, 
as  the  balance  of  the  interest  and  discount. 

Mr.  Baron  Parkb  delivered  the  united  judg- 
ment of  the  court  upon  this  case.  This  was  an 
action  to  recover  the  value  of  large  quantities  of 
tobacco,  which  had  been  pledged  by  means  of 
<iock-warrant8  by  the  factors  of  the  plaintiffs 
vith  the  defendants,  and  by  the  latter  claimed 
to  be  retained  and  conyerted  to  their  own  use 
«nder  the  terma  of  the  Factors  Act,  6  Geo.  IV. 
e.94,by  the  second  section  of  which  it  is  enacted 
that  all  documents  representing  property  may  be 
pledged  or  deposited  to  secure  loans,  &c.  to  fac- 
tors, who  haye  been  iotru3ted  with  and  in  pos- 
session thereof  in  the  same  way  as  though  they 
had  been  actually  the  owners  of  the  property, 
the  sjrrabols  of  which  they  were  so  entrusted  with 
»id  in  possession  of.  A  verdict  having  been 
given  for  the  defendants  on  the  questions  whe- 
ther the  plaintiffs  entrusted  the  factors  with  the 
amoants  in  question,  and  whether  the  defendants 
believed  the  factors  to  be  the  real  owners  of  the 
property,  a  rule  for  a  new  trial  was  obtained  on 
the  grounds  that  there  had  been  an  msuffident 
direction  of  the  learned  Baron  Gumey,  by  whom 
the  case  was  tried,  and  that  the  verdict  was  one 
Against  the  evidence  in  the  cause.  Time  haying 
been  taken  in  order  that  the  case  might  receive 
the  mature  consideration  of  himself  and  his 
learned  brethren,  he  now  read  the  judgment  of 
the  couit,  which  was  to  the  effect  that  the  rule 
oaght  to  be  made  absolute,  on  the  ground  that 
the  meaning  of  the  term  "  entrusted"  in  the 
clause  m  question,  ought  to  have  been  more 
fully  explained  to  the  jury,  it  being  their  Lord- 
ships' opinion  that  it  was  not  enough  to  show 
that  the  &ctor  was  in  possession  of  these  docu- 
ments, but  that  the  plaintiffs  when  they  con- 
signed the  tobacco  to  their  fitttors  by  bills  of 


lading,  intended  and  contemplated  that  they 
should  be  enabled  to  possess  themselves  of  the 
other  documents,  dock- warrants,  and  so  to  ap* 
pear  to  the  world  as  the  actual  owners.  This 
was  clearly  not  so,  for  the  factors  were  shown  to 
have  possessed  themselyes  of  the  dock-warrants 
fraudulently,  out  of  the  usual  course  of  business, 
and  contrary  to  the  express  directions  of  the 
plaintiff.  Under  this  yiew  of  the  case,  the  rule 
nm  for  a  new  trial  must  be  made  absolute. 

The  Aitomey-Oeneral^  who  appeared  for  the 
defendants*  supposed  of  course  that  it  must  be 
upon  payment  of  the  costs,  as  the  court  had  said 
that  there  was  no  misdirection  of  the  learned 
Baron,  so  that  the  verdict  of  die  jury  vras  the 
ground  of  the  judgment. 

Mr.  Baron  raRKB. — No,  there  certainly  was 
not  any  misdirection,  but  as  the  learned  Baron 
did  not  give  any  sufficient  direction  on  the  con- 
struction of  the  statute,  we  think  the  rule  ought 
to  be  made  absolute,  as  if  there  had  been  an  ac- 
tual misdirection,  and  without  costs. 

Rule  absolute  accordingly. 


Jpnl  30. 
Rttings  at  Nisi  Prius. 

Barter  v,  Jones. 

Ukdbrtakbr's  Charobs. 

This  action  was  brought  to  recover  the  balance 
of  an  account  for  64(.  17t.  3d.  The  plaintiff 
was  an  undertaker,  and  the  defendant  a  captain 
of  a  ship.  In  November  last,  the  defendant 
being  then  at  sea,  the  plaintiff  was  sent  for  by 
the  wife  of  the  former  to  receive  instructions  for 
the  funeral  of  her  brother,  Mr.  Watt,  who  had 
died.  The  defendant's  wife  asked  the  plaintiff 
what  he  would  charge  for  furnishing  a  plain  and 
respectable  funeral,  and  whether  it  would  exceed 
40/.,  to  which  the  plaintiff  answered  that  a 
funeral  of  the  description  required  would  cost 
that  sum,  or  a  little  more,  upon  which  the  dc* 
fendant's  vrife  eave  the  order.  The  plaintiff 
accordingly  furnished,  and  upon  the  return  home 
of  the  defendant  firom  sea  also  furnished  his  bill, 
which  they  found  amounted  to  64/.  On  looking 
into  the  account,  the  defendant  observed  seyeral 
charges  which  he  could  not  help  thinking  were 
rather  exorbitant,  and  that,  taking  into  conaidera- 
tion  the  rank  in  life  of  his  deceased  brother-in- 
law,  some  of  the  articles  supplied- were,  if  not 
superfluous,  unsuitable.  Amongst  the  former 
may  be  mentioned  a  charge  of  4s,  6d,  per  pair 
for  gloves  for  the  servants,  and,  amongst  the 
latter,  vras  a  leaden  coffin  for  which  7/.  10«.  was 
charged,  and  which  it  was  contended  vras  not  re- 
quired, and  two  hat-bands  for  each  mourner, 
besides  sundry  other  little-  8upei€ttililes,  by  which 
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on  ingenious  midertakcr  will  sometimes  contrive 
to  increase  the  iclat  of  a  funeral  and  his  own 
emoluments.  On  these  grounds  the  defendant 
refused  to  pay  the  undertaker's  billy  and  hence 
this  action  was  brought.  The  defendant  had 
paid  50/.  into  court>  pleaded  a  set-ofP  of  2/.  ad- 
vanced on  acoounty  and  denied  his  liability  for  the 
retfiainder. 

Witnesses  for  the  plaintiff  (all  undertakers) 
proved  the  reasonableness  of  the  charges  in  their 
opinion ;  whilst  on  the  other  hand,  the  defen- 
dant's witnesses,  some  of  whom  were  also  under- 
takers,  said  that  the  charges  in  the  plaintiff's  bill 
were  most  exorbitant,  pwticularly  those  for  the 
gloves  and  the  leaden  coffin ;  two  hat -bands  for 
each  mourner  were  certainly  superfluous,  because 
{as  one  of  the  witnesses  shrewdly  remarked)  each 
could  wear  but  one  at  a  time. 

GuBNET,  B.9  saidy  the  jury  had  to  decide 
whether,  in  their  opinion,  the  plaintiff  was  justi- 
fied in  exceeding  the  amount  specified  by  him 
when  he  took  the  order.  The  evidence  as  to  the 
reasonableness,  or  the  contrary,  of  the  charges, 
was  certainly  conflicting,  but  it  was  for  them  to 
decide  upon  the  credibility  of  the  witnesses  on 
either  side ;  in  a  word  they  would  have  to  say 
whether,  considering  the  rank  and  condition  of 
life  of  the  deceased  the  52/.  paid  by  the  defen- 
dant was  sufficient  for  a  suitable  funeral. 

Verdict  for  the  defendant. 


May  2. 
SiUings  in  Banco, 


Eve  v.  Rumboll. 

RswARDsyor  iTtformation — What  party  en- 
titled to — definition  qf^^Jirst  informatiohJ* 

This  action  was  brought  by  two  of  the 
London  police,  to  recover  the  amount  of  a  re- 
ward offered  by  the  defendant,  under  the  circum- 
stances mentioned  below,  and  was  tried  before 
Mr*  Justice  Erskine,  at  the  Wilts  summer  as- 
aisea  for  1839,  when  a  verdict  passed  for  the 
defendant.  A  rule  ntst,  to  set  aside  this  ver- 
dict, Was  obtained  in  a  subsequent  term  by  Mr. 
Sergeant  Bompas,  on  behalf  of  the  plaintiffs, 
aflunst  which  Mr.  Crowder  showed  cause  on 
Monday  last,  and  Mr.  Sergeant  Bompas  was 
then  partly  heard  in  support  of  the  rule. 

It  appeared  that  the  defendant,  who  is  a  gen- 
tleman of  property  in  the  county,  was  proceeding 
homewards  one  evening  in  the  early  part  of  last 
year,  when,  on  arriving  at  a  certain  spot,  he  was 
fired  at,  and  though  not  moruUy,  yet  danger- 
ously wounded.  1  his  circumstance  occurring  in 
a  hitherto  peaceable  and  quiet  neighbourhood, 
occasioned  no  litde  consternation  among  the  in- 
babitanfSf  and  iwo.  of  tbe.  London  pQTice..were 


sent  down  for  the  purpose  of  discorefiDg  the 
perpetrator,  but  they  failed  in  their  efforts  to  do 
so  ;  and  after  a  short  time  returned  to  London. 
The  alarm  of  the  in  habitants,  however,  not 
having  been  quieted,  but  rather  increaaed  bj 
this  failure,  the  plaintilb  were  sent  down  for  the 
purpose  of  protecting  them.  An  assodatioo  for 
the  prosecution  of  felons,  of  which  the  defrndnitf 
was  a  member,, had  published  handbills  offering 
a  reward  of  £l  00.  to  such  person  or  peraont » 
should  give  such  information  as  womd  lead  to 
the  discovery  and  conviction  of  the  offends. 
The  plaintiffs  employed  their  utmost  vigilara 
to  discover  the  person  who  had  attempted  the 
assassination  of  the  defendant,  but  without  effect, 
until  at  length,  on  information  received  by  thai 
and  others  from  various  persons,  they  sumeded 
in  tracing  the  crime  to  a  man  of  the  name  of 
Maskelline,  who  was  subsequently  tried,  con- 
victed, and  executed  for  the  offence.  The  rewud 
was  distributed  amongst  the  persons  who  had 
given  the  information  upon  which  the  plaintiii 
and  the  prosecutor  had  acted,  but  no  part  of  the 
reward  was  given  to  the  plaintiffs.  It  is  un- 
necessary to  enter  into  a  detail  of  the  vaiiooi 
circumstances  connected  with  this  case,  but  it  i» 
sufficient  to  say  that  the  question  at  issue  vas 
whether  the  plaintiffs  had  given  the  first  infor- 
mation, so  as  to  entitle  them  to  the  reward  or 
any  portion  of  it,  jointly  with  others.  It  ap- 
peared that  the  first  information  which  had  led 
to  a  suspicion  against  the  perpetrator  of  the 
crime  was  acquired  by  a  gentleman  of  the  naise 
of  Henley,  who,  being  a  friend  of  the  defendam., 
was  actively  engaged  in  the  discovery  of  th^ 
ofiender,  and  this  information  was  receii 
him  from  one  Farmer,  who  had  heard  one  S 
say  that  he  had  heard  the  person  suspected 
use  of  revengeful  language  towards  the  deft 
ant.  In  the  course  of  their  inquiries  other  c^ 
cumstances  were  communicated  to  the  plaincifi 
as  jpolicemen,  which,  being  acted  upon  by  thesM 
ultimately  resulted  in  the  conviction  of  the  persoa 
charged  as  before  mentioned.  Upon  the  trial 
the  learned  judge  excluded  some  portions  of  the 
evidence,  as  related  to  information  given  by  cer^ 
tain  parties  to  the  plaintiffs,  and  pot  it  to  ibd 
jury  whether  the  information  given  to  Mr.  HcoieJ 
was  the  first  which  led  to  the  apprefaensioD  d 
the  criminal,  and  if  ao^  the  plaintifia  were  na 
entitled  to  recover. 

Mr.  Crowder  upon  showing  cauae^  suppoctcd 
this  view  of  the  learned  judge. 

Mr.   Baron   Aldbrson  asked  the   leanied 
counsel  what  was  his  definition  of  tke  ^  fiat 
formation  ?*' 

Mr.  Crowder  sud  that  if  bb  Lmdibip  pH  iIm 
question  in  reference  to  the  present  OM^^ 

Mr.  Baron  AxDBRflOiv^  mmJ^  -mH.  tU 
quQStbnas  an  abstract  oqe«    Siyfass  A  gM 


Impo  Beports. 


S9 


eeitoio  iii(onttatkm»  B  other  iolurmatlon,  C  other 
infomuUioQ,  and  £  other  informfttion,  aod  then 
D  comet  in  and  supplies  a  fact  without  which 
the  other  facts  commimicaled  would  he  incom- 
plete. Who,  in  this  instanoci  would  have  given 
the  first  inforoialion  ? 

Mr.  Croicder  should  say  thai  D  was  the 
person,  hot  their  lordships  must  look  at  the  iscts 
of  the  present  case.  It  must  he  recollected  that 
the  pisintifik  were  employed  and  paid  for  their 
services. 

Mr.  Baroo  Aldbmok  said  that  he  was  the 
first  who  gave  information  who  first  communi- 
cated a  fiict,  which  Ctct  ultimately  turned  out  to 
be  material  to  a  conviction ;  and  the  question 
would  then  arise  whether  it  should  be  a  fact 
within  that  person's  oim  knowledge*  or  received 
by  him  £pom  another,  who  had  no  intention  to 
oommnnicate  it. 

Mr.  Baron  Parks  here  read  from  the  report 
of  the  learned  jud^  that  part  of  his  summing 
up  which  more  particularly  referred  to  this  point. 
The  learned  judge  (Erskine)  said  the  jury  would 
have  to  ascertain  whether  the  evidence  was  jointly 
given  by  the  plaintifi,  and  told  them  that  the 
plaintifis  were  not  entitled  to  the  reward  in  re- 
spect of  information  which  they  were  merely  the 
channels  of  conveying,  and  that  though  they 
were  employed  and  paid^  they  were  not  precluded 
from  any  f  hare  in  the  reward  in  respect  of  any 
information  which  they  might  have  acquired  in 
the  coarse  of  their  own  observations,  provided 
sQch  information  was  the  first. 

Mr.  Crowder  referred  to  some  of  the  facta 
which  constituted  part  of  the  chain  of  evidence 
against  the  criminal,  and  contended,  that  though 
they  were  material,  and  were  even  essential  to 
tbe  conviction,  yet  that  they  could  not  be  con- 
sideied  to  be  the  first  information. 

The  CoUBT  said  they  had  considered  the  case, 
and  they  did  not  think  there  were  sufficient 
grounds  for  disturbing  the  verdict.  The  rule 
must  therefore  he  discharged. 

Rule  discharged. 


INSOLVENT  DEBTORS'  COURT. 

AprU25. 

AVON. 

AasioHiBS. — 7^  remedy  agamtt  them  for 
money  reiamed  m  their  handt  after  order 
made  topay  U  hUo  Court. 

AssiOHBBsHiTS. — An  application  was  made  at 
tbe  rising  of  Uie  Cotut  for  the  committal  of  a 
person  who  had  been  an  assignee  of  an  insol- 
vent's aftntoi  and  had  kept  in  his  possession 
opwaida  of  80(M1,  which  mon^  he  nad  been 
ordered  to  pay  bto  Court.    iSortM  had  been 


made  to  serve  hin  with  a  rule  to  show  eause 
why  hf  should  not  be  committed,  but  he  had 
evaded  the  order,  and  the  present  application 
was  for  a  peremptory  order  for  his  committal. 
The  provisional  assignee  made  an  affidavit  of 
the  mcta  of  the  case,  which  had  been  some  time 
before  Mr.  Commissioner  Jaw. 

Mr.  Commissioner  BowEV  thought  the  pre- 
sent motion  could  not  be  granted.  The  party 
must  he  served  with  a  rule  to  show  cause. 

The  Chiv  CoMMissioNBR  concurred,  re- 
marking that  a  very  strong  case  indeed  most  be 
made  out  before  the  Court  could  dispense  with 
the  usual  proceedings. 

The  CwRT  refuMd  the  appl 


The  Commiasionen  Iwve  laid  down  a  rule, 
in  all  cases  wher«  there  are  fends  in  Court, 
or  a  sum  to  be  set  aside  out  of  pensions  or 
otherwise,  not  to  appoint  an  aaaignae.  The 
proYisional  anignee  acts,  obtains  the  money, 
and  divides  the  same  without  any  expense. 
B7  the  last  act  tbe  Court  had  the  power. 
There  were  before  a  number  of  inetanoee  of 
delinquent  assignees — ^persons  who  had 
received  large  earns,  and  applied  them  to 
their  own  uses,  regardless  of  the  other  ore* 
ditors. — Ed. 


May  3. 
Cas£  op  Horatio  Hastings. 

Insolvent  out  upon  JBailj  and  not  appearing 
at  the  dayfbr  hearing— further  arfeet  in 
the  Statute  for  aboHshing  Arreet — Whe- 
ther the  Bail  have  the  power  to  render  the 
Ineohent — Jurisdiction  of  the  Court  to 
iaeue  a  distress  warrant  against  the  Bail 
on  their  recognisance^  and  a  warrant  for 
the  apprehension  of  the  Insolvent. 

The  insolvent,  who  was  out  upon  bail,  was 
csUed  to  be  heard  pursuant  to  notice,  but  £siled 
to  appear.     The  recognisance  was  for  £  1 65. 

Mr.  Coohe  applied  that  a  warrant  might  issue 
for  the  apprehension  of  the  insolvent,  and  also  a 
warrant  of  distress  on  the  recognisance  entered 
into  by  the  bail. 

Mr.  Commissioner  Bowbn  thought  that  a 
role  shotthi  be  granted.  The  insolvent  might 
shew  illness  or  some  other  cause. 

Mr.  Coohe  said  he  was  bound  to  inform  the 
Court  if  such  was  the  case.  The  warrant  could 
issue  in  the  first  mstance.  and  the  Court  could 
grant  a  rule  nisi  on  the  bail. 
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The  Chibp  Commismonbr  asked  what  por« 
lion  of  the  38th  section  the  learned  counsel 
would  refer  to  in  his  application. 

Mr.  Cooke  referred  to  the  latter  part  of  the 
38th  section  of  the  Ist  and  2nd  Vic.  c.  110,  by 
which  it  is  enacted,  *'  That  in  case  any  insolvent 
so  discharged  out  of  custody  shall  not  appear  at 
the  time  and  place  fixed  for  his  hearing  or  ad- 
journed hearing,  (not  being  prevented  by  illness 
or  other  lawful  impediment  to  be  allowed  of  by 
the  said  Court)  the  recognisance  so  entered  into 
shall  be  forfeited,  and  the  amount  secured  thereby 
shall  be  recoverable  in  a  summary  way  by  a  dis- 
tress and  sale  of  the  goods  and  chattels  of  such 
sureties  as  the  said  Court  shall  direct ;  and  the 
amount  so  recovered  shall  be  applied  for  the 
benefit  of  the  creditors  of  such  insolvent  in  like 
manner  as  if  the  same  were  part  of  his  estate 
and  effects;  and  the  said  Court  may  also  issue  a 
warrant,  authorising  a  specified  person  or  persons 
to  arrest  such  insolvent,  and  deliver  him  into  the 
custody  of  the  gaoler  or  keeper  in  whose  custody 
such  prisoner  was  at  the  time  when  he  was  so 
discharged  as  aforesaid ;  and  all  detainers  which 
were  in  force  against  him  at  the  time  of  such 
discharge,  or  which  shall  have  since  been  duly 
lodged  against  him,  shall  thereupon  be  deemed 
to  be  in  force ;  and  that  any  insolvent  so  dis- 
charged out  of  custody  as  aforesaid  shall,  on  his 
appearing  before  the  said  Court  or  Commis- 
fiioner,  or  justices,  be  considered  for  all  the  pur- 
poses of  this  act  in  the  custody  in  which  he  was 
at  the  time  he  was  so  discharged."  The  learned 
counsel  moved  for  a  warrant  for  the  apprehen- 
sion of  the  insolvent  in  the  first  instance,  and  for 
a  rule  on  the  sureties  to  shew  cause  why  the 
recognisance  so  entered  into  should  not  be  put 
in  force. 

Mr.  Commissioner  Bowen  said  he  had  mis- 
understood the  learned  counsel  in  respect  of  the 
latter  part  of  his  application. 

Mr.  Cooke  read  the  affidavit  of  Mr.  John 
Huish  Webber,  attorney  for  the  opposing  credi- 
tor, statipg  the  fact  of  the  insolvent  being  dis- 
charged on  bail,  and  his  non-appearance.  The 
present  was  the  first  case  of  the  kind,  and  of  no 
inconsiderable  im[^ortance.  It  was  a  creditable 
circumstance,  that  out  of  the  number  discharged 
on  bail,  only  one  had  been  base  enough  to  fix  his 
sureties.  He  applied  that  the  warrant  against 
the  itisoWent  should  issue  iTutanter,  and  a  rule 
on  thte  bail. 

Mr.  Woodroffe  Said  he  appeared  for  the  bail, 
not  tb  oppose'  the  application  for  the  warrant, 
bat  to  'state  the  circumstances  of  the  case.  The 
bail  were  respectable  persons,  and  feared  the 
worst.  It  was  clear  they  must  produce  the 
insolvent,  or'  have  to  pay  the  amoubt  of  the  re- 
cognisance. The  bail  asked  the  Court  not  to 
issue  a  distress  warrant,  they  might  i^prehend 


the  insolvent,  and  if  the  Court  declared  the  bul 
forfeited,  they  would  preclude  the  question  whe- 
ther they  were  liable  or  not  to  the  full  extent  of 
the  recognisance.  There  was  no  doubt  that  the 
act  was  very  defective,  but  it  was  peculiarly  hard 
on  bail ;  they  had  not  the  power  to  render  a 
party ;  but  the  bail  in  this  case  would  endeavour 
to  find  the  insolvent,  and  they  had  some  doe  to 
where  to  find  him,  and  they  would  bring  him  into 
Court  at  aU  rbks.  All  they  required  was,  that 
the  Court  would,  before  they  proceeded  to  issue 
a  distress  warrant,  grant  a  reasonable  time  for 
the  apprehension  of  the  insolvent. 
'  Mr.  Cooke  thought  it  would  be  dangerous  to 
be  made  known  that  the  recognisance  was  noc 
forfeited.  It  vras  forfeited  when  the  man  M 
not  appear. 

The  Chief  CoMMissioirBR  referred  to  the 
clause,  and  said  the  recognisance  was  forfeited 
as  a  natural  consequence,  but  it  was  another 
question  whether  it  should  be  put  in  force  with^ 
out  a  rule  on  the  sureties. 

Mr.  Commissioner  Bow  en  expressed  his  coo- 
currence  in  the  view  taken. 

Mr.  Cooke  said  the  recognisance  being  for- 
feited he  did  not  know  how  it  was  to  be  got  oTer 
without  the  payment  of  the  money. 

Mr.  Commissioner  Bowbn  remarked  diat 
they  need  not  now  discuss  that  queslion. 

Mr.  Woodroffe  said  the  bail  could  not  render 
the  party,  such  was  the  defect  in  the  act. 

Mr.  Cooke  observed  that  there  was  no  power 
to  render  after  bail  was  admitted,  not  even  if  the 
party  was  on  board  a  ship  to  leave  England. 
I  Ine  Court  suggested  that  the  warrant ahould 
,  be  given  in  the  name  of  the  bail,  for  the  appre* 
hension  of  the  insolvent. 
'  Mr.  Coo^e  asked  for  a  rule  on  the  bail.  It 
might  be  for  some  period  beyond  a  reasonable 
time  for  the  apprehension  of  the  insolvent. 

The  Court  granted  a  rule  and  a  warrant  iih 
stanter. 

The  Court  named  Mr.  Prew  assignee. 

A  wanant  was  granted  and  given  to  the  ai- 
signee  to  execute,  and  a  rule  was  granted, 
calling  on  them  to  show  cause  why  the  rooog- 
nisance  should  not  be  put  in  fi>rce  against  theoi. 


NEW  POSTAGE  STAMPS 
ORDER. 

'*  General  Post  Office^  April  28,  1840. 

*<  NOTICE  TO  THE  PUBLIC. 

"  The  Lords  of  the  Treasury  having  fixed  the 
6th  of  May  next  for  the  issue  of  posti^  staaips. 
on  and  after  that  dav  all  letters  written  on  stamped 
paper,  or  enclosed  in  ataibped  coTen,  or  havmg 
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itinps  affixed  to  tbem,  the  sttmpa  in  every  mch 
case  being  equal  in  value  or  amount  to  the  rates 
of  postage  now  chargeable,  on.  aooh  lettera  if  pre- 
paid, wiU  pass  free  of  poatage  in  whatever  part  of 
the  United  Kiogdom  they  may  be  posted. 

"  In  those  cases  where  the  value  of  stampa  on 
the  letter  is  less  than  the  amount  of  the  poetaffe 
to  which  it  would  be  now  liable,  if  prepaid,  the 
letter  will  be  changed  double  the  amount  of  auch 
difference  on  delivery.  An  inland  letter,  for  eai- 
aople,  weighing  more  than  half  an  ouooe^  and 
not  exceeding  an  ounce,  if  bearing  oolv  a  penny 
stamp,  will  be  charged  twopence  on  delivery. 

'*  The  same  regulation  applies  to  letteis  pre- 
paid by  money,  where  the  full  and  proper  rate  of 
postage  has  not  been  paid  in  advanoe. 

**  Sumps  tmj  be  used  for  printed  votes  and 
proceedings  in  FaiiiameBt ;  if  the  stamps,  how- 
tva,  should  be  less  in  value  than  the  proper  rate 
of  postage  to  which  these  documents  are  subject, 
only  the  dHference,  and  not  double  the  difference, 
19  to  be  charged. 

*'  Stamps  may  also  be  used  on  foreign,  colo- 
nial, and  ship  letters,  he.  outwards.  If  any 
letter,  however,  addressed  to  places  beyond  sea 
shall  bear  an  insufficient  number  of  stamps,  it 
viil  be  sent  to  the  Dead  Letter  Office,  to  be  re- 
turned, in  all  practicable  cases,  to  the  writer. 
Stamps  are  not  permitted  to  be  used  on  letters 
vriring  in  the  United  Kingdom  from  the  colo- 
nies or  foreign  countriea.  In  such  cases,  there- 
fore, letters  will  be  diargeable  with  the  same 
rates  as  they  would  be  if  not  bearing  stamps. 

'^  All  these  regulations  will  be  applicable  to 
newspapers  in  those  cases  where  they  are  liable 
to  postage. 

"  It  must  be  distinctly  understood,  that  it  is 
optional  with  the  public  either  to  use  stamps  or 
to  forward  their  lettc^rs,  &c.  prepaid  or  unpaid,  as 
u  present. 

"  The  instructions  issued  in  December  and  on 
the  4th  of  February  \sLst  remain  in  full  force,  the 
only  altenoion  being  that  the  stamps  are  permitted 
to  be  used  in  certain  cases,  instead  of  the  postage 
being  paid  in  money. 

*'  By  command* 

"  W.  C.  Maberly,  SccreUry.** 

TO  TH£   SUITOR  OP   THB  LEGAL  GUI  OB. 

PSOPOSBD   RBHOVAL    OF    THB    COURTS    FROM 
WESTMINSTER   UALL. 

isiH, — The  proposed  removal  of  the  Wcst- 
ininster  Hall  Courts^  as  given  in  your  Paper  of 
Saturday  last,  (a)  must  be  a  subject  of  great  in- 
terest to  the  profession ;  and  the  reasons  given 


(a)  Ante,  p.  15. 


in  support  of  the  {dan  are  snficiendy  go^d^ 
cept  the  tenth,  via. : — 

'*  10.  An  excellent  aite,  the  gaiden  of  Lin- 
ooln*s-inn-€eld8,  being  obtainable  (aa  ia  bdietad) 
without  compensation  or  expense." 

Cap.  XBvi.  of  George  II.,  however,  is  an  act 
which  gives  power  to  the  present  and  future  pro- 
prietors and  inhabitanta  of  the  housea  in  Lin- 
coln*^inn-flelds  *'  to  adorn  and  keep  in  repair 
for  the  future  the  aaid  fields,"  and  which,  if  al- 
lowed to  be  built  upon,  according  to  an  inden* 
ture  recited  in  the  said  Act,  would  occasion  the 
field  to  revert  to  the  heirs  of  the  original  grantor. 

Thia  point  being  so  far  clearly  settled,  the 
question  arises,  can  no  other  eligible  site  be  ob- 
tained? 

In  the  neighbourhood  of  Lincoln's-Inn  there 
are  situations  in  which  such  desirable  buildings 
would  give  beauty,  where  there  is  at  present 
none ;  and  by  throwing  open  places  that  are  now 
close  would  prevent  the  spread  of  oontagioua 
diseases,  and,  as  well  as  conferring  local  advan- 
tages to  a  particular  class,  would  be  a  public  be- 
nefit to  society  at  large.     For  instance  : — 

1st.  Adjoining  Clement's  Inn  is  Clement's 
Lane  (a  seat  of  typhus  and  other  fevers,  and 
squalid  misery),  and  the  south-east  comer  of 
Clare  Market  ^filthy  places  of  small  value.* 

2d.  The  site  of  the  projected  new  street,  near 
Temple  Bar,  where  there  is  an  assemblage  of  as 
vicious  and  miserable  a  set  of  inhabitanta  aa  can 
be  pointed  to  in  any  district.  * 

3d.  The  Liberty  of  the  Rolls,  Rolls  Buildings, 
&c.  east  of  Chancery  Lane,  in  a  line  with  Lin- 
coln's-Inn,  where  the  neighbourhood  is  equally 
confined,  and  of  as  small  value,  though  less  ob- 
jectionably Inhabited  than  either  of  the  two  al* 
ready  mentioned. 

With  respect  to  the  outlay,  it  may  be  remarked 
that  an  eminent  architect  t  has  already  published 
plans,  demonstrating  that  the  purchase  of  the 
most  expensive  of  the  above  sites  for  building 
upon,  would  Affi)rd  an  excellent  investment  of 
capital. 

Yours,  &c.  D. 

May  7,  1840. 

We  understand  that  a  General  Meeting  uoon 
this  subject  is  called  for  this  day,  to  be  held  at 
the  Hail  of  the  Law  Society. — £d. 


In  the  debate  in  the  House  of  Commons  on 
the  9th  of  February,   1836,  on   Mr.    Hume's 

*  The  entrance  by  the  archway  north  of  St.  Cle- 
meot's  Charch  might  lead  to  a  coach  thoroughfare, 
easily  to  be  made  to  Carey  Street,  a  good  way  of  ap- 
proach (much  needed)  to  Llnooln'ilnn  and  King's 
Coll^  Hospital. 

t  Mr.  Barton,  of  Lincoln's  Inn. 
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motion,  <<That  the  Building  Committee  of  the 
new  Houses  of  Parliament  might  be  instructed 
to  reeonsider  the  fitness  of  the  intended  site." 
On  that  occasion,  the  separation  of  the  Houses 
of  Parliament  from  the  Courts  of  Law  was  in- 
cidentally touched  on,  andStr  Frederick  Pollock 
obsenred  that,  *'  with  regard  to  those  members 
of  the  profession  to  which  1  have  the  honour  to 
belong,  and  who  are  also  members  of  this  house, 
I  apprehend  it  is  a  matter  of  indifference  to  them, 
whether  the  House  of  Commons  be  situated  in 
the  vicinity  of  Westminster  Hall,  St.  James's 
Palace,  or  Charing  Cross.  Even  supposing  the 
removid  of  the  Houses  of  Parliament  might  oc- 
casion inconvenience  to  the  members  of  my  pro- 
fession, I  am  quite  sure  that  not  one  of  them 
would  be  found  to  let  any  personal  consideration 
of  that  sort  prevail  against  what  might  be  con- 
sidered the  general  convenience  of  the  members 
of  the  Houses  of  Parliament.  I  repeat,  how- 
ever^ that  the  site  of  the  Houses  qf  Parliament 
is  a  matter  of  perfect  indifferenee  to  the  gen- 
tlemen of  the  bar.  It  is  undoubtedly  true  that 
the  Courts  of  Law  sit  a  certain  portion  of  the 
year  in  Westminster  Hall ;  but  it  is  also  true 
that  the  Courts  of  Equity  sit  a  much  longer 
time  in  Lincoln's  Inn^  as  also  does  the  Court 
which  I  chiefly  attend^  at  the  Ouildhall,  in 
the  City  of  London,  or  in  its  immediate  neigh- 
bourhood. For  my  own  part,  I  •  should  care 
little  whether,  after  my  hours  of  business,  I  went 
from  Guildhall  to  Westminster,  or  to  Pall  Mall. 
But  there  is  a  dass  of  persons  belonging  to  the 
legal  profession, — I  mean  the  solicitors  and  at- 
torneys,— and  a  portion  of  the  public  connected 
with  the  administration  of  justice,  to  whom  I  be* 
lieve  the  proximity  of  the  Houses  of  Pailiament 
to  the  place  where  justice  is  administered,  is  of  the 
greatest  importance  at  the  time  when  the  House  of 
Lords  S8  sitting  as  a  Court  of  Appeal,  and  when 
committees  of  the  House  of  Commons  are  en- 
gaged on  business  which  requires  the  assistance 
of  gentlemen  of  the  bar.  Because  if  the  Houses 
of  Parliament  were  to  be  removed  from  the  place 
where  justice  is  administered,  and  where  the 
members  of  the  bar  congregate  together,  it  would 
be  impossible  for  solicitors,  engaged  in  parlia- 
mentary business,  to  obtain  that  assistance  and 
advocacy  which  they  might  desire,  or  the  House 
require,  without  putting  their  clients  to  a  very 
great  expense.  Either  the  business  would  re- 
main for  a  length  of  time  unsettled,  or  be  done 
indifferently.  I  do,  therefore,  think  it  would  be 
a  matter  of  great  inconvenience  for  those  who 
might  have  business  to  transact  with  the  House 
of  Lords,  or  the  Committees  of  either  House  of 
Parliament,  if  there  were  such  an  entire  removal 
of  those  Houses,  as  1  should  look  upon  their  re- 
moval to  St.  James's  Palace,  or  the  back  of  the 
Jlews  to  be.     It  is  not  for  any  personal  interest 


of  my  own,  or  that  of  any  mitmhw  in  this 
belonging  to  the  same  profeaaion,  tbtt  I 
thought  it  necessary  to  make  theae  few  ol 
tions,  but  for  the  benefit  of  those  oouMcttvi 
it  who  are  absent,  and  such  portion  of  the 
as  would  be  affected  by  the  proposed 

Sir  RoBBBT  Pebl. — **  I  entudy  affm.  n 
all  other  things  were  nearly  balanced,  hi 
recollections  ought  to  be  conaidered  «f 
portance.     *     *     *,    It  is  also  of  aw 
portance  that  the  Houses  ai  Paxlianieat 
be  in  the  neighbourhood  of  the  Lav  C: 
where  the  judges  are*  accustomed  to  sit«J 
where  those  counsel  and  other  gentkmea 
legal  profession,  by  whom  the  pi 
other  business  is  usually  tranncted,  sre 
habit  of  attending;  for  the  near  vicbitr 
the  House  the  command  of  the  s 
assistance  of  the  first  men   of  the 
This  is  important,  especially  afiter  a  gmnli 
tion,  and  I  much  doubt  whether  we  shodd 
this  advantage  if  the  courts  were  removed 
distance  from  us.*'— Editor* 


NOTICE  TO  CORRESPONDENTS 

A    Subscriber — See   our  first   notiee, 
Vol.  I.  p.  96. 


NOTICE  TO  SUBSCRIBERS, 

The  Index  to  Vol.  III.  has  been  unavc 
delayed,  it  will  be  published  on  Saturday 


NOTICE  TO  COUNTRY  SUBSCRIBl 

We  are   very  sensible  of  the*  com| 
bestowed  upon  us  for  reducing  the  price 
Country  Edition. 


CHELTENHABf. 

A  Frbbhold  Gkntlbman's  RmocKcf  ( 

be  sold  in  Carlton  Place.  Half  the  pnrdkd 
money  may  remain  on  mortgage  at  5  per  c^ 
Apply,  by  letter,  to  W.  G.  194,  Fket  Strtii 
Immediate  possession  may  be  had. 


Printed  by  Qbobob  Normak,  at  hit  PrintiBf  QAi 
29,  Maiden  Lane,  ta  the  Parish  of  8t.  Paul,  Co«j 
Garden,  in  the  Coonty  of  Middleeex  ;  aad  VvUkm 
by  John  RioBAana,  Law  Booksellar,  UM,  IN 
Street,  in  the  Parish  of  St  Danstaa-iB-the-Wii 
in  the  City  of  London.— Satardiqry  May  ^  IM* 
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iT  on  the  BvoLXSH  Law  of  Baizjcbhts — 

■'wuerf  •  ,  •  . 

:    ILAX  8.    Vol.  4.— BAinCBUPTOT.^JoXVT 

(     d  Sbparatb  Fiats.— In  wiiat  eases  maj  a 

.  iii  fiat  be  toed  oot  against  all  or  some  of  the 
^bers  of  a  firm,  or  a  separate  fiat  against 
9  or  ef.ch  of  them  ? — ^and  what  debts  may  be 
•itied  to  ^Rwf  nader  each  of  soefa  flats  ? 
.  f  Ba  to  Pboblbv  25,  Vol.  a.—'*  On  what 
.  ^ects  may  reUef  be  obtained  W  Bit!  in  Chan* 
r?"  ByE«A, 

'Of  LoHDoir  — CocRTof  CoMifoir  Council. 
foapoRATioir  Bbform  Bill  amending  tiie 

.     presentation  .... 

f  ahiiwing  the  onmber  of  Hooses  and  amonnt 
rtteaUe  Property  in  the  several  Wards,  the 
tuber  of  Common  Coaocilmen  at  present 

f  iled  by  each  Watd,  and  the  Number  to  be 

^    fted  by  each  Ward  on  next  St.  Thomas's  Day 
riH  by  **  Aliquis"  to  Problem  22,  Vol.  3. 

....iiTTBBby  B.  A.npooit     •    • 

VERS*  JuRiBS. — Exemption  of  Attorii ibs. 

.    %9S  submitted  to  the  Attorney  and  Solici- 

•Gsnerd,  with  their  Opinion 
-  IBS  10. T   of   Attornib0.>-Ordbr   of  the 
■rt  of  QuBBir's  Bbbcr  made  this  Term      . 
irioMs  pat  by  the  Examiners  to  AppU- 
tts  for  Admissioiv  as  Attobnibs  this  Term 

BKSTANTIAL  BviOBJfCB. — CABB  of  CbLIA 

FPiKS,  tried  and  fonod  ouiltt  o^murobr 
V  ter  ehild  at  the  last  Olooeester  Assises 

p  of  Lords. — Bill  for  the  better  Adxihis- 

.    ATiof  of  JusTicB. — Lord  Chancbllor's 

^IferstJons  .  •  •  .        • 
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ContmM. 

Law  Ebpobtb. 

Chancbbt. 
Lennox  e.  Lenoox^LBoAcr. — Construction  of  a 

bequest  to  a  Woman  snr? iving  any  Husbandy 

and  she  dying  unmarried. 
Williams  V.  Kixon  and  others    Exboutobb — 

their  Uahilities  for  the  acts  of  each  other.         • 

QuBBN's  Bbnch. 
Cook  V.  French— Bin  of  Exchange  -What  is  sof« 
•  flcient  Notice  to  the  Drawer  • 

Common  Plbas. 
MisRenger  v,   Soothey— Promibsort  Notb.— 
What  is  sofflcient  Notice  of  Dislrnnonr 

EoiTOR't  NOTBB  •  .  . 

EXCHBQUBB. 

Mortimer  v.  Wright^PABBVT  avd  Child. — 

Liability  of  a  Father  for  Debt  incurred  by  his 
Child,  a  Minor,  for  Board  and  Lodging 

Editor's  Notbb  .... 

Kenney  v.  Hotchinson— JuDOB'sORDBBupon  a 
8UMM01I8.— Practice  as  to  the  time  of  8er» 
▼ice  so  as  to  prevent  a  Judgment 

Vyse  V.  Wakefield— Covenant — Lipb  Policy. 
Construction  of  Covenant  to  appear  at  In- 
surance Office  and  to  perform  all  the  Condi- 
tions of  the  Insurance,  and  not  to  do  any  act 
that  should  avoid  the  Policy. — Demurrer 

Courts  of  Common  Law.  —  Sittings  after 
Easter  Term 

Order  of  the  Court  of  Queen's  Bench         •        • 

Notice  to  Correspondents 

— —  Subscriljers 
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ESSAY  III. 


ON  THE   ENGLISH   LAW 


OF 


BAILMENTS. 

{Coniimudjrom  pag§  19.) 

He  case  we  lafit  cited  of  Doorman  v. 
Jenkins  (a)  is  of  considerable  import- 
«,  and  ranges  under  the  first  class  of 
ri  Bolfs  bailments  —  viz.  Depositum. 
tbat  case  the  question  of  gross  negligence 
8  left  to  the  jury,  and  from  the  decision, 
»  now  very  clear  that  gross  negligence 
ijr  be  committed  by  a  depositary,  although 
may  have  kept  the  property  entrusted  to 
m  with  as  much  care  as  his  own,  and  that 
ice  of  his  own  goods  is  no  de- 


VOL.  IV. 


(a)  Aots,  p.  17. 


fence  (fr).    This  may  to  superficial  readers 
appear  at  variance  with  the  opinion  of  Lord 
jRoltf  who  in  saying  "The  keeping  them  as 
he  kept  his  own,  is  an  argument  of  his  ho- 
nesty,"  meant    that    it  was  an   argument 
against  the  supposition  of  gross  negligence^ 
which  his  Lordship  considered  almost  the 
same  thing  with  dishonesty;  this  is  illus- 
trated by  his  own  expression  :  "  If  there  be 
such  gross  neglect,  it  is  looked  upon  as  evi- 
dence of fra^td;"  but  it  is  equally  clear  that 
a  depositary  is  not  liable  for  any  thing  short 
of  gross  negligence.    The  doctrine  of  Lord 
Holt  over-ruled  the  opinion  of  Lord  Coke 
in  Southeote's  case(c),  which  was,  that  a 


(b)  See  Booth  r.  Wilson,  1  Bam.  k  A.  61. 

(c)  4  Rep.  63  b.;  1  Inst  39— see  Cro.  EUz.  815 ; 
Kelr.  77.;  Bar.  74.;  Sid.  36.;  RoU.  Ab<  3  pi.;  a 
Bro.  tit.  Bailmeiit,  7^at.  Detinue,  36. 
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depositarjr  is  responsible  if  the  goods  are 
stolen  from  him,  unless  lie  accepts  them  spe- 
ciaOy  to  keep  as  his  own.  Before  tlns^case 
there  wag  oo  solemn  determination  of  this 
qtresttmi.  Sir  William  Jones^  in  his  trea- 
tise on  bailments  ((f),  expresses  an  opinion 
that  Lord  Holt's  diirision  of  bailments  is  a 
little  inaccurate,  that  in  truth  Hx^Jlfth  sort 
13  no  more  than  a  branch  of  the  third,  and  a 
seventh  might  with  aqual  reason  have  been 
added,  since  Xheffth  is  capable  of  another 
subdivisioD*  Sir  William  Jor^es  aoknow- 
ledgedy  therefore,  but ^tw  species. — 1.  De- 
positum,  which  is  a  naked  bailment,  without 
reward,  of  goods  to  be  kept  ibr  the  bailor. 
2.  Mandatum,  or  commission;  when  the 
mandatory  ttodertakes,  without  recompense, 
to  do  some  act  about  the  things  bailedt  or 
shnply  to  carry  them ;  and  hence  Sir  Henry 
Findi  divides  bailment  •  into  two  sorts,  to 
keep  and  to  employ »  Law  bk.  %  c.  18.  3. 
Commodaium^  or  foan/br  loe,  when  goods  are 
bailed  witbiwt  pa7»  to  be  used  for  a  certain 
thne  bj  the  bailee.  4.  Pi^nori  Acceptum  ; 
when  a  thing  is  bailed  by  a  debtor  to  bis 
creditor  in  pledge,  or  as  a  security  for  the 
debt.  0.  Locatum^  or  hiring,  which  is  al- 
ways for  a  retoard,  and  this  bailment  is 
either^  1.  locatio  rei,  by  which  the  hirer  gains 
tba  temporary  use  of  th^i  thin^ ;  qr  2.  locatio 
op^risfaciendif  when  work  and  labour,  or 
care  and  pains,  are  to  be  performed  and  be- 
stowed on  the  thing  delivered  ;  or  3.  locatio 
aperis  mercium  vehendarum,  when  goods  are 
bailed  ibr  the  purpose  of  being  carried  from 
place  to  place,  either  to  a  public  carrier^  or 
to  a  prieat^  persoa.  In  this  learned  and 
elegant  essay,  Sir  W«  Jones  has,  by  a  close 
aoa^ysis  of  the  cases,  shewn  the  confusion  oc- 
oasiooed  by  LordCohe's  inaccurate  doctrine, 
astothe  responsibility  of  a  mere  depository  for 
stealing  without  his  de&ult  (see  Co.  Lit,  89, 
a.  b.  Soathcote*s  case  ante,)  and  as  to  the  non- 
responsibiUty  of  a  pledge  in  such  cases  by 
reason  %b  Lord  Cohe  says  of  hie  prc^rty ; 


(id,)  he  has  confirmed,  with  slight  exceptioB, 
the  luminous  view  of  the  responsibility  of 
the*  several  ba>iees»  by  Lord  HoU  id  Co^ 
V.  Bumard,  by  reference  to  the  text  of  the 
civil  law  and  its  commentators,  from  whieb, 
through  the  medium  of  Bracton,  Lord  Holt 
derived  his  doctrine.     He  has  pointed  oot 
the  incongruity  in  Lord  Holfs  system,  is 
requiring  the  same  extreme  care  from  a  hirer 
as  from  a  borrower,  and  has  traced  it  to  hs 
source  in  a  peculiar  expreseion  in  the  Digest, 
copied  by  Bracton;  and  has  thus,  bes]d^ 
illustrating  the  subject  with  each  appoiite 
learning,  done  all  that  reaaoning,  widun) 
judicial  authority,  can  do,  to  reduce  thi 
English  law  on  the  subject  to  a  system  bar* 
monifling  with  the  settled  doctrine  of  R»m% 
with  the  laws  of  other  countries,  and  witii 
the  rules  of  natural  equity  and  good  aBSis. 
His  conclusions  may  be  summed  up  that; 
that  when  the  bailment  is  beneficial  merelr 
ta  the  bailor  (as  in  cases  of  gralnitoae  i»- 
posits  to  keep)>  the  bailee  is  only  responnblt 
for  fVaud,  oc  that  extreme  negliganee  whidb 
in  legal  presumption  is  equivalent  to  it :  th&t 
when  the  bailment  is  mutually  beneficiaL 
(as  in  cases  of  pledge,  of  letting,  and  hiring 
of  performing  works  Cor  pay,)  the  bailee  is 
responsible  for  ordinary  neglect,  or  the  want 
of  that  ordinary  care,  which  a  pradent  ma^ 
takes  of  his  own  goods :  and  that  where  the 
bailment  is  beneficial  solely  to  the  bailff% 
(as  in  loans  fbr  use  withoat  reward,)  thi 
bailee  is  responsible  even  for  a  aligitt  neg« 
lect  (e)    The  opinion  of  Sir  WiiHttm  Jomm 
was  adopted  by.  Lord  LouGBaoaouoH  ia 
Shields  v.  BloMnmyst  (ante)  in  which  caai 
his  Lordship  said,  ''  I  ftgree  with  Sir  Wil- 
liam Joaea  that  when  a  bailee  uadertakei  ^ 
perform  a  gratnitoua  act,  from  which  tki 
bailor  alone  is  to  receive  benefit,  then  da 
bailee  is  only  Uable  for  gross  mgligena^ 


{e)  Bac.  Ab.  tit  Bailment 
Ckmtr.  tratL  de  Dtp&l.  n 
I.S.e.  d.^1  Gow.N.  P.Cft. 
Bolst  306-31^^1  RcU.  12fraa.— JTctftlt  t. 

Waiea  118. 


lent  D.  tee  abo  VuiMm 
3d.  Smm^JmnSmm 
Cft.  30.— i«Mf  ▼  Ohri^l 


Amtm  to  Pr^Hm  8&»  VoL  III. 


as 


Bat  if  a  man  fraJnU&urig  aodertakes  to  do 
a  thing  to  the  best  of  his  $hiUj  when  his 
fimatioH  or  profissioa  is  sach  a«  tu  imply 
skiHy  tn  oramuon  of  tkmt  MkUl  is  imputable 
to  him  as  ^nm  megH^nee.  If,  in  this  case, 
a  ship  breker»  or  m  clerk  'm  the  Cnstom- 
kuse,  had  uodartftkea  to  enter  the  goods, 
s  vron^  eatrf,  would  tntfteai  hegrMsne^' 
ligeMtf  beeaoM  Mir  aitmtion  aod  eioploj* 
ment  oeeeottrilf  imply  a  eompeteot  degpree 
of  knowkd^B  ill  making  each  entries.'' 
This  diitnotioa  does  not  make  any  anpaid 
igcat  liable  br  Ins  than  fr0$t  tuffUffence. 
it  only  makce  some  jMrsoai  who  by  reason 
9i  thar  dt3i^  are  more  competeat  of  eare, 
liable  in  a  greater  degree  to  the  eharge  of 
jrut  negtifftmee^  tbaa  less  skiKal  persons, 
tnd  even  this  distinction  is  confined  to  a 
i^i  of  eaaee^  where  oompeteaey  and  skill 
s  rqaired.  With  this  exception,  all  the 
!itts  go  to  esteblish  a  doctrine  as  dearly 
titled,  that  aa  nnpaid  agent  is  liaUe  for 
To»  negligenoe  and  for  nothing  Ism. 
(  2to  le  t§ntimm§d.) 

PROBLEM  in.-VOL  IV. 


BAHKB0Pl«r. 
JOIVT  AVD  SSTAaATa  FIATS. 

In  what  caaee  amy  a  jobU  fiat  be  aaed  oat 
pmt  all  or  some  at  the  membeca  of  a  (inn,  or 
ieparate  fiat  against  one  or  each  of  them  ? — 
td  what  debts  may  be  admitted  to  proof  under 
ch  of  sach  fiats  ? 

NSWER  TO  PROBLEM  25.  VOL.  3. 

By  E.  A. 

O.V  WHAT  SimjaCT9  MAT  RKLmF  BB  OBTAINED 
BT  MIX  IM  CHANGaaV?*' 

The  fixsl  step  in  a  eawt  of  equity  on  the  nart 
the  plaintiff^  is  what  is  technically  called 
tiling  a  bill.*'  This  bill  usually  contains  an 
•ennetit  that  the  matter  in  question  19  within 
•e  jorisdictioii  of  the  court ;  and  hence  we  are 
«i  to  the  obscrTatice  of  the  necessity  which 
usts  of  a  correct  knowledge  of  the  nature  and 
'andaries  of  this  jarisdiction,  In  order  that  it 
«y  be  in  oar  oonpass  to  ascertain  when  and 
Hcrefore  the  nuttier  in  queation  lias  within  such 
'•ij-diclion. 

The  subjects  of  relief  by  bill  in  Chancery  are 
$uaUy  diTided  into  seven  distinct  classes,  viz.: — 


K  Accident;   *2.  Aeeount ;    3.  Fraud;   4«  la* 
isBcy ;  5.  Mistake ;  6«  The  specific  performance 
of  Agieenents ;  and,  7.  TrnstSb     Under  each  of 
which  heads  it  is  proposed^  in  answering  thin 
problem,  to  give  a  certain  number  of  exampksf 
sttffieieot  (with  due  defierence  to  your  opinioii) 
to  show  the  nature  and  extent  of  the  reliel 
sought  for,  and,  we  may  presume,  in  all  probe* 
bility,  obtained  in  a  court  of  equity ;  first  of  all 
premiaing,  that  to  some  one  or  other  of  these 
stocks,  almoat  every  exercise  of  the  equitaUe 
jurisdiction  of  the  court  may  be  referred}  not 
only  ia  eases  which  are  primarily  and  exda* 
siveiy  sahnsitted  to  its  decisMm,  but  also  wfaea* 
ever  it  leads  iu  aid  as  ancillary  to,  or  by  its 
power  of  granting  injunctions,  restrains  proceed* 
mgs  in  other  eoorta.     Having  said  thus  madi, 
we  will  begin  with  the  first  of  those  beads,  or 
stocks,  which  the  subject  is  divided  iato^  via*:-** 
Aeeidtntt* — The  redress  for  many  aceideats 
is  supplied  in  the  courts  of  law;  as  loss  of 
deeds ;  mistakes  in  receipts  or  acooanta ;  wroag 
paymests  ;  deaths ;  which  make  it  impossible  to 
perform  a  condition  literally,  and  a  mulftitnde  of 
other  contingencies ;  and  many  cannot  be  r^ 
lieved  even  in  a  court  of  equity :  as  if  by  acci- 
dent a  recovery  was  iU-suffeied,  a  deviae  Ul-exe* 
cuted,  a  contingent  reanunder  destroyed,  or  a 
power  of  leasing  omitted  in  a  ismily  settlemeat. 
(3  Bb.  Com.  431.)     But  m  general,  a  party 
who  is,  or  is  likely  to  be  injured  by  an  aoddsnl, 
seeks  relief  in  a  court  of  equitv ;  as  if  by  ua^ 
voidable  accident,  partiea  who  nave  entered  into 
an  agreement,  are  prevented  from  exeenting  it 
litsrdlly,  a  court  ot  equity  will  interfSers,  and  if 
eompensation  can  be  made  will  give  lelief.  (Per 
Lord  Alvanley,  M.  R.  in  the  caae  of  Eaton  v. 
Ljron,  3  Yes.  692.)    So  where  in  coaseqnenoa 
Of  the  death  of  a  trustee  or  other  accident,  the 
execution  of  a  trust  wouM  otherwise  fail,  the 
Court  of  Chancery  will  execute  it.    (Brown  «. 
HiggBf  ^  Ves.  670.)     And  when  advantage  is 
attempted  to  be  taken  of  any  aecident  renderini; 
a  literal  performance  of  a  contract  impossible,  if 
the  failure  be  not  substantial,  eeurts  of  equity 
will  interfere,  though  courts  of  law  could  give 
no  relief.     (See  Eaton  v.  Lyon,  above  cited.) 
A  palpable  case  is,  where  a  bond  has  been 
bamt,  lost,  or  cancelled,  by  accident.     This  is 
another  ground  for  reHef  in  equity,  but  the  aver- 
ment in  the  bill  must  be  supported  by  an  affi- 
davit, annexed,  to  the  same  effect ;  if  the  court 
be  satisfied  of  the  troth  of  the  averment,  it  will 
give  such  relief  as  the  eircumstanees  of  the  case, 
and  its  consistency  with  justice,  maj  seem  to 
require,  and  that  not  only  against  a  principal, 
but  against  hie  safety.     (Skip  e.  Huey,3  Atk. 
93.)     The  grooadi  on  which  this  equitable  ju- 
risdiction was   originally  built,  were  that  the 
party  suing  on  a  bond  in  a  court  of  law  could 
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not  rccorer  without  profert  and  oyer  of  theii 
bond ;  and  when  those  courts,  in  relaxing  from 
their  strictness,  dispensed  in    such  cases  with 
profert  and  oyerj  the  courts  of  equity  still  re- 
tained a  concurrent  jurisdiction  with  them,  which, 
as  observed  by  Lord  Thurlow,  could  not  be  ex- 
cluded by  a  mere  change  of  proceeding  in  other 
courts.     This  jurisdiction  extends  to,  and  a  like 
relief  is  given  m,  all  cases  in  which  the  deed  or 
instrument  has  been  lost  by  the  plaintiff  or  con- 
cealed or  destroyed  by  the  defendant.   (Fon- 
blanque,  £q.  Tr.  1.17.  note.)     The  estate  of  a 
mortgagee  usually  becomes  what  is  termed  in 
law  absolute,  on  non-payment  of  the  money  by 
m  day  named ;  but  the  Court  of  Chancery  will 
decree  a  re-conveyance  to  the  mortgagor  at  any 
time  within  twenty  years  from  the  last  payment 
of  interest,  or  payment  of  part  of  the  principal, 
or  from  the  last  acknowledgment  in  writing,  (a) 
on  payment  by  the  mortgagor  of  all  sums  due  for 
principal  and  interest.     It  is  evident  that  in  this 
case  the  court  regards  the  mortgagee's  estate 
merely  as  a  security  for  a  debt,  which  the  mort- 
gagor has  from  accident  or  misfortune  been  pre- 
irented  from  paying  (Id.  257.  2.  n.  d.);  it  being 
on  the  ground  that  accident  alone  has  prevented 
their  performance,  that  courts  of  equity  relieve 
aigainst  penalties  in  bonds  and  covenants ;  but 
the  party  against  whom  relief  is  had  must,  gene- 
rally speaking,  be  put  into  the  same  condition  he 
.would  have  been  in  if  the  penalty  had  not  been 
incurred.  (1  Mad.  32.)     Upon  the  ground  of 
"preventing  the  injustice  which  might  otherwise 
be  occasioned  by  the  loss  or  destruction  of  deeds 
by  accident,  equity  will  sometimes  imply  a  grant, 
mf  which  there  is  no  other  evidence  than  the  acts 
.of  the  patties,  which,  it  is  presumed,  would  not 
have  been  performed  had  no  such  grant  origin - 

•  ally  exiJited.  ( 1  Mad.  29.)  And  where  a  party 
covenants  to  produce  title  deeds  (without  the 
.usual  exception  against  accidents),   and    they 

happen  to  be  destroyed,  here  equity  will  relieve 
the  covenantor  against  the  consequences  of 
hia  covenant.  If  trustees  under  a  power  of  sale, 
make  a  legal  contract  for  sale  of  the  estate,  the 
•contract  binds  the  estate ;  and  though  by  un- 
avoidable accident,  as  by  deaths  of  the  parties, 
the  power  should  be  extinguished,  yet  the  con- 
-  tract  must  be  executed  by  those  who  obtained 

•  an  interest  by  the  extinguishment  of  the  power. 
(Mortlockv.  Buller,  10  Ves.  jun.  292.)  And 
80  the  death  of  the  vendor  or  vendee  before  con- 
veyance is  in  equity  immaterial.  ( 1  Sugden,  Ven- 

,  dors^  275.  last  ed.)     So  equity  will  (on  the  pre- 
<  aumed  ground  of  accident)  relieve  a  purchaser  for 
.  valuable  consideration  against  adefective  execution 
of  a  power.  (See  Sugden'a  Tr.  Powers,  c.  6.) 
{To  be  continued,) 


(0)  For  what  shall  be  deemed  a  sufficient  acknow- 
ledgment in  writing,  see  ante,  vol.  1.  p.  180. 


City  of  London— Corporation  Reform  Bill 

CITY  OF  LONDON, 


COURT   OF  COMMON   COUIfCII^ — C0BP014TKm 

RBFOBM   BILL. 

May%. 
We  have,  as  an  important  Stitiitkai 
matter,  before  noticed  the  motion  made  m 
C0RNBLIU8  Whbblbr,  Esq.,  (ii/d^ol^  Ward) 
upon  the  Report  of  the  Committee,  in  rek 
tion  to  the  representation  of  tlie  Wards  i 
Common  Conncil,  and  on  the  expediency 
reducing  the  number  of  Members  of  the 
of  Common  Council ;  also,  the  opinions 
the  City  Law  Officers  upon  the  power 
sessed  by  the  Lord  Mayor^  Aldermen, 
Commons  in  Common  Council  as8embkd« 
increaae  or  reduce  the  number  of  memben 
the  Court  of  Common  Council  (a). 

That  Committee  was  of  opinion  tint 
total  number  of  members  should  be  200, 
that  such  Wards  as  would  by  virtue  of 
respective  number  of  inhabitants  and  am 
of  rateable  property,  be  entitled  to 
than  twelve  representatives,  should  be  so 
vided  in  such  manner  as  that  no  one  di 
should  have  more  than  twelve  nor  less 
six  representatives,    and  that  in  all 
where  Wards  might  be  subdivided,  there 
sentatives  for  such  Wards  should  be  rei 
by  and  from  such  subdivisions  respectiv 
indepeudently   of  any  other    parts    of 
Wards. 

This  important  measure  of  Corporal 
Reform  was  introduced  into  the  Coorl 
Common  Council  by  Mr.  Wheeler,  to  wk 
unsparing  exertions  the  citisens  of  Loti 
are  indebted  for  the  completion  of  the  b 
sure.  This  day  an  act  of  the  Comi 
Council  was  passed,  carrying  into  effect 
recommendations  of  the  Commitlee»  by  wl 
the  representation  of  the  citixens  will  dep 
now  upon  thevneelvee^  and  if  they  are  m 
to  themselves  they  must  be  wellr^reseiid 

We  are  enabled,  from  oiilAorily  ma  «l 
we  can  place  reliance^  to  plaee  beloM 


(a)  Ante,  vol,  8.  p. 


Coroner f  Jurtet.-^Exemptian  ofAttamiet. 
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ers  the  following  Table,  showing  the 
ber  of  houses  and  amoant  of  rateable 
ertj  in  the  eevend  Warde,  the  nnmber  of 
mon  founcilmen  at  present  elected  by 
Ward ;  and  the  namber  to  be  elected  by 
on  St.  Thomas's  Daj,  1840  :— 

Nomber  of 

Common 

CooncHmeD. 


tassUhaw 

.inae  Street 

)owgate 

andlewick 

'ordwainer 

intry 

»albrook 

[uecnhithe 

ornhili 

•ridge 

»read  Street 

illingsgate 

heap 

road  Street 

ower 


I 

0 

130 

203 
210 
315 
260 
266 
360 
J  67 
198 
290 
343 
360 
560 
530 
500 
542 


I 
^ 


a 


co9 

1 1? 


726 


angbouro 
astlebaynard 
Idersgate,    } 
\  and  W*.  J 
oleinan  Street  761 
Idgatc  770 

ortsoken  1|216 
arringdon  ^  ,  ^^ 
ithin  S    ' 

Uhif  °    }  3.030 


£6,S\9 
12,750 
14,897 
16,067 
1 1,503 
14,480 
17,421 
13,709 
23,899 
19,036 
19,154 
20,776 
27,733 
31,903 
34,437 
40,356 
38,311 

33,297 

34,785 
42,529 
33»060 

55,794 

66,437 

68,999 

158.572 


4 

4 

8 

8 

8 

9 

8 

6 

6 

15 

12 

10 

12 

10 

12 

10 

10 


4 
4 
6 
6 
6 
6 
6 
6 
6 
8 
8 
8 
8 
8 
8 
8 
8 


8       8 


6 

8 

6 

8 

6 

8 

17  14 

14  14 

16  16 

16  16 


Totals         16,466  £855,724     240  206 

3  reform  introduces  no  change  in  the 
itaency,  hot  merely  restores  the  Court 
It  it  was  originally  intended  to  be,  a 
entation  of  the  Freemen  Hoose- 
rs,  by  each  Ward  retnming  a  namber 
^portion  to  its  size. 


TO  TBI  KDrrOR  OP  TBB   LBQAL  OUIBS. 

Sir, — Tonr  correspondent,  *'  Aliqnis,*'  in  an- 
swering Problem  22,  vol.  3,( I )  hasomitted  to  state 
what  is  now  considered  a  most  important  '*  act  of 
bankroptcy,^  and  which  I  will  state  as  in  continua** 
tion  of  his  answer : — i4th.  By  the  8th  section  of 
1  and  2  ^^c.  c.  1 10.  it  is  enaeted,  that  if  any 
single  creditor,  or  any  two  or  more  creditors^ 
being  partners,  whose  debt  shall  amoant  to  £100. 
and  upwards,  or  any  two  creditors  whose  debts 
shall  amount  to  £150.  or  npwards,  or  any  three 
or  more  creditors  whose  debts  shall  amount  to 
jE200.  or  upwards,  of  any  trader  within  the  mean* 
ing  of  the  Bankrupt  Laws,  shall  file  an  affidarit 
or  affidayits  in  the  Court  of  Bankroptcy  that 
such  debts  are  due,  and  that  such  debtor  is  such 
a  trader  as  aforesaid,  and  shall  canse  kirn  to 
be  serred  with  a  copy  of  such  affidavit  or  affi^ 
davits,  and  with  a  notice  in  writing  reqoirbg  im- 
mediate payment  of  such  debt  or  debts ;  ud  if 
such  traaer  shall  not  within  twenty-one  days  after 
'  personal  service  of  such  affidavit  or  affidavits  and 
notice  pay  such  debt  or  debts,  or  secure  or  oom« 
pound  for  the  same  to  the  satisfaction  of  sack 
creditor  or  creditors,  or  enter  into  a  bond  in  such 
sum,  and  with  such  two  sufficient  sureties  ss  a 
Commissioner  of  the  Court  of  Bankruptcy  shaU 
approve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  or  actions  which  shall 
have  been  or  shall  thereafter  be  brought  for  re- 
covery of  the  same,  together  with  sucn  costs  as 
shall  be  given  in  the  same,  or  to  render  himself 
to  the  custody  of  the  gaoler  of  the  court  in 
which  such  action  shall  have  been  or  may  ha 
brought,  according  to  the  practice  of  such  conrt^ 
in  such  time  and  manner  ss  the  said  court  or  any 
Judge  thereof  shall  direct,  after  judgment  shall 
have  been  recovered  in  such  action,  every  sock 
trader  shall  be  deemed  to  have  committed  an 
act  of  Bankruptcy  on  the  twenty-second  day 
after  service  of  such  affidavit  or  affidavits  and  no- 
tice, provided  a  fiat  shall  issue  aeainst  him  within 
two  calendar  months  fiom  the  filing  of  such  affi- 
davits. £.  A. 


(1)  We  have  another  communication  on  the 
Answer  to  this  Problem,  which  shall  appear, 
ifpossiblef  next  week.-— Editor. 

CORONERS'  JURIES.— EXEMPTION 
OF  ATTORNIES. 


Cage  mbmitted  to  the  Attornry  and  Sou- 
citor^Grneral  upon  the  liahiUttfl[of  At- 
tomiei  to  serve  on  Coroneri  /tcriss.-^ 
OpraioK. 

CASE. 

1.  Whether  attomies  and  solicitors  of  the 


38  Questions  put  by  the  Examiners  to  applicants  for  admission  as  AttamUs. 


Superior  ConrtSy  are  liabW  to  sarve  as  jorymen 
on  coroners'  inquests  ? — ^and  if  so,  to  what  pe- 
nalty or  punishment  do  they  subject  themselyes 
by  refusing  to  serve  ? 

2*  In  ease  you  should  be  of  opinion  that 
they  are  not  liable  so  to  serve,  what  course 
sbooU  be  taken  to  establish  the  privilege^  and 
to  put  a  stop  to  the  practice  of  causing  attomies 
aoa  solicitoiB  to  be  summoned? — and  will  it  be 
necessary  that  an  attorney  or  solicitor  who  may 
be  summoned  should  personally  attend  the  in- 

2ttC8t  and  claim  the  eitemption,  or  will  it  be  suf- 
oient  to  send  to  the  coroner  notice  of  such  ex- 
emptioB? — or  must  a  writ  of  privilege  be  sued 
oat  on  each  occasion?^ or  what  other  mode  of 
proceeding  do  you  recomonend  to  be  adopted  ? 

1  •  We  are  of  opinion  that  attomies  and  soli- 
dton  of  tba  Superior  Courts  are  not  liable  to 
serve  on  coronars'  inquests. 

2.  We  think  the  best  mode  of  trying  the 
question,  would  be  for  an  attorney  summoned  on 
a  oonmer's  inquest,  to  attend  and  claim  his  pri- 
vilege; and  if  he. should  be  fined  by  the  coroner 
to  eontest  the  validity  of  the  fine  in  the  Court  of 
Exchequer. 

Temple,         >  J.  Campbell^ 

jipril  \9th,  1840.  $  Tho.  Wilde. 

aUESN'S  BENCH.— NEW  RULE. 


Ax>Mi9diOH  OF  Attorkiks. 
Easter  Term,  1840. 

It  is  ORDBaBDy  that  every  person  who  shall 
intend  to  apply  for  admission  as  an  attomev  of 
this  Court,  and  who  shall  not  have  been  admitted 
an  attorney  or  solicitor  of  any  other  Court,  shall 
(instead  of  the  potices  required  by  rule  of  Trinity 
Term»  31st  Geo.  3,  s.  2,  but  in  addition  to  the 
Aotieea  to  be  given  to  the  Examiners,  Masters, 
&e.  as  required  by  the  rule  of  Hilary  Term, 
j6  William  4,  1836»  read  in  all  the  Courts)  lor 
the  space  of  one  full  term  previous  to  the  term 
io  which  he  shall  apply  to  be  admitted,  enter  or 
cause  to  be  entered  in  two  books  kept  for  that 
purpose,  one  at  the  chambers  of  the  Lord  Chief 
Justice  of  this  Court,  and  the  other  at  the 
chambers  of  the  other  Judses,  his  name  and 
place  or  places  of  abode,  and  also  the  name  or 
names,  and  place  or  places  of  abode  of  the  attor- 
neys or  attorneys  to  whom  he  shall  have  been 
articled.  And  it  is  further  ordered  that  a  printed 
copy  of  the  list  of  admissions  be  stuck  up  in  the 
Queen's  Bench  Office,  and  at  the  Judge's  Hall 
or  Chambers  in  Rolls  Garden. 

And  it  is  further  ofdeced^  thai  every  pierson 

-applying  to  be  re-sdmitted  an  attorney  of  this 

Court,  shall,  instead  of  the  notices  n0w  required, 

three  days  at  the  least  previous  to  the  first  day  of 

the  term,  and  the  last  oay  of  which  he  intends  to 


f 
apply  to  be  re-admitted,  leave  al  the  office  o. 

the  Masters  of  this  Court  a  notice  in  wntinr, 

contahiing  his  name  and  pt*ce  or  places  of  abeor 

for  the  laat  preceding  twelve  VMntbs.     And  tbi 

before  the  first  day  of  term,  he  sball  cater  or 

cause  to  be  entered  in  the  two  beforc-meatiootd 

books^  a  like  notice,  and  shall  at  the  same  time 

cause  to  be  filed  the  affidsvil  upon  which  bt 

seeks  to  be  re-admitted,  at  the   office  of  tbe 

Masters  aforesaid,  and  a  copy  thereof,  left  at  tki 

chambers  of  the  Lord  Chief  Justice  of  the  Coon 

of  Queen's  Bench.     And  it  is  fuither  ordeni 

that  the  Masters  reduce  such  notices  of  re-i^ 

mission  into   alphabetical   order,  and   add  t^ 

same  to  the  list  of  admissions. 

(Signed)  Dbnmah, 

J.  LiTTLBDALE, 

J.  Pattksoii, 

J.  WlLUAMS, 
J.  T.  COLSRIOGS. 

QUESTIONS 
Put  by  the  Examinen  to  appKeamts  fir 
admission  as  Attomies  at  the  Im<  JSaaw- 
nation,— Easter  Term,  184a 


I.    rRBUinNARIBS. 

Where  did  yoo  sevre  your  clerkship  ? 

State  the  particular  branch  or  brandiea  of  M 

law  to  which  you  have  principally  spphJ 

yourself  during  your  derksnip  ? 
Mention  some  of  the  principal  law  books  frt 

have  read  and  studied  ? 

n.   COMMON  AVD  STATUTE  LAW,  AlfD  ntACTlcd 

OP  THB  G0UBT9.  J 

Name  some  (seven  at  least)  of  the  oidinary  koJl 

of  action  at  common  law. 
When  there  are  several  defendants  Io 

ought  you  to  insert  all  their  names  in 

writ,   or  is  there  any  Kmitation  as  to 

number  ? 
What  are  the  names  df  the  difierent 

in  an  action  of  assumpsit  ? 
When  personal  service  of  a  writ  of 

cannot  be  effected,  how  b  the  plaintiflrta 

ceed? 
Can  an  action  be  brought  by  an  in&Bl,  and 

is  it  to  be  prosecuted?     Can 

brought  against  an  infiuit,  and  if  m,  bow 

he  defend  it  ? 
Within  what  period  can  mi  action  of  ei 

be  broDght  ? 
What  is  the  first  proceeding  in  as 

ment,  and  how,  and  on  whom,  aai*  when 

the  process  to  be  served  ?>  v 

If  a  plaintiff  delay  his  prooecdims  IM  U 

for  a  considerable,  and  what  qpaea  cT 

any,  and  what  noUce  necessary  Wbit 

proceedings  ? 
What  are  the  different  writs  of  lAifliwi  fe 


-J 


Questions  put  6y  the  Examiners  to  Applicants  fur  admission  as  Attornies.  W 


forcing  a  judgnMiit  in  an  action  of  debt  ?  and 

tB  an  action  of  ejacCnwnt  ? 
When  is  a  defendant  entitled  to  call  on  a  plain- 
tiff to  gife  security  for  costs  ?  and  at  what 

time  shoold  the  application  be  made  ? 
What  is  meamng  of  niing  tn  formd  pauperis  ? 

and  what  ia  requisite  to  be  allowed  to  do  so  ? 
What  is    the    adyantace  of   filing  a  cognovit 

'<  under  the  sUtaU,'  and  within  what  time 

miist  it  be  so  filed  ? 
Iq  what  oases  oust  an  atloniejr  deliver  his  bill 

of  costs  signed,  before  he  can  bring  an  action  ? 

and  how  soon  after  daliverj  can  he  bring  an 

action? 
Is  it  necessary  for  an  executor  or  administrator 

of  an  attorney  to  deliver  a  bill  of  costs  signed, 

before  bringing  an  action  1 
Within  what  tune  must  application  be  made  for 

a  new  trial  ?  or  to  set  aside  an  award  ? 

III.  COMVEYAKCINO. 

Are  there  any  oases  in  which  the  interest  of  a 
devisee  or  legatee  does  not  hipsc  by  their 
death  in  the  lifetime  of  the  testator?  and  state 
instances? 

What  is  the  order  in  which  next  of  kin  are  en- 
tilled  to  letters  of  administration  ? 

In  what  case  ia  a  purchaser  boand  to  see  to  the 
application  of  the  purchase  money  ?  and  in 
tach  caae«  who  are  necessary  parties  to  the 
conveyance  ? 

Is  a  moftgagor  barred  of  his  equity  of  redemp- 
tion by  any  and  what  length  of  timci  and  how 
may  this  right  be  preserved  ? 

What  are  terms  attendant,  and  what  in  gross  ? 

Iq  what  cases  will  a  term  protect  a  purchaser 
from  iaownbrances  ? 

^hat  are  the  requisites  necessary  to  be  ob- 
rerved  to  bar  dower  to  the  wife  befuxe  roar- 
ria^? 

Can  a  valid  conveyance  be  made  of  real  property 
to  charitable  uses,  and  how  ? 

What  are  voluntary   settlements,  and  in  what 


cases  are  they  deemed  fraudulent  ? 
What  is  the  difference  between  an  executory,!     "esses  rfe  ftewc  «ie ? 


what  circomslanoesy  and  in  what  manner  is  tt 
obtained  ? 

What  is  the  natttre  and  object  of  a  bill  of  dis* 
covery  ? 

When  a  bill  of  diicoveiy  has  been  filed,  praying 
discovery  only  and  no  relief,  can  any,  and  if 
any,  what  further  step  be  taken  by  the  piainttffor 
defendant  ia  the  suit  after  the  answer  has  been 
filed,  and  the  time  for  exceptmg  to  it  has  ex- 
pired ? 

If  a  trustee  haring  stock  or  other  propeity  vcated 
in  him  become  a  lunatic,  and  a  new  trustee  be 
appointed,  how  is  a  trsnsfBr  of  the  stock,  or  a 
conveyance  or  assignment  of  other  trust  pro- 
perty from  the  lunatic  to  the  new  tnisteo  to  be 
made? 

What  is  the  distinction  between  a  legal  and  equt- 
table  debt  ? 

To  what  courts  or  tribunals  do  appeals  Ne  against 
the  decrees  of  the  Master  of  the  RoIIb,  the 
Vice-Chanccllor,  and  the  Lord  Chancellor 
respectively  ^ 

Does  or  not  an  appeal  to  a  superior  court  neces- 
sarily stay  the  proceedings  under  the  decree  or 
order  appealed  from? 

Explain  the  nature  and  effect  of  a  demorrer  to  a 
bill  in  equity. 

Explain  the  nature  and  effect  of  a  plea  to  a  bill. 

What  is  an  equitable  mortgage,  and  how  is  it 
made  available  by  the  mortgagee  ? 

When  a  second  mortgagee  files  a  bill  of  foreclo- 
sure, how  is  the  first  mortgagee  to  be  dedt 
with? 

State  a  few  of  the  Ordinary  cases  in  which  courts 
of  equity  grant  injunctions. 

If  a  party  to  a  suit  who  is  ordered  by  the  Court 
to  execute  a  deed  obstinately  refuse  to  do  so,  is 
there  any,  and  if  any,  what  mode  of  giting  ef- 
fect to  the  order  without  obtaining  the  signa- 
ture of  the  party  ? 

What  is  the  nature  and  effect  of  a  biH  6f  inter- 
pleader ? 

What  is  the  meaninc;  of  an  examination  of  wit- 


devise  and  a  shifting  use  ? 

What  is  a  power  of  attorney,  and  how  is  it  put : 
an  end  to  ?  i 

W'hat  is  BMant  by  taoking  a  mortgage  ^  | 

Can  a  right  of  way  be  conveyed,  and  in  what 
manner? 

Woaki  the  dirsdioa  to  sell  an  estate  be  discre- 
tionary or  absolute,  in  order  to  constitute  an 
equitable  conversion  of  tlie  freehold  into  per- 
sonalty? , 

li  a  freehold  estate  liable  to  the  payment  of 
timple  cootiaet  debts  in  any  and  what  cases, 
in  what  order  of  distribution  ? 

IV.  EQlltT  awn  PRACTXGB  OP  TIIS  OOUATS.   I 

What  is  the  nature  and  offset  of  a  writ  of  Ve 
€xeat  RegnOf  and  from  what  Court,  under 


V.    BANKRL'PTCY   AND    PRACTICE   OF    THE 

Cf)URTS. 

What  perM>ns,  whose  trades  are  not  named  in  the 

statute,  have  been  deemed  by  tlie  Conrts liable 

to  the  bankrupt  laws  ? 
Are  temporary  or  oeoaaiooal  dealings,  an4  of 

wliat  kind  deemed  sufficient  tp  ooostituto  a 

trading  ? 
State  what  acta  of  a  trader  are  deemed  acta  of 

bankruptoyi  and  with  what  intaation  an^h  acts 

must  be  done  ? 
How  can  a  debtor  be  eompalled  to  coasmit  an 

net  of  faaakniptcy»  ainoe  the  abolition  of  ai^t 

on  meane  process  ? 
Sute  generally  the  proceedings  neesssaiy  to  be 

taken,  and  by  whom,  in  order  to  obtain  a  fiat? 
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OircunutanHal  Evidence, 


Is  there  any,  and  what,  alteration  recently  made 
regarding  the  validity  of  transactions  before 
the  fiat,  though  after  an  actof  bankruptcy  ? 

If  the  assignees  of  a  bankrupt  do  not  elect  to  take 
a  lease,  to  which  the  bankrupt  is  entitled,  what 
proceeding  can  the  lessor  adopt  ? 

Ate  there  any  and  what  provisions  relating  to 
ships  transferred  by  a  bankrupt,  by  way  of  se- 
curity, before  his  bankruptcy  ? 

Must  any,  and  what  notice,  and  when^  be  given 
of  disputing  the  validity  of  the  6at,  in  an  ac- 
tion or  suit  brought  by  the  assignees  ? 

What  evidence  must  be  adduced  of  the  petition- 
ing creditor's  debt,  trading,  and  act  of  bank- 
ruptcy, on  the  trial  of  an  action  by  the  as- 
signees? 

Will  propert]^  held  by  the  bankrupt  in  trust  pass 
to  the  assignees  ? 

In  case  a  bankrupt  should  refuse  to  execute  a 
conveyance  what  is  the  remedy  ? 

What  effect  will  the  proof  by  a  creditor  have  with 
respect  to  a  bankrupt  who  is  in  prison  at  the 
suit  of  such  creditor  ? 

If  the  fiat  be  superseded,  can  any  and  what  pro- 
ceedings be  taken  in  an  action  commenced 
against  a  bankrupt  before  the  fiat  ? 

What  debts  of  the  bankrupt  are  discharged  on 
hia  obtaining  his  certificate  ? 

VI.   CRIMINAL  LAW,  AMD  PROCEEDINGS   BEFORE 
JUSTICES   OP   THE   PEACE. 

Can  a  person  be  apprehended  for  felony  without 
8  magistrate's  warrant,  and  if  so,  under  what 
circumstances,  and  by  whom  ? 

For  what,  if  any,  felonies  can  an  accused  person 
be  admitted  to  bail,  and  by  whom  ? 

Is  there  any  and  what  act  for  the  apprehension  of 
persons  trespassing,  and  under  what  circum- 
stances? 

Under  what  circumstances  may  a  constable  break 
open  an  outer  door  in  execution  of  a  wanant  ? 

What  is  essential  to  be  proved  to  constitute  the 
offence  of  burglary  I 

Can  a  person  who  has  sworn  to  his  belief  of  a  fact, 
be  under  any  and  what  circumstances  indicted 
for  perjury  ? 

Where  stolen  property  belonged  to  a  company  of 
many  persons*  is  it  necessary  to  name  them  all 
in  the  indictment,  or  what  other  mode,  if  any, 
may  be  adopted  ? 

What  acta  constitute  the  offence  of  larceny  ? 

What  are  the  offences  still  punishable  with 
death? 

When  and  how  do  you  proceed  to  obtain  security 
for  the  good  behaviour  of  a  person  ? 

In  what  manner  is  the  real  estate  of  a  person  af- 
fected who  is  convicted  of  felony  ? 

Are  accessaries  before  and  accessaries  after  the 
&ct  punished  differentlyi  and  if  so,  in  what 
respects? 


Are  there  any  and  what  instances  of  oompalsioB 
or  necessity  which  afford  en  excuse  for  coia- 
mitting  an  offence  ? 

What  is  the  jurisdiction  of  the  Central  Criminal 
Court,  both  as  to  the  nature  of  the  offences, 
and  the  counties  to  which  it  extends  ? 

Is  there  any  and  what  appeal  in  criminal  cases  f 


CIRCUMSTANTIAL  EVIDENCE, 

Case  of  Cblia  Tippins,  tried  4md  food 
ouiLTr  ofMDBDBR  of  her  child  at  the  ioM 
Oloucester  Assizes. 

At  the  last  assizes  for  the  county  of  GW 
cester,  Celia  Tippins,  the  wife  of  John  Tippins, 
a  painter  at  Bristol,  was  indicted  for  the  moitier 
of  her  infant  child.  From  the  evidence  it  ap> 
peared  that  shortly  after  her  marriage  with  Tip* 
pins,  in  September,  1838,  they  qnartelled,  aof 
she  left  her  husband  and  went  to  reside  at  Here- 
ford. During  her  residence  in  that  city,  it 
alleged  that  she  formed  a  connexion  with  ooe, 
Thomas  Lee,  that  she  left  him  in  May,  1  $2% 
and  having  returned  to  Bristol  in  October  bsit 
she  was  delivered  of  a  son  (the  child  she 
charged  with  having  murdered),  who  was 
tered  by  herself  in  the  name  c^  *'  Richard  Le^ 
the  child  of  Thomas  Lee  and  Celia  lippins* 
Shortly  after  her  confinement,  her  husband  sod 
her  back  to  Hereford  to  her  mother,  reqoestin 
that  she  would  assist  her  in  obtaining  some  $tm 
port  for  the  child  from  Lee,  and  expressing  ha 
willingness  to  receive  and  protect  his  wife,  if  ^ 
was  not  burdened  with  the  support  of  the  (^lilL, 
She  reached  Hereford  with  the  child  in  a  sust 
of  great  distress  and  fatigue,  and  upon  applicft* 
tion  to  Lee  he  refused  to  give  her  any  thin^ 
and  pushed  her  out  of  doors.  She  left  H 
ford,  on  her  return  to  Bristol,  with  the  child 
the  1st  of  November,  and  on  the  2nd 
Slimbridge,  in  the  county  of  Glouoeater, 
rently  much  fatigued,  the  weather  being 
wet.  She  left  blimbridge  the  same 
with  the  child,  and  arrived  at  Newport  wi 
it  at  six  in  the  evening.  The  body  of  the 
was  subsequently  found  in  a  watercoone, 
twenty  yards  from  the  road,  and  on  beii^ 
bended  at  her  husband's  house  at  Briator  on 
following  Tuesday,  the  dothes  whidi  had 
worn  by  the  infant  were  found  in  her 
It  was  shown  that  the  road  from  SXmi 
Newport  would  have  brought  her  for 
tance  along  the  side  of  the  Gkraeestv 
Berkeley  Canal,  into  which  she  oeM 
thrown  her  infont  if  it  had  been  Imt  olgeci 
destroy  it,  and  in  a  great  degree 
The  jury  having  retumdl  % 
Mr.  Baron  Gumey  pronooiioad 
death  on  the  prisoner. 


Lam  lUportg^ 
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Mn  Godson,  llio  meoiber  for  KuUermiiister,  I 
vho  was  of  eooDMl  for  the  prisoner,  being  dit- 
sjtis&id  with  the  evidence  on  which  the  conTio- 
tion  was  chiefly  founded,  on  the  13th  of  April 
addressed  ft  letter  to  Lord  Normenby,  forwarding 
I  petition  in  fiiTour  of  the  priaoner,  requesting 
his  Loniship  8  ettention  to  tne  case,  and  urging 
ibe  propriety  of  referring  the  medical  eridence  to 
the  examination  of  some  eminent  surgeon*  as  it 
iras  at  complete  variance  with  all  medical  antho- 
Ttr.  On  the  same  day  Mr.  Godsoo  received  an 
laswer  from  Lord  Normanby»  stating  that  the 
irisoDer  would  receive  a  pardon  on  condition  of 
ransporcation  for  life.  Mr.  Godson,  on  the  1 6th 
if  April,  again  addressed  a  letter  to  Lord  Nor- 
lunby,  statmg  that  he  was  not  satisfied  with  the 
oDdition  impoeing  tranmortation  for  life,  and 
Uting  that  the  medical  evidence  upon  which  the 
QDviction  was  chiefly  fonnded  was  eo  erroneous 
hat  the  prisoner  was  entitled  to  a  pardon,  or  at 
Brthest  to  the  punishment  of  imprisonment.  To 
kis  second  application  on  behalf  of  the  prisoner 
dr.  Godson  received  no  answer  till  the  4th  of 
4a?,  when  he  was  informed  that  the  prisoner 
ad  been  removed  to  the  Lunatic  Asylum  for  the 
ounty  of  Glocescer,  it  having  been  certified  to 
jotd  Normanby  that  she  had  become  insane. 

The  trial  and  conviction  took  place  on  the  6th 

f  April.     From  that  day  the  unfortunate  pri- 

vner  was  kept  in  suspense  until  reason  gave  way, 

period  of  eighteen  davs  having  elapsed  £rom 

be  date  of  Mr.  Godson  a  letter.—- rimes. 

SmptvM  yatliamrnt* 

HOUSE  OF  LORDS.— Afay  11. 
4ew  Bill   vor  thb   etiTEa  AoMiNunrRA- 

TION   or  JUSTICB. 

The  Lord  Chincbllor  moved  the  second 
eading  of  this  bill.  His  Lordship  made  a  long 
latement  for  the  purpose  of  showing  that  the 
Chancery  Courts,  as  at  present  constituted,  were 
mnfficient  to  perform  the  immense  increase  of 
rasiness  which  came  under  their  cognisance,  and 
)roposed  some  alterations,  of  which  the  following 
ire  the  leading  points  : — 

That  there  should  be  two  new  judges  in  Chan- 
cery, to  be  called  Vice-Chancellors,  making  al- 
together three  Vice>-Chancellors. 

That  there  should  be  a  new  Master  in  Chan- 
cery. 

That  the  Master  of  the  Rolls  should  be  per- 
manently Vice-President  of  the  Judicial  Com- 
iniuee  of  the  Privy  Council. 

That  this  committee  should  have  power  to  call 
on  the  1 5  judges  for  their  opinions. 

That  the  equity  jurisdiction  of  the  Court  of 
Bxcheqaer  should  be  abolished. 


Sub  Utportt. 


VICE-CHANCELLOR'S  COURT, 

Dec.  20. 

LBNWOX  9.  LBNNOX. 

LEOkCY^^^Construetion   of  a   bequest  to   a 

Woman  surviving  any  Husband^  and  she 

dying  unmarried. 

In  this  case  Samuel  Lennox,  by  his  will,  dated 
4th  April,  1835,  gave  to  trustees  £4,000.  upoa 
trust  after  his  decease  to  invest  the  same  in  Go- 
vernment Securities,  and  to  pay  the  dividends  to 
his  daughter,  Ann  Lennox,  for  her  life,  or  to  any 
person  whom  she  should  by  writing  appoint  to  re* 
ceive  the  same,  to  the  intent  that  the  dividends 
might  be  enjoyed  by  his  said  daughter  during  her 
life  for  her  sole  and  separate  use,  independently 
of  any  husband  with  whom  she  might  intermarry, 
and  so  that  she  should  have  no  power  to  antici- 
pate the  same ;  and  after  her  decease,  upon  trust, 
or  to   the  said  trust-monies  as  the  testator'a 
daughter  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  in  trust  for  all  her  chil- 
dren ;  hot  in  case  there  should  be  no  child,  who 
should  attain  the  age  of  twenty-one  years,  or  be 
married,  then  as  to  the  said  trust-monies,  if  hia 
said  daughter  should  survive  any  husband  with 
whom  she  might  intermarry,  in  trust  for  hia  said 
daughter,  her    heirs,  executors,  administrators, 
and  assigns,  for  her  or  their  own  absolute  use  and 
benefit ;  but  if  the  husband  of  his  said  daughter 
should  survive  her,  then  in  trust  for  such  person 
or  persons  as  his  said  daughter  should,  by  her 
will,  as  if  she  were  sole  and  unmarried,  appoint ; 
and  in  default  of  appointment,  in  trust  for  such 
person  or  persons  who  at  the  decease  of  his  said 
daughter,  would  have  become  entitled  thereto 
under  the  statute  for  the  distribution  of  the  effects 
of  intestates,  if  the  said  Ann  Lennox  died  poa- 
sessed  thereof  intestate  and  without  having  mar- 
ried.    The  testator  died  on  the  1 3th  June,  1 836. 
The  trustees  laid  out  the£4,000.  according  to  the 
trusts  of  the  will,  and  paid  the  dividends  to  Ann 
Lennox,  until  her  death,  in  the  month  of  March, 
1839,  intestate,  and  without  ever  having  been 
married.    The  testator's    widow  claimed    the 
£4,000.  as  administratrix  of  Ann  Lennox  ;  but 
the  trustees  refused  to  act,  except  under  the  cU* 
rection  of  the  Court ;  and   the  quesUon   wna, 
whether  by  the  death  of  Ann  Lennox,  intestate 
and  unmarried,  the  iB4,000.  became  undisposed 
of  and  fell  into  the  residue  of  the  tesUtor's  eaUte, 
or  whether  it  went  to  her  personal  repreaentaiWea. 

Mr.  K.  Bruce,  for  the  plaintiff,  cited  Detoia  ir. 
Norton,  (2  P.  Wma.  309) ;  Doe  v.  SKippard, 
(Douglas,   76)  ;  Swayne  ▼.  Snuth^  ( \  Sim.  |fc 
Stu.  66) :  and  Murray  v.  Jonea*  (^  Ve».  & 
Bea.  313),  to  shew  that  a  party  cannot  n^MnVate 
upon  what  waa  intended  to  be  done  H^^^ea«tf 
.in  case  a  geocrrf  beijuest  should   fm\l.  ^xV,o«it 
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liaving  words  which  ^lectlf  ipecify  the  inten- 
tioiiy  and  contended  that  she  has  as  much  not 
survived  as  survived  her  husband. 

Mr.  Wigranif  for  the  administratrix  of  Ann 
Lennox,  said  the  cases- which  have  been  men* 
tioned,  but  not  particularly  quoted  on  the  other 
aide^  are  those  upon  which  I  mean  to  rely  ;  the 
first  Murray  v.  Jones,  in  which  the  testatrix, 
statii^  her  power  to  appoint  by  will  under  a 
settlement,  left  the  interest  of  two-thirds  of  a 
eertttn  sum  of  stock  vested  in  trustees  to  £.  M. 
for  life,  and,  after  her  4ssth,  the  capital  to  her 
children ;  and  also  of  the  other  third  in  case  of 
the  death  of  persons  to  whom  it  was  given. 
And  after  several  other .  bequests,  the  testatrix 
provided,  that  "in  case  she  herself  should  have 
but  one  child  living  at  her  death,  or^  in  case  she 
should  have  children,  whether  sons  or  daoghters, 
who  should  all  but- one  die  in  her  lifetime,  then 
that  her  trustee  shoidd  stand  possessed  of  her 
whole  residuary  personal  estate,  in  trust  for  E.  M. 
and  her  children,  upon  the  same  trusts  as  were 
declaied  of  ths  previous  gifts  to  the  said  £•  M." 
The  testatrix  then  diec^  having  never  had  a 
child;  and  the  question  was,  whether  £.  M. 
and  her  children  could  claim  under  the  residuary 
clause.  And  it  was  held,  that  the  testatrix, 
never  hairing  contemplated  such  an  event  as  her 
own  death  without  children,  being  a  condition 
on  which  £•  M.  and  her  children  were  to  take, 
the  limitation  of  the  residue  took  effect.  Then 
Janes  v.  Weitcomb^  (Pr.  in  Ch.  316),  where  a 
testator  devised  a  term  of  years  to  his  wife  for 
life,  and  after  her  death  to  the  child  she  was 
then  enceinte  with ;  but  if  such  child  died  before 
twenty-one,  then  he  devised  one-third  part  of 
the  said  term  to  his  wife,  whom  he  appointed 
executrix ;  the  wife  happened  not  to  be  enceinte 
at  the  time,  and  so  the  contingency  upon  which 
the  devise  to  her  was  to  take  place  never  hap- 
pened. It  wss  held,  first,  that  the  devise  to  her 
was  good,  though  the  contingency  never  hap- 
pened ;  secondly,  that  she  should  have  the  un- 
disposed surplus  of  the  personal  estate,  which 
should  not  go  in  a  course  of  administration.  In 
that  case  the  residue  was  given  upon  supposition 
that  a  child  would  be  bom  ;  here  it  is  the  same, 
on  the  supposition  that  the  daughter  would 
marry.  In  that  case  it  was  nothing  to  the  tes- 
tator whether  the  child  was  bom  or  not ;  but  the 
interests  were  to  be  protected  of  anv  child  that 
might  be  bora ;  ao^  here  it  was  nothing  to  the 
testator  whether  his  daughter  married  or  not, 
but  merely  protection  was  to  be  given  in  case  of 
marriage.  The  case  of  Makinnon  v.  Sewell^ 
(5  Sim.  78,  2  M.  &  K.  202),  theie  was  a  be- 
quest of  a  residue  to  D.  for  hfie^  with  remainder 
to  her  daughter  L.  if  she  should  aurvive  her 
moAer  and  attain  tweuty«-one;  but,  if  not^  then 
to  such  other  chiMrcD  of  D.  as  should  be  living 


at  their  iBotber's.  decsMS^  mi  shoild 
twenty-»ooe,  then  over  to  M.  D.snrvivedba 
daughter  L.,  and  hec  only  other  child  attaoMJ 
twettty«one,  but  died  in  b«r  life  time;  aad  it «« 
held,  that  on  the  death  of  D«,  leaving  no  dbil- 
dren,  the  bequest  over  to  M*  took  eAsft.  Ad 
in  the  case  of  Prestwidf  ▼•  Gfnornhnd^ 
(6  Sim.  17 1)^  a  testatrix  diiosted  the  inlesiBt  si 
her  residuary  estate  to  be  appliod  in  dcftajsf 
the  expenses  of  the  ednea^on  of  her  nephews  G. 
and  C. ;  and  the  priuciBal  t^  be  applied  ddiu 
in  binding  them  i^iprentices  ait  the  age  ^A^km* 
teen^  or  to  be  reserved  till  tboy  a^sined  iwcat^ 
one,  to  oonmence  business*  And  the  tcsutoi 
went  on  to  say,  **  In  the  event  of  G.  and  GL, 
both  or  either  of  them,  being  settled  before  tUi 
will  comes  in  force,  I  provide  that  the  next  bif 
(J.  or  H.)  have  the  benefit^  and  so  on."  A 
and  C.  survived  the  testatrix,  hot  died  a 
twenty«ooe :  held,  that  J»  and  H*  were 
to  the  residoe.  Aiton  v*  Brooks  (7  Sim. 
is.  another  authority  in  support  of  tiua  bill. 
Meadows  v.  Parry  (L  V.  ds  Boa.  124), 
was  a  gift  of  a  reiiilue  to  R*  P^,  in  case  all 
children  which  the  testator  should  happen 
have  should  die  before  coming  of  age,  at 
period  the  shares  previously  given  to  thom 
made  distributable,  and  in  the  teetater*s  "~ 
Theiestat(»  died  without  having  ever,  had 
children ;  and  it  was  held,  that  his  having 
dren  was  not  a  condition  precedent  and  tht 
of  the  residue  took  effect. 

Mr.  Knight  Bruce  replied.      The 
Davies  v.  Norton  he  never  heard  qo 
there  A.  seised  in  fee  had  a  son  B.  and  a 
C,  and  devised  his  lands  to  his  son  B.  is 
genersl,  and  if  his  son   B.  shoijdd  die 
issue,  and  his  wife  should  survive  him,  thea 
wife  to  have  the  premises  for  lifo,  xemaindv 
G.  in  fee.     B.,  the  son,  died  without  issue,  ' 
the  testator's  wife  died  before  him.     It  was 
that  C.  was  not  entitled  to  the  remainder  b 
because  the  contingency  was  annexed  to  all 
devises  over ;  there  the  mention  of  the  wiiie 
merely  for  the  purpose  of  introduring  her 
estate.     Thus  in  the  case  of  Doe  v.  '^^ ' 
(Douglas,  74),  under  a  devise  of  land  to 
to  pay  £t20  of  the  rents  and  profits  to  the 
tor's  daughter,  and  the  rest  to  bet  husband 
the  whole  rents  and  profits  to  the  hosbsnd 
the  daughter's  death ;  and  in  case  tba 
should  survive  her  husband,  then  (the 
the  use  of  the  daughter  for  life,  and  afttt 
death  to  the  use  of  her  son  in  tail,  Aao  it 
heirs  of  the  body  of  the  husband  hffi» 
ter,  then  to  the  heirs  of  her  body,  tha 
heirs  of  the  husband ;  the  daughter  Uy 
her  husband,  the  limitations  ovec  fiapt  W 
effect,   the  contingency  not  hi^^ 
her  life  estate ;  but  affecting  aBlbj^inAff 
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dooi,  »ai  •peratiog  ts  a  condkio&  precedent. 
Audi  b  tfae  case  of  Swayne  y»  SmM,  (\  Sim. 
&  St.  55),  the  tanie  doctrioe  was  recognued  by 
Sir  John  Leach,  who  tsj^  ^*  It  \a  not  veiy  easy 
to  find  a  Mtiafiictorj  reason  why  the  testatrix 
should  have  intended  that  the  tlvee  legatees  of 
tiw  three  sons  of  stock  should  take  if  the  sister 
died  without  child  or  husband,  having  been  mar- 
ried, which  would  be  the  eflfect  of  this  will ; 
uid  thst  the  same  legatees  should  not  take  if  the 
sister  died  without  child  or  husband,  not  havmg 
Uen  asrried*'' 

The  Vic£-Chakc£LLor— The  question  is, 
whether  it  can  be  collected  on  the  face  of  the 
will,  that  it  was  the  intention  of  the  testator  that 
(lie  J^acies  should  pass,  other  than  by  reason  of 
the  iiact  of  marriage.  I  think  that  the  simplest 
of  all  the  eases  is  Jones  v.  Wutcamb  ;  ana  all 
the  others  in  eflfect  are  founded  on  il :  therei  the 
li&utation  was  to  the  child  the  testator  s  wife  was 
encieote  with;  but,  if  such  child  died  before 
twcDty-oney  then  he  devised  one-third  oTer. 
The  &ct  was,  she  was  not  enciente.  The  ques- 
bOQ  was,  whether  she  wss  entitled  to  the  one- 
third.  There  was  nothing  to  prevent  the  wife's 
ukiDg,  except  the  fact  of  a  child  being  alive  to 
tiVe  it  from  her.  It  is  immaterial  m  effect 
vhether  he  said,  if  no  child  should  live  to  attain 
tveoty-ooe»  or  whether  he  said,  if  a  diild  die 
before  sttaiaing  twenty-onci  that  the  ultimate 
Hmitation  is  to  take  effect.  When  an  ultimate 
limitation  is  to  take  eiect  on  the  failure  of  the 
preceding  gift,  and  the  kngni^e  which  describes 
the  preceding  gift  happens  to  be  not  in  terms 
applicable,  then  the  meaning  is  clear  that  the 
gi^over  should  take  effect;  but  it  cannot  be 
overlooksd  that  tDarriage  was  the  evvnt  which  he 
coQtemphitedi  Plainly,  the  circumstance  of  its 
passing  away  frqm  the  bulk  of  his  property  is 
Dade  to  depend  on  the  fact  of  his  daughter  there- 
after nmnrymg :  it  might  have  been  different  if 
the  daughter  had  been  married.  If  the  testator 
bad  meant  that  his  daughter  should  take  in  the 
event  simply  of  her  being  unmarried,  he  might 
h&re  said,  in  trust  for  my  daughter  Ann  Lennox 
oDly;  aod  then  ho  might  have  gone  on  to  say, 
''but  if  the  husband  of  my  daughter  shall  sur- 
vive her,"  then  over.  But,  instead  of  doing 
'bat,  I  am  of  opinion  that,  for  the  purpose  of 
mirklng  the  general  intention  not  to  let  the  cor- 
piK  go  away,  excq»t  on  marriage,  he  says,  if  the 
i4id  daughter  should  survive  any  husband  with 
^^om  she  might  intermarry,  then  in  trust  for  his 
"^gHter.  I  think  here  that  the  testetor  did  not 
^^rA,  on  the  face  of  the  will,  that  the  legacy 
snoold  pass  away  from  his  estate,  unless  in  the 
^^^i  01  the  daughter's  marrj'ing.  So  the  tes- 
^f  has  described  the  Tery  ev«nt,  on  the  hap- 
pening of  whicb  it  waa  to  go  over :  and  it  must 
p>.  UHder  these  circumstances,  to  the  residuary 
'■^gilees. 


ROLLS*  COURT.— Jfay  6. 


Williams  t^.  Nixon  akd  others. 
ExBCLTORs — their  liabiUties  for  the  acts  of 

each  other. 

Eees  Williams,  by  his  will  dated  July,  1824, 
devised  to  the  defendants,  John  Trinder  Nixon 
and  Alexander  William  Mills,  after  certain  lega- 
cies all  the  residue  of  his  personal  and  all  his 
real  property  upon  trust  to  pay  testator's  wife 
i^OO.  a  year,  nis  three  sisters  £\0,  each  per 
annum,  an   annuity   to  his  son  George  Rees 
Williams,  and  to  pay  certain  other  annuities, 
and  then  he  directed  Nixon  and  Mills  to  invest 
the  residue  of  his  rents  and  dividends  upon  Go- 
vernment or  real  securities,  so  as  to  accumulate 
until  his  son  George  Rees  should  attain  45, 
and  then  to  pay  the  whole  of  the  annual  produce 
to  his  son  for  life,  and  afler  his  death  to  his 
son's  widow.     The  testator  died  in  1 826,  leaving 
Nixon  and  Mills,  his  executors,  surviving,  who 
proved  his  will.     George  Rees  Williams,  the 
son,  died,  and  appointed  his  wife  sole  guardian 
to  his  children,  the  plaintiffs.     By  the  decree, 
which  was  made  on  the  30th  of  January,  1836^ 
there  was  a  reference  to  the  Master  to  take  an 
account  of  the  personal  estate  of  Rees  Williams, 
come  to  the  hands  of  Nixon  and  Mills.     The 
Master,  by  his  report,  dated  August  I,  1838, 
certified  that  ^13,304.  had  oome  to  the  hands 
of  Alexander  William  Mills,  and  that  he  had 
disbursed  ^^7,029.  leaving  a  sum  of  £6,113. 
due  from  him.     A  part  of  this  sum  Alexander 
W.  Mills  had,  by  his  answer,  admitted  to  be  in 
his  hands  on  account  of  his  personal  estate,  but 
had  failed  to  pay  the  same  into  court,  pursuant 
to  an  order  which  had  been  made  by  the  court 
on    the  14th  of  November,    1833.     A  small 
dividend,  however,  had  been  received  from  his 
estate ;  but  there  still  remained  due  from  him  a 
sum  of  £5,489.  7s.  6d,     But  although   Mr. 
Mills  was  in  June,  1826,  in  debt  to  the  tes- 
tator's estate,  yet.  still   his  co-trustee,   J.  T. 
Nixon,  bad  joined  with  him  in  the  sale  of  the 
sum  of  £567.  \^$.  5d.  Three  per  Cent.  Reduced 
Bank  Annuities,  which  had  produced  a  sum  of 
£480. 

Mr.  Pemberton  contended  that  under  these 
circumstances,  Mr.  Nixon  must  be   considered 
as  having  been  goOty  of  a  breach  of  trust,  and 
consequently  liable  to  make  good  the  sums  for 
which  his  co-executor  was  a  defaulter.      Mr« 
Nixon,  by  proving  the  wiU,  had  accepted  the 
trust,   notwithstanding   which   he  had  allowed 
Mr.  Mills  to  take  and  retain  the  dividends  to  mo 
large  an  amount,  though  he  ought  to  have  seen 
that  they  were  invested  as  directed  by  the  tes- 
tator's will. 

Lord  LangOALE  said,  the  question  waa,  '^^i©^ 
ther  the  defendant  Nixon  waa  to  be  chained  ^itK 
monies  of  the  testator  which  were  to  be  recieivea 
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by  his  co-executor,  Mr.  Mills.  If  an  executor 
knew  that  the  funds  received  by  his  co-executors 
were  not  applied  according  to  the  will,  he  would 
in  respect  of  that  negligence  be  charged  with  the 
amount.  The  testator  here  having  invested  these 
persons  with  the  character  of  executors,  had  in- 
trusted them,  and  each  had  a  separate  right  of 
receiving  the  testator's  property.  There  was 
money  in  the  funds  and  other  property.  He  di- 
rected several  annuities  to  be  paid,  and  was  pos- 
sessed of  a  leasehold  estate.  Both  executors 
proved  the  will,  and  each  became  entitled  to  re- 
ceive the  profits.  Mills  received  the  dividends. 
If  Nixon  Knew  his  co-executor  was  misapplying 
the  property,  he  became  liable  himself,  because  he 
was  a  witness  of,  and  an  acquiescing  party  in,  the 
application.  He  must  have  known  that  there  was 
stock,  and  that  the  dividends  were  received  by 
Mills,  but  he  might  have  reason  to  believe  they 
were  applied  in  satisfaction  of  the  annuities.  The 
action  had  proceeded  on  the  ground  that  Nixon, 
in  point  of  fact,  knew  all  he  might  have  known. 
He  must  have  known  the  contents  of  the  will,  and 
the  value  of  the  property,  of  which  he  had  to 
make  a  statement,  but  it  did  not  appear  that  he 
knew  what  Mills  had  done,  and  he  aid  not  think 
that  the  Court  had  ever  gone  to  the  extent  now 
sought.  —_.«._» 

COURT  OF  QUEBN^S  BENCH.— JIfay  6. 
Sittings  in  Banco, 

COOK  V.  FRENCH. 
BILL  OF   BXCHANGB—NOTICB  TO  THB  DRAWER. 

In  this  case  an  action  had  been  brought  by 
the  holder  of  a  bill  of  exchange  against  the 
drawer,  and  which  had  been  dishonoured  by  the 
acceptor,  Mr.  Duterran.  When  the  bill  was 
dishonoured,  the  following  note  was  sent  by  the 
holder  to  the  defendant : — *'  I  beg  to  inform  you 
that  Mr.  Duterran's  acceptance  for  J6200.,  drawn 
'and  endorsed  by  you,  and  due  July  1,  has  been 
presented  for  payment  and  returned,  and  now  re- 
mains unpaid.  Yours,  &c."  On  the  trial  the 
jury  gave  a  verdict  for  the  plaintiff,  and  a  new 
trial  had  been  moved  for  on  the  ground  that  this 
notice  was  insufficient,  inasmuch  as  it  did  not  give 
the  defendant  notice  of  the  nature  and  extent  of 
his  liability. 

The  Court  was  of  opinion  that  the  notice  was 
suffidient. Rule  retused.  (a) 


COURT  OF  COMMON  PLEAS— May  13. 

MiSSBNGER  0.    SOUTHBT. 

l^ROMissoRT  NoTB.—What  is  sufficient  notice 

of  dishonour? 
In  this  case  the  plaintiff,  the  holder  of  the  de- 
fendant's promissory  note  which  had  been  dis- 


(a)  See  Miuenger  v.  SouShty,  post 


honoured,  wrote  him  as  follows : — ^  This  is  lb 
inform  you  that  the  bill  I  took  of  you  for 
^15.  ^5.  6^.  is  not  took  up,  and  4s.  6d.  ex« 
pences  and  the  money  I  must  pay  immediatelj.'* 
Proceedings  took  place,  and  at  the  trial  the  plun* 
tiff  had  a  verdict  for  the  amount  of  the  note. 

A  rule  nisi  was  afiterwards  had  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  ea- 
tered  for  the  defendant,  on  the  ground  of  the 
want  of  sufficiency  of  the  notice  of  dishonour. 

Cause  was  shewn  this  day,  and  TniDAL,  CJ., 
in  giving  the  judgment  of  the  Court,  said  that  thr 
rule  laid  down  by  the  House  of  Lords  mSolerU 
V.  Palmer  (I),  the  Court  was  bound  by,  tai 
that  the  notice  in  this  case  was  not  suficiett 
within  that  rule.  According  to  the  natural  coo- 
struction  of  the  letter  it  seemed  rather  to  point  Id 
presentment  of  the  note  to  some  third  person  wi 
liable  in  this  action.  The  words  '*  and  4s.  6<i 
expence,*'  could  not  be  held  to  convey  any  poa* 
tive  intimation  of  that  having  been  incurred  ftr 
noting  the  bill. 

Rule  made  absolute* 


(1)  1  Bing.  N.  C.  194 ;  1  Seott  2.  CUikr 
and  Fin.  {Dom,  JProc.)  08.  In  that  cu», 
which  was  an  action  by  the  bolden  ^aicit 
the  indorsers  of  a  bill  of  exchange  for  i£68) 
drawn  the  25th  of  April,  1825,  by  Josefk 
Keats,  on,  and  accepted  by,  Daniel,  Jone^ 
and  Co.,  payable  at  Williams,  Boi^iess,  tai 
Co.'s,  eight  months  after  date. 

Payment  having  been  refused  bj  ths 
acceptors  when  the  bill  became  dne,  tkt 
attornies  of  the  holders  wrote  to  the  indonM 
as  follows :— "  A  bill  for  JB683.,  drawn  If 
Mr.  Joseph  Keats,  upon  Meesn*  Daaie^ 
Jones,  and  Co.,  and  bearing  jomr  iodoiMi 
ment,  has  been  put  into  our  hands  by  til 
assignees  of  Mr.  J.  it.  de  Alzedo,  wA 
directions  to  take  legal  measures  fi>r  the  i^ 
covery  thereof,  unless  immediately  paid  ts^ 
gentlemen,  your  obedient  servants." 

At  the  trial  of  the  cause*  before  Lan 
Tbntbrdbn,  the  only  question  was,  wheAii 
this  letter  amounted  to  notice  of  the  &< 

I 

honour  of  the  bill,  withont  which  notice  M 
indorser  would  not  be  responsible.  17pM 
that  point  Lord  Tbntbrdsx  t^  iimam, 
hound,  at  nisiprius,  by  the  deeisioo  ia  Bitl 
ley  ▼.  Case,  (4  Bam.  and  Qttm.  9K^ 
Where  it  was  held  that  a  notioa  of  tk  fi^ 
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ioacwr  of  a  bHl  of  exchange  must  contain  ||  c.  58.    It  will  not  be  lofficient  to  say  **  it 


ao  intimation  that  payment  of  the  bill  had 
been  refused  bj  the  acceptor,  and  therefore, 
that  a  letter  merely  containing  a  demand  of! 
pejment  was  not  a  enfficient  notice.  How-  • 
ever,  obeenring  that  the  sam  was  large,  and  i 
the  question  of  importance,  he  Bagg08ted| 
that  the  defendant  might  tender  a  bill  of 
exceptions,  as  the  readiest  mode  of  obtain- 
ing the  opinion  of  the  highest  tribanaL 

A  bill  of  exceptions  was  tendered  and 
sealed  accordingly,  and  argued  in  the  Court 
of  Exchequer  Chamber,  when  that  Court 
iraaDimously  confirmed  the  authority  of 
Hartley  ▼.  Gue^  and  held,  that  a  letter  de- 
manding payment  and  threatening  proceed- 
ings at  law,  did  not  amoant  to  notice  of  the 
dishonour  of  a  bill.  (See  7  Bing.  530.) 

From  this  decision  an  appeal  was  made  to 
the  HousB  of  Loans,  and  the  Judges  being 
sommoned  to  hear  the  argument, 

Pabk,  J.  declared  the  unanimous  opinion 
«f  the  Judges  present,  (WUlianUf  B»,  Bol- 
kuid^  JB.9  Alderganj  B.^  Patieion^  J., 
Taunton^  J.y  lAttledaUf  J.^  Vaugfum,  •/., 
Gmelee^  J.,  Parkj  J.)  that  the  letter  of  the 
plaintiff's  attomies  did  not  amount  to  notice 
/of  the  dishonour  of  the  bill,  as  such  a  notice 
ought,  in  express  terms,  or  by  necessary  im- 
flication,  to  convey  full  information  that 
the  bill  had  been  dishonoured. 

LoKO  Bbougham,  C,  said  the  Judgment 
of  the  Court  below  must  be  affirmed,  with 
costs  not  exceeding  £350.,  on  the  ground, 
that  after  the  decision  of  Hartley  v.  Com^ 
and  the  sanotton  given  to  the  authority  of 
tbat  decision  by  the  unanimous  judgment  of 
the  Court  of  E:cchequer  Chamber,  and  the 
oth  edition  of  Bi^ley  on  Bills,  the  present 
case  was  too  clear  for  an  appeal,  and  af- 
firmed the  Judgment.  S.  C.  1  Bing.  N.  C, 
VXy, — From  these  cases  a  notice  of  dis- 
honour must  express  the  fact  of  the  bill  hav- 
ing been  presented  and  dishonoured,  a  mere 
demand  of  payment  is  not  sufficient.  See 
also  6  Dow.  and  R.  505 ;  and  6  &  7  W.  4. 


has  been  returned  unpaid.'' 
V.  Frenchf  ante. 


also  Cook 

EoiTOB. 


COURT  OF  EXCHEQUER.— i4pri  SO. 
Sittings  in  Banco, 

MORTIMBR   V,    WRIGUT. 

Farxnt  ano  Child. — Liability  of  a  Father 
for  Debt  incurred  by  his  Chitd^  a  Minor, 
for  Board  and  Lodging, 

Mr.  F.  K.  Lee  showed  cause  against  a  rule 
for  a  noD-suit,  or  for  a  new  trial,  which  had 
been  granted  in  this  case.      The  action  was  one 
in  which  the  plaintiff  sought  to  recover  a  sum  of 
money  from  the  defendant,  as  the  lather  of  a 
young  man,  aged  twentv,  who  had  incurred  a 
small  debt  for  board  and  lodging  during  his  ill* 
ness  in  the  house  of  the  pkintil*.     These  facts 
being  proved  at  the  trial,  the  plaintiff  put  in  and 
relied  on  the  defendant's  letter  in  answer  to  the 
application  for  the  debt,  which  was  iu  the  fol- 
lowing terms : — **  I  am  sorry  to  hear  Joseph  is  %o 
ill.     You  have  written  home  for  money,  but  I 
cannot  advance  any  at  this  time,  being  harvest. 
But  Joseph  will  be  of  age  soon,  when  he  will  be 
able  to  pay  you  what  he  owes  you,  being  en- 
titled to  some  money/'     This,  it  was  contended 
by  the  plaintiff's  counsel  at  the  trial,  was  not 
any  evidence  to  bind  the  defendant  to  pay  this 
claim,  but  the  learned  Baron  Rolfe,  by  whom 
the  cause   was  tried,  refused  to  nonsuit,  and 
leaving  the  case  to  the  jury,  a  verdict  was  given 
for  the  plaintiff.     The  present  rule  having  been 
obtained,  it  was  now  urged  in  support  of  the 
verdict  on  the  first  point,  that  the  letter  in  qaes* 
tion  contained  evidence  of  an  admission  of  liabi- 
lity on  the  port  of  the  defendant  sufficient  to  go 
to  the  jury  to  warrant  them  in  inferring    that 
there  was  an  implied  contract  between  the  par- 
ties.     A  father  was  not  indeed  bound  by  lavr  to 
pay  the  debt  of  a  son,  but  very  little  evidence 
was  necessary  to  fix  him  with  such  a  liability, 
and  the  jury  were  quite  justified  in  construing 
this  letter  into  an  admission  of  the  fathers  liabi- 
lity.    The  authorities,  moreover,  were  in  favour 
of  this  position,  and  would  be  seen  by  reference 
to  the  cases  of  Blackburne  v.  Mackie^  1  C.  and 
P. ;    Nicholls  v.  Allen,  3  C.  and  P.,  36;    and 
Low  V.   mikin^   6  Ad.  and  El.,  TIB^^   in 
which  latter  case  &  father  had  been   \xe\d  Uable 
for  clothes  supplied  to  his  son  while  at  acViooV, 
while  there  was  no  proof  whatever  t\\at  Yie  ever 
even  saw  them  in  use* 

The  CouRT,i»ithout  calling  upon  WVx  •  Knowls* 
to  support  his  rule,  made  it  absolute  iot  enXAntig 
a  nonsuit.  There  was  no  evidence  ^YxitUvet  V 
go  to  the  jury  of  any  contract  on  ^^^^  ^J 
defendant  to  pay  the  plaintiff  »    ovmiwu     i^« 
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no  dodbt  a  teoml  obBgation  on  tbe  part  of 
tlie  hth»  to  snpport  his  child,  bat  no  le^  one 
more  binding  on  him  than  on  any  other  relation, 
the  only  difference  being,  that  the  proximity  of 
his  connexion  would  lead  juries  more  readily  to 
infer,  from  circumstances,  a  promise  to  do  so,  or 
admission  of  liability.  Beyond  this  letter  there 
was,  however,  no  circumstances  whatever,  and 
the  case  must,  therefore,  be  decided,  as  all  others, 
upon  the  construction  which  that  letter  ought 
to  bear.  Looking  at  its  terms,  then,  they  did 
not  appear  to  the  Court  to  contain  any  passage 
which  admitted  any  contract  or  liability  to  pay 
anything  for  the  son.  The  whole  case  went  to 
show  that  the  son  had  been  in  the  habit  of  sup* 
porting  himself,  and  the  father,  on  being  applied 
to  in  his  son's  illness,  rather  to  assist  him  as  an 
act  of  kindness  than  as  an  obligation,  declined 
to  advance  anything,  adding  that  his  son  would 
soon  be  in  a  situation  to  pay  what  he  owed  to 
the  plaintiff.  Throughout  this  there  was  no 
passage  to  &x  any  liability  on  a  contract  express 
or  implied  upon  the  defendant,  and  the  case  was 
wholly  without  foundation.  The  case  of  Low 
V.  Wilkin^  moreover,  on  which  such  stress 
had  been  laid  by  the  plaintiff's  oounsel,  as  re- 
ported, was  not  one  to  which  the  Court  conM 
bring  themselves  to  assent,  as  it  went  quite  to 
remove  the  foundations  of  the  law. 
Rule  absolute  for  a  nonsuit. 


(1)  That  case  was  an  action  of  assumpsit 
fbr  cloCheB  sold  and  delivered.  The  plain- 
tiff, a  tailor,  proved  that  the  clothes  were 
famisked  to  defendant's  son,  a  boy  at  school, 
without  the  fiither's  permission,  and  worn  $ 
the  boy,  when  sent  to  the  school,  seemed  in 
want  of  clothes ;  that  when  he  went  home 
fer  the  liolidaja,  he  took  the  clothes  in  ques- 
tion with  him,  but  was  not  wearing  them ; 
and  he  returned  to  school  with  them.  The 
defendant  lived  at  a  short  distance  from  the 
flohool.  It  did  not  appear  that  he  had  given 
any  direction,  or  made  any  provision  (or 
supplying  his  son  with  clothes,  nor  was  there 
may  direet  proof  that  the  father  had  ever 
seen  them«  The  judge  (Parkb,  B.)  being 
of  opinion  that  there  was  no  evidence  to  go 
to  the  jury,  directed  a  nonsuiti  and  Black' 
hum  V.  Matkay  (1  Car.  and  Payne,  \)  was 
cited.  A  rule  Nisi  for  a  new  trial 
gmatedf  uyou  the  ground  that  there  waa 
some  evidence  to  charge  tbe  defendaal  tirai 
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the  contract  between  tbe  &thnr  and  die 
tradesman,  in  such  a  case,  might  be  expresi 
or  implied,  and  that  it  ought  to  have  gone 
to  the  jury  whether  there  was  not  an  impHtd 
authority  from  the  defendant  for  the  supply 
of  the  clothes,  for  which  Baker  r.  Kmm 
(2  Stark,  N.  P.  C.5  01.)  was  cited. 

After  showing  cause.  Lord  Dsithak,  C.  J.« 
said,  a  fiither  is  properly  liable  for  any 
necessary  provision  made  for  hte  infitnt  sob. 
In  this  instance  the  father  was  Kving  at  a 
short  distance  from  the  place  where  the 
goods  were  supplied;  there  was  no  evideoer 
that  he  had  authorized  the  master  of  the 
school,  or  any  other  person^  to  provide  tht 
boy  with  clothes,  or  that  he  had  in  any  way 
furnished  a  supply  fbr  that  purpose.  If  fa# 
wished  to  relieve  himself  from  liabili^,  I  de 
not  see  why  he  should  not  have  proved  thst 
he  took  such  steps  to  provide  fbr  his  sod  m 
rendered  this  supply  unnecessary.  11^  ia*'^ 
deed,  the  order  had  been  given  under  eir* 
cumstanees  which,  of  themsdvea,  allowed  aa 
impropriety  in  giving  it,  the  case  wo«M 
have  been  different.  I  think  it  was  for  the 
jury  to  say,  upon  die  iaets,  whetker  or  ast 
there  was  an  implied  authority  fram  tim 
father  that  these  clothev  8lu»Qld  be  fff^ 
nished. 

Pattisok,  J.,  said,  there  waa  aome  evip 
deuce,  though  not  a  stnmg  case.    The 
went  home  with  the  etotbea,  and  we  are 
to  suppose  that  whfle  at  home  he  abut 
up  in  a  box.    The  rest  of  die   oonrt 
ourred,  and  tbe  rule  was  made  nfttrfiflt 
set  aside  the  nonsuit.^-Bnrroa. 


Kbnnbt  i;.  HcrrcHimoH. 

JuDGB's  Order  upon  a  Sumfons— -ftui 
4M  to  the  tnms  of  Service  iO€Ui4o 
Judgment. 

In  this  case  .the  plaintiff 
the  defendant's  plea«  a  summons' 
for  time  to  join  in  demurrer;  and't 
^^^ ||nade  an  order  for  two  dava'  tune, 
ttsent  of  the  attoraies  for  plainliS  « 
This  order  was  made  at  kalf^ns«tfMr  ia  J 
afternoon  of  the  22nd  of  Januaiy,  mWmi' 
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Ky  fire.  It' WW  Bei'  muftAf  howcftr,  muil  be- 
tween two  and  tkrat  o'clock  on  the  following 
4tj,  on  tbo  Borning  of  whidi  athalf'pMt  dcTcii, 
U)e  pUintiff  stgaed  judgment. 

A  rale  iVtfi  luving  been  obtained  for  setting 
•i^ide  this  jadgment,  after  showing  Gsose, 

Parks,  B.,  said,  the  attoniey»  it  is  true,  may 
k&ve  been  present  at  the  making  of  the  order. 
Hut  bow  can  he  know  from  thia  whether  the 
opposite  party  will  elect  to  draw  up  tbo  drder 
tnd  serve  it  or  not?  The  real  question  is» 
what  is  a  reasonable  time  to  allow  turn  to  make 
tbst  election?  When  die  parlies  live  within 
ukj  reasonaUs  diatsnce  of  each  other,  there  is 
unple  time  from  five  in  the  afternoon  until  nine 
tt  night  to  serve  an  order  of  this  description. 
lat  at  all  events  it  onght  to  be  served  before  the 
ipesing  of  the  office  next  morning,  or  rather  in 
jtrictnessy  before  the  time  when  the  clerk  of  the 
^posite  attorney  would  have  to  leave  his  office 
sr  the  ptirpose  of  being  present  at  the  opening 
tf  it  at  deven.  Then  as  to  the  affidavit  A 
lerits,  it  is  insufficient,  for  a  man  might  with  a 
ife  conscience,  interpret  the  word  '^  defence*' 
)  ^ignify  merely  a  denial.  The  defendant  had 
etter  amend,  on  the  terms  of  pleading  instantly 
od  issuably,  and  taking  short  notice  of  trial. 

The  rest  of  the  coart  concurred. 

Leave  to  amend  on  terms. 


Sittings  in  Banco. 

May  6. 

Vy8B  t?.  Wakefield. 

OyB!fA3fT.^*Ll7B    POLlCY. CONSTRUCTION 

of  CevenatU  to  afpemr  at  Insurance  Office 
and  to  perform  all  the  Conditions  of  the 
Insurance,  and  not  to  do  any  act  that 
should  avoid  the  PoHcy. — Dbmurreb. 

The  defendant  had  entered  into  a  covenant 
hh  the  plaintiff  to  appear  at  any  insurance- 
ice  thcQ  established,  within  Loudon  or  the 
Jls  of  mortality,  for  the  purpose  of  having  an 
jurance  effected  on  his  life,  and  to  answer  the 
loal  queatioos  touching  the  state  of  his  health 
id  as  to  his  aga ;  and^  further,  that  he  would 
)t  afterwards  So  any  act  whereby  such  insurance 
oght  be  aYoided  or  prejudiced,  and  that  he 
ould  weQ  aad  fidthfully  perform  all  the  condi- 
Ms  of  die  inturance.  In  pursuance  of  this 
)venant,  it  appeared  the  defendant  attended  at 
le  Rock  losuiancs  Company's  office,  and  an- 
vered  the  necessary  questions  ss  to  health,  a^e, 
c.  The  plaintiff  subsequently  effected  an  in- 
irance  on  the  life  of  the  defendant  at  the  office 
J  >Te-meQtioDedi  One  of  the  conditions  of  the 
isunsMe  WBSy  that  the  defendant  should  not  go 
Qt  of  Eofope.  Hie  Afimdant,  howavec,  did 
'}  beyond  the  Emits  preseribed»    and,  conse- 


quently the  several j>femiuja8,nf  £81  per  annum, 
paid  by  the  plaintiff  in  respect  of  the  policy,  were 
forfeited,  and  the  insurance  became  void.  The 
plain  tiff,  therefore,  brought  his  action  for  a 
breach  of  covenant.  The  defendant  demurred 
to  the  declaration,  on  the  ground  that  he  had 
received  no  notice  of  the  particular  condition  of 
insurance  which  he  had  violated.  The  question 
wsfy  whether  the  plaintiff  was  bound  to  have 
given  notice,  or  whether  the  defendent,  in  fulfil- 
ment of  his  covenant,  was  not  bound  to  ascertain 
the  conditions  of  the  insurance. 

Mr.  Cowling  contended,  that  die  pkintiff 
need  not  have  given  notice  to  the  defendant, 
when  the  latter  nad  covenanted  to  perform  all 
the  conditions  of  any  insurance  which  the  plain- 
tiff should  effect  on  his  life  within  the  bills  of 
mortality ;  that  no  such  insursnce  could  be  ef- 
fected without  the  defendant's  knowledge ;  and 
that,  as  his  residence  was  limited  within  certain 
bounds,  the  defendant  ought  to  have  ascertained, 
by  inquiry,  what  the  conditions  upon  which  his 
life  had  been  insured  were. 

Parbb,  B.  said,  that  if  the  covenant  applied 
to  any  insurance  to  be  effected  in  the  Rock  In- 
surance Office,  it  was  clear  that  the  plaintiff  was 
not  bound  to  give  notice.  On  the  other  hand, 
if  the  covenant  applied  to  '*any  insurance  office,!* 
without  specifying  any  one  in  particular,  then  it 
was  equally  clear  that  the  delendant  ought  to 
have  received  notice  of  the  conditions. 

Lord  Abinoer  said  he  thought  that  the  de- 
fendant  was  entitled  to  judgment  on  two  grounds. 
In  the  first  plaee,  he  was  of  opinion  that  if  it  were 
unnecessary  on  the  part  of  the  plaintiff  to  furnish 
notice  with  regard  to  the  conditiona  of  any  in- 
surance effected  within  the  bills  of  mortality,  it 
should  be  held  to  be  equally  unnecessary  if  the 
specified  limit  were  all  EngUnd.     The  phtintiff 
had  reserved  to  himself  the  option  of  choosing 
the  time  to  make  the  insurance,  and  when  there 
was  so  extensive  an  option  possessed  by    the 
plaintiff,  he  thought  the  defendant  entitled  to  the 
notice.      Besides  the  covenant  was  not  merely 
to  observe  the  usual  conditions  of  an  insurance, 
but  to  perform  any  conditions  which  might    be 
made.      There  might   have  heen  a  condition 
that  the  defendant  should  abstain  from  a  particu- 
lar kind  of  food,  or  from  a  particular  practice, 
and  of  such  conditions  the  defendant  would  cer- 
tainly be  entitled  to  notice.  ^^. 

Parks,  B.  concurred  with  hia  Lordslnp.  and 
said  he  thought  thsfc  the  correct  interpretation 
of  tha  covenant  waa,  thai  the  de&ndsot  h^  ^^^ 
dertaken  to  p^orm  aay  condition  of  a  l»oliey  «f 
iMuianoe  of  which  he  should  raeewe  aotiea^ 

Tha  wst  of  the  Court  eoncumd. 

Jud^nsnl  far  ihe  defendant. 
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QUEEN'S  BENCH. 

sirrmos  after  bastbr  term,  1840. 

Middlesex. 
Over. 

London. 

Monday,  May  18tli.     (Adjournment  day.) 
Tuesday,  May  19th. 
Wednesday,  May  20th. 

COURT  OF  COMMON  PLEAS. 

Sittings  appointed  after  Easter  Term. 

Middlesex* 
Saturday,  16. 

London. 

Monday,  May  18;  Tuesday,  19;  and  Wed- 
nesday, 20. 

Common  Juries  only  will  be  taken  these  sit- 
tings. 

EXCHEQUER  OF  PLEAS. 

Sittings  at  A^ut  Prius  in  Middlesex  and  Lon- 
don, before  the  Right  Hon.  James  Lord  Abinger, 
Chief  Baron  of  her  Majesty's  Court  of  Exche- 
quer, after  Easter  Term,  1840. 

Middlesex* 
Saturday,  May  16.  1  r»«^«««  !««•-». 
Monday,  May  1 8.    \  ^^°"'"^"  '^''""•- 

London. 
Tuesday,  May  19. — Adjournment  Day,  Com* 
mon  Juries. 

Wednesday,  May  20. — Common  Juries. 
The  court  will  sit  at  half-past  nine. 


QUEEN'S  BENCH. 


Easter  Term,  1 840. 

Ist  May,  1840. 
This  Court  will,  on  the  14th  instant,  hold 
aittingSy  and  will  proceed  in  disposing  of  the 
business  in  the  Special  Paper  on  that  day.  A 
list  of  the  cases  to  be  heard  will  be  immediately 
exhibited  on  the  outside  of  the  Court  of 
Queen's  ^ench,  and  df  the  Chief  Justice's 
Chambers.  By  the  Court. 


NOTICE  TO  CORRESPONDENTS. 

GuiLlBLMUs. — We  do  not  reject  your  meri- 
torious answer  to  Prob.  25,  Vol.  III.  We  haTe 
taken  some  pains  with  the  examination  of  your 
answer,  and  that  bv  E.  A.  (which  is  of  some 
length,)  and  we  think  both  deserving  of  attention. 
We  therefore  intend  next  week  to  notice  your  an- 
swer to  the  first  of  the  seven  classes  into  which 
E.  A.  has  divided  this  extensive  subject.     Be- 


tween yon  the  Ph>bleb  vriU  beaolved  so  as  to  bi 
advantageous  to  yourselves  and  really  useful  to  ill. 

£.  A. — We  have'  admitted  into  our  Ubciry 
the  last  edition  of  Ardibold  by  Chitty  (Ed.  7). 
Your  letter  upon  Problem  XXV.  Vd.  UL 
shall  have  attention  next  week. 

C.  B. — See  our  note  to  the  Letter  by  £.  A 
ante. —  We  can  give  you  no  satisfactory  auswc 
as  to  the  publishing  a  Digest  of  our  Repom, 
We  have  not  aa  yet  had  sufficient  eneoursge 
ment  to  encounter  the  labour  and  expense. 

A  Subscribes — Watford. —  Your  reqee< 
does  not  come  within  our  rules;  we  camid 
however  refuse  a  request  so  modestly  made/a 
once.  We  are  not  aware  that  the  deciaioD  u 
Luffkin  V.  Nunn  has  been  disturbed.  Yci 
may  refer  to  Deim  v.  (jartwright^  4  East*  29. 
Doe  V.  Luffkiny  id.  221.  The  deciatoo  u 
Luffkin  V.  Nunn  demands  great  attention ;  th 
purchaser  had  voluntarily  placed  bimsdf  in  t 
situation  in  which  it  was  his  interest  to  refbi 
his  consent,  without  which  the  Lease  comk 
not  be  sustained. 


NOTICE  TO  SUBSCRIBERS. 

We  are  so  pressed  as  to  be  compelled  to  dda 
the  pubFication  of  the  Index  to  Vol.  111.  tUl  nc^ 
Saturday,  when  it  shall  appear. 


ERRATUM. 


Ante  p.  S3,  RoUa'  Court— Vlner  e.  Tangban  n 
Anothei^-a7^  —  for  <<  Tenant  for  Life  witkoui  t^ 
peachment  of  waste,"  read— Iti^waeAaMe  Ux  waste 


LAW.-LAIDMAN'S  ORIOINAL  AGENC 
CHARGES  OFFICE,  123,  Chancery  Lu 
(opposite  the  Common  Pleas*  Offices). 

L.  LAID  MAN,  during   many  years 
tical  experience  as  a  Managing  Clerk,  ha^ 
felt  the  inconvenience  to  the  Profession  for 
want  of  a  Collector  of  Country   Solicitors' 
Under- Sheriffs'  Charges,  communicated  bis  i 
thereon  to  many  of  the  largest  firms  (agency 
otherwise),  and  begs  to  state  that  the  above 
is  established  with  the  approval  of  the  Prof< 
generally,  as  evidenced  by  the  fact  of  Solid 
Under-Sheriffs,  and  their  Agents,  daily 
accounts  in  L.  L.'8  office  for  collectioo. 
rences  will  be  given  to  firms  of  the  first  n 
lability,  as  also  to  several  Members  of  tbe 
The  terms  will  be  5  per  cent,  for  euins 
exceeding  £5, ;  7  J  per  cent,  if  40t.  and  s 
exceeding  £5. ;  10  per  cent,  if  undbt  40ts. 


Printed  by  Oborob  Norman,  at  bis  Matiac  Om 
29,  Maiden  Lane,  in  the  Parish  of  8t  ¥wid,  CM 
Garden,  in  the  Coontj  of  XlddleieB  «aMA  PaMH 
by  JoHK  llxGHABiMi,  Law  BbolqMWVl^  V" 
Street,  in  the  Pariah  of  St.  Prnii^M  la  Ifcti  Iti 
in  the  aty  of  London.— 8atiirdqr»  Migr  It,  tW 
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P*oBL»if  4.  Vol.  4.— CojrrRACTs.— Vendor 
:md  PtJKCHASER.— In  what  cases  will  equity 
pemit  Uie  eontnetlDg  parties  to  make  time 
the  esseoeo  of  a  contract    •  • 

A5SWERto  Problsx  S5.  Vol.  3.— "On  what 
mbjccti  miy  reUefbe  obtained  bja  hUl  tn  Oian- 
eery.**    By  Ouilibj.mu8.  •    • 

A  luwer  to  the  same  Problem,  by  E.  A .  eontinued. 

Articled  Clerks  who  passed  their  Examination  at 
the  Hall  of  the  Law  Soeiety,  Easter  Term,  1840. 

PosTAOB  Labels  nnder  the  Proteetfoa  of  the 
Statnte,  3  and  4  W.  IV.  c.  97.    . 

Lav  Reports. 

CB  A  VCERY. 

isnier's  Bankroptcy. — Exparte  Holmes. — Spe- 
cial Case. — Ai^iesl  from  the  Court  of  Review. 
—Sc RETT-— Accepting  Bills  for  the  accom* 
nodatioa  of  the  Bankrupt,  who  deposited  them 
with  his  Banker  for  his  floating  balance.— The 
Banker  proved  the  debt,  and  recoTcred  a  divi- 
dend.—The  Surety  afterwards  paid  the  Bills. 
—Whether  the  Surety  is  entitled  to  recover 
the  dividend  from  the  Bankers,  and  to  stand 
hi  their  plaee  for  fhtore  dividends     . 


Queen's  Bench. 
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Reffina  v.  Price — Births,  Marriage,  and 
Deaths  Registration  Act,  6  &  7  W.  IV, 
c.  86. — **  Whether  an  indictment  is  sustainable 
in  point  of  law  for  a  violation  of  this  act,  and 
wliether  the  Registrar  can  demand  the  informa- 
tion." 

Exchequer. 

Cam  r.  Bryce  and  Another. — Separate  Use. 
-^Personal  Property  settled  upon  a  Woman, 
before  her  Marriage,  to  her  separate  use 

Lewis  r.  Gompertz. — Bill  of  Exchange. — 
What  is  sufficient  notice  of  dishonour  to  an 
indorser  .... 

Prbbogatzyb  Court. 


68 
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New  Will  Act.— '^  As  to  sufficient  exeeutloii 
and  lunacy,  the  deceased  having  committed 
suicide  ;  the  verdict  of  the  Coroner's  Jury  be- 
ing temporary  intanity,  and  the  will  eaecnted 
the  day  before  the  death."  ,  ,    ib. 

Order  appointing  Common  Law  Examiners  63 

Courts  of  Common  Law. — Sittings  In  Riid  after 
Easter  Td'm  •  .  •  64 


New  Queen's  Counsel 


ib. 


ESSAY  III. 


ON   THE  ENGLISH   LAW 

or 

BAILMENTS. 

lOnUimimi  from  page  36.) 

X7E  will  now  proceed  to  the  second  class 
o(  Lord  HoWBh^LiXmtntA,  viz. — Com- 
odaium  or  lending  gratis.     The  responsi- 
ihy  of  the  bailee  in  this  class  is  more  strictly 
ibrced,  the  loan  being  to  the  advantage  of 
e  bailee  and  not  as  in  the  first  class  for  that 
the  bailor,  and  he  will  be  made  responsi- 
e  for  slight  negligence. 
There  are  four  obligations  imposed"  upon 
e  borrower^  and  these  are  the  result  of  the 
vll  and  the  common  law.  (a) 
1.  To  take  proper  care  of  the  thing  bor- 
rowed^ 


(a)  Domat.  B.  1,  tit.  5.  s.  %  ».  u 

You  IT. 


2.  To  use  it  according  to  the  intention  of 

the  lender ; 

3.  To  restore  it  at  the  proper  time ; 

4.  To  restore  it  in  proper  condition. 

The  right  of  using  the  thing  bailed  is  strictlj 
confined  to  the  use  of  the  thing,  and  the  cofi- 
ditions  upon  which  that  use  was  granted. 
(6)  If  therefore  A  lends  his  horse  to  B  to 
ride  to  York,  B  must  not  ride  to  New- 
castle, if  he  doeS|  and  any  accident  should 
occur  to  the  horse,  however  inevitable,  he 
will  be  held  responsible  (c).  So  if  A  lends 
B  her  jewels  to  wear,  this  will  not  authorize 
B  to  lend  them  to  C,  to  wear.  Bat  if  a  man 
lends  his  horses  and  carriage  for  a  month  to 
a  friend  for  his  use,  there  a  use  by  any  of  his 
family,  or  for  family  purposes,  may  be  fairly 
presumed;  though  not  a  use  for  the  mere 

(b)  Bringloe  t.  Marriee,  1  Mod,  210,  3  Sallc.  271. 
(e)  See  Jones  on  Bailments  08, 06,  VQ,  Cro.  Jac,  244, 
2  Ld.  Raym.  009,  916, 2  Bolatr.  SOU. 
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en  the  J^gUsh  iaw  of  BailmeniM. 


benefit  of  strangers.  In  Bringloe  v.  Morrice^ 
an  action  of  trespass  was  brought  for  immo- 
derately riding  the  plaintiff's  horse.  The 
defendant  pleaded  that  the  horse  was  lent  to 
him  by  the  plaintiff,  and  license  given  to  him 
to  ride  him,  and  that  by  virtae  of  the  license 
the  defendant  and  his  servants,  'alternately 
had  ridden  the  animal.  The  plaintiff  de- 
murred; and  the  Court  on  the  demurrer, 
held,  that  thelicense  was  annexed  to  the  person 
of  the  defendant,  and  could  not  be  communi- 
cated to  another ;  for  this  riding  was  matter 
of  pleasure.  And  North,  C.  J.  took  a  differ- 
ence, where  a  certain  time  is  limited  for  the 
loan  of  «  horse,  and  where  not.  In  the  fitist 
case/  the  borrower  has  an  interest  in  the 
horse  during  that  time ;  tind  in  that  case  his 
servant  may  ride,  but  in  the  other  case  not 
A  difference  was  also  taken  between  hiring  a 
Iiorse  to  go  to  York,  and  borrowing  a  horse. 
In  the  first  place,  the  party  may  allow  his 
servant  to  ride,  in  the  second,  not. 

It  is  somewhat  remarkable  ih^X  Blackstome 
arid  Lord  HoUj  should  have  considered  that 
the  same  degree  of  responsibility  attached  to 
a  hailee  for  Aire,  and  to  a  borrower — the  con- 
tracts are  wholly  unlike.  BUickstone  says, 
''  Siring  and  borrowing  are  also  contracts  by 
which  a  qualified  property  may  be  transferred 
to  the  hirer  or  borrower;  in  which  there  is 
only  this  difference,  that  hiring  is  always  for 
a  price,  or  stipend,  or  additional  rccompence; 
borrowing  is  merely  gratuitous.  But,  thelaw 
in  both  cases  is  the  same.(d)  Mr.  Ch^nstian, 
in  bis  note  to  this  passage,  observes,  *^  the 
learned  Commentator  has  here  followedZor^ 
HoUf  who  has  treated  a  commodatum  and  a 
locaiio^  without  distinction  ,(e)  but  this  seems  to 
be  properly  corrected  by  Sir  William  Jones,{f) 
who  concludes,  that  the  hirer  of  a  thing  is 
answerable  only  for  ordinary  neglect;  but 
that  a  gratuitous  borrower  is  responsible 
even  for  sl^ht  negUgeneCy^g)  and  that  the 
bommers  incapacity  to  exert  more  than  or- 


id)  2  Com.  453. 
(/)  BaUm.  86. 


(e)  ante.  Vol.  iii.p.  401. 
{g)  Id.  120. 


dinary  diligence,  will  not  even  on  the  grQirod 
of  impossibility,  fiimish  a  sufficient  excuse 
{or  slight  neglect ;  as  the  borrower  ought  ta' 
have  considered  his  own  capacity,  before  he 
deluded  his  friend  by  engaging  in  the  under- 
taking.(A)     Pothier  says  the  borrower  ooghi 
to  exert  all  possible  care,  suth  as  theraort 
care  All  persons  apply  to  their  own  afiairs;  %rA 
that  be  is  liable  not  only  for  a  slight  fiiak  bit 
for  the  slightest  faulty  de  levissim^  culpa.(i) 
The  Pandects  say,  *^  Exactisaimam  dllig«i- 
tiam  custodieridae  rei  prestare  compellitur,itfe 
sufficit  ei,eanaem  diligentiam  adhibere,qQas 
sub  rebus  adhibet,  si  alios  diligentiur  costs* 
dire  poteHt.'^A^  The  care  ^'sacbastbefMlil 
careful  persons  apply  to  their  own,''  admia 
into  the  doctrine  a  qualification.     Where  dft 
lender^  for  instance,  is  aware  that  the  bo^i 
rower  is  incapacitated  fVom  taking  an 
As  if  a  spirited  horse  is  lent  to  a  raw  or 
youth,  or  to  a  weak  and  inefficient 
who  is  knotvn  to  be  auefa,  the  lender 
content  himself  with  such  diligeDce  as 
may  be  fairly  expected  to  use ;  and  he 
right  to  insist  upon  the  diligence  or  prude 
of  a  very  thoughtful  and  experienced  rider.ti 

So  t%at  the  term  siUght  Hagkdf  mmk 
construed  to  depend  upon  the  particolar 
cumstances  of  every  cas6.    The  role  of 
civil  law  that  ordinary  theft  constitates 
excuse,  because  it  can  scarcely  arise  wi 
some  default  or  negligence  of  the  bo 
may  be  relaxed  where  the  borrower  is  nof 
fault ;  as  if  A  borrows  a  silver  ewer  of 
and  afterwards  delivers  it  to  a  persoo 
extraordinary  fideh'^ty  and  vigilance,  to 
returned  to  B ;  if  it  should  be  stolen 
that  person  by  thieves,  without  any 
on  his  part,  A  would  be  excused^  so  if 
robbery  should  be  committed  by  open 
or  burglary,  (m) 


(A)  Id.  65.      (t)  Pr«t  k  Usage,  c.  S  i.  S.  srt.  S.  a^ 
(k)  Dig.  lib.  44.  tit.  7.  U  1.  a.^. 

{0  Jcnes  Bailm.  65.     i^tiner  Pi^itagc, 
B.  2.  art.  2.  n.  40. 

(m)  Pothier,  Pp6t  k  Usage,  c.  J,  ■. 
JoDe9,  Bailm.  69. 
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So  again  in  cues  of  extraordinarj  casoal- 
ties,  against  wbich  human  prudence  cannot 
hj  extraordiaaiy  diligence  goard  against,  as 
bj  fire,  the  fall  of  rains,  shipwreck,  pirates, 
enemiea,  mobs^  sadden  inundation,  sadden 
nekiMSi,  and  evvn  the  fivnds  of  strsngers, 
against  which  the  borrower  coold  nai  guard 
liiaself,  but  there  must  be  no  default  on  the 
part  of  the  borrower.  Sir  Wm.  Jones  sajs^ 
if  the  hoose  of  Caias  be  in  flames,  and  he, 
being  able  to  secare  one  thing  only,  saves 
aoam  of  his  own  in  preference  to  the  silver 
iver,  which  he  liad  borrowed  of  Titias»  he 
ihll  make  the  lender  a  compensation  for 
fteloss;  especially  if  the  ewer  is  the  more 
laioaUe^  and  would  conseqaentljr  have  been 
referred,  had  he  been  owner  of  them  both. 
Bven  if  his  urn  is  the  more  precious,  he 
iBst  either  leave  it  and  bring  awaj  the  bor* 
vved  vessel,  or  pay  TUim  the  value  of  that 
riuch  be  has  lost;  urdefs  the  alarm  was  so 
idden  and  the  fire  was  so  violent  that  no 
Uiberatton  or  selection  could  be  justly  ez- 
seted,  and  Ckdus  had  time  only  to  snatch 
f  the  first  utensil  that  presented  itself. 
This  is  the  doctrine  of  PoMgr^  who  argues 
^  the  borrower  is  obliged  to  use  the  most 
act  diligence  in  respect  to  the  thing  bor« 


the  foettf  and  the  horse  is  stolen,  he  shall  in 
that  case  be  chargeable^  for  if  he  had  gone 
as  I  directed^  the  horse,  perhaps,  would  not 
have  been  stolen.  This  sort  of  bailment  is 
mentioned  in  Bracton,  99 ;  but  in  this  case, 
if  this  horse  had  been  in  the  stable  of  the 
bailee,  and  stolen  thence  miihatU  his  dsfaiUi, 
as  perhaps  the  thieves  might  first  have  bound 
the  bailee,  and  then  have  taken  the  horse, 
he  shall  not  be  answerable.  Sraatan  says 
he  ought  to  take  the  utmost  care,  but  in  ifo 
place  says  he  shall  be  charged  where  no  de- 
fault was  in  him.    Such  is  also  the  Frenck 

Law  (p). 

{To  he  eonthuud.) 

PROBLEM  IV.  VOL.  IV. 


GOITTRACTS. 
VSHDOB  AND  P17K0BASBR. 

In  what  cases  will  equity  permit  the  con* 
traotihg  parties  to  make  time  the  essBDce  of 
a  contract. 

TO  TBX    SDrrOS   OF    THB    LXGAL    OUIIIB. 

ANSWER  TO  PROBLEM  25.  VOL.  3. 

By  GCIUBLMUS.   (1.) 


Bill  iv  Chancbey. — On  what  subjects  may 
relief  be  obtained  by  a  bill  in  Chancery  ? 

In  endeavouring  to  answer  tbis  problem,  I 

^1      J,     ,     ^        ,       ^1        ..  i  shall  avail  myself  of  Mr.  Maddock's  olassification 

•^ed,  and  he  bestows  less  than  his  engage- i^j  ^  ^^.^  ^^^  ^^^  ^  ^^^^  j,^ 

mt  mports,  when  he  uses  less,  than  he  J  didion  of  the  Court  of  Chancery.  It  is  as  fol- 
lows :^>  I.  Accident  and  Mistake ;  2.  Account; 
3.  Fraud ;  4.  Infants ;  5.  Specific  perfbrmance 
of  Agreements ;  6.  Trusts.  In  each  of  these 
cases  relief  may  be  obtained  by  filing  a  bill,  but 
in  some  of  them  it  is  not  the  only,  though  most 

»diovd  ruind  afi«»rfco«<W<,  wZa/wMod:!  "»"»"'»?•?' •*•?»*«*•  »-«•'  g««»»8  *•»•  "»«- 

>  tance  of  the  court. 
mnuM  fatalef  nan   tambitwr^  nin  fortSf 

ism  posseU  res  commodaius  sahas  facere, 

^  pratulit  (o). 


fplies  to  his  own  property  even  when  he 
iplies  it  to  a  case,  where  there  is  an  impos- 
l^iiity  of  saving  the  borrowed  property  as 
^11  as  his  own.— So  the  Pandects^Si  tn- 


Baeofiy  in  writing  upon  this  subject  says, 
leading  gratis  to  use  for  his  advantage, 
nere  the  borrower  is  strictly  bound  to  keep 
\  for  if  he  be  guilty  of  the  least  neglect  he 
kll  be  answerable,  as  if  I  lend  a  horse  to 
P>  to  the  norf A  of  England,  and  he  goes  to 


(k)  Bailm.  eO,  70. 
l<')I>%.Lib.lS,tit.6,].  5,i.4. 


1 .  Aeddsnt  and  Mistahe^r^^The  most  usual 
case  of  accident^  as  here  applied,  is  where  a  deed 
or  instrument  on  which  a  title  depends  is  acei« 
dentally  lost  or  burnt  or  has  been  cancelled  by  mis- 
take. Cases  of  mutaksy  in  which  relief  may  be 
obtained  by  bill  in  Chancery,  are  very  numerous. 
It  is  not  only  in  instances  of  palpable  mistake 
on  the  face  of  contracts  in  writing,  or  where  there 
has  been  obvious  misunderstanding,  that  Courts 
of  Equity  will  interfere,  but,  by  abating  the  ri- 


(p)  Code  Art.  1928.    See  also  Grotiaf,  B.  2,  e.  13, 
s.  13. 

(1)  See  Ante,  pp.  36, 43. 
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gour  of  t!ic  old  maxim,  *^  ignorantia  juris  non 
exctisat,'^  they  have  even  relieved  parties  from 
the  effects  of  a  contract  founded  on  a  misappre- 
hension oi  law.  Lord  Thurlow  once  said,  that 
money  paid  on  a  mistaken  notion  of  law  might 
be  set  right  at  any  length  of  line.  (Sec  Lans- 
downe  v,  Lansdowue^  Mos.  364  ;  Jones  v. 
Morgan,  1  Bro.  C.C.  219.)  The  following 
will  serTe  to  illustrate  the  general  nature  of 
cases  relievable  in  equity  on  the  ground  of 
mistake: — Where  a  deed  of  feoffment  is  not 
accompanied  by  livery  of  seisin,  it  is  invalid 
by  the  common  law  but  equity  will  supply  the 
defect.  Where  an  agreement  has  been  entered 
into  for  a  valuable  consideration  equity  will 
relieve  against  a  mistake  in  the  execution  of 
it.  (^Goring  V.  NeLsh,  3  At\i,  188.)  Defects  in 
the  execution  of  powers,  and  in  the  surrender  of 
copyholds,  have  also  long  been  relieved  against. 
But  the  court  has  been  most  frequently  called 
upon  to  afibidits  aid  in  cases  of  settlements  exe- 
cuted subsequent  to  marriage  purporting  to  be 
made  in  execution  of  articles  entered  into  before 
marriage.  Thus  where  the  words  of  the  articles 
would  create  an  estate  tail,  and  so  give  the  parents 
a  power  to  -defeat  the  intention  of  the  settler  by 
barring  the  issue,  equity  will  decree  a  strict  settle- 
ment, on  the  ground  of  mistake,  and  so  frame  the 
instrument  that  the  main  objects,  namely « the  is- 
sue of  the  marriage,  shall  not  be  defeated  of  the 
provision  intended  by  the  articles  of  settlement. 
(Fearne  Cont.  Rem.  112.)  "  W^here  a  term 
for  raising  portions  was  placed  after  an  estate 
tail,  but  should  have  been  before^  the  court  has 
rectified  the  mistake.  So  a  settlement  has  been 
reformed  according  to  the  intention  as  declared  in 
the  recital.  A  settlement  has  been  reformed  in 
•  favour  of  the  younger  children  against  the  bair  of 
-  the  mother  claiming  a  reversion,  upon. a  letter 
.  Irom  her  written  long  after  the  settlement,  stating 
what  her  intention  was.  (I  Madd.  Cha.  P.  66, 
.  and  cases  there  referred  to. )  One  of  the  most 
recent  cases,  in  which  the  court  has  interfered  to 
alter  a  settlement,  when  not  prepared  according 
to  the  intention  of  the  parties,  is  that  of  Keymer 
V,  Per  ring  f  to  which,  as  it  is  reported  in  ihe  Legal 
Guide,  (vol.  3,  p.  37 7»)  I  refer  your  readers^ 
without  more  particularly  mentioning  it.  ^'In 
regard  to  mistake  by  arbitrators,  it  has  been 
holden,  that  if  an  arbitrator  in  his  award  make  a 
plain  mistake,  either  in  the  law,  or  in  fact;  as 
where  an  arbitrator  miscakulates,  or  when  the 
judgment  is  right  but  the  premises  are  wrong,  a 
tnll  in  Equity  may  be  filed  against  the  party  in 
whoae  favour  the  award  is  made,  to  set  aside  the 
award ;  provided  the  submission  to  the  award  has 
not  been  made  a  rule  of  court,''  in  which  cafie 
other  proceedings  must  be  taken.  (See  1  Madd, 
-79.)  Equity  will  also  lend  its  aid  to  rectify 
a  mistake  in  a  will,  (  Williams  t,  Williams^  2 


Bro.  C.C.  87),  but,  it  is  said,  it  mutt  be  ajrp<i' 
tent  on  the  face  of  the  witL  (Wkitjit:ld  r. 
Clement,  I  Meriv.  402.)  And,  it  iswe11kno«n, 
parol  evidence  will  not  be  admitted  to  point  out 
the  true  meaning  of  the  testator,  where  the  ex- 
pressions made  use  of  in  the  will,  however  con- 
trary to  the  testator's  intention,  are  clear  and 
explicit. 

ANSWER  TO  THE  SAME  PROBLEM, 

BY  E.  A. 

(^Continued  from  Pctge  36.) 

Actuated  by  the  encouraging  hint  thrown  c^t 
in  your  last  I  proceed  with  my  answer  to  ih<t 
problem,  and  having  previously  disposed  « 
*^  accidents,'*  will  now  consider, 

2.  Accounts.^M  we  trace  the  origin  of  thf 
jurisdiction  exercised  by  courts  of  equity  in  casn 
falling  under  this  head,  we  shall  find  (3  Bli. 
Com.  163)  that  the  remedy  usually  resorted  tt>, 
to  compel  a  man  to  bring  in  uid  Settle  bis  accouou, 
was  an  action  of  account  at  commoo  law.  BtS 
it  being  found  by  experience  that  the  most  rei^ 
and  effectual  way  to  settle  these  matters  of  af< 
count,  was  by  bill  in  a  court  of  equity,  when  i 
discovery  might  be  had  on  the  defendiant^s  oatli, 
without  relying  merely  on  the  evidence  which  tte 
plaintiff  might  be  able  to  produce ;  these 
fell  into  disuse,  and  though  when  mn  aocouat 
once  stated,  nothing  is  more  commoo,  thaa 
action  upon  the  implied  atsumpsii  to  pay 
balance,  yet,  I  think  I  may  venture  to  assert : 
courts  of  equity  exercise  an  ahnoet  uni 
jurisdiction  in  matters  of  account,  and  1  th 
the  change  before  described,  may  be  ooo^der. 
as  resulting  principally  from  the  different  moc 
of  proof  adopted  in  the  respective  courts.  A 
to  give  an  idea  of  what  these  diffeicDl 
of  proof  are,  it  may  not  be  altogether  oseles 
introduce  a  passage  cited  by  Mr.  Western,  ir 
excellent  work  on  the  Constitution  and  Lavs 
this  country,  in  which  we  find  that  *'  a 
in  a  court  of  equity  has  the  protection 
from  his  own  conscience,  in  a  degree  in 
the  law  does  not  affect  to  give  him  p 
If  he  positively,  plainly,  and  precisely,  denies 
assertion,  and  one  witness,  only,  proves  it 
positively,  plainly,  and  precisely,  as  it  is  d 
and  there  is  no  circumstance  attaching  cn»B 
the  assertion  over-balancing  the  credit  due  to 
denial  as  a  positive  denial,  a  court  of  equity 
not  act  upon  the  testimony  of  tlut  witness. 
so  at  law,  there  the  defendant  is  not  heard, 
witness  proves  the  case^  and  however 
the  defendant  may  be  inclined  to  deny  it, 
oath,  there  must  be  a  recovery  against  bun."  ( 
Western's  Commentaries,  2  £d.  1 69.)  Thu 
see  that  when  facts,  or  their  leading 
rest  only  in  the  knowled^  of  the  party,  a 
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cf  equity  applies  itself  to  his  conscience,  and 
purges  him  apon  oath  with  regard  to  the  troth 
o(  the  tnusaction,  and  that  being  once  discovered 
the  judgment  is  in  most  cases  the  same  in  equity 
as  it  would  have  been  at  law.  And  it  is  owing 
to  a  want  of  a  similar  method  of  discovery  at 
Uw  that  the  conrts  of  equity  have  acquired  a 
concurrent  jurisdiction  with  every  other  court  in 
matters  of  account ;  as  incident  to  accounts  they 
take  a  concurrent  cognisance  of  the  administra- 
tion of  personal  assets,  consequently  of  debts, 
ie;:acies,  the  distribution  of  the  residue,  and  the 
cuuduct  of  eiecutors  and  administrators.  (See 
3.  Bht.  Com.  437.) 

As  no  action  can  be  maintained  at  law  for  a 
lcj;icy  (Deekesr,  if/ral/,  5T.  R.  690.)  or  for  a 
di%tnbjtive  share  under  an  intestacy,  (Jones  v. 
Tanner,  7.  B.  and  C.  545.)  courts  of  law  have 
BO  concurrent  jurisdietbn  with  courts  of  equity 
o\et  these  snlnects. 

A  Bill  in  Chancery  is  the  usual  mode  by  which 
vlief  is  obtained  by  partners  against  each  other, 
tj  principals  against  their  factors  and  agents,  by 
■ortgagors  against  mortgagees,  who  have  been  in 
iKisession,  and  tace  versa.  An  account  once 
Isted  <-aiuiot  be  re-opened,  except  for  frauds 
hown,  or  where  good  reasons  for  suspecting  it 
•n  be  adduced.  (1  Madd.  102.)  Where  liberty 
as  been  giren  to  surcharge  and  falsify,  the  onus 
fo'iandi  liee  on  the  party  applying  for  such 
berty.   (Gray's  Ch.  Pract.  1 17.) 

To  iLse  the  words  of  Blackstone,  it  would  be 
adie&s  to  point  out  all  the  several  avenues  in 
aman  afiairs,  and  in  this  commercial  age  which 
sad  to  or  end  in  accounts.  (75  Com.  437 .) 

3.  Frauds* — The  class  of  cases  which  may  be 
vanged  under  this  head,  will,  I  fear,  be  found 
ripre  nanaerottd  than  under  any  of  the  others 
hich  I  have  adopted,  indeed,  it  may  be  said, 
lat  thia  is  perhaps  the  most  fertile  source  of 

Eitv  jurisdiction.  Equity  will  not  only  give 
ef  where  fraud  has  actually  been  committed 
HL  will  even  interfere  to  prevent  fraud.  For 
as  purpose  it  will  not  allow  of  the  sale  of  a  trust 
tote  to  the  trustee,  {Lister  v.  Lister^  (3  Vcs. 
HI,)  nor  of  a  lunatic's  to  a  committee,  {Wright 
Proud^  I  3.  Ves.  136.)  nor  of  a  testator  to  an 
Cecutor,  (^Burden  v.  Burden^  1  Yes.  and  B. 
70.)  conceiving  that  persons  so  situated  must 
xes»arily  acnuire  a  knowledge  and  influence 
o;n  the  confidence  reposed  in  them  which  they 
«v  unduly  turn  to  their  own  advantage,  and  to 
le  injury  of  those  for  whom  they  were  trusted. 
7poa  this  principle  it  is,  that  gifts  and  sales  from 
fi«nt5  to  their  attorneys  and  solicitors,  and  gene- 
til  v  speaking,  of  all  transactions  of  a  pecuniary 
ature  between  persons  so  situated,  are  regarded 
^  courts  of  equity  with  a  jealous  eye,  and  will 
here  be  set  aside  on  grounds  which  would  not 
ffcct  snmilar  transactions  between  other  persons. 


||  In  many  cases  of  actual  impoaitio .  if  the 
I  fraud  can  be  clearly  established,  conrts  of  law 
I  will  give  rehef.  But  it  has  been  well  observed, 
Lord  Coke,  by  the  same  passage  of  4  Inst.  84. 
in  which  he  desires  to  confine  the  jurisdiction  of 
courts  of  equity  to  such  *'  frauds,  covins,  and  de« 
celts,  for  which  there  is  no  remedy  by  the  ordi- 
nary course  of  law,"  admits  that  all  frauds  are  not 
relievable  at  law.     (See  Fonb.  £q.  1.  66.) 

The  Court  of  Chancery  has  an  undoubted 
jurisdiction  to  relieve  against  every  species  of 
fraud,  (Co//  v.  WoUasion,  1  P.  W.  156 ;  Stent 
V.  hay  lis f  ib«  2 1 9).  The  variety  of  forms  which 
fraud  may  assume  sets  classification  entirely  at 
defiance,  and  as  new  devices  of  fraud  are  in- 
vented they  must  be  met  by  new  correctives, 
taking  care  of  course  not  to  clash  with  former 
resolutions,  ( ^Vebb  v.  Rorke,  2  Sch.  and  Lef. 
'  6^i6 ;  Sawyer  v.  Vernon^  1  Vcr.  387,)  and  to 
!  this  end  courts  of  equ  ty  have  with  prospective 
sagacity  always  avoided  imprudently  hampering 
themselves  by  defining  what  shall  be  held  to 
constitute  fraud. 

Voluntary  conveyances  are  set  aside  by  courts 
of  equity  iu  every  instance  as  against  subsequent 
I  purchasers.  They  are  also  void  against  creditors 
'whose  claims  existed  prior  to  the  conveyance. 
I  They  are  not,  however,  void  against  creditors 
,|havins;  claims  at  the  time,  if  made  before  and  in 
consideration  of  marriage,  or  even  in  pursuance 
of  a  parol  agreement  before  marriage,  (/>Kacfa« 
V.  DutenSf  1  Yes.  195).  For  marriage  is  regarded 
by  the  Court  as  a  valuable  consideration  even 
I  when  no  portion  is  given  to  the  wife,  and  there- 
fore  places  her  on  as  good  a  footing  as  the 
creditors. 

For  what  shall  be  deemed  voluntary  convey- 
ances, vide  Sugden.  Vend,  and  Pur. 

Wills  are  in  some  measure  an  exception  to 
the  general  rule  that  equity  has  jurisdiction  in 
all  cases  of  fraud  ;  for  if  relating  to  personals  it 
carv  only  be  set  aside  in  the  Ecclesiastical  Court, 
nnd  if  it  ralato  to  real  estate  all  a  court  of  equity 
can  do  in  the  first  instance  is  to  direct  an  issue 
devisavit  vel  non  to  a  court  of  common  law. 
(P  ember  ton  v.  Pemberton,  13  Ves.  297;  Ben^ 
nett  V.  WadCf  2  Atk.  324 ;  Jones  v.  Jones^  2 
Mer.  171  ;  Jones  v.  Frost,  Jac.  4()7). 

Underhand  agreements  which  comprise  the 
partial  compromise  of  a  debtor  with  some  or 
one  of  his  creditors  unknown  to  the  rest,  marriage 
brokage  bonds,  a! id  the  sale  of  a  man's  interest 
to  procure  another  an  office  or  employment  under 
the  crown  are  all  relieved .  against  in  equity  as 
being  fraudulent  in  their  nature  or  opposed  to 
public  policy. 

If  any  one  person  obtains  an  undue  advantage 
at  the  expence  of  another,  and  owes  his  success 
to  any  artifice,  trick,  or  deceit,  such  artifice, 
trick,  or  deceit,  will  be  relieved  against  in  equity, 
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it  being  there  deemed  a  fraud ;  and  what  is  of  | 
the  greatest  importance  is  that  no  length  of  time 
can  be  pleaded  as  a  bar  to  relief  under  such  cir- 
cumstances. ^'  The  next  question  is,  whether 
delay  will  purge  a  fraud  ?  Never  while  I  sit 
here/'  said  Lord  Northington,  in  Alden  v.  Ore- 
goryt  (2  Eden,  285,)  '*  every  delay  arising  from 
fraud  only  aggravates  its  injustice  and  multiplies 
the  oppression/'  But  it  must  be  borne  in  mind 
that  fraud  alone  must  be  the  occasion  of  the 
delay ;  for  if  it  be  partly  owing  to  distressed  cir- 
cumstances, or  anv  other  cause  thau  sheer  fraud, 
length  of  time  will  bar.  A  decree  obtained  by 
fraud  will  be  set  aside,  and  equity  will  relieve 
against  a  verdict  so  obtained. 
.  But  the  most  useful  jurisdiction  of  courts  of 
equity  is  perhaps  the  powers  thev  possess  of  re- 
straining by  injunction  a  party  mm  doing  that 
which  in  justice  and  good  faith  he  ought  not  to 
do ;  this  is  a  very  usual  mode  of  obtaining  relief 
in  Chancery  and  comes  under  the  present  head, 
as  being  grounded  on  the  jurisdiction  of  the 
court  to  interfere  in  the  prevention  of  fraud. 

An  injunction  is  a  prohibitory  writ  directed 
to  the  defendant,  and  must  be  prayed  for  in  the 
bill  which  sets  forth  the  plaintiff's  right  to  the 
relief  prayed.  (See  1  Ves.  and  ^.  314.)  I  shall 
not  enter  into  the  subject  of  injunctions  more 


fully  here,  but  refer  such  of  your  fsidas  n  irr 
desirous  of  obtaining  further  infonnation  oa  i 
subject  of  so  great  importance,  to  tbeli^a/  Gwa/k, 
vol.  3,  p.  115,  where  it  will  be  found  that  tbt 
subject  is  amply  treated  of. 

On  the  same  ground  of  fraud  courts  of  eqattj 
will  allow  a  purchaser  of  an  esute  to  hoM  it 
against  a  person  who  has  the  right  thereto,  if 
such  person  permitted  or  encouraged  the  pv- 
chaser  to  buy  it  of  anotheri  although  such  petsoa 
having:  the  right  might  be  covert  or  ond^  age. 
(See  Hobbs  v.  Norton,  2  C.  C.  128 ;  Saxogt 
V.  Foster,  9  Mod.  39;  and  ir<Ui#v.Cre««ei4 
9  Vin.  415  ;  4  Bro.  C.  C.  507,  n.)     Fmid  ii 
in .  equity  an  exception  to  eveiy  rale.    In  tLc 
case  of  Lord  Imham  ▼.  Child,  Lord  Thudoa 
stated  that  if  an  agreement  had  been  varied  If 
fraud,   parol   evidence  would  be  admissiUe  » 
supply  the  defect,  (I  Bio.  C.  C.  92.)     Uixk 
this  head  I  shall  idso  include  the  case  of  /Vndhi 
V.  Joyce,  (Prec.  in  Ch.  7,  S.  C.  tf  Vem.  129,) 
in  which  it  was  settled  that  if  a  kndloid  has  is> 
duced  the  owners  of  cattle  to  leave  theaoi  fers 
night  on  lands  occupied  by  his  te&anl,  and  tbt 
cattle  are  distrained  by  the  landlord  after  kavii^ 
been  levant  and  couchani,  even  if  the  distni 
could  be  supported  at  law  relief  night  be  had  is ' 
equity. 
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George  Messitcr,  Frome ;  aasigned  to  Edward  Francis  Fcnndl, 

32,  Bedford-row. 
John  Gilbert  M eymott,  86,  Blackfriarff  Road, 
John  Allan  Powell,  9,  New  Square,  Lincoln's  Inn. 
John  Bridges,  Red  Lion  Square. 

Horatio  Nelson  Fisher,  12,  London-street,  Fenchorcb-strect 
Henry  Clarke,  Guisborougb 
Wilson  Perry,  Whitehaven. 
Beriah  Drew,  185,  Bermondsey-street ;  awigiied  toGe0]ge 

Drew,  185,  Bermondsey-street. 
John  Monckton,  Maidstone.  i 

William  Woodgate,  3,  New  Square,  Lincoln's  Ino. 
John  Bird,  Birmingham ;  assigned  to  William  Dunn  Wlieek% , 

Birmingham. 
Benjamin  Bodenham,  Kington,  county  Hereford. 
William  Palmer  the  elder,  Birmingham. 
Edward  Hearle  Rodd,  Penzance. 
George  Stone,  35,  Jermyn-street,  St.  James's. 
William  Lawrence  Bicknell,  57,  Lincoln's  Inn  Fidda. 
William  Hodgson,  Carlisle ;  T*  Briggs,  Esq.,  S5y  Liocoiili, 
Inn  Fields ;  and  assigned  to  Thomas  Houghton 
Carlisle. 
Robert  Furley,  Ashford;   assigned  to  Charles 

Maidstone. 
Thomas  Walker,  Dartford ;  Carey  Bonham  Hopknu^  Dmi*, 

ford ;  and  assigned  to  John  Hayward,  of  Dartford. 
William  Hargreaves,  Leeds. 

Edward  Shearm,  Stratton.  , 

Clement  Ingleby,  Birmingham.  i 

Thomas  Atkinson,  Peterborough ;  assigned  to  Evan  Mocr%| 

Temple. 
Richard  Edgar  Smith,  3,  New  Boswell  Court,  lincoWs  laA,i 
George  Waugh  Stable,  Newcastle-upon-Tyne. 
Charles  Pestell  Harris,  Cambridge;  assigned  to  Fiederkk 

Barlow,  Cambridge. 
Henry  Ling,  34,  Bloomsbury  Square.  , 
George  Game  Day,  St.  Ives. 
John  Mercer,  the  younger,  Ram^ate. 
William  Stewart,  Horbury,  near  Wakefield. 
Joseph  Mountford,  Exeter;   assigned  to  Geocge  Wiflij^ 

Finch,  57,  Lincoln's  Inn  Fields. 
Thomas  Baker  Bass,  Dover ;  assigned  to  Edward  Ktiodcw* 
Dover ;    and  assigned  to  Joseph  Noakes  Moonljan,  \ 
Verulam  Buildings,  Gray's  Inn. 
George  Ogle,  4,  Great  Winchester-street. 
Robert  Aiskell  Davison,  Bishop  Wearmouth. 
Frederick  Cooper,  Brighton* 
Henry  Atkinson  Wildes,  Maidstone. 
Henry  Woods,    Godalming,   Surrey;   assigned  lo  Wfflifl 

Drummond,  Croydon. 
Richard  Rushton  Preston,  Liverpool. 
Alexander  Milburn,   Lincoln's    Inn   Fields  ; 
James  Boxer,  61,  Mooigate-streH. 

108  Gentlemen  were  candidates  for  the  examination;  three  were  sent  bade* 

Examiners. 
Sir  A.  D.  Croft,  Bart.,  Mr.  Amory,  Mr.  Clayton,  Mr. .  Harrison,  Mr.  Metail(tt-««Attonu»! 


Messiter,  Malim 

Meymott,  William  Joseph 
Moultrie,  Charles 
Neville,  Charles  James 
Norris,  Anthony' 
Ord,  Charles  Ovington 
Perry,  Henry 
PiUeau,.  William 

Pope,  Charles  Lee 
Pott,  Joseph  Compton 
Powell^  John 

Rendall,  Alfred 
Roberts,  Richard 
Rogers,  Francis 
Robinson,  Francis 
Saunders,  William 
Sedgley,  Charlea 


Scudamore,  l^rederick 

Sears,  Henry 

Shackleton,  John 
Shephard,  Mark 
Simcox,  Alexander    % 
Simpson,  George  Septimus 

Smith,  Thomaa 
Steavenson,  John 
Sumpter,  William  Richard 

Thompson,  Thomas 
Thorp,  Frederick  William 
Tryon,  Henry  Curling 
Turner,  John  Gillgrass 
Vrlgnon,  Gabriel 

Walker,  James 


Watson,  Richard  Thomas  Rundle 
Wilkinson,  Robert  Thomas 
Williams,  William  John 
Winckworth,  Lawrence  Henry 
Woods,  Arthur  William 

Wybergh,  John 

Wright,  Newenham  Charles 


La^  S/tporti, 
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POSTAGE  LABELS, 

Under  the  Protection  of  the  Statute,  3  and  4 

IT.  4,  c.  97. 
It  JDMy  proTe  an  awkward  thing  to  give  or 
lend  a  penny  labd  to  a  neighbour,  as  it  subjects 
the  party  to  be  seized  forthwith  and  lodged  in 
gaoU  By  the  2nd  and  dd  Vic.,  c.  52,  sec.  8, 
the  rates  denoted  by  the  labels  or  covers  are  to  be 
deemed  stamp  duties,  and  the  paper  impressed 
«ith  postage  stamps  is  subjected  to  all  the  regu- 
lations, pains,  penalties,  and  clauses  contained 
in  the  acts  relating  to  stamp  duties.  The  labels 
are,  therefore,  under  the  protection  of  the  statute 
3  and  4  William  IV.,  c.  97,  by  the  1 2th  clause 
of  which,  if  any  person  shall  hawk  or  carry  about 
for  sale  any  stamped  paper,  **  or  shall  utter  or 
offer  for  sale  or  exchange,  at  any  house,  shop,  or 
place,  other  than  the  house  or  shop  in  which  he 
shall  reside,  or  bona  fide  carry  on  his  trade  or 
business,  any  stamped  paper,*'  he  shall  forfeit 
'20/,  and  any  man  nay  apprehend  him.  He 
Clay  be  forther  fined  20/.  for  selling  stamps  with- 
out a  license,  and  the  informer  may  have  all  the 
penalty,  si  the  option  of  the  commissioners  of 
stamps.  By  the  same  act,  if  any  person  shall 
traudulently  get  out  of,  or  discharge  from  any 
stamped  paper  any  matter  or  thing  thereon  writ- 
ten, printed,  or  expressed,  he  shall  be  adjudged 
piilty  of  felony,  and  be  liable  to  be  transported 
for  life.  The  same  punishment  may  be  awarded 
to  any  person  who  shall  "  knowingly  use,  or  have 
possession  of,"  any  stamped  paper,  from  which  any 
matter  or  thing  shall  have  been  fraudulently  erased, 
mt,  scraped^  discharged,  or  gotten. 


COURT  OF  CHANCERY.— i^Tar.  6. 


Garnbr's  Bankruptcy, — Exparte  Holmes.' 

Special  Case, 

Appeal  fbom  the  Court  of  Revibw. 

Slrrtv. — Accepting  Bills  far  tJie  accom- 
niodation  of  the  Bankrupt^  who  deposited 
them  with  his  Banker  for  his  Aoating  ba- 
lance.— The  Banker  proved  the  debt^  and 
rectfvereda  dividend, — The  Surety  after- 
wards paid  the  Bills. — Whether  the  Surety 
is  entitled  to  recover  the  dividend  from  the 
Bankers^  and  to  stand  in  their  place  for 
fiUure  dividends. 

In  this  case,  Joseph  Gamer  was  declared  a 
bankmpt.  Previous  to  the  bankruptcy,  the  pe- 
titioner, George  Holmes,  for  the  accommodation 
<if  the  bankrupt,  accepted  bills  of  exchange, 
amounting  to  d&623  1 5^.  6c/.,  drawn  by,  or  made 
payable  to  the  bankrupt,  or  order,  two  months 
«ifter  date.     These  bills  were  endorsed  by  the 


If  bankrupt,  and  deposited  by  him  before  his  bank* 
I  mptcy  with  his  bankers,  Messrs.  Goodall,  &  Co«, 
as  securities  for  any  floating  balance  due,  or  which 
might  become  due,  m  respect  of  advances  made 
by  them   from   time  to  time'  to   and  for   the 
bankrupt.     They  had  no  notice  that  the  bills 
were  accommodation  bills,  and  they  proved  under 
the  fiat  the  ^,526.  14f.  1  Icf.  as  owing  to  them 
upon  the  balance  of  accounts,  and  at  the  time  of 
making  such  proof  they  exhibited  the  bills  ac- 
cepted by  the  petitioner.     A  dividend  of  2#.  in 
the  pound  was  declared,  and  was  paid  to  the 
bankers,   with  the  knowledge  of  Mr.  Holmes. 
He  afterwards  paid  the  full  amount  of  the  bills 
to  the  bankers,  and  previous  to  the  last  payment 
made  by  him  he  apprised  them  that  he  claimed 
to  bo  entitled  to  stand  in  their  situation  to  the 
amount  of  the  bills  under  the  fiat,  and  to  receive 
all  future  dividends  on  their  amount,  and  he  also 
required  them  to  pay  him  the  dividend  of  2#.  in 
the  ponnd,  received  by  them  on  the  bills.     This 
they  refused  to  do,  and  claimed  to  retain,  there 
being  still  a  large  balance  due  to  them.     They 
did  not  prove  these  bills  specifically  as  a  debt 
under  the  said  fiat,  but  exhibited  them  under  the 
fiat  amongst  other  securities  thev  held  their  ba- 
lance.    In  March  1839,  a  meetmg  for  a  further 
dividend  was  held,  and  Mr.  Holmes  attended, 
and  claimed  to  prove  forthei8523.  \5s.  6'</.,the 
amount  of  the  bills,   but  the  commissioners  re- 
fused to  allow  the  proof.     In  April,  1{J39,  he 
presented  a  petition  to  the  Court  of  Review, 
praying  that  Court  to  declare  him  entitled,  as 
between  him  and  the  bankers,  to  the  benefit  of, 
and  to  stand  in  their  place  in  respect  of,  the 
proof  made  by  them  under  the  fiat,  to  the  extent 
of  the  sum  of  ^523.  15s.  6</.,  and  to  the  bene- 
fit of  the  past  and  future  dividends  on  such  proof 
\  to  such  amount  as  last  mentioned,  and  that  they 
might  be  ordered  to  refund  to  the  petitioner  the 
amount  of  the  dividend  of  2«.  to  the  extent  of 
'  JB623. 1 5s.  6c/. ;  or  that,  if  necessary,  the  assignees 
under  the  fiat  might  be  ordered   to  pay  the 
amount  of  such  past  dividends  on  such  last-men- 
tioned amount  to  the  petitioner  out  of  any  sub- 
sequent dividends  which  might  be  payable  to  the 
said  bankers  on  the  balance  of  their  proof  after 
deducting  the  amount  of  the  petitioner's  accep- 
tances, and  that  the  assignees  might  be  ordered 
also  to  pay  to  the  petitioner  all  future  dividends 
on  the  debt  proved  by  the  bankers  to  the  extent 
of  the  amount  of  petitioner*s  said  acceptances ; 
or  that,  if  necessary,  the  petitioner  might  be  de- 
clared entitled  to  go  in  and  prove  under  the  fiat 
for  the  amount  of  the  acceptances,  and  receive 
dividends  thereon  equally  with  the  other  creditors, 
not  disturbing  the  prior  dividend ;  snd  that  in  the 
last  mentioned  case,  the  proof  of  the  debt  by  the 
bankers  might  be  reduced  accordingly,  or  be  or* 
dered  to  stand  only  as  a  proof  for  the  amount 


^ 


Lam  Reports, 


fitoved,  less  the  amount  of  the  petitioner's  ac« 
ceptances.  The  Court  of  Review  ordered  it  to 
be  dinnissed  with  costs  as  against  the  hankers, 
.but  ordered  that  the  petitioner  was  entitled  in 
their  place  to  receive  out  of  the  estate  of  the 
bankrupt,  all  future  dividends  in  respect  of  the 
sum  of  £523.  158.  6d.:  and  that  the  costs  of 
the  petitioner  and  of  the  assignees  should  be  paid 
out  of  the  bankrupt's  estate.  This  order  was 
jfovr  appealed  from.  The  petitioner  feeling 
aggrieved  by  that  order,  so  far  as  it  deprived  him 
.of  the  past  dividend,  appealed  to  the  Lord  Chan- 
eeUor. 

Mr.  Rogers^  for  the  appellant,  cited  the  52d 
.section  of  the  Bankrupt  Act,  (a)  a  surety  ''if  he 
shall  have  paid  the  debt,  or  any  part  thereof,  in 
.discharge  of  the  whole   debt,     is  declared,  **  if 
the  creditor  shall  have  proved  his  debt  under  the 
.commission,  entitled  to  stand  in  the  place  of  the 
■creditor  who  has  proved  as  to  the  dividends  and 
;aU  other  rights  under  the  commission,  which  the 
.creditor  possessed,  or  would  be  entitled  to  in  res- 
pect of  we  proof,  &c.''  and  contended  that  the 
appellant's  case  was  completely  within  that  enact- 
.  ment,  and  it  was  supported  by  Ex  parte  Brims- 
kiU,{b)  Bardwell  v  LydalUp) 

Mr.  Smann^  for  the  bankers,  the  respondents, 
said,  these  bills  were  held  for  their  full  value, 
and  were  available  securities  to  the  bankers  as 
lon£  as  any  thing  was  due  to  them  from  the 
bankrupt.     They  were  deposited  not  to  secure 
jS62d«  \5s,  6d.,  but  what  balance  was  due  from! 
the    bankrupt.       There     was     a     balance    of 
£7,626.  19«.   \\d,  due,  and  the  bankers  were 
entitled  to  the  dividends  on  that  sum,  besides  the 
full  amount  of  these  bills.  Ex  parte  Samman.(d) 
.  The  case  of  Bardwell  v.  Lydall,  had  no  applica- 
tion here,  as  the  surety  in  that  case  was  for  a  par- 
.  ticular  debt,  but  the  appellant  was  surety  for  any 
.  balance  against  the  bankrupt. 

Mr.  SteerCf  for  the  assignees,  submitted  to  any 
order  the  Court  might  make. 

Mr.  Swanstonf  for  the  appellant,  in  reply,  in- 
.  sisted  that  the  dividend  received  by  the  bankers 
..was  spread  over  every  pound  of  the  £7,526,  in- 
.  duding  the  amount  of  these  bills.  The  case  of 
.  Ex  parte  Brimskill  was  decisive  that  they  must 
refund  the  dividend  to  the  extent  of  the  amount 
of  these  bills. 

The  Lord  CHANCEi.i.OK.^-The  order  of 
.  the  Court  of  Review  ia  this  case  assuxaes,  that 
.  if  the  surety  had  paid  the  amount  of  the  biUs 
before  any  cUvidend  was  declared^  he  would  be 
,  entitled  to  all  the  dividends  by  the  6th  section  [ 
.  of  the  bankrupt  act,  the  surety  is  declared  to 
be  entitled  to  be  in  the  place  of  the  creditor, 
.'  who  has  proved  his  debt  to  the  extent  of  the 
^  sum  for  which  he  was  surety,  and  which  he 


(a)  e  G.  IV.  c.  16. 
(e)  7  iHngb.  48&. 


(6)  4  I>ca.  &Chftty.  443. 
(«r)  1  Dea.  U  C.  664. 


has  paid.     Why  should  not  the  petitioner  be 
entitled  to  the  dividend  of  2s.l     The  order 
appealed  from  admitted  him  to  be  entitled  to 
the  future  dividends.     On  what  principle  is  Lu 
entitled  to  the  future  dividends,  that  does  not 
also  entitle  him  to  the  past  dividends,  he  hav- 
ing discharged  the  whole  debt  for  which  he 
was  surety  ?     It  was  argued  that  the  creditor 
has  a  right  to  appropriate  payments  to  such  of 
his  demands  as  he  tninks  proper.     Hiat  prn- 
ciple  has  no  application  in  this  case.     Thr 
dividend  of  2«.  was  applicable  to  every  poni^J 
of  the  proved  debt,  including  the  amount  ot 
these  bills,  and  if  the  bankers  were  to  be  al- 
lowed to  retain  the  dividend  of  2».  in  addition 
to  the  payment  made  in  fVill  for  these  billF  hx 
the  petitioner,  they  would  have  received  22i. 
in  the  pound  for  this  part  of  their  debt;  whi^ 
would  be  contrary  to  reason,  and  to  the  ctsKf. 
Bardwell  v.  Lydallf  Ex  parte  Bu^twortk^ft} 
Paley  v.  Field,{/)    Martin  ▼.  Brkkneili^^'- 
Ex  parte  BrinukiU.     If  the  first  division  of 
2e.  is  to  be  applied  to  the  ^523,  the  amoos^ 
of  these  bills,  as  it  clearly  is,  then  the  ririi: 
of  the  petitioner  to  that  cUvidend  is  not  to  be 
questioned.     That  part,  therefore,  of  the  ordr 
of  the  Court  of  Review,  dismissiDg  the  petitica 
with  costs  as  against  the  bankers  must  be  it- 
versed.     If  there  should  be  any  difficulty  & 
making  the  order  on  the  banken  to  refuni'. 
let  the  matter  be  mentioned  again.     In  thi: 
case  I  would  stop  this  sum  out  of  the  fatmr 
dividends  payable  to  the  bankere,  in  residne 
of  their  debt. 


COURT  OF  QUEEN'S  BENCH. 

Sittings  in  Banco, 
Jan,  21. 

Regina  t;.  PniCE. 

Births,  Marriages,  avd  Deaths  Rbgistci- 

TiON  Act,  6  &  7  W.  IV.  c.  He.—Jflket'r 
an  indictment  is  sustainable  in  point  </ 
law  for  a  violation  of  this  act,  ana  n^tJttr 
the  Registrar  can  demand  the  imfarr.- 
tion. 

This  was  an  indictment  again^  the  defeiviL*^'. 
for  refusing  to  give  the  particulars  of  the  hj\^ 
of  a  child,  pursuant  to  the  statute  6  &  7  ^^ . 
IV.  c.  86,  sec.  20,  by  which  it  is  enacu.. 
<*  That  the  father  or  mother  of  every  child  \k'> 
in  England  afier  the  first  day  of  March,  1  ^  * 
or  in  case  of  the  death,  illness,  absence,  or  i- 
abiUty,  of  the  father  or  mother,  theoccupiir/ 
the  house  or  tenement  in  which  such  chOd  >h^ 
have  been  bom,  shall  within  forty- two  days  i.e.- 
after  the  day  of  every  such  birth,  give  infora- 
tion  upon  being  requested  so  to  do^  to  the  i::^ 


(e)  10  Ves.  400. 
(il)  9  M.  &  Selw.  38. 


(/)  12yes.435. 
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Ifilmr,  accorcKng  to  the  best  of  his  or  her 
>w]edge  and  belief^  of  the  several  particttlars 
.by  required  to  be  known  and  registered, 
filing  the  birth  of  snch  child.'*  The  indict- 
n  stated  that  the  defendant  was  the  father  of 
liJd  which  had  been  bom  in  St.  Peter's  dis- 
t,  Birmingham.  That  Geo.  Pinner  was  the 
strar  of  that  district.  That  in  pursuance  of 
act  he  applied  to  the  defendant  and  requested 
le  furniabed  with  inibnnation  respecting  the 
s  of  the  birth,  the  sex  of  the  chiki,  the  names 
he  parents*  and  the  business  or  profession  of 
father.  That  the  defisodant  had  no  lawfel 
jse  for  not  gtTiiig  the  required  information, 
intending  to  prefent  the  doe  exeeutioo  of 
law  an«l  the  csiiytng  into  eiect  of  the  sla- 
!.  he  contemptuooslj  and  unUwfbUy  whoHy 
^ed  to  give  to  the  nid  Geo.  Pinner  the  in- 
nation  so  demanded  of  him.  The  indictment 
found  at  the  sessionsy  and  the  delendant 
I  pleaded  not  g«ilty.  The  indictment  was 
rwarda  removed  to  this  Court  bv  certiorari^ 
n  a  verdict  of  gmky  waa  submitted  to,  sub- 
to  the  opinioii  of  this  Court  on  a  ease.  Two 
itioDS  were  originally  intended  to  be  raised, 
lely,  one  xdating  to  the  evidence  necessary 
hew  that  Pinner  vras  the  registrar  of  the  dis- 
and  as  such  entitled  to  deinand  the  infor* 
and  secondly,  whether  an  indictment 
this  offence  was  sustainable  in  point  of  law. 
i  latter  was  the  only  question  argued  and 
ded.  The  argument  occurred  in  Michaelmas 
m,  1839. 

he  Attorney  Oeneralf  in  support  of  the  in- 
ment»  said,  the  question  whether  this  is  an 
ctable  offence  seems  to  depend  on  two  con- 
rations.  First,  whether  the  statute  requires 
information  to  be  given,  or  leaves  it  optional 
I  the  parents  to  give  or  refuse  the  informa- 
;  and  secondly,  whether  if  the  information 
-equired  to  be  given,  the  withholding  of  it 
»unts  to  an  indictable  ofoioe  under  the  sta* 

The  act  was  passed  for  a  public  purpose : 
he  information  may  be  withheld  at  the  will 
pleasure  it  may  be  withheld  by  the  negligence 
he  parents.  Then  the  object  of  the  act  may 
9  be  defeated,  either  by  the  wilful  folly  or  the 
:r  carelessness  of  anybody.  The  legislature 
er  could  have  intended  such  to  be  the  case. 
tn  if  the  act  required  the  information  to  be 
:n,  is  the  refusal  to  give  it  a  matter  which 
r  be  made  the  subject  of  an  indictment  ?     It 

It  is  a  principle  of  law,  that  where  a  pub- 
jct  directs  something  to  be  done  for  a  publk 
pose,  but  does  not  povide  any  special  penalty 
the  not  doing  of  it,  the  perty  guilty  of  the 
ibcdience  to  the  act  is  punishable  at  common 
by  indictment.  The  law  has  thrown  a  duty 
him  which  he  must  discharge. 
y.x  F.  Poihek  contended  that  it  was  not  an 


indictable  offence.  The  set  did  not  intend  to 
compel  all  parties  to  register  the  births  of  their 
children,  but  only  to  give  those  who  might  be 
desirous  of  having  the  benefit  of  a  complete  re- 
gister the  opportunity  to  avad  themselves  of  the 
means  thus  afforded  by  the  legislature.  The 
matter  was  left  optional  with  the  parties.  It  is 
matter  of  notoriety  that  in  passing  through  the 
legislature  the  compulsory  clauses  were  struck 
out  on  an  objection  raised  to  them  by  the  most 
venerable  church  authority  in  the  land,  and  it  is 
therefore  matter  of  history  that  the  legislature  in- 
tended only  to  pass  an  act  offering  a  perfect 
means  of  registry,  but  not  compelling  persons  to 
adopt  it. 

JLord  Den  MAN  said,  this  was  an  indictment 
preferred  against  the  defendant  for  not  having 
given,  in  the  manner  provided  by  section  '20  of 
the  6  &  7  W.  IV.  cap.  86,  the  information  re- 
quired by  that  statute,  the  Registration  Act,  to 
the  registrar  of  the  dktrict  concerning  the  birth 
of  a  child.  Though  in  the  course  of  the  argu- 
ment there  did  not  appear  to  be  in  the  minds  of 
any  of  those  who  argued  the  case,  any  doubt 
that  it  was  the  general  intention  of  the  legislature 
to  obtain  this  information,  yet  it  was  contended 
that  the  provisions  of  the  statute  were  such  as  to 
leave  it  to  the  parties  to  give  such  information  or 
not  at  their  pleasure.  But  upon  considering  the 
provisions  of  the  statute  we  cannot  adopt  that 
argument,  and  we  think  that  the  words  of  the 
20th  section  are  too  strong  to  be  got  over.  They 
declare  that  ^^  the  father  or  mother  of  every  child 
born  in  England,  or  in  case  of  the  inability  of 
the  father  or  mother,  the  occupier  of  the  house, 
&Cm  shall  within  forty-two  days  next  afier  the 
day  of  the  birth  give  information  on  being  re- 
quested so  to  do,  of  the  particulars  required  to 
be  registered.*'  It  is  the  duty  of  the  registrar  to 
require  such  information,  and  if  he  neglect  the 
duties  imposed  upon  him  by  the  act,  he  will  be 
liable  to  an  indictment  for  neglect  of  such  duties, 
the  performance  of  which  is  not  otherwise  pro- 
vided for  in  the  statute.  Now  it  is  impossible 
for  him  to  perform  all  the  duties  of  his  office  if 
this  information  is  withheld.  The  section  gives 
direct  and  positive  injunctions  that  the  informa- 
tion shall  be  afforded.  Here  it  is  withheld,  and 
looking  at  the  general  object  of  the  law  we  can- 
not avoid  holding  that  these  injunctions  must  be 
obeyed  in  this,  which  is  a  matter  of  great  public 
concern.  The  question  here  is,  whether  the  de- 
fendant has  been  brought  within  the  provisions 
of  the  statute  so  as  to  be  liable  for  the  wilful 
though  innocent  refusal  of  obedience  to  its  pro- 
visions. We  think  that  he  has  been,  and  that 
the  verdict  must  be  entered  for  the  crown. 

The  Attorney  General  said,  the  only  object 
was-  to  assert  the  law,  and  that  he  did  nut  press 
for  more  than  merely  a  nominal  punishmenL 
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Sittings  at  Nisi  Prius. 

•  May   14. 

CarN  v.  BrTCB  and  ANOtHBR. 

Sbparatb  Usb. — Pergonal  Property  settled 

upon  a  Woman,  before  her  Marriage^  to 

her  separate  use. 

This  was  a  feigned  action ,  in  the  nature  of  an 
issue  directed  by  the  Court  above,  under  the  In- 
terpleader Act,  to  try  whether  any,  and  what 
portion  of  certain  wearing  apparel,  seized  by  the 
plaintiff  under  an  execution,  was  the  property  of 
a  person  named  Morgan,  who  was  the  plaintiff's 
debtor. 

It  appeared  that  a  widow  lady  named  Hall, 
possessing  considerable  property,  which  chiefly 
consisted  of  an  annuity  of  jB500  per  annum, 
under  the  will  of  her  former  husband,  Mr.  Hall, 
married,  in  April,  18*26,  a  Mr.  Richard  Morgan. 
Previous  to  the  marriage,  a  deed  of  settlement 
was  executed,  by  which,  with  the  consent  of  her 
intended  husband,  all  the  household  furniture 
and  effects  then  belonging  to  Mrs.  Hall,  together 
with  the  annuity  of  ^00,  were  assigned  to  the 
defendants  as  trustees,  upon  trust  for  the  sole  and 
separate  use  of  Mrs.  Hall  during  coverture, 
without  being  subject  in  any  manner  to  the  control, 
debts,  or  engagements  of  her  intended  husband. 
Mr.  Morgan  became  indebted  to  the  plaintiff, 
Carn  (a  butcher),  for  meat, who  brought  an  action 
to  recover  the  amount.  In  that  action,  judg- 
ment was  suffered  to  go  by  default ;  and  an  ex- 
ecution was  issued  against  the  goods  belonging 
to  Mrs.  Morgan,  which  was  in  the  house  at 
Haverstock-hiil,  where  she  resided.  The  defen- 
dants in  this  case,  as  trustees  in  Mrs.  Morgan's 
marriage  settlement,  served  a  notice  on  the 
Sheriff,  claiming  the  goods  seized  as  the  sole  and 
separate  property  of  Mrs.  Morgan  ;  upon  which 
the  Sheriff  applied  to  this  Court  for  an  inter- 
pleader rule,  when  the  the  present  issue  was  di- 
rected. A  judge's  order  was  obtained,  directing 
the  plaintiff  to  make  a  seizure  de  novo,  in  order 
that  the  defendant  might  know  what  goods  he  in- 
tended to  rely  on  as  having  seized.  In  pursuance 
of  that  order,  the  plaintiff's  broker  accompanied 
the  attorney  of  the  former,  who  attended  at  Mrs. 
Moigan's  residence,  at  Haverstock-hill,  and. 
under  the  direction  of  the  attorney,  seized  several 
articles  of  wearing  apparel  belonging  to  Mrs. 
Morgan  and  her  children  by  her  former  husband. 
These  goods  were  not,  however,  taken  away,  as 
the  seizure  was  made  merely  in  order  to  try  the 
question  at  issue,  the  defendants  having  paid  into 
court  the  amount  claimed  by  the  plaintiff  for  debt 
and  costs. 

Mr.  Erle^  having  briefly  stated  the  plaintiff's 
case,  contented  himself  wiih  proving  the  seizure, 


and  did  not  adduce  any  evidence  topiofe  thsft  dir 
articles  were  the  property  of  Mr.  Morgan. 

Mr.  Phtt  for  the  defendants!,  stated  the 
grounds  of  defence  on  which  he  intended  to  ren. 
First,  the  deed  of  settlement,  which  settled  tbe 
furniture  and  other  household  dfects,  and  aUo  tbr 
annuity,  on  Mrs.  Morgan ;  secondly,  that  tW 
greater  part  of  the  articles  seized  by  the  {dainufi** 
broker  had  been  purchased  long  before  the  mar- 
riage with  Mr.  Morgan,  and  for  sudi  as  hid 
been  purchased  since  then,  Mrs.  Morgan  lii 
herself  paid  for  out  of  her  own  monies ;  and, 
thirdly,  that,  if  the  goods  were  not  the  propen; 
of  Mrs.  Morgan,  they  became  vested  in  the  i^- 
si^ees  of  her  husband's  estate  and  eflects,  aDd<; 
his  commission  of  bankruptcy.  He  conteoiicJ 
that,  in  order  to  entitle  the  plaintiff  to  the  verdir. 
of  the  jury,  he  ought  to  have  proved  to  the  satif 
faction  of  the  jury,  the  affirmative  of  the  israe— 
viz.,  that  the  articles  in  question  were  the  pr9» 
perty  of  Mr.  Morgan  at  the  time  of  the  seizure. 

The  evidence  proved  that  the  greater  part  U 
the  wearing  apparel  seized,  had  belonged  to  Mn. 
Morgan  many  years  before  her  marriage  to  ba 
present  husband,  and  that  those  purchaaed  sioci 
then,  had  been  paid  for  by  herseff. 

Mr.  Piatt,  then  proposed  to  prove  a  fiat  vA 
proceedings  in  bankruptcy  against  Mr.  MorgiSi 
and  also  a  previous  composition,  in  order  to  she* 
that  as  1 5s  in  the  pound  had  not  been  paid  uodfr 
the  latter,  and  all  Fubsequently-acqoired  propcrtr 
would  vest,  by  the  operation  of  the  law  in  soci 
cases,  in  the  assignees  appointed  under  any  n^ 
sequent  commisssion  of  bankruptcy. 

Mr.  Moody,  for  the  defendant,  oljected  to  thr 
reception  of  this  evidence,  on  the  groond  tluuu  i& 
cases  like  the  present,  when  the  question  of  pnh 
perty  was  between  two  parties  only,  a  third  pit; 
was  not  allowed  to  come  in  and  set  op  a  daini. 

I^rd  Abinoer  said  he  was  cleariy  of  opinisa 
that  he  ought  not  to  receive  the  evidence,  if  tkt 
assignees  had  made  a  claim  in  the  first  instance; 
they  would,  no  doubt,  have  been  made  parties  t9 
this  suit ;  and  if  they  had  been  served  with  \ht 
interpleader  rule;  but  had  not  taken  any  Docii< 
of  it,  it  was  a  fair  inference  that  they  conside.ti^ 
they  had  no  claim  to  the  property. 

Mr.  Moody  was  about  to  reply,  when 

Lord  Abingbr  said,  that,  as  t)ie  matter  hd 
now  resolved  itself  into  a  question  of  law  upsi 
which  he  would  have  to  direct  the  jury,  it  was.  h 
thought,  unnecessary  that  the  learned  gentlonct? 
should  trouble  himself.  His  lordship  then  u^ 
the  jury  that  the  question  for  their  decision  up:i 
this  issue  was,  whether  any  and  what  portion  H 
the  articles  of  wearing  apparel  seized,  was  tbf 
property  of  Mr.  Morgan.  Now,  as  to  the  go<^ 
purchased  before  the  marriage  with  Vi.  Mor^i* 
the  jury  must,  with  respect  to  those  goods  tm^i 
their  verdict  for  the  defendant.    But,  as  to  sii£*:> 
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los  as  had  bien  proved  to  have  been  purchased 
:he  use  of  Mrs.  Morgan,  since  her  second  mar- 
e,  the  verdict  must  be  for  the  plaintiff.  It  was 

a  marHed  woman  may  have  the  use  of  a, 
tcl  settled  upon  her,  but  she  cannot  convert  j 
chattel  into  another.  The  trustees  in  this  case 
a  property  in  the  annuity  settled  on  Mrs. 
nin,  but  they  had  no  property  in  the  chattels 
iiased  with  that  annuity,  because  they  be- 
i-d  to  the  husband.  As  to  the  clothes  be- 
ing to  the  childreni  it  was  clear  that  the 
jand  had  no  property  in  them,  even  if  he  had 
based  them  himself  since  the  marriage,  for,  as 
were  not  his  children,  but  the  children  of  his 
by  a  former  marriage  (there  being  no  issue 
fie  second  marriage),  such  articles,  if  they 
been  so  purchased  by  him,  which,  however, 
not  proved  to  have  been  the  case,  must  be 
idered  in  the  nature  of  gifts.     His  lordship 

enumerated  the  articles  which  it  had  been 
L'd  in  evidence  were  purchased  since  the 
iagc  of  Mr.  and  Mrs.  Morgan. 
he  jury  found  in  accordance  with  his  lord- 
's direction— VIE.,  for  the  plaintiff  as  to  the 
les  purchased  for  the  use  of  Mrs.  Morgan 
I  the  marriage,  and  for  the  defendants  as  to 
Dthers. 

[f.  Piatt  obtained  leave  to  move  the  court 
e  on  the  point  respecting  the  evidence  in 
Lruptcy. 

Sittings  in  Banco. 

Lbwis  v.  Gompbrtz. 

.  OF  Exchange. — What  istuffieient  notice 
'\lishonaur  to  an  indorser. 

[r.  Kelly,  on  behalf  of  the  defendant,  moved 

rule  to  show  cause  why  the  verdict  for  the 
itiiff  should  not  be  set  aside  and  a  nonsuit 
red.    This  was  an  action  against  the  indorser 

bill  of  exchange  for  £150,  and  was  tried 
re  Mr.  Baron  Gumey,  when  the  plaintiff 
a  verdict.  The  motion  was  made  on  the 
ad  that  the  notice  of  dishonour  was  insuf- 
iit  at  law.  The  following  was  the  notice 
to  the  defendant : — 

**  6,  Bamard-stMet,  Russeli-rauare. 
The  biU  for  ^250,  drawn  by  J.  Trendall, 

bearing  your  indorsement,  has  been  pre- 
ed  for  payment  to  the  acceptor  thereof  and 
rned  dishonoured,  and  now  lies  over  due  and 
lid  with  me  as  idMve,  of  which  I  hereby  give 

notice.** 

Ir.  Kelly  rdied  apon  Solarte  v.  Palmer, 
;  Strange  v.  Price,  (2  Per.  and  D.  278.) 
'arke,  B. — We  may  collect  from  this  notice 
ihat  b  necessary  to  make  a  good  notice  of 
onour,  via.  first,  that  the  bill  was  presented 
'         '  ■  ■   ■  ■■ 

(a)  Ante,  p.  44. 


when  due;  secondly,  that  it  was  dishonoured; 
and,  thirdly,  an  intimation  to  the  party  to  whom 
the  notice  is  addressed,  that  he  is  the  person  to 
be  held  liable  for  the  payment  of  it.  No  mer* 
cantile  man,  and  it  is  among  such  principally 
that  notices  of  this  kind  are  in  use,  who  read 
this  document,  could  fail  to  come  to  the  con-* 
elusion  that  those  three  requisites  were  coraplled 
with.  First,  the  bill  itself  is  correctly  described ; 
on  that  subject  there  can  be  no  question,  for  we 
cannot  suppose  the  existence  of  another  bill 
drawn  and  accepted  by  the  same  parties  respect- 
ively, and  for  the  same  amount ;  and  if  there  be 
but  one  bill,  the  defendant  must  know  at  what 
time  it  would  fall  due.  Now  it  turns  out,  that 
in  the  present  case  the  bill  would  fall  due  on 
the  22nd  December,  the  day  before  this  notice 
was  given,  so  that  this  notice  that  it  was  duly 
presented  when  due,  was  given  in  sufficiently 
good  time.  Then  come  the  words,  **  bearing 
your  indorsement,  has  been  presented  for  pay- 
ment, and  returned  dishonoured."  The  word 
**  returned"  has  obtained  among  merchants  a 
sort  of  peculiar  meaning,  as  implying  that  the 
bill  to  which  it  relates  has  been  duly  presented 
and  dishonoured.  So  that  we  must  understand, 
not  only  that  there  has  been  a  presentment  in 
the  present  case,  but  a  presentment  when  due. 
Then  follow  the  words,  "and  now  lies  overdue," 
which  import  that  the  bill  was  not  paid  when  it 
airived  at  maturity.  The  only  part  of  this  case 
on  which  I  entertained  any  doubt  was,  whether 
it  appeared  by  necessary  inference  from  this 
letter,  that  the  plaintiff  meant  to  hold  the  defen- 
dant responsible  for  the  amount  of  the  bill.  But 
when  he  says,  *'  it  now  lies  overdue  and  unpaid 
with  me  as  above,"  i.  e.  6,  Barnard-street,  11  us- 
sell-square,  what  man  could  fail  to  draw  from 
those  words  the  inference*— you  are  to  come  to 
6,  Barnard- street,  Russell-square,  to  take  it  up. 
I  think,  therefore,  that  there  is  here  a  foundation 
for  each  of  the  three  inferences  necessary  to  con- 
stitute a  good  notice.  There  is  therefore  no 
reason  to  disturb  the  verdict  in  the  present  case, 
and  the  rule  which  is  applied  for  canuot  be 
granted. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


PREROGATIVE  COURT. 
May  1. 
Will  of  Thomas  Thompson,  Esq* 
New  Will  Act. — Ae  to  sufficient  execution 
and  lunacy,  the  deceased  having  committed 
suicide ;  the  verdict  of  the  Coroner^  s  Jury 
being  temporary  insanity,  and  the  nnll  exC" 
cuted  the  day  before  the  death. 
This  was  a  cause  pf  proving  in  solemn  form 
the  last  will   and   testament  of    Mr.   Thomas 
Thompson,  fonnerly  of  University  College,  Osi- 
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ford,  And  the  tnddr  Temple,  who  died  on  the  1 6th 
of  November  last/  aged  60,  the  will  in  question 
being  dated  the  day  previously.  This  gentleman 
though  of  very  considerable  property,  left  no 
known  relations,  and  having  died  by  his  own 
hand,  at  a  time  when  the  coroner's  inquest  found 
him  to  have  been  of  unsound  mind,  a  communi- 
cation of  the  circumstances  was  made  to  the  pro- 
per officers  of  the  Crown,  which  would  be 
entitled  to  the  property  in  the  event  of  an  intes- 
tacy. The  executors  had  been  sworn,  when  pro- 
bate was  stopped  by  the  Queen's  proctor  ;  the 
executors  then  propounded  the  will  in  a  eondidit^ 
and  examined  the  three  subscribed  witnesses. 
On  the  publication  of  the  evidence,  the  Queen's 
proctor,  on  behalf  of  the  Crown,  brought  m  an 
allegation,  pleading — ^first,  that  the  deceased  was 
of  unsound  mind ;  secondly,  that  the  will  had  not 
been  executed  in  conformity  with  the  late  act. 
Upon  this  allegation  only  one  witness  was  ex- 
amined— ^namely,  Dr.  Shepherd,  who  had  been 
intimately  acquainted  with  the  deceased  fer  many 
years,  and  the  case  for  the  Crown  with  the  facts 
upon  the  evidence  of  this  gentleman  and  the  evi- 
dence of  the  executors,  who  had  supplied  the 
Crown  with  the  facts  upon  which  its  plea  was 
framed.  It  appeared  that  the  deceased  towards  the 
latter  end  of  1836,  and  in  the  beginning  of  1839; 
had  laboured  under  some  erroneous  impressions 
as  to  his  being  slighted  by  his  aoquainJhince  and 
the  world,  in  consequence  of  his  not  having  re- 
sented an  insslt ;  that  shortly  before  his  -death 
and  the  execntion  of  the  will  he  had  called  upon 
Mr.  Yatman,  who,  with  Mr.  Chambers,  was  ap- 
pointed an  executor  of  the  will  (which  bequeathed 
the  bulk  of  the  property  to  them),  and  stated  that 
he  was  in  great  trouble,  -since  the  Benchers  of  the 
Temple  were  about  to  disbar  him,  in  consequence 
of  a  fraud  on  his  part,  in  having  represented  him- 
self on  his  admission  as  the  son  of  a  gentleman 
instead  of  a  chymist.  These  were  ascertained  to 
be  delusions,  no  such  intention  being  entertained. 
On  the  15th  of  November  he  had  made  an  ap- 
pointment with  Mr.  John  Woolfitt,  an  upholsterer 
of  Fleet-street,  (who,  with  his  shopman,  had  wit- 
nessed a  former  will,)  to  meet  him,  his  shopman 
named  Ellis,  and  his  shopwoman,  Louisa  Lucas, 
at  3  o'clock,  that  they  might  attest  his  will.  At 
the  time  appointed  the  deceased  came,  produced 
the  will  from  his  pocketbook,  and  these  three  per- 
sons subscribed  the  attestation  clause,  which  pur- 
ported that  the  deceased  had  ''  signed,  sealed,  de- 
clared and  delivezed"  the  same  in  their  presence. 
In  their  depositions  upon  the  condidit,  however, 
one  of  them,  Ellis,  stated  that  the  deceased  did  not 
sign  the  paper  in  their  presence ;  another,  Lucas, 
spoke  to  the  same  effect,  and  added  (contrary  to 
the  statement  of  a  former  witness),  that  there  was 
no  signature  opposite  to  the  seal  when  she  attested 
the  will;  the  other  witness,  Mr.  Woolfitt,  de- 


posed that  the  deceitsed  signed  the  will  in  d4 
presence  of  all  three  witnesses,  and  monoTer  de« 
dared,  placing  his  finger  on  the  seal,  **  This  ii 
my  act  and  deed." 

This  part  of  the  case  was  first  argued. 

Dr.  Adda  MS,  on  behalf  of  the  execotors,  con- 
tended that  on  his  evidence  it  was  clear  that  ib< 
testator  had  either  made  or  acknowledged  ha 
signature  in  the  presence  of  the  witnesses,  cithci 
of  which  would  satisfy  the  act. 

The  QuitB9i*s  Advocatb  for  the  Cmwn  co» 
tended  that  the  proof  of  aigaing  was  defide« 
and  that  there  was  no  acknowledgmeiit  of  signs' 
tore,  qua  dgnatate,  which  was  raquired  by 
act. 

Sir  H.  Jemur  aaid,  upon  this  bnoch  of  t1 
case,  upon  the  general  principle  of  tbc  law, 
affinnaitive  evidence  was  preferaUe  to  nmsi^ 
evidence,  and  looking  to  toe  discrepancies  m  t* 
evidence  of  Ellis  and  Lucas,  and  the 
tency  of  that  of  Mr.  Woolfitt  (though  all 
intended  to  depose  truly,  as  far  as  their 
tion  went,)  the  evidence  ol  execution  was 
cient  to  satisfy  the  requisition  of  the  law. 

The  other  liranch  of  the  case,  viz.  the 
city  of  the  testator,  was  reserved  for 
tion. 

May  9. 

Sir  H.  Jenner  gave  sentence  on  the 
reserved  for  consideration,  viz.  the  capacstv 
the  testator.     The  deceased  was  brought  up 
Westminster  School,  where  he  became  acquaio 
with  Mr.  Yatman,  and  this  acquaintan 
which    lipened    into   friendship,    oontiniied 
death.     The  deceased  went  afierwaids  to  Ui 
versity  College,  Oxford,  where  he  fonned 
acquaintance  with  Mr.  Chambers,  with  whom  I 
likewise  kept  up  an  intimacy  and  friradshy  o 
the  end  of  his  life ;  both  of  them  were  called  i 
the  bar  together  nearly  at  ibe  same  lime.    11 
deceased  did  not  practise  at  the  bar,  having 
considerable  property,  his  personal  amoonbi^ 
about  £25,000,  besides  some  real  and  copjbJ 
estates.     He  was  unmanied,  and  accmrd  to  hn 
led  a  very  retired  Ufe,  particularly  oC  late,  ai  i 
evidence  of  which  the  Crown  hiad  been  able  * 
find  only  one  witness  (Dr.  Shepherd)  who  cos 
depose  to  his  hdkits  and  character.     The  alkf 
tion,  on  the  part  of  the  Grown,  set  iqi  a  case 
habitual  insanity,  as  well  as  parUcolar  delusioc 
evinced  during  a  few  months  preoe£ng  bisdesi 
The  only  witness,  as  before  observed,  examiiii 
on  the  Crown's  allegations  was  Dr.  Shepheni 
the  rest  of  the  evidence  in  the  case  was  sappHii 
by  the  answers  of  the  executors  themselves. 
was  admitted  that  where  habitoal  inanity  (i«i 
not  exist,  the  proof  of  insanity,  at  the  time 
the  execution  of  the  will,  most  eone  fion  t2 
party  who  seeks  to  impeach  ;  and  he  coo  Id  r* 
find  in  the  evidence  anything  of  the  nature 


i'    °'    *^g"'"'»g  of  1839.     Dr.  Shepherd 
l?.r  te  1  '»■•  "•*-  "f  del-ion  in  hi! 


■^w  Jteports. 
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judge  intended  the  obsemtion,  or.  if  he  me.n* 
that  .n  all  cases  where  any  delusion  «i«i 517! 

m.nd  of  a„„,dividual.  that  individu.?^i"ij! 
and  intest9t«>      tt.,*  ,•    l-     t  .  *  ^^  insane 


.bout   U,a1  ti„e.     In  "thri?n7on839 3  2'  f  "  ""'•'';^"-'-  ^♦'^  ^"SarriS^ 
^sed   did  mtimate  to  Dr.  Shepherd  that  he'  Sl?*^,'*- ^  ^'"  '"  »»«  *J«bo«te  juC,«t^ 


,K      1^     u  •  "'"""  •"«'  M^-  Chambers  was 

the   benchers  of  the  loner-Temple  intend  t^M  i    •       '"»  "«wea,  if  thev  w««. 

).';1-"L?^  TT*  "'••"PPo««ffriXhich  Sr"*'rP"''^  '"  '^^J'  "«•  of  •  tSLsS 
T^^J!''  ^^  committed'upon  tC,  S  J"*^  ""•  ^'^  t^'i^lj  ««ed,  and  the  otW  l« 
a  ^undies,  imagination,  anithe  two  «««  '  .  '  "rT*","*'  ""^  «  '""  "orthy  of  r^S 
to  whom  he  communicated  it,  convinc^  him '  A  j  ^^P^^*^  «»»  medical  attendantTS 

.3  so.  one  of  .h.„  ..-.-....A.  "^mced  h»m   d^ased.  whowa.  frequently  i„  thehaW,  ofsSt 

me  him,  owing  to  .  d!.«™l j.  "^  ."^^ 


ected  with  some  dCTangement  of  th«  Iv^r 


ng  him.  owing  to  a  disoi^er  under  whichT- 


:Mj;^rdTe;^£-^^^^^^       «:-r?,-th^c;;:wnn- 1 

altogether,    and   when    „„U»..:_.  ^        ''w«of^..lT  •''?  *'*«^''  «'»«!"•«  when  h^ 

rrh^S  T   f  "*•'  "'*""*'y-  •"«»  «nde.««,dinj' 
he  had,  therefore,  no  h-if.,:..-  : *«'«rag. 


with  oo„«j ,  *"  "*"'."«  *o  wcewe 


with  n^^KA  ;    "  '^"t"'  *o  wceive '  he  h»1    .K     *       '  •"«n»oiy.  and  understandinjr ; 

mth  confidence;  and,  upon  the  whole,  he'  fo*  7^'  *?."'«=•«*.•.«>  '•*»i««ion  in  pronounciL 

leary  of  opinion  that,  neither  from  theew!|     V?    Ji"^'^^'.  '"''•»  ^'^mg  probite  of  it  ^ 

adduced  by  the  Crown,  which  neSd   c^^"  ^tlT/  ^'''«'^'«^'  on  the  part  of  the 

ual  mMBHy,  from  the  Mswera  of  tKeln       ?'^'  ^'''^  '"  "■•  Crown's  coste  out  of  t£ 

from  jhe  te^imony  of  the  «toJ„g  J^l  ti:??^'  "'^'"?  *•»  "»«»*'  *^  Z^^^l 

Tom  the  content,  of  the  will  itsSf  St  l^  Conner  having  ttan«nitted  the  yerd"Tf?he 

oned  .  muoral  diapoaition  •f  thep^-T  O  ^  ^'  T'*""'^,  the  Crown  could  hfved^e 

.Ten  e^denee  that,  .t  ,he  Ume  he^^lj'   "  i'^" '»^'^  P'ot<»«ion  of  thepropertr       • 

»ot  contemplate  aetf-destniction    cooU     u^  f'-^f^""  ^^'>^  *o  ZL  iLn  ordet. 

.r  hS  '^"  '?"  *'"*'  •'  ^e^^f  t1ne^'T.!r^'  *^  rircum.t«,ce.  b  wS 
^" Unl  c-'",3»T"''  '''••*'''  *"  of  cons"  r^"  ~""  ""'* ^"•~»«'  »«"«  «"• 


)le  Ipnntl,    q'T?  r     •  ''"'*"  *"  Of  COnsi- 

bilii!, '?*''«.'*  "fe^^J  to  two  ca,^ 
I '  «* '•'wked  in  the  aMumenta.  w««  ^T 
'  on  these  o^arfona,  namSJ   0,11!^*^' 

"..unces  of  the  ^1?  W  "**  ?P®"  ** 
«alW  done.  L?t.  r"  ^i"?."  «'onal  act 


ORDER  APPOINTING  COMMON  LAW 

EXAMINERS. 


S?.^?  7  *?  'V  ««"mst.nce.ofr«'^fi!l'l'B7«!i.';'°'""''  William  Lowe,  ^• 
itu  V-  ?^f-    .^8*'"«  in  -Dew  v.  C/arA    *"^  Rowland  Pickering,  William  Tooke    1^.1 
deluSn  •".?"'  .'•"*  ''"«  »  nile  .hi  ^'"'"-^  White,  gentlemt,   attorneys    ft  ^'^'J 

dbtZ .i"     ""  "  l'"*"''^'  •"«»  »»"»  »2   '^"^  "■"«  ""  ''"•^by  appointed  ExamLrs  f^r^^^ 
«<1  beyond  the  Dumo,«  fi,,  »i.:-l  ...  . ,        ".   one  year  next  ensuing,  to  examine  all  such  ^^* 

sons  as  shall  be  desirous  to  be  admitted  attor^e*" 

of  all  or  either  of  the  said  Courts,  and  th«.t  T^* 

I  five  of  the  said  Examiners  (one  of  them    K„-**X 


A      J  i'  '"*"'  "  '"^i»y.  and  this  WM 
'^WondA^purp^efoj^f^^^  that fcS 

IHagg.ail.    nek.345 

'  PM.  90.1  Sim.  and  Sti.  108, 
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Sittings  of  th4  Court,  i}c. ' 
one  of  the  said  Master«i^  ckoli  u 

Ste?hew  RiCHiLRDs. 


wiJJ  be  tried,  but  the  Court  viil  lojoGni  u  « 
future  day.  ^ 


BXAMINATION   AT  THE    ROLLS. 


Nam 


Charles  Henry  Cooper. 


^ameandEesidenceofi 
Attorney  to  whom 
articled. 


EXCHEQUER  OF  PLEAS. 

In  Term. — Middlesex. 
Friday,  May  29.— 1st  sittmg. 
Saturday,  May  30.  }    «      .. 
Monday,  June  I.    j   Bj  wijouminait- 

Wednesday,  June  10.— ^nd  sitting. 
Thursday,  June  II.  I  ^     a- 
Friday,  June  12.       J  ^^  adjoonuwal. 

London, 
Wednesday,  June  3.  -1st  sittii^ 
Monday,  June  15,— 2nd  sittii^. 
Tuesday,  June  16.— By  sdjoumniaL 


William  Jear^Qinnon     a,     I        ^'    ""'  ^^'"^^  «IjoummaL 
Cambridire  'H5S«'Term._Thurs.Junel8.  FfidaT,Jiae« 


^ititngs  oC  the  Courts. 
QUEEN'S  BENCH. 

•ITTIKOS   IS  AND  AFTBB  TRINITY  TRRM,  1840. 

London.  Tuesday— June  16. 

Ti.     J         After  Term. 
Thursday,  June  1 8 ;  Friday,  June  19. 
(10  adjourn  only.) 
The  Court  wiU  sit  at  eleven  o'clock  in  Term 


The  Court  will  sit  during  Term  at  ten  o'dxi. 


ui   Middlesex 


QUEEN'S  COUNSEL. 

The  following  barristers  ha?e  been  caDcdvn^ 
the  bar : —  | 

Armstrong,  Robert  Bajnes,  Esq.  ? 

BethiU,  Richard.  Esq.  ) 

Dundas,  Darid,  Esq.  n 

Turi^er,  George  James,  Esq.  I 

EQUITY  SIDE  OF  THE  EXCHEQluli 
Master— The  Hon.  Robert  C.  Scaikx  J 

On  the  1st  Jw^  loiU  be  ptMisked,  price  U^ 
continued  Monthly,  Vol.  4«  Pari  4, 


u-;rh;i^;i»i;XrTeri°"''r^  •"''  ^1     "i»»i^"i?o^*«:"^^^*r"1 

wm  probably^be  po°  tooned  S  the  oViSr   P*^C^J>«NTS      IN    CONVEYA^XOj 

«nd  the  Ist  June  to  18th  Ju^.  a  »  ^M\y  *'*"?*«' «»  *«  P«»«»t  •«•«* «f«>»  1—  ■ 
causes  on  tbriista  for  th/ZV^T''  «»  other  lostrated  with  Nohi,  Pn«tie.I  hrf  Criti«L  J 
June  will  ^*T^  Z  r,  2^"' ^'"y  and  Jst  THoM4sGeoROEWe8TBHi»,E»q.VF.R.A3.<rfi 
ar?f;i^      ??  token  from  day  to  day,  until  theTP><»«"e  Temple,  Author  of  '^e  Coma^ntJ 

«».u.,,,"*"^*<'«»>«««8  only  will  be  taken  ?"."■*  Constitution  and  Laws  of  Enriai:? 
on  the  !.'!#».   T —      o..    .  .  .    JL  .  »«n  I  dedicated  by  command,  to   Her  Maje^-  q| 


u"dt  J5''  J-e      Sho;ri?^U'"as  wS  as 

wish  ,  '''**'  °"  "•"  %'  >f  the  plaintiffs 

of teiSu""'''"  """"  ^  *  "tisfacto-y  W^: 


4 


.     COMMON  PLEAS. 

io«1^  _^„i'""'  ?  '  Wednesday,  June  10. 
*«—Fnday  Junes.  Friday,  June  12. 
rpt       .  Alter  Term. 

»oon  on  each  of  the  1     ?  *'*^°*''' '"  *«  fore- 
£«*  nine  pr^belv  „„  ^'' !"  •*"»'  ««»  "  half- 

•••ov^  «tting  d.y?i'"T  t'ff  :^:t''  «*;*« 

^  '^rm.  It  not  disposed  of 


Queen. 

I  •    -i*.  II  ^4^™<>«*  every  number  contains  a  New  ¥v^ 
plaintiffs   of  Instrument  to  meet  the  cxm/o^  stmU  of  tak 

'Laws.  .  ,^  • 

Part  4  will  contain  new  forms  to  iiie«t  tirl 
Statute  3  &  4  W.  4,  c  74.,  and  CoxMEicufl 

fjR'P'rDDa    nr      A  maw  An  ..t....      ^ TT^..._ »      » ..T^ 


Letters  of  Attorney,  for  Home  and  ABSLtiu 
Practical  Directions  for  their  efficacy  at  tv 


{ 


with  Practical «^„  ^„,^j  „  ,^ 

places  where  they  are  to  be  executed,  more  paPN| 
|icular]y  as  regards  Absconding  Debtors  to  tkt 
United  States  of  America  and  elsewbeie. 

Vols.  1,  2  and  3,  Price  £2. 7#. 

JJOHN  Richards  &  Co.  194,  Fleet-street. 
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'TNAL  BmAT   OB   BllXS  of  BZCBAVOS— 

>ricB  Qf  DisBoirouR 

asps  of  CooA  ▼.  French,  (Q.B.)  Bfeisengerr. 

utJkey  (C.  P.),  BBd  Xnvi*  ▼.  OomperU^  as  to 

a/  u  a  Mttffieient  Notice  qf  the  Dithammr  qf 

iiU  of  Exchange  oootldered 

X POSITION  or  THE  Law  «pon  thetnbject, 

I  also  upon  the  Timb  whbn  Notice  should 

r^veoy  in  whieh  ail  (he  leadiag  Caaet  an 

tn  up  ... 

:    of   NoTICB  of  DiSRONOVB  , 

iLBK  5.  V(4.  4.  — Tbusts.— What  Traata 
«  by  Operation  of  Law  ? 
rBB  to  Pboblbm  86.  Vol.  9.~''0n  what 
Jeeta  may  relief  be  obtained  by  a  bill  in  Chan] 
y/'  By  B.  A.  continued 
er  to  the  fanie  Piroblem,  by  QuiLiBLvca, 
tinned  .  .  . 

nf  1>BSCBBT  under  Stat.  S  ft  4  W.  4,  e.  100 
B  of  Commons.— If  Bw  Postaob  Act— Mr. 
B.  Hamiltok's  Motion 
If  A  B  BiAOB  Act.— Mr.  Lakodalb's  Motion 
darriage  Act— Opinion  of  the  Rboibtrab- 
5ERAii-opon  the  question  whether  a  cler- 
lan  is  not  compelled  to  marry  parties  in  his 
L!ib  charch  on  prodaetion  of  a  superinten- 
t-regiaferar^  certifieate,  tinless  one  of  them 
iring  in  the  pailsh  in  which  his  charch  is 
ite  .  .... 

ints  oa  Maniage     .... 
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66 
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69 
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71 
79 

73 
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Law  BavoBTB. 

Chaitcbbt. 
Clapton  T.  Bnlmer.  —  Appeal  from  the  TicB- 
GiiA«CBLi.oR— Beqnest  by  a  Testator  '<  to  the 
nearest  of  Vin  of  his  own  family  for  ever," 
after  the  decease  of  theTesUtor*s  Child  without 
issue — Construction 

BXCBBQUBB. 

Jones  V.  Hughes.— A ttomies— Whether  upon  a 
plaintiff  and  defendant  settling  an  actiun  be- 
tween theiiiseWes,  without  the  plaintiff's  attor- 
ney, and  without  paying  his  cosU,  the  latter 
may,  oevertlieless,  proceed  with  the  action  to 
Judgment  as  if  no  such  settlement  had  been 
made  .... 

Saunderson  o.  We«tlcy  and  another— Warrant  of 
Attorney— Effect  of  one  attorney  being  em- 
ployed by  both  parties 

Court  of  Chancery-Fittings,  Trinity  Term,  1840 

Bbtibw  op  Nbw  Booza. 

A  Chart,  showing  the  Deseeat  of  Estates  tnd  In> 
heritance  in  Fee  Simple  in  Possession,  Free- 
hold, Copyhold*  In  Ramaiadtr,  BeTsrsion,  or  by 
Custom  upon  Deaths,  after  the  1st  day  of  Jan. 
1834,  under  the  Stat.  3  ft  4  W.  4,  c.  106.  By 
W.  B.  D.  Oent.,one,  ^e.  •  •        • 

Examination  of  Articled  Clerks,  Trinity  Term, 
1840 -.Notice 

Notice  to  Correspondents 
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ESSAY. 


3N  BILLS  OF  EXCHANGE. 
)TICE  OP  DISHONOUR. 


B  have  received  seTeral  letters  upon 

the  important  subject  (in  this  oomraer- 

oaotry)  of  the  recent  discussions  in  the 

CoortSy  as  to  what  is  sufficient  notice 

shouour  of  a  Bill  of  Exchange  or  a 

lisdory  Note  (a),  which  appears  to  have 

1  considerable  excitement  among  com- 

al  men,  and  a  difficultj  seems  to  exibt 

what  is  a  legal  notice  qf  diehonour. 

have  already  shewn  the  opinion  of  the 

»  given  to  the  House  of  Lords  in  iSio- 

V,  Palmer 9  but  this  must  not  be  taken 

leading  case  for  all  notices  of  disho- 


;^ook  V.  PKmeh,  Q.  B.  ante  p.  44.  Messenger  v. 
y,  C.  P.  ante  p.  44.  Lewis  v.  Qompert^  Ex. 
Gl. 

L.  lY. 


nour, — they  must  stand  upon  their  own  re- 
spective merits.  In  Solarte  v.  Palmer^  the 
notice  was  to  ihe  indorsee  as  follows :— - 

«  London,  nth  Dec.  1825. 
<•  Gentlemen,— A  bill  for  £683.  drawn  by 
Mr.  Joseph  Keats  upon  Messrs.  Daniel, 
Jones,  k  Co.,  and  bearing  your  indorsement, 
has  been  put  into  our  hands  by  the  assignees 
of  Messrs.  J.  R.  de  Alzedo,  with  directions 
to  take  legal  measures  for  the  recovery 
thereof,  unless  immediately  paid  to 
"  Gentlemen,  your's,  &c. 

*•  J.  &.  S.  PXABSB." 

This  was  held  to  hebad.  The  Loan  Chief 
JusTicB  TiNTBRDSN  cxprcsscd  his  opinion  to 
^6  jury,  that  the  letter  did  not  in  terms  im- 
port that  the  bill  had  been  refused  payment 
by  the  acceptor, — it  was  not  a  sufficient  no- 
tice  of  the  dishonour  and  non-payment. 

In  Cook  v.  French  the  notice  was  to  the 

P 
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drawer,  that  the  bill  dae  July  1,  had  been 
presented  for  payment  and  returned,  and 
remained  unpaid.  The  Court  of  Queen's 
Bench  held  thi»  to  be  good.  It  should  be 
obserred  that  here  was  no  demand  of  pay- 
mont. 

In  Meuenger  r*  SomUkey  the  notice  was 
of  an  illiterate  kind, — and  was  to  the  maker 
of  a  promissory  note  by  the  holder  and  jMiy^ 
of  the  oote  that  it  was  *<  not  took  up/*  and 
the  Court  of  Common  Pleas  held  this  to  be 
bad. 

In  LemiM  ▼.  Oomportz  the  notice  to  the 
indorser  was  of  a  more  regular  kind,  and  was 
thus  construed  by  the  judge  (Parxb,  B.)-^ 

1st.  That  the  bill  was  presented  when  due. 

2ndly,  That  it  was  dishonoured,  and 

Srdly .  An  intimation  to  the  party  to  whom 
the  notice  was  addressed,  that  he  is  the  per- 
son to  be  held  liable  for  the  payment  of  it. 

The  Court  of  Exchequer  held  this  to  be 
goodt  and  the  reasons  for  that  judgment  we 
have  already  shewn  (b). 

In  the  latter  case  it  should  be  also  noticed 
there  was  no  demand  of  payment. 

The  decision  of  Lord  Tsntbrdsh  in  So- 
larte  v.  Pabner  was  carried   by   writ  of 
error  into  the  Court  o{  Exchequer  Chamber, 
where  after  full  argument.  Lord  Chief  Jus- 
tice TiNDAL  delivered  the  following  judg- 
ment :— The  question  in  this  case  is  whether 
the  direction  to  the  jury  '<that  the  letter 
given  in  evidence  at  the  trial,  and  set  out 
upon  the  bill  of  exceptions,  was  not  sufficient 
notice  of  the  dishonour  and  non-payment  of 
th6  bill,  and  that  upon  such  evidence  the 
jury  ought  to  find  a  verdict  for  th^  defend- 
ants," was  a  proper  direction  or  not    And 
we  are  of  opinion  that  the  direction  was  pro- 
per, and  that  the  judgment  which  has  been 
given  for  the  defendants  must  be  affirmed. 
The  notice  of  dishonour  which  is  commonly 
substituted  in  this  country  in  the  place  of  a 
formal  protest,  such  formal  protest  being  es- 
sentialin  other  countries  to  enable  the  plain- 


of  Emchknge.   .^ 

tiff  to  reco ver(c)9  most  certainly  does  not 
quire  alt  the  precinon  and  lonnalitf  winch 
accompanied  the  regular  ptotest  for  which  it 
has  been  substituted.    But  it  ihodd  at  leasit 
inform  the  party  to  whoa  it  ia  addtssiartf 
either  in  express  terms,  or  by  neossssry  im> 
plication,  that  the  bill  has  been  diahoiMvred» 
and  that  the  holder  looks  to  him  for  payment 
of  the  amount.    Here  the  allegation  im  the 
declaration  is  that  the  bill  baa  been  presented 
to  the  acceptor  who  has  refused  payment, 
whereof  the  defendant  has  had  BOtioe  ;  and, 
consequently,    to    satisfy   this    allegatioii, 
though  no  eflEpntttybrm  qftaardi  is  necemary^ 
the  notice  should  convey  an  intiinatioo  to  the 
party  to  whom  it  is  addressed,  that  the  bill  is 
in  fact  dishonoured.    Now  kxddiig  at  this ' 
notice,  we  think  no  sooh  intimation  is  ooa- 
veyed  in  terms,  or  is  to  be  necessarily  inferred ' 
from  its  contents.     Besides,  it  b  perfeedy  I 
consistent  with  this  notice,  that  the  bill  hss  I 
never  been  presented  at  all,  and  that  die  plais- 1 
tiffi  mean  to  rely  upon  some  Iq^al  •zcovj 
for  its  non  presentment.    The  present  csst^ 
is  stronger  against   the  snfficiencj  of  M 
notice  than  that  of  Hartley  v.  C!a»e{ij^  mham 
there  was  at  least  an  allegation  that  die  \m 
had  beoome  due,  which  is  not  fimnd 
This  letter  may  not  impiobably  ha^e 
written  with  a  different  intent  than  that 
giving  notice  of  die  dishonour  to  the  ind^ 
and  may  have  been  information  that  an 
tion  was  about  to  be  brought  by  the 
taking  for  granted'  that  the  notioe  of 
bill's  dishonour  had  been  given  in  die 
nary  way,  before  the  bill  was  put  into 
hands  for  the  purpose  of  sning  thereon. 
all  events,  however  intended,  it  appears 
us  not  to  amount  to  such  notioe,  and 
judgment  was  affirmed  (s). 

From  this  judgment  the  plaintifi 
a  writ  of  error  in  die  House  of  Lords;, 


W  Antep.ei. 


(e)  See  Pothier.  Tnit6  da  GsBtmt  ie 
e.  6,  f.  S,  art.  1,  b.  6. 


iii)  4  Barn,  ft  CreM.  899. 


,  ,  Bee  6  Moo.  k,  Pi^e,  490.;  7  _  _. 
ICanr. bt  PSyne^ 476.J  1  Crosiip.  4t  9.  41t.;  X 
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.  JcsTicft  Park  declared  the  muuiimoiii 
tion  of  the  judges  present  (f)^  thmt  tbe 
X  of  the  phintiflrs  attomies  did  not 
unt  to  notioe  of  the  dishonour  of  the  bill» 
ich  notice  ought  in  express  terms,  or  hj 
^sarj  implication,  to  convey  fuU  inU- 
on  that  the  UU  bad  been  dishonoured. 
le  Loan  CHAKCSLLoa  (BaouoBAM)  in 
ouncing  the  judgment  of  the  House, 
,  ''  I  never  saw  a  case  which,  whether 
rding  the  lkctS|  the  prineipk  of  law,  or 
cases  bearing  upon  it,  was  more  abso- 
j  free  from  all  doubt.  The  question,  my 
Is,  is  whether  the  letter  of  Messr.  Pearse 
ints  to  notioe  of  the  dishonour  of  the  bill 
change  referred  to  in  that  letter.  As  this 
a  point  of  law,  a  question  was  put  by 

Lordships  to  the  Judges^  whether  this 
a  valid  notice  of  dishonour,  so  as  to 
5  the  party  to  whom  it  was  directed,  the 
-seTy  liable.  The  Judges  were  unani* 
ily  of  opinion  that  it  was  no  notice  of 
moor.  I  never  thought  there  could  be 
ibt  that  that  must  be  their  opinion,  and 
y  doubted  whether  we  ought  to  trouble 

to  come  here  upon  such  a  point.  My 
9,  I  hold  that  this  is  no  notice  of  disho- 
;  it  is  a  threat  of  legal  proceedings, — a 

demand  of  payment.  It  is  clear  on 
mty  and  by  decided  cases,  that  a  de- 
l  of  payment  does  not  amount  to  a  notioe 
(honour.  Lawyers  and  merchants  alike 
'  this  ntle  and  they  act  upon  it.  When 
earned  Judges  are  clear  and  unanimous 
eir  opinion  upon  this  subject,  it  seems 
flaous  in  me  to  waste  the  time  of  your 
ships  by  arguments  in  support  of  their 
nent,  but  I  wfll  say,  that  when  I  see 
ed  counsel  sign  their  names  to  reasons 
peal,   and  bottom  those  reasons  upon 

and  authorities,!  naturally  look  to  these 
(  and  these  authorities,  to  see  whether 
bear  out  Ae  opinions  for  whish  they  are 
L  The  case  ot  TindalY.  Brcmn  has  been 


(f)  See  «nte  p.  *6, 


cited  \(g)  that  case  is  referred  to  in  die  4th 
edit,  of  BayUy  on  Bills,  p.80^  which  audio- 
rity  is  also  quoted  in  the  plaintiff's  ^'reasons.'' 
TindaU  v.  Brown   does   not   warrant  the 
purpose  for  which  it  is  cited  i  but  it  is  re- 
markable that  anodier  case  should  not  have 
been  looked  at, — the  ease  of  Hmrtley  v. 
Comb  (A).    If  that  case  had  been  looked  at, 
it  would  have  been  found  that  it  was  on  all 
foors  with  the  present    The  letter  diere  is  in 
these  terms: — <I  am    desired  to  apply  to 
you  for  payment  of  the  sum  of  jBlfiO.  due  to 
myself  on  a  draft  drawn  by  Mr.  Case  on 
Mr.  Case,  which  I  hope  you  will  on  receipt 
dischaiigs,  to  prevent  the  necessity  of  law 
proceedings,  which  otherwise  will  immedi- 
ately take  place.'    Lord  Tbvtbbdbn  there 
said^'  There  is  no  precise  form  of  words  ne- 
cessary to  be  used  in  giving  notice  of  the  dis- 
honour of  a  bill  of  exchange,  but  the  lan- 
guage used  must  be  such  as  to  convey  notice 
to  die  party  what  the  bill  is,  and  that  pay- 
ment of  it  has  been  refused  by  die  acceptor.' 
His  Lordship  said  that  die  letter  did  not  con- 
vey any  such  nodes ;  yet  it  is  much  mors  ex- 
plicit than  the  letter  in  the  present  case. 
The  other  authority  referred  to  by  die  plain- 
tiffs is  the  4th  edition  of  Bayley  on  Bilbi-^ 
why  not  the  6th  edition  f  For  aught  I  know, 
the  4th  edition  was  published  before  JSTart- 
ilsy  V.  Case  was  decided.    This  I  know,  that 
if  the  5th  edition  had  been  quoted,  there 
would  have  been  found  at  p.  257  these  words 
— *  And  the  notice  ought  to  import  that  the 
bill  has  been  dishonoured;  a  mere  demand 
of  paj^ment  is  not  sufficient'    But  it  may  be 
said  that  is  more  than  a  mere  demand  of 
payment,  it  is  a  threat  of  proceeding,  and 
such  a  threat  shows  that  a  default  must  have 
been  committed,  because  an  indorser  is  not 
liable  without  a  default  in  the  other  parties. 
But  let  your  Lordships  read  the  whole  pas- 
sage, and  you  will  then  see  that  such  an  ar- 
gument cannot  be  used,  for  the  passage  goes 

iSf)  1  T.  B.  167,  afflnnsd  In  the  Court  of  Bifibft* 
qver.    See  2  ed.  1S6.  (A)  Id. 
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on  thus  : — '  And 


Essay  on  BiUs  of  Exchange, 


I  a  threat  of  l^al  proceed- limine  this  question  in  all  cases,  it  would  be 
ings  is  not  sufficient.'    I  feel  great  displea-   productive  of  endless  uno 


sure,  my  Lords,  at  this.  Writs  of  error 
ought  not  to  be  brought  for  the  mere  pur- 
pose of  delay,  and  to  subject  parties  to  costs. 
This  is  a  wrong  that  you  are  bound  to  visit 
ifi^ith  your  just  displeasure."  The  judgment 
was  affirmed,  (^i^ 

The  case  of  Tindal  v.  Bronm,  referred  to 
by  Lord  Brougham^  applied  more  to  the 
time  when  notice  should  be  given  than  to  the 
sufficiency  of  the  notice  of  dishonour,  whieh 
as  it  leads,  the  law  at  the  present  day  it  may 
be  necessary  here  to  notice  more  particularly. 

Loan   Mansfield  there  said — It  is  ex- 
tremely clear  that  the  holder  of  a  bill,  when 
dishonoured  by  the  acceptor,  must  give  rea- 
sonable notice  to  the  drawer  or  indorser. 
What  is  reasonable  notice  is  partly  a  question 
of  fact  and  partly  a  question  of  law.(A)    It 
may  depend  in  some  measure  on  facts,  such 
as  the  distance  at  which  the  parties  live  from 
each  other,  the  course  of  the  post,  &c.    But 
wherever  a  rule  can  be  laid  down  with  re- 
spect to  this  reasonableness  that  should  be 
decided  by  the  court,  and  adhered  to  by 
every  one  for  the  sake  of  certainty.    In  that 
case  the  bill  was  dishonoured  on  the  5th  Oc- 
tober, the  clerk  saw  the  maker  on  the  6th, 
and  gave  him  time  during  the  banking  hours 
of  that  day,  and  thq  plaintiffii  did  not  go  at 
four  that  afternoon,  but  waited  till  the  next 
day.      Lord  Mamfield  said — It  has  been 
held(Q  that  n^iere  the  party  Uahle  does  not 
Uo€  in  the  same  place f  the  holder  must  write  by 
the  next  post  after  the  bill,  is  dishonoured,  (m) 
AsBUBST  J.  said,  it  is  of  dangerous  con- 
sequence to  lay  it  down  as  a  general  rule, 
.that  the  jury  should  judge  of  the  reasonable- 
ness of  time.    It  ought  to  be  settled  as  a 
question  of  law.    If  the  jury  were  to  deter- 

(i)  2  Clark  &  Fin.  96. 8.  C. 

(ik)  6  Doogl.  4d7. 

(I)  Lord  SUtnboiDngh  eouidered  it  as  a  qneatioo 
of  law  and  fkct.    See  6  East,  4. 

(m)  See  Lord  Mak8Vzbi.d'b  obtenratioai  in 
Msifiin  V.  Adamseth  2  Burr.  000. 


productive  of  endless  uncertainty.    The  next 
day  at  the  most  is  as  long  as  is  necessary  in 
a  case  circumstanced  like  this.    If  the  par- 
ties live  at  a  small  distance,  this  is  sofficieot 
time,  if  at  a  greater,  they  should  write  by 
the  next   post.      Notice  means   something 
more  than  knowledge ;  because  it  is  comp- 
tent  to  the  holder  to  give  credit  to  the  maker. 
It  is  not  enough  to  say  that  the  maker  doos 
not  intend  to  pay,  but  that  he  (the  holder}, 
does  not  intend  to  give  credit.    The  partj 
ought  to  know  whether  the  holder  intends  to 
give  credit  to  the  maker,  or  whether  he  i^ 
tends  to  resort  to  the  indorser. 

BuLLBR  J.  said,  the  namerona  casa  on 
this  subject  reflect  great  discredit  on  the 
Courte  of  Westmnster.  They  do  infinite 
mischief  in  the  mercantile  world ;  and  tha 
evil  can  only  be  remedied  by  doing  what  the 
Court  wished  to  do  in  the  case  of  Mdct^ 
and  Halh  (n)  by  considering  the  reasoi- 
ableness  of  time  as  a  question  of  law  and  oel 
of  fact.  Whether  the  post  goes  out  this  « 
that  day,  and  what  time,  &c.  are  matters  oi 
fact :  but  when  those  facts  are  established 
it  then  becomes  a  question  of  law  on  tbca 
facts,  what  notice  shall  be  reasonable,  (o) 

As  to  giving  time,  the  holder  does  it  s 
his  peril.  And  in  no  case  has  it  been  de 
termined  that  the  indorser  is  liable  after  m 
holder  of  the  note  has  given  time  to  th 
maker. 

With  respect  to  notice  I  concur  m  th 
opinion  which  has  been  given  bj  the  Coon 
and  particularly  for  the  reason  given  bj  o. 
brother  Asbubst.  The  purpose  of  %r^^ 
notice  is  not  merely  that  the  indorser  shoiu 
know  the  note  is  not  paid,  for  he  is  cbup 
able  only  in  a  secondary  degree^  but  to  reodi 
him  liable,  you  nuist  shew  that  the  holdi 
looked  to  him  for  payment,  and  gave  hi 
notice  that  he  did  so.    A  case  might  f»^: 


(m)  Trin.  22  Geo.  8.  B.  & 
(o)  See   BIT.  Jubticb  Buzj^s'S  obwrtatiow 
MuiUnon  t.  D'JB^utiio,  2  Hen.  Blackt.  669. 
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put,  where  the  indoner  might  have  notice 
m  the  holder  and  yet  would  not  be  liable. 
:)ugb  there  is  no  prescribed  form  of  this 
d  of  notice,  yet  it  most  import  that  the 
der  looks  on  the  indorser  as  liable,  and 
ects  payment  from  him  that  he  may  have 
remedy  over  by  an  early  application. 
^n  it  becomes  his  business  to  take  up  the 
3.  But  notice  of  having  given  credit  to 
maker  will  discharge  the  indorser.  Tke 
ce  by  another  person  to  the  indoner  can 
rr  he  sufficient;  but  it  must  proceed  from 
holder  himself. 

his  doctrine  agrees  with  Manut  and 
?r  general  writers,  who  say  that,  the 
ice  ought  to  be  transmitted  by  the  next 
t  after  it  is  received. 

lie  general  rule  as  collected  from  the 
i  of  Tindal  v.  Brown  and  other  cases 
as  to  be,  that  with  respect  to  persons 
Qg  in  the  same  town,  notice  should  be 
Mi  the  next  day  ;  and  with  regard  to  such 
ive  at  different  places,  that  it  should  be 
\n  by  the  next  post.  But  if  in  any  par- 
lar  place  the  post  should  go  out  so  early 
r  a  receipt  of  the  intelligence,  as  that  it 
Id  be  inconvenient  to  require  a  strict 
ri dance  to  the  general  rule  then,  that  a 
cc  by  the  second  post  would  be  reason* 
,  per  LAWRBifCB  J.  in  Darhishire  v. 
righ,  6  East.  Rep.  11. 
A  to  what  is  reasonable  time  the  Court 
the  proper  judges.  For  what  is  contrary 
»ason  cannot  be  consonant  to  law,  which 
junded  on  reason :  and  therefore,  the 
onableness  in  these  and  the  like  cases 
suds  on  the  law,  and  is  to  be  decided  by 
judges,  (p) 

he  following  form  is  submitted  as  suffi- 
it  to  meet  all  thecases« 

FORM   OP 

NOTICE  OF  DISHONOUR. 

120,  Lombard  Street,  May  30, 1840. 
o  A.  B. 

The  Bill  of  Exchange  for  £  dated 

ip)  Per  WUlet,  C.  .^.--tee  WUlet,  204-6. 


the  day  of  » drawn  by  you  upon, 

and  accepted  by  C.  D.  and  payable  to  your 
order,  at  three  months  after  date,  at  Messrs. 
E.  F.  Bankers,  London*  was  on  the  day 
of  9  presented  for   payment  at    the 

Banking  House  of  Messrs.  E.  F.  in  Lombard 
Street,  when  it  was  dishonoured ;  the  answer 
given  by  the  Bankers  being  '*  no  effects,"  of 
which  I  now  give  you  notice,  and  inform 
you,  that  I  hold  you  liable  for  the  amount 
of  the  bill,  and  the  ezpences  occasioned  by 
its  dishonour,  and  now  demand  of  you  im- 
mediate payment  G.  H. 

PROBLEM  V.  VOL.  IV. 

Trusts. 
What  Trusts  abisb  bv  Operation  of  Law. 


TO  THB    suitor  OF    THB    LROAL    GUIDB. 

AN8WER  TO  PROBLEM  26.  VOL.  3. 

BY  E.  A. 

(Continued  from  page  54.) 

Bat  IV  Cbancbry. — On  what  sabjeots  may 
relief  be  obtamed  by  a  bill  in  Chancery  ? 

Having  said  (it  is  hoped)  sufficient  to  give  a 
general  idea  of  the  jurisdiction  exercised  by 
Courts  of  Equity  in  cases  of  fraud,  it  will  now 
be  my  province  to  consider — 

4.  Infancy, — Upon  the  abolition  of  the  Court 
of  Wards  the  care  which  the  crown  was  bound 
to  take  as  guardian  of  its  infant  tenants,  was  to- 
tally extinguished  in  every  feoda!  view,  but  re- 
sulted to  the  King  in  his  Court  of  Chancery,  to- 
gether with  the  general  protection  of  other  infants 
in  the  kingdom.  When,  therefore,  a  fatherless  child 
has  no  other  guardian  the  Court  of  Chancery  has 
a  right  to  appoint  one,  and  from  all  proceedings 
relative  thereto  an  appeal  lies  to  the  House  of 
Lords,  and  subject  to  such  correction  by  appeal, 
the  court  may,  if  it  thinks  circumstances  render 
its  interposition  necessary,  exercise  its  authority, 
although  the  child  be  not  fatherless,  and  even 
so  as  totally  to  supersede  the  parental  guardian- 
ship, though  this  is  never  done  without  cautious 
reluctance.  The  Court  of  Exchequer  can  only 
appoint  a  guardian  ad  litem  to  manage  the  de- 
fence of  the  infant  if  a  suit  be  commenced  against 
him  ;  but  when  the  interest  of  a  minor  comes  be- 
before  the  court  Judicially  in  the  progress  of  a 
cause,  or  upon  a  bill  for  that  purpose  filed,  either 
tribunal  indiscriminately  will  take  care  of  the  pro- 
'  perty  of  the  infant,  and  the  Court  of  Chancery, 
'  out  of  that  property,  will  provide  for  his  suitable 
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matntenancc^  if  the  rainoi^s  father  is  not  in  cir- 
cumstances to  support  and  educate  his  children 
according  to  their  expectations  of  fortune.  With- 
out such  assistance^  Lords  Eldon  and  Redesdale 
did  not  think  it  discreet  as  a  general  rule  to  allow 
maintenance  except  upon  a  bill  filed;  though 
where  the  property  is  small  the  order  is  often 
made  on  petition,  in  order  to  save  an  expense  the 
estate  could  not  conveniently  bear.  What  the 
precise  limit  is  to  which  this  practice  may  be  ex- 
tended does  not  clearly  appear  (see  3  Bla.  Com.  p. 
426  &  n.)  There  are  different  decisions  as  to 
the  amount  of  property  which  will  render  the  in- 
stitution of  a  suit  necessary,  but  I  believe  there 
is  no  case  in  which  a  bill  has  been  dispensed 
with  where  the  property  exceeded  ^300.  a-year, 
and  there  are  cases  where  a  bill  has  been  required 
where  the  property  exceeded  £100.  a-year.  But 
it  may  now  be  taken  to  be  the  practice  that  where 
the  property  does  not  exceed  JB300.  a-year  the 
court  wUl  act  on  a  petition  without  a  bill  being 
filed.    (Gray's  C.  C.  Pract.  190) 

The  Court  of  Chanceryi  representing  the  King 
as  parens  patrue,  has  a  jurisaiction  now  perfectly 
established  to  control  the  right  of  a  father  to 
the  possession  of  his  child  whenever  the  welfare 
of  that  child  imperatively  requires  so  strong  a 
measure.  In  the  words  of  Lord  Eldon,  **  the 
court  has  interposed  in  many  instances  of  this 
sort,  but  the  application  is  one  of  the  most  se- 
rious and  important  nature ;  the  interposition  of 
the  court  stands  upon  principles  which  it  ought 
not  to  put  into  operation  without  keeping  in  view 
all  the  feelings  of  a  parent's  heart  and  all  the 
principles  of  tne  common  law  with  respect  to  a 
parentV  rights."  (Wellesley  v.  the  Duke  of 
Beaufort,  1  Rus.  19.) 

Infants  are  made  wards  of  court  by  the  filing 
of  anv  bin  to  which  they  are  or  ought  to  be  par- 
ties (Ambler,  303),  and  when  thus  brought 
within  the  protection  of  the  Court  of  Chancery 
its  control  over  the  property  of  infants^  who  are 
made  its  wards,  is  of  course  absolute,  and  many 
statutes  (the  Marriage  Act  and  others)  recognise 
the  Chancellor  as  the  constitutional  depository  of 
that  part  of  the  King's  prerogative  or  paternal 
duty,  (whichever  it  may  most  properly  be  called) 
which  consists  of  the  guardianship  oi  his  in£Euit 
subjects. 

Should  a  guardian  attempt  to  remove  an  infant 
confided  to  him  by  the  court,  out  of  its  jurisdic- 
tion, or  become  insolvent,  or  there  being  more 
guardians  than  one,  they  should  disagree  as  to 
the  management  of  the  ward,  the  guardianship 
will  again  devolve  on  the  court,  by  whom  it  will 
be  referred  to  the  master  to  approve  of  some 
other  person  to  be  appointed. 

It  rests  also  vnth  the  court  to  determine  what 
sum  (if  any)  shall  be  allowed  out  of  the  ward's 
estate  for  maintenance  (see  exparte  Myerscough^ 
I  Jac.  &  W.  151),  and  with  reference  to  the  ju* 


risdiction  exercised  by  the  court  in  excinng  i 
father  firom  maintaining  the  ward.  1  wiD  moq 
tion  an  instance  where  Sir  W.  Grant  (M.R.] 
thought  that  a  noblemto  with  i^,O00.  t-jet^ 
was  not  liable  to  provide  for  his  ehil^  vIm 
had  become  the  object  of  a  testators  boo&tjj 
while  the  possession  of  only  half  that  income  by  i 
private  gentleman  would  assuredly  entail  tk 
duty  upon  him  {Jervoise  v.  SUk,  Coop.  5t) 

In  the  marriage  of  infants,  who  are  wu^  « 
the  court,  it  exercises  a  very  jealous  interfensa 
not  only  requiring  the  consent  of  the  guidis 
but  its  own  as  well  {Leeds  ▼.  Bamar&st^^ 
Sim.  538).  Upon  an  affidavit  that  s& 
ward  is  about  to  contract  an  improper 
the  court  will  restrain  all  communication 
such  infant  by  letter  or  otherwise,  {Pectrct 
Cruehfield,  14  Ves.  206.)  All  petsoiu  ix 
mental  in  the  unauthoiised  maniage  of  a 
are  punishable  for  contempt.  The  court  wOl, 
all  such  instances,  oblige  the  husband  to  esea 
a  proper  settlement  in  favour  of  the  wife,  ni 
he  refuses  will  commit  him  to  prison  ontitl 
complies,  (Winch  v.  James,  4  Ves.  386.- 
WelU  V.  Pricej  5  Ves.  398  &  notes.)  loda 
the  jurisdiction  of  the  Court  of  Chancery  bi 
siantly  raised  by  anything  affecting  the  iBtocri 
or  any  way  concerning  an  infant  ward. 

Where  estates  are  vested  in  infant  trustees  ti 
conveyance  of  such  property  is  provided  fortf 
placed  under  the  jurisdiction  of  the  Coozt 
Chancery,  by  1 1  Geo.  4,  and  1  Gul.  4,  c.  60. 

When  a  ward  comes  of  age  the  gnaidiia 
bound  to  give  him  an  account  of  all  that  he 
transacted  on  his  behalf,  and  most  answer  for 
losses  occasioned  by  his  wilful  default  or 
gence.  In  order  therefore  to  prevent  disagneib 
contests  with  young  gentlemen  it  haa  becooe 
practice  for  many  guardians,  of  laige  esiat 
especially,  to  indemnify  themselves  by  appljio?^ 
the  Court  of  Chancery,  acting  nnoer  its  diie 
tion,  and  accounting  annually  before  the  offioi 
of  that  court, — ^for  the  Loni  Chancelkr  iij 
right  derived  from  the  crown  the  geoersl  sad  m 
preme  guardian  of  all  infants  aa  well  as  idiousi 
lunatics,  that  is  of  all  such  peisons  as  hate  s 
discretion  enough  to  manage  their  own  eon 
In  case,  therefore,  any  guaraian  abases  his 
the  court  will  punish  and  check  him,  nay, 
times  proceed  to  the  removal  of  him  and 
another  in  his  stead  ( I  Bla.  Com.  462.) 

5.  Mistake. — Errors  and  deficfendes 
sionally  arise  in  deeds  and  wills,  which  if  a 
to  remain  uncorrected  would  work  hardship  to 
militate  against  the  intention  of  those 
Thus  the  imperfect  execution  of  a  pow  is  ia 
tain  instances  relieved  in  equity  (seeoalepi^V 
where  some  direction  which  on^  to  tee 
followed  in  the  execution  of  a  Jrtfww  hss 
omitted,  as  where  a  power  of  appointoMei  Vf 
was  to  be  execuUd  m  the  preseiM  «f  thicc 
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B«y  ttd  k  mt  exaenlad  tii  eoiuuImKioii  of  | 
irrio^  bf  two  oiilv»  the  defeel  was  simplicd 

the  oout  (1  Maad.  Chan.  53).  Bot  Equity 
11  not  aopply  thaiM»-«aeciitioo  of  a  powor ;  and 
I  party  to  whoa  a  powar  u  gmn  do  nothing 
desota  an  intantion  of  axarciung  it  than  ia  no 
}Qnd  lur  tha  intadareaoa  of  tha  oonrt^  and  if  a 
war  of  appontnaBi  is  confidad  to  a  party  it  ia 
tiooal  wbMher  ha  win  cxaraaa  it  ornot»  and 
itefoca  tha  non^oaitiaa  of  it  oaanot  laiaa  tha 
icdiction.     Whara  a  moitoaga  in  fisa  waa  made 

way  of  feoffinenty  and  no  uvery  was  given,  thb 
feet  in  the  ooovayanee  waa  anpplied  in 
[Qtty,  (Id.  60)*  In  eaaea,  too,  of  agraementa, 
ich  hafe  bean  ladnoed  into  writing  in  a  aanse 
Dtmy  to  the  intention  of  the  nartiea,  lelief 
1  be  given,  (tke  Marq.  o/Towmkend  i.  Stm- 
wm,  6  Vea.  328).  But  the  proof  m  theae 
tea  niiiBt  be  of  the  atrongeat  natoiei  and  each 
U>  leave  no  doobtin  the  minda  of  the  covrt. 
[f  a  pcraon,  having  a  right  to  an  eatate,  vnr- 
lae  it  of  another  peraon,  being  ignorant  of  hii 
n  title.  Equity  will  compel  the  vendor  to  ra- 
id the  punhaae  money  with  interaat  firom  the 
le  of  brmging  the  biU,  akhough  no  frand  ap- 
ir  {Bingham  v.  Btngkam^  I  Vea.  126). 
Equity  baa  aa  much  jurisdiction  to  relieve  in 
pect  of  a  plain  mistake  in  contracts  in  writing, 
well  aa  against  fraud,  but  in  these  caaes  there 
)ald  be  the  strongest  proof  possible,  {Henkle 
the  Royal  Bxch.  An.  Ojfice,  1  Ves.  317)  : 
1  in  a  case  much  affitated  before  Lord  Tbur- 
r,  that  Chancellor  laid  down  the  rule  with 
at  latitude—^'  That  if  a  mistake  appears  it  is 

much  to  be  rsctified  as  fraud,"  (iViylar  v. 
«{</ ,  cited,  5  Vea.  J.  595). 
Where,  at  the  time  of  the  contract,  the  pur* 
iser  was  fuDy  aware  that  the  vendor  could  not 
icute  the  agreement,  and  consequently  could 
t  enforce  the  performance  of  it.  Lord  Redea- 
le  determined  that  the  agreement  most  be  pre- 
ned  to  have  been  executed  under  a  mistake, 
1  the  purohaaar  could  not  insist  upon  a  per- 
manoe  aa  to  the  interest  to  which  the  vendor 
ij  be  actitally  entitled  {Larvrenion  v  BuiUr^  I 
h.  k  Lef.  13).  But  it  is  no  bar  to  a  specific 
rfonnance  that  the  convevanca  will  not  have  the 
eration  which  the  venaor  thought  it  would, 
w  Miliimay  v.  Hungerfordy  2  Vernon,  243). 
here  a  purchaser  has  by  mistake  given  an  nn- 
tsooable  price  for  an  estate,  the  court  will,  in  a 
3per  case,  relieve  him  by  totally  rescinding  the 
ntract  (Morihead  v.  Frederickj  Sugden  V. 
P.  App.  10).     But,  it  must  be  obserred,  that 

deed  will  be  recti6ed  in  Equity  on  the  ground 
mistake  or  fraud  to  the  premdioe  of  a  hondjidi 
irchaser,  without  notice ;  neither  will  he  be  ore- 
diced  by  the  mietake  or  ignorance  of  any  of  the 
iities  to  a  conveyance  of  their  right  in  the 
ute  (see  Thoma9  v  JDovif,  I  Dick,  301,  and 
laldtn  ▼.  Menill,  2  Atk.  8). 


Hen  I  must  take  occasion  to  iatrodiica  a  fcvr 
whers  even  at  law  the  palpable  mistake  of 
a  word  will  not  defeat  the  intention  of  the  par- 
ties. In  a  caae  in  the  Common  Pleas,  where 
the  condition  of  a  bond  waa  that  it  should  be 
void  if  the  obligor  did  not  pay,  and  performance 
being  pleaded,  on  the  ground  of  literal  expres- 
sion, the  court  held  the  plea  bad.  (Anon.  Douff. 
384,  cited.)  It  seems  dearly  settled,  that  words 
evidently  omitted  in  a  will  by  mistake,  may  be 
suppliea  both  at  law  and  in  equity.  (Tollett  v. 
Toilette  Amb.  194;  Canton  v.  Hellyer,  2  Burr. 
923,  dt. ;  Doe  V.  MkhUm^  6  East,  486.  See 
lone  V.  Goudge^  9  Ves.  jun.  225 ;  and  PhUps  v. 
CAom^er^n,  4.  ib.  45-51 .)  But  however  en- 
dent  the  mistake  may  be,  the  words  will  not  be 
supplied  if  the  testator's  maniCBst  intention  would 
be  defeated  by  the  tnaertion  of  them.  (CAopuMx 
V.  Brtwm,  3  Burr.  1626.  See  2  Ves.  jun. 
365.) 

Mistakes  in  wills,  which,  owing  to  the  igno- 
rance, miainformation,  and  weakness  of  many 
testators,  are  not  ooly  Tcry  likely  to  occur,  but 
do  occur,  and  tha(t  very  frequently,  and  such 
mistakes  are  relieved  on  probable  presumptioB. 
Thus  whers  a  testator  gare  a  sum  in  Bank  An- 
nuitiea  to  his  wife,  and  it  happened  that  «t  the 
date  of  the  will  he  had  no  other  stock  than  Long 
Annuities,  the  oourt  directed  the  legacy  to  be 
paid  out  of  the  latter.  (Selwood  v.  Midmag^ 
3  Ves.  306.)  MisUkes,  too,  in  the  christian 
and  surnames  of  legatees  arill  be  rectified  upon 
reaaonable  proof  given  of  the  identity  of  the  per- 
son intended  to  Im  benefited.  {Panons  v.  Pat" 
sofij,  l  Ves.  266;  and  note,  Beauwumt  v.  Fell, 
2  P.  Williams,  141;    Standen  v.  Standem, 

2  Ves.  589.) 

(TobteomHimid.) 


ANSWER  TO  THE  SAME  PROBLEM, 
By  GuiLiBUius. 

(CoetiaMedfiwn  p.  69.) 

ilcooiittid — GenersUy  whenever  it  is  compe- 
tent for  a  person  to  file  a  bill  in  Chancery  for  an 
account  he  is  entitled  to  his  remedy  at  common 
law;  it  is,  therefore,  natural  to  ask  how  the 
Court  of  Chancery  obtained  a  concurrent  juris- 
diction with  those  of  common  law  ;  and  how  it 
has  become  the  tribunal  to  which  matters  of  ac* 
count  are  most  firequentlv  referred.  The  reason 
is  discoverable  in  its  mode  of  proceeding,  wbkh 
presents  pe^sr  advantagea  for  investigatmg 
matters  of  this  kind,  and  compelling  payment  of 
the  balance  due  to  the  party  entitled.  (See  Mitf. 
p.  120.)  Here  it  may  be  obaerved,  that  a  court 
of  equity  will  not  entertam  a  auit  if  the  attb|eet 
be  capable  of  proof,  and  a  matter  of  eet'of  m 
law.  DinwUldie  v.  BaUeg,  6  Vet.  136. 
^Iieie,  by  means  of  miarapccaeotaiMf*,  eecmitias 
have  been  obtained  from  an  inejipefiw  oed  ^nm^ 
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muDf  a  bill  for  an  account  may  be  filed  bettreen 
a  tradesman  and  his  customer.  ( Lang  Courienay 
V.  Gddschally  9  Ves.  473.)  Bills  for  account 
are  filed  most  commonly  in  cases  of  partnership 
transactions,  and  against  persons  standing  in  the 
characters  of  mortgagee,  agent,  auditor,  land 
steward  and  manager,  and  executor.  The  court 
.  will  not  allow  a  stated  account  to  be  unravelled, 
unless  where  firaud  has  been  mixed  up  with  it. 
(Vernon  y.  Vawdrey,  %  Atk.  119.)  Bills  for 
tithes  ar^  as  matters  of  account,  very  frequent  in 
the  Court  of  Chancery.  Tithe  causes,  however, 
do  not  fall  under  the  natural  jurisdiction  of  the 
Chancellor* 

3.  Fraud. — Under  this  head  come  a  great 
Tariety  of  cases ;  here,  as  in  the  former  part  of 
my  answer,  I  shall  aim  at  the  utmost  conciseness 
consistent  with  practical  utility.     In  the  neces- 
.  sarily  limited  portion  of  yQur  columns  devoted  to 
these  answers,  Mr.  Editor,  it  is  impossible  to  do 
full  justice  to  the  present  problem :  it  is,  there- 
fore, my  endeavour,  by  a  judicious  selection,  to 
give  a  general  idea  of  the  subjects  relievable  by 
Bill  in  Chancery  rather  than  point  out  every,  or 
even  the  majority  of  cases,  in  which  this  method  i 
of  proceeding  may  be  practicable.    It  is  a  general 
principle,  that  when  persons  invested  with  a  fidu- 1 
ciary  character  purchase  the  estates  of  parties  for 
whom  they  hold,  the  court  vnll,  on  bill  filed,  set , 
.  aside  such  sales  if  completed,  and  if  not,  will  in- 1 
terfere  to  prevent  their  taking  place.     "  With  a 
view  to  prevent  fraud,  a  trustee  is  not  permitted 
to  become  a  purchaser  from  himself  of  part,  or 
the  whole,  of  the  trust  estate ;  nor  can  the  soli- 1 
citor  of  a  trustee  purchase  the  trust  estate.  Com- . 
missioners,.  assignees,   and  solicitors,   under  a 
commission  of  bankruptcy,  whether  bidding  for 
themselves  or  others,  are  within  the  operation  of 
this  rule,  and  are  not  allowed  to  purchase  the 
bankrupt's  estate.  (1  Madd.  1 10.)     If  a  trustee 
for  sale  for  the  benefit  of  an  infant  is  desirous  of. 
purchasing  the  trust  estate,  he  must  file  a  bill  to 
carry  the  trust  into  execution  under  the  direction  • 
of  the  court,  and  apply  for  leave  to  purchase, 
o£R^ring  to  give  more  than  any  other  person. 
(Campbell  v.  Walker,  5  Yes.  681.)     It  seems 
an  auctioneer  oomes  within  the  rule ;  but  I  do 
not  know  of  any  positive  decision  to  this  effect. 
A  court  of  equity  regards  the  conduct  of  solici- 
tors and  attornies,  whilst  managing  the  business 
of  their  clients,  with  great  jealousy;  therefore, 
if  an  attorney  purchase  property  of  his  client,  it 
is  incumbent  on  him,  in  order  to  support  his 
purchase,  to  show  that  he  paid  the  full  amount 
he  could  have  obtained  from  any  other  person. 
(Harris  v.  Tremehdheret  15  Ves.  42.)   But  if 
the  relatiopship  between  them  has  ceased,  and 
with  it  all  influence,  then  a  client  may,  even  by  a 
voluntary  conveyance,  make  over  part  of  his  pro- 
perty to  bis  solicitor  as  well  as  to  any  other  per- 
son.' (ITells  V,  Middleton,  I  Cox,  1 12;  Wright 


r.  Proud,  13  Ves.  138.)  And,  ia  tht  abmte 
of  fraud,  and  with  long  aoquieMenoe  ander  ctr« 
tain  circumstances4  the  court  vriU  not  diitorb  • 
sale  made  during  the  exiateaoe  of  such  leUtioft- 
ship  ;  as  was  decided  in  the  recent  esse  of  RfuU 
V.  Sewtll  and  another.  (Legal  Gwidif  vol.  3. 
p.  359.)  Here,  the  solicitor  sold  the  propmy 
again,  in  the  course  of  a  few  weeks,  for  jg^OO. 
more  than  he  gave  for  it.  The  dedsion,  how- 
ever, was  grounded  on  the  peculiar  circamilucis 
of  the  case,  and  the  Lord  Chancellor  obterrci, 
'<  Nothing  that  the  court  did  with  r^rence  to 
the  present  case  would  in  the  sHghlest  degree 
affect  the  prinoiple  of  the  authorities  on  tfast  io- 
portant  subject,  and  it  ought  to  be  well  knovi 
to  all  professional  men  that  they  never  could  be 
allow^  to  take  any  gain  from  such  transactioBi, 
while  there  was  the  greatest  risk  of  their  Iomi[| 
much  in  professional  character."  The  bill  wh 
disiQissed  with  costs.  Expectant  heirs  are  eqnallrl 
protected  against  all  the  world  in  dealing 
their  expectancies,  as  are  eestm  que  tmsts  agt 
the  purchase  of  their  estate  by  trustees ;  and  if 
suit  be  commenced,  it  will  lie  on  the  p 
to  show  that  the  transaction  was  a  fair  and  bo 
fide  one.  (Goldsmith*s  Equity,  p.  27,  and 
cited.)  The  court  manifests  a  Uke  jealousy 
conveyances  between  persons  in  the  relatioo 
guardian  and  ward.  (1  Ball  &  Beatty,  2;^ 
Hylton  V.  Hylton^  2  Ves.  547.)  But  it 
not  set  aside  a  reasonable  grant  as  a  rewird 
care  and  trouble,  if  the  wand,  when  he  becom< 
8ui  juris,  ihinka  fit  to  make  any.  (Dawson  t 
Masseyf  1  Ball  &  Beatty*  219.)  For  the  p 
vention  of  fraud  the  court  will,  in  nnmerous  is 
stances,  on  bill  filed,  grant  prohibitory  vrib 
called  injunctions;  ivith  these,  I  conceive,  Ibn 
little  to  do  in  this  answer.  Where  a  person  ka 
a  right  which  may  become  the  subject  of  liti^ 
tion  between  various  persons  at  different  dmet 
and  by  different  actions,  he  may  file  a  bill  calk 
a  Bill  of  Peace ;  and  the  court  will  thereopc: 
prevent  a  multiplicity  of  suits  by  directing  a: 
issue  to  determine  the  rights,  and  ultimatelv  a 
injunction.  (1  Madd.  166.)  Bills  of  thtsb< 
are  most  frequently  between  Lords  of  Man;*^ 
and  their  tenants,  and  between  the  tentnts  oi 
one  manor  and  another ;  for  in  these  cases  then 
are  several  rights  common  to  many  parties,  u^ 
resting  upon  the  same  principles. 

A  Bill  of  Interpleader  is  resorted  to  when  i 
person  in  possession  of  an  object,  to  which  be 
lays  no  claim,  is  in  danger  of  being  harassed  U 
the  conflicting  demands  of  other  persons,  da^n 
ing  in  different  or  separate  interests  the  sus« 
object,  and  knows  not  to  whom  ht  o^ght  to  di 
liver  it  up.  The  bill  prays  that  the  parties  mcy 
interplead,  in  order  that  the  court  may  sdjod^ 
to  whom  the  property  belongs^  and  thai  lhe|iU:^' 
tiff  rosy  be  indemnified.  Perhaps  it  will  be  un- 
necessary to  enter  upon  the  consideration  of  t^^ 
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» in  which  il  if  eligible  to  proceed  by  bills 

:eniorarif  to  perpetaate  testioiooy,  of  i^sco- 

\  Qitia  Timet^  end  eome  othen  of  a  peculiar 

-acter,  because  their  object  is  not  so  much  to 

f  relief  as  to  prevent  anticipated  injuries  or 

es.    <*  Frauds  on  powers  are  often  the  subject 

elief  in  equity*     A  party*  for  instance,  will 

be  allowed  to  execute  a  power  for  his  own 

^tit,  which  was  intended  f(>r  the  benefit  of 

Ts;  as  where  a  person  having  a  power  of 

>lntmeDt  amongst  children^  and  thinKing  one 

is  children  was  in  a  consumption^  appointed 

ivoar  of  that  child,  with  a  view,  as  the  court 

)osed,  to  take  the  chance  of  getting  the  money 

;dii]mistrator  of  the  child,  the  appointment 

set  aside."  (1  Madd3ll.)     Private  Acts 

arliamenty  when  obtained  on  fraudulent  sug- 

ons,  have  been  relieved  against.     Where  a 

se  of  a  legal  demand  has  been  obtained  by 

i,  it  will  1m  set  aeide.  (Poicoe  v*  Poicoty 

»x.  109.) 

(To  be  eontumed,) 

aimyertal  IParltament^ 

lOUSE  OF  COMMONS.— 3/ay  15. 

IVBW   P08TAOB* 

r.  C.  B.  Hamilton  requested  to  know  from 
'hancellor  of  the  Eicnequer,  whether  anv 
tion  existed  on  the  part  of  her  Majesty  s 
?rnment  to  issue  an  order  respecting  the  dis- 
nuance  of  prepayment  of  postage  ?  An  im- 
ion  had  gone  abroad,  that  after  a  certain 
d  letters  would  not  be  received  at  the  Post 
e  unless  they  were  stamped  or  enclosed  in 
of  the  figured  envelopes.  The  report  of 
a  proceedmg  on  the  part  of  the  Government 
an  injurious  effect  on  the  retail  stationary 
,  which  had  already  suffered  to  a  consider- 
extent,  and  therefore,  if  there  was  no  such 
tion  on  the  part  of  the  Government^  it 
t  be  as  well  to  have  it  stated  publicly, 
le  CaAVCBLLoRofthe  ExcHEQUBRrepliedy 
ihere  was  no  such  intention  on  the  part  of 
flajesty's  Government. 

May  28. 

TBB  MARRIAOB  ACT. 

r.    La  NOD  ALB  rose   to  move  for  leave  to 

in  a  bill,  the  object  of  which  was  to  re- 

an  inconvenience  occasioned  by  the  inter- 

tion  put  upon  one  of  the  provisions  of  this 

In  consequence  of  the  opinions  of  the  ad* 

(  of  the  crown  co  that  enect,  the  registrars 

'd  to  grant  certificates  to  parties  to  be  mar- 

•  Isewhere  than  in  a  place  of  worship  in  the 

ct  in  which  one  or  other  of  them  resided. 

»:Tie  cassis  tlais  operated  as  an  absolute  bar  to 

ia.ge,  because  in  many  instances  there  was 


no  place  of  worship  belonging  to  the  communion 
to  which  the  parties  were  attached  in  the  district 
in  which  they  resided.  He  proposed  to  remedy 
this  inconvenience  by  enacting  that  the  registrar 
should  have  power  to  issue  no  certificates  to  be 
married  elsewhere  than  in  the  district  in  which 
the  parties  resided,  but  with  this  exception,  that 
it  should  be  competent  to  the  parties  to  prove 
that  there  was  no  place  of  worship  of  their  per- 
suasion in  the  district  in  which  they  resided,  and 
that  upon  that  proof  he  should  grant  the  certifi- 
cate to  be  married  in  the  nearest  place  of  wor- 
ship in  their  district.  He  moved  for  leave  to 
bring  in  a  bill  authorising  the  solemnisation  of 
marriages  in  a  place  of  worship  in  or  near  the 
district  in  which  the  parties  reside. 

Mr.  Shaw  thought  it  worthy  of  consideration 
whether  the  proposed  change  might  have  the 
effect  of  invalidating  any  of  the  marriages  solem- 
nised under  the  act  as  it  at  present  stood 

Dr.  LusHiNGTON  said  the  act  was  so  framed, 
that  no  change  of  the  law  could  affect  the  vali- 
dity of  marriages  solemnised  under  it.  Had  there 
been  the  slightest  possibility  of  the  present  bill 
producing  such  a  result,  he  should  have  felt  it 
his  duty  to  warn  the  House  of  it. 

Lord  J.  Russell  said,  that,  after  what  had 
fallen  from  his  right  hon.  and  learned  friend,  no 
doubt  could  exist  as  to  the  point  raised  by  the  right 
hon.  gentleman  (Sir  F.  Shaw).  It  was  sufficient, 
however,  to  read  the  clause  in  the  act  itself,  which 
was  sufficiently  decisive  on  tliis  head.  With  re- 
spect to  the  bill  of  the  hon.  member  for  Knarei;- 
borough,  he  had  no  objection  to  its  introduction, 
because,  in  fact,  it  was  long  supposed  that  the 
law  really  was  what  the  hon.  member  now  pro- 
posed to  make  it.  He  would  advise  the  hon. 
gentleman,  however,  to  consider  of  some  closer 
definition  of  the  words  "  in  or  near,"  as  those 
words  would  certainly  give  rise  to  doubts  as  to 
what  would  be  considered  as  near.  It  would  be 
better  to  state  at  once  within  what  limits  certi- 
ficates should  be  allowed  to  have  effect. 
Leave  given  to  bring  in  the  bill. 

MARRIAGE  ACT. 
The  following  correspondence,  relative  to  the 
Marriage  Act,  has  lately  passed  between  a  clergy- 
man and  the  registrar-general  of  marriages,  &c.:-— 

(No.  1.) 

•* Rectory y  30th  April,  1840. 

"  Sir, — Application  has  been  made  to  me  to 
marry  a  couple  in  the  church  of  S  ,  upder 

the  following  circumstances.     The  man  lives  in 

the  parish  of  St.  J ,  in .     The  woman 

•     The  banns  have 


in  the  parish  of  N , 

been  published  before  the  board  of  guardians  of 

I  the  poor  law  union,  in  which  all  the  three  parishes 

are  situated ;  and  I  have  received  the  usual  cer- 

uificate  from  the  registrar,  because  the  notice 
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stated  that  the  muriage  would  be  solemnised  in 

S cbareh.     I  have  objected,  however,  to 

many  the  parties  in  this  parish,  because,  although 
the  act  of  1  Vict.  cap.  22,  sec  36,  authorises 
the  publication  of  banns  before  the  board  of 
guaraians  of  the  poor  law  union,  I  conceive  that 
It  does  not  allow  the  marriage  to  be  solemnised 
at  any  parish  church  within  the  union  at  the 
option  of  the  parties,  but  that  the  previous  act 
for  preventbg  clandestine  marriages  still  remains 
in  force,  which  requires  one  or  other  of  the  per- 
sons about  to  be  married  to  be  living  in  the  parish 
where  the  ceremony  is  to  be  performed*  The 
•uperintendent-T^iAtrar  tells  me,  however,  that 
I  am  in  error.  May  I  therefore  request  an  an- 
swer at  your  eariiest  convenience,  informing  me 
whether,  in  your  opinion,  a  clergyman  is  either 
compelled,  or  has  the  option,  in  the  present  state 
of  toe  law,  to  marry,  in  his  parish  church,  parties 
whose  banns  have  been  published  as  herein  stated, 

rovided  neither  of  them  be  living  in  his  parish  ? 
am,  Sir,  your  very  obedient  servant. 
^*  To  the  Registrar-general  of  Marriages,  tee,, 

London.*' 


(No.  2.) 
<'  General-register  Office^  May  1,  1840. 

^  Rev.  8ir, — I  have  the  honour  to  acknow- 
ledge your  letter  of  the  30th  ult.,  and  in  reply  to 
inform  you,  by  direction  of  the  registrar-general, 
that  it  is  the  opinion  of  the  legal  authorities 
whom  he  has  consulted  on  the  subject,  that,  not- 
withstanding the  provisions  of  the  36th  section 
«f  the  act  of  I  Vict.,  c.  22,  a  cleigyman  is  not 
compelled  to  marry  parties  in  his  parish  church 
on  production  of  a  superintendent-registrar's  cer- 
tificate, unless  one  of  them  be  living  in  the  parish 
tn  which  his  church  is  situate.  I  am.  Rev.  Sir, 
your  obedient  servant, 

''  Thomas  Manv,  Ch.  Clk. 

w  Rev. ,  8.  Rectory,  near  T ." 

(No.  3.) 
<'  S Rectory,  May  4,  1840. 


*■  Sir, — I  am  much  obliged  by  the  prompt  at- 
tention which  has  been  paid  to  my  letter  of  the 
30th  ult.,  and  I  regret  riaving  to  give  any  addi- 
tional trouble  on  the  subject,  but  the  letter  of  the 
1st  inst.,  which  you  have  directed  to  be  sent  to 
me,  refers  only  to  one  of  the  questions  I  had  sub- 
mitted to  you.  It  informs  me  that  *  in  the  opi- 
nion of  the  legal  authorities  you  have  consulted. 
Ac.,'  a  clergyman  is  not  compelled  to  marry 
partisan  ftc.  (see  letter  No.  2) ;  and  this  opinion, 
if  generally  known,  would  practically  set  the 
point  at  rest,  because  very  few,  if  any  clergymen, 
would  consent  without  compulsion  to  such  a  devi- 
ation from  ecdeeiastical  oraer  and  custom  as  to 
marry  persons  in  their  church  who  do  not  retide 
in  their  parish.     But  as  Arswbjsit.  ia.  one  of 


considerable  importance,  and  your  attend  ip 
pears  to  have  been  already  directed  to  it,  per^ 
you  may  have  no  difficult  in  statiog  nhethv,  n 
the  opmion  of  the  legal  authorities  yoa  hw 
consulted,  a  clergyman  has  the  option  to  mn] 
the  parties  if  he  think  fit.  On  reference  to  tin 
clause  in  the  Act,  it  appears  to  me  that  he  ha 
not  that  option  ;  for  the  words  seem  intended  li 
state,  that  the  registrar's  certificate  of  paUtooa 
before  the  board  of  guardians  shaH  place  the  pa 
ties  in  precisely  the  same,  but  in  only  the  somen 
tuation,  with  reference  to  the  Marriage  Act,  isi 
the  banns  had  been  published  in  church.  Bo 
the  banns  can  only  be  published  in  chmdi,  n 
the  parties  be  married  consequent  on  that  jmhh 
cation  in  the  parish  church  where  the  parties  m 
tually  reside ;  and  if  they  live  in  separate  pi 
rishes,  the  marriage  caimot  be  aofenuined  nki 
the  banns  be  published  in  both  parisbes,  and  i 
certificate  be  produced  of  that  net.  If,  then 
fore,  by  the  publication  before  the  board  of  gm 
dians  an  option  is  given  to  the  incumbent  or  a 
rate  of  each  of  the  numerous  parishes  of  whio 
an  union  may  consist  to  many  partiea  liriDgii 
any  of  those  parishes,  a  power  is  confctred  ix 
yond  that  which  previously  eaisted,  and  «hi^ 
tends  in  effect  to  aimnl  those  dauses  in  the  Ma 
riage  Act  which  were  framed  to  prevent  ^nda 
tine  marriages.  I  submit  these  obeervatioDi  j 
your  notice  with  great  respect  and  deference,  as 
I  trust  the  necessity  of  havii^  a  subiect  of  so^ 
public  interest  properly  understood  will  be  accepd 
by  you  as  my  apology  for  this  intrusion.  I  m 
the  honour  to  be.  Sir,  your  very  obedient  serial 
"  To  the  Registrar-general  of  Marriages,  &t 

(No.  4.) 
"  GeneraUregieter  Office,  5th  May,  1 
<<  Rev.  Sir,— I  am  directed  by  the 
general  to  acknowledge  the  receipt  of  your 
of  the  4th  instant,  and  in  reply,  to  mfonn 
that  he  has  not  taken  a  legal  opinion  upon 
specific  question  which  you  have  therein  sd 
mitted  to  him. — I  have  the  honour  to  he,  sr 
sir,  your  obedient  servant, 

«*  ReT. .      Thos.  Mahv,  Ch.  Clk, 

Taunton  Courier. 


The,  following  is  an  extract  from  the  dia 
mentioned  in  the  foregoing  letters  :— 

**  Be  it  enacted,  that  the  giving  of  nodes 
the  superintendent-registrar,  and  me  issue  of  l" 
superintendent-registrar's  certificate,  as  in  ' 
said  act  and  by  this  act  provided,  shall  be 
and  stand  instead  of  the  publication  of  banr 
all  intents  and  purposes,  where  no  aud 
cation  shall  have  taaen  place ;  and  every^ 
vicar,  minister,  or  curate  in  Enghdi 
nise  marriage  after  such  notioe  atfl 
aforesaid,  in  like  manner  as  afior  " 


Latu  Bepofit. 


banns:  prorided  alwayi,  tisal  th«  cboreh 
erein  any  maninget  eccording  to  the  rites  of 
Church  of  EngUmd  shill  be  •olemniaed,  shall 
within  the  dirtrict  of  the  superintendeDt-re- 
trar  bjwhom  such  certificate  as  ftforesaid  shall 
'€  been  issaed." 


RESTRAINTS  ON  MARRIAGE. 

^e  beg  to  call  the  attention  of  our  readers  to 
adrertiaeoient  in  another  part  of  our  work, 
cing  to  restraints  on  marriage^  which  we  hope 
^ee  shorUy  placed  upon  some  certain  basis, 
sistent  with  sonnd  reason  and  good  sense. 

:OURT  OF  CHANCERT.--iray  2. 

Claptoit  V,  BinjuR. 
AprBALfitom  the  VicB^aivcBLLoa. 

fuest  by  a  Teitator  **  to  the  nearest  of  kin 
f  his  onmfamifyfor  ever/*  After  the 
ccease  of  the    Testator^s  ChUi  without 

sue — CONSTBUCTIOIV. 

hia  was  an  appeal  from  a  decree  of  the  Viee- 
acellor  made  on  the  S4th  Janosrv  last 
;  appeared  by  the  pleadings,  that  V^lliam 
ison,  by  his  will,  gave  the  residue  of  his 
>nal  estate,  to  trustees,  upon  trust,  out  of  the 
lends  to  pay  to  his  wifs  an  annuity  of  £150. 
ife,  and  to  pay  the  surplus  to  his  daughter 
ilia  Rebecca  Johnson,  (afterwards  Amelia 
ecca  White),  for  life ;  but,  in  case  of  the 
1  or  intermarriage  of  his  wife,  then  he  di- 
d  the  whole  of  the  dividends  to  be  paid  to 
laughter  for  life,  for  her  sole  and  separate 

and  after  thf  decease  of  his  daughter,  then, 
I  trust,  to  assiffu  and  transfer  the  said  trust 
s  unto  all  and  erery  the  child  and  children 
is  daughter  in  manner  therein  mentioned. 
I  followed  this  proviso: — *^  Provided  always, 
I  declare  my  will  and  mind  to  be,  that  in 
my  said  daughter  should  happen  to  die 
)ut  leaving  any  issue,  then  I  wui  and  direct 
my  said  trustees,  or  the  survivors  or  survivor 
lem,  or  the  exccuton  or  administrators  of 

survivor,  shall,  upon  her  decease  without 
,  raise  and  pay  the  sum  of  dSd,000.  to  such 
>n  or  persons  as  she  shall  in  and  by  her  last 
and  testament  in  writins;,  or  any  writing 
Drting  to  be  her  last  will  and  testament^  or 
codiol  thereto,  nominate,  give,  direct,  or 
int.  And  in  case  my  said  wife  shall  happen 
rvive  mv  said  daughter,  and  my  said  daughter 

die  without  issue,  then  I  will  and  mrect 
my  said  trustees  shall,  upon  the  decease  of 
aid  daughter,  and  such  feilure  of  issue  as 
said,  ntse  and  pay  out  of  the  sud  trust- 
es  the  further  sum  of  dSrlfiOO,  unto  my  said 
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wife,  to  and  for  her  own  absolute  use  and  bene- 
fit. And  I  will  and  direct  that  my  said  trustees 
or  the  survivors  or  survivor  of  them,  or  the  ex- 
ecutora  or  administrators  of  such  survivor,  do  and 
shall  assign  and  transfer  the  residue  of  such  trust- 
monies,  and  of  my  personal  estate,  unto  the 
nearest  of  kin  of  my  own  family  for  ever.'' 
The  tesUtor  died,  leaving  bis  wife  and  daughter, 
and  John  Martin  Bulmer,  his  next  ofhin,  him 
surviving.  The  tesUtor's  widow  died  in  the  life- 
time of  her  daughter.  The  tesutor's  daughter 
intermarried  with  Percival  White,  uid  died  tc4M- 
jOni  issue,  and  appointed  by  her  will  the  £3,000. 
in  fevour  of  her  husband,  Fercival  White.  The 
bill  was  filed  by  the  trustees  against  John  Martin 
Bulmer  and  Percival  White.  The  master  mads 
his  raport,  and  found  that  the  defendant,  John 
Martin  Bulmer,  was  the  next  of  Idn  of  the  tes- 
tator, and  of  the  testator*s  daughter  at  her  death, 
which  was  absolutely  confirmed.  The  cause 
now  came  on  for  iiirther  directions.  The  ques- 
tion was^  whether  the  testator  intended  that  his 
residuary  estate  should  vest  in  his  neat  of  kin  at 
the  death  of  his  daughter  without  leaving  chil- 
dren, in  exclusion  of  his  daughter  herself  in 
which  case  the  defendant  Bulmer  would  be  en- 
titled as  such  reported  next  of  kin ;  or  whether  it 
should  go  to  his  nearest  of  kin  who  should  be 
living  at  his  deaths  including  Ais  daughter,  in 
,  which  case  the  defendant  White,  her  husband  and 
legal  personal  representative,  would  be  entitled. 

The  Vicb-Chancbllor,  at  the  hearing  before 
him  said,  I  think  it  is  phdn  thera  is  not  an  in- 
testacy, because  after  the  testator  has  made  that 
disposition  of  the  residue  of  the  property  which 
consisto  in  the  fact  of  giring  the  daughter  an 
interest,  and  making  the  provision  for  her  chil- 
dren, then  he  proeeedi  in  this  manner :  **  Pro- 
vided always,  and  I  do  declare  my  will  and  mind 
to  be,  that  in  case  my  said  daughter  shall  happen 
to  die  without  leaving  any  issue,  then  I  will  and 
direct  that  my  said  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  do  and  shall,  upon  her 
decease  without  issue  as  aforesaid,  raise  and  pay 
the  sum  of  £3,000.  to  such  person  or  persons  as 
she  my  said  daughter  shall  in  and  by  her  last 
will  and  testament  in  writing,  or  any  writing 
purporting  to  be  her  last  will  and  testament,  or 
any  codicil  thereto,  nominate,  give,  direct,  or 
appoint."  That  is  one  proviso;  one  part  at 
least  of  what  he  directe  under  the*  general  head 
of  the  provision.  And  then  he  says,  *'  And  in 
case  my  said  wife  shall  happen  to  survive  my 
daughter,  and  my  daughter  shall  die  without 
issue  as  aforesaid,  then  I  will  and  direct  that  my 
trustees  shall,  upon  the  decease  of  my  said 
daughter,  and  such  feilure  of  issue  as  aforesaid, 
raise  and  pay  out  of  the  said  trust-mOnioa  the 
further  sum  of  £2,000.  unto  my  wife,**     And 
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then  he  8ay8»  '*  And  I  will  and  direct."  Then 
he  proceeos  to  complete  the  ultimate  proviso,  by 
declaring  that  he  does  direct  "  that  the  trustees 
shall  assign  and  transfer  the  residue  of  the  trust- 
monies,  and  the  residue  of  my  personal  estate, 
unto  the  nearest  of  kin  of  my  own  family  for 
ever."  I  consider,  therefore,  there  is  no  intes* 
tacy ;  it  is  a  gift :  and  it  can  be  no  intestacy 
unless  it  is  made  out  that  these  words  necessarily 
have  no  meaning;  if  they  have  the  meaning 
which  either  one  or  other  of  the  counsel  contend 
for,  then  there  is  no  intestacy;  he  says,  '^unto 
the  nearest  of  kin  of  my  own  family  for  ever." 
Now,  if  he  had  meant  to  say  his  own  nearest  of 
kin,  how  simple  it  would  have  been  to  have  said, 
**  my  nearest  of  kin ;"  but  it  is  plain  he  did  not 
mean  that,  because,  if  that  which  is  said  to  be  a 
man*8  intention  is  obviously  easy  to  execute,  and 
the  party  does  not  execute  it  in  the  obvious  and 
easy  manner,  I  think  it  is  a  fair  inference  to  hold 
that  he  really  meant  something  else  than  that 
which  is  so  obvious  and  easy ;  he  savs,  "  the 
nearest  of  kin,"  not  of  my  self ,  but  "  of  mv  own 
family  for  ever.*'  Now,  I  cannot  but  thmk,  if 
he  had  used  the  words  '*  in  the  event  of  the  death 
of  my  daughter,  and  failure  of  issue  of  my 
daughter,"  and  so  on,  "  the  trustees  shall  transfer 
it  to  the  nearest  of  kin  of  my  family,'*  that  would 
have  been  a  gift  to  the  daughter.  And  when  he 
says  ^'  the  nearest  of  kin  of  my  own  family,"  I 
cannot  but  think  that  the  most  natural  construc- 
tion of  the  words  is,  to  make  the  persons  of  whom 
the  nearest  of  kin  are  spoken  of,  those  persons 
who,  according  to  ordinary  language,  would  be 
his  family,  that  is,  his  daughter ;  and  I  am  more 
inclined  to  think  that  this  is  the  meaning  of  the 
phrase,  because,  though  the  construction  has 
Deen  put  by  courts  of  law  upon  the  words  ''re- 
laiion^*  and  so  on,  which  has  been  established 
by  that  series  of  cases  beginning  with  the  case  of 
Harrington  ▼.  HartCy  (a)  I  believe,  out  of  the 
courts  of  law,  nobody  would  think  that  that  is 
the  construction;  and  the  multitude  of  cases 
shew  the  willingness  to  dispute  the  point  where 
it  is  disputable.  Now,  the  words,  therefore,  of 
themselves,  of  nesessity  implying  his  own  next 
of  kin,  are  his  own  relations,  by  the  testator 
having  thought  proper  to  use  that  phrase,  which 
appears  to  me  to  be  truly  singular,  for  I  never 
remember  to  have  heard  it  before.  For  the  pur- 
pose of  construing  this  phrase,  which  here  has 
received  a  legal  construction,  I  will  look  at  what 
he  has  done  by  the  former  part  of  the  will ;  and 
there  he  has  given  the  residue  of  his  property  to 
his  daughter  for  her  life,  with  remainder  to  her 
children,  obvioiisly  only  words  to  make  a  pro- 
vision in  favour  of  his  daughter ;  now  the  issue 
no  longer  being  able  to  enjoy  the  property,  and 
having  regard  also  to  the   particular   circum- 

(a)  1  Cox,  131. 


Stances  of  the  property,  as  given  by  him  in  tlioe 
most  singular  terms  (which  I  never  saw  before j, 
it  appears  to  me  it  is  not  a  reasonable  or  rttionaJ 
construction  to  hold  that,  under  the  terms  o( 
*'  the  nearest  of  kin  of  my  own  family,'*  the 
nearest  of  kin  of  1ii$  daughter  is  of  necessity  ibe 
nearest  party  to  take. 

Against  this  decree  the  present  ^petl  via 
brought,  and  now  came  on  for  judgmeot. 

Mr.  Wigram  appeared  for  the  appdlaot,  ui 
contended  that  the  testator'sdaughtertook  tbroogil 
her  representative,  or  that  there  was  an  intcsucf, 
and  in  either  case  the  husband  was  entitled. 

Mr.  Jacobf  on  the  part  of  the  respootkntt 
supported  the  view  taken  by  the  Yice-Chancelia 
It  was  clear  the  testator  md  not  intend  to  p^ 
the  residue  to  his  daughter,  for  he  had  expr^ 
directed  that  she  should  have  a  power  of  appoint 
ment  over  a  certain  sum^  and  then  proceeded  U 
dispose  of  the  residue. 

The  Lord  Cuancellob  sud,  the  wofds  d 
mitted  but  of  two  constructioiu,  and  must  ttthe 
refer  to  the  nearest  of  Idn  at  the  testator's  6ittA 
who  was  his  daughter,  or  his  nearest  of  kin  i 
her  death.  Circumstances  showed  that  his  ovj 
death  could  not  be  referred  to,  and  as  the  d^ 
fehdant  filled  both  characters,  and  was  neani 
of  kin  both  to  the  testator  at  his  daughter's  de^ 
and  to  the  daughter  herself,  he  was  eotitled 
His  Lordship  aidded,  that  the  decision  of  tb 
Vice-Chancellor  was  right ;  appeal  dismlssej 
with  costs.  , 

The  following  cases  were  cited  in  the  u^ 
ment  for  the  plaintiff: — Jones  v.  ColbeckA 
Ves.  J.  38  ;  Briden  v.  Hewlett,  2  Myl.  k  J 
9 1  ;  Elmsley  v.  Youngy  id.  82 ;  Buikr 
Bushndl,  3  id.  t23i  ;  Long  v.  Blackall,  3  Ti 
J.  486. 

For  the  defendant — Doe  v.  Xaiojon,  3  Ess 
278 ;  Pope  v.  WhiicombCf  3  Mer.  689 ;  Dm 
V.  Norton,  2  P.  Wms.  390  ;  Pearce  v.  Yihctt^ 
2  Keene,  230 ;  and  Wright  v.  Atkins,  19  VJ 
J.  299. 


COURT  OF  EXCHEQUER,  Mo^  H. 
JoNSs  t).  Hughes. 
Attorn  lES.     Whether  vpon  a  plaintiff  ad 
defendant  settling  an  action  between  them 
selves,  withoiU  the  plaintiff's  attorney ^io^ 
without  paying  his  costs,  the  latter  may, 
vertheless,  proceed  with  the  action  to  j 
ment  as  if  no  such  set  flement  hadbeen 
This  was  an  action  for  work  and  kbonr, 
goods  sold  and  delivered  to  the  amount  of  0 
the  plaintiff  had  a.  verdict  for  JB50. 

Mr.  Richards  had  obtained  a  rale  itin  on^ 
half  of  the  defendant,  to  set  aad*  the  nM 
which,  it  was  alleged,  had  been  obCaiacd  hy 
attorney  for  the  plaintiff,  after  tbe  aeboQ 
bren  settled  between  the  nIaiiitV  iwl 
Mr.  Kelly  now  showea  cause  i^giinBt  the 
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[t  Appeared  that  the  pluntiff  had  fitted  up 
le  machinery  for  the  defendant,  and  having 
ed  to  perform  the  contract,  as  the  defendant 
^ed,  the  latter  refused  to  pay  the  amount 
med  in  the  action,  which  was  £75.  In  the 
nth  of  March  last,  a  short  time  preTious  to 
assizes,  it  appears  the  plaintiff  and  the  de- 
liXkX  met,  when  the  former  expressed  a  strong 
ire  to  settle  the  action  without  going  to  a 
1,  because,  as  he  said,  although  the  defendant 
money  to  go  to  law  with,  he  (the  plaintiff) 
not.  Being  near  a  public«house  at  the 
i,  they  entered  and  sent  for  a  mutual  friend, 
in  an  agreement  was  drawn  up  and  signed  bv 
1  parties,  the  terms  of  which  were  that  each 
uld  pay  his  own  costs,  and  the  defendant  was 
)ay  the  plaintiff  such  sum  of  money  as  he  in 
our  and  conscience  considered  was  due  from 
to  the  plaintiff  for  the  work  done,  llie 
s  then  incurred  by  the  attorney  of  the  plain- 
it  appeared,  amounted  to  £50,  for  which 
1  he  proceeded  and  obtained  a  verdict. 
Tr.  WiUiamt  also  against  the  rule,  now  con- 
led  that  the  attorney  had  a  right  to  proceed 
keep  his  verdict,  because,  though  it  might 
appear  distinctly  in  the  agreement,  yet  all  the 
amstances  of  this  case  showed  clearly  that 
e  was  collusion  between  the  parties  for  the 
)ose  of  keeping  the  attorney  out  of  his  costs. 
'arke,  B.  observed,  that  collusion  must  be 
rly  shown,  because  it  wss  well  knovm  that 
ittomey  gives  credit,  and  can  only  look  to  his 
client  lor  the  payment  of  his  costs,  and  a 
itiff  and  defendant  had  a  right  to  settle  the 
)n  how  they  pleased.  Unless  fraud  aud  col- 
m  were  proved, — the  attorney  had  certainly 
ight  to  look  to  the  defendant  for  the  payment 
is  costs. 

If.   JFU&ams  submitted  that  the  affidaTii 
clearly  showed  the  collusion  charged  against 
parties.     The  fact  was,  the  plamtiff  was  a 
poor  man,  indeed  an  insolvent ;  but  the  de- 
ant  was  a  rich  man.     The  plaintiff  stated 
the  agreement  was  obtained  from  him  afier 
lad  been  drinkinff  for  some  time  in  a  public- 
ie  at  Brecon,  and  that  the  defendant,  know- 
the  amount  of  costs  which  had  been  in- 
fd,   said    to  him.    ''Oh,  never  mind  the 
you  are  a  poor  man,  here  is  £15  for 
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and  your  children ;  keep  it,  and  don't  vou 
i  Mr.  Thomas."     It  was,  therefore,  evident 

the  defendant  intended  to  prevent  Mr. 
mas  from  obtaining  from  him  the  amount  of 
:osts,  and  thus  save  himself  the  sum  of  £35. 
ler  these  drcumstances  the  learned  gentle- 
I  said  he  would  submit  to  the  court  that  the  rule 
;t  aside  the  verdict  ought  to  be  discharged. 
Ir.  Kelly  said — It  was  quite  erident  that  the 
ntiff  as  well  as  hb  attorney  had  been  over- 
hed  by  the  defendant.     The  plamtiff  was  a 

poor  man,  and  had  been  induced  by  the  de- 


fendant to  sacrifice  his  own  interests  as  weU  as 
those  of  his  attorney.  He  hoped,  that  even  if 
their  Lordships  should  think  the  verdict  ought 
not  to  stand,  they  would  not  give  the  defendant 
any  costs  against  either  the  plaintiff  or  his  attor- 
ney, for,  at  all  events,  it  was  clearly  a  case  for 
strong  suspicion. 

Mr.  Richards^  in  support  of  the  rule,  denied 
that  there  was  the  least  colour  of  a  collusion  in 
the  agreement  between  the  plaintiff*  and  the  de- 
fendant. The  latter,  of  course,  wished  to  make 
the  best  bargain  he  could  with  the  former.  The 
defendant  denied  that  the  plaintiff  had  any  claim 
upon  him  at  all,  but  not  wishing  to  go  into  court 
after  an  arrangement  which  had  been  in  progress 
during  ten  days,  thev  at  last  entered  into  an 
agreement  by  which  it  was  stipulated  that  each 
party  should  pay  his  own  costs.  He  would  ask 
whether  there  was  any  thing  like  collusion  in 
such  an  agreement  ?  He  had  affidavits  showing 
that  the  plaintiff,  both  on  the  evening  of  the  day 
the  agreement  was  entered  into,  and  four  days 
afterwards  when  he  had  been  paid  the  ^15  by 
the  defendant,  said  to  several  friends  that  he  had 
entered  into  an  arrangement  which  was  perfectly 
satisfactory  to  him.  In  making  the  arrange- 
ment his  principal  object  was  to  settle  the  action, 
and  he  urged  that  he  should  have  to  pay  the 
costs  against  an  argument  that  he  ought  to  have 
more  money  from  the  defendant. 

Mr.  Peteridorff  {oUomtd,  and  submitted  that 
there  was  no  pretence  for  saying  that  in  this  case 
there  was  any  collusion  between  the  plaintiff  and 
the  defendant  to  defraud  the  attorney,  and  ac- 
cording to  the  doctrine  laid  down  in  all  the  cases, 
such  a  chaige  must  be  positively  and  distinctly 
proved  in  the  affirmative  before  the  court  could 
act  upon  it. 

Parkb,  B.  said  there  was  no  doubt  upon  the 
law  of  the  case.  A  plaintiff  was  certainly  master 
of  his  own  actions,  although  attorneys  appeared 
verv  often  to  forget  that  fact,  and  thougnt  the 
action  was  brought  merelv  for  the  purpose  of 
recovering  their  costs,  and  not  any  damages  to 
which  their  client  might  consider  himself  en- 
titled. The  law  was  clear,  and  he  was  of  opi- 
nion that  it  was  clearly  made  out  in  this  case, 
that  the  agreement  was  entered  into  in  fraud  of 
the  attorney  but  not  of  the  plaintiff.  Here  was 
a  poor  man,  whom  the  defendant  knew  to  be  in 
insolvent  circumstances ;  he  was  well  aware  that 
the  plaintiff  could  not  pay  the  costs  to  his  attor- 
ney, and  he  tempts  him  with  £15,  telling  him  at 
the  same  time  to  never  mind  his  attorney,  but 
keep  the  money  for  himself  and  his  family.  It 
was,  therefore,  clear  that  there  was  an  intention 
to  keep  the  attorney  out  of  his  costs.  The  ver- 
dict must  be  reduced  to  one  shilling  damages, 
which  will  carry  the  attorney's  costs. 

The  Court  gave  the  costs  of  the  present  motion 
to  the  plaintiff.— J^tt/e  discharged  with  cottt. 
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Sittings  in  Chancery, 


May  12. 

SaDNDBIMON  v.  WflnXET  AMD 

Warrant  of  Atborney,— JB^dc*   of  ove 
Attormbt  being  employed  by  both  parties, 
Mr*  Theeiger  had  obtained  a  rule  nisi  to  set 
aside  a  warrant  of  attomev. 

Mr.  Piatt  now  showed  canae  against  the  rule. 
It  appeared  that  one  of  the  defendants,  Miss 
Walters,  when  she  came  of  age  would  be 
entitled  to  some  property.  The  defendant  West- 
ley  (who  was  her  brother-in-law)  had  negotiated 
with  the  plaintiff  a  loan  of  £400  upon  the  secu- 
rity of  Miss  Walters.  When  the  security  for 
the  money,  which  was  a  warrant  of  attorney ^ 
was  ti^en  to  Miss  Wslters  for  her  signature,  she 
expressed  a  wish  that  it  should  be  prepared  by 
her  attomies,  Messrs.  Walters  and  Reeve.  She 
was*  however,  told  that  those  gentlemen  would 
not  allow  her  to  complete  the  transaction ;  and 
having  perfect  confidence  in  her  brother-in-law, 
she  went  to  the  office  of  Mr.  Goddard,  the 
plaintiff's  solicitor,  where  a  paper  was  read  over 
to  her,  but  she  did  not  understand  it,  and  signed 
it  as  a  security  for  her  brother-in-law.  Mr. 
Croddard,  it  was  stated,  did  not  explain  the  nature 
of  the  instrument,  and  Miss  Walters  stated  in 
her  affidavit  that  he  had  not;  upon  any  occasion, 
acted  as  her  attorney,  nor  was  any  one  present 
then  on  her  behalf.  In  answer  to  this,  Mr.  Piatt 
said  he  was  furnished  with  the  affidavit  of  the 
plaintiff,  from  which  it  appeared  that  the  jB400 
had  been  advanced ;  that  he  proposed  that  Messrs. 
Walters  &  Reeve  should  draw  up  the  instrument, 
but  the  defendant  declined,  and  named  Mr  Grod- 
dard,  who  acted  as  the  attorney  for  both  parties. 


Pabkb,  B«  said  it  appeared  that  in 
there  was  but  one  attorney  •  acting  for  both  the 
plaintiff  and  defendant.  It  had  been  hdd  that 
that  would  not  do.  The  defendants  ooght  to 
have  their  own  attorney. 

Mr.  Piatt  said  it  was  stated  in  the  affidavits 
that  Mr.  Goddard  prepared  the  instrument  at  the 
request  of  the  defendants,  and  was  employed  hf 
them. 

Mr.  Thesiger  said,  it  also  appeared  that  Mr. 
Goddard  was  the  solicitor  of  the  plamtiff  oo  for- 
mer occasions ;  that  for  this  very  bunness  Uit 
bill  of  costs  was  made  out  against  the  plnnoff; 
and  that  when  Messrs.  Walters  and  Reeve  i^tphed 
to  Mr.  Goddard  for  an  inspection  of  the  secniitf 
signed  by  Miss  Walters,  he  refused,  and  sud  lie 
could  not  do  so  until  he  saw  the  plainti^  bii 
client.  It  further  appeared,  firom  the  affidavit  of 
Mr.  Westley's  Cither,  that  Miss  Waiters  vm 
rather  silly,  and  there  had  been  no  ptotedioa 
thrown  around  her  by  the  prsaenoe  of  Mr.  God-' 
dard. 

The  Court  vrere  of  opinion  that  in  this  twl^ 
action  Mr.  Goddard  must  be  taken  to  have  acttd 
as  the  attorney  f>r  the  plaintiff,  stnd  not  for  tk 
defendants.  Indeed  there  was  no  peelence  thil 
he  had  ever  acted  as  the  attorney  of  the  defes- 
dant,  Miss  Walters.  Wherever  there  was  ok 
attorney  only  present  at  such  trsnaaotioos,  il 
ought  to  appear  very  deariy  that  he  acted  in 
manner  for  the  plaintiff,  otherwise  the 
intended  to  be  given  hf  the  Act  of 
would  be  entirely  taken  away.  Here  the 
of  attorney  was  dearly  bad,  and  vrms,  ihcnlan^ 
void  and  of  no  eflfect.     Rule  made  afaoolate. 


CHANCERY  SITTINGS.— Tmnity  Tbrm,  1840. 


LORD  CHANCELLOR'S  COURT. 


Wednesday,  May  27 

Thursday  ~  28 

Friday  —  29 

Saturday  —  30 

Monday  June  1 

Tuesday  —  2 

Wednesday  -^  3 

Thursday  —  4 

Friday  —  5 

Saturday  — ^  6 

Monday  —  8 

Tuesday  -*  9 

Wednesday  —  10 

Thursday  —  11 

Friday  —  12 

Satumay  —  13 

Monday  —  15 

Tuesday  —  16 

Wednesday  —  17 


7 


Appeal  Motions  and  Appeals. 
Petition  Day. 


Appeals  and  Causes. 


Appeal  Motions  and  Ditto. 


Appeals  and  Causes. 


Appesl  Motions  and  Ditto. 
Appeals  and  Causst. 


Appeal  Motions  and  Ditto. 
Such  days  as  his  Lordship  is  occupied  m  the  House  of  Lords  excepted. 


lUvimD  of  Nem  Booki, 
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Wednesday,  May  27 

28 


Thotsday  — • 
Friday 

Saturday  — 

Monday  June 

Tuesday  — 

Wedn^ay  — 

Tbucsday  — 

Friday  •— 

Saturday  — 

Monday  — 

Tuesday  — 

^Vedncaday  — > 

rhuiaday  .     — 

Friday 


—    29 

30 
I 
2 
3 

4 

5 

6 

8 

9 

10 

11 


laturday    . 
^looday 
rueaday 
Wednesday 


—  12 

~  13 

—  15 

—  16 

—  17 


Vednesday,  May  27 

rhursday 

''riday 

taeurday 

fonday 

ueaday 

Wednesday 

'hursday 

riday 

atnniay 

londay 

'aesday 

Wednesday 

liuraday 

riday 

atmday 

[onday 

uesday 

/edneaday 


—  28 

—  29 

—  30 
June  1 

—  2 

—  3 

—  4 

—  6 

—  6 

—  8 

—  9 

—  10 

—  11 

—  12 

—  13 

—  15 

—  16 

—  17 


hursday      June  18 


VICE-CHANCELLOR'S  COURT. 

Motiona. 
•  •         Petition  Day. 

(  Short  Cauaea,  Unopposed  Petitiona,  Pleaa,  De* 
I     monen,  Exceptions,  and  Further  Directions. 

Fleas,  Demiuiers,  Exceptions,  Causes,  and  Fur- 
ther Directions. 

Motions. 

{Short  Causes,  and  Unopposed  Petitions,  pre- 
vious to  General  Paper. 

-     f  Pleas,  Demurrers,  Exoepdons,  Causes,  and  Fur- 
L     ther  Directions. 

Motions. 

{Short  Causes,  and  Unopposed  Petitbnsj  pre* 
vious  to  General  Paper. 

7  Fleas,  Demurrers,  Exceptions,  Causes,  and  Fur- 
y     ther  Directions. 

Motions. 

ROLLS'  COURT. 
Motions. 
Petitions  in  General  Paper. 

Pleas,  Demurrers,  Causes^  Further  Directions, 
and  Exceptions. 

Motions. 

Fleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Motions. 

7P^®^  Demurrers,  Causes,  Further  Directions, 
i     snd  Exceptions. 

Petitions  in  Gtoenl  Paper. 
Mottona. 

AT  THE  ROLLS. 

Short  Causes  after  Swearing  in  the  Solicitors. 


Cauaea,  Conaent  Causes,  and  Consent  Petitions,  every  Tuesday  at  the  Sittbg  of  the  Court. 

REVIEW  OF  NEW  BOOKS.  the   illustrations  make  it  one   of  practical 

▼aine,  which  in  these  glariout  Law  Reform 
days  is  much  wanted.  The  following  obser- 
▼ations  of  the  author  are  Tery  concise,  and 
will  give  some  idea  of  hb  illustrations. 

The  Act  3  &  4  Will.  IV.  c.  106,  extends  to 
all  hereditaments,  corporeal,  and  incorporeal, 
freehold,  and  copyhold,  and  whether  descendible 
aoecnding  to  the  oonunon  law,  or  according  to 
the  cuatom  of  gavel  kind,  borough  Engliah,  or 
other  custom. 

Descent,  or  hereditsry  succession,  is  that 
means  by  virtue  of  which  on  the  death  of  the 


AT,  thofvmg  th§  Deteent  afBstaUs  and 
eriianee  in  Fee  Simple  tn  Paseesiionj 
eholdf  CopyhM^in  Semainderf  Recer-' 
,  or  by  Custom  vpon  Deaths^  after  the 
day  of  January,  1834,  under  the  Sta- 
a  &  4  W.  4  c.  106.  By  W.  B.  D., 
it.,  one*  &c.  John  Richards  &  Co., 
,  Fleet  Street. 

I  is  a  very  nsefiil  Chart  of  intelUgeiioe 

attorney's  office,  and  for  the  student. 

iot  alone  ^  mere  Qiart  of  Dcsctaty  but 
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Notice  to  Carreipondenfr,  ^r. 


aocestor  intestate  the  real  estates,  including  heir- 
looms and  other  chattels  annexed  to  the  freehold, 
devolve  upon  the  heir.  For  a  person  to  be  law- 
ful heir  he  must  be  legitimate,  a  natural  bom 
subject,  an  alien  naturalized  by  Act  of  Parlia- 
aaat,  or  a  denizen  by  the  King's  letters  patent. 

€ravel  kind  lands  descend  to  all  the  sons 
equally,  and  in  default  of  sons  to  all  the  daugh- 
ters in  the  same  manner :  females,  however,  re- 
presenting males,  inherit  with  males.  (Rob.  Gav. 
113.  ed.  18*22.)  This  species  of  descent  ex- 
tends also  to  collaterals  and  to  limitations  in  tail, 
the  male  issue  of  tenants  in  tail  inheriting  equally 
as  heirs  of  the  body.  (Rob.  Gav.  115,  119,  ed. 
1822.) 

Borough  English  lands  descend  to  the  youngest 
son,  and  this  is  the  case  even  should  the  pro- 
perty be  estates  in  tail.  (Litt.  s.  165,  1  Inst. 
110  b.  n.  3.)  This  custom  does  not  extend  to 
collaterals  (Rob.  Gav.  118,  Cro.  Jac.  198);  if, 
therefore,  lands  descend  to  a  younger  brother, 
and  he  dies  without  issue,  the  eldest  brother  will 
be  entitled. 

As  regards  copyhold  and  other  customary  lands, 
the  statute  3  &  4  Will.  4,  c  106,  does  not 
change  the  descent  of  those  lands  which  are 
governed  by  the  custom,  unless  to  such  a  degree 
as  its  enactments  may  be  applicable  to  them  in 
common  with  freehola  lands. 

Estates  tail  descend  per  formam  doniy  and 
are  not  interfered  with  by  the  3  &  4  Will.  4, 
c.  106,  but  are  governed  by  the  statute  Je  doms 
eonditionalibus  (13  Ed.  1,  c.  1);  this  descent 
is  called  descent  by  statute. 

The  descent  of  an  estate  tail  must  be  traced  to 
the  first  purchaser  or  donee,  and  through  that 
description  of  heirs  which  is  specified  in  the 
original  gift ;  the  maxim  tesina  facit  itipitem 
does  not  ^ply  to  this  estate  (3  Rep.  4 1  b  , 
2  Ves.  s.  364),  and  there  is  no' exclusion  of  the 
half-blood,  for  the  issue  io  tail  are  always  of  the 
whole  blood  of  the  donee.  (8  T.  R.  213.)  Nor 
is  the  descent  of  an  estate  tail  interrupted  by 
attainder,  as  the  issue  claim  per  formam  doni^ 
and  are  as  much  within  the  intention  of  the  gift 
and  described  in  it  as  the  ancestor. 

Succession  per  Stirpes^  or  according  to  the 
root,  is  where  all  the  children  take  the  same 
share  as  their  root,  whom  they  represent,  would 
have  done.  By  this  rule  the  descent  is  kept  uni- 
form and  steady. 

Succession  per  capita  is  where  the  issue  claim 
in  their  own  right,  as  next  of  kin  to  the  ances- 
tof\  without  letereaee  to  the  stock  from  whom 
they  sprung. 

Agnatic  succession  is  where  the  issue  is  de- 
rived from  msle  abcestors  throiigh  the  &thei^s 

sitie.<8'B.  a2a&)' 

Cognutic  succession  is  where  the  issue  is  de« 
rived  from  female  ancestors  through  the  mother^s 
side,  (t  B.  C.  235.) 


Lineal  consanguinity  subsists  between  per« 
sons  of  whom  one  is  descended  in  a  direct  line 
from  the  other,  as  John  Doe,  in  the  tabk,  and 
his  father,  grandfitther,  &c. 

Collateral  consanguinity  is  something  liVe 
the  former,  inasmuch  aa  it  agraea-snth  k-  ift4kk, 
that  they  claim  descent  from  the  same  ancestor, 
but  do  not  descend  one  from  the  other. 

*'  The  Purchaser*'  to  mean  the  person  wbo 
last  acquired  the  land  otherwise  than  by  desccit» 
or  than  by  any  escheat,  partition,  or  indoMR, 
by  the  effect  of  which  the  land  shall  have  becose 
part  of  or  descendible  in  the  same  manzier  ai 
other  land  acquired  by  descent.  (See  sec.  1.) 

Examination  of  Articled  Clerks  at  tii 
Hall  op  tbb  Law  Societt,  Trihitt 
Term,  1840. 

Tliis  examination  is  appointed  to  take  ph» 
on  Tuesday,,  the   9th    of   June.     The  Senic: 
Master  of  the  Common  Pleas  will  preride.    Tbc 
testimonials  of  service  are  to  be  lefi  at  the  Ix*  ; 
Society  on  Tuesday,  the  2Dd  of  June.    Ttf  | 
numb^  for  examination  is  upwards  of  160. 

NOTICE  TO  CORRESPONDENTS.      ! 

J.  W.-No.  ' 

E.  A. — see  Western's  Conveyandng,  Vol  4, 
p.  25)  n,  a, 

A- Magistrate  is  not  above  the  kw.— Y«r1 
conduct  was  correct. — Tou  bad  the  right  to  coi- 
duct  the  case. 

A  letter  firom  you  without  date  has  eteapil 
us.     It  refers  to  Problem  25»  Vol.  3.<^^ 
the  custom  of  the  countty  ? 

RESTRAINTS   ON    MARRUGE.— 

"■•^.  Meeting  of  parties  aggrieved  by  the  ex 
restrictions  upon  Marriage,  held  at  the  office 
Messrs.  Crowdsr  &Matnaro,  No«3,  ManAoi^ 
House  Place,  London,  on  Thursday,  the  21st  i 
May,  a  Committee,  consisting  of  seven  of  tk 
gentlemen  present,  was  appointed,  (with  povtf 
to  add  to  their  number),  to  take  tbie  neccssaiy 
steps  for  obtaining  a  repeal  of  the  OiUBcno5ASil 
restrictions  upon  Marriage,  and  more  partic*' 
that  which  prohibits  Marriage  with  m'de 
Wife  8  Sister ;  and  it  waa  resolved,  that 
objects  of  the  meeting  should  be  forthwith 
lished  in  such  of  the  London  and  Pto 
papers  as  the  Committee  mi^t  thfok 
with  a  view  to  obtain  the  active  oo-0pe 
all  parties  interested. — Communioatioos  to 
addressed  to  Messrs.  Crowder  vaA  Ma 

above. 

^msemss^asmmmmm 

Printed  by  Gvokob  Norman,  at  his  W"^ 
80,  Maiden  Lane,  in  the  ParldiefSt  Ah,< 
Garden,  !n  the  Coaoty  of  Mlddlpsaa^jWi  M. 
by  John  Bicharim,  Law  BoatMHr«  IH 
Street,  in  the  Parish  of  St.  PuiiStii'li  <»>  ^ 
in  the  Qty  of  I/mdon.- 


9%t  Srsal  •ttilrr^ 


>L.IV.] 


SATURDAY,  JUNE  6,  1840. 
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6.  Vol.  4.— PiXTUmu^What  eon* 
itJites  a  Axtaro^Show  the  right  to  l&xtaret 
between  landlord  and  tenant—An  oatgolng 
id  an  incoming  tenant— trade  flztoret,  and 
Damental  flztoref — What  effeet  has  the  bank* 
ptcy  of  the  tenant  on  the  tenant  right  • 
WBB  to  PnoBLSM  25.  Vol.  3.—^  On  what 
bjecU  may  Kllefbe  obtained  by  a  bUl  In  Chan- 
ry.*'  By  Quu.ini.KUa.  emeliMM 
wer  to  the  aame  Problem,  by  B.  A.  etmtmuid 

BB  OF  LoBDS. — Adminlrtratlon  of  Jvetlee 
Bqoitj  ..... 

Law  Rbpobts. 

Chavcbbt. 

oeM  of  Afpbaub  from  the  Vicb-Chakcbx.- 
By  and  Mabtbb  of  the  Rolls — Obdbb 

QuBBs'a  Bbvch. 
aa  V,  Ahfenield  and  others. — Gonsptracy  to 
ffrand  a  Merchant  of  goods  by  ftdse  repre* 
italUm  of  ebaneter.— Indietnent 
ry  9.  Chapman. —  In  re  Davie  v.  Crcsswell. 
tomey  and  CUent.-*Whether.  the  defendant 
Hild  be  allowed  to  defend  himself  for  haTing 
rmltted  the  escape  of  a  prisoner  In  his  cos- 
[y  at  the  soltof  ajadgnent  ei«dlftor,  on  the 
•and  that  the  plaintUTs  attorney  in  the  origl- 
Milt  bad  anthorised  such  release,  the  plain- 
himself  having  become  a  bankrupt  after  the 
le  at  which  the  prisoner  had  been  lodged  in 
!  custody  of  the  defendant? 

Bail  Coubt. 
lem  Sabine  v.  Sabine— Attomies*  Executors 
iiThetber  a  hiU  of  Costs  dellTered  by  the  Bx« 
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87 


88 


89 


ecnton  of  an  Attorney,  upon  which  he  had 
brought  no  action,  can  be  referred  to  the  Haster 
for  taxation        .... 

Lord  Camoys  «•  Scur.— Bailments — Whether, 
where  a  person  obtains  a  horM  for  trial,  en^ 
ploys  an  experienced  person  to  make  the  trial, 
and  the  horse  runs  away  and  is  killed,  the  bor^ 
rower  Is  responsible  for  the  value  of  the  horse      90 

BsxTOB'a  NoTBS  •       90,  91 

Coubt  of  Commoit  Plbas. 
Oraham  r.  Bann«— Husband  and  Wife. — Ua- 
bUlty  of  the  Husband  to  the  Father  of  his  Wife 
for  the  expense  of  her  support,  after  an  agree- 
ment that  the  Father  should  receive  her  back 
to  his  own  house  in  case  of  her  misconduct      .    92 

EXCBBQUBB. 

Semple  e.  Turner^— Wbit  of  Bbbos,  cobam 
TOBia— Whether  a  Supersedeas  of  Execution 
without  leave  of  the  Court  • 

Eyre  r.  bheUey« — Attomies.— Entry  of  their  Cer- 
tifleates. — Whetiier  they  may  maintain  an  ae- 
tioB  for  costs  where  thif  have  not  entered  the 
Certificate  according  to  37  Geo.  8,  c.  90,  s.  27 

Pbbbooatitb  Coubt. 
Win  of  Bichard  HilUer,  Deceased.— Hew  Win 
Act — Attestation  Claaie 


a. 


i^. 


04 


Imboltbitt  Dbbtobs*  Coubt. 

Case  of  Horatio  Hastings.— Insolvent  out  upon 
Bail,  and  not  appearing  at  the  day  appointed 
for  his  liearing. — ^To  what  extent  the  recog- 
nisance of  the  Bail  shall  be  put  In  force,  and 
in  what  manner  the  money  may  be  obtained   • 

Adjournment  Day  •  .  .  • 

Gentlemen  called  to  the  Bar,  Easter  Term,  1840 . 

Sittings  in  Equity— Trinity  Term,  1840 

Notice  to  Correspondents 


ib. 
95 


ESSAY. 


>NTHE  ENGLISH  LAW 

OF 

BAILMENTS. 

(CoMiitmedficm  pag§  6I.> 


>THIER  puto  three  cases  to  justify  his 
approval  of  the  doctrine  of  the  Pan- 
(a)  Firsts  where  the  thing  borrowed 
greater  value  than  the  borrower's  own 
»rty :  secondly,  where  the  things  are 
of  the  same  kind  and  yalne }  thirdly, 
e  the  borrower's  own  are  of  the  greatest 
i;  and  he  decides  each  of  the  cases 
^  the  borrower^  admitting  the  last  to 


^.  IV. 


(fi)  See  ante,  p.  51. 


be  of  chief  difficulty.  He  thus  reasons  upon 
the  last  case.  It  is  true  that  the  borrower 
cannot  be  reproached  with  any  want  of  fide- 
lily;  but  still  the  borrower  undertakes  for 
extraordinary  diligence  tenetur  adfiibere  eX' 
actissimam  diligentiamf  and  by  the  nature 
of  his  contract  he  engages  for  all  risks,  ex- 
cept losses  occasioned  by  the  vis  major. 
**  Prastat  omne  periculum  prater  casus  far- 
tuitos  seu  vim  majorem,**  Certainly  that  alone 
is  deemed  to  be  vi*  major,  which  cannot  be 
resisledy  vis  major,  eui  resisii  nan  potest. 
Although  the  borrower  could  not  save  both 
his  own  and  the  borrowed  goods;  yet  he 
could  have  saved  the  latter  at  the  expense  of 
his  own,  and  therefore  they  could  not  be  said 

G 


82 


On  Ihfr  EngUah  JjOJo  qf  'Brdlmeutr. 


to  be  loet  by  the  ««  major.  Pothter  admits 
that  it  would  be  otherwise,  where  the  tninult 
is  sucl)^  that  the  borrower  has  no  choice,  and 
saves  what  comes  to  his  hands  first,  without 
any  exercise  of  judgment.  Bat  (he  says) 
there  is  an  implied  exception  to  all  these 
cases  of  casualty  and  accident^  which  is  that 
they  shall  be  without  any  default  on  the  part 
of  the  borrower ;  for  if  they  are  connected 
with  his  default,  his  responsibility  remains. 
As  if  a  borrower  is  imprudent  enough  to 
leave  the  high  road  and  pass  through  some 
thicket,  or  unfrequented  path,  or  to  travel 
at  an  unseasonable  hour,  or  on  a  road  noto- 
riously frequented  by  robbers,  without  proper 
precautions,  and  a  robbery  takes  place,  he 
will  nevertheless  be  liable  for  the  loss.  So, 
.if  he  rides,  a  borrowed  horse  on  an  im- 
proper road,  and  he  falls,  and  is  killed 
by  the  accident  \  or  if  he  puts  the  horse  into 
an  improper  pasture,  and  he  is  stolen  by 
robbers;  for  accident  or  irresistible  force 
Vill  not  excuse  his  own  rashness.  So  if  a 
lady  borrows  jewels  to  wear  at  a  ball,  and 
by  her  imprudence  they  are  lost  by  robbery  ; 
or  if  she  exposes  them  to  any  other  undue 
.perils,  by  leaving  them  in  an  improper  place, 
•the  loss,  though  by  accident,  will  be  her  own. 
There  is,  however,  this  difference,  which 
PoTHiER  considers  yety  material  in  solving 
questions  of  this  nature,  that  in  a  like  case 
of  borrowed  jewels,  if  they  were  lost  by 
robbery  or  by  accident,  and  the  borrower 
used  them  in  a  suitable  manner,  and  left 
them  in  suitable  places  only,  then  the  loss 
must  fall  on  the  lender;  for,  although  the 
lady's  wearing  them,  or  leaving  them  in  the 
particular  place,  may  be  said  to  be  the  occa- 
sion  of  the  loss,  yet  it  was  not  the  cause  of 
the  loss. '  So  passing  through  a  forest  with 
a  borrowed  horse' may  be  the  occasion  of  the 
borrower  being  robbed  6f  him  there;  but  in 
a  just  sense,  if  the  forest  were  necessary  to 
.te  passed  in  the  journey,,  the  borrower  pas- 
sing could  not  be  considered  as  the  cause  of 
the  loss,   as  be  was  guilty  of  no  neglect. 


But  the  cause  of  the  toss  is  correctly  to  hi 
referred  to  the  robbery.  So  that  the  bar 
rower  ,  is  responsible  for  the  loss,  not  ouIj 
when  he  might  have  sayed  the  thing  M 
proper  care  from  the  accident,  bat  when  bii 
own  neglect  has  been  the  occasion  of  thi 
accident.  Again,  if  the  borrower  pnts  a  bor 
rowed  horse  under  a  ruinous  building,  ad 
it  falls,  and  kills  or  maims  the  horse,  am 
the  borrower  might  hare  foreseen  thif^  be  i 
responsible.  But  if  the  fall  is  cavsed  bj  ai 
unexpected  storm,  then  he  is  not  respon 
sible,  if,  in  ordinary  caseAt  the  place  vodk 
have  been  safeC^^.  So,  again^  where  \ 
party  is .  desirous  of  purchasing  a  hoiK 
obtains  the  loan  of  it  for  -the  purpose  fl 
trial,  and  employs  an  rneiperienced  perM 
to  make  such  trial,  the  borrower  shall  b 
liable  to  the  value  of  the  horse ;  but  if  been 
ploys  a  skilful  person  who  makes  the  trlil 
and  the  horse  runs  away  and  is  lulled,  tha 
he  is  not  responsible  (c).  i 

We  may  next  consider,  in  this  clas  ^ 
bailments,  upon  whom,  in  case  of  any  di 
mage  or  loss  to  the  loan,  the  burthen  <i£fu\ 
rests.  Pothter  considers  tliat  die  burthen  i 
proof  rests  upon  the  borrower  ;  but  9s  i 
these  cases  rest  upon  thehr  own  peculiar  isd 
vidua!  circumstances,  it  is  difBoult  either  j 
ascertain  or  lay  .down  aqy  general  rale;  I 
some  cases  it  has  been  held  that  the  bartU 
of  proof  reste  ilpon  the  If  o^er  {jf). .  | 

We  may  next  inquire,  who  is  to  be  deeal 
the  owner  or  proprietor  of  the  thing  d( 
the  period'  of  the  loan,  or,  in  other 
whether  the  borrower  has  a  special 
in  it^  or  only  a  naked  possession.    A 
gratuitous  permission  to  a  third  pei 
use  a  chattel  does  not,  at  the  common 
take  it  out  of  the  possession  of  the  ownerj 

(b)  Pothier  Pr«t  k  Usage,  ch.  8,  a.  S,  ait.  S, 
50,  A7.    See  alto  Jones  Bailm.  67,  OB,  69.    I)«i 
18.  tit  6. 1.  6.  ».  4.  —^1 

(e),SeeXofdCamoy»v.  SffMr,post  901 
(d)  Seei2f;rv.Afar<A,2Bani.&C^^M.790; 

V.  Paekwood,  3  Taunt  S64. 
(»>  3  Saund.  R.  47.  b. ;  Smiih  vi  JTBZt.  1 

480 ;  Lotan  v.  Croti,  S  Camp.  R.  404  ;  ace  abs 

bridffe  v.  Pfuttipt,  2  Stark,  Rep.  544. 


Anvver  to  Problem  2.3,  Vol.   III. 


83 


il  this  rale  agrees  witb  the  civil  law.    The  ]|  3.   Marringc.     But  frequently  in  these  matters 
ider  stiU  retains  the  sole  proprietary  i„.  ji  the  method  of  proceeding  is  by  petition,  and  the 

^  object  sought  is  frequently  not  relief  m  its  strict 

est,  and  nothing  passes  to  the  borrower  |  g^^sc ;  we  may,  therefore,  treat  this  division  of 
I  a  mere  right  of  possession  and  user  of  the   our  subject  with  all  possible  brevity.     As  rc- 
Dirdurinfftheooiitiiniaace  of  the  bailment.  ■  spects  guardianship,  there  is  little  applicable  to 
r        -  i_    ,  •    •     ^       1     'Our  subject —the  most  usual  form  of  application 

epossesSMm  of  the  borrower  n  m  feet  the   u^j„g  by  petition.     If,  however,  a  testamentary 

>cssion  of  the  lender.     "  2?«  commodafcB  'guardian  has  taken  the  trust  upon  him,  and  it  is 
mssesdonem  et  nroprietaiem    reit/^<?m?/,*.  ^esii-able  he  should  be  removed  for  misconduct, 

,      ,  >.    ..     .  .a  hill  niust  be  filed.      (O'Kccfe  v.  Cnsey^   1 

mo  entm  commodando  rem  faat  epis  cm   ..^j^  ^  ^efr.    10(5.)     The  right  to  guardian- 

modaf*  (f);  so  tliat  an  action  for  tres-  iship  will  be  decided  only  on  bill,  and  not  on  pe- 


tition.  {Ex  parte  Hopkins.  3  P.  Wms,  1.5*J.) 
Maintenance  is  sometimes  granted  on  petition 
in  very  special  cases  ;  but,  as  a  general  rule,  a 
bill  should  be  filed.  If  a  cl.ild  has  property  left 
to  it'  independently  of  its  father,  and  the  fatlicr 
be  not  of  nhility  to  maintain  it  suitably  rvitk 
its  expectations  J  the  Court  will  decree  an  allow- 
ance during  the  child's  mmority.  (Buckworth 
?  bv  a  Strahger  is  of  such  a  nature  that   v.  BuckwortK  1  Cox,  80.)     It  is  not  necessary 

jailee  would  be  liable  over  to  the  lender   ....  _    .- 

is  in  distressed  circumstances.     {Roach  v.  Gar- 


{  or  conversion  will  lie  in  favour  of  the 
ler  against  a  stranger,  who  has  obtained 
rongful  poiteession,  or  has  made  a  wrongful 
version  of  the  thing  loaned ;  and  although 
borrower  has  no  special  property  in  the 
r^  loaned,  still  it  seems,  that  if  the  injury 


t,  the  latter  maj  maintain  an  action  of 
>3««,  and  even  trover,  founded  upon 
[lossession,  to  recover  damages  (jg).  A 
>lc  bailee  has  a  sufficient  interest  to  sue 

(To  he  eoniinueiL) 


PROBLEM  VI.  VOL.  IV. 


Fixtures. 
fiat  constitutes  a  Fixtort — Show  the  right 
Ltures  as  between  Landlord  and  Tenant— 
It  going  and  an  incoming  Tenant— Trade 
res,  and  Ornamental 'Fixtnres — What  effect 
ic  bankruptcy  of  the  Tenant  on  the  Tenant 


TTiE   EnrroR  of  the  legal  guide. 
WER  TO  PROBLEM  25.  VOL.  3. 

(  Cantinutdft^ni  p.  73.) 


IV   Chancbey. — On  what   subjects  may 
it'f  be  obtnncd.  by  a  bill  in  Chancery  ? 

^//Jants. — In  matters  relating  to  infants, 
Tirt  has  most  commonly  been  called  upon 
rd  its  aid  with  regard  to  one  of  these  three 
iars;    1.   Guardianship;  2.  Maintenance; 


>rrl  Raym.  911  ^  3  B1.  Com.  453. 


van,  I  Ves.  100.)  Where  maintenance  is 
allowed,  it  is  always  paid  to  the  parent  out  of 
thb  child's  estate;  and  there  is  no  instance  of 
its  being  deducted  out  of  a  legacy  left  by  a 
father  to  the  child,  or  out  of  a  debt  due  from  the 
father  though  insisted  on  by  creditors.  (1  Madd. 
344.)  Generally,  trustees  will  not  be  allowed 
to  break  in  upon  the  capital  of  an  infant's  for- 
tune, though  the  capital  be  so  small  as  not  to 
leave  a  comfortable  maintenance  and  education  ; 
and  it  is  very  rarely  that  the  Court  itself  will  do 
this.  {Walker  v.  Wetherell,  6  Ves.  474.) 
Although  the  Court  will  .assume  the  right  of 
controverting  the  direction  of  the  bill  in  cases 
when,  under  an  accumulation  clause,  the  chil- 
dren have  an  equal  chance  to  take  the  capital 
with  the  accumulation,  that  is,  if  all  persons  in- 
terested consent,  and  it  is  for  the  benefit  of  the 
children ;  yet,  if  it  is  provided  that  the  share  of 
any  child  dying  under  the  age  of  2 1  years  leav- 
ing issue,  shall  go  to  such  issue,  maintenance 
will  not  be  allowed.  (Errat  v.  Barlow^  14  Ves. 
203.)  With  respect  to  the  marriaifc  of  infants 
(beiHg  wards  in  Chancery),  it  will  suffice  to 
remark  that  the  most  common  applications  to 
the  Court  are  for  leave  to  marry,  and  for  a  re- 
ference to  the  master  to  see  whether  the  settle- 
ment proposed  is  proper.  It  is  sometimes  ne- 
cessary to  file  a  bill  for  an  order  on  an  infant 
trustee  to  convey.  {Ex  parte  Vernon,  2  P. 
Wms.  549.) 

Specific   Performance   of    Agreements, — 


1  >i.r.  Lih.  13,  tit.  6. 1.  6,  8  ;  Ayliffe^s  Ptnd.  B 

<;,  p.  oI7  ;  Domat.  B.  1,  tit.6.  \  1,  n.  4. 

i tjr ton  y.  HugTie*,^  B\T\g,  U.n2;  Sutton  V. 

:  Taunt.  B.  302  ;  Hooth  v.  Wilson,  I  B,k  Aid.  | "  Equity  looks  upon  things  agreed  to  be  tlone 

as  actually  performed.'*      It   is  on  this  principle 


■    unt.   739:  ^Imory.T.  Delami/u,  }   St.  R.    ''^'"'''e  Court  of  Oiancery  enforces  the  specific 
"  performance  of  ajrreements.      I  hcrefore,  wl>cn  a 
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cifi^^a^t  has  been  entered  into  for  the  sale  of  an 
e9|(a^  fruity  regards  the  vendor  as  a  trustee  for 
the^  piirchaser  of  an  estate  sold,  and  the  pur- 
jcb^^ri  AS  a  trustee  for  the  vendor,  of  the  pur^ 
phas9  money ;  anc}  if  the  vendor  or  vendee  die 
before  tlie  time  appointed  for  completing  the 
q9^tftti;t,  it  is  immaterial,      (^ug.  V^.  &  P.  160  ; 
Qolds  liquity^  69.)      I  need  not,  perhaps,  re- 
mind your  readers  that  the  equity  maxim,  above 
Igiveii,  is  not  altogether  without  exception.  Those 
^ho  wish  to  examine  the  exceptions  may  refer  to 
(he  ca/ses  cited  by  Mr.  Maddock  (C.  P.  V.  I. 
|)«  370.)    It  is  stated  as  a  general  rule  that 
agreements  which  the  Court  will  decree  to  be 
specifically  peiforroed  must  be,   I.  According  to 
tlie  forms  prescribed  by  law  ;  -  2 .  Between  parties: 
able  and  willing  to  contract;  3.  Ihey  most  be 
certain,  equal,  and  fair.     The  forms^  above  al- 
luded to,  depend  upon  the  statute  of  Frauds 
(29  Car.  2,  c  3,  ^  6)  ;  by  a  liberal  interpreta- 
tion of  this  statute,  a  letter  containing  the  terms 
of  the  agreement  has  been  held  suflBcient  (iTen- 
wady  v.Xee,  3  Meriv.  441)  ;  but  it  must  clearly 
import  a  concluded  agreement ^  and  not  a  mere 
treaty.     Sometimes  when  there  has  been  part 
performance  of  a  parol  agreement  a  written  con- 
tract has  been  dispensed  with  ;  it  must,  however, 
be    shown  that  it  was  the  identical  agreement 
which  was   in  part   performed.      (Lindsay  v. 
Lynch,  2  Sch.  &  Lefr.  8.)     Letting:  the  vendee 
into  possession,  especially  where  he  has,  in  con- 
sequence, laid  out  money  in  improvements,  has 
been  deemed  part  performance.      {Hawkins  v. 
Holmes^  \  P.  Wms.  770).     It  is  laid  down  as 
*  general  rule,  thai  where  a  person  stipulates  to 
perform  that  which  is  either  in  his  own  power 
to  do,  or  in   the  power  of  others  over  whom  he 
can  exercise  controul  in  that  behalf,  the  Court 
will  compel  him  to  do  it,  or  procure  it  to  be 
done.     Thus,  a  married  man  has  been  ordered 
4o  procure  the  acknowledgment  of  his  wife  of  a 
Sue  in  mortgaged  lands.    (Gold's  Eq.  76 ;  and 
/fases  there  cited.)     The.  specific  performance  of 
covenants  is  frequently  sought  in  eouity.     Cove- 
-yiiants  which  t^un  with  ths  land  will  be  decreed 
^to  be  specifically  performed  for  or  agunst  sue- 
.^cessiye  owners  of  the  land.     {\  Eq.  cases,  Abr. 
..,f473,)     If  one  agrees  to  sell  lands  he  does  not 
^:,ppssess,  he  will  be  eompelled  to  perform  his 
•  agreement,  should  he  afterwards  acquire  them, 
.  4(2  Cha.  cas.  112),  a  hill  will  He  for  the  spe- 
4ufic  performance  of  an  award.     (  Wood  v.  Grif- 
Ji4^  i  Swanst.  43.)     It  is  to  be  observed,  that 
.  where  a  party  wishes  to  compel  a  specific  per- 
/.  fpnnance  by  another,  he  must  make  his  own  part 
.  4^f:tb.e  agreement  precedent :  also,  that  the  Court 
.w^|l  not  in  all  contracts  decree  a  specific  per- 
for^V^nce.     It  is  only  where  the  party  wants  the 
thing  in  specie  (2  Hro.  C.  C.  341),  and  where 
a  legal  remedy  is  inadequate  or  defective,   (^Ftint 


v.  Brandon^  8  Ves.  1 63.)  And  in  cases  wfam 
the  Court  usually  will  grant  relief,  the  partv 
filing  a  bill  must  come  into  court  with  ^  eletn 
hands ;"  for  he  who  seeks  equity  must  do  eqoitr 
Gross  laches  will  sometimes  prove  a  bar  to  rdie^ 
(Newman  v.  Rogers,  4  Bro.  C.  C.  391).  Ai 
the  rule  requires  that  the  parties  must  be  Mi 
and  willing  to  contract,  agreenMoia,  genertD] 
speaking,  of  married  women^  infimtS|  and  kni 
tics,  will  not  be  enforced :  nor  where  one  of  tb) 
parties  was  intoxicated.  The  last  part  of  th 
rule  requires  little  comment ;  the  terms  siMHild  h 
explicit,  and  the  consideration  not  ioadeqnaie  a 
unconscionable. 

Trusts. — ^These  are  a  very  firoitfiil  soune « 
Chancery  business  in  a  variety  of  maimers.  Th 
infinite  number  of  cases  coming  under  thb  hci 
precludes  my  giving  it  that  degree  of  particok 
attention,  which  has  been  manifested  in  6 
former  part  of  the  subject.  It  is  a  general  rah 
that  a  trust  shall  never  fail  of  execution  for  wn 
of  a  trustee ;  and,  therefore,  when  property  i 
bequeathed  in  trust,  but  no  trustee  appoinli^ 
the  Court,  in  the  case  of  real  estate,  eonsHia 
the  heir-at-law  as  a  trustee.  In  the  case  of  ptf 
sonal  estate,  it  considers  the  personal  represena 
tive  a  trustee,  and  will  see  to  the  execntioo  < 
the  trust.  (See  White  v.  White,  1  Bro.  C  f 
12.)  The  Court  is  frequently  called  upoo  ^ 
lend  its  aid  in  the  execution  of  the  ptovidsi 
contained  in  marriage-aettlements— to  deteriM 
upon  the  extent  to  which  the  marital  rigbtt^ 
the  husband  attach  to  the  wife^s  separate  pij 
perty — to  direct  in  what  manner  portions  nsti 
raised  for.  younger  children,  and  lo  various  oia 
matters  of  a  similar  nature  to  interpose  its  » 
rity.  Mortgages  form  another  aoarce  of 
eery  business.  The  principal  occasioiis  oa 
the  attention  of  courts  of  equity  is  called  t 
mortgages,  is  upon  bUla  filed,  I .  To  redeen 
To  foreclose ;  3.  In  respect  of  equitable 
gages*  Trusts  created  by  deeds  for  the  p; 
of  debts,  or  of  composttions  for  debts,  siel 
quent,  and  courts  of  equity  «iU  assist  nl 
enforcement  of  agreements  for  »  eom 
obtained  without  fraud  or  miarepr 
(I  Madd.  541 .)  The  Court »  ohtn  ealM 
to  pronounce  a  decision  upon  tbe  nsesni 
last  wills,  and  otherwise  to  aid  in  eanying 
into  efiTect.  It  is  not  only  with  respect  le 
expressly  declared  by  some  inatrutoeiit  in 
that  the  Court  will  lend  ita  aid,  but  it 
enforce  the  execution  of  varied  irmsts. 
gard  to  these,  it  is  frequently  called 
render  its  assistance  in  the  adtthnsi 
assets,  and  with  respect  tb  l^guim:'  M 
stance,  by  decreito^  a'dilttiUNiM  ef 
among  creditors ;  or  by  ooinpdBiittjt  %dt 
devisee  in  trust  of  lands^'  'MMl'lM  If 
tors.    WheUy  from  cii c iMMManMi^  it  tf 
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to  remove  •  trustee,  the  proper  course  is  to  i 
:  a  bill  for  that  purpose.     Such  are  some  of 
:  most  importaDt  sabjecte  on  which  relief  may ' 
obuiocd  by  bill  in  Chancery :  but,  for  more 
rticular   iaformation    respectmg  the    same,  I 
i^t  refer  your  readers  to  the  various  books  of 

ictice.  GUILIBLMUS. 

ANSWER  TO  THE  SAME  PROBLEM, 

BY  E.  A. 
.    (Continued  from  page  7 1 .) 

f\  Specific  pebform ancb  op  Agrbbments. 
Equity  also  compels  the  specific  performance 
igreements,  and  althoofh  this  part  of  jurisdic- 
II  was  ift  its  origin  built  npon  the  foundation 
B  legal  righty  the  law  giving  the  title  {HaUey 
Grata  J  \6  Ves.  76.)  or  rather  a  legal  right  to 
re  the  title  complete,  (Alley  v.  DeschampSy 

Ves.  2*28.)  yet  to  this  right  courts  of  law, 
o  could  only  adjudge  damages  for  non-per- 1 
mance,  had  not  the  means  of  giving  effect 
arneti  v.  YieldUg^  2  Sch.  ft  Lef.  553.) ; 
:  courts  of  equity  interfered,  and  having  lon^ 
ablished  their  jurisdiction  to  this  extent,  did 
i  stop  here,  but  laid  down  another  principle^  i 
n  well  settled,  prohibiting  the  forms  of  law 
ta  being  made  the  instruments  of  injustice, 
i  theretoiey  as  I  observed  in  the  beginning  of 

answar,  when  advantage  is  attempted  to  be 
;en  of  any  accident  or  innocent  mistake,  ren- 
ing  a  strict  and  literal  performance  of  contracts 
possible;  if  the  failure  be  not  substantial, 
irts  of  equity  will  interfere,  though  courts  of 
r  could  give  no  relief,  {Seton  v.  Slade^  7  Ves. 
4. ;  Eaton  v.  Lyon^  3  Yes.  693. ;  Lamon 
iVapper,  2  Sch.  &  Lef.  684). 
By  the  Statute  of  Frauds,  all  parol  agreements 
pecting  any  interest  in  or  to  arise  out  of  real 
ale,  except  leases  for  terms  not  exceeding 
re  years,  are  declared  void.  But  courts  of 
iity  have  long  been  accustomed  to  decide  in 
itradictioo  of  this  express  enactment.  The 
imple  was  set  by  the  House  of  Lords  in  the 
c  of  Lester  v.  Foxcroftj  (CoUes,  F.  C.  1 08) 
ere  it  was  heM  to  be  against  conscience  to 
Per  a  party  who  had  entered  and  expended 
ncy  on  the  faith  of  a  parol  agreement,  to  be 
ited  as  a  trespasser,  and  for  the  other  party  in 
ud  of  his  engagement  (though  it  was  merely 
oal)  to  enjoy  the  advantage  of  the  money  so 
i  out,  and  it  was  ordered  and  adjudged  that  the 
vemeot  ahonld  be  specifically  performed. 
IIS  decision.  I  Aeed  8< 
cd  upon  as  authority* 


add  is 


constantly 


The  only  justification  of  an  equitable  decree 
contradiction  to  the  statute  of  frauds,  is  the 
tiierance  of  the  great  object  which  the  legis- 
lite  had  in  view  when  passing  that  statute.  It 
Dnly  when  it  would  be  a  fraud  in  one  of  the 
'tics  to  run   from  au  agreement   that  parol 


evidence  of  its  terms  will  be  received  (Savage  r 
Carroll,   1  Ball  &  B.  282),  and  that  if  suffix 
ciently  proved,  its  specific  execution  will  he  de* 
creed  (Z»oc^^  v.  Lockey,  Prec.  in  Cha.  619).  ' 

I  have  previously  stated  that  a  party  injured 
by  the  non-performance  of  an  agreement  could 
obtain  dama{;es  in  a  court  of  law  for  the  injury '; 
but  equity  gives  a  more  complete  remedy  by  com  - 
pelling  the  party  who  is  desirous  of  doing  an  in- 
jury to  another,  by  refusal  to  perform  an  agreed* 
ment,  to  do  what  in  foro  conscientia  he  is  bound 
to  do.  Relying  on  its  own  power  to  eff^t  tfa?s 
equity  considers  what  is  contracted  for  a  vahlb- 
bfe  consideration  to  be  done  as  actually  pap- 
formed,  (1  Fonb.  Eo.  tr.  419)  and  the  property 
contracted  to  be  dealt  with,  is  affected  with  -pw- 
ctsely  the  same  consequences  as  it  would  have 
been,  had  the  contract  been  bondjide  executed. 
Thus  A  enters  into  a  written  contract  to  sell  his 
land  to  B,  but  no  conveyance  is  made,  immedi- 
ately afier  this  contract  is  signed,  A  is  in  equity 
considered  as  a  trustee  of  the  estate  for  B,  Blid 
B  as  a  trustee  of  the  purchase  money  for  A.  '  B 
is  entitled  to  the  rents  and  profits  of  the  land ; 
A  to  the  interest  of  the  money.  In  such  cir- 
cumstances the  estate  is  vendible  and  devisable  by 
B,  and  if  he  die  intestate,  it  will  descend  to  his 
heir  at  law.  So  money  directed  by  a  will  to  be 
laid  out  in  the  purchase  of  land,  is  in  equity 
considered  as  Una,  and  though  the  land  be  not 
purchased  in  the  lifetime  of  the  person  tntendbd 
to  be  benefited,  it  will  not  pass  as  personal  n- 
tate  under  a  bequest  of  all  his  personal  property 
to  a  legatee. 

The  original  foundation  of  decrees  for  specific 
performance  was,  that  the  damages  which  mighc 
be  given  in  a  court  of  law,  would  not  compensate 
the  party  to  that  extent  which  he  was  entitled, 
nor  would  put  him  in  so  beneficial  a  situation  as 
if  the  agreement  had  been  carried  into  execution. 
On  this  ground  the  court,  in  a  variety  of  cades, 
has  refused  to  interfere,  where  from  the  nature  of 
the  case  the  damages  must  be  commensmritu 
with  the  injury  sustained,  (Errington  v.  An^ 
nesly,  2  Bro.  c.  ca.  341. ;  Flint  v.  Brandon^ 
8  Ves.  Jr.  363,  Mitf.  pleadings,  109),  as  for 
instance  in  agreements  for  the  purchase  of  stock, 
it  being  the  same  thing  to  the  party  wher^  or 
from  whom  the  stock  is  purchased,  provided  he 
receives  the  money  that  will  purch^e  it.  This 
shows  what  were  the  grounds  on  which  courts  of 
equity  first  interfered,  but  they  Itave  constantly 
held  that  a  party  coming  into  equity  for  a  speci- 
fic performance,  must  come  with  perfect  propriety 
of  conduct,  otherwise  they  will  leave  him  to  his 
remedy  at  law  (Harnett  v.  Yielding^  2  Scho:  & 
Lef.  553).  The  decreeing  a  specific  pifrform- 
ance  is  a  matter  of  discretion,  but  it  is  not  an  ar- 
bitrary nor  a  capricious  discretion,  but  most  be 
regulated  upon  grounds  that  will  render  it  judicia^• 
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.  I  iQU8t  eU^erve,  however, .  that  in  cases,  of 
agreements  the  doctcine  I  am  now  stating  is  only 
applicable  to  those  founded  on  a  bond  fide  con- 
sideration,  and  where  the  party  seeking  the  as- 
sistance of  the  court  has  performed,  or  is  willing 
to  perform  his  part  of  the  contract ;  there  must 
also  be  a  mutuality  and  certainty  (1  Madd.  C.  P. 
424)  in  the  agreement^  and  no  very  great  inade- 
quacy in  the  price.  A  specific  performance  will 
not  be  obtained  if  the  plaintiff  has  been  guilty 
of  gross  laches,  and  has  not  evinced  any  anxiety 
or  readiness  to  execute  the  agreement  (Guest  v. 
Homfray^  5  Ves.  818.;  Ryle  v.  Swindeh, 
1.  McClel.  .519).  And  it  may  be  stated  as  «  ge- 
neral rule,  that  the  assistance  of  the  court  irould 
bq  refused  in  all  cases  where  a  specific  perform- 
qince  would  occasion  a  failure  of  justice,  or  be 
opposed  to.  public  policy,  or  any  of  those  great 
ends  for  which  the  jurisdiction  of  equity  itself 
was  established  {^Powell  v.  Lloyd,  2  Y.  &  J. 

372), 

•  Lastly — /  come  to  speak  of  Trusts,  The 
£onn  of  a  trust  or  second  use  gives  the  courts  of 
equity  an  exclusive  jurisdiction  as  to  the  subject 
matter  of  all  settlements,  and  devises  in  that 
form,  and  of  all  the  long  terms  (vide  Legal 
Guide,  vol.  3,  389)  created  in  the  present  com- 
plicated mode  of  conveying  property.  This  is  a 
very  ample  source  of  jurisdiction,  but  the  trust  is 
governed  by  very  nearly  the  same  rules  as  would 
govern  the  estate  in  a  court  of  law,  if  no 
trustee  was  interposed,  and  by  a  regular  positive 
system  established  in  the  courts  of  equity,  the 
doctrine  of  trusts  is  now  reduced  to  as  great  a 
certainty  as  that  of  legal  estates  in  the  courts  of 
common  law  (3  Bla.  Com.  439). 

It  was  owing  to  the  statute  of  uses  having,  as 
it  were,  abolished  from  courts  of  law  the  cogni- 
sance of  trusts,  that  the  courts  of  equity  inter- 
fered, and  reduced  them  under  its  jurisdiction, 
and  this  as  well  as  every  other  advance  in 
the  equitable  jurisdiction  was  founded  in  jus- 
tice only,  because  without  the  recognition  and 
support  which  they  received  in  equity,  such  trusts 
must  have  been  inoperative,  and  hence  it  is  that 
they  are  usually  styled  "creatures  of  equity," 
and  lie  exclusively  within  its  jurisdiction. 
.  Trusts  are  either  express  or  implied,  and  may 
be  created  of  real  or  personal  estate. 
.  Express  IVusts  are  made  by  deed. or  will,  and 
the  trustees  are  either  formally  designated  by 
ixame  or  pointed  out  by  some  other  circum- 
stance,  03  the  possession  of  an  office.  Implied 
Trusts  are  created  by  the  construction  which  the 
courts  put  upon  the  words,  acts,  or  situations  of 
the  parties.  Executors  and  administrators  are 
always^  and  heirs  at  law  sometimes,  considered 
as  trusteea  by  the  court.  If  a  trust  is  created  by 
will,  but  no  trustee  is  named,  tbe  heir  at  law  will 
1 0  held  to  be  a  trustee,  so  far  as  real  estate  is  con- 


i  cerned,  and  the  personi^l  representative  a  trustct 
for  the  personal  estate. 

The  difference  between  uses  and  trusts,  sim.t 
the  statute,  consists  in  the  Court  of  Chance;, 
adopting  a  contrary  construction  from  that  wbuli 
prevailed  at  law  with  regard  to  uses,  the  differeuc. 
is  not  in  the  principles  or  rules  of  dedsion  b^: 
in  the  application  of  those  principles. 

If  an  estate  is  purchased  iii  the  name  of  o:k, 
but  the  money  is  paid  by  another,  (unless  it.. 
case  be  one  of  advancement),  it  is  a  trust  i. 
Equity,  although  there  is  no  dedaratioD  i3 
writing  by  the  nominal  purchaser,  but  onle&j  : 
appear,  on  the  face  of  the  purchase  deed  that>Li  .i 
was  the  case,  the  proof  of  the  fact  most  be  un 
clear  {Ryall  y.  Ryall,  1  Atk.  59 — Groves  \, 
Groves,  3  Y.  &  J.  171).  If  two  take  <,  can- 
veyance  of  lands,  to  themselves  and  their  htk^ 
this  is  a  joint  tenancy*  and  by. iht  jus  aocrescenu 
or  right  of  survivorship,  incidental  to  and  io&e|ia* 
rable  from  such  tenancy,  in  case  of  the  deaiL  tA 
either  the  survivor  would  succeed  to  the  wbolr; 
but  if  it  appear  that  the  purchase  money  wa:»  i-* 
paid  by  the  parties  in  equal  proportions  Eqtu;, 
will  interfere  and  declare  the  survj^voc  a  tni^ut 
for  the  heirs  of  the  deceased  tenant  as  f ar  a&  cor- 
cerns  hisshare(l  Eq.  Ca.  Ahr.29h.  WhentTcr 
a  trustee,  mortgagee,  or  tenant  for  lif^  gets  au  su- 
vanti^e  either  by  being  in  possession  or  beL:r<«: 
the  back  of  the  cestui  que  trust  mortgagor  oi  it* 
mainder  man  he  must  not  retain  it.  for  bis  own  bt> 
nefit  but  hold  it  in  Xnxsi^Neibitl  v.  Fredenuk'.,  \ 
Ball  and  Bea.  46).  If  the  executor,  of  a  men 
gagee  purchases  the  equity  of  redemption  of  tbc 
mortgaged  estate  in  his  own  name.with  the  qiulci 
due  on  the  mortgage  and  a  small  advance  c!  1-^ 
own  money  he  will  be  considered  in  Equity  si  • 
trustee  of  the  purchase  for  the  benefit  of  the  to- 
tator's  estate,  having  credit  in  the  «ccount:i  :  : 
the  sum  advanced  out  of  his  own  fimds,  ^/«.- 
brooh  V.  Balguy,  1  Mvl,  &  BL  231).  1' 
such  a  purchase  were  maae  without  the  appl::.- 
tion  of  any  portion  of  the  trust  funds  the  dt:;.- 
sion  might  be  different  {Randall  v.  RusssH 
Mer.  190).  Words  of  request,  recomrociMliU*.- 
or  confidence  are  sufficient  in  a  will  to  ra:^  s 
trust,  where  the  property  to  be  given  is  (£iu»' ,, 
and  the  objects  to  whom  it  is  to  be  given  are  ^ 
certain,  {Pierson  v.  Gamett,  2  Bro.  c.  c.  l-^- 
Cruwys  v.  Coleman,  9  Ves.  323). 

(To  be  continued,) 


HOUSE  OF  LORDS.— /«•*  I. 


Administration  of  JusncB  tit  Eqiitv. 

On  the  order  of  the  day  being  moved  for  '^<": 
into  committee  upon  the  Administ ration  uf  J'^^:' 


ZKxm  Mepotts. 
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:e  Bill,  Laid  Biouglmm  declared  his  adhetence 
the  opinioiM  be  bad  ionnerly  given  upon  the 
i'icct,  which  were  opposed  to  the  large  increase 


that  the  House  could  come  to  do  satisfactory  de-* 

cision  upon  the  billy  except  by  referring  it  to  the 

consideration  of  a  committee  up  stairs.     One 

judicial  force  which  wsa  proposed  by  the  pre-  judge  in  addition  would,  at  least,  be  necessary  to 

'  dispose  of  the  present  arrears,  and  his  only  doubt 

was  whether  one  judge  only  would  be  sufficient. 

The  LoBD  Chancellor  expressed  his  entire 
scquiesceoce  in  the  motion  for  referring  the  biU 
to  a  select  committee. 

Lord  Dbnman  thought  their  Lordships  were 
perfectly  competent,  after  all  the  inquiries  which 
had  taken  place  upon  this  subject,  at  once  to 
form  an  opinion  as  to  the  best. remedy  for  aa 
unirersally  admitted  evil  without  sending  this  bill 
to  a  committee  upstairs.  At  all  events,  he  hoped 
the  committee  would  proceed  with  its  inquiries 
forth  withy  and  report  as  speedily  as  possifak« 
He  had  come,  with  great  -reluctances  to  a  fuil 


nt  bill.  There  had  baen^  indeed,  a  great  ior 
L-ase  in  the  number  of  hills  filed  and  petitions 
e>ented,  which  were  the  main  tources  of  busi- 
es in  the  courts  of  equity,  but  this  iuerease  had 
en  octasioned  by  the  dearinff  off  of  arrears  be- 
eeu  1831  and  1834,  by  which  the  abstroction 

jiistiee  which  foimeilv  existed  was  removed. 

tiic  labour  since'  the  time  of  Lord  Hardwicke 
d  increased  three-fold»  &>  in  proportion  had  the 
r'^e  incressed.  An  ancar,  however,,  still  ex- 
?(i.  l)iB  thai  waa  merely  temporary;  and  it 
u!ii,  t!;erefere,  be    unnecessary  to    appoint 

LTcs  who,  after  having  diapooed  of  the  arrear, 
r:  J  hsfe  bm  little  eke  to  do.  There  would 
.  indeed^  additbnal  business  transferred  to  the 


conviction  that  it  was  necessary  to  increase  tha 
art  of  Chaneery  fipOD»lhe  Equity  Exchequer 'judicial  strength  of  the  Court  of  Chancery^ 
urt,  and  there  would  be,,  doubtless,  more  !  and  the  sooner  that  remedy  was  applied  the  faietten 
t^rs  when  tlwre  waa  a  oertainty  of  a  speedy  |,  A  state  of  transition  in  courtaof  justice  was  one 

of  the  wont  for  the  suitors  that  could  possibly 
exist. 

The  bill  was  then  referred  to  a  select  com* 
mittee. 

Lord  Lthdhubst  presented  a  petition  from 
410  solicitors  of  the  city  of  London,  prayin?  that 
the  bill  might  pass  into  a  law,  as  far  as  related  to 
the  appointment  of  two  additional  judges,  and 
the  si>olition  of  the  equity  jurisdiction  of  the 
Court  of  Exchequer ;  two  petitions  with  a  coiv- 
trary  pnyer,  as  far  as  related  to  the  Court  of 
Eichequer,  from  a  conveyancer  of  eminence,  and 
some  country  solicitors  ;  also  petitions  .  from 
various  classes  of  officers  in  the  Court  of  ££- 
chequer,  for  compensation  in  case  the  equity  side 
of  the  Exchequer  should  be  abolished. 

The  petitions  were  referred  to  the  committee 
on  the  bill. 


cMon  upon  dieir  canaes;  but  that  increase 
II  Id  only  he  very  smalU  in  proportion  to  the 
I'.ber  of  additional  judges  which  it  was  pro- 
ved to  creale.  It  had  been  asked,  why  was 
re  not  a  beavd  regularly  sitting;  to  which  the 
pellate  joriadicdoB  shoold  be  oonfined  ?  But ! 
must  be  remembeaed,  thet  if  the  members  of 
i^  board  were  only  judges  of  appeal,  they  would 
comparatively  leas  able  to  transact  appeal 
simss,  li,  on  the  other  hand,  the  board  was 
be  compoaed  entirely  of  the  judges  of  other 
urts,  it  foUowed  that  there  could  be  no  penna- 
nt sittings,  and  be  wasy  therefore,  of  opinion 
It  a  board  should  be  formed,  to  consist  partly 
those  who,  aa  jndgea  of  the  inforior  courts,  had 
perience  in  matters  of  ordinary  practice,  and 
rtiy  of  men  who  ahonld  act  onlv  as  judges  of 
pe  ds,  the  great  law  officer  of  the  Crown,  of 
urse,  presiding  oven  the  court. 
The  Lord  CHANCElxoa^  after  stating  the 
?at  delay  which  smtons  must  unavoidably  ex- 
rience  in  the  pieaent  state  of  the  Court  of 
lancery,  observed  upon  the  great  danger  of  a 
iurc  in  justice  when  the  judge  had  only  in 
w  the  rapidity  with  which  he  could  get  through 
^  oanses.  The  time  of  ihe  court  was  prtnci- 
'Iv  occupied  by  the  hearings,  and  it  was  by  the 
iparatively  small  number  of  these  alone  that 


Sato  Ucporitf* 

COURT  OF  CHANCERY.— Jfay  27. 


BusiKESS  of  Appeals  from  the  Vicb-Cuav- 
CELLOR  and  Master  of  the  Rolls. 

The  Lord  Cuamcblloe  said  it  had  become 
rd  Hardwicke  had  been  enabled  to  get  through  ,  indispensably  necessary  to  lay  down  some  general 
i  business.  The  House  had  at  present  not,  rule  m  cases  where  new  evidence  was  offered  on 
!y  to  provide  for  the  aivear  ^^lich  now  existed,  I  appeals  against  orders  proceeding  from  the  other 
t  for  the  immense  number  of  suitors  who  would  |  branches  of  the- court.  Thev  were,  in  fact,  not 
•'rt  to  the  court  when  they  knew  that  their  appeal  motions  at  all;  and,  though  he  would  not 

in«88  would  be  speedily  despatched.     The  refuse  to  hear  tiiem,  they  would  henceforth  he 
^aiU  of  the  bill  had  been  alluded  to,  but  these  regarded  as  ort^tno^  moiionSf  and  instead  ol  re- 

tliought  might  be  more  profitably  discussed  ceiving  precedence  they  would  be  postponed  until 
committee.  all  the  appeals  were  disposed  of. 

Lord  LvNDfll/RST  said,  he  was  quite  satisfied  ■ 


86^. 


Ltift  iUipoHi, 


CpURT  OF  QUEBN'S  BENCH.--^May   22. 
']  .  ^Sittings  ai  Nisi  Prius,  • 

Regina  v.  Ahrbvfbld  ano  otbshs. 
Conspiracy  to  Defraud  a  Merchant  of  goods 
,by  false  representation  of  cAamcter.— In- 
dictment. 

Tbi&  was  an  indictment  agaioBt  four  defend- 
antis,  Ahrenfeld,  Cussel,  l^Msely  and  Scholefield . 
for  conspiring  together  to  induce  Messrs.  Ray< 
leigh  and  Co.|  of  Manchester,  warehousemen, 
bj  fake  representations  of  the  character  and  pro* 
pertv.of  Lassel,  to  sell  him  j£l,770.  worth  of 
goods  on  credit. 

The  defendants  pleaded  not  guilty.  Lassel 
hml  absconded. 

It  appeared  that  Lassel  carried  on  the  busi* 
ness  of  a  merchant  in  Muscovy-oourt*  Trinity- 
court,  Trinity-square,  and  in  the  ^lonth  of  June, 
last  year,  sent  mis  clerk,  George  Dantell,  to  Man- 
chester, for  the  purpose  of  seeing  Mr.  Sichell, 
who  held  his  dishonoured  acceptance,  to  ask  him 
not  to  mention  the  circumstance  of  the  dishonour, 
and  give  Lassel  an  extension  of  the  credit  which 
he  usually  gave  him.  Daniell,  when  at  Manchee* 
ter,  met  Ahrenfeld,  who  was  a  Manchester  ware- 
houseman, and  having  told  the  object  of  his  visit 
to  Manchester,  Ahrenfeld  said  he  could  him  the 
names  of  several  houses  which  would  give  Mr. 
Lassel  credit,  but  be  must  not  mention  'his 
(Ahrenfeld's)  name.  Ahrenfeld  then  mentioned 
among  the  different  houses  that  of  Rayleigh  and 
Co.,  and  Daniell  on  the  following  day  called 
there  and  looked  out  goods  to  the  amount  of 
j62,000.,  and  gave  as  r^erences  Mr.  Sichell  and 
Lees,  Kershaw  and  Co.,  with  whom  Lassel  had 
bad  dealings.  Rayleigh  and  Co.  required  further 
refiBreneti,  and  Daniel  mentioned  the  name  of 
Seholefield,  who  had  long  carried  on  a  respectabb 
Iwjsiness  as  a  Manchester  warehouseman  in  Wat- 
ling^treet,  and  a  Mr.  Brislaw  (one.of  the  .wit- 
nesses for  the  prosecution,  a  teacher  of  languages). 
Mr.  Goode,  a  partner  in  the  house  of  Rayleigh 
and  Co,,  accordmgly  came  up  to  London  and  saw 
Seholefield,  who  it  was  alleged  gave  Lassel  so 
excellent  a  character  as  to  satisfy  Mr.  Goode  of 
his  respectability,  and  he  agreed  to  furnish  the 
goods.  Mr.  Goode  then  returned  to  Manches- 
ter, but  his  partner  entertaining  suspicions  of  Mr. 
lirislaw,  Mr.  Goode  again  came  to  London  and 
saw  Brislaw  and  Seholefield,  and  stated  the  sus- 
picion? of  the  firm.  Ahrenfeld,,  jfho  was  in  the 
habit  of  sending  up  goods  to  Seholefield,  was 
ib^ef)  rflerred  to,  and  he  gave  Brislaw  a  good  cha- 
racter^  and  took  Mr.  Goode  to  Cussel,  who  also 
sppke,  .well  of  Brislaw's  means.  It  was  finally 
anfu^^  that  Lassel  and  Brislaw  should  give 
b|I1s  l^r  na^rt  of  the  value  of  the  goods,  whicb 
amoimtea  to  i£l,770.,  and  that  Seholefield 
should  give  a  bill  at  nine  months  date  for  £690. 
The  goods  were^  thep  sent  to  Scholefield's  ware- 
house.    The  circumstances  then  took  place  on 


which  the  c^e  6tf  (be  proMoalion  principdlf 
fested.  On  the  day  after  the  gaods  aifiTtd,  it 
was  stated  that  Lassel  and  Brislaw  called  «i 
Seholefield  relative  to  them,  and  for  a  ccflab ba- 
lance which  was  to  come  to  them,  it  was  aHeged, 
by  agreement.  Seholefield  then  handed  tbm  a 
statement,  by  which  it  appeared  he  daimed  to  ap- 
propriate to  himself  the  sum  of  JC590.,  thesBBomi 
of  the  bill  •  he  had  given  Rayleigh  aad  Co  ,— 
^aOO.oddi  a  debt  which  LasacI  owed  him,  fficH). 
odd  for  loss  on  the  sale  of  the  goods,  and  iBiOO. 
odd  which  Brislaw  owed,  and  five  per  cent,  con- 
mission,  and  the  balance  of  £120.  he  hsiaU 
over  to  Lassel.  It  was  supposed  by  Rayfeigb 
and  Co.  that  the  goods  were  to  be  sent  to  GibiaU 
tar;  bat  instead  of  that,  they  were  sold  tkiw 
days  after  they  reached  the  warehouse  of 
field,  to  Messrs,  Fever  and  Cracknell,  for  JCl  .14^. 
Seholefield  paid  his  biU  to  Rayleigh  andCo.| 
for  ^90.  He  afterwards  became  a  baidcropl, 
did  Ahrenfeld  and  Cussel,  and  Lassel  ai 
Fever  and  Cracknell  also  became  bankropCs 
was  contended,  on  the  part  of  the  pvoaeentioal 
all  the  parties  knew  of  the  insolvent  stale  of 
sel,  ana  that  they  gave  the  fslae 
of  his  oireumstanoes  with .  the  view  el  proeimng 
payment  of  the  debt  which  be  owed  to  Scholt 
field,  and  also  of  the  debts  of  Bridaw  and  Alnt» 
feld,  and  evidence  was  given  to  abow  that  Cvasei 
when  he  gave  the  character  to  Britbw,  ikamd 
to  be  paid  ont  of  the  goods  of  Rayleigh  and  Ca 
the  sum  of  j£IOO.  which  Brislaw  owed  hha. 

The  case  for  the  prosecution,  was  diicfiy  msk 
out  by  Daniel  Brislaw  and  Mr.  Goode* 

On  the  part  of  Schcdefidd,  his  weieho 
and  clerk  were  caHed,  .and  the  fbmer 
that  Mr.  Seholefield  expressly  toM  Mr. 
that  he  could  say  nothing  in  favour  of  ImsA 
induce  him  to  give  him  credit,  and  also 
his  books  and  a  dishonoured  check  of  LawTi 
which  he  then  held.  They  described  Seh 
as  in  no  way  connected  with  any  •  of  the 
except  in  business,  and  that  he  had  ^ways 
ried  on  business  in  an  honourable  and  icsptcl< 
able  manner. 

Several  witnesses  were  called,  who  gave 
defendants  a  good   chaiacter,    eapeoiaihr 
Seholefield,  whom  they  said  they  bad  known 
fifteen,  and  others  twenty  yeare,  and  they 
sidered  and  always  found  him  amaa  af  the  itiirt 
est  int^rity.and  honour. 

Lx>iiD  DcKUAN.tald  the  jury  if  diay 
the  defendants  had  idine  coaanon  ebfeel  ia 
— ^vis.,  by  fidse  repnaentatioaB  la  inlaos 
leigh  and  Co.  to  part  with  the  paaasHifla  of- 
goods  to  Lassel,.  then  the  case 
and  they  would  return  veidiota  af-.^rikjp ;  i( 
the  otli^  hand,  they  entertaiaed  dMib 
would,  of  course,  give  the  defiBDdatHftka 
of  them,  and  find  ihtm  not  gniky*  • 

Guilty  against  all  the  defendants. 


LamR^pci^i 


8d 


StttAif  J  til  Ban€0. 

SAVOaV  V.'    CHAPMAV. 
iK  K£   OAVtE  9.    CRBSSWBLL. 

HHwg  AiTD  CuKfT. — Whether  the  de- 
dant  thouUbe  aUowed  to  defnul  himtelf 
Aaivu^  permitted  the  emrapeof  a  fnHtomer 
his  custody  at  the  euit  of  a  judgment 
ditor,  an  the  ground  that  the  plaintiff  *s 
omeU'  m  the  original  euit  had  autho- 
frized  suck  rdeaee^  the  pkdntiff  himself 
ving  beeame  a  bankrupt  after  the  time 
lehich  the  prisoner  had  been  lodged  in 
f  custody  of  the  defendant? 
is  was  an  adion  brought  by  tbe  auignee  of 
knipt  agminst  the  defendaot,  the  marshal  of 
tueen^s  Hench  Prison,  for  having  permitted 
scape  of  a  prisoner  of  the  name  of  Cresswell, 
had  been  in  his  oostody  at  the  euit  of  the 
nipt.  In  answer  to  the  action  the  defend- 
>lead«d  as  a  justification,  that  he  had  dis- 
ced the  prisoner  tinker  an  authority  from 
Litorney  of  the  plaintiff  in  an  action  that  had 
brought  hj  the  bankrupt  befrfre  his  bank- 
:y,  ia  whioh  he  had  obtained  a  judgment, 
tor  wbicfa  Cressweli  was  charged  in  execution, 
the  bankrupt's  attomev  in  that  action  re- 
ined upon  iKe  record.  Fhe  replication  back 
that  before  Creswdl  was  ^discharged  the 
iiiiff  in  the  action  against  him  had  become 
krupc,  aod  the  pUuntiff  in  this  action  was 
sen  bia  aaagnee,  and  that  consequently  the 
honty  of  the  attorney  was  revoked.  To  this 
e  was  a  dcauner,  which  now  came  on  for 
amenU 

-oRD  DairBf  AN  said,  that  the  simple  question 
\  was  whether  the  defendant  should  be  allowed 
iei'end  hlmaelf  for  having  permitted  the  escape 
(prisoner  in  his  custody  at  the  suit  of  a  jmb- 
fi  creditor,  on  the  ground  that  the  nlaioti#s 
'^it'y  in  the  original  suit  had  authorised  such 
the  plaiBtiff  himself  having  become  a 
f  upt  after  the  time  at  which  the  prisoner  had 
lodged  in  the  custody  of  the  defendant. 
it  appeared  in  some  of  the  old  books  that 
uthority  of  the  attorney  for  the  plaintiff  ter- 
M  with  the  jodgmeot,  and  that  the  aatho- 
t  the  attorney  for  the  discharge  was  enoosh. 
ccording  to  the  bier  books  it  appeved  that 
utliority  of  the  attorney  lasted  for  one  year 
'  0  date  e£  the  warrant  of  attorney,  and  that 
^sessed  the  right  to  take  the  debtor  in  exe- 
)  and  detain  him  twelve  months  if  the  debt 
^  KDMin  unsatisfied.  In  thepveaent  case 
ought  snfficiaiit  had  not  been  shewn  to  re- 
(He  defendant  from  the  duty  of  retaining  and 
^iponsibility  of  discharging  the  prisoner. 
Holestateasentofihe  defendant  was,  that 
^^mtfii  for  the  plaintiff  had  expressed  a  de- 
th«  disehaige  of  the  prisoner,  without  the 
!b  U  either  thai  the  debt  and  costs  had 


been  satisfied,  or  the  special  atttborky  of  iiia 
client  that  such  discharge  should  take  place.  If 
the  defendant  had  been  deceived  on  this  oecasion, 
it  was  roost  fortunate  for  him.  The  plea  was,  in 
realhy,  no  answer,  no  defence,  to  the  action  ;  it 
did  not  amount  to  a  sufficiency  of  justification. 
It  had  not  been  argued  that  the  defendant  would 
have  been  subject  to  an  action  for  felse  imprison- 
ment if  he  had  detained  the  prisoner;  but  if  that ' 
had  been  the  consequence,  and  the  defendant  had 
be^  sued  for  false  imprisonment,  and  it  had  been 
shewn  on  the  trial  that  the  original  plaintiff  him- 
self had  not  authorised  the  discharge  of  the  pri- 
soner, then  that  action  must  have  foiled. 

Pattrsov,  J.,  concurred,  and  ctVecf  Mr.  /. 
Holroyd's  opinion  in  Carver  v.  Pillhing  and 
another  (o),  to  show  that  the  Marsb^  has 
a  right  to  detain  a  prisoner  to  satisfy  himsdf  that 
the  debt  has  been  paid  after  an  order  of  dischaige 
left  with  him. 

The  other  judges  also  concurred. 

Judgment  for  the  Plaintiff. 
'  The  Atiorney^General^  for  the  demurrer, 
cited — Wither  $  v.  Honley^  3  Buls.  96.  ;  and 
Slackford  v.  Austen,  1 4  East,  408,  in  which 
LoitD  Ellbnborouom  held  that  the  party  who 
sues  out  the  writ  may  agree  to  the  liberation  of 
the  prisoner. 

Mr.  R.  V.  Richards,  for  the  plaintiff,  cited — 
Esparte  Kemshead,  I  Rose,  149— Com.  Di- 
gest, tit.  Attorney,  B.  10.  I  RoU,  306. 


BAIL  COURT— Jan.  15. 

Dob  dbm  Sabihb  v.  Sabihb. 

Attornies  ExBcoTOiia. — Whether  a  BiLt  op 
Costs  delivered  by  the  Executors  of  an 
Attorney  J  upon  which  he  had  brought  no 
action^  can  be  referred  to  the  Master  for 
taxation? 

In  this  case  the  attorney  for  the  lessor  of  the 
plaintiff  had  died.     After  his  death  his  executor 
had  delivered  a  bill  of  cosu,  and  had  obuined  an 
Older  of  Littlbuale,  J.  that  it  should  be  re- 
ferred to  the  Master  for  taxation.     A  rule  waa  ob'« 
tained  to  shew  cause  why  this  order  should  uot 
be  rescinded,  on  the  ground  that  the  bill  was  not 
Uxable,  and  that  the  Judge  consequently  had  not 
the  power  to*  refer  it  for  taxation. 

Cause  was  now  shown,  and  the  following  Judg- 
ment was  given  by  the  court :—  .       «        ' 

PATTBaoN,  J.  -The  recent  cases  in   all    t\ve 
courts  have  repudiated  the  notion  of  any  ^en«ra\  * 
power  in  the  courts  to  refer  a  bill  for  taxation  ,  in- 
dependently of  the  statute  of  Geo.  ;i.      Clcirfe. 
son  V.  Parher(a),  takes  the  distinction  bct^i^^^ 
compelling  an  attorney  to  deliver  a  biU  anOrgfe^, 

(a)  4  Bairn.  fcCren-  96. 
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jridgHVioh  bil)!:  fpt  Ufxfttion  wbieresiliefe  wen  noitax*  ^ 
'fi|ble  itemfl.  Th^  Coarft  of  EXicbeqtier  recently  re- 
JQyuBed  to -refer  a  biU,  wubant.  tas^Me  itemstidihough 
jlti  aolion  had  bee^f  brought  oa  it.  This  briogs 
use  (a  the  pointy  that  the  commencing  of  an  ac- 
.tion  of  itself  .does  not  give  ^e  court  iurisdiction. 
[Though  m  Curling  v.  S^dger,  (6)  the  Common 
fleas  uses*  exyressioBS  eeeouog  to  lead  to  a  diffe- 
ffnt  eondusjoa,  (but  th^re  that  bill  wa^  itself 
|k«mble);  yet  in  Fen9(m  v^  Johni(my(c)  that 
iCourt  ordered  a  bilU  delivered  by  an  executor  of  i 
an  uttomey,  after  action,  to  be  taxed, — altering' 
iheir^  practice,  which  was  otherwise,  according 
to  two  eaees  in  Barnes'  Notes^  by  reason  of 
the  pl^^ice  qf  the  King's  Bench.  I  do  not 
think  that  it  caA  fnirly  be  cdUected  from  the  cases 
itbit  they  prooeeded  upoq  the  distinction  of  ac- 
ti^  or  no  action,  hat  nthier  that  they  may  be 
4aken  a»  authorities  generally  that  such  a  bill 
may  be  taxed.  However,  it  having  been  deter- 
mined that  the  executor  of  an  attorney  is.  not 
within  the  statute^  Geo.  2  as  to  delivermg  a  bill 
91  month  bcJQie  aiQtiony  nor  as- to  paying  costs  of 
jtatxatiou'  where-  more  than  on9r8ixth  is  taken  off, 
^hic^  points  are  dear.  I  think  that  it  should 
al^  be.  held  that  be  is  not  withia  that  statute  for 
other  purpose8.i(l) 

Rule  absolute. 
.    The  following  eases  were  cited  in  the  argupnent. 
Against  the  Rulei — Pevion  v.   Johmon^.  4 
Taunton.  724 ;  Dagley  t.  Kenlishf  2  Bam.  & 
Adol.  411. 

For  the  Rule :— Weston  v.  Poole,  2  Str. 
1056  ;  Oregg'i  case,  1  Salk.  89.  In  re  Cole^ 
2  Sim.  &  Stu.  463. 


L^iro  Reports*' 

vestigated.  8k  John  JjouX  has  expre^i/ 
decided,  that  thq' penal  prorision  in  the  23rd 
section  of  the  Act,  does  not  appljr  in  the 
0806  of  the  executor,  or  adiniiuatralor,  or  the 
asaignees  of  a  sotieitor.  Besides,  I  do  not 
see  tow  it  ia  possible  to  work  oat  the  som- 
mary  lemedj,  givea  by  this  order,  in  such  a 
manner  as  to  be  consiistent  with  the  rights  of 
other  creditors. 

The  question  is  a  very  importui  oae,  ud 
it  aeema  singular  that  it  shoald  not  barr 

been  raised  before.    It  was  not  necessarv  w 

* 

consider  it,  and  i^  fact  it  was  not  raised  ii 
Waters  V.  Taylor,  (2  MyL  &  C.  526,)  tb 
party  who  then  appealed  asking  iielief  ap^a 
that  point.  The  order  complained  of  tavA 
be  discharged.. — Editor. 


' '  (1>  The  question  was  decided  by  Lord 
CoTTBNHAM,  C,  in  MoMefori  v.  Austwichj 
S  Myl.  k  Cr.  423,  which  was  an  appeal 
from  an  order  of  the  Yics-CHAircBLLOB,  who 
•had  made  an  order  against  the  personal  re- 
pre8e^tatives  of  a  deceased  solicitor  that  the 
aojipitor's  bills  of  costs  should  be  taxed  under 
the  2  Geo.  2.  c,  23.  The  Lobd  Chang  eixor 
said,  What  is  the  use  of  a  jurisdiction  to  tax, 
as  against  the  representatives  of  a  solicitor, 
if  there  is  no  power  to  compel  payment  ? 
Such  a  jurisdiction  would  be  perfectly  nu- 
gtLtqrjf  because,  if  the  client  comes  in  as  a 
creditor,  he  must  institute  a  suit  for  that 
purpose,  and  the  court  will  not  let  him  re- 
cover without  having  the  state  of  the  assets 
ascertained,  as  well  as  having  the  claim  in« 


(a*  7Dowl.87. 
(c)  4  Tauot  734. 


(&}  4  Biog.  N.  C.  743. 


June  2, — Sittings  at  Nisi  Prius^ 

Lord  Camoys  v.  Sour. 

Bailmbnts— TF%«fA«r  where  a  person  eb(m\ 

a  horse  for  trial;,  em/ploys^  an  e^eperieac4 

person  to  make  the  trials  and  the  hone  rti9 

.  areay  andis.hilledy  the  borrower  is  req»k' 

sible  for  the  value  of  tjie  horse, 

.This  was  an.  action  brought  to  recorer  ^ 
mages  to  the  amount  of  ^47.  5s.  the  value  of  s 
hdcse  of  the  plaintiff,  which  had  been  killei 
while  in-  the  eare  of  the  defendant,  on  trtsl,  pe^ 
vions  to  an  intended  purchase.  It  appeared  M 
in  June,  1 839,  Lord  Camoys  bought  the  boot 
fiom  Mr.  Shackel  for  £57.  \&s.  On  the  44 
of  January  of  the  present  year  he  sent  it  berk  ti 
ShackeTs  to  be  sold,  and  the  price  fixed  on  I 
was. £45.  The  defendant,  vdio  is  aministirJ 
the  established  church,  and  in  every  respect  i 
good  judge  of  the  merits  of  a  horse,  took  a  likin| 
to  this)  and  on  the  1 8th  of  January  took  it  c4 
for  the  pupose  of  becoming  practically  oogniial 
of  its  merits.  He  was  not,  however,  satisfied  ^A 
riding  it  himself,  but  entrusted  it  also  to  a  gro^ 
of  General  Dyson,  and  that  person  so  maiur^ 
that  it  met  with  a  severe  accident  in  Kyde-pci 
the  result  of  whidi  was  its  speedy  death. 

Mr.  Kelly  for  the  plaintiff  submitted  thii  di 
defendant  was  to  be  considered  as  baring  dl 
loan  of  the  horse  on  this  occasioiH  and  b(  i 
not  justified  in  permitong  a  third  party  to  uMh, 
fere  with  it,  as  had  occuired  in  thb  instaan 
The  case  of  Bringioe  v.  Morioe(l)  set  tkl 
question  quite  at  rest.  Evidence  was  given  < 
the  part  of  the  plaintiff  that  the  horse  was  n  n*' 
cellent  temper,  by  the  horse,  dealer  and  his^rooc 
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)1t.  PlatU  fof  the  ReT«  Mr^  S«ar^  submilted   down  before  hifi  h^u^.     She  appeared- to  be  hc^ 
h  confidence  to  bU  locdship  that  in  this  ca.sci  and  very  difficult  to  manage.     He  thought  hia 


iefcndant  bad  the  mare  in  his  possession  t 


liv  for  the  purposes  of  trial,  and  with  that 
ct  in  view  had  been  justified  in  making  use 
ti.e  services  of  an  experienced  rider.  The 
UI11,  whom  be  had  allowed  to  ride  the  mare, 
a  favourite  servant  of  General  Dyson,  and  a 
.  noted  as  a  skilful  horseman.  On  the  mom- 
\vlien  the  accident,  occurred,  from  which  the 
oil  arose,  Mr.  Scur  had  taken  out  the  mare 
1  Mr.  Shackel'sy  and  had  ridden  it  quietly  to 
jii^iU-place,  opposite  the  house  of  his  friend, 
general^  but  it  had  shewn  considerable  tem- 
an<i  General  Dyson  had  recommended  him, 
^rudence-sake^  to  allow  the  groom  to  try  it  in 
le  Park,  He  djd  so — the  animal  continued 
i,>plaj  unquietness,  and  eventually  ran  away, 
izruom  did  all  in  his  power  to  restrain  it,  but 
a; II,  and  it  rushed  against  the  posts  of  the 
ig  near  the  gate-house  at  Hyde  Park-comer, 

1  Its  rider  several  yards  forward  over  its  head, 
severely  injured  its  own  chest.     The  man 
lot  recover  his  senses  for  a  considerable  time, 
would  probably  feel  for  the  rest  of  his  life ' 
ttjurles  he  then  received.     The  mare  was  led ! 
e  stable  of  a  veterinary  surgeon,  in  Park-lane,  { 
;herc  she  shortly  afterwards  died.  The  qoali- 
n  regard  to  temper  had  been  wboUy  misrepre- 
dy  and  had  the  defendant  been  on  her  back 
ad  of  the  groom  when  she  ran  away,  it  was 

probable  that  his  liCe  also  would  have  been 
ticed. 

. ' bart,  the  groom  of  General  Dyson,  deposed  1 
the  mare  showed  an  irritable  temper  from  the 
moment  that  he  saw  her.  When  he  mounted 
It  his  master's  recommendation  andMr.Scui's 
>vt,  he  rode  her  partly  walking  and  partly  in 
Iter  to  the  park.  Then  as  he  went  towards 
I :  ^ton-gate,  she  shied  at  a  carriage  and  ran 
He  exerted  all  his  energies  to  stop  her, 
vas  unable.  He  tried  to  turn  her  head  up 
[iTjcr  ring-road,  and  afterwards  up  the  line  to 
Ccnsington  Barracks,  but  still  without  effect. 

-  u.ihed  up  against  the  metal  post  of  the  fence 
t  lie  gate-bouse,  and  he  was  thrown  violently 
licT  head.  He  was  thoroughly  stunned,  and 
■j  Tiling  to  himself  found  that  the  mare  had 

taken  away. 

ixroom  in  the  service  of  Her  Royal  Highness 
duchess  of  Kent,  who  happened  to  be  near 
the  catastrophe  occurred,  and  also  the  gate- 
.  r  of  the  park,  saw  the  mare  and  groom  as 
1-2 mc  along,  and  agreed  in  deposing  that 
■  urage  and  judgment  displayed  by  the  latter 

-  ccdeavour  to  keep  the  animal  on  a  safe 
*.-  had  been  conspicuous. 

:ieral  Dyson  deposed  that  the  Rev.  Mr. 
-svos  on  a  visit  at  his  house  at  the  time  when 
''aiisiction  occurred.     He  saw  his  friend  on 

2  Are.     He   rode  her  several  times   up  and 


friend  was  not  competent  safely  to  try  her  powers. 
He  recommended  the  latter  to  assign  that  taak  to 
his  groom.  Hobart.  This  man  had  been  in  bi^ 
service  for  several  years.  He  was  an  adrotrablb 
horseman.  When  down  at  Cheltenham,  Hobart 
had  distinguished  himself  by  riding  a  celebrated 
Irish  horse,  remarkable  for  its  power  of  jumpitig. 
CoLBRiDGE,  J.  left  it  for  the  counsel  for  the 
plaintiff  to  consider  whether  they  could  go  further 
af^er  tbis  evideuce.  He  did  not  go  with  them  in 
their  view  of  the  law  aa  applicable  to  the  ease. 
The  defendant  had  had  the  horse  upon  trial,  and 
it  would  seem  that  the  most  careful  trial  wa^ 
to  be  effected,  not  by  himself  alone,  but  by  his 
putting  on  the  back  of  the  animal  a  man  of  welJ- 
knowu  powers  as  an  equestrian.  The  only  ques- 
tion he  could  put  to  the  jury  was,  whether  the 
defendant  had  been  right  in  allowing  the  groom 
to  ride,  and  he  would  tell  them  that,  in  his  opi« 
nion,  he  had  been. 

(1)  I  Mod.  Rep.  210.;  8  Salk,  271.  S.  C. 
where  an  action  of  trespass  for  immoderately 
riding  the  plainti£r*8  horse.  The  defendant 
pleaded,  that  the  horse  was  lent  to  bim  by 
the  plaintiff,  and  license  given  to  bim  to  ride 
him,  and  that  by  virtue  of  the  license  the  deJ- 
fendant,  and  his  servants,  alternately  had 
ridden  the  animal.  The  plaintiff  demurred. 
And  the  Court,  on  the  demurrer,  held,  that 
the  license  was  annexed  to  the  person  of  the 
defendant,  and  could  not  be  communicated 
to  another  for  this  riding  was  matter  of  plea- 
sure. And  Lord  Chief  Justice  North 
took  a  difference,  where  a  certain  time  is 
limited  for  the  loan  of  a  horse,  and  where 
not  In  the  let  case  the  borrower  has  an 
interest  in  the  horse  during  that  time,  and  in 
that  case  his  servant  may  ride ;  but  in  tlie 
other  case  not.  A  difference  was  also  taken 
between  hiring  a  horse  to  go  to  York,  and 
borrowing  a  horse.  In  the  first  place  the 
party  may  allow  hia  servant  to  ride ;  in  the 
second  not.  The  case  ia  obscurely  reported. 
But  the  real  meaning  of  the  Court  seems  to 
have  been,  that  in  cases  of  a  mere  gratuitous 
loan,  the  use  is  to  be  deemed  strictly  a  per- 
sonal favour,  and  confined  to  the  borrower, 
unless  a  more  extensive  use  can  be  implied 
from  other  circumstanced. — Editub. 
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COWRT  OF- COMMON  FLEAS,  May  22. 

> 

^  SiHings  at  Nisi  Priui. 

Graham  v.  Bunn. 
Husband  and  WivE,"-^Liability  of  the  Hus- 
band to  the  Father  of  his  wife  for  tfte  ex- 
pense of  her  support,  after  an  agreement 
that  the  Father  should  receive  her  bach  to 
]    his  onm  house  in  case  of  her  misconduct. 

This  was  an  action  by  the  father  of  the  defen- 
dant's wife  to  recover  45  weeks*  board  and  lodg- 
ing, supplied  her  at  I2s.  per  week.  It  appeared 
that  the  plaintiflP  was  formerly  a  publican,  but 
had  retired,  and  now  resided  at  Edmonton :  the 
defendant  was  a  publican  in  the  Kingsland  Road. 
In  1835,  the  latter  married  Mr.  Graham's 
daughter,  with  whom  he  lived  until  May,  1 839. 
Dunng  that  time  he  had  treated  liis  wife  with 
great  cruelty.  On  one  occasion  it  was  stated 
that  he  beat  her  violently  on  the  face,  and  that 
she  had  repeatedly  marks  of  blows  given  her  by 
the  defendant.  At  length,  in  May,  her  clothes 
were  packed  up,  and  Bunn  ordered  her  out  of  the 
house,  and  compelled  her  to  go  to  her  father. 
The  latter  had  smce  then  supported  her. 

The  case  for  the  defendant  was,  that  Mrs. 
Bunn  was  given  to  habits  of  intemperance,  which 
had  previously  induced  him  to  separate  from  her. 
He,  nowever,  again  consented  to  live  with  her, 
on  her  promise  to  abandon  those  habits,  an  ar- 
rangement being  at  the  same  time  made  that  the 
father -would  receive  her  back  to  his  own  house, 
if  she  resumed  her  intemperate  mode  of  life. 
She  did  return,  but  having  recurred  to  her  former 
habits,  the  husband  was  obliged  to  take  her  from 
his  own  house  to  her  father's. 

TiNDAL,  C.  J.,  said,  that  the  question  was 
whether  there  had  been  such  violence  on  the 
part  of  the  husband  as  had  been  alleged  by  the 
plaintiff;  or  whether  he  had  turned  her  out  of 
his  house  against  her  will.  If  such  had  been 
the  case,  the  verdict  roust  be  for  the  plaintiff. 
But  if  an  agreement  had  been  entered  into  be- 
tween the  parties,  to  the  effect  that  the  father 
was  to  take  her  back  if  she  returned  to  her  habits 
of  intemperance,  the  defence  was  an  answer  to 
the  action. 

Verdict  for  the  plaintiff— damages^  £27. 

COURT  OF  EXCHEQUER.— Jan.  12. 

.  I  SUtingg  in  Banco* 

Sbmplb  V,  Turner. 
Writ  of  Error,  corah  ▼obis. — Whether  a 
Supersedeas  of  Execution  without  leave  of 
the  Court. 
*  Mr.  Meiior  moved  for  a  rale  to  show  cause 
'^by  a  vrrit  of  Ca.  stt.,  and  aH  proceedings  there- 
on', stioold  not  be  set  aside. 


The  defeiidaor  had  sued  out  »  "wnt  cl  tm 
coram  vohis;  notice  of  w&ieh  was  served  on  (h( 
plaintiff,  who,  nevertheless,  obtained  R  jtdge  i 
order  to  issue  execution,  and  the  defendasl  m 
arrested.  In  Letnf  ▼.  Price,  (a)  it  was  diUr 
mined  that  a  writ  of  error  coram  vobis  U  i 
supersedeas  of  execution  from'  th«  time.ofDOt'n: 
and  not  merely  from  the  -time  of  the  ansniafl 
of  it. 

'ALDBR90N,  B. — A  vrril  of  tfais  kind  is  ma 
persedeas,'  but  it  is  necessary  to  Rpply  to  ik 
court  to  engraft  upon  it  the  leave  to  lasoe  euai 
tion  ;  it  is  unreasonable  that  the  plaintiff  sbod 
have  the  power  to  issue  execution  after  a  writ  c 
enror  coram  vobis  had  been  sued  out,  and  coo 
sequ^tly  while  a  question  is  [depending,  bv  ik 
decision  of  which  his  right  of  action  mij  h 
destroyed  altogether.  That  is  stated  bjr  \m 
EUenborough  in  Birch  v.  TrisUf  (b)  as  lii 
principle  on  which  the  practice  proceeds. 

Rule  refused. 


tattings  in  Banco. 

Eyrb  v.    Shbllxt. 

Attornibs — JEntr^  of  their  CsRTincATUr 

Whether  they  may  maintain  an  action  fi^ 

easts  where  tltey  have  not  entered  the  Cert 

fiaUe  according  to  37  Oeo.  3.  c.  90.  s.  Tt 

The  plaintiff,  an  attorney,  brought  his  actai 
against  the  defendant  for  a  bill  of  cortt.  Tl 
defendant  pleaded  that  as  to  pert  ci  the  deoJ 
it  was  for  work  done  before  the  16th  of  Nov  J 
her,  1833;  and  that  although  dwing  diatai 
the  plaintiff  was  an  attorney,  dvkf  adniklRl  il 
enrolled,  yet  he  had  not,  during  any  past  of  i^ 
time  when  the  work  was  done  or  in  pn^R^ 
obtained  or  entered  the  certificate  lequimi  I 
law  in  that  behalf,  authorizing  him  to  pnedaei 
such  attorney  during  any  pait  of  that  timt,  fi4 
suant'to  the  statute  ;  and  the  plaiotiff  dmaof  i 
that  time  wrongfully  and  winnUy  negiestod  i 
take  out  and  obtain,  and  was  widioot  snch  etfi 
ficate,  and  never  had  obtained  or  eatnc^  tl 
same,  contrary  to  the  form  of  the  atatste.  Ud 
plication,  that  befwe  and  during  all  die  ai 
m  the  plea  mentioned,  the  plaintiff  had  doh  of 
tained  the  certificate  reqnind  by  law  in  tfait  h 
half,  authorizing  the  plaintiff  to 
attorney  daring  the  whole  of  thai 
to  the  statute,  &c.  To  this 
that  the  replication  only  statdl  thai  the 
cate  had  been  obtained,  and  took  ro  rocicb 
allegation  in  the  plea  that  it  had  nol  bscn 
entered.' 

Mr.  Petersdorff,  in  suppest  of-  the 
' •'   •-      '  •'  * 

~  (a)  2  Mee.  Se  Wels.  6^. 
(4)  B  East,  412.   See  WallM^'v.  8R*H  <^^ 
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ed  the  37Gco.  3»  t.  90,  t.S7,  and  oonlcndMl 

It  therefore  th«  raplieatioo  wu  bad. 
Mr.  Peacock  conteoded  that  the  only  effect 
DOC  enttring  a  certificate  is  to  subject  the  party 
a  penalty,  bat  does  not  prereni  him  suing  for 

fees. 

P4iiKBt  B.«-The  statute  expressly  says  that 
shall  not  maintain  any  action,  without  o6/am- 
J  and  entering  his  certificate.  The  plea  is 
arly  doidile:  il  contains  two  distinct  defences, 
Dciy,  that  the  plaintiff  either  has  not  obtained 
certifirite  at  all,  or»  if  he  has,  that  it  has  not 
;n  eatered  poffsnant  to  the  statute. 
Mr.  Peacock  cited  BowUr  t.  Brtmm.  (a) 
Farkb,  B. — ^The  Conrt  of  Queen's  Bench 
-ided  that  case,  on  the  supposition  that  the 
rds  "  with  the  intent  to  evade  the  higher  du- 
r  overrode  the  whole  daose.  Thai  decision 
however,  somewhat  doubtful.  In  declaring 
a  reversion,  tbe  nature  and  existence  of  the 
ersion  would  frequently  inToWe  difficult  ques- 
ts of  law;  yet,  in  pleading,  it  is  not  necessary 
state  the  precise  nature  of  the  reversion 
ich  the  plaintiff  had.  The  question  in  tbe 
e  iS}  whether  the  omission  to  enter  a  certificate 
i»  answer  to  an  action  for  business  done  at 
y  time  during  the  year  to  which  the  certificate 
}1ies?  Upon  these  pleadings,  we  must  as- 
ne,  that  if  the  business  was  done  in  one  year, 
Nveen  the  1 5th  of  November  and  the  1 6th  of 
iTcmber^  there  was  a  certificate  duly  obtained, 
:  never  entered ;  if  in  two  or  more  years  there 
re  two  or  more  certificates,  but  each  omitted 
be  entered ;  and  the  question  is,  whether  the 
ission  to  enter  a  certificate  deprives  the  plain- 
of  his  remedy  by  action  for  business  done  tJi 
ry  part  of  the  year.  If  there  be  a  part  of 
year,  during  which  the  plaintiff  might  do 
iiness  in  tbe  conduct  of  suits  lawfully,  bo  as 
(nake  a  legtil  contract  for  payment  of  his  ser« 
iK^  without  having  duly  entered  his  certificate, 
plea  is  bad  in  sdbstance,  so  far  as  it  relates 
the  not  entering  the  certificate,  inasmuch  as  it 
s  not  aver  that  tbe  business  was  not  done  in 
t  part  of  the  year  or  years  embraced  in  tbe 
leral  terms  of  the  declaration.  And  upon  a 
did  review  of  the  statutes  on  the  subject, 
ich  raises  a  question  of  some  uice^,  we  think 
lit  was  not  iUegal>  in  this  sense,  for  a  certifi- 
ed attorney  to  carry  on  a  suit  between  the  1 5th 
^(OTeaiber  «nd  the  first  day  of  Hilary  Term  in 
r  year  without  having  entered  his  certificate ; 
ugh  he  would  have  been  liable  to  a  penalty, 
tiher  having  so  carried  it  on  during  a  part,  he 
not  enter  his  certificate  before  the  expiration 
that  mterval.  The  first  statute  requiring  a 
tificatB  was  tbe  25  Geo.  .  3»  c.  80,  which 
u:ts,  "  that  every  attorney   admitted   or  en- 

{a)  4  Kes.  k  Man.  17.  -,  9  Adol.  k  £11. 1 16. 


rolled  in  tbe  King's.  Cowts  at  Vlttfiabflbpt, 
shall,  previous  to  his  prosecuting  or  defending 
any  suit,  have  a  certificate  of  his  admission  or 
enrolment,  upon  which  a  stamp  duty  is  to  be 
charged.**  In  order  to  obtun  it,  he  is  to  deliver 
a  written  paper,  stating  his  place  of  residence,  to 
the  proper  ofiicer,  named  in  the  4th  section  of 
the  statute,  which  written  naper  is  to  be  duly 
stamped,  according  to  his  place  of  residence ;  and 
the  oflficer  is  to  enter  the  name,  &c.  of  each 
attorney  producing  such  psper,  and  to  subscribe 
to  the  paper  a  certificate  that  such  attorney  is 
duly  enrolled.  These  certificates  are  to  remain 
in  force  from  the  1st  of  November  to  the  l^t  of 
November,  and  be  renewed  ten  days  before  they 
expire.  By  sect.  7,  any  one  who  shall  sue  out 
any  writ,  or  prosecute  or  defend  an  action  for 
reward,  without  having  obtained  such  certificate, 
shall  forfeit  £50. ;  and  is  disabled  from  suing 
for  any  fee  or  reward  for  prosecuting  or  defend* 
ing  such  action.  Under  this  statute,  the  entry 
was  of  the  name  and  residence,  and  preceded  the 
certificate;  and  all  practising  without  a  certificate 
was  not  merely  subject  to  a  penalty,  but  no  re- 
muneration could  be  recovered  for  it.  The  37 
Geo.  3,  c.  90,  s.  26,  completely  changes  the 
machinery  for  obtaining  the  stamp  duty;  and 
requires  the  certificate  to  denote  the  fact  of  pay- 
ment of  the  duties  and  not  of  enrolment,  ana  to 
be  given  by  the  commissioners  of  stamps ;  and 
after  it  has  been  obtained,  makes  it  necessary 
that  it  shsll  be  entered  with  the  officer  of  the 
court  mentioned  in  the  25  Geo.  3.  The  time 
for  taking  it  out  is  varied.  It  is  provided,  that 
every  attorney,  admitted  and  enrolled,  shall,  an- 
nually, between  the  Ist  of  November  and  the 
end  of  Michaelmas  Term  then  next  following, 
during  such  time  as  he  shall  continue  to  prac' 
tise,  or  before  such  person  shall  commence,  pro- 
secute, or  defend  any  action  or  suit,  obtain  a  cer- 
tificate to  denote  the  payment  of  duties.  The 
certificate,  to  be  issued  between  these  dates,  is  to 
bear  date  on  the  2nd  of  November;  and  at  every 
othtr  time,  on  the  day  when  it  is  issued ;  and  is 
to  determine  on  the  1st  of  November.  Those 
days  are  afterwards,  by  54  Geo.  3,  c.  144,  al- 
tered to  the  15th  of  November  and  16th  of  De- 
cember. The  27th  section  provides,  that  every 
certificate  shall  be  entered  within  the  time  there- 
inbefore prescribed  (vizi  between  the  1  st  of  No- 
vember and .  the  end  of  Michaelmas  Term),  or 
before  such  person  shall  be  permitted  to  practise; 
and  by  the  stat.  44  Geo^  3,  c.  59,  s.  3,  this  part 
of  the  37  Gfo.  3,  is  repealed;  and  it  is  proviaed, 
that  anv  person  who  by  that  aci,  37  Geo*.^  is 
required  to  obtain  such  certificate  in  anp.  year 
after  the  first  day  of  November,  q^ay  ^n^  the 
same  at  any  time  before  the  commencement  of 
Hilary  Term  then  next  following ;  and  the  oerti* 
pficate  so  entered  shall  be  as  vaUd  as  if  it  had 
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been  entered  within  the  fofmer  time.  1*he  30th 
section  im'podes  the  penalties  for  non-coihpliihce 
with  the  previous  enactments.  If  any  one  shall 
prosecute  <k  defend  without  obtaining  a  certifi- 
cate, or  without  entering  the  same^  he  shall  for- 
feit :£50.  \  and  is  made  incapable  of  maintaining 
ally  action  or  suit  for  fete,  &c.y  for  prosecuting 
or  defendinor  any  suit,  without  such  certificate 
as  aforesaid.  The  question  in  the  case  de- 
pendi  oh  '  the  construction  of  these  clauses,  the 
30th  and  27th.  The  30th  does  not  use  the 
tferms  **  without  having  isnfered  his  certificate, 
OT  without  such  certificate  so  entered  as  afore- 
said;  it  prohibits  the  suit  for  fees,  only  if  there 
is  nb  certificate.  It  does  not  use  the  language 
df  the  25  Geo.  3,  without  having  obtained  a 
certificate;  and  probably  for  this  reason,  that, 
iinder  that  statute,  the  certificate  was  required  to 
bt  obtained  before  any  business  was  done.  Un- 
der this,  the  business  may  be  done  between  the 
Ist  of  November  and  the  end  of  Michaelmas 
Term,  and  the  certificate  antedated,  so  as  to 
render  it  l6gal ;  but  it  seems,  that  unless  there 
be  a  certificate  obtained  before,  or  so  antedated, 
the  action  could  not  be  maintained,  in  respect 
even  of  business  done  in  that  interval.  It  ap- 
fetcts  to  us  that  this  prohibitory  clause  applies 
to  the  ^ant  of  certificate  only.  Is  the  prac- 
tice, then,  rendered  illegal  by  the  27th  section, 
sb  ftis  to  disable  the  attorney  from  suing  for  it  ? 
Kv6ry  practising  which  is  prohibited  by  penalty 
at  the  time  it  takes  place  is  illegal;  but  that 
which  is  hot  prohibited  at  the  time  it  takes  place, 
i!i  not— though  the  attorney  be  liable  to  a  penalty 
for  a  iBUbsec^uent  neglect  or  omission.  The  27th 
section  inflicts  the  penalty  upon  an  attorney  for 
not  entering,  which  must  be  either  within  the 
time  aforesaid  (that  is  now  between  the  1  st  of 
November  and  the  first  day  of  Hilary  Term),  or 
befOire  ^ch  attorney  shall  be  permitted  to  prac* 
^.  Now,  in  all  cases  fatting  within  the  second 
branch  of  this  alternative,  by  which  the  practice 
is  prohibiteid,  unless  there  be  not  only  a  certifi- 
cate b]ut  an  entry  thereof,  before  it  takes  place, 
it  is  deaf  that  the  practice  is  unlawful  without 
entry,  and  no  action  will  lie  to  recover  a  com- 
pensation for  it ;  but  in  thie  cases  falling  within 
the  first  branch,  it  appears  that  it  is  enough  to 
make  the  entry  before  the  end  of  the  limited 
titne.  In  the  meantime  the  practice  is  lawful ;  a 
contract  to  pay  the  price  is  lawful;  the  price 
may  be  sued  for  the  instant  it  is  dne ;  and  the 
tVAnt  of  the  subsequent  entry  cannot  render  it 
illegal  hy  relation  ;  but  if  at  the  end  of  the  pre- 
scribed time  for  entry  there  is  no  entry,  then  the 
attorney  is  liable  to  a  penalty.  It  appears  to  us 
that  the  business  done  between  the  15th  of  No- 
vember and  the  first  day  of  Hilary  Term  falls 
iritbtn  the  latter  alternative;  any  business  done 
lit  any  oth*r' tittle  of  the  year,  within  tfie  former. 


And  the  plea  is  bad,  as  it  does  not  show  iKat  Uj  • 
business  was  of  this  description  ;  for  it  is  consis- 
tent with  every  averment  in  the  plea,  that  ih- 
business  was  done  between  the  1 5th  of  Koven 
her  and  the  first  day  of  Hilary  Term, in  one  oi 
Qior^  years. 

Judgment  for  the  plaintiff. 

PREROGATIVE  COURT- Jun»  I. 


WitL  OF   RiCBARD   HlLLlER,   DECEASED. 

New  Will  Act — Attbst.^tioi^  Ci  acse. 

Mr.  Richard  tlillier,  the  deceased,  two  da;, 
before  his  death,  executed  a  will,  which  purports' 
to  be  regularly  attested  by  two  witnesses,  w);  • 
ptofessed  to  have  signed  their  names  in  the  p-c 
senoe  of  the  deceaised.  Some'  irregularity  on  tl  ^ 
face  of  the  paper  induced  the  Registrar  (in  c.  .v 
formity  with  the  order  of  the  court)  to  require  r 
affidavit  of  the  circumstances,  when  it  appeirvi 
that  the  '  drawer  of  the  will  had  taken  the  vT: 
away  after  it  had  been  signed  by  the  deceased,  it- 
tested  it  in  his  absence,  and  obtained  the  sagnatc* 
of  the  other  attesting  witness,  who  never  saw  th* 
deceased  at  all,  believing  (as  he  stated)  that  th  * 
attestation  clause  vras  a  mere  form. 

Upon  motion  for  probate  being  made. 

Sir  H.  Jennbr  expressed  much  surprise af  tlif 
conduct  of  the  witnesses,  which  but  for  a  nic^ 
accident  would  have  procured  probate  of  a  pp  r 
that  had  no  validity.  He  rejected  the  paper,  srJ 
regretted  that  the  Court  could  not  punish  tV 
drawer  of  the  will  by  condemning  him  in  the  cos«t> 

Probate  refused. 


INSOLVENT  DEBTORS' COURT -Ifaye: 
Case  of  Horatio  HAsnnes. 

Insolvent  out  \ipoh  Sailj  and  not  appearing 
at  the  day  appointed  far  his  hearin*}.-- 
*to  vohat  extent   the  recognisance  of  *>^ 

•  Bail  shall  be  put  inforeey  and  in  iri.'i 
manner  the  money  may  be  obtained. 

We  have  before  reported  this  casc,(a)  wrl.r 
embraced  an  important  question  as  to  the  jcn:- 
diction  of  the  Court  to  issue  a  distress  warn-: 
against  the  bail  of  an  insolvent,  who  ue^lcc'.' 
to  appear  at  the  day  appointed  for  his  hearin^'. 

The  insolvent  had  been  a  tailor  in  High-stnf  \ 
t^oplar,  and  was,  on  the  iSth  of  April,  adiTxiuoi 
to  bail  on  a  recognisance  entered  into  hv  3!r. 
Sunderland,  a  woollen  warehouse-man,  and  M'« 
Bruce,  a  licensed  victualler,  in  the  sum  off  I --4. 
The  insolvent  did  nqt  maVc  his  appearacrf  c-'\ 
the  1st  May,  and  it  was  soon  aifterwards  user- 
tained  that  he  had  absconded  ;  he  was  purM:<  i 
by  Mr.  Bruce,  accompanied  by  one  of  the  cIjA. 


t 


(a)* Ante,  p.  S9. 
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Mr.  W.  B.  Bochantn,  of  Basinghall-street,  >  be  issued  for  a  distress  to  the  aniotiiU  of  ;£I64 
fittomey  for  ihe  baul  (who  had  been  attorney ,  (payable  by  the  two  sureties),  but  it  should  re- 


the  insoWent  in  the  court),  into  Staffordshire, 
It  he  was  not  discovered,  nor  had  he  been  heard 
by  the  sureties.  The  affidavit  read  on  the  part 
the  bail  showed  the  efforts  made  to  capture  the 
olvent  on  a'warrant  issued  by  the  Court  for 
pprehension,  and  placed  in  their  hands.  An 
avit  made  by  a  person  named  Beason  ex- 
:te<l  some  curious  disclosures  respecting  the 
t  and  the  concealment  of  property.  It  was 
I  ted  that  th6  arrest  by  the  detaining  creditor 
(i  been  collusive,  and  that  the  alleged  creditor, 
10  had  been  paid  a  sum  of  money,  brought  the 
'Kent  on  one  occasion  a  schedule^  which  he 
id  would  initiate  him  in  the  art  of  *'  schedule 


s  a 


•es 


tmain  some  days  in  the  office,  aa  it  was  understood 
the  money  would  be  paid.  •  The  sum  to  be  re- 
•covered  was  .^  1 64. 

Mr.  Commissioner  Bowbn  remarked,  that  in 
^his  great  anxiety  to  relieire  the  bail  he  had«  on 
the  argument  of  the  rule,  taken  a  wrong  view  of 
the  subject.  He  now  concurred  in  the  opinion 
delivered. 

Mr.  Cooke  applied  for  costs,  and  said  a  good 
deal  of  property  had  been  recovered. 

Mr.    Woodroffe  observed  that  some  of  the 

debts  in  the  schedule  had  beefk  fabricated,  and  it 

was  believed  that  a  portion  of  the  money  to  be 

paid  by  the  bail  would  be  returtied  after  the  bond 

The  Court,  in  addition  to  ihe  wv-^Jide  creditors  had  been  ^ptid* 

It,  granted  a  rule  on  the  sureties  to  show  caute       The  Court  thought  the  expenses  should  'be 

the  recognisance  should  not  be  put  in  force  allowed,  and  the  assignee  had  better  apply  for 

them  on  the  audit. 

The  warrant  was  ordered  to  issue,  bat  to  re- 
main in  the  office  until  Friday,  12th  June,  by 
which  tima  it  was  said  tha  bul  wonld'  pay  into 
court  the  sum  of  £i  64. 

This  Court  is  adjourned  until  TauR«DAY^ 
June  11.  . 


aving. 


IV 


the  sum  stated. 

It  was  contended  by  Mr.  Woodroffty  on  the 
rt  of  the  sureties,  that  the  Court  would  not 
'orce  the  recognisance  for  more  than  the  single 
ount,  as  had  been  the  usual  practice  in  the 
^erior  courts.  It  was  also  contended  that  the 
lurt  had  the  power  to  fix  the  sum  after  the  re- 
niisance  had  been  taken. 
Mr.  Cooke^  on  the  part  of  the  assignee,  called 
i)n  the  Court  to  obtain  the  amount  entered  into 
the  sureties  on  the  recofniaance,  and  urged 
It  they  had  ao  power,  under  the  «i8tfa  section, 
wA  2  Vic,  c.  110,  to  alter  the  amount  from 
'  sum  fixed  at  the  time  bail  was  given ;  and, 
:.:cT,  that  there  was  no  analogy  between  the 
1  in  this  and  the  superior  courts,  the  amount 
!  >e  recovered  being  for  the  benefit  of  the  whole 
!hc  creditors  in  the  schedule. 
Mr.  Cemmissioner  BowsN  thought  it  would 
a  gross  injustice  on  the  aoreties  if  the  Court 
i  not  the  power  to  fix  the  amoont  to  be  re- 
\rred  after  the  imolvent  had  disappeared. 
I  he  Chief  Comvissionbr  aaid,  the  question 
tnis  caae  was,  to  what  exteoC  the  recognisaBcea 
tuid  be  pat  in  forces  and  in  what  manner  the 
ncy  should  be  obtained.  The  question  turned 
a  part  of  the  38tK  section,  by  which  it  was 
vided,  that  in  case  any  insolvent  who  bad 
n  discharged  on  sureties  should  not  iqppear  on 
day  fixed  for  his  hearing  (not  being  prevented 
illness,  or  other  lawful  impediment),  the  le- 
nisance  entered  into  should  be  forfeited,  and 
Amount  tecored  thereby  should  be  recoverable 
1  summary  way,  by  a  diatresa  and  sale  of  the ! 
•ds  of  the  sureties,  as  the  Court  should  direct. 
•.'  Court,  on  oonsideration,  were  of  opinion, 
t  as  the  recognisance  was  declared  on  the  non- 
earance  of  the  insolvent  to  be  forfeited,  that 
;  had  no  power  to  alter  the  amount,  and  con- 
uently  the  sureties  in  this  case  must  pay  the 
1^  of  ^164  for  the  benefit  of  the  creditors. 
iv  ('curt  would,  therefore,  order  the  warrant  to 


Law  or  If  ARRiaoa^-^We  beg  to  call  die  atten- 
tion of  our  readers  to  an  advertisement  in  anotlier 
part  of  our  paper'  relating  to  restraints  on  marriage, 
whieh  we  hope  to  see  shortly  plaeed  upon  some  ccr^ 
tain  basis,  eonsistent  with  aoond'  nsasoB  and  good 

ScuSC.  « 


GENTLEMEN  CALLED  TO  THBi  BAR,  - 
EASTER  TERM,  1840. 

Adamaon,  Jamas 

Bailey,  Philip  Jamea.  •  • 

Baker,  Henry  Sherston 

Burrell,  Walter  Wyndham 

BuUer,  William  Charles 

Bruce,  The  Hon.  Frederick  William  Adolphus 

Curzon,  Hon.  Edward  Cecil 

James,  Samuel 

Kilner,  Kenelin 

Power,   David 

Ryder,  William  Dudley 

Soady,  Robert  Williama 

Wickens,  John 

INNER   T£MPLB. 

D'Eyncourt,  Louis  Charles  Tennyson 
Greenside,  Charles  Knowlys 
Hardy,  Gathom  •     •     • 
Walker,  William  Buttle 
WarburtoUy  Thomas  Acton 

'  MIDDLE  TEMPLE. 

Allnut,  George  Stevens 
Brett,  Wilford  George 
Bum,  Richard'     •     -     • 
Cripps,  Henry  William 
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Notice  to  Cormpondents^  ^. 


Debary,  Peter  Fntncis 

Denton,  Hughes  Ridgway 

EdmondeSy  Henry 

Gawtressy  WillUm 

Little,  George 

Lutwyche,  Alfired  James  Peter 

Meller,  Henry  James 

Perch,  Thomas 

Reynolds,  Charles  Andrew 

Robinson,  Benjamin  Coulson 

Russell,  Robert 

Scott,  Montagu  David 

Schroder,  Edward 

White,  Cornelius  Swan  Scarbrow 

Whitelyi  George 

orat's  ink. 
Bluett,  John  Courtenay 
Carr,  John 
Hart,  Robert 
Hill,  William  Alfred 
Sutherland^  Charles  Garstiu. 


COURT  OF  EXCHEQUER. 

SITTINGS  IN  EQUITY. — ^TRINITY  TBRM,   1840. 

Tuesday,  June  9.-*Cau8e8  and  Further  Dl- 
Kctions,  Pleas,  Demurrers,  and  Exceptions. 
Saturday,  June  13. — Petitions  and  Motions. 

NOTICE  TO  CORRESPONDENTS. 

A  Subscriber  —  near  Derby — and  a  Con- 
stant SUBSCRIBBR,  &  one,  &c. — Derby. — 
Can  you  expect  us  to  answer  questions,  and  pay 
double  postage  for  your  communications? — 
Surely,  when  a  party  requires  a  service  performed 
he  should  at  least  take  care  not  to  inflict  a  pe- 
malty  on  the  party  who  is  to  perform  the  service. 

Richard  Roe. — Certainly  not. 

Newportiensis. — Your  question  does  not  fall 
within  our  rules, — the  parties  can  apply  to  coun- 
sel for  advice. 

TSB  ZiSiOAX.   aUXDB, 

.  Published  in  London  every  Saturday  mor 
aing,  and  in  Dublin  and  Edinburgh  every 
Monday  morning,  price  6^.  post  free. 
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ADDENDA 
To  the  Original  &8ay  io  the  Last  Kamber.-^a.  ice 
Strange  v.  PrvDe^  ante  Vol.  !i.  p.  40 ;  Htdger  v.  Stt- 
WfUOJiySMeeft  Wils.  7&9;   Burghs,  LegftybiA- 
420. 
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AW. — A  Gentleman,  who  has  had  consi* 
derable  experience  in  both  Town  and  Coqq- 
try  Practice,  also  thoroughly  acquainted  whb 
Magisterial  business,  and  qualified  to  represau 
the  Principal  in  his  absence,  is  desirous  of  a 
permanent  engagement  in  an  Office  of  respecu- 
bility,  either  in  Town  or  Country.  The  highest 
testimonials  for  assiduity,  integrity,  and  abihiTi 
can  be  given.  Address  to  C.  D.,  at  Mr.  Clif- 
ford's, Law  Sutioner,  5,  Inner  Temple  Laoe, 
Fleet  Street. 

T  AW  OF  MARRIAGE.— At  a  Meeting  rf 
-■^  parties  aggrieved  by  the  esisting  restnc 
tions  upon  Marriage,  held  at  the  Office  of 
Messrs.  Crowdbr  &  Maynard,  No.  3,  Man- 
sion House  Place,  London,  on  Thursday,  thi 
21st  of  May,  a  Committee,  consisting  of  sera 
of  the  gentlemen  present,  was  appointed  (widi 
power  to  add  to  their  number)  to  take  the  ne- 
cessary steps  for  obtaining  a  repeal  of  the  oi- 
JECTIONABLB  restrictions  upon  Marriage,  ae^ 
more  particularly  that  which  prohibits  marriagt 
with  a  deceased  Wife*s  Sister ;  and  it  was  re- 
solved, that  the  objects  of  the  Meeting  shooU 
be  forthwith  published  in  such  of  the  Londcm 
and  Provincial  Papers  as  the  Committee  migk 
think  proper,  with  a  view  to  obtain  the  active  co- 
operation of  all  parties  interested. — Commmi- 
cations  to  be  addressed  to  Messrs.  Crowder  id 
Maynard,  as  above « 

LAW.— LAIDMAN'S   ORIGINAL  AGEIXn 
CHARGES  OFFICE,  123,  Chancery  Ucf, 
(Opposite  the  Common  Pleas'  Offices). 
T      LAIDMAN,    during    many    yearx  pr» 
*tical  experience  as  a  Managing  Clerk,  hiTisj 
felt  the  inconvenience  to  the  Profession  for 
want  of  a  Collector  of  Country  Solicitors' 
Under-Sheriffs*  Charges,  oommunicated  hs 
thereon  to  many  of  the  largest  finns  (sgency 
otherwise),  and  begs  to  state  that  the  above 
is  established  with  the  approval  of  the  ~ 
generally,  as  evidenced  by  the  &ct  of  • 
Under-Sherifis,  and  their  Agents,  daily 
accounts  in  L.  L.'s  office  for  collectioD. 
rences  will  be  given  to  firms  of  the  irsi 
tability ;  as  also  to  several  Menbcfs  of  the 
The  terms  will  be  5  per  cent*,  for  sun 
exceeding  JB5. ;  7i  per  cent,  if  40i.  aaf 
exceeding  £5. ;  10  percent,  if  iuidsr4te. 
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Printed  byOaoaoB  No&mak,  at 
S9,  Maiden  Lane,  in  the  Piuish< 
Garden,  in  the  County  of  Hlddletez  ;i^  _ 
by  John  Richards,  Law  BookaelkrilMi 
Street,  in  the  Parish  of  St.  Diiintaa  IniN^* 
in  the  Qty  of  London.— Satnd^^Jnae  •»  IMA 


S^f  Eegal  ®uilre« 
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SATURDAY,  JUNE  13,  1840. 


[No.  7. 

price  Sixpence. 


CimUnttf. 


b^  Atbociods  AmvpT  to  Absassiwatb 
Her  Majbstt— AddKM  of  both  Houkm  of 
pHrliament 

IlIOI.NAt  BgSAT  OK  TBJI  EwOUlK  LAW  09 
fiU  LM  BNT9— eOfl/tltM^^ 

oblem  7.  Vol.  4.  PoMlflsio   PKATRIB—De- 

'cribelt? 

Ns^TBRto  Pkoblbm  36.  Vol.  8.—*' On  what 

subjects  nuy  relief  bo  obtained  by  a  UU  ia  Chaa- 

eery.'    By  B.  A.  concluded 

ii'RCR  Ratbs. — ^Teley  and  another,  o.  Barder. 

-Judgment  of  the  Court  of  Quaaif'a  Bbncb 

UNCBRT  Rbvobm — Letter  from  Commlsidoner 

F^ne  to  Lord  AMnger 

*rsB  OP  Lobdb. —Appeal  Case  Aron  the  Court 

yf  Chancery  In  Ireland. — Smith  o.  Nangle.^ 

Usses  for  LiTOB.— Whether,  from  the  eireum* 

^juice  of  repeated  renewals,  a  eerentint  for 

>erpetaal  fcnawal  flhall  belBBplied 

Law  Bspoetb. 

CHAHCSmT. 
PEAL  FKOM   TBB    YlCB-CHABCBLLOm.-— Ib- 

ouoa  V.  Ibbotaon««*DBTzaB  leAere  void  wAcis 

^  BBMAINDBB  U  too  RBXOTK 

raer  v.  Oraea.— Vendor  and  Porehaier.— Right 
i  ■peeifie  performance—- Laehet-— Lapse  of 
ime—Bar  to  relief 
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Qcbbk'b  Bbvch. 
1  CamojB  o.  Sciir.-*Boi.B  VOB  hbw  Tbzal 

-Bailmbxts — Whether  where  a  person  ob- 
tuu  a  horse  fer  trials  employe  an  experienced 


person  to  make  the  trial,  and  the  horse  raas 
away  and  is  killed,  the  borrower  is  respooalble 
for  the  valoe  of  tlie  horse  ? 

Court  of  CoKXOir  Plbab. 

Masoa  e.  Oraham. — Distringas. — Practice 

Thomson  r.  Farden  and  Others.— Ho  pie  vift.— Ju- 
risdiction of  the  Sheriffs  of  London— Whether 
it  is  competent  for  one  of  them  personally  to 
ezeeote  the  duties  of  the  office,  there  being  two 
Sheriffs  .  .  » 

Parker  o.  MItch('ll.— RiOBT  of  Wat. — CunstruC'- 
tion  of  d  and  3  W.  I V.  e.  7 1,  s.  2.— Pleading   . 

Ordkk  of  the  Court 

EXCHEQUBB. 

Lamont  9.  Crook.— Subpcesta  ducbb  tbccx.— 
WliethPr  to  support  an  action  a^inst  an  absen- 
tee witness,  it  is  neee6«ary  that  he  should  tiave 
been  called  upon  his  subpcBoa  in  court  • 

Obobb  of  the  Court 

Court  of  Rbtibw. 

Fiat  against  -«-  Green— Supbrbbdbab — Right 
of  a  Bankrupt  to  a  Superaedeas  without  pay- 
ntentofPees 

PRBROOATITB  CoURT. 

Will  of  Alexander  Ellis,  Esq.,  deceased.— New 
Will  Act— Atte«tAtion  clause 

Rbtibw  of  Nbw  BooK8.^Report  of  the  Brain- 
tree  Church-rate  Case.— (Veley  and  Jotlin  «. 
Burder)  to  which  is  appended  Oaudem  o.  8ilby. 
Second  edition,  by  Cuchbert  William  Johnson, 
Esq.  of  Oray's  loo,  one  of  the  Counsel  in  the 
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IE  ATROCIOUS  ATTEMPT  TO 
ASSASSINATE  HER  MAJESTY. 
IDDRESS  OF  BOTH  HOUSES 
)F  PARLIAMENT. 


TE  oonaider  it  a  duty  we  owe  to  the 
SovBRSiON  of  these  realms  to  ex- 
s  our  horror  and  indignation  at  the 
cious  and  treasonable  attempt  made  on 
Inesday  last  upon  the  Life  of  Her 
TESTY,  as  well  as  upon  that  of  Her 
sTRious  Ck)M80RT,  which,  by  the  aid 
^rviNS  Providence,  was  happily  frus- 
d.  We  sincerely  join  in  the  universal 
ng  of  congratulation  to  Her  Majesty 
to  Her  Royal  Consort  that  they  have 
)ed  the  danger  intended  for  them  by 
^sassin. 
L.  IV. 


The  following  is  the  Address  agreed 
upon  yesterday  (we  are  writing  on  Friday) 
by  the  two  Houses  of  Parliament,  and 
which  is  now  being  presented  to  Her  Ma- 
jesty :— 

**  We,  your  Majesty's  most  dutiful  aiid 
loyal  subjects,  the  lords  spiritual  and  tem- 
poral in  Parliament  assembled,  beg  leave 
to  approach  your  Majesty *s  throne  to  ex- 
press our  horror  and  indignation  at  the 
late  atrocious  and  treasonable  attempt 
against  your  Majesty's  sacred  person^  and 
our  heartfelt  congratulations  to  youir  Ma- 
jesty, and  to  our  country,  on  your  Majepty's 
happy  preservation  from  so  great  a  danger; 
to  express  to  your  Majesty  the  deep  con« 
cam  which  we  feel  at  there  having  been 
found  within  your  Majcsty^s  dominions  a 

H 
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person  capable  of  so  flagitious  an  act;  and 
that  we  make  it  our  earnest  prayer  to  Al- 
mighty God  that  he  will  preserve  to  us 
the  blessings  which  we  enjoy  under  your 
Majesty's  just  and  mild  government,  and 
continue  to  watch  over  a  life  so  justly  dear 
to  us." 


ESSAY. 


ON    THE    ENGLISH    LAW 


or 


BAILMENTS. 

{Continued  from  page  63.) 


WE  have  closed  our  observations  upon 
the  second  class  of  Lord  Holt's  Bail- 
ments— commodatum,  or  lending  gratis^  and 
will  now  proceed  to  the  third  class — Locatio 
reij  or  lendingybr  hire,  defined  by  his  Lord- 
ship, '^  Where  goods  are  lent  to  the  bailee 
to  be  used  by  hinxfor  hire.*'  This  the  Roman 
law  called  loeatio  and  locatio^onductiOy{a) 
which  may  be  thus  defined  : — Locatio-con- 
ductio  est  contractus  quo  de  re  fmendft  vel 
facienda  pro  certo  pretio  convenit(&),  or  as 
defined  by  Pothier,  a  contract  by  which 
one  of  the  contracting  parties  allows  the 
other  to  eojoy  or  use  the  thing  hiced  daring 
the  stipulated  period,  for  a  compensation 
which  the  other  party  engages,  to  pfiy.(c) 
Loeatio  (letting)  and  conductio  (hiring)  are 
in  fact  equivalents,  distinguishing  the  rela- 
tive situation  of  different  parties  to  the  same 
contract.  Locator  in  tbe  civil  law,  and  lo- 
cateur  louevj  or  bailleur,  in  the  French  law, 
is  defined  as  being  a  person  who,  being  owner 
of  a  chattel,  lets  it  out  to  another  for  hire 
or  compensation.  Conductor  in  the  civil 
law,  and  conducteur^  prenueTf  locataire  in 
tbe  French  law,  is  defined  as  being  a  person 
who  borrows,  and  has  the  use  of,  the  chattel, 
and  pays  a  compensation  for  the  hire.(^) 


(fl) .  AyL  Pand.  B.  4,  tit.  7.  p.  460. 

(6)  Inst.  lib.  3,  tit.  2/i. 

le)  CoBtraot  de  Loaiigo,ch.  I,  n,  1. 

{d)  Id Jones's  Ballm.  90.    Wood's  Inst.  B.  3. 

p.S^. 


There  is  a  great  nicety  in  the  Latin  langnige 
in  making  use  of  the  words  loeaiar  and  m- 
dttctOTy  which  is  particularly  noticed  by  Sir 
Wm.  Jones,(e)  as  well  aa  by  Ileineenu.iJ] 
The  employer  who  gives  the  reward  is  csM 
locator  operi$  (the  letter  of  the  work)  -,  bai 
conductor  operaarum  (the  hirer  of  the  labov 
and  services),  while    the  party  employed, 

•  I 

who  receives  the  pay,  is  called  locator  optror 
rum  (the  letter  of  tb^  labour  and  aernca) 
but  conductor  operis  (the  hirer  of  the  work)^ 
and  this  nicety  is  felt  by  the  poverty  of  th^ 
English  language  (tongue)^)  thoagh  noiti 
any  very  great  extent.  There  are  tin^ 
things  which  constitute  the  essence  of  tiit 
contract,(^)  viz. : — 

Firsts  A  thing  to  be  let. 

Secondly-^A  price  for  the 

Thirdfy^A  contract  possening  a 
obligation. 

In  this  dafls  of  bailments  Lob»  HotT  sa; 
the  bailee  is  bound  to  uao  the 

Bracton(t)  says  the  hirer  is  to  take  all 
ginable  eare^  and  to  restore  it  at  the  ti 
and  he  is  boaad  to  theutmoet  diHgenee^  su 
as  the  most  diligent  master  of  a  fiuiiily  09(t 
which  care  if  he  so  useth  he  shall  not  I 
bound.  Bacon f  in  observing  upon  this  f 
sage,(i)  eays  now  tho  most  diKgeni  mai 
liaUe  to  be  robbed,  and  therefore  I  coUfl 
that  if  he  be  aa  earefol,  as-aeoordiiig 
Bracton*s  definition,  and  be  robbed,  he  A 
not. be. liable..  Tfao  doctrine  o£  JBrajdot 
c^pied  from  JusUmUm^h  -wlievi  ffpeaking 
a  hirer — ''  Talis  ab  eo  desi^retiir-  cos 
qualem  diligentisnnms  paterfamiUai 
rebus  adhibet,"  which  doctfioe  vrast  ^ 
in  the  Proeme  to  the  Institutes,  taken 
the  Commentaries  of  Gaius,  who^  in  tJV 
ing  of  the  liability  of  a  person  employed 
transport  a  column  for  breakagey  ^, 
<' Culpa  autem  abestsi  omnia  facta  5tnt; 


(#i)  Baam.90.  ii.(r.> 

(/)  Pand.  Libi  19,  tit.S.  ■.  aSO^n. 

{g)  See  Gibbon  Rom.  Bmp,  vol.  8,  p.  Si. 

(A)  Pothier  Loaage,  «•  2.        (4  6tt. 

(A)  Tit.  BailmeDts,  D.  680«       *<^  fiist.  3. 
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genMAius  qaisqne  ob^rvatorus  faiB* 
n."{m)  Sir  Wv.  Jonbs  urges  that  the 
qterktite  '^  dUigentissimus*  is  used  alone  by 
riics,  on  tha  aubjactof  hirrng,  other  wcitexa 
$in;y  tiie  jiwHiWy  and  he  ascribes  it  to  his 
culiar  stjrle.(n)  GroTHOPHBD(o)  and  Vin- 
(i'<>(p)  use  the  word  ''  diUgens*^ 
PoTHiiR  saysy  in  erery  ease  the  hirer  is 


extraordinary  care  aa  from  a  borrower,  who 
baa  the  chattel  solely  for  his  own  benefit. 
Tbb  rule  was  adopted  in  Dean  y.  Jieate,  (t) 
where  the  diligence  required  from  the  hirer 
of  a  hone  waa  tach  as  a  pmdent  man  would 
have  exercised  towards  bis  own,  and  there- 
fore having  himself  prescribed  to  it  instead 


of  calling  in  a  veterinary  surgeon,  he  was 
)und  to  prove  that  the  loss  was  without  any '  held  responsible,  (u)  The  same  distinction 
fault  on  his  part,  for  the  law  makes  no|  is  laid  down  by  Hubkr:— '*  Contractus  vel 
e^jamption  in  his  favoar.  And  in  case  of  inenntur  in  ntriusque  commodum  vel  in  al- 
lo$$  br  fire,  if  the  fire  is  in  the  house  of  the  temtrios  utilitatem  dantaxat.    Qui  utriusque 


r^r,  he  seems  to  think  that  that  circum- 
ince  alone  raises  a  presumption  of  negli- 
nce.(g)    The  French  law  throws  the  bur- 


partis  utilitatem  continent  mediocri  dUigentid 
contenti  sunt,  levemque  calpam  recipiunt; 
qui  unias  saltem  commodum  spectant*  hi  vel 


'n  of  proof  upon  the  hirer  of  leased  pro- ;  continent  utilitatem  ejus  qui  de  damao  que- 
ny  to  show  that  the  loss  has  not  been  by  Iritar,  vel  in  ejus  gratiam  initi  fuere  qui  dam- 
( default:  aod  it  makes  him  responsible '  numfeoit.  Priori  casn  nil  nisi  lata  culpa 
losses  occasioned  by  fire,  unless  the  fire  prsestatur  posteriore  levissima"  {v) 
^y  inevitable  casualty  or.  superior  force, !  This  leads  us  to  enquire  open  whom,  in 
commuaicated  by  the  burning  of  a  neigh- 1  England,  the  burthen  of  proof  of  negligence 
iring  faou8e.(r)  orof  repelling  it  is  thrown.   We  have  shewn 

The  Scotch  law  throws  the  burthen  of  j  the  rule  laid  down  by  Pothieb — the  French 
oof  upon  the  hirer,  where  any  specific  in-' j  and  the  Scotch  law.  A  case  occurred  in 
y  has  oticarred  not  manifestly  accidental.  !  England  where  an  action  was  brought  by  a 
TLe  expression  of  Lord  Holt  that  the!l&at/ar  (letter)  against  a  bailee  (hirer)  for  not 
lee  is  bound  to  use  the  utmost  care  is  too  ■  taking  proper  care  of  a  hired  horse,  whereby 
>n|r,  for  it  would  place  a  hirer  who  pays  :  his  knees  where  broken,  (m)  The  burthen  of 
the  use  of  the  goods  on  the  same  footing  '  proof  was  thrown  upon  the  bailor^  to  give 
a  borrower  ;(j)  and,  indeed,  Lord  Holt  some  positive  evidence  of  negligence.  It 
tlities  it  by  citing  immediately  after  the 
'Hire  in  Bracton  we  have  before  quoted, 
Mng  copied  from  Justinian,  in  whose 
k  Sir  Wm.  Jones  proves  that  it  must 
e  been  used  to  signtiy  not  extreme  but 


(0  3  Camp.  4. 

(tc)  See  Davy  9.  Chambsrlsiii,  4  £8p..280.;  Read- 
ing V.  MeDham,  1  Moo.  Sc  Rob.  234. 
(v)  Pral.  Jur.  Civ.  lib.  3.  tit.  15. 10. 
(fo)  Cooper  v.  Barton,  4  Campb.  6,  n.  The  following 
note  if  appended  to  that  ease :  *'  In  Coggi  t.  Bernard 
;««--.  j'l-  fTi    V^'i         */•!.••      I  it  ie  laid  down  by  Lord  Holt,  that  if  ^oods  are  let 

mary  diligence.     The  bailment  of  hiring  ^  fo,  .  „^  the  hirer  is  bound  to  the  tUmf>,t 

aiio-conductio)  beine  mutuallv  beneficial j  'I  diligence,  such  as  the  moit  diligent  father  of  a  family 

,      ,    .  .       ,  i  uses;  and  in  Bull,  N.  P.  72,  it  is  said,  that  the  hirer 

contrary  to  principle  to  require  the  same  ^  is  to  take  all  imaginable  care  of  the  goods  delivered 

I  to  hire.    According  to  this  doctrine,  he  would  be 

<)  Dig.  1.  10.  tit.  8.  25,  7.        (n)  BaUn.  80.       i  answerable  for  slight  negligence.    But  on  a  review  of 
)  (iioss.  Dig.         (p)  InsL  lib.  3.  t.  25,  5.  all  the  authorities  tipon  the  subject,  it  will  be  found 

;  Pothier  Louage,  n.  194.  199.  200.;  but  see  that  this  extraordinary  care  is  required  only  of  a  fcor- 
7^071  V.  Gallini,  in  the  case  of  musical  in-'  roioeTf  and  that  from  the  true  construction  of  the 
iu:nu  hired  to  be  used  at  the  Opera  House,  and  |  contract  of  loeatioeendueiio  rei,  the  hirer  is  required 
•■'ved  hy  fire  there— the  Airsr  was  held  not  to 
■  r.\ble,  Abbott  on  Shipping,  844  :  nor  is  a  ware- 
email  answerable  for  a  luss  by  fire,  Oartida  v. 
t  and  Mersey  Xavigatlon  Company,  4  Term  Rep. 

)  Civ.  Code>  Art.  1732, 1733, 1734. 
/  ^ir  Wm.  Jones  BaUm. 


to  use  no  more  than  that  degree  of  diligence  which 
prudent  men,  that  is  the  generality  qf  men,  use  in 
keeping  their  own  goods.  If  Calus,  therefore,  hire  a 
horse,  he  is  bound  to  ride  it  as  moderately  and  treat  it 
as  carefoUy  as  any  man  of  common  discretion  would 
ride  and  treat  his  own,  horse.  See  Joues  on  Bailm 
86." 
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Answer  to.  Problem  30^  Vol.  III. 


w«i9  beM  that  it  was*  not  enough  for  him  to  | 
pn>Te  that  the  animal  was  returned  by  the 
hirer  with  his  knees  broken,  although  he 
had  often  been  let  out  to  hire  before  without 
having  fallen  down. 

According  to  this  it  would  seem  that,  with 
certain  exceptions  as  to  innkeepers  and  car- 
riers (a;)  in  England,  the  burthen  of  proof  of 
negligence  is  on  the  bailor,  and  proof  merely 
of  the  loss  is  not  sufficient  to  put  the  bailee 
on  his  defence.  Lb  Blanc,  J.  said  in  the 
case  last  quoted,  the  plainti£f  must  give  some 
evidence  of  negligence^  and  as  he  had  given 
none  he  must  be  nonsuited ;  and  the  same 
rule  was  held  in  a  case  against  a  depositary 
for  hire,  where  the  goods  bailed  were  stolen 
by  the  hirer's  servants.  (^)  There  are,  how- 
ever^  some  discrepancies  in  the  authorities 

upon  this,  (zl 

(To  be  eantitmed.) 

PROBLEM  VIL  VOL.  IV. 


PossBSSio  Fratris. 
Describe  it. 


TO  THB    EDITOR   OF    THE    LEGAL    GUIDE. 

ANSWER  TO  PROBLEM  25.  VOL.  3. 

BY  E.  A. 

(^Concluded  from  page  85.) 

.  The  whole  jurisdiction  of  Courts  of  Equity  in 
the  administration  of  a  deceased  person's  assets  is 
founded  on  the  principle,  that  an  executor  or  ad- 
iDtfiistrator  who  has  the  property  in  his  bands  is 
a  trustee,  and  as  such  bound  to  apply  that  pro 
perty  first  in  dischai^eof  the  debts  due  and  owing 
from  the  deceased,  and  the  surplus  according  to 
the  willy  or  in  the  case  of  intestacy  according  to 
the  statute  of  distributions.  The  sole  ground 
oii  which  Equity  proceeds  in  matters  of  this  kind 
is  the  execution  of  a  trust,  and  the  cases  on  the 
subject  shew  that  trusts  are  enforced^  not  only 
agfiinst  those  persona  who  are  possessed  of  trust 
property,  as  original  trustees,  but  also  against  all 
persons  who  come  into  possession  of  the  pro- 
perty bound  by  the  trust  with  notice  of  that  trust 
{Adair  v.  Shaw,  1  Sch.  &  Lef.  262.  Ripley 
V.  Waterworth,  7  Ves.  452,    Chambers  v. 

Minchin,  7  Ves.  197). 

(x)  Bennett  o.  Mellor,  5  Term  Rep.  273. 
(y)  PinncBDe  r.  Small,  1  Esp.  314. 
"<<«)  '6ee  Harrii  ©.  Ptfclfwood,  3  Taunt.  264.   Hanb 
».  Htme,  6  Barn.  &  C.  QQIi, 


Under  this  head,  I  hope  it  wiH  notbeifTCgakr 
to  notice  trusts  for  the  separate  uae  of  a  fern 
covert^  which  are  .peculiarly  within  the  jonsdio- 
tion  of  the  courts  of  equity.     In  this  court  a  mar- 
ried woman  has  for  more  than  a  century  ymt 
been  considered  as  capable  of  possessing  to  h«r 
own  use,  independent  of  her  husband  ;  such  pro* 
perty  is  called  her  separate  estate,  and  in  respect 
of  it  she  is  considered  in  this  court  as  ^Jeme  sole, 
enjoying  and  capable  of  exercising  her  right  ts 
such.     The  property  may  be  aoauired  either  hf 
contract  with  the  husband  before  the  marriage,  or 
by  gift  from  him  or  any  stranger,  wholly  inde- 
pendent of  such  contract,  so  far  as  haa  legid  right 
as  husband  may  interfere.      The  couft  will  trert 
him  as  a  trustee,  and  property  held  by  or  for  tlie 
wife    for  her    separate  use,    if  unaocompsnicd 
by  any  restraint,  is  subject  to  her  power  <rf  slieo- 
ation  and  the  other  incidents  of  propetty  held  bf 
men  or  single  women  (Legal  GutdSf    Vol.  3, 
225).     The  law  on  this  subject  has  been  imicii 
disturbed  of  late,  much  litigation  and  expence, 
and,  I  may  say,  needless  expenee  oecaaioned,  far 
the  result  of  the  whole  has  been  to  decide  wlnt 
was  settled  lonc^  before  and  undisputed,  vis.:— 
That  it  is  lawftiT  to  give  property  to  the  sepiraie 
use  of  a  woman  married  or  unmairied ;  and  die 
practice  of  the  profession  has  been  aocordiog  to| 
this  rule,  without  any  variation  (Id.  2o8).    I 
shall  neither  trouble  you  nor  your  readers  any  far- 
ther on  this  all-important  subject,  bot  r^  to 
the  preceding  volumes  of  this  most  useful  pi^ 
cation,  where  from  experience  I  can  state  that  tbc 
subject  is  elaborately,  clearly,  and  amply  treil«4 
of. 

The  Courts  of  Equity »  when  a  tmst  is  oact 
created,  assumes  as  it  were  to  itself  a  power  d 
seeing  that  it  is  enforced ;  for,  if  trustees  t'tthti 
expressly  named  or  merely  implied  refine  to  tafa 
the  trust  upon  them^  it  devolves  to  the 
it  appoints  a  proper  person  to  fill  the 
part  of  equitable  jurisdiction  gives  rise  to 
maxim  **  That  a  trust  shall  not  £ul  for  want 
a  trustee*'  ( 1  Mad.  Cl^.  459).  The 
rules  of  equity  in  regard  to  trusts  bear  very 
upon  the  trustee,  the  office  is  considered  an  k»» 
norary  one  and  cannot  be  made  one  of  emoluettct 
any  further  thaii  is  expressly  provided  for  m  c^ 
I  instrument  creating  the  trust  (2  Feo.  176 K  1 
I  he  carry  on  the  trade  of  his  testator,  nothinf  vv 
be  allowed  him  in  return  for  the  time  and  hhcm 
he  has  bestowed  upon  it  (16  Ves,  170).  He: 
besides  liable  for  any  losses  justly 
,  his  negligence,  caprice,  or  obstinacy.  At 
trustees  lend  money  upon  personal  security. 
is  no  security  at  all,  and  in  such  a  case  as  that  t^ 
court  would  deal  with  the  trustees  as  if  they  li* 
the  money  in  their  own  pockets  {per  ^ir  L 
Shadwell,  V.C.  in  Dalian  v.  Hckhomse 
another  ;  1  Legal  Guide, 890 ;  see  ebo  A$igti * 
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hvit,  2  Legat  Ouidt,  308)  ;  and  when  penons 
ndcrtakc  to  be  tnulees  they  are  not  entitled  to 
i  with  caprieet  bat  if  thej  tind  the  trust  pro- 
>rty  invoiYed  in  complicated  questions  which 
ev  did  not  contemplate  when  they  undertook 
e  trust,  they  have  a  riirht  to  come  lo  the  conrt 
r  relief,  and  il  will  judge  of  the  eireamstanoes. 
rreentcood  ▼•  Wakefordf  2  Leg,  Guitle,  -iT'i) 
Jt  where  the  trust  funds  heve  been  misapplied 
placed  in  an  insecure  state  through  the  instru- 
Qtality  of  the  cestui  que  trust  the  court  will 
ord  relief  to  the  trustees  (fyhite  v.  Smith,  Id. 
).  On  the  other  hand  a  trustee  is  entitled  to 
reirabttrsed  for  all  such  charges  and  expencea 
have  been  fairly  incurred  in  the  execution  of 
!  trusts,  and  the  courts  are  now  less  severe  than 
merJy  in  cases  of  loss  where  no  dishone:»t  in- 
tion  is  suspected,  lest  an  over  severity  in  such 
tters  should  deter  men  from  from  accepting  so 
fill  but  at  the  same  time  so  dangerous  and 
nkless  an  office.  But  one  trustee  shall  not  be 
werable  for  the  acts  or  defaults  of  his  co-trustee, 
!ther  a  proviso  to  that  effect  be  inserted  iu  the 
inal  settlement  or  not  (see  vol,  3,  379). 
rrusts  then  are  peculiarly  within  the  jurisdiction 
U]aity.  Its  vigilance  is  ever  on  thewatch»  and 
>owers  are  always  available  to  obtain  the  full 
complete  execution  of  the  objects  of  the 
cce,  to  secure  to  those  intended  to  be  bene- 
d  all  the  advantages  designed  for  them,  and 
'ompel  thoee  in  whom  confidence  has  been 
ed  to  render  an  account  of  their  stewaidship, 
eli  as  to  punish  those  by  making  them  liable 
rietTJect,  &c.,  who  have  performed  the  trust 
undertook  in  an  unworthy  manner. 
have  now  touched  upon  the  relief  to  be  ob- 
^  by  bin  in  Chancery,  under  the  distinct 
is  of  accident,  accounts,  fraud,  infancy,  mis- 
.  specific  performance,  and  trusts  as  proposed 
ly  introductory  observations  in  the  beginning 
ly  answer ;  but  as  you  are  pleased  to  admit 
the  subject  is  worthy  of  consideration,  and 
trust  that  you  will  agree  with  me  that  it  is  to 
dent  one  of  great  importance,  I  will,  before 
luding  it,  briefiy  state  a  few  of  the  subjects 
izabie  in  that  court,  which  I  have  not  reduced 
r  any  of  those  heads.  They  will  be  found 
msist  of  fourteen  sorts, — the 
Til  of  which  is  Lunacy.  2.  Charities,  over 
h  the  Chancellor,  as  keeper  of  the  King's 
nence,  has  the  general  superintendence. — 
a  matters  of  bankruptcy, — ^for,  although  by 
&  '2  W.  4»  c.  .56,  a  distinct Couit of  Bank- 
7  was  erected,  yet  from  that  court  an  appeal 
0  the  Lord  Chancellor  on  matters  of  law  and 
y,  or  on  the  refusal  or  admission  of  evidence 
4.  Partnership  and  mercantile  transactions 
ilifFs,  receivers,  factors,  and  agents.  5.  The 
t  of  Chancery  has  a  concurrent  jurisdiction 
liters  of  dower,  and  will  act  in  aid  of  an  ad- 


mitted legal  title,  (Mundg  v.  Mundg^  2  Vea.  Jr. 
1^9).  b.  It  restrains  a  defendant  from  commit- 
ting waste  by  felling  timber  or  pulling  down 
buddings,  ploughing  meadows  or  ancient  pas- 
turest  or  from  obstructing  ancient  lights,  &c.— 

7.  It  restrains  parties,  in  whose  names  stock  is 
standing  in  the  books  of  the  Bank  of  £ngland 
from  selling  out  or   transferring  such  stock. — 

8.  Bills  are  filed  to  redeem  mortgaged  estates. 

9.  Also  to  foreclose  or  bar  a  mortagor  from  all- 
equity  of  redemption.  10.  Every  bill  in  Chan- 
cery to  which  an  answer  is  required  is  in  one  sense 
a  <*  bill  of  discovery  ;*'  but  that  which  \h  usually 
called  a  bill  ofdiseoeery  is  not  filed  for  the  pur- 
pose of  obtaining  any  relief  from  the  Court  of 
Equity,  but  merely  for  a  discovery  of  facts  within 
the  knowledge  of  the  other  party,  or  of  deeds  or 
writings,  or  other  things  in  his  custody  or  power, 
and  the  discovery  is  most  frequently  sought  for 
to  enable  the  party  requiring  it  to  prosecute  or  resist 
an  action  at  law  brought  by  him  against  the 
party  from  whom  the  discovery  is  required,  or 
against  him  by  that  party, — the.  knowledge .  ob- 
tained from  a  party  by  a  bill  of  discovery  may  be 
read  against  him  in  an  action  of  law,  (Gray's  C.C. 
Pract.  69.)  11.  Where  a  party  is  desirous  of 
preserving  the  evidence  of  witnesses  touching  a 
matter  which  caimot  be  immediately  investi^^ated 
in  a  court  of  law,  or  where  he  is  likely  to 
be  deprived  of  the  evidence  of  a  material  wit- 
ness by  his  death,  or  departure  from  the  realm, 
before  the  questions  on  which  it  will  be  material 
can  be  investigated,  the  course  is  to  file  a  bill 
in  perpetuam  rei  memoriamj  or  to  perpetuate 
the  testimony  of  witnesses,  (Id.  71).  12.  Bills 
of  partition  are  filed  by  one  joint  tenant,  co- 
partner or  tenant  in  common  against  the  other 
or  others,  to  compel  a  division  of  the  estate 
80  held  by  them,  iu  order  that  each  may  hold 
his  or  her  share  in  severalty.  13.  A  bill  must 
be  filed,  before  a  party  having  an  equitable 
demand,  can  obtain  a  writ,  ne  exeat  regnoy 
against  his  debtor;  and,  14.  Bills  called  injunc- 
tion bills,  are  also  frequently  filed  to  restrain  a  de- 
fendant from  pirating  the  plaintiff*s  copyright  or 
infringing  his  patent. 

I  s<halT close  my  answer  to  this  problem  with  a 
few  remarks  on  the  nature,  usefulness,  and  juris- 
diction of  the  Courts  of  Equity  as  at  present 
established,  for  the  prevention  of  fraud,  the  re- 
medy of  injuries,  the  enforcement  of  good  faith, 
and  for  the  protection  of  those  who  from  infancy  v 
the  loss  of  their  senses,  or  any  other  cause  what^ 
soever,  are  unable  to  manage  their  own  concerns. 

Equity,  then,  in  its  true  and  genuine  meaning, 
is  the  soul  and  spirit  of  all  law.  Positive  law  le 
construed,  and  rational  law  is  made  by  it.  in 
this  equity  is  synonymous  to  justice,  in  that  to 
the  true  sense  and  sound  interpretation  of  %\xt 
tule,  natural  justice  is  the  rule  by  which,  where 
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positive  law  is  either  silent,  defective;  or  not 
clearly  defined,  the  decisions  of  Courts  of 
Equity  are  guided,  and  it  is  in  such  cases  only, 
the  remedial  and  just  powers,  peculiarly  confided 
to  these  courts,  can  be  interposed  where  the 
will  of  the  Legislature  has  been  clearly  pronounced 
with  regard  to  all  the  circumstances  which  belong 
to  a  case  as  a  general  rule.  Equity  can  neither 
take  it  up  where  the  law  leaves  it  nor  extend 
llie  remedy  farther  than  the  law  allows.  Hard, 
therefore,  was  the  case  of  bond  creditors, 
whose  debtor  devised  away  his  real  estate ;  rigor- 
ous and  unjust  the  rule  by  which  a  devisee  was 
put  in  a  better  condition  than  the  heir.  Hard 
was  the  common  law,  till  very  lately  subsisting, 
that  land  devised  or  descending  to  the  heir  should 
not  be  liable  to  simple  contract  debts,  although 
the  money  was  laid  out  in  the  purchase  of  tne 
very  land.  Hard  was  it  also  that  the  father 
should  never  immediately  succeed  as  heir  to  the 
real  estate  of  his  son.  The  like  might  be  said  of 
the  descent  of  lands  when  they  devolved  to  a  re- 
mote relation  of  the  whole  blood,  or  even 
escheated  to  the  Lord  in  preference  to  the  owner's 
half  brother.  Hard  was  also  the  total  stop  put 
to  all  justice  by  causing  the  paro^  to  demur  when 
an  inmnt  was  sued  as  heir  or  was  party  to  a  real  ac- 
tion, and  though  the  justice  of  modem  times  has 
induced  the  Legislature  at  length  to  abolish  these 
instances  of  hardship  and  delay  of  justice,  yet  a 
Court  of  Equity  could  give  no  relief.  It  was  not, 
as  hath  been  erroneously  stated,  the  business  of 
a  Court  of  Equity  in  England  to  abate  the  rigour 
of  the  common  law ;  a  Court  of  Equity  possessed 
not  the  slightest  power  to  interpose.  In  all  such 
cases  of  positive  law  Courts  of  Equity  as  well  as 
Courts  of  Law  must  say  with  Ulpian,  (Ff.  40, 9, 
12),  ' '  hoc  quidemperquam  durum  esty  sedita 
lex  scripta  est,** 

But  Equity,  as  well  as  Law,  determines  ac- 
cording to  the  spirit  of  the  rules,  and  not  accord- 
ing to  the  strictness  of  the  letter,  and  where 
cases  arise  which  are  out  of  the  letter  of  a  statute, 
if  they  are  construed  to  have  been  contemplated 
hf  the  Legislature,  they  are  within  its  equity. 
These  are  the  cases,  then,  of  which  Grotius  says, 
'^  Lex  non  exacti  definite  sed  arbitris  boni 
viri  permittat"  in  order  to  find  out  the  true  sense 
and  meaning  of  the  lawgiver.  There  is  no  rule 
of  interpreting  laws  which  is  not  equally  used  in 
both  courts ;  the  construction  in  both  is  the  same, 
each  endeavouring  to  adopt  the  true  sense  of  the 
law  in  question,  cannot  vary  that  sense  in  a  single 
tittle. 

h  is  true  that  when  a  new  case  comes  before 
the  court  which  there  is  no  preceding  decision  to 
decide  by,  unless  the  Judge  disclaims  all  jurisdic- 
tion in  the  matter  thereof^  he  must  decide  it  and 
decide  acording  to  the  workings  of  his  own  con- 
science. Now,  however  alarmed  we  may  be  disposed 


to  feel  at  a  jurisdiction  like  this,  yet  when  we  con- 
sider how  vtf  ious,  how  refined,  and  how  salatirY 
the  checks  are,  imposable  upon^  or  correciiTes  tp- 
plioable  to  hasty  decisions,  we  must  admit  whh 
pleasure  that  every  opinion,   sentiment,  and  con- 
ception of  corrupt  abuse-  must   vanish.     For, 
though  proceedings  in  Equity  wei^  said  to  beie- 
cundum  discretianem  boni  vtrt,  yet  when  it » 
asked,  Vir  bonus  est  quis?  thextiswer  is,  *^Qfii 
consulta  patrum  qui  leges  jmraque  semC 
I  That  discretion  which  is  exercised  in  Courts  fill 
I  Equity  is  not  an  arbitrary  discretion  ;  it  is  aiiii- 
;  cretion  governed  by  the  rules  of  law  and  equity. 
I  This  discretion  has  in  no  case  the  power  to  con-j 
tradict  the  principles  of  law,  as  has  been  sometiine 
jignorantly  imputed  to  the  court:  a  discretioniiT 
power  of  such  a  description,  is  neither  in  this  a 
any  other,  even  the  highest  court  acting  in  i  ju- 
dicial capacity,  by  the  constitution  entrasted  vdii. 
(See  Western's  Com.  1 68). 

Again,  neither  a  Court  of  Law  nor  a  Court « 
Equity  can,  generally  speaking,  alter  men*s  am 
ments.  Both  courts  will  construe  them  eqniubif 
but  neither  pretends  to  have,  or  asaumes  to 
the  power  to  control  or  change  a  lawful  stip 
tion  or  engagement,  and  where  the  subject  mat 
is  such  as  requires  to  be  determined  secunii^ 
(Bquum  et  bonum^  as  geneiiaUy  upon  actions 
the  case  the  judgments  in  tite  Courts  of  Lawc 
guided  by  the  most  liberal  equitv. 

The  Courts  of  Law  and  Equity  principiHr  £i 
fer  in  the  modes  of  administering  justice  in  oci 
in  the  mode  of  piroof,  the  mode  of  trial,  asdt^ 
mode  of  relief;  add  to  these  two  other  gnran^ 
of  jurisdiction,  in  which  the  narrowness  of  thedi 
cisions  of  Courts  of  Law  drove  the  partes  to  »<{ 
relief  in  Equity,  (viz.  the  true  oonstructior « 
securities  for  money  lent,  and  the  form  and  r§( 
of  a  second  use),  and  then  we  have  the  main  f 
lars  upon  which  hath  been  gradually  errci^ 
thai  structure  of  jurisprudence  which  to  this  r< 
ment  prevails  in  our  Courts  of  Equity,  and  «hic 
is  inwardly  bottomed  upon  the  same  subscant. 
foundations  as  our  legal  system,  and  hove^ti 
may  difier  from  it  in  outward  form  that  difercri 
is  only  attributable  to  the  different  taste  of  th: 
architects.     (See  the  last  chapter  in  3  B.  Q^ 

Having  claimed  your  indulgence  thus  &r  1  » 
detain  you  no  longer,  but  conclude  this  aosur 
which  I  fear  I  have  made  uaneoesSarilj  Io& 
with  the  words  of  that  able  lawyer.  Sir  E.  >« 
den,  cited  in  Western's  Coma.  168 :  *'  As  i 
law  of  property  is  now  administered  in  the  ^ 
rent  forums,  allowing  for  the  imperfection  of 
human  laws,  \Xexh\Ms  a  meet  spleuAd  tsmd  r^ 
prehensive  code  of  jurisprudence,  and  the  m 
will  deserve  ill  of  his  country  who  shall  ctct  i 
tempt  to  confound  the  rules  by  whkb  the  C«r 
of  Law  and  Equity  arc  several}^  guided.** 

I  am,  Mr<  Editor,  your  obhged  and  hum  - 
servant,  £•  ^ 
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LETTER   FROM   COMMISSIONER   FANE   TO 
LORD  ABIKGBR. 

My  Lord, — I  obsenre  that  in  the  late  debate 
D  Chancery  Reform^  jour  Lordship  is  repre- 
rntetl  to  have  spoken  of  the  delays  of  the  Court 
f  Chancery  as  disgusting.  Allow  nie  to  lay 
L'fore  your  Lordship  and  the  public  a  easel 
liich  has  lately  come  under  mv  notice  whilst- 
prforming  my  duty  as  Commissioner  of  the 
oQrt  of  Bankruptcy 9  and  which  seems  indeed 
justify  that  strong  expression.  I 

In  auditing  the  accounts  of  a  bankrupt's  es-' 
te,  I  found  that  £3000.  had  remained  in  the  \ 
inds  of  a58ignees  10  years.     Upon  inquiry  I' 
1^  informed  that  the  money  could  not  be  dis- 
)sed  of  till  a  Chancery  suit  was  decided,  which, 
oii;^h  instituted  in  1 828»  was  still  pending.     1 1 
lie  J  for  the  papers  in  the  cause,  and  by  wading 
iruugh  500  folios  of  Chancery  verboseness,  1 1 
irnl  the  following  facts :— - 
R.  B.,  a  London  tradesman,  died  in   1814, 
iving  a  large  family,  to  whom  he  bequeathed 
s  accumulations,  and,  as  some  of  his  children 
ere  under  age,  he  appointed  two  trustees  to 
a^nage  the  property.     One  of  the  trustees  he- 
me bankrupt  in   1828,  and  it  then  appeared 
at  some  of^  the  funds  were  not  forthcoming ; 
)on  which  a  bill  was  filed  in  Chancery  against 
e  bankrupt    trustee    and   his    assignees,  and 
ainst  the   solvent   trustee,  praying   that  the 
ual  accounts  might  be   taken,  and   that  the 
Ivent  trustee  might  make  good  the  loss.    Upon 
ch  a  bill,  as  your  Lordship  well  knows,  it  is  of  j 
urse  customary  to  refer  it  to  a  master  in  Chan- ! 
r)'  to  take  the  accounts,  yet  the  plaintiffs  did 
t  arrive  at  this  ordinary  decree  until  two  years 
(I  upwards  had  elapsed.    The  cause  lingered 
the  Master's  office  Just  eight  years  and  one 
)nth,  and  then  the  Master  made  his  report ! 
The  plaintiffs  were  dissatisfied,  and  took  16 
cepiions,  which  now  stand  for  argument ;  and 
im  told  that  their  turn  of  hearing  will  arrive 
e  in  this  year,  or  early  in  1841.    If  the  cause 
■luld  then  be  finally  settled,  this  unfortunate 
nily  will  have  undergone  only  13   years   of 
>ery ;  if,  as  I  fear,  a  reference  back  to  the 
aster  should  be  found  necessary,  their  misery 
ly  be  prolonged  indefinitely.     I  fear  the  latter, 
[^ause  I  observe  that  the  Master  states  in  his 
)ort  that  he  has  abstained  from  taking  certain 
rts  of  the  iEu;counts,  because  the  decree  did  not 
ihorize  him  to  do  so. 

Does  not  this  case  justify  your  Lordship's 
|)ression  ?  Is  it  not  *'•  disgusting  ?"  But,  my 
>:(\,  the  most  ^'  disgusting"  part  remains  to  be 
1.  The  whole  of  these  proceedings  were,  for 
^ry  practical  purpose,  useless.  The  only  real 
cstlon  between  the  parties  was,  whether  the 


non-acting  trustee  was  responsible  for  the  loss ; 
and  yet,  to  get  at  this  question,  the  Court  of 
Chancery,  according  to  its  system,  was  com- 
pelled to  direct  most  voluminous  accounts,  ex- 
tending over  the  period  from  1814  to  1830,  and 
the  most  minute  inquiries  upon  subjects,  some  of 
which  were  in  dispute,  and  the  Master  was  com- 
pelled to  make  a  report,  which  extended  to  200 
folios  and  upwards. 

Such  is  the  Chancery  Rvstem,  the  main  cha- 
racteristics of  which  are  delay,  expense,  and  sub- 
stantially a  denial  of  justice.  What,  then,  is  the 
remedy  r 

If  a  loaded  waggon  stuck  in  the  mire,  what 
would  a  rational  man  do?  He  might  put  on 
more  horses,  or  lighten  the  load,  or  do  both. 
If  I  might  venture  an  opinion,  I  should  say  that 
in  dealing  with  the  broad* wheeled  Chancery 
waggon,  the  Legislature  should  adopt  the  last  of 
these  alternatives — it  should  put  on  more  horses 
and  lighten  the  load.  The  Lord  Chancellor  pro- 
poses to  put  on  more  horses,  in  other  words,  to 
have  two  new  judges;  but  will  this  suffice? 
Will  not  such  reform  be  mere  delusion  ?  What 
would  have  been  the  effect  of  such  reform  upon 
the  case  above  referred  to  ?  Had  the  two  new 
judges  been  in  existence  in  1 830,  would  they 
have  prevented  the  cause  from  linsfering  eight 
years  and  a  month  in  the  Master's  office  ? 

The  first  great  object  should  be  to  get  rid  of 
writing,  when  writing  could  by  possibility  be  dis- 
pensed with  ;  and  with  this  view,  the  legislature 
should  provide  that  in  all  cases  where  an  account 
was  requ'ued  of  a  trust  fund,  not  exceeding  £  1 000. 
the  business  should  begin  and  end  in  the  Master's 
office,  subject  of  course  to  appeal ;  for  this  pur- 
pose the  Master  should  be  made  a  judge,  and 
should  be  armed  with  all  necessary  powers. 

To  some,  this  will  no  doubt  appear  a  startling 
proposal,  yet  in  proposing  it,  I  propose  nothing 
which  is  not  of  every-day  occurrence  in  bank- 
ruptcy. There,  if  the  trust  fund,  in  other  words, 
the  bankrupt's  estate,  amount,  not  to  £1000. 
but  even  to  ^10,000.  or  £100,000.,  and  even 
if  it  consists  of  the  most  complicated  interests  in 
real  estate,  the  whole  administration  is  entrusted, 
if  in  London,  to  certain  salaried  officers  called 
commissioners;  if  in  the  country,  to  three  or 
four  attomies  of  some  neighbouring  town  ;  and 
the  whole  business  is  conducted  from  beginning 
to  end  without  the  interference  of  any  other  ju- 
risdiction. Why  should  not  the  same  course  be 
pursued  in  Chancery  ?  It  is  curious  to  ol)8erye 
how  differently  the  law  provides  for  that  judicial 
interference  which  becomes  necessary  upon  a 
death  or  a  bankruptcy.  If  a  man  die  in  North- 
umberland, and  disputes  arise  about  his  assets, 
those  disputes  are  brought  before  the  greatest 
court  in  the  kingdom,  a  court  which  sits  in  the 
metropolis ;  everything  is  done  in  writing ;  the 
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matter  originates  with  th^  court  itself;  the  court 
makes  its  first  decree  in  about  two  years ;  that 
decree  tells  the  Master^in  endless  detail,  what 
he  IS  to  do  (just  as  if  he  required  being  taught 
the  simplest  matters) ;  the  decree  is  drawn  up, 
not  by  the  judge,  who  might  be  thought  wiser 
than  the  Master,  but  by  some  deputy -registrar, 
who,  in  teaching  the  Master,  frequently  omits 
some  material  direction ;  the  matter  goes  to  the 
Master ;  in  eight  years  the  Master  makes  his 
report,  tells  the  court  what  he  has  found,  and 
what  he  would  have  found,  if  the  deputy- regis- 
trar had  authorized  him ;  and  at  last  the  court 
either  acts  or  sends  the  matter  back  to  the  Mas- 
ter with  new  directions.  Meanwhile,  as  Lord 
Bacon  observes,  "  though  the  Chancery  pace  be 
slow,  the  suitor's  pulse  beats  quick."  If,  how- 
ever, instead  of  dying,  the  man  happens  to  be 
an  insolvent  trader  and  bankrupt^  then  the  suitor, 
instead  of  going  300  or  400  miles  to  London  to 
find  relief,  finds  it  at  Alnwick ;  instead  of  ob- 
taining relief  from  the  first  law  officer  of  the 
Crown,  the  Lord  Chancellor,  he  obtains  it  from 
three  or  four  attornies  of  his  neighbourhood ; 
instead  of  the  Chancellor  referring  the  suitor  at 
the  end  of  two  years  to  the  Master,  with  long 
detailed  instructions,  he  refers  him  at  once  to  the 
attorney  commissioners,  with  no  other  instruc- 
tions than  such  as  would  correspond  with  the 
usual  mercantile  instructions,  "  do  the  needful;" 
instead .  of  everything  being  done  in  writing, 
scarcely  anything  is  done  in  writing;  and  instead 
of  the  Master  doing  nothing  and  reporting  every- 
thing, the  commissioners  do  everything  and  re- 
port nothing.  And  what  is  the  result  of  these 
dififeient  systems?  In  Chancery,  it  is  delay,  ex- 
pense, misery  to  the  suitors,  and  disgrace  to  the 
court ;  in  Bankruptcy  (at  least,  within  that  dis- 
trict to  which  reform  has  extended),  it  is  speedy 
justice,  moderate  expense,  and  universal  satisfac- 
tion amongst  those  most  interested,  namely,  ere* 
ditors. 

And  why  should  a  Master  in  Chancery  be  dis- 
trusted, and  a  Commissioner  of  the  Court  of 
Bankruptcy  be  trusted ;  the  salary  of  a  Master 
in  Chancery  is  £2500.  a  year,  that  of  a  Com- 
missioner is  only  ^L500. ;  why  then  should  not 
the  office  of  a  Master  be  filled  with  persons  as 
competent  to  carry  out  a  decree  for  an  account 
and  direct  the  distribution  of  the  assets,  subject 
to  appeal,  as  a  Commissioner  of  the  Court  of 
Bankruptcy  is  supposed  to  be  ?  why  should  the 
Master  be  instructed  in  all  the  details  of  his  duty, 
just  as  if  he  were  not  endowed  with  common 
sense,  and  why  should  the  Commissioner  be 
trusted  to  do  his  duty,  without  any  instructions 
at  all,  except  such  as  his  own  common  sense  and 
knowledge  of  his  profession  will  furnish  him? 
No  man  can  answer  th:se  questions  satisfactorily, 
or  justify  such  gross  anomalies.  I 


But  of  course^  ihefe  are  many  oaset  in  C1mb« 

eery  where  writing  is  indispensable,  and  cannot 
something  be  done  to  diminish  the  length  of 
Chancery  papers?  Must  the  law  continue  to 
encourage  lensthiness  by  making  the  lee  fvf 
drawing  a  legal  document  depend  upon  the  length 
of  the  document  when  drawn  ?  This  mode  of 
remuneration,  it  is  true,  has  been  in  etisteocv 
from  time  immemorial,  but  it  has  been  con- 
demned by  all  who  have  thought  on  law  refbnn, 
by  Lord  Bacon  200  years  ago,  and,  at  1  well 
remember,  by  your  Lordship  a  few  years  since. 
Under  it  the  fee  of  the  Chancery  barrister  io* 
creases  as  the  bill  or  answer  which  he  draws 
lengthens,  so  also  does  the  charge  of  the  soli- 
citor, so  does  that  of  the  registrar,  who  draws  th« 
decree,  and  so  also  does  or  did  the  remanenuoa 
of  the  Master  in  Chancery  and  aQ  his  dcrb. 
Is  it  surprising  that,  under  such  a  system,  l^w 
papers  have  lengthened,  until  the  searching  for 
the  sense  of  them  is  like  looking  fbr  a  needle  m 
a  bottle  of  hay — for  a  grain  of  wheat  in  a  bnsbei 
of  chaff. 

The  Legislature  should  reform  this.and  shooM 
so  arrange,  as  that  lawyers  should  gain  by  speed 
and  brevity,  not  by  delay  and  prolixity.  Pro- 
bably  the  best  mode  of  effecting  the  object  would 
be,  to  issue  a  commission  to  certain  solicitors  ot 
London  (selecting  such  as  were  of  opinion  that  a 
plan  of  remuneration  better  than  the  presost 
could  be  devised),  authorising  them  to  prepare  • 
plan.  It  is  impossible  that  they  could  pre|iart 
one  more  mischievous  than  the  present. 

Another  main  principle  of  reTorm  would  be,  to 
revise  the  law  of  parties  to  suits  in  Chancery,  anil 
make  it  somewhat  more  conformable  to  the  dic- 
tates of  cttmmon  sense.  Under  the  present  sn- 
tem.  Chancery  now  swallows  a  camel,  now  stnios 
at  a  gnat.  To-day  the  court  shall  be  asked  to 
direct  an  account  of  the  personal  estate  of  a  de- 
ceased person,  and,  if  any  one  were  to  say  tbii 
the  person  entitled  to  the  residue  of  the  deceased 
ought  to  be  present  at  the  takins:  of  the  accoori. 
as  they  were  so  deeply  interested  in  the  result,  iht 
court  would  say,  *^  No,  the  personal  repre»cx:U' 
tive  represents  and  protects  every  one,  creditors 
legatees,  and  the  parties  entitled  to  the  residue/' 
Here  the  court  swallows  the  cameL  To-morro* 
it  shall  be  asked  to  make  a  decree  involving  aa 
account  and  distribution  of  the  real  estate  of  a  de- 
ceased person,  and  then,  although  crowds  of  de- 
visees are  parties  to  the  suit,  so  many  that  there 
cannot  be  the  slightest  fear  but  that  the  accoont- 
ing  parties  will  be  carefully  watched  in  the  Mas- 
ter's office;  yet,  if  it  shall  appear  that  an  infarj 
has  been  just  bom  who  will  be  entitled  to  ar.> 
portion  of  the  proceeds  of  the  real  estate,  t^.r 
court  will  order  the  cause  to  stand  over,  in  orstf 
that  he  may  be  made  a  psrty  to  the  snit  t  Herr 
the  court  strains  at  the  gnat.  The  mleb  the  ua-« 
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t  death  or  mtmagc  crsata  any  new  interest,  so 
t,  unless  there  be  neither  births,  deftths,  or  mar- 
res  amongst  such  a  crowd  of  parties  during 
ten  yesTSy  which  is  the  average  duration  of  a 
ancery  suit,  there  is  an  endless  succession  of 
)gs,  called  bills  of  revisor  and  supplement  to 
ig  new  parties  before  the  court.  The  Legis- 
ire  should  reform  this ;  and,  as  the  personal 
r^sentatiTe  represents  all  interested  in  the  per- 
al  estate,  as  assignees  in  the  bankruptcy  re- 
sent all  persons  connected  in  the  bankrupt's 
tte,  as  the  governing  power  in  a  corporation 
osents  ail  persons  interested  in  corporate  pro- 
t\,  as  the  officers  of  a  joint  stock  company 
re^jit  all  persons  interested  in  a  joint  stock 
ipany,  and  as  in  an  endless  number  of  other 
%  such  a  number  of  the  parties  interested  as  will 
ice  to  ensure  a  fair  and  honest  discussion  of 
points  in  debate,  being  present,  are  permitted 
^present  the  absent,  so  in  the  case  of  a  suit  for 
administration  of  a  real  estate,  some  one  or 
le  few  of  the  parties  principally  interested, 
!(}  be  permitteo  to  represent  all. 


destroyed  by  fire,  which  precltidei  the  respon- 
dents from  producing  it,  or  even  a  copy  ;  but  it 
was  admitted  by  the  appellants,  that  there  was 
an  endorsement  on  the  lease  in  these  words  :— 
'*  And  it  is  hereby  agreed  between  the  parties 
aforesaid,  that  upon  the  renewing  or  inserting  of 
any  life  or  lives,  there  shall  be  paid  by  the  said 
Bartholomew  Cooper,  the  father,  his  heirs  or  as- 
signs, unto  the  said  Henry  Packenham,  his  heira 
or  assigns,  the  full  sum  of£i6.  I65.  4<2.,  current 
and  lawful  money  of  England  ;^'  which  endorse- 
ment, the  respondents  submitted,  was  made  on 
the  lease  in  consequence  of  some  inaccuracy  or 
uncertainty  in  the  statement  of  the  amount  of 
,  the  renewal  fine  in  the  body  of  the  lease,  or  to 
I  supply  some  defect  or  omission  in  the  covenant 
for  perpetual  renewal.     The  lease  has,  since  it 
'  was  first  executed,  been  renewed  seven  times,  tl^e 
I  last  renewal  having  been  occasioned  by  the  death 
;of  his  late  Majesty  George  III.,  one  of  the  lives 
in  the  preceding  renewal,  dated  1768,     In  the 
I  month  of  October,  183C,  the  lefRor's  interest  in 
the  fee  and  inheritance  of  the  lands  of  Maine 


lany  other  essentia]  principles  of  reform  might  became  vested  in  the  appellant,  who  suffered 


;»!: 


ggested,  but  the  length  of  this  paper  warns 


lo 


stop,  and  I  shall,  therefore,  conclude  with 
reusing  a  hope,  that  neither  your  Lordship 
any  other  member  of  the  Legislature  will 
:tion  the  delusion,  that  so  feeble  an  effort  of 
rm  as  the  multiplication  of  judges  or  courts 
ever  abate  the  Chancery  nuisance, 
\)tg  to  subscribe  myself,  with  great  respect, 
:  Lordship's  obedient  servant, 

C.  Fane. 
ourt  of  Bankruptcy,  26th  May. 
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EAL  CASE   FROM  THE  COURT  OF  CHANCERY 
IN    IRELAND. 

8ES  for  Lives.— TFi^tAer,  from  the  cir^ 
'ffixtance  of  repeated  renemalsj  a  cove- 
mi  for  perpetual  renewal  thali  be  implied* 

Smith  v.  Nanols. 

bis  was  an  appeal  from  an  order  of  the  Lord 
icellor  of  Ireland.  The  question  in  dispute 
een  the  parties  was,  whether  a  lease  executed 
^72  contained  a  covenant  for  a  perpetual  re- 
il. 

the  year  1 672,  Henry  Packenhami  of  Tul- 
ly,  in  the  county  of  Westmeath,  Esq., 
ted  a  lease  for  three  lives  to  Bartholomew 
)er,  his  heirs  and  assigns,  of  certain  lands  of 
)e  and  Fiermore,  at  a  small  yearly  rent,  pay- 
half-yearly.  It  appeared  that  the  lessees* 
of  the  lease  was  many  years  ago  accidentally 


common  recovery,  and  notice  was  served  upon 
Christopher  Nangle,  one  of  the  cestui  qui  vies,^ 
the  father  of  the  respondent,  J.  H.  Nangle,  de- 
manding possession.  On  the  death  of  Christo- 
pher Nangle,  which  took  place  in  June  ISIiG,  an 
application  was  made  on  behalf  of  his  son,  re- 
quiring a  renewal  of  the  lease,  which,  after  some 
correspondence,  was  declined  by  the  appellant^, 
the  Rev.  Thomas  Smith,  who  alleged,  among 
other  matters,  that  Mr.  Nangle  held  too  much 
land.  A  bill  in  the  Irish  Court  of  Chancery  waa. 
accordingly  filed  by  the  respondent,  praying  that 
the  Court  would  decree  that  the  lease  contained 
a  covenant  for  perpetual  renewal,  and  that  direc- 
tions should  be  issued  by  the  court  to  oblige  the 
appellant  to  renew  the  lease.  When  the  cause 
was  heard,  the  Lord  Chancellor  directed  two 
issues  to  be  tried  by  a  special  jury  of  the  county ; 
first,  whether  the  lease  waa  renewable  for  ever ; 
and  secondly,  whether,  independent  of  the  en- 
dorsement upon  the  lease  as  to  the  payment  of 
j£i6.  \6s.  4d.  on  the  renewal  or  inserting  of  any 
lives,  it  contained  *^  any  clause,  covenant,  or 
agreement  relating  to  the  renewal  of  the  said 
lease,  to  the  said  lessee,  his  heirs  and  assigns.'' 
Against  this  order  of  the  court  the  appellant 
brought  the  present  appeal. 

It  was  contended  on  behalf  of  the  respondents 
that  the  order  of  the  Lord  Chancellor  of  Ireland 
was  consistent  with  equity  and  justice,  and  ought 
not  to  be  disturbed. 

The  Lord  Chancellor  gave  judgment. — 
Decree  of  the  Lord  Chancellor  of  Ireland  re- 
versed, and  the  bill  ordered  to  be  dismissed. 
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Appbal   FaoM   THE   Vice-Chaztcbllor, 

April  16. 

Ibbotson  v.  Ibbotsow. 
Dbvisb  rehere  void  when  the  remainder  i^ 

too  REMOTE. 

Thia  cate  was  heard  by  the  Vice-Chaneellor 
tm  the  16th  April  last.  In  1 814  Sir  Henry  Carr 
Ibbotson  made  his  will.  At  that  time,  by  virtue 
of  a  settlement  on  his  marriage,  his  mansion-hoase 
4t  Denton-park  stood  settM  to  the  use  of  him- 
self for  life,  with  remainder  to  the  nse  of  trustees 
CO  preserve  contingent  remainders,  with  remainder 
to  the  use  of  his  first  and  other  sons,  severally 
and  successively  in  tail  male,  with  remainder  to 
the  use  of  Sir  Henry  Carr  Ibbotson  in  fee.  By 
his  will  8ir  Henry  Carr  Ibbotson  devised  the 
Aversion  in  fee  of  his  mansion-house  to  the  use 
of  his  brother,  the  late  Sir  Charles  Ibbotson,  for 
his  life,  with  remainder  to  the  use  of  trustees,  to 
preaifrve  contingent  remainders,  with  remainder 
10  the  use  of  the  fir^t  and  other  sons  of  the  said 
Sir  Charies  Ibbotson,  severally  and  successively 
in  tail  male,  with  remainder  to  the  use  of  his 
brother,  John  Thomas  Ibbtoson,  in  like  manner 
in  strict  settlement,  with  remainder  to  the  use  of 
Ris  own  daughters  severally  and  successively  in 
tail  male,  with  several  remainders  for  life  and  in 
tail,  with  remainders  to  his  own  right  heirs. 
He  then  gave  in  the  words  following — ^  I  give 
tfnd  bequeath  unto  William  Charlton  and  Mat- 
thew Wilson,  their  executors,  administrators,  and 
assigns,  all  my  plate,  pictures,  books,  and  house- 
hold furniture  in  and  about  my  said  mansion- 
house  at  Dtfnton-park,  upon  trust,  to  permit  the 
sameto  be  used  and  enjoyed  by  the  person  and 
pertons  who  for  the  time  being  shall  be  entitled 
in  potisession  to  my  said  mansion-house  under  or 
by  virtue  of  the  settlement  made  upon  my  mar- 
riage, or  of  the  limitations  contained  in  this  my 
wilU  tintU  a  tenant  in  toil  of  the  age  of  21  years 
shall  be  in  the  possession  of  my  said  mansion- 
hotise;  and  then  the  said  plate,  pictures,  books, 
and' household  farniture,  are  to  go  and  belong  to 
such  tenant  in  toil.  I  give  and  bequeath  all  the 
re!st"and  residue  of  my  personal  estote  and  effects, 
after  payment  of  my  just  delits  and  funeral  and 
testomentsry  expenses  and  legacies,  and  subject 
thereto,  tmto  tne  person  who,  at  my  decease, 
will  be  beneficially  entitled  in  possession  to  my 
aaid  mansion-house  of  Denton-park,  and  I  con- 
stitute and  appoint  my  said  brother,  Charles  Ib- 
bMson,  executor  of  this  my  will."  He  died 
without  issue.  In  September,  1825,  the  will 
was  proved  by  Sir  Charles  Ibbotson,  who,  on 
the  testator's  decease  became  benefidially  entitled 


in  possession  to  the  mansion-bouse,  tad  conse- 
quently was  his  residuary  legatee.  He  had  dkd 
lately.  Before  the  t(;stator*8  death,  the  present 
Sir  Henry  Charles  Ibbotson,  the  eldest  son  of 
Sir  Charles  Ibbotson,  was  born,  and  has  now  ai- 
tained  the  age  of  21.  'Ilie  question  is,  who 
became  entitled  to  the  subjecto  of  the  speci£c 

gift? 

The  Vice-Chanxei.lor  said,  the  words  ic 
this  case  are  singular,  and  unlike  the  words  io 
any  other  case.  The  gift  is  in  the  form  of  t 
simple  declaration  of  trust,  not  requiring  am 
settlement  to  be  executed.  It  has  no  such  qiu- 
lifpng  words  as  are  found  in  the  case  of  GiK'f 
V.  Grosvenar^  (a)  and  other  cases,  namely,  "  s 
far  as  they  can  by  law,**  or  *'  as  far  as  the  ruV 
of  law  or  equity  will  permit.**  The  gift  refema^ 
to  the  limitotions  in  the  settlement  and  in  t^ 
will  of  the  mansion-house  meant  to  pass  the  chat- 
tels in  succession  ;  but  the  trust  is  so  expre«'fci 
that  if  it  were  literally  carried  into  efiect  it  viifi 
have  happened,  to  use  the  expression  of  Loid 
Eldon  in  Ware  v.  Polhill  (6)  that  uo  tcu::: 
in  tail  of  the  age  of  2 1  years  might  have  b«en  a 
the  possession  of  the  mansion-house  for  two  ccr.- 
turies,  and  consequently  the  absolute  bterest  a 
the  plate  and  other  articles  would  not  have  vesttii 
during  that  time.  In  Marshall  v.  HoUimajf^c^ 
the  same  great  authority  says,  '*  The  trust  in  thii 
case  for  accumulation  I  think  bad,  becaasc  it 
may  last  for  ages.*'  And  under  the  will  of  Si: 
Henry  Carr  Ibbotoon  the  suspension  of  the  vestae 
of  the  chattels  might  have  endured  for  »§«. 
The  fact  that  a  tenant  in  tail  of  the  age  of  il 
years  has  become  possessed  of  the  naansioa-lwcw 
within  the  space  of  2 1  years  from  the  deitb  i 
the  testator  is  immaterial,  fbl^  the  validity  of  the 
gift  must  be  determined  by  considering  bo«  t 
stood  at  thev4eath  of  the  testator,  and  unkss  a 
was  then  such  as  that,  if  it  ever  took  e^  ^ 
all,  it  must  of  necessity  have  vested  the  absols* 
interest  in  some  one  within  the  period  aSovol 
by  law,  it  was  bad  then,  and  must  be  so  nc*> 
For,  as  Shr  W.  Ormtsaid  in  Lord  Somihmfm 
V.  Marqui$  of  Hertford  (d),  an  «x«cirtoiT  ^ 
vise  exceeding  the  allowed  limita  is  bad  in  t^: 
and  in  Tollemaohe  ▼.  Earl  of  Coventry  ((■ 
Lord  Brougham  says,  '*  to  aigue  from  thefrt 
that  the  person  was  in  esse  at  the  date  of  t% 
will  who  became  Lord  Vere  is  to  rely  up<*/* 
accident.  The  event  might  have  been  otherwifc 
He  would  not  ex  necessiiafe  answer  the  desctf* 
tioa  within  the  allowed  period ;  the  estau  la^ 
be  Certain,  so  as  within  the  time  to  vest  in  >fas 
person  described.*'  And  upon  the  fullest  o»* 
sideration  I  am  of  opinion,  that  so  far  as  ibc  j^ 


(a)  5  Mad.  337. 
(A)ll  Ve«.J.283. 
((/)  2  Ves.  &  B.  62. 
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s  framed  to  uke  effect  after  the  death  of  Sir 
arles  Ibbotson,  it  was  roid.     Whether  it  was 

ii  as  a  gift  to  Um  for  life  only,  and  void  as  a 
t  in  remainder  after  his  death,  or  whether  it 
:ht  be  eonetnied  as  a  gift  abaolutelj  to  Sir 
arles  Ibbotson,  aeeording  to  what  seems  to 
re  been  the  opinion  of  Lord  Brougham-  npon 
!  <rift  in  Lora  Vere*8  will  to  the  third  Lord 
re,  it  w  not  neoesMry  to  decide,  hecause  Sir 
aties  Ibbotson  was  residuary  legatee.  Upon 
;  whole,  I  think  that  under  the  will  of  Sir 
•nry  Carr  Ibbot8oi»,  Sir  Charles  Ihbotson  took 
^  hitelr  the  snhjects  of  the  specific  gift. 
From  this  decision  the  present  Appkal  was 
"iiiht. 

For  the  appellant  the  following  cases  were 
(d :  ToUemache  ▼.  Earl  of  Coventry  (ante) 
ncpr  V.  GroenenoTy  (ante)  Lord  Southampton 
the  Marquis  of  Hertford. 
Against  the  appeal  Proctor  v.  the  Bishop  of 
:fh  and  Wells,  2  Hen.  Blacks.  358.  and  cases 
re  cited. 

The  Lord  Chanobllor  found  great  fault 
th  the  form  of  the  suit.  His  Lordship  said, 
'.  e.^tate  of  Sir  Hemy  had  not  been  adminis- 
e(},  nor  debts  paid,  and  here  were  persons 
n tending  about  a  residue,  when  it  might  turn 
t  that  no  residue  at  all  existed.  This  at- 
npt  to  get  decisions  on  points  in  a  case  not  ripe 

hearing,  added  much  to  the  delays  in  tne 
ministration  of  justice,  and  although  he  would 
nde  this  case,  because  it  was  heard  below,  yet 

every  future  case  he  would  refuse  to  hear, 
til  the  cause  came  on  id  a  proper  form. 


ROLLS'  COURT,  June  3. 


Rayker  v.  Grs^n. 

sDORand  Purchasbb. — Right  to  specific 
jierformance^-laKCusA  —  Lapsb  of  timb— 
Bar  to  reliefs 

The  hiU  in  this  eause  was  iled  by  the  plaintiff, 
s.  Rayner,  to  compel  the  specific  performance 
an  agreement  which  he  had  entered  into,  in 
18,  with  John  Smith,  deceased,  for  the  pur^ 
a&e  of  certain  amall  cottages,  gardens,  and 
:hards,  situate  at  Knave^s  Beeoh,  near  Chip- 
^g  Wycombe,  in  the  County  of  Bucks,  subject 
the  life  interest  of  the  said  John  Smith  and 
rah  his  wife.  The  price  agreed  upon  was 
'^0,  thirty  of  which  was  paid  on  the  execution 
the  aoreement,  but  no  legal  assurance  was 
idc.  John  Smith  died  en  the  4th  of  Novem- 
r,  1 823,  and,  as  he  was  desirous  that  his  wife 
'uld  know  nothing  of  the  sale,  he  made  his 
•,  by  which  he  gave  the  property  to  her,  and 
fOinted  Messrs.  Green  and  Ponsiord,  the  latter 
whom  alona  proved|  esecutors  of  his  will. 


Mrs.  Smith,  bjr  her  will,  gave  die  premises  to 
various  persons,  who  in  the  course  of  the  argu- 
ment it  appeared  were  not  before  the  court,  and 
died  on  the  16th  of  July,   1824.     Upon  the 
decease  of  Mrs.  Smith,  some  negotiation  took 
place  respecting  the  estate,  and  in  1 826  a  drafi 
of  an  assignment  was  prepared,  but  was  never 
executed.    John  PonSford  shortly  a^r  died,  and 
it  was  alleged  that  Mr.  Green  took  upon  htmsetf 
the  management  of  the  property,   and  entered 
into  the  receipt  of  the  rents.     The  business, 
however,  was  thus  suffered  to  rest  till  the  prasent 
bill  was  filed.     It  was  now  objected  by  the  dee- 
fendants  that  the  plaintiff  had  no  right  to  the 
performaBce  of  the  agreement  which  had  been 
made,  in  consequence  of  the  lapse  of  time  which 
I  had  been  suffered  to  pass,  but  this  formed  no 
1  obstacle,  as  the  last  tenant  for  life  did  not  die 
I  till   1824,  and  two  years  and  upwards  were 
I  allowed  to  pass  in  negotiation.      Mr.  Green, 
'  however,  denied  that  he  acted  as  executor  of  (he 
;  will  of  John  Smith ;  hot  it  waa  proved  that  he 
I  had  been  in  receipt  of  the  rents,  and  had  acted 
as  the  lessor  of  the  premises. 
I     Mr.  Pemberton^  for  the  defradant  Green,  in- 
sisted that  the  neglect  to  enforce  the  agreemaot 
I  till  1834  was  a  bar  to  relief;  there  were,  bow- 
ever,  not  proper  parties  before  the  court.     The 
property  sold  was  described  as  freehold.     Updn 
the  first  hearing,  the  devisees  of  Sarah  Smith 
were  ordered  to  be  brought  before  the  court.  The 
plaintiff,   however,  insisted   that  the  premises 
were  leasehold,  and  had  filed  a  supplemental  bill 
and  had  brought  a  limited  administrator  betee 
the  court.     In  this  state,  therefore,  if  the  aiiit 
was  allowed  to  proceed,  no  decree  could  be  made, 
and  that  more  especially  as  the  very  evidence  of 
the  plaintiffs  showed  that  a  part  of  the  propeity 
had  been  taken  by  the  parish  officers  of  Chipping 
Wycombe,  and  had  been  sold  by  them  for  the 
maintenance  of  one  of  the   devisees  of  Sacah 
Smith. 

Lord  LANGDALBy  stopping  Mr.  Pemberton, 
said  it  was  clear  no  decree  could  be  made  for  the 
plaintiff,  for  upon  his  own  evidence  it  appealed 
that  a  part  of  the  estate  had  been  sold  and  de- 
livered to  somebody  else.  The  only  thing  to 
consider  was,  whether  the  plaintiff  ought  to  bMve 
the  further  indulgence  of  bringing  other  parties 
before  the  court.  The  agreement  made  waa.4o 
i  have  been  carried  into  efiect  immediately^  The 
conveyance  might  have  been  made,  and  the  .piir- 
chase«money  paid,  but  nothing  waa  done  diuiag 
the  lives  either  of  John  Smith,  or  Sarah*  his 
,  wife.  After  their  deaths  an  assignment  was  piee- 
pared,  and  Green  was  to  have  proved  thc^wtill 
for  the  purpose  of  executing  the  deed;  thii,^1ir- 
ever,  went  off,  and  he  never  became  thei  legal 
personal  representative  of  John  Smith,  being 
nothing  more  than  a  formal  party,  and  not  bene- 
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ficiRlIy  interested.  It  did  not  appear  to  bint 
(Lord  Lfuigdide)  that,  if  further  parties  were 
added,  there  wae  any  probability  of  suocess  by 
the  pUinti£P,  and  therefore  he  considered  that  he 
ought  to  dismiss  the  suit  with  costs. 

Mr.  Parker^  sen.  said  he  appeared  for  Mrs. 
Ponsford.  She  was  made  a  party  merely  because 
some  of  the  deeds  had  come  into  her  hands ;  he 
trusted^  therefore,  that  his  client  would  be  con- 
sidered entitled  to  her  costs. 

Lord  Lai4GDalb  thought  that  she  was  entitled, 
and  that  they  ought  to  be  paid. 


COURT  OF  QUEEN'S    BENCH.-^Junk  8. 
Sittings  in  Banco. 

LoBD  Camoyb  v.  Scur. 

BaiLMSNTs — Whether  where  a  person  obtains 
a  IwrsefoT  trials  employs  an  experienced 
person  to  mahe  the  trial,  and  the  horse  runs 
away  and  is  hilled^  the  borrower  is  respon^ 
sible  for  the  value  of  the  horse. 

We  fully  reported  this  case  in  our  last  week's 
number, (a)  which  was  an  action  in  which  the 
plaintiflT  alleged  that  he  was  possessed  of  a  mare 
of  great  value,  and  that  the  defendant  had  her 
in  his  care  and  custody  for  the  purpose  of  trying 
her,  and  that  he  did  not  take  proper  care  of  her, 
in  consequence  of  which  she  died.  The  defen- 
dant did  not  try  her  himself,  but  placed  upon  her 
back  an  experienced  groom^  who  was  thrown, 
and  the  mare  was  killed.  The  question  put  to 
the  jury  by  the  learned  judge  who  tried  the  cause 
(CoLCRiDGB,  J.)  was,  whether  the  defendant  was 
right  in  allowing  the  groom  to  ride  the  mare  ? 
The  plaintiff  was  non-suited. 

Mr.  Kelly  moved  for  a  rule  to  show  cause  why 
the  non-suit  should  not  be  set  aside  and  a  new 
trial  granted,  on  the  ground  that  the  defendant 
had  only  the  plaintiflrs  permission  to  try  the 
mare  himself,  and  had,  therefore,  no  right  to 
allow  another  person  to  ride  her  without  leave  of 
the  plaintiff. 

Lord  Demmav  said  that,  according  to  this  ar- 

gument,  if  a  gentleman  wished  to  purchase  a 
orse  for  his  groom  to  ride,  and  said,  '*  Get  upon 
it,  and  see  if  you  like  it,*'  that  was  to  be  con- 
sidered a  conversion.  Thb  could  not  for  a  mo- 
ment be  supposed.  The  defendant  has  not 
abused  the  leave  given  to  him,  and  was  justified 
in  deputing  an  experienced  person  to  ride  the 
mare  for  the  bond  fde  purpose  of  trying  her 
paces,  in  order  that  he  might  determine  whether 
or  no  he  would  purchase  her. 
Rule  -refused. 

(a)  Ante,  p.  00. 


COURT  OF  COMMON  PLBA9. 
May  12. 
Sittings  in  Banco. 

Parkeb  v.  Mitcbbll. 

Right  of  Way. — Construction  of  2  and 
3    W.  IV.  e.  71,  s.  2.^Pleading. 

This  was  an  action  of  trespass,  to  which  tie 
defendant  pleaded  a  justification,  under  the  etxtute 
2  and  3  W.  4,  c.  7 1, 8.  2,  and  set  ap  a  usage  for 
20  years  and  40  yearsi  by  two  of  his  Pleas.  It 
was  tried  at  York  before  Coleridge^  J.  who  was 
of  opinion  that  the  pleas  were  not  made  out,  br 
reason  of  the  evidence  not  showing  oter  for  th< 
last  4  or  5  years,  and  the  plaintiff  therefoce  had 
a  verdict. 

Mr.  Alexander  now  moved  for  a  rale  to  shcn 
cause  why  that  verdict  should  not  be  set  aside. 
and  a  new  trial  granted  on  the  ground  of  misdi- 
rection, and  sited  Payne  v.  Shedden,  {a)  whtrr 
a  plea  of  20  years*  right  of  way  was  held  not  to 
be  defeated  by  proof  an  agreea  alteratioo  in  the 
line  of  way,  nor  by  a  temporary  non-oser  nuder 
an  agreement. 

Lord  DBNMANy  C.J. — Your  argument  woo^i 
give  you  a  right  if  at  the  distance  ot  20  years  roa 
could  shew  a  user  for  one  year,  though  there  mu 
then  a  non-user  for  19  years ;  and  tbus  a  nsn- 
user  for  19  years  would  in  £ut  establirfi  tlir 
claim. 

Patteson,  J. — Payne  r.  Skedden  6epto6sa 
on  an  agreement,  and  the  non*aaer  was  woeomtuA 
for  by  that  agreement.     That  is  not  so  here. 

CoLBRiDOK,  J. — In  a  case  like  thal«  yon  need 
not  ask  the  jury  to  make  any  preaamptioii,  for  the 
agreement  would  prove  every  thins;.  There  is  » 
necessity  to  prove  a  user  up  to  the  very  time  oi 
of  action  brought.  You  might  as  well  aigae  if 
you  traced  back  a  user  for  19  yean,  joa  m^ 
ask  for  the  presumption  of  another  year's  user  lo 
be  made  in  your  favour;  yet  it  has  been  deadd 
that  that  cannot  be  done. 

Lord  OBNMAK.*»Uaer  up  to  the  very  dsj  of 
action  brought  is  not  requifed,  but  user  up  to  s 
reasonable  time  must  be  shewn ;  and  certainly 
three  or  four  or  five  years'  user  CMinot  be  pi«- 
sumed  in  order  to  support  a  plea  of  tbn  kind. 

The  rest  of  the  Court  concurred. 

Rule  refuted. 

May  28. 
&ttings  in  Banco, 
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Masom  v.  Gbaham. 
Distringas. — Practick. 
Mr.  Sergeant  Manning  moved  for  a 
distringas  in  this  case  to  compel  the 
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he  defeDdanty  Captain  Graham.  It  appeared 
n  tbe  affidaWty  that  repeated  attempts  had 
Q  made  to  serve  the  defendant  with  the  writ 
>ummons,  but  that  he  had  kept  out  of  the 
-  to  avoid  being  served ;  and  on  the  last  oc- 
100  but  one  of  the  deponent  calling  to  serve 
I,  the  defendant  gave  directions  that  the  next 
s  he  called  he  should  be  given  in  charge  to 
>)lce  officer.— Rule  granted. 


June  3. 


Sittings  in  Banco. 

Thomsoit  v.  Fabdin  and  othbrs. 

PLEviN. — JuaisDicTiON  of  the  Sheriffs  of 
.oNDON — Whether  it  is  competent  for  one 
ftfi£Tn  personalty  to  execute  the  duties  of 
he  office,  there  being  two  Sheriffs. 

Ws  was  an  action  on  a  replevin  bond,  in 
ch  the  decUration  alleged  that  the  defendant 
a  tenant  of  the  plaintiff,  who  had  distrained 
rent ;  and  that  thereupon  the  defendant  went 
re  Sir  Moses  Montefiore,  one  of  the  Sheriffs 
.ondon,  and  obtained  a  replevin  upon  the 
il  terms.     The  case  now  came  before  the! 
t  on  a  demurrer  to  the  declaration,  on  the , 
tnd  that  Sir  Moses  Montefiore,  as  one  of  the  < 
nffs,  had  singly  no  jurisdiction  to  grant  a 
?vin. 

Ir.  Serjeant  Ooulbuntf  for  the  demurrer, 
^  the  question  to  be,  whether,  there  being 
Sheriffs  of  London,  it  was  competent  for  one 
hem  to  execute  personally  the  duties  of  the 
e  of  both.  He  cited  the  statute  of  Mari- 
ne, 52  Hen.  3.  c.  21.  and  1 1  Geo.  2.  c  19. 
3.  which  gave  the  Sheriffs  their  power,  and 
ended  that  according  to  the  provisions  of  those 
ttes  there  was  no  power  given  for  one  of  the 
*i^  to  grant  a  replevin  bond. 
^r.  Peacock^  for  the  plaintiff,  cited  Rich  v. 
Thomas  Pleyer,  (a)  by  which  it  appeared 
the  Sheriffs  were  to  be  considered  as  dlistinct 
^iduals,  and  set  up  a  custom  for  the  Sheriffs 
ondon  to  grtuit  replevins  ieparatelg* 
INDAL,  C.  J. — The  shrievalty  of  London  is 
rent  from  that  of  Middlesex,  for  the  same  two 
3ns  who  are  the  sheriffs  of  the  former,  con- 
te  the  office  of  the  sheriff  of  the  latter ;  and 
]uestion  is,  whether  one  of  them  is  so  far  a 
rent  officer  from  the  other  in  the  city  of 
ion,  that  for  the  purpose  of  granting  this 
■nam  remediamj  he  may  give  a  replevin. 
e  can,  there  is  an  end  of  the  case,  because 
>tatate  of  Geo.  2.  says,  and  means  to  point 
iie  conclusion,  that  the  bond  may  be  taken 
^e  officer  who  grants  replevin.  Then  is  the 
done  by  one  sheriff  a  valid  act.     That  the 

(a)  Skin.  104. 


two  sherifis  are  considered  as  separate  oflfeers'  for 
some  purposes,  appears  from  the  authorities  be^ 
fore  the  court.(6)  I  think,  therefore,  that  the- 
allegations  in  this  declaration  are  sufficient,  am! 
that  the  plaintiff  is  entitled  to  judgment. 

Maule,  J — Here  there  are  two  sheriffs,  and 
the  name  of  each  of  them  would  satisfy  the  pre- 
cise term  of  that  statute.  The  statute  of  the 
I  ft  2  William  ft  Mary,  c.  12,  provides  that 
sheriffs  of  shires  may  grant  power  under  certain 
conditions  to  certain  persons  in  their  shires  also 
to  grant  replevins ;  but  that  does  not  apply  to 
cases  like  this,  where  the  sheriff  is  sheriff  of  a 
city  which  is  made  a  shhe.  The  object  of  the 
provision  clearly  was  to  extend  the  means  of  se- 
curing speedy  remedy,  and  no  doubt  the  reason 
why  It  was  not  made  applicable  to  sheriffs  of 
cities  was  that  in  such  cases  there  were  two  she- 
riffs to  apply  to,  each  of  whom  might  grant  re- 
plevin, in  the  same  way  as  each  of  the  agents  of 
a  sheriff  of  a  shire  might.  The  statute  of  Geo. 
2,  provides  that  all  sherift  granting  replevins 
may  assign  the  bonds  under  their  nanas  and 
seals,  and  that  provision  assumes  that  the  assign- 
ment and  replevin  are  to  be  made  by  one  officer. 
In  London  the  office  of  sheriff  is  performed  by 
two  persons,  but  I  cannot  say  that  the  assign* 
ment  must  be  by  both  of  them.  I  think  the 
case  of  Wilson  v.  Hobday  (c)  very  material,  if 
not  decisive  on  this  point;  and  this  case  certainly 
falls  within  the  line  of  reasoning  upon  which  that 
decision  was  arrived  at.  I  conceive  that  judg- 
ment must  be  given  for  the  plaintiff. 

The  other  judges  concurred. 

Judgment  for  the  plaintiff. 


COMMON  PLEAS.— Afoy  30,  1840. 

ORDBR. 

This  Court  will,  on  Tuesday  the  23rd  of  June 
next,  hold  sittings,  and  will  proceed  in  disposing 
of  the  business  now  pending  in  the  paper  of  New 
Trials.  On  the  same  23rd  of  June,  and  on  the 
six  following  days  (Sunday  excepted),  commenc- 
ing with  the  Country  New  Trials. 


COURT  OF  EXCHEQVER.^May  29. 
Sittings  in  Banco, 

Lamont  v.  Crook. 

SUBPOSNA  DUCES  TECUM. — Whether,  to  sup- 
port an  action  against  an  absentee  witness, 
it  is  necessary  that  he  should  have  been 
called  upon  his  svhpoena  in  court. 

This  action  was  brought  to  recover  damages 
for  not  obeying  a  subpoena,  and  on  the  trial 

{b)  Rich  V.  Sir  Thomas  Plejer. 
(c)  4  Han.  &  S.  130. 
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hsfore  Loid  Abinger,  at  Wcstmuaster,  his  Lord- 
ship, directed,  a  .nonsuit,  on  the  ground  that  it 
kad  not  been  proved  that  the  defendant  had  been 
called  upon  his  subpcgna,  at  the  time  the  cause 
eame  on  to  be  tried. 

The  defendant,  it  appeared,  had  been  sub- 
pflDDAed  to  appear  and  give  evidence  on  the  trial 
of  this  action  tor  the  plaintiff,  but  when  the  cause 
was  called  on  the  plaintiff  was  obliged  to  with- 
draw the  record  in  consequence,  as  it  was  alleged^ 
of  the  absence  of  the  defendant,  whom  he  consi- 
dered to  be  an  essential  witness.  A  rule  nisi 
had  been  obtained  for  a  new  trial,  and  cause  was 
qow  shown  against  it  by 

Mr.  Crowder,  who  contended  that  the  law 
was  consonant  with  the  universal  practice,  and 
that  there  was  no  obligation  cast  upon  the  defen- 
dant to  appear  io  court  till  he  had  been  called  by 
the  act  of  the  court.  This  wajs  an  action  on  an 
alleged  breach  of  duty,  and  the  question  was^ 
whal  that  duty  was  ?  This  It  was  urged  was  to 
appear  when  called,  and,  as  the  defeudant  had 
not  been  called,  it  would  follow  that  no  right  of 
action  accrued  to  the  plaintiff,  as  no  breach  of 
duty  had  been  committed. 

Mr.  Thesiger,  for  the  rule,  argued  that  the 
ceremony  of  calling  a  witness  was  not  more  than 
evidence  of  the  breach  of  duty,  and  not  that  it 
constituted  the  very  essence  of  the  matter.  The 
law  cast  an  obligation  on  witnesses  to  appear^  in 
order  to  testify  de  die  in  diem^  until  the  cause 
should  be  called  on  in  its  regular  course,  and  if, 
as  was  the  case  here,  the  witness  was  not  in  fact 
in  or  near  the  court,  the  calling  was  wholly  use- 
less and  an  idle  ceremony.  The  question  was, 
was  he  there  ready  to  give  evidence  ?  and  if  not, 
as  his  absence  had  caused  the  plaintiff  to  with- 
draw his  record,  he  was  bouna  by  law  to  reim- 
burse the  plaintiff  the  costs  of  that  delay. 
'  The  Court  was  of  opinion  that  an  action  wof 
inaintainable  against  an  absenting  witness, 
Aoogh  he  might  not  have  been  called  upon  his 
'Buhpana^  if  it  were  proved  that  he  had  ab« 
sented  himself  in  such  a  way  that,  even  i£  he 
.  were  called  to  appear  in  court,  he  could  not  pos- 
sibly do  so. 

Rule  absolute. 


order  has  been  s^ved  pp  the  party  or  \a%  attor^ 
ney,  and  discharged.  | 


COURT  OP  REVIEW.— J««f  6. 


COURT  OF  EXCHEQUER. 

Ordbr. 

May  27,  1840. 

It  is  resolved  by  the  judges,  that  when  a 
jfidge's  order  is  made  a  rule  .of  Court,  it  shall  be 
a  part  of  the  rule  of  Court  that  the  costs  of 
malcing  the  order  a  rule  of  Court  shall  be  paid  i 
by  the  party  against  whom  the  order  is  made^ 
providea  an  affidavit  be  made  and  filed  that  the 


Fiat  against Green. 

SuPBRSBPRAS— riZ/^rA^  {^.  a  Baukmj^  to 
Supersedeas  nfUhoaU  pa^fment  qf  Fea. 

In  this  case  the  bankrupt  had  compouDdd 
with  his  creditors  by  a  payment  of  5s,  m 
pound,  and  had  obtained  the  consent  of  all 
them  to  a  supersedeas :  a  difficulty  however 
upon  the  application  niadf.  by  the  banbttpt 
the  writ,  the  Commissioners  having  refused 
certify,  because  the  bankrupt  had  not  paid  i 
fees  required  by  the  statute. 

Mr.   Anderton  now  again  applied    (o  i 
Court  on  the  subject  on  behalf  of  the  ban 
and  prayed  the  writ. 

Sir  J.  Cross. — By  a  general  order,  issoed 
the  year  1818,  a  bankrupt,  having  obtamed 
consent  of  all  his  creditors,  is  dedared'entideii 
a  supersedeaSj  and  the  same  rule  requires  co 
roissioners  to  adjourn  the  choice  of  assignees 
order  to  allow  time  for  such  an  apnlicasioo 
the  present  case  th^  commissioner  has  a<^ 
the  proceedings  for  that  express  purpose. 
rule  does  not  require  the  certificate  of  the 
missioner;  but^  m  practice,  and  for  facility. 
Court  has  been  accustomed  to  require  itas  the 
proof  of  the  consent  of  creditors.  Here  the  ( 
missioner  refuses  to  certify,  not  because  be  : 
unable  to  do  so,  but  because  certain  fees  art  tt 
paid.  A  right  to  have  a  supersedeas  is  a  rif^ 
belonging  to  the  bankrupt,  and  if  all  that  u  » 
quired  has  been  done,  it  is  not  in  the  power 
the  commissioner  to  say  whether  or  not  the 
shall  be  concede^.  I  cannot  think  the  baii 
bound  to  pay  these  fees  in  question,  which 
Act  of  Pftrlivnent  says  are  to  be  paid  br 
assi^ees  out  of  the  estate,  and  which,  tfaeid 
until  funds  accrue,  cannot  be  paid.  It  is 
justifiable  to  refuse  to  supersede  bcca^ise 
cQmmissioner  has  refused  to  certify ;  and  i 
therefore  of  opinion,  having  well  weighed 
matter,  and  given  it  my  most  atteotrve 
ation,  that  the  petitioner  is  entitled  to  have 
fiat  superceded. 

Order  for  supersedeaSf  as  prayed,  aBovedi 


PREROGATIVE  COURT— J6y  9. 

Will  of  Albxandbr  £lus»  Es^ 
New  WiU  Aet^AUeeUKiim 


The  deceased  died  on  the  521al  si  April  m 
Previous  to  his  decease  he  dietalellv^t 


Late  Repoi'ts. 


Ill 


s  uncle,  by  which  he  gave  iSlOOO  to  each  of 
4  three  sisters,  and  made  his  brother,  AVilliam 
lis,  residuary  legatee.  The  deceased  signed 
Is  paper  in  the  presence  of  his  uncle,  and  in- 
med  latter  that  the  execution  required  to  be 
ested  by  two  witnesses.  These  persons,  on- 
tunately,  did  not  sign  their  names  in  the  room  in 
lich  the  deceased  was,  but  carried  the  paper  into 
adjoining  room,  separated  only  by  a  passage, 
(h  both  doors  being  open.  They  could  hear 
\  deceased  breatb^  but  they  could  not  see 
n,  nor  he  them. 

Mr.  NichoU  applied  for  probate,  but  ad- 
tted  his  fear  that  the  application  was  hope- 
s. 

Sir  H.  j£NNEB  said  the  Court  unfortunately 
i  DO  discretion,  but  is  bound  by  the  terms 
the  Act  of  Parliament,  and  as  the.  witnesses  at 
time  of  atte&tation  were  not  either  actually  or 
.structively  in  the  presence  of  the  deoeaaed*  I 
St  reject  ^e  motion  for  probafeQ^thoughi  it  is  a 
y  hard  case. 
Profjate  refuud. 


.AW  OF  Ma«biaob.— We  beg  to  call  the  attcn- 
1  of  onr  reatfcri  to  a»  advertisement  .In  another 
t  of  oar  paper  reiatinn^  to  nstraiatt  on- aiarriage, 
ch  we  hope  to  see  shortly  pi)»ct*d  upon  some  cer- 
basis,    consistent  with  soond   reason  and  good 
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REVIEW  OF  NEW  BOOKS. 


EPORT   of  the    BlUI!fTim&  C»VRCH-HATB 

Cask. 

ntj  and  Joslio  v.  Border^  to  which  u 
ipl^ended  Gaudern  v.  Siiby.  Second 
'dition,  by  Cuthbbrt  William  Johnson, 
esq.  of  Gray's  Inn,  one  of  the  Counsel  in 
he  cause.  London,  Kichards  and  Co. 
94,  Fleet  Street;  1840. 

'Ve  cannot  do  better  in  noticing  this  book 
11  borrow  the  opinion  of  Lord  Denman.  It 
^*  a  very  able  pamphlet"  and  is  written  upon 
rery  important  subjeqt  now.  in  agitation 
)ughout  the  kingdom.  We  observe  by  the 
pertisement,  that  the  first  part  of  the  Re- 
t  is  written  by  Mr.  Gboroe  Wm.  JoHrNSOK, 
^  of  the  Supreme  Court  at  Calcutta,  and  the 
it  ions  are  printed  chiefly  from  Mr,  Gumey's 
is,  and  contain  the  arguments  on  the  De- 
Ter,  and  the  judgment  in  full  given  by  Lord 
NMAy,  in  the  Court  of  Queens  Bench,  on 
I  St  of  the  last  month.  The  case  came  before 
court  upon  a  demnrrer  to  a  declaration  in 
htlntioa,  directed  to  the  Judge  of  the  Con- 


sistory Court  of  the  Bishop  of  London,  i^uirin^if 
him  to  proceed  no  further  against  the  plaintiff 
for  the  recovery  of  a  supposed  Church-rate  laid 
on  the  parishioners  of  Braintree  bv  the  Church* 
wardens  alone,  notwithstanding  the  Vote  of  a 
Vestry  by  which  the  rate  was  refmed.  The 
Consistory  Court  decided  against  this  defence, 
and  thus  raised  the  question,  Whether  the 
Churchwardens  have  power  to  impose  a 
Church-rate  against  the  declared  will  of  the 
inhabitants  in  Vestry  assembled  ^ 

The  w<»>k  before  us  gives  a  very  fiill  and 
able  report  of  the  judgment  pronounced  by 
Lord  Dbnman,  from  which  we  select  th# 
fbliowiiig  extracts. 

In  debating  this  question  at  the  bsr,  th^ 
ancient  doctrine  that  by  the  custom  of  England, 
the  inhabitants  are  bound  to  repair  the  body  of 
the  church,  and  to  enclose  the  churchyard  was 
not  disputed,  a  doctrine  fuUy  stated  by  Uol^  C. 
J.  as  quoted  by  the  Queen's  Advocate,  in  ar- 
guing the  present  case  in  the  Consistory  Court. 
"By  the  civil  and  canon  law  the  parson  is  obliged 
to  repair  the  whole  churchy  and  so  it  is  in  aU 
Christian  Kingdoms  but  in  Englandj  for  it  is  by 
the  peculiar  law  of  this  nation  that  the  parish'' 
loners  are  charged  with  the  repairs  of  the  body 
of  the  church.'*  (a) 

This  is  undoubtedly  a  legal  troths  as  old  as 
say  in  our  .books.  Lord  Coke  in  his  Commen- 
tary on  the  statute  or  writ  of  drcumspecte  agatis 
(2  Inst.  489),  and  that  on  the  articulieleri 
(ib.  653),  and  in  numerous  other  pbc^  dis- 
tinctly lays  it  down,  and  all  the  authorities  ace 
the  same  way ;  and  though  the  period  of  the 
earliest  Church-rate  does  not  appear  to  be  as- 
certained, we  may  safely  assume  that  the  expence 
reqpired  for  this  purpose  was  always  defrayed  \^y 
means  of  a  rate  levied  on  the  parishionere, 
neither  was  that  proposition  denied  on  the  pa^t 
of  the  plaintiff,  or  that  a  Church-rate  is  matter 
of  Ecclesiasticid  cognizance,  or  that  the  Church- 
wardens are  entrusted  with  the  expenditure  of 
the  rate  so  levied,  or  liable  to  spiritui^.  censures 
for  neglect  of  their  duty  therein.  But,  the 
question  is,  whether  in  case  of  refusal  by  the 
parishioners,  the  Churchwardens  are  empowered 
to  impose  a  rate  for  that  purpose,  and  indeed 
compellable  by  spiritual  censures  so  to  tax  their 
fellow  parishioners. 


The  plaintiff  in  this  present  sui^;  has  the  rigH( 
to  cast  the  burden  of  proof  on  his  adversaries. 


(a)  Hawkim  v.  Rous*  Carthew,  360^; 


vj' 
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Notice  to  Correspondents,  ^, 


The  law  requires  clear  demonstration  that  a 
tax  is  lawfully  imposed.  No  Act  of  Parliament 
vests  in  the  parish  officers  such  a  power  as  these 
have  exercised,  nor  recites  that  such  a  power 
exists,  by  common  law  or  custom.  No  book  of 
reports  affirms  it ;  no  such  usage  in  fact  prevails 
in  the  land;  an  opposite  usage  prevails,  the 
Church-rate  is  constantly  imposed  by  the  in- 
habitants in  vestry  assembled. 

In  Gibson's  Codex  220,  it  is  said,  *'  Rates 
for  reparation  of  the  church  are  to  be  made  by 
the .  Churchwardens,  together  with  the  parish- 
ioners assembled,  upon  notice  given  in  the 
church.  And  the  mijor  part  of  them  that  ap- 
pear shall  bind  the  parish,  or  if  none  appear, 
the  Churchwardens  alone  may  make  the  rate, 
because  they,  and  not  the  parishioners,  are  to  be 
cited  and  punished  in  defect  of  repurs." 


Such  is  the  form  of  the  rate  in  all  the  books 
of  practice. 

On  the  hearing  of  the  present  case  before  Dr. 
Lushington,  that  learned  Judge  interposing, 
pointed  out  many  apparent  incongruities  in  the 
statement  of  facts,  in  Gaudern  ▼.  5i/6y,  saying 
that  it  teemed  with  eccentricity.  It  is  tolerably 
clear  that  it  was  that  case  alone  which  induced 
htm  to  decide  the  present  case  as  he  did.  Sitting 
in  the  Consistory  Court,  he  felt  himself  con- 
strained by  the  decision  of  the  Court  of  Arches, 
being  a  court  of  superior  authority,  to  hold  the 
present  Church-rate  legal  and  binding. 

^n  able  pamphlet  has  been  published  since 
these  remarks  were  made,  reporting  that  case^ 
and  containing  a  statement  of  facts  which 
appears  to  remove  much  of  the  uncertainty 
alluded  to  by  Dr.  Lushington.  (b) 

But  the  great  fundamental  objection  remains 
in  its  full  force.  However  binding  on  the  Con- 
sistory Court,  and  however  respectable  in  itself, 
an  insulated  decision  by  the  Court  of  Arches  is 
not  binding  in  Westminster  Hall. 


The  conclusion  at  which  we  arrive  is,  that 
the  Court  Christian  was  wrong  in  over-ruling 
the  defensive  allegation  of  the  parishioners,  that 
the  rate  was  made  against  the  wishes  of  the 
majority  in  vestry  assembled,  on  the  ground  that 
this  supposed  Church-rate  was  a  nullity,  as 
having  been  made  by  persons  who  had  no  au- 
thority to  make  one  in  defiance  of  the  declared 
dissent  of  the  vestry,  and  that  the  court  decided 
erroneously  in  proceeding  to  give  judgment  for 
enforcing  it. 

(b)  Lord  Denman  here  leferred  to  tlio  1st  Edition 
ofthlsftvoct 


NOTICE  TO  CORRESPONDENTS. 


E.  A.  read  "  incapable.'* 

J.  C.  W.  5,  Gray*8  Inn-square,  apply  it  d 
Publishers,  and  you  will  receive  a  satJafnlJ 
reply. 


T  AW  OF  MARRIAGE.— At  a  Meeting  j 

■*^  parties  aggrieved  by  the  existing  nsiai 
ions  upon  Marriage,  held  at  the  Office  4 
Messrs.  Crowdbr  &  Maynard,  No.  3, 1AM 
sion  House  Place,  London,  on  Thursday,  d 
2 1  St  of  May,  a  Committee,  consisting  of  m 
of  the  gentlemen  present,  was  appointed  (wi 
power  to  add  to  their  number)  to  take  the  od 
cessary  steps  for  obtaining  a  repeal  of  the  oi 
JECTIONABLB  restrictions  upon  Marriage,  iii 
more  particularly  that  which  prokUnfs  married 
with  a  deceased  Wife*s  Sister  ;  and  it  was  r« 
solved,  that  the  objects  of  the  Meeting  shocl 
be  forthwith  published  in  such  of  the  LonU 
and  Provincial  Papers  as  the  Committee  nigt 
think  proper,  with  a  view  to  obtain  the  actif e  c^ 
operation  of  all  parties  interested. — Comauid 
cations  to  be  addressed  to  Messrs.  Crowder  t^ 
Maynard,  as  above. 
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3N   THE    ENGLISH    LAW 

or 

BAILMENTS. 

{CotUiHued  from  page  100.) 


T£  have  shown  that  in  England  the 

burthen  of  proof  of  negligence  is  on  the 

lor,    and  that  proof  merely  of  the  loss,  is 

sufficient  to  put  the  bailee  on  his  de- 
?e.  Bat  this  is,  with  certain  exceptions, 
to  innkeepers  and  carriers^  and  to  which 
will  now  direct  attention, 
f  we  turn  to  the  Roman  law,  we  find  the 
ctors  declared  that  Ship  Masters,  Inn- 
jers  €ind  Stabie-keepers^  if  thej  did  not 
ore  iv^hat  they  had  received  to  keep  safe, 
;^meDt  should  be  given  against  them. 
i^autsB  cauponesstabalariiyqaod  cuj  usque 

uia  ibre  recnperint,  nisi  restitaent,  in  eos 
Lcium  4iabo/*(^)  Gaius  says,  that  although 
<a)  Pothier  Paad.  Lib.  4.  tit.  9. 


neither  ship  masters,  nor  innkeeperSf  nor 
sttf&le^kecpers  receive  a  oompensation  for 
mere  custody ;  but  ship  masters  for  carriage 
of  goods;  and  innkeepers  for  entertainment 
of  thcdr  guests ;  and  stable-keepers  for  the 
keeping  of  cattle^  yet  that  they  were  bound 
for  custody  of  the  thing,  in  like  manner  a« 
a  fuller  and  tailor  are  bound  fer  costody 
of  the  thing,  ew  ioeato,  although  ikey  receive 
their  cfrnipcnsation,  not  strictly  for  custody, 
but  for  the  exercise  of  their  art.  (b) 

In  regard  to  iNNKasPEas,  Loan  Kbntoh 
thus  described  their  duties-^they  are  bound 
by  law  to  receive  guests  who  come  to  their 
inns,  and  are  also  boand  to  protect  the  pro* 
perty  of  those  guests.  They  have  no  option 
either  to  receive  or  reject  guests,  and  as  they 
cannot  refuse  to  receive  goesls^  so  neither 
can  they  impose  unreasonable  terms  ou 
I  them,  (c)    An  Innkeeper,  by  the  common 

(b)  Digest.  Lib.  4.  tit  9. 1.  6-    Jones's  BaHnu  04. 

(c)  Kirkman  v.  Shawcrou,  6  Term  Rep.  17. 
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114  On  the  English 

law  is  liable  to  answer  for  all  goods  lodged 
in  bis  inn  by  his  guest ;  he  is  responsible  for 
the  acts  of  bis  servants,  and  also  for  the  acts 
of  hb  guests ;  or,  according  to  the  Register 
Srevium,  by  the  custom  of  the  realm,  he  is 
bound  to  keep  the  goods  and  chattels  of  his 
guests  which  are  within  his  inn,  without  sub- 
traction or  loss,  day  and  night,  so  that  no 
damage  shall  come  to  them,  from  his  neg- 
ligence or  that  of  his  servants.  He  cannot 
discharge  himself  from  his  liability  by 
alleging  that  he  left  the  goods  under  the 
special  care  of  the  guest,  by  delivering  to 
him  the  key  of  the  chamber  in  which  they 
were  locked;  and  it  is  not  necessary  to 
prove  negligence  in  the  innkeeper,  in  order 
to  charge  him  for  the  loss  of  goods  in  the 
inn ;  but  he  must  discharge  himself  by  shew- 
ing negligence  or  fraud  in  the  guest,  {d) 
Where,  however,  a  guest  had  a  private  room 
in  an  inn,  chosen  by  himself  for  the  purpose 
of  exhibiting  his  goods  for  sale,  and  the  host 
at  the  same  time  that  he  granted  the  use  of 
it,  told  him  that  there  was  a  key,  and  that 
he  might  lock  the  door,  which  he  neglected 
to  do,  it  was  determined  that  the  host  was 
not  liable  for  the  loss  of  these  goods.  (^)  The 
custody  of  goods  in  an  inn  may  be  considered 
as  accessary  to  the  principal  contract :  and 
the  money  paid  for  the  apartments  as  ex- 
tending to  the  care  of  the  box  or  portman- 
teau, {/)  and  the  protection  is  not  confined 
to  the  goods  of  persons  going  to  and  con- 
tinuing in  the  inn  as  guests ;  for  if  a  person 
carry  a  horse  to  an  inn,  and  leave  him 
there,  the  innkeeper  is  liable  to  make  good 
any  loss,  {g) 

In  Bennett  v.  Mdlor  the  plaintiff's  ser- 
vant came  to  an  inn,  and  desired  to  have 
the  liberty  of  leaving  his  master's  goods, 
which  he  could  not  dispose  of  in  the  market, 

(d)  42  Ed.  3. 11  a  CayU$  case,  6  Co.  32. 

(c)  JBurg«t$  r,  CUnunUy  4  Mau.  &  Selw.  306; 
Starkie  N.  P.  261.  See  also  Famworth  ▼.  Paek- 
fcood,  Id.  249. 

(/)  18  Hi«:4a7»:  JiOMi^.  Aiilia.  %4. 

3ailUtfffl#aiif1»iiHlll   MS,  S  Lord  Rayro. 
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until  the  nex>  week ;  that  propoail  was  re- 
jected by  the  innkeeper,  and  the  servant  sat 
down  in  the  inn»  had  some  liquor,  and  paf 
the  goods  behind  him,  when  he  got  up  tbe 
goods,  were  missing.     Ashubst,  J.,  beld, 
that  although  this  request  was  not  complied 
with,  he  was  entitled  to  protection  for  his 
goods  during  the  time  he  continued  in  tbe 
inn  as  a  guest ;    and    Buxxkr,  J.,  said, 
although  the  defendant  refused  to  take  charge 
of  the  goods  until  the  next  week,  the  circnm- 
stances  of  this  case  distinguish  it  from  that 
cited  (A)    where    the    innkeeper   said  Us 
house  was  full,  and  refused  to  take  in  tbe 
guest — that,  if  true,  is  a  good  excuse,  and 
if  false  the  inn-keeper  is  liable  to  an  ac- 
tion for  refusing  to  take  in  the  guest 
here  the  request  was  merely  to  take  cait 
the  plaintiff's  goods  until  the  next  week: 
the  defendant  had  taken  the  goods  upon 
request  he  could  only  haye  been  liable  as 
bailee  :  but  that  proposal  was  not  aooepiei 
and  then  this  case  stands  on  general  grounds. 
It  is  clear  that  the  goods  need  not  be  it 
the  special  keeping  of  the  inn-keeper  in  ofde 
to  make  him  liable  ;  if  they  be  in  the  ino 
that  is  sufficient  to  charge  him.     In  Cmfie 
case  it  is  said,  ''  although  the  guest  doth  bo 
deliver  his  goods  to  the  inn-holder  to  keq 
nor  acquaints  him  with  them,  yet  if  they  b 
carried  away  or  stolen,  the  inn-keeper 
be  charged;  and  therewith  agrees  *^ 
8,11.  a:  "  There  it  is  said  that  on  the 
of  the  writ  the  inn-keeper  is  answerabk 
every  thing  in  his  inn,  but  not  fbr  a 
which  the  owner  orders  to  be  put  oat  to 
ture.    One  of  the  passages  cited  from 
Dig.  (vol.  1,  229,)  cannot  be  sapported* 
taken  in  a  general  sense  ;  for  all  tlse  avsiioi 
ties  agree  that  it  is  not  necessary  to  pM 
negligence  in  the  inn-keeper.    Gftoea,  J«  a 
served  that  CayUs  ease  is  a  good  coaiiM 
on  the  writ  which  gives  this  aotion  ^wtd 
quoting.    If  indeed  the  inn-keeper  had  M 
fused  to  take  in  the  plaindff^s 


(h)  Dyer,  158. 
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iruest,  and  Im  had,  Qotwitlistanding,  gone  into 
the  inn,  the  plaintiff  could  not  have  charged 
the  defendant  with  the  low  of  his  goods :  in 
such  a  caie  the  inn-keeper  refnaes  at  his  pe- 
ril, and  if  it  be  without  reason,  an  action  lies 
for  the  refnsal :  bat  in  this  case  there  was  no 
refosal  of  the  person ;  the  defendant  merely 
refused  to  take  care  of  the  goods  until  the 
next  week.  And  when  the  plaintiff's  servant 
was  sitting  in  the  inn  with  the  consent  of  the 
inn-keeper,  (for  the  latter  did  not  object  to 
refiise  him)  he  was  in  the  same  situation  as 
inj  other  guest,  and  entitled  to  the  same 
protection  for  his  goods. 

This  decision  is  founded  upon  the  rule  kid 
lovn  in  Cayl^t  case.  It  is  not  necessary 
bat  the  goods  should  be  in  the  speei4U  keep- 
ng  of  the  inn-keeper ;  it  is  generally  suffi- 
cient that  they  are  in  the  inn.  Si  a  Wm. 
^oNBS  says,  ^  that  rigorous  as  this  rule  may 
eem,  and  hard  as  it  may  actually  be  in  one 
r  two  particular  instances,  it  is  foanded  on 
ie  great  principle  of  public  utility,  to  which 
il  private  considerations  ought  to  yield. — 
or  travellers,  who  must  be  numerous  in  a 
ch  and  commercial  country,  are  obliged  to 
^ly  almost  implicitly  on  the  good  faith  of 
lo-holders,  whose  education  and  morals  are 
)ne*of  the  best,  and  who  might  have  fre- 
uent  opportunities  of  associating  with  ruf- 
ins  and  pilferers,  while  the  injured  guest 
Duld  seldom  or  never  obtain  legal  proof  of 
ch  combinations,  or  even  of  their  negli- 
nce,  if  no  actual  fraud  had  been  committed 
f  them.'*  (t) 

This  responsibility  is  said  to  be  founded  on 
e  custom  of  the  realm,  (k)  but  it  may  be 
iced  to  the  civil  law. 

PoTBiEB  shows  (/)  the  doctrine  of  the 
ril  law  to  be  that  the  inn-keeper  is  not 
ly  liound  for  good  faith,  as  in  the  case  of 
Unary  deposits,  but  also  for  exact  care  (un 
n  exact)  and  that  consequently  he  is  re- 
)nsible  for  ordinary  neglect  (de  la  faut  le- 

i)  Jones'!  Bailm.  05, 96.  (k)  Reg.  Brer. 

I J  Pothier  I>ep6t,  n.  70  ct  seq.  • 
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gere,)  he  is  liable  fbr  losses  by  theft  of  his 
domestics  and  of  his  guests,  and  of  persons 
coming  and  going  to  and  from  the  inn.  The 
theft  is  imputed  to  his  negligence  if  the  goods 
are  put  into  his  custody ;  but  if  the  goods 
are  not  put  into  his  custody  he  is  responsible 
only  in  case  the  theft  is  proved  to  have  been 
by  his  domestics  or  other  persons  in  his  ser- 
vice, and  not  by  other  guests  or  travellers. — 
And  the  burthen  of  proof  in  such  case  is  on 
the  guest  whose  goods  are  stolen.  If  the  guest 
chooses  to  keep  the  goods  in  his  own  custody, 
or  if  he  confides  them  to  another  person  not 
authorised  by  the  inn-keeper  to  receive  them, 
die  latter  is  discharged  from  all  responsibility, 
and  this  doctrine  of  the  civil  law  has  been 
adopted  all  over  Europe.  It  is  the  law  of 
France,(m)  of  Spain,(n)  and  of  Scotland. (o) 

{To  bt  eontinutd.) 

PROBLEM  VIII.— VOL.  IV. 


NSC  TBMPUS   NBC   LOCUS   OCCURRrr   RBGI 

Illustrate  this  maxim. 

TO  THB    EDnOB  OP    THB    LBQAL    OUIDB. 

ANSWER  TO  PROBLEM  2,  VOL,  4. 

Landlord  and  Tbnant— Re-entry. 

What  are  the  necessary  formalities  required  by 
the  Common  Law  to  enable  a  lessor  to  re  enter 
for  breaeh  of  the  proviso,  for  re-entry  on  non-pay 
ment  of  rent  ?  Suppose  the  condition  to  be 
that  if  the  rent  shall  be  in  arrear  for  21  days 
after  any  of  the  specified  days  of  payment. 

The  formalities  required  are  as  follows  :   1st. 
A  demand  must  be  made  of  the  rent ;  but  it 
may  be  made  by  an  agent,  having  sufficient  au- 
thority, which  authority  he  is  not  bound  to  show 
unless  required  to  do  so.  Doe  dcm  West  v.  Davis , 
7  East.  363,  and  a  demand  of  rent  due  from  the 
lessee  to  the  lessor,  though  made  of  a  stranger, 
if  made  upon  the  land,  is  a  sufficient  demand, 
and  need  not  be  general  to  sustain  ejectment,  for 
a  forfeiture  on  non-payment  of  rent  being  law- 
fully demanded,  Doe  d.  Brooks  ▼.   Brydyts, 
2  Dowl.  &  Ryl.  29. 

2nd.  The  demand  must  be  of  the  precise  rent 
due ;  for  if  a  penny  more  or  less  be  demanded. 

Cm)  Code  cW.  Art  196«,3.  4. 

(n)  Moreau  Ae  Carlton  Partid.  6,  Ul.  «« 

\o)  Brik.  Inst.  B.  S.tit.  1.  L  28. 
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it  will  be  ill.  What  remains  payable  after  the 
laud  tax  or  a  ground  rent,  demanded  of  and  paid 
by  the  tenant,  or  any  other  part  of  the  rent 
agreed  upon^  has  been  lawfully  deducted  by  the 
tenanti  will. of  course  constitute  the  rent  due. 
Sapsford  v,  Fletcher ^  4  T.  R.  51 1 .  In  eject- 
ment to  recover  demised  premises  for  non-pay- 
ment of  rent,  under  the  usual  proviso  for  re- 
entry on  non-payment  for  2 1  days,  it  appeared 
that  the  rent  was  payable  quarterly,  and  that  a 
demand  of  more  than  one-quartcr*s  rent  was 
made  on  the  2 1  st  day  at  one  oVlock ;  held  that 
only  one-quarter*R  rent  should  h%ve  been  de- 
manded, and  that  at  supset.  Doe  d,  Wheeldm 
V.  Paul^  dCarr&  Payne,  613. 

3rd.  It  must  be  made  precisely  on  the  day  on 
which  the  rent  is  doe,  and  payable  by  the  lease, 
to  save  the  forfeiture. 

4th.  It  must  be  made  a  convenient  time  be- 
fore sunset. 

5th.  It  must  be  made  upon  the  land,  and  at 
the  most  notorious  place  of  it ;  therefore,  if  there 
be  a  dwelling-house  upon  the  land,  the  demand 
must  be  made  at  the  front  or  fore  door,  though 
it  is  not  necessary  to  enter  the  house ;  but  if  the 
tenant  meet  the  lessor,  either  on  or  off  the  land, 
at  any  time  of  the  last  day  of  payment,  and 
tender  the  rent,  it  is  sufficient  to  save  a  forfeiture. 

5th.  Where  a  place  is  appointed,  where  rent 
18  payable,  the  demand  must  be  at  such  place 
and  no  othen 

7th.  A  demand  of  rent  must  be  made  in  fact, 
and  be  averred  in  pleading,  although  there 
should  be  no  person  on  the  land  ready  to  pay 
it. 

If  afier  these  requisites  have  been  performed 
by  the  reversioner,  the  tenant  neglect  or  refuse  to 
pay  the  rentt  then  the  revenioner  is  entitled  to 
re-enter.  See  Mr.  Serjeant  fyUliams*M.noUin 
I  Sound.  287.  n.  16. 

A  demand  of  rent  ia  requisite,  both  by  com- 
mon law  and  the  statutCi  as  a  clause  of  re*entry 
will  never  be  allowed  to  operate  further  than  as  a 
security  for  fent.  Ludwetl  y«  Ne^fman,  6  T.  R. 
458.  ,.    . 

A  n^aterial  difference  subsists  between  a  re- 
medy by  re-entry  and  a  remedy  by  distress,  for 
the  nonpayment  of  rent*  Where  the  remedy  is 
by  way  of  re -entry  for  non-payment,  an  actual 
demand  must  be  made  previous  to  the  entry, 
otherwise  it  is  tortipi^s,  and  trespa^  vnll  lie, 
because  a, condition  of  le-entry  is, no. derogation 
of  the  grant»  and.  the  i^tate  at  law  being  oape 
defeated,  is  not  to  be  restored  by  any  subsequent 
payment ;  but  a  notice  of  distresii  is  of  itself  a 
demi^i)df     Shep.  Touch*  148*  n,  1* 

Where  a  lease  contuned  a  proviso,  that  if  the 
lent  should  be  m .  arrear  2 1  days  next  after  the 
day  of  pajmept  being  lujfffMy  demnnded^  the 
ifijiMT  mMkt  ft*«liM;  li.W^   1>«W[  thai  five- 


quarters  being  in  arrear,  the  lessor  might  enttr 
without  a  demand,  no  sufficient  distress  beiogon 
the  premises.  Doe  d.  Scholfjleld  v.  Alexandity 
3  Camp.  516.  R.  J.  T. 

QUESTIONS 

Put  by  THB  Examiners,  to  AppUcanis  for 
Admstion  as  Attomies  at  the  hut  JExami- 
imtion.  "Trinity  Term,  1840. 

I.    PRBLIMINARV. 

Where  did  you  serve  your  clerkship  ? 

State  the  particular  branch  or  branches  of  the 

law  to  which  you  have  principally  applied 

yourself  during  your  clerkship. 
Mention  some  of  the  principal  law  books  yoa 

have  read  and  studied. 

11.   COMMON  AND  STATUTE  LAW,  AND  PRACTlCt 

OP  TUB  COURTS. 

State  the  names  of  the  principal  actions  at  lav. 

What  action  must  be'bronght  for — I.  A  libel? 

2.  A  nuisance  (as,  carrying  on  an  unwholesome 

trade?)    3.  For  seduction  ?  4.  For  noo-py- 

ment  of  a  bill  or  note  ?  5.  To  recover  p]^ 

session  of  a  house  ?    6.  To  recover  calls  on 

shares? 
For  what  injuries  may  a  distress  be  levied,  what 

may  be  distrained,  and  how  are  distresses  to 

be  disposed  of  ? 
If  a  party  borrow  money  upon  personal  securit?, 

or  for  a  temporary  purpose  where  no  mortgjgp 

is  given,  is  there  any  security  at  common  law 

which  can  be  taken  f 
Can  a  minor  bring  an  action;  and  if  so,  how? 
Is  there  any  and  what   limited  period  withia 

which  a  debt' is  recoverable? 
If  a  beneficed  clergyman  incur  debts*  is  then 

any  and  what  moda  of  obtaining  p^fment  out 

of  the  proceeds  of  bis  living  ? 
State  the  course  of  the  proceedings  in  an  sctioa 

of  debt ;  and  in  how  short  a  time  can  jod^ 

ment  be  obtained  where  the  proceedings  m 

by  default. 
Can  a  person  lawfully  receive  more  than  five  p« 

cent,  interest:  and  if  so,  on  what  security? 
Caii  a  debtor  be  arrested  on  mesne  process ;  and 

if  so,  under  what  circumstanlbe^  ? 
Has  an  attorney  any  lien  upon  a  ju^^jvieat ;  sbA 

if  so,  of  what  nature  ? 
Is  thwe  any  particular  form  required  wImb  a 

party  executes  a  cognovit  or  a  *«amiC  «f 

attorney? 
Can  a  defendant  change  the  venue;  sad  if  so^  ^ 
•'  what  actions,  and  within  what  tiBK? 
After  what  period  will  a  deed  prow  ilsrffF 
Wi^iUfwhat  period  most  appUostip  |i 

foT.anawmal?  -  -  .    -  - 

What  htepa  ai^  required  to  be 

attorney  cau  br^  aa  eetiMi 


Question*  put  hy  Examiners. 
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llf.  convbvahcino. 
Od  ihe  sale  of  a  freehold  estate  can   thef  par- 
ticular and  coDditions  be  varied  by  parol  at 
the  anctioTt  ? 

^t3ie  the  conditions,  as  regard  title  and  convey- 
ance, proper  to  be  made  at  such  sale. 

Can  a  tenancy  from  year  to  year,  created  by 
parol,  be  sarrendered  by  parol  ? 

Is  a  mortgagor  bound  to  give  any  and  what 
notice  to  a  second  mortgagee  of  a  prior  mort- 
gage; and  win  any  and  what  consequences 
resaU  from  the  omission  ? 

If  a  husband  and  wife  mortgage  the  leasehold 
estate  of  the  wife,  to  whom  will  the  equitv*  of 
redemption  belong  on  the  death  of  the  wife  ? 

Whit  co?enants  are  poper  to  be  introduced  in  a 
mortgage  of  leasehold  houses  ? 

In  what  form  should  the  mortgage  be  to  protect 
the  mortgagee  from  personal  liability  to  the 
covenants  of  the  original  lease  ? 

fs  the  title  to  dower,  since  the  act  relating  to 
dower,  enlarged,  and  in  what  instances  ? 

^nd  is  it  circumscribed  in  any  and  what  in- 
stances? 

^0  estates  held  in  joint- tenancy,  tenancy  in 
common,  and  in  coparcenary,  differ  in  any  and 
what  particulars  ? 

^ow  must  freehold  property  be  conveyed  by  a 
corporation  ? 

^'hat  are  choses  in  action  ;  and  are  they  assign- 
able in  law  or  equity  ? 

s  it  useful,  and  if  so,  in  what  respect,  to  take  a 
b')nd  from  a  mortgagor  in  aadition  to  the 
mortgage  and  covenant  for  payment  of  prin- 
cipal and  interest  ? 

'  the  purchaser  of  one  lot  of  an  estate  give  a 
deed  of  covenant  for  production  of  the  title 
deeds  to  the  purchaser  of  another  lot,  and 
afterwards  sell  and  convey  the  property,  will 
hi<;  personal  liability  under  the  deed  of  cove- 
nant be  discharged,  or  how  is  it  to  be  provided 
against,  and  the  production  of  deeds  secured 
to  the  covenantee  ? 

.  having  contracted  for  the  purchase  of  an 
estate,  devised  it  to  B.  but  died  before  the 
conveyance.  By  whom  must  the  purchase- 
money,  on  completing  the  contract,  be  paid  ? 

IV.   EQUITY  AND  PRACTICB  OF  THB  COURTS. 

a  bill  be  filed  for  a  specific  performance  of  an 
agreement,  and  the  only  question  in  dispute 
relate  to  the  title,  is  it  necessary  to  set  down 
the  canse  to  be  heard,  or  can  any  and  what 
shorter  course  be  adopted? 
hen  a  claim  is  made  by  two  or  more  persons, 
and  the  debtor  or  party  in  possession  of  the 
property  is  uncertain  to  which  of  them  it  he« 
longs,  what  course  should  be  taken  by  him 
for  his  own  protection  ? 
'  what  cases  is  it  advisable  to  file  a  bill  to  per- 
petuate testimony  ? 


In  the  case  of  a  sale  nnder  a  decree  of  the  Cot<rt, 
within  what  period  can  the  biddhig^  be  opened, 
and  what  will  be  reqtih^  before  the  Court 
will  allow  a  party  to  do  ^b  ? 

What  is  the  meaning  of  an  ariswer  being  imper- 
"  tinenf :  and  when  considered  to  be  so  by  the 
plaintiff,  what  course  should  he  adopt  ? 

If  a  person  appoint  a  creditor  bis  executor,  who 
proves  the  will,  will  such  executor  stand  in 
any  and  what  better  circumstances  than  other 
creditors  ? 

What  is  the  course  to  be  pursued  by  a  legatee, 
to  compel  payment  of  his  legacy  ? 

When  the  defence  to  an  action  ai  law  arises 
from  facts  within  the  knowledge  of  the  plain- 
tiffs in  law,  how  can  the  defendant  at  law 
elicit  such  facts  from  the  plaintiff^  at  law  ? 

What  course  does  the  Court  usually  take  to  pro* 
tect  property  pending  a  litigation,  either  in  the 
case  of  rents,  or  in  the  case  of  money  in  the 
defendant* s  hands  ? 

Is  a  pecuniary  legatee  entitled  to  interest ;  and 
if  so,  from  what  time,  and  at  what  rate  of 
interest,  where  no  time  or  rate  of  interest  is 
mentioned  in  the  will  ? 

Is  an  executor  chargeable  with  profits  made  by 
him  from  the  employment  of  his  testator^s 
estate  in  trade,  or  is  he  chargeable  with  inte- 
rest only  ? 

Where  the  personal  estate  of  the  testator  has 
been  exhausted  in  paying  mortgages  and  spe- 
cialty debts,  have  the  simple  contract  creditors 
any  claim  against  the  real  estate  ? 

Is  a  devisee  of  a  movtgaged  estate'  entitled  fof 
have  the  mortgage  paid  off  out  of  the  personal 
estate,  or  is  he  to  take  it  subject  to  the  mort- 
gage? .  ,        .  , 

Where  there  are  specialty,  simple  contract,  and 

judgment  creditors,  are  any  of  them,  in  the 
event  of  a  deficiency,  entitled  to  a  priority  of 
payment ;  and  if  so,  state  the  priorities? 
What  constitutes  an  equitable  mortgage,  and 
what  steps  are  necessary  to  be  taken  to  make 
available  such  security  ? 

V.  BANKRUPTCT    AT^D   PRACTICE  OP   THB 

COtJRTS. 

What  at«  the  principal  acts  of  Bankruptcy^  iq 
respect  of  which  a  fiat  may^  be  obtained  ? 

Are  clergymen  prohibited  from  trading  ?  and  is 
the  legality  of  the  tracing  in  this  and  other 
cases  materiaU  as  an  exemption  from  the 
Bankruptcy  Laws ;  and  why  ? 

Are  peers  and  members  of  the  House  of  Com- 
mons liable  to  be  mad^  bankrupts ;  and  if  »o. 
under  what  circumstances  ? 

What  are  the  necessary  facts  to  be  afccertaltif^ 
and  steps  to  be  taken,  previoua  to  UrA^iir^  ^, 

docket  ? 
Can   the    assignee  of  a  ViJ.d  U   •   K'<^i-.nui  ^ 
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creditor?  State  the  general  rule  applicable  to 
this  question. 

Is  there  anv  and  what  difference  between  official 
and  creditors'  assignees  in  respect  of  their 
appointment,  power,  and  duties  ? 

Is  the  separate  property  of  each  partner  liable  to 
the  partnership  creditors  under  a  joint  fiat ;  and 
under  what  circumstances  ? 

What  is  the  nature  and  the  effect  of  the  bank- 
rupt's certificate  ? 

By  what  means  and  under  what  circumstances 
are  fiats  annulled  ? 

By  what  circumstances  is  the  legal  right  of  the 
landlord  to  distrain  for  rent  superseded,  after 
the  bankruptcy  of  his  tenant  ? 

What  steps  are  necessary  with  regard  to  the  pro- 
ceedings under  a  bankruptcy,  to  render  them 
admissible  as  evidence  ? 

Can  an  act  of  bankruptcy  be  committed  by  a 
party  after  he  has  left  off  trading  ?  and  if  so, 
18  the  period  at  which  the  petitioning  credi- 
tor's debt  accrued  in  any  and  what  respect 
material  ? 

Are  the  assignees  entitled  to  property  which 
accrues  to  the  bankrupt  after  the  fiat ;  and  if 
so,  is  there  any  and  what  exceptions  ? 

Can  the  separate  creditor  of  one  partner  in  a 
firm  sue  out  a  joint  fiat  ?  State  the  reason  for 
the  answer. 

Does  personal  property  held  by  the  bankrupt  in 
trust  pass  to  his  assignees  with  any  and  what 
exception  ? 

▼I.  CBIMINAL  LAW  AND  PBOCBBDINOB  BBPOBB 
JUSTICES  OF  TBB   PBACB. 

Win  a  defendant  be  allowed  to  plead  informd 
pauperis  to  an  indictment  in  the  Queen^s 
Bench,  on  making  oath,  as  in  a  civil  case, 
that  he  is  not  worth  £5. 

A  statute  created  a  misdemeanor,  and  the  ac- 
cused attempted  to  commit  the  offence,  would 
the  attempt  be  in  itself  a  misdemeanor? 

If  a  statute  enact  that  the  erection  of  any  build- 
ing within  certain  limits  shall  be  deemed  "  a 
common  nuisancey**  and  also  give  a  sum- 
mary remedy  before  magistrates,  must  the 
offender  be  proceeded  against  summarily,  or 
would  he  be  subject  to  an  indictment  for  the 
nuisance  ? 

On  an  indictment  for  a  nuisance,  can  the  pro- 
secutor be  compelled,  and  by  what  means,  to 
deliver  to  the  defendant  a  particular  of  the 
acts  of  nuisance  intended  to  be  relied  on? 

Can  a  parish  be  comnelled  to  repair  a  road  dedi- 
cated to  and  used  by  the  public,  although 
neither  such  dedication,  nor  user,  have  been 
adopted  or  acquiesced  in  by  the  parish  ? 

If  a  person  pick  up  a  thing,  when  he  knows  he 
can  immediately  find  the  owner,  and  instead  of 


returning  it  to  the  owner,  convert  it  to  his 
own  use,  would  he  be  guilty  of  larceny,  or 
merely  subject  to  a  civil  action  ? 

If  a  letter  addressed  to  J.  Wilsony  London,  con^ 
tainiug  a  bill  of  exchange  made  specially  pay- 
able to  J.  Wilion^  should  by  mistake  be  it- 
livered  to  a  person  of  the  same  name,  wonld 
the  indorsement  of  the  bill  by  that  pcrsoDy 
knowing  that  it  was  not  intended  £»  hno, 
amount  to  forgery  ? 

Would  the  driver  of  a  coach  hired  for  the  day  be 
considered  the  servant  of  the  party  hiring  it, 
so  as  to  bring  him  within  the  statute  relatii^ 
to  larceny  by  servants? 

If  A.  and  B.  be  riding  fast  along  a  highviT, 
and  A,  ride  by  without  doing  any  mischiet 
but  B,  ride  against  the  horte  of  C.,  whercbv 
C.  is  thrown  and  killed,  would  this  be  maa- 
slaughter  in  A.  ? 

Would  raising  a  window,  which  is  shut  dovo 
close  but  not  fastened,  though  it  baa  a  hup 
which  might  have  been  fiistcned,  be  deemed  i 
breaking  of  the  dwelling-house  ? 

Would  an  entry  through  a  hole  in  the  roof  of  • 
house,  left  for  the  purpose  of  light,  eonstituu 
house-breaking  ? 

In  an  indictment  for  receiving  stolen  goods, 
knowing  them  to  have  been  stolen  by  a  penoa 
named  in  the  indictment,  can  the  reoeivs  bt 
convicted  without  proof  of  the  stealing  by  the 
person  named  ? 

Is  it  competent  to  a  jory  to  act  apoo  the  evidcnot 
of  art  accomplice,  without  confirmation  of  kb 
statement  ? 

Would  the  intoxication  of  a  person  diarged  witii 
murder  be  a  proper  circumstance  to  be  takea 
into  consideration,  in  order  to  shew  whether 
the  act  was  premeditated,  or  done  with  soddea 
heat  or  impulse  ? 

It  is  usual  in  an  indietment  for  murder,  when 
the  death  is  alleged  to  be  caused  by  a  wo«b^ 
to  describe  the  kngth,  breadth,  and  depth  ef 

I     th.wo.«d.    I.«.d^^«tic«Uri^«c««y? 

145  Candidates  passed  this  Examination,  sad[ 

'  we  observe  it  officially  stated  that  ^  there  wert 

Jew   very   excellent.**      Comment    vrooU  be 

superfluous. 
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ROLLS'  COURT. 
The  Mister  of  the  RoUs  wiU 

^  the  fint  Sod  ixj. 


will  nol  tit  again 


COURT  OF  QUEEN'S  BENCH. 

Junk  8,  1840. 

Order. 

This  Court  will,  on  the  i8th  inatant,  and  the 
ii  following  daya,  except  Suada^,  hold  sittings, 
nd  will  proceed  in  disposing  of  the  business  in 
be  Court,  and  hear  the  Country  New  Trials, 
in  the  New  Trial  Paper,  and  will  give 
^ment  in  cases  which  shall  then  be  pendbg. 


ow 


SiUwg9  aJUr  TrinUy  Term. 
The  Court  will  take  Middlnex  Special  Juries 
D  Tuesday,  June  23. 

The  London  adjoBmment  day,  Wednesday, 

dly  1. 

BAIL  COURT. 


a  re  Cscii.iA  Maria   Cochrane,  wife  of 
AuxANDBR  Cochrane,  Esq. 

Ubcas  Corivs. — A  HusbmuTs  frights  offer 
the  penonal  Uhertjf  of  his  wife. 

Mrs.  Cochrane  had  obtained  a  Writ  of  Habeas 
orpus,  directed  to  her  husband,  to  bring  into 
urt  his  wife,  detained  (as  was  said  in  his  cus- 
(iy\  thst  she  might  be  dealt  with  as  the  court 

nid  direct.  The  writ  is  dated  28th  May  last. 
It  appeared  from  the  affidavits,  in  support  of 
!  Habeas,  that  on  the  i7th  Oct.  1833,  in  con- 
nplfttion  of  marriage,  a  settlement  was  exe- 
ted  between  Mr.  Cochrane  and  his  wife  (then 
!&s  MacDonncU),  by  which  certain  property  of 
i's  MacDonnell  was  vested  in  trustees,  upon 
St  for  her  separate  use  for  her  life  ;  after  her 
ith,  upon  trust  for  her  husband  for  life,  with 
lainder  to  the  children  of  the  marriage.    After 

marriage,  Mrs.  Cochrane,  in  conseouence  of 
treatment  which  she  had  received  from  her 
band,  went  to  reside,  and  had  from  that  time 
il  within  about  a  week  since,  resided  with  her 
ther,  separate  and  apart  from  her  husband. 
De  short  time  since,  a  party  representing  him- 

to  be  a  Mr.  Warwick,  residing  at  No.  11, 
rat  Castle-street,  Regent-street,  stated  to  her  and 

mother,  that  he  had  just  come  from  America, 

that  his  father  having  been  indebted  to  Mrs.  | 
i^hrane's  father,  he  had  been  deputed  to  pay  the 
iiuQt;   that  the  money  was  to  be  paid  partly 
herself  and  partly  to  her  mother :  but  that  he 
^ed  to  have  a  security  against  a  bond  given  to 

father,  before  the  money  was  paid,  and  that 
»he  would  have  to  sign  such  security  it  was 


necessary  he  should  see  her  marriage  settlement, 
which  was   in  the  possession  of  Messrs.  Few, 
Hamilton,  and  Few,  her  solicitors,  to  see  whether 
she  was  capable  of  entering  into  the  security. 
Placing  reliance  in  this  statement,  she  came  from 
Dublin  to  England,  called  upon  her  solicitors 
on  the  2 1  st  May,  and  requested  them  to  produce  her 
settlement  to  Mr.  Warwick  when  he  should  call 
to  see  it.     She  then  went  to  the  residence  of 
the  supposed  Mr.  Warwick,  and  found  there  her 
husband  who  detained  her.      She  contrived  to 
address  a  letter  to  a  Mr.  Woodward   on   the 
22nd  of  May,  informing  him  that  the  business 
relative  to  Mr.  Warwick  was  all  a  fabrication, 
from  beginning  to  end,  made  up  by  her  husband 
to  entrap  her,  and  that  she  was  then  in  custody  of 
her  husband,  who  was  about  to  have  her  impri- 
soned in  Whitecross-street  prison   for  contempt 
of  court,  and  requesting  Mr.  Woodward  to  men* 
tion  this  to  her  solicitors.     A  clerk  of  Messrs. 
Few  and  Co.  in  consequence  of  this  statement 
on  the  23rd    May,    went  to  the   lodgings  of 
Mr.  Cochrane  for  the  purpose  of  ascertaining 
whether  Mrs.  Cochrane  was  under  duress  or  kept 
in  confinement  by  her  husband.     On  the  door 
being  opened,  he  enquired  if  he  could  see  her ; 
and  he  was  desired  by  the  servant  to  give  his 
name,  which  he  did,  that  the  servant  then  went 
up  stairs,  and  returned  saying,  that  Mr.  Cochrane 
wished  any  communication  he  had  to  make  should 
be  by  letter;  he  then  wrote  a  note  desiring  to  see 
Mrs.  Cochrane,  which  was  taken  up  by  the  mas- 
ter of  the  house,  who  returned  with   a  written 
evasive  answer  from  Mr.  Cochrane.     The  land- 
lord of  the  house  ^stated,  that  when  he  took  the 
note  the  room  door  was  locked,  and  was  unlocked 
to  take  in  the  note,  and  that  whilst  he  was  waiting 
for  an  answer  the  room  door  was  kept  locked,  and 
he  could  hear  Mrs.  Cochrane  crying  in  the  bed- 
room, and  he  believed  that  she  was  then  kept 
confined  by  her  husband  against  her  will.     On 
the  27th  May,  the  same  clerk  again  called  at  the 
lodgings  of  Mr.  Cochrane,  and  on  asking  to  see 
him  he  was  shewn  to  his  room,  he  did  not  deny 
that  he  was  detaining  his  wife  against  her  will ; 
but  sUted,  that  he  was  heeping  her  untii  he 
couldput  her  into  prison^  that  she  had  nin  away 
from  him,  and  he  knew  she  would  a^in  if  she 
could,  but  that  he  would  take  care  she  did  not:  that 
he  (the  clerk),  asked  to  see  her^stating  that  as  Mr. 
Cochrane  was  uking  legal  proceedings  against 
her,  he  surely  would  not  deprive  her  of  the  as- 
sistance of  her  solicitors  ?     Mr.  Cochrane   re- 
plied he  would  not  allow  him  (the  clerk) ,  to  see  her 
until  she  gave  him  a  copy  of  some  letter  she  had 
the  previous  morning  received  from  a  relation,  in 
order  that  he  might  send  such  copy  to  his  solicitor, 
and  which  letter  he  admitted  having  read.     Mrs. 
Cochrane  hearing  the  clerk  talking  with  her  bus- 
band  in  the  sitting  room,   knocked  at  the  bed- 
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room  door  from  the  inside,  (the  door  having  been 
Ipjeked  by  Mr.  Cpchrnne  as  soon  as  the  clerk 
entered ),  und  be2g<*4  of  Mr.  Cochrane  to  let  her 
01^*  that  she  might  speak  iirith  hiratsapng,  he  had 
promised  her  he  would  do  so  when  he  (the  clerk) 
called;  this  Mr.  Cochrane  refused  tp. dp,  when 
Mn). Cochrane  stated  from  the  bed-room^  spefkipg 
60  that  the  clfrk  could  h^ar  through  tX\^  door, 
that  she  had  been  kept  confined  by  her  hus- 
b$nil  ever  sinoe  she  had  last  «een  )^||d  ;   that 
Mr.  Cqchrape    had  pailed  down,  ^he  wijidow 
qf  h^r  bed-room  to  prevent  her  escape,  and  k^pt 
the  ro9m  doors  locked :  Mr,  Cpchrane  v^ho  was 
present,  did  not  deny  the  statement  of.hi^  «ifa, 
|ind  on  the  cl^rk  fisking  Mrs.  Cochrane  wiii^thfpr 
fihe  wished  him  to  tslke  any  step^  for  her  release, 
she  sa\d  he  had  her  ^ull  i^ithority  to  take  ^my 
steps  for  iier  release  he  might  consider  neces- 
sary for  that  purpose,  and  that  she  widied  Wni  to 
do  so ;  ifiat  the  clerk  had  frequency  revested 
Mr.  Cochrane  to  allow  him  to  communicate  with 
his  wifip)  ip  oi;der  tliat  hi?  might  consult  with  her 
upon  the  course  to  be  taken,  but  Mr,  Cochrane 
wholly  refused  tQ  allow  him  to  see  Mrs.  Cochrane 
or  to  comnpunicate  with  her,  and  finding  that 
Mr,  Cochrane. would  not  allow  the  clerk  to  do  so^ 
he  (her  sojicitor)  had  been  unable  to  procure  i^ny 
affidavit  frouf  her.     Mr.  Cochriine*8  pretence  for 
confining  }^r  was  that  he  had  a  writ  agaiust 
her,  (a)  and  that  he  had  fabricatecl  the  tde  to 
bring  her  wit^iip  the  jurisdiction  of  the  court, 
and  that  he  should  detain  her» 

Sir  IFm,  Follett  appeared  to  support  the 
ImbeaSf  and  said^  this  is  an  extremely  hard  case 
pn  the  part  of  Mrs.  Cochraoci  who  is  a  young 
and  interesting  bdy,  highly  accompUshed^  and 
well  connected,  who  was  compelled  to  leave  her 
husband  hy  his  ill  treatment,  and  has  for  the  last 
4  years  lived  separate  from  him,  residing  with  her 
mother  in  Ireland.  There  is  one  child  of  the 
marriage  which  is  with  the  mother,  and  the  object 
of  the  husband  in  getting  possession  of  the  wife 
is  believed  to  be  for  the  sole  purpose  of  living  upon 
her  and  her  mother,  as  the  latter  cannot  live 
separate  from  her  daughter,  and  the  husband  has 
no  means  of  supporting  himself.  Immediately 
after  the  separation,  he  sued  his  wife  for  a  resto- 
ration of  conjugal  rights,  and  obtained  a  decree 
against  her  in  the  Ecclesiastical  Court,  suing  in 
that  court  inform/!  pauperis^  the  proceedings 
upon  the  contempt  l^&ve  expired,  and  be  is  now 
trying  to  revive  them,  that  he  may  commit  his  wife 
to  prisou  if  she  refuses  to  live  with  bim^  but  it  is 


(a)  We  an  iDfonned  by  Metara.  Few,  Hamilton,  and 
Fmt,  that  th«»  wrU  tU  amiumaee  capiew/o,  had  expired, 
aiiq  llr.  Cochrane  had  neglected  to  get  it  returned, 
and  kcrp  It  alive  under  the  statote  of  5  EViz.  and  the 
Loan  CiiAXCBi.t.Qii  reFused  to  revive  it,  on  tlieT«nie 
dHv  that  Mrt.  Cochrane  was  brought  up  nadcr  the 


considered  that  the  proeeediugv  have 
and  that  he  will  not  be  able  to  revive  them  m  ci 
to  obtain  a  warrant  io  commit  her  for  eooteaipt. 
The  court,  on  the  wife  being  bnnight  iip,wiM  dis- 
charge her  we  trust  from  the  confinement  in  which 
her  husband  is  now  keeping  her  in,  and  leave  her 
liberty  to  go  where  she  pleases,  which  is  aU  we  fear 
that  can  be  asked. 

Mr.  Bail  appQai<ed  for  tbfs  baaband,  and  shewed 
cause  against  the  writ. 

CoLERiDOB,  J.  observed,  that  thequcstton  kr 
decision  upon  the  rule  was,  whether,  hy  the 
common  law  of  this  country,  a  hosbnod  has  tkc 
right,  ibr  the  purpose  of  preventing  bis  wife 
from  eloping,  to  confine  her  to  bis  dwdlin*- 
hoose,  and  restrain  her  from  ber  liberty  for  ta 
indefinite  period,  there  being  no  charge  againil 
him  of  using  unnecetoary  cruelty  or  impoKsg 
any  hardship  or  any  unnecessary  resCmint,  and  it 
not  being  alleged  that  any  part  of  the  lady*s  pnc 
conduct  was  such  as  to  afford  any  reason  to 
believe  that  she  vrould  avail  herself  of  ber  abscecv 
from  her  husband's  control  to  pursue  any  coose 
of  conduct  which  could  injure  bis  property  or 
honour.  His  Lordship  went  on  to  observe  thu 
it  appeared  from  the  return  to  the  writ  of  kabev 
corpus  that  the  parties  had  lived  together  ht 
three  years  immediately  after  their  marriage  npm 
%mos  of  apparent  a&ctioikaBd  had  two  dbiUm, 
and  that  the  lady  had  quitted  her  husband  asid 
removed  the  children  aud  herself  firom  under  h» 
protection,  without  any  imputation  upon  him  of 
munorali^,  coldness,  or  cruelty,  and  oad  tesiiirti 
away  from  him  for  nearly  four  years ;  during  ail 
or  the  greater  part  of  which  time  her  place  n 
residence,  in  Ireland  or  France,  was  unknown  v> 
hiro«  It  further  appeared  that  she  had  bees  la- 
dqced  to  return  to  this  country  and  placed  in  hn 
power  by  a  stratagem  only,  and  that  she  has  re- 
peatedly asserted^  and  still  avows  the  same  id- 
tention,  **  that  whenever  she  has  it  in  her  powtr 
she  will  again  run  away>  and  that  be  shall  ntrs 
see  or  hear  of  her  again."  His  Lordship  prr^ 
ceeded  to  say,  it  is  but  juatice  to  add  on  the 
other  side  that  Mrs.  Cochrane  left  her  ho^baQj 
either  in  the  actual  company  of  ber  mother,  t 
vridow,  who  had  been  resiaing  with  her  daoghter 
and  8on*in-law,  or  that  Mrs.  Cochrmne  joined 
her  mother  soon  after  her  departure  iwm  her 
husband ;  that  she  had  resided  under  her  mother' - 
roof  since  that  time ;  and  that  there  is  nothrr: 
in  the  return  which  justifies  the  slightcet  imputx* 
tion  upon  her  honour.  I  have  not  been  ab!t  tj 
meet  in  the  books  with  any  case  wluch  «la^  cif- 
cumstanced  like  the  preaent.  There  can  be  r-» 
doubt  of  tl)e  general  dominion  which  the  law  c- 
England  attributes  to  the  hpsbaod  over  the  wi^. 
In  Bacon*s  Afn-fdgmenU  **  Baron  and  Feme. ' 
letter  B.«  it  is  thus  stated: — '*Tbe  hmba.-'.! 
hi^th  by  law  power  and  dominion  over  liis  mS*. 
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id  may  keep  ber  bj'force  within  ihe  bounds  of 
ity,  and  may  beat  ber,  but  not  in  a  violent  or 
lel  manner;  for  in  auch  caae,  or  if  be  but 
reaten  to  beat  her  outrageously,  or  use  her 
rbrously,  she  may  bind  htm  to  the  peace  by 
ng  a  wnt  of  SMpplicavU  put  of  Chancery,  or 
ly  apply  to  the  Spiritual  Court  for  a  divorce 
opter  saviHam.  But  the  husband  bath  by 
r  a  right  to  the  custody  of  his  wife,  and  may, 
be  think  fit,  confine,  but  not  imprison  her/* 
)w,  although  by  our  ancient  law  tha  wife  was 
tilled  in  case  of  violence  inflicted,  or  only 
eitenedi  to  sue  out  her  writ  of  $uj^dicauitt 
the  writ  in  such  cases  contained  an  express 
ervation  of  the  lawful  power  of  the  busbsnd. 
^  was  to  be  bound  *'  Quod  ipse  pre&taro  A. 
e  iiife)  bene  ei  honeste  tractabit  et  gnbemabit 
dampnaet  malam  aliquid  de  coipore  suo  aliter 
am  ad  rirom  suum  ex  causa  regiminis  et  casti« 
ionis  uxoris  sublicite.  et  ratiqnabiUter  pertinet 
1  faciet  nee  6eri  procurabit**  (a).  On  the 
^r  hand,  there  are  numerous  authoriliea  to 
iw  that  the  Court  will  interpose  their  protec- 
D  whenever  the  husband  atteippts  to  abuse  his 
Qial  power  for  any  improper  puraoae,  or  by 
'  waiuon  or  excessive  exercise  of  it.  The 
ng  V.  Ley  iter  {b)  was  a  case  of  the  former 
t,  wliere  the  defendant^  between  whom  and  his 
e  a  deed  of  sepaiation  had  been  executed,  by 
ich  gome  part  of  her  fortune  had  been  made 
r  to  him,  and  the  rest  settled  upon  her  for  her 
irate  use,  had  seixed  on  her  by  force,  and 
Tied  ber  to  a  remote  place,  where  he  kept  her 
er  a  guard,  and  he  had  declared  that  he  took 
into  liis  power  in  order  to  prevail  with  her  to 
;  with  some  of  her  separate  maintenance. 
s  Court  discharged  the  lady  from  her  impri- 
^ent,  and  inttoiated  to  the  defendant  that 
n  ould  bear  a  heavy  hand  over  him  if  for  the 
re  he  should  act  contrary  to  their  declared 
lion,  that  his  confining  her  was  entirely 
•il.  And  in  Gregory* »  ccue  (c)  was  an  in- 
ce  of  the  latter  kind»  where  the  wife  had 
I  very  ill- used  by  her  husband,  and  had 
cupon  fled  from  him  to  her  mother  and  uncle 
^'curity  and  potection.  The  husband  had 
brought  np  by  writ  of  habeas  corpus^  but 
L'oiirt  would  not  dieUver  her  to  him,  but  told 
siic  was  ai  liberty  to  go  where  she  thought 
^T^  and  at  her  request  gave  her  a  tipstaff  to 
re  her  firuiB  my  insult  in  her  return  to  her 
ds.  The  case  of  Mrs.  Wilkes  (cf),  under 
I  4me  of  the  **  King  v.  Mary  Recul,**  may 
ided  to  that^  Ti^e  Court  in  that  case  re- 
d  to  compel  a  wife  to  return  to  her  husband, 


)  Pitt  Herbert  NaL  Bret,  p.  80. 
'  \  Stranstt,  477« 

)  ^Ihirr.OO. 

h  Bengan  279,  aad  reported  in  2  Burr. 


where  articles  of  agreement  for  s  sepaiation  had 
been  executed  between  them^  and  he  had  oo« 
venanted  to  let  her  live  separate  from  him,  and 
not  to  molest  her,  and  she  was  accordingly  living 
with  her  mother.     But  Lord  Mansfield  put  thia 
upon  the  ground  of  a  voluntary  renunciation  by 
the  husband  of  his  marital  fights,  and  at  the 
same  time  strongly  asserted  the    general  rule* 
".  The  husband,"  said  be,  ^*  has,  in  consequenoe 
of  his  marriage,  a  right  to  the  custody  of  hit 
wife,  and  whoever  detains  her  from  him  violates 
that  right,  and  he  has  a  right  to  seise  hei  wher- 
ever he  finds  her."    In  the  present  case  it  cannol 
be  pretended.  tlvU  Air.   Cochrane  has  ibrfeitcd 
his    rights  or    renounced    them.      It    is  not 
insinuated  that  he   has  abused  or  ^\\l  abuse 
them.     But  in  the  argument  before  mei  at  Cham- 
bers reliance  was  placed  upon  the  expressions  el 
the  Court  in  ''The  ATtn^  ▼.  Letter ^''  **  That 
where  the  wife  will  make  an  undue  use  of  her 
liberty,  either  by  squandering  away  tlie  husbeod'a 
,  estate,  or  going  into  lewd  company,  it  is  lawful 
for  the  husband  in  order  to  preserve  his  honoui 
and  estate  to  lay  such  a  wife  under  a  restraint, 
but  where  nothing  of  that  kind  appears  he  can- 
,  not  justify  the  depriving  her  of  her  liberty.    Th« 
'  present  case  was  urged  to  be  one  in  which  the 
,  wife  had  not  made,  nor  would  make  an  undue  «ae 
'  of  her  liberty,  and  therefore  that  she  was  entitled 
,to  her  discliarge.    It  appears  to  me  that  the 
words  which  I  have  cited  from  **  the  King  v. 
Ley  tier  f'*  must  be  understood  with  reference  to 
^  the  case  then  before  the  Court,  in  which  violence 
and  actual  imprisonment  in  the  popular  sense  of 
.  the  term  had  i)een  used  for  an  unlawful  purpoae. 
,  If  they  could  be  fairly  extended  to  such  a  case  as 
I  the  present,  they  would  deny  the  general  right  of 
,  the  husband  to  the  control  and  euatody  of  his 
;  wik,  and  restrain  it  to  those  cases,  comparatively 
j  few  in  number,  in  which  his  misconduct  made  it 
I  palpably  unsafe  to  allow  her  to  be  at  large.  Thia«. 
I  however,  would  be  inconsistent  with  the  doctrine 
clearly  laid  down  by  the  older  authorities,    ^ho 
geneiul  rule  would  then  be  that  the  wife,  as  ta 
her  residence  aiid  manner  of  passing  ber  time» 
would  be  independent  of  her  husband,  and  the 
case  in  which  the  right  of  control  arose,  would 
only  be  exceptions  to  the  general  rule.     But  our 
law  has  not  so  limited  the  husband's  rights,  nor 
placed  them  upon  so  narrow  a  foundation.     Al- 
though expressed  in  terms  which  are  plain  almost 
to  rudeness,  the  principle  upon  which  it  proceeds 
is  broad  and  comprehensive.     It  has  respect  to 
the  terms  of  the  marriage  contract  and  the  infir- 
mity of  the  sex.     For  the  honour  and  happinesa 
of  both  parties^  it  places  the  wiSs  uuder  the  guar- 
dianship of  the  husband,  and  entitlea  him  for  the 
sake  of  both  to  protect  her  from^  the  danger  of 
unrestrained  intercourse  with  the  world,  by  en- 
forcing co-habitation  and  a  cmnmon  residence.— 
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Mrs.  Cochrane  has  lived  apart  from  her  husband 
for  four  years,  without  auy  imputation  upon  her 
character.  But  she  must  allow  him  to  say,  that 
her  husband,  with  the  highest  opinion  of  her  vir- 
tue, might  yet  be  excused,  even  by  her^  if  he  felt 
uneasy  when  he  learned,  as  stated  in  the  return, 
that  she  had  gone  to  masked  balls  at  Paris,  with 
persons  whom  he  did  not  know.  He  may  well 
be  desirous,  and  he  has  a  right,  to  restrain  her 
from  the  power  to  frequent  such  amusements  un- 
protected by  his  presence,  and  without  his  per- 
mission. She  too,  though  she  might  feel  secure, 
was  not  therefore  the  more  safe  at  such  places, 
and  at  any  rate  she  has  not  the  right  to  bring  his 
honour  or  her  own  into  possible  or  even  imaginary 
danger.  It  is  urged  that  by  refusing  to  discharge 
her,  I  am  sentencing  her  to  perpetual  imprison- 
ment. Cases  of  haidship  must  arise  unoer  any 
general  rule,  and  so  long  as  there  are  unfortu- 
nately ill-assorted  unions  there  will  be  cases  in 
which  wives  will  find  it  hard  to  be  compelled  to 
reside  with  their  husbands.  But  our  law,  for  the 
wisest  reasons,  allows  of  no  divorce  upon  such 
grounds,  and  I  cannot  doubt  that  a  sreater  amount 
of  human  happiness  is  produced  m  the  married 
state,  from  the  mutual  concession  and  forbearance 
which  a  sense  of  the  indissolubility  of  these 
unions  tends  to  produce,  than  would  be  enjoyed 
in  the  carelessness  and  want  of  self-government 
which  would  be  the  inevitable  consequence  of 
rendering  the  matrimonial  tie  less  firm  and  perma- 
nent. I  express  here  very  imperfectly  what  has 
been  so  wisely  and  eloquently  said  by  a  great 
master  in  this  branch  of  the  law,  and  the  passage 
has  such  a  direct,  and,  I  hope,  so  useful  a  oearing 
on  this  subject,  that  I  cannot  deny  myself  the 
pleasure  of  reading  it.  The  learned  judge  then 
proceeded  to  read  the  following  passage  from  the 
judgment  of  Sir  W.  Scott  (afterwards  Lord  Stow- 
ell)  in  the  case  of  *' Evans  v  .Evans.'* (e)  "The 
law  has  said  that  married  persons  shall  not  be  le- 
gally separated  upon  the  mere  disinclination  of 
one  6r  both  to  cohabit  together.  The  disinclina- 
tion must  be  founded  upon  reasons  which  the 
law  approves.  To  vindicate  the  policy  of  the 
law  is  no  necessary  part  of  the  duty  of  a  judge, 
but  if  it  were,  it  would  not  be  difficult  to  show 
that  the  law  in  this  respect  has  acted  with  its 
usual  wisdom  and  humanity,  with  that  true  wis- 
dom and  that  real  humanity  which  regard  the 
general  interests  of  mankind.  For  though  in 
particular  cases  the  repugnance  of  the  law  to  dis- 
solve the  obligations  of  matrimonial  cohabitation 
may  operate. with  great  severity  upon  individuals, 
yet  it  must  be  carefully  remembered,  that  the  ge- 
neral hapniness  of  the  married  life  is  secured  by 
its  indissolubility.  When  people  understand  that 
they  mttst  live  together  except  for  a  very  few  rea- 

•  1  Haggard*!  rep.  pages  35, 80. 
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'  pons  known  to  the  law,  they  learn  to  sohen  b| 
I  mutual  accommodation  that  yoke  which  the^ 
'  know  that  they  cannot  shake  off ;  they  becocM 
good  husbands  and  good  wives,  from  the  dc' 
I  cessity  of  remaining  husbands  and  wives,  for  Q^ 
cessity  is  a  powerful  master  in  teaching  the  dottc! 
which  it  imposes.  If  it  were  onoe  onderstoot 
that  upon  mutual  disgust  married  persona  migb 
be  legally  separated,  many  couples  that  now  ym 
through  the  world  with  mutual  comfort,  with  o 
tention  to  their  common  offspring,  and  to  tb 
moral  order  of  society,  might  have  been  at  thi 
moment  living  in  a  state  otmutual  unkiDdneii- 
in  a  state  of  estrangement  from  their  comioci 
offspring— and  in  a  state  of  the  most  tmrestraiiw 
and  licentious  immorality.  In  this  case  as  t 
many  others  the  happiness  of  some  indxridn 
must  be  sacrificed  to  the  greater  and  more  geam 
good."  But,  if  there  be  any  thing  painfol  t< 
Mrs.  Cochrane  in  the  present  state  of  thinga,  sb 
cannot  properly  complain  of  it ;  for  it  arises  firas 
her  own  breach  of  duty,  and  she  may  end  it  «h?< 
she  pleases  bv  cheerfully  and  frankly  p^oniu&j 
the  contract  mto  which  she  has  etitmd.  T^ 
moment  that  she  makes  restraint  of  her  person  i 
be  unnecessary  for  keeping  in  the  path  of  dmt 
the  restraint  will  become  iUegal,  and  nothit 
which  I  have  said  to-day  will  prevent  her  &r*7 
again  coming  to  this  Court  for  protection.  I  ii 
of  opinion,  therefore,  that  she  most  be  nestorf 
to  her  husband ;  but  as  it  was  intimated  to 
yesterdav  that  her  mother  was  ill,  mod  that 
was  anxious  to  go  and  see  her,  I  should  hope  t\ 
Mr.  Cochrane  will  be  ready  to  gratify  so  prope 
and  reasonable  a  wish,  if  she  on  her  part  w^l  rr 
a  satisfactory  pledge  that  she  will  return  to  hits  i 
some  specified  period — a  pledge  which  Ae  o«^ 
not  to  hesitate  to  give  nor  omit  to  keep  fiatthfoLj 
For  the  present  she  must  be  restored  to  her  hci 
band. 


COURT  OF  EXCHEQUER— Jwic  4. 

Sittings  in  Banco. 

kirk  v,  dolby. 

Writs  and  Copies— Altbratioit  of,  aftb 
Service — Practicb. — Whether  a  JmJ^ 
has  power  to  Order  the  Amendmemi  t/ 
Writ  under  ^e  Cfeneral  Rules  d^^ 
upon  by  the  Judges  qfaU  ihe  Courts  irka' 
tested  by  mistake  after  Service. 

Mr.  Martin  had  obtained  a  mk  mn  in  lb 
case  to  show  cause  why  an  order  made  by  Cci 
NEY,  B.  on  the  2drd  May  last  at  Chambm 
that  the  writ  of  summons  issued  herein  and  ccf 
served  be  amended  by  altering  the  teste  to  th 
4th   May,  on  payment  of  costs,  the  defendt 
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in^  5  days  ttme  to  plead  after  amendment  and 
ment  of  costs  should  not  be  rescinded. 
t  appeared  by  the  affidaTit  of  the  plaintiff's 
k,  who  prepared  and  issued  the  writ,  that  he, 
iome  mMake^  tested  the  writ  and  the  copy 
;be  4th  April  instead  of  the  4th  May,  but 
the  Precipe  for  the  writ  was  properly  dated 
4ih  Mayf  and  the  writ  was  sued  out  on  the 
(r  day,  and  the  copy  was  served  upon  the 
ndant  on  the  6th  May. 

he  action  was  upon  a  Bill  of  Exchange,  of 
ch  the  defendant  was  the  acceptor,  which  be- 
e  due  on  the  1st  ilfay.  The  plaintiff  declared, 
the  defendant  applied  for  leave  to  plead 
ral  matters,  amongst  which  was  one»  that 
bill  was  not  due  at  the  time  of  the  com- 
cement  of  the  action.  This  was  correct  in 
tlon  to  the  date  of  the  writ  and  copy  served, 
iquentlyy  without  the  amendment  the  plea 
id  be  an  answer  to  the  action. 
Jr.  Humphrey  now  showed  cause  against 
rule,  upon  the  sround  that  the  precipe  was 
id  correctly,  and  ttiat  the  teste  of  the  writ 
a  mere  clerical  error,  and  which  the  Court 
bt  to  allow  under  the  General  Rules  agreed 
Q  by  the  Judges  of  all  the  Courts  in  pur- 
ice  of  the  sUtute  2  W.  4.  c.  39.  s.  14. 
baelmas  Term,  3  W.  4.  s.  10.  (a)  which  treats 
natters  omitted  by  mere  mutake*  He  cited 
hid  y.  Street,  2  Dowl.  Rep.  740.  which 
rmined  that  the  Court  had  the  power  to 
nd  the  writ  but  not  the  copy,  which  is  the 
)f  the  party  over  which  the  Court  has  no 
:oI ;  and  contended  that  the  Court  had  the 
er  to  amend  the  writ  in  this  case  by  making 
^rrespond  with  the  precipe. 
[r.  Martin  called  the  attention  of  the  Court 
^veral  cases  on  the  subject  of  amendments, 
h  went  to  show  that  since  the  Uniformity  of 
^ess  Act,  such  amendments  hail  been  dis- 
)tenaDced  by  all  the  Courts. 
•ord  Abikgkr  said,  that  as  it  was  very 
rable  there  should  be  a  ooounon  onderstand- 


)  It  is  F0RTHBR  oanaasD,  that  if  the  plahitiff, 
is  attorney  shall  omit  to  Insert  in,  or  Indorse  on 
vrit,  or  copy  thereof  any  of  the  matten  required 
no  said  act  to  be  by  him  inserted  therein,  or  in- 
:f\  thereon,  ^hall  not  on  that  aeeoant  be  held  void, 
T'jv  be  aet  aside  ai  irregular,  upon  application  to 
nude  to  the  eoort  oat  of  which  the  same  shall 
,  or  to  any  judge. 

li^  nile  has  been  holden  to  be  oompnlsorv  on  the 
>if,  and  it  appllea  to  process  issued  under  the 
■  4.  c.  30.  against  attomies.  It  has  alto  been 
'mined  on  this  rule  that  a  motien  to  set  aside  the 
<^?  of  a  writ  of  di§tringai  on  the  ground  of  an 
ularity  in  the  indorsements  thereon,  &e.  roost  be 
f  within  a  reasonable  time  after  the  sertice 
^)f;  and  that  eighteen  days  Is  an  unreasonable 
f  in  this  respeet,  provided  the  defendant  might 
I  come  earlier  ( Wnghi  t.  Warren,  3  Mov.  and  S. 
)  Enrroa. 


ing  upon  this  subject  between  all  the  Courts,  tha 
case  should  stand  over,  in  order  that  the  result 
might  be  arrived  at  by  the  general  body  of  the 
Judges. 

June  1 6. 

Mr.  Humphrey  again  brought  this  question 
before  the  Court. — Rule  discharged. 

The  plaintiff  to  be  at  liberty  to  change  the 
venue,  and  the  defendant  to  have  time  till  Tues« 
day  next  to  plead. — JFrit  to  be  amended. 


Sittings  in  Banco,--^une  13. 

Shaw  v.  Scahubiiick. 

SuBPiBNA  dueee  tecum  —  Atticumemt 
agamit  a  Sheriff  for  disobedience  of  this 
writ  in  not  producing  his  wamxnt  at  the 
trial  of  an  action  for  escape. 

An  action  was  brought  against  the  Sheriff  of 
Lancashire  for  an  escape,  and  waa  tried  before 
Mr.  JuanCB  Colbridob  at  Liverpool,  at  the 
last  assizes,  when,  in  consequence  of  the  non-< 
production  of  the  warrant  at  the  trial  by  the 
witness  who  waa  subpernaed  for  that  puipose, 
who  was  the  sheriff's  officer,  the  plaintiff  was 
nonsuited.  A  rule  ttisi  had  been  obtained  by 
the  plaintiff  to  set  aside  the  nonsuit,  on  the 
ground  that  the  plaintiff  had  been  misled  by  the 
warrant  at  the  time  of  the  service  of  the  subpcena. 
A  rule  nisi  had  also  beei^  obtained  for  an  at- 
tachment agmnst  the  witness  for  disobedience  of 
the  subpcsna  duces  tecum,  in  not  producing  the 
wanant,  and  the  two  rules  oame  on  for  argument 
together* 

air.  Cresswellf  in  showing  cause,  relied  on  the 
affidavits  in  answer,  which,  he  submitted,  dis- 
tinctly negatived  the  allegation  that  the  plaintiff 
had  been  misled  by  any  representation  of  the 
witness  that  he  had  possession  of  the  warrant  at 
the  time  of  the  service  of  the  subpoena.  That 
witness  in  his  affidavit  denied  that  he  made  any 
such  statement.  He  contended  that  the  plaintiff 
had  not  exercised  the  necessary  diligence,  or 
taken  the  obviously  necessary  precautions  before 
going  to  trial.  The  warrant  had  been  deposited 
m  the  sherifTs  office  to  enable  him  to  make  his 
return  to  the  writ  of  capias^  and  if  the  plaintiff 
had  gone  to  the  office  he  might  have  tound  it 
there. 

Mr.  Seigeant  Atcherley,  in  support  of  the 
rule,  said  it  was  necessary,  in  an  action  against  a 
sheriff,  to  pro<(uce  the  warrant,  in  order  to  con- 
nect the  sheriff  with  the  acts  of  his  officer  (who 
was  the  real  defendant).  If  the  maneeuvre  which 
had  been  practised  in  this  case  by  the  witness, 
were  allowed,  a  sheriff,  against  whom  an  action 
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had  been  brought,  had  only  to  place  the  warrant 
in  the  hands  of  some  person  fire  minutes  before 
the  trial*  and  then  he  could  at  once  defeat  the 
action. 

Aldbrson,  6. — He  would  be  liable  to  an  at- 
tachment for  that. 

Air.  Sergeant  Aicherley  admitted  this,  but  an 
attachment  was  not  always  a  competent  remedy. 
The  plaintiff  did  not  want  an  attachment.  He 
had  brought  his  action  agairtst  the  sheriff,  and 
he  wanted  to  recover  damages  against  the  sh^fT. 
He  denied  that  th^  plaintiff  ought  to  have  gone 
to  the  sheriff's  office;  it  was  the  duty  of  the 
officer  to  keep  the  warrant  in  his  possession,  so 
as  to  be  enabled  to  produce  it  wheu  called  upon 
to  do  so. 

Parks,  B>-^No,  I^o.     He  iMy  do  what  he» 
likes  with  it ;  only  it  is  usual  for  the  officer  tm 
keep  it  for  hi9«wn  preteetite. 

Au)&Rsav,B.  asked  whether  the  plaintiff 
would  agree  to  pay  the  costs  of  the  last  trial  ?      | 

Mr.  Sergeant  Aicherley  asked  whether  his, 
lordship  thought  he  ougfit  h>  pay  th^  costs  ?        I 

Parks,  B.  said  it  was  6fe«r  the  pfditittff  wa^ 
out  of  ctttti  upon  the  sifEdii^its.  The  rule  was 
obtuned  on  the  ^ffbutid  that  the  phdntiff  had 
been  mi^M  by  a  re^t^esenttttfdn  of  the  wftness 
that  h?  h«d  posse)$siott  of  the  Urairfant  at  tlie 
time  of  the  subpoena ;  but  this-  alle'gatTon  was 
distinctly  denied  by  the  affidtrtit  df  the  witness 
himself.  The  plaititiil^  ^i^t,  if  he  thought 
proper,  bring  an  action  ftgamst  the  witness  for 
disobeying  the  subpiena,  atkd  no  doubt  he  would 
recover  damages. 

Aldkrsom,  B.  said  the  hci  was,  tfie  phiititiff 
bad  not  taken  even  bhiinary  preciraffton  before 
going  to  trial ;  and  he  thoi^t,  the^fbre,  th^t  if 
the  court  granted  a  new  trial  it  mu>t  be  on  the 
terms  of  paying  the  teost^  6f  the  htst  trial,  and 
then  the  plaintiff  might  gO  if  he  ihought  fit  ^nd 
see  if  he  could  do  better  an  other  time. 

The  Court  said  they  thonght  that  the  allega- 
tion in  the  affidavits,  upon  which  ihe  rate  was 
obtained,  had  been  fully  i^nd  satisi^torily  sm- 
swered  by  the  affidavits  on  the  other  side.  The 
charge  of  misleading  the  plaintiff  by  a  represen- 
tation that  the  witness  had  possession  of  the 
warrant  at  the  time  of  the  service  of  the  subpcena 
was  negatived,  and,  therefore,  if  the  plaintiff 
was  to  have  a  new  trial  it  must  be  on  the  terms 
of  paying  the  costs  of  the  former  trial.  As  to 
lh«  ftrle  for  an  attachment  against  the  witness 
there  were  no  grounds  whatever  for  sustaining  it, 
and  it  mtist^  ihcfrefore,  be  discharged  with  costs. 

Rule  fer  a  ne#  trial  made  absolute  upoh  pay- 
ment of  costs. 

Rule  for  an  attachment  discharged  with  costs. 
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The  Court  will  sit  at  half-past  nine  o*dock. 

EQUITY. 

The  Court  will  not  sit  this  day. 


PREROGATIVE  COURT— JIfay  h  . 


Will  of  Hugh  Donaldso?!,  dbceasgl 

Wlieihcrr  a  Suryeoh  on  toward  one  ef 
Majesty'* $  Shijm  hehmgitkg  to  ike  $ertvri 
the  Etui  India  Company ^  m  chdr^ 
reerwitsfor  the  Queen*s  sereiee^  thtHl 
considered  *'  a  Soldier  in  actual  3fut 
Servicef*  to  come  nithin  the  exeeptk^ 
the  Statute  see.  It* 


The  deceased,  Dr.  Donaldson, 
stirgeon  in  the  mHitary  service  of  the  East  !i 
Company,  and  had  embarked  to  job  kU 
ment  in  India,  on  board  a  ahip  m  whiek  sij 
recruits,  also  going  to  India  in  the  Queens t4 
vice,  and  they  were  placed  under  his  totid^ 
superintendence.  While  on  board  this  ship«l 
made  a  will  that  was  not  attestedy  and  be  m 
soon  after  he  joined  his  regiment;  and  s^ 
application  being  made  for  probate,  a  qn^ 
arose  whether  the  will  came  within  the  exoepi^ 
of  the  1 1  th  sec.  of  the  New  Will  Ad,  be  \Kt{ 
**  a  soldier  in  aetual  miliiary 
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>ir  H.  Je^wbr,  said,  the  deceased  could  not 
held  a  surgeon  in  Her  Majefity*a  service, 
loiigh  temporarily  in  charge  of  Her  Majeiity's 
Hers,  because  he  still  remained  in  the  service 
:he  East  India  Company.  It  haa  been  held 
elation  to  mariners  that  the  11th  section  of 
act  extends  to  the  Merchant  service,  and  by 
a:;tj  of  reasoning,  it  would  seem  that  soldiers 
he  Ea^t  India  Company's  service  should  also 
included.  There  is  nothing  in  the  clause 
can  be  construed  to  limit  the  exception  to 
lers  in  Her  Majesty's  service.  The  de- 
d  teas  in  actual  military  $ervice  at  the 
!  he  made  his  will,  and  I  am  of  opinion  that, 
rding  to  the  decisions  already  made  respect- 
commissioned  officers,  (a)  as  distinguished 
I  persons  not  commissioned, (a)  the  deceased 
,  at  the  time  of  making  hia  will,  *'  a  soldier 
nual  military  service,"  and  comes  within  the 
ption  contemplated  by  sec  1 1  of  the  Statute. 
will  does  not  appoint  any  executor  or  re- 
&rv  legatee. 

dninistratian  granted^  with  the  will  an- 
df  to  the  mother  of  the  deceased. 


SOLVENT  DEBTORS'  COURT— Jitnc. 

CASE  OF    FRANCIS  FORSYTn. 

ure  acquired  property — Power  of  the 
hurt  to  order  judgment  to  be  entered  up 
i  Oie  Insolvenre  Tv arrant  of  A  ttorney. 

he  insolvent  was  discharged  in  Maieh, 
7,  and  he  gave  up  his  life  interest  in  some 
«rty  which  he  possessed  by  the  will  of  his 
if)  under  which  will  he  had  the  power  of  ap- 
tment  in  regard  to  other  property.  He  died 
S33,  and  by  hia  will  directeo  that  his  debts 
rred  since  January  1831  should  bo  paid, 
none  others.  In  1836,  a  suit  was  coin- 
:ed  in  the  Court  of  Chancery,  to  which  the 
)ns  now  before  this  court  were  parties,  and 
Lord  Chancellor  bad  directed  an  account  of 
5  to  be  taken  from  the  13th  January,  1827 
Khich  day  the  insolvent  had  petitioned  the 
0«  with  a  view  of  payment.  The  question 
rding  the  cceditocs  in  the  schedule  was  sent 
iis  court  for  their  opinion* 
HE  Court  was  of  opinion  that  execution  on 
«rarrant  of  attorney  should  issue  for  516/  for 
creditors  in  the  schedule  (being  a  share  of 
property),  but  not  to  be  enforced  without  the 
^ion  of  the  court.  The  court  bad  no  power 
tterfere  with  the  judgment  entered  upon  the 
ViX  of  attorney. 

>^^reBlcl«IHa^,de.ease.t«I^Val.R. 


CENTRAL  CRIMINAL  COURT— June  15, 


The  proceedings  of  this  court  re*commenced 
this  day.  The  Hecprdcr  has  been  seriously  in- 
disposed for  several  weeks,  and  was  prevented 
from  attendii^  the  court. 

The  extraordinary  character  of  several  of  the 
cases  that  have  been  sent  for  investigntion  at  the 
present  sesMions  has  occasioned  greater  interest  to 
be  attached  to  it  than  has  been  felt  respecting  any 
other  since  the  establishment  of  the  court,  and 
there  was  an  appearance  of  anxiety  and  excite- 
ment eihibited  yesterday  of  a  quite  unusual  cha* 
racter. 

The  Common  Sergeant  delivered  thefollow<' 
ing  Charge  to  the  Granp  Jury,  upon  the 
Cases  in  the  Calendar — for  Hioii  Trbason,  in 
compassing  or  imagining  the  Death  of  Th9 
Queen,  (Oxford^s);  for  Murder,  (Cotirt;ot- 
siers)^  and  for  Burglary,  {Gould^s}. 

"  Gentlemen  of  the  Grand  Jury, — Your  duty 
on  tiie  present  occasion  will  oblige  yoa  to  con* 
sider  cases  of  almost  every  descciption  of  crime  In 
law  books.  The  caWndar  sometimes  oootains  a 
greater  iniimber  of  prisoners,  but  a  more  serious 
catalogue  of  offences  seldom  has  been  submitted 
to  she  coaaideralioo  of  a  grand  inquest, 

**  The  first  cause  to  which  I  shall  call  yoot 
attention  ia  that  of  Robert  Oxford^  who-  is 
charged  with  high  treason — the  highest  crime 
against  human  society — bringing  with  it  the  roost 
fistal  oonsequences,  not  only  to  her  Majesty  her- 
self, bol  to  the  Government,  and  the  peace  and 
happiness  of  the  nation.  Every  attempt  levelled 
at  the  person  of  the  Sovereign  is  levelled  at  pab- 
lio  tranquillity.  The  offence  ia  the  most  serious 
known  to  the  law — it  haa  ever  been  received  as 
of  the  deepest  dye,  and  calling  for  the  most 
severe  punishment. 

''The  statute  26  Edwanl  I.,  is  the  first  that 
dedsces  it  to  be  treason  *  to  oomoass  or  imagine 
the  death  of  our  Lord  the  King/  within  which 
designation  a  Queen  regnant  is  included.  A  sub* 
sequent  statute  in  the  reign  of  George  II T,  enacts» 
'  That  if  any  person  shall  compass,  imagine*,  de- 
sign, or  intend  death  or  destruction,  or  any  bodily 
harm,  tending  to  death  or  destruction,  or  to  maim 
or  wound,  the  person  of  the  Kbg,  being  convicted 
thereof,  he  shall  be  declared  and  adjljudged  a 
tn^itor.* 

<' Gentlemen,  the  first  qneation  lor  yo«r  oon- 
sidetation  will  be  to  refiar  to  the  evidence  wWoh 
will  be  laid  before  you  as  to  the  prisoner's  « com-^ 
passing,  imagining,  and  intending  the  death   pi 
her  Majesty  the  Queen,'  and  also  to  inquire  voU^ 
■  the  over  act  by  which  such  mtention  may  be 
manifested.      Everything  wilfully  done  ov    ^t- 


126 


Law  Reports. 


temptedy  whereby  the  Queen's  life  is  endangered, 
is,  in  laWy  an  overt  act  of  compassing  her  death. 

"It  will  be  proved  by  several  witnesses  that 
they  saw  the  prisoner  fire  or  discharge  two  shots 
at  the  carriage  in  which  her  Majesty  was  sitting ; 
that  they  observed  him  take  deliberate  aim  and 
point  the  pistol  at  the  Queen  and  her  consort 
rVince  Albert. 

"  Gentlemen,  you  will  necessarily  inquire  as  to 
whether  the  pistols  were  loaded,  and  this  perhaps 
may  be  proved  in  different  ways.  If,  for  instance, 
it  snoula  appear  that  there  are  marks  in  the  wall 
of  a  ball  or  bullet  in  the  direction  in  which  the 
pistol  was  fired,  it  will  be  natural  for  you  to  in- 
quire as  to  the  time  when  those  marks  were  first 
seen ;  or  if  a  piece  of  lead  should  be  produced, 
apparently  having  been  of  the  size  of  a  pistol  ball 
(though  now  quite  flattenedi  as  if  by  concussion 
against  a  wall.) 

« Formerly,  it  was  always  necessary  under 
numerous  acts  of  Parliament  made  for  the  bene- 
fit of  the  party  accused,  that  two  lawful  witnesses 
should  be  called  to  prove  the  treason,  and  other 
preliminary  circumstances  required  that  this  rule 
should  be  extended  to  the  finding  of  a  bill  by  the 
grand  jury,  as  well  as  to  the  trial  in  open  court; 
but  it  was  enacted  by  the  39th  and  40th  Geo.  III., 
cap.  93  (A.D.  1 800),  that  in  such  cases  this  was 
unnecessary.     (Vide  the  statute.) 

'*  It  is  true  that  this  statute  goes  on  to  negative 
the  acts  of  Wm.  III.  and  Queen  Anne,  touching 
the  trials  of  treason  ;  notwithstanding  it  is  clear 
that,  under  the  provisions  of  the  39th  and  40th 
Geo.  III.,  two  witnesses  are  not  now  necessary 
to  prove  treason  in  any  direct  attempt  against  the 
person  or  life  of  her  Majesty ;  and  the  question 
IS  settled  by  the  provisions  of  a  subsequent  act— 
vis.,  67th  Geo.  IIL,  cap.  6,  sec.  4. 

"  Gentlemen,  as  there  are  several  witnesses  in 
this  case,  you  will  have  no  difficulty,  as  the  equity 
and  justice  of  our  criminal  law  are  here  manifest 
— as  there  is  no  more  evidence  necessary  to  prove 
a  direct  attack  upon  the  person  of  her  Majesty 
than  is  required  to  prove  an  attempt  on  the  life  of 
either  of  her  snbjects,  even  be  he  the  humblest 
individual  in  the  land. 

''  The  next  case,  gentlemen,  to  which  I  call 
your  attention,  is  that  of  Francis  Benjamin 
Courvoisierf  who  stands  charged  with  the  mur- 
der of  Lord  William  Russell,  on  the  night  between 
Tuesday  the  «5th  and  Wednesday  the  f)th  of  May, 
on  which  morning  the  noble  lord  was  found  dead 
in  his  bed.  when  a  wound  was  found  from  the  top 
of  his  right  shoulder  to  the  right  side  of  his  throat, 
of  the  depth  of  four  inches. 

*'  It  cannot  }ye  doubted  but  that  this  wound  was 
the  cause  of  his  lordship's  death,  and  could  only 


have  been  inflicted  by  the  hand  of  aootiier,  i 
cording  to  the  evidence  of  medical  men^  w 
made  a  post  mortem  examination;  but  aUo  frt 
the  fact,  that  no  instrument  was  found  in  hb  Ic! 
ship's  bed-room. 

•*  Gentlemen,  the  case  will  rest  principally 
circumstantial  or  presumptive  evidence -tl 
is,  on  the  fair  and  reasonable  inferences  that  ra 
by  your  calm  judgment,  be  drawn  from  the  a 
tence  of  all  the  facts  and  circumstances  ooaaeei 
with  the  transaction. 

*'This  species  of  evidence  is  that  whkh  it 
the  peculiar  province  of  a  jury  to  deal  with :  i 
the  question  is,  whether  there  be  or  not  6xm 
stances  amply  satisfactory  to  induce  you  to  « 
the  case  for  the  investigation  of  a  court  andja 

<'  In  considering  this  investigation  toq  i 
firsts  probably,  inquire  whether  there  is  srt  i 
pearance  sf  any  forcible  entry  having  been  =a 
from  without  the  premises,  or  whetber  the  mf 
of  violence  have  not  been  made  wiiktH,  T\ 
circumstance  will  then  probably  induce  v^z 
!  consider  whether  this  murder  could  hare  ai 
committed  by  a  stranger,  without  the  aid  or  is 
tance  of  some  person  or  persons  within  the  b« 
or  some  of  thefiamily  of  Lord  William  RosseSl 

**  Gentlemen,  the  motives  and  objects  d  I 
murderer  will  naturally  next  present  themsehn 
your  consideration,  and  you  will  inquire  re?p« 
ing  the  property  of  the  deceased — whether  « 
and  what,  was  missing;  and,  if  missing:,  ^^ 
any,  and  what,  and  where  it  was  found, 
experience  teaches  us  that  when  men 
crimes  of  this  character,  and  take  Taloable  a 
perty  from  the  parties  whom  they  attad— ^ 
such  property  is  generally  carried  oflTthe  pre^ 

at  all  eventa,  such  portions  of   it  as  arc  i 

visible,  and  likely  to  create  the  ampidon  cr  i 
cite  the  attention  of  the  police. 

<<  It  will  be  proved,  gentlemen,  that  a  1 0/. :« 
and  a  gold  clasped  nurse,  five  rings,  and  M 
coins,  were  found  behind  the  skirting  board  tr^ 
prisoner's  pantry  ;  a  gold  seal  and  a  sealrirg 
hind  a  pipe  in  the  scullery ;  a  gold  locket,  i^ 
had  been  missed  before,  under  the  hearth; 
between  the  board  and  the  leadii^  of  tb« 
which  had  been  removed  from  the  prisoner*srG 
was  also  found  a  gold  watch — ^all  thepropenf 
the  late  Lord  William  Russell,  and  propn 
which  does  not  appear  to  have  been  masd 
taken  from  his  lordship  before  the  night  of  t! 
murder. 

**  Again,  in  the  portmanteau  of  the  prN« 
two  pocket  handkerchiefe  are  found,  each  co'.rsi 
ing  slight  spots  of  blood,  and  in  his  shirt  ire  k^' 
a  pair  of  gloves  marked  with  spots  of  Mocd ;  n 
in  considering  thia  part  of  the  case,  dates  nuf  t 
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I  immaterialt  and^  genUeroen,  let  not  the  dates 
(he  6th,  lOtb,  and  13th  of  May,  escape  your 

LollectioD. 

[^The  CoMUON  SnoiAifT  hare  alluded  to  the 
:t  of  the  locket  having  been  misaed  before  the 
ne  of  the  murder,  and  concealed  in  the  same 
ly  as  the  other  property  subsequently  missed.] 

'*  These  circumstances  (continued  his  lordship), 
nnected  with  the  places  where  the  property  was 
und,  and  the  appearances  from  the  marks  of 
)lence  on  the  door  from  within,  necessarily  draw 
^picioD,  to  say  the  least,  and  deserve  inquiry, 
on  those  resident  within  the  house. 


'*  The  observations  and  conduct  of  the  party 
cused,  before  and  immediately  after  the  transac- 
>n,  in  all  cases,  whether  of  murder  or  felony,  are 
r.ivs  important.  On  entering  on  this  investi- 
t.un,  gentlemen,  you  will  be  good  enough  to 
>n)iss  horn  your  minds  anything  you  may  have 
id  or  heard  before,  and  draw  such  inferences  as 
L^onable  men  may  reasonably  deduce,  remem- 
rir.g  that  you  are  not  to  try  the  prisoner,  but 
Ir  to  ascertain  whether  there  is  presumptive 
lience  sufficient  to  justify  you  putting  the  pri- 
mer on  his  trial. 

'*  Gentlemen,  the  next  case  we  have  to  advert 
is  that  of  Richard  Gould f  who  is  charged  with 
e  crime  of  burglary.  Burglary  is  the  breaking 
d  entering  the  mansion-house  of  another,  be- 
een  the  hours  of  nine  in  the  evening  and  six  in 
i  mornings  with  the  intent  to  kill  some  reason- 
le  creature,  or  to  commit  a  felony.  Unfasten- 
l  and  opening  a  window,  pulling  down  the  sash 
a  window,  the  removal  of  a  piece  of  paper  af- 
ed  to  glass,  and  thereby  openmg  a  window,  are 
sufficient  proofs  of  breaking  and  entering  a 
iriMon  or  dwelling-house.  I 

'  Od  Monday,  March  16,  Mr.  Templeman, 
10  lived  in  a  cottege  at  Islington,  received  19 
(f-crowns  about  half-past  three  in  the  afternoon. 

"On  Tuesday,  the  17th,  he  was  found  mur- 
ed, and  it  appeared  that  a  piece  of  glass  had 
^n  taken  from  a  window,  by  which  a  button 
ght  be  turned,  and  a  person  enter.  A  maho- 
ny  box  appeared  to  have  been  opened,  as  if  with 
hisel,  and  the  place  was  found  m  a  state  of  dis- 
ler.  On  the  premises  were  left  two  flash  notes 
the  *  Bank  of  Elegance/  one  for  50/.,  the 
ler  for  5/. 

'On  Thursday,  the  12th  of  March,  the  nri- 
ler  stated  to  a  witness,  who  would  be  called, 
i&t  he  was  pinched  for  money,  but  he  knew  of 
old  gentleman  had  who  got  some.* 

"On  Friday,  the  13th,  he  applied  to  two  wit- 
hes for  a  scren  and  darkey  (that  is  a  crow-bar 
d  a  dark-lahtem,)  declaring,  at  the  same  time, 
it  he  must  have  money,  and  that  he  was  going 


to  an  old  gentleman,  in  a  lonely  cottage,  not  far 
off. 

"  On  Monday  night,  (March  1 6\  the  prisoner 
was  at  the  Rainbow  public-house^  pW^'^S  *^  ^^^' 
lies,  when  he  had  only  l^d.  ir.  his  possession. 
He  won  2d.  and  out  of  the  moi-^ey  he  purchased 
a  rushlight,  and  he  did  not  quit  the  Rainbow  till 
a  quarter  to  twelve  o*clock. 

**  On  Tuesday  morning,  the  1 7th,  the  prisoner 
returned  to  Wilson's  cottage  (about  500  yards 
from  Mr.  Templeman*s),  about  two  or  three 
o'clock.  He  went  to  bed,  and  got  up  at  half- 
past  seven,  and  went  into  the  wash-house  and 
water-closet,  where  he  remained  about  ten  minutes 
in  each  of  those  places.  He  appears  to  have 
asked  for  a  towel,  and  to  have  done  something  to 
his  trousers.  He  left  the  cottage  about  eight  in 
the  morning,  and  returned  In  the  evening,  when  he 
had  a  new  pair  of  shoes. 

*'  On  Wednesday  (the  next  day),  between  the 
tiles  and  the  ceiling  of  the  water-closet,  was  foimd 
a  stocking  containing  1 9  half-erowns,  48  shillings 
and  7  sixpences,  making  4/.  1 9s.  The  stockmg 
was  identified  by  the  landlady  as  having  belonged 
to  the  prisoner.  If  the  prisoner  committed  the 
burglary,  it  must  have  been  done  between  one  and 
three  o'clock  in  the  morning. 

**  In  addition  to  this  evidence  confession  has 
been  made  by  the  prisoner  to  an  officer,  but  be- 
fore he  did  so  it  appears  clear  that  some  one  had 
informed  him  that  200/.  reward  had  been  offered. 
It  appears  most  material  to  the  ends  of  justice 
that  this  matter  should  be  fully  inquired  into. 

**  If  the  confession  was  made  under  the  fallacy 
of  hope,  it  comes  in  a  questionable  shape,  and 
may  not  be  admissible  in  evidence,  the  rule  of  law 
being  that  if  a  prisoner  is  influenced  by  any  pro- 
mise the  confession  cannot  be  received. 

"  On  the  other  hand,  the  law  and  the  practice 
is,  that  it  is  admissible  for  a  witness  to  say  he 
received  a  communication  from  the  prisoner— that 
in  consequence  of  such  communication  he  went 
to  a  certam  place,  and  in  that  place  found  the  goods 
or  property  specified  and  described.  A  witness 
will  state  that  he  went  in  consequence  of  a  state- 
ment made  to  afield,  and  in  a  pond  there  he  found 
a  chisel  and  a  lantern,  with  part  of  a  rushlight  in 
it,  and  he  will  tell  you  that  the  chisel  corresponds 
with  the  marks  on  Mr.  Templeman's  box. 

'<  Gentlemen,  these  are  circumstances  which 
will  come  before  you,  and  I  am  sure  will  be 
thoroughly  and  properly  investigated." 


Law  of  Harm i age.— We  lieg  to  call  the  atten- 
tion of  our  readers  to  an  advertisement  in  another 
part  of  our  paper  relating  to  restraints  on  marriage, 
which  we  hope  to  see  shortly  placed  upon  some  cer- 
tain basis,  consistent  with  sound  reason  and  good  seuse. 


128 


Review  of  New  Boohs. 


REVIEW  OF  NEW  BOOKS. 


A  Law  Grammar,  or  Rudiments  of  the 
Law.  By  Giles  Jacobi  Author  of  the 
Law  Dictionary.  Eighth  edition,  greatly 
enlarged  and  carefully  revised,  by  John 
Hargraye,  Esq.  of  the  Inner  Temple. 
London :  William  Crofts,  19)  Chancery 
Lane.    1840. 

This  work,  having  already  passed  through 
seven  editions,  speaks  for  itself  that  it  merits 
attention.  The  present  edition  embraces  the 
importint  alterations  which  have  been  made  in 
the  Criminal  Law,  as  also  in  that  relating  to  real 
property ;  b\it  the  editor  has  not  interfered  with 
those  branches  of  learning  which,  being  now 
altered  by  modem  enactment,  still  require  to  be 
understood  by  the  student,  such  as  the  law  re- 
lating to  Fines  and  Recoveries.  The  editor  has 
also  made  an  alteration  of  great  utility,  viz.  the 
arrangement,  under  proper  chapters,  of  the  various 
divisions  of  the  law,  and  he  expresses  bis  object 
to  be  to  prepare  a  correct  epitome  of  the  existing 
law,  and  in  such  a  form  as  will  most  benefit  the 
yoauger  branches  of  the  profession.  The  editor 
concludes  his  Preface  by  quoting  a  passage  from 
Mr.  Preston's  work,  upon  Abstracts  of  Title. 
*'  Any  work  which  is  calculated  to  abridge  the 
labonr  of  the  student,  by  bringing  the  points 
together  under  each  head  into  one  view,  and 
under  an  arraogement  enabling  him  to  find  that 
«f  which  he  is  in  search  with  the  least  possible 
delay,  u  of  more  value  than  can  be  conceived  by 
any  but  those  whose  practical  experience  has 
taught  them  its  importance." 

A  Table  of  Descents,  as  altered  by  3  &  4 
W.  4*  c.  106.,  is  prefixed  to  the  work. 


Immediately  toiil  be  puMUhed,  pHee  4e^, 
Vol.  4,  Part  4, 

PRBCEDENTS  IN  CONVEYANCING, 
adapted  to  the  present  state  of  the  Law.  Il- 
lustrated with  Notes,  Practical  and  Critical,  by 
THoiiAs6EORGeWESTERN,Esq.,F.R.A.S.oftbe 
Middle  Temple,  Author  of  •*  The  Commentaries 
on  the  Constitution  and  Laws  of  England,'' 
dedicated  by  command,  to  Her  Majesty  the 
Queen. 

Almost  every  number  oontains  a  Naw  Form 
of  Instrument  to  meet  the  exitting  state  of  the 
Laws. 

Part  4  will  contain  new  forms  to  meet  the 
Statute  3  &  4  W.  4,  c.  74.,  and  Commercial 
Letters  of  Attorney,  for  Home  and  Abroad, 
with  Practical  Directions  for  their  eflScacy  at  the 
places  where  they  are  to  be  executed,  more  par- 
ticularly as  regards  Absconding  Debtors  to  the 
United  States  of  America  and  elsewhere. 

Vols.  1,  2  and  3,  Price  £2.7#. 

John  Richards  &  Co.  194,  Fleet-street. 


r  AW  OP  MARRIAGE.^Ats  Meeting  tf 

•*^  parties  Aggrieved  by  the  existing  resiric- 
ions  upon  Marriage,  held  at  the  Ofioe  cif 
Messrs.  Crowdbr  &  Maynard,  Na  3,  Mis- 
sion House  Place,  London,  on  Thoisday,  the 
21  St  of  May,  a  Committee,  conststiog  of  seYcs 
of  the  gentlemen  present,  was  appoiulcd  (viih 
power  to  add  to  their  number)  to  take  the  dc- 
cessary  steps  for  obtaining  a  repeal  of  the  ot- 
J^TtONABLB  restrictions  upon  Marriage,  irl 
more  particularly  that  tohich  prohibits  marriay 
with  a  deceased  Wife's  Sister ;  and  it  was  rr- 
solved,  that  the  objects  of  the  Meeting  shoui! 
be  forthwith  published  in  such  of  the  houicF 
and  Provincial  Papers  as  the  Committee  m.z^>. 
think  proper,  with  a  view  to  obtain  the  actin  a^ 
operation  of  all  parties  interested. — Communi- 
cations to  be  addressed  to  Messrs.  Crowderftni 
Maynard,  as  above. 
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OS  THE    BNOLlSa    LA^ 

or 

BAILMENTS. 

(CNBllntietf  >iwei  pmgt  116.) 


If 


E  will  now  turn  ftttention  to  CdiiMOK 
Cabribim  for  hire.  Locatio  operis 
^^ndi,  tbfi  fith  olass  of  Lobd  Holt's  Bail- 
nts,  who  Mtys,  the  law  eharges  this  penwn 
I  entrusted  to  carry  goods,  against  all 
.  bat  acts  of  God,  and  of  the  enemies 
King ;  t6t  though  the  force  be  nev^r 
eat,  as  if  aH  irresistible  multitude  of 
e  should  rob  him,  nevertheless  he  is 
eable.  And  this  is  a  politic  establisb- 
contrived  by  the  policy  of  the  Law  for 
fety  of  all  persons  the  necessity  of 
affairs  oblige  them  to  trust  these  8ort3 
ns,  that  they  may  be  safe  in  their 
of  dealing,  (a) 

Co^t  7.  Bernard,  tee  imie;  Just  Inst.  lib.  4. 
IVoL.  IV. 


Sir  WilUam  Jonei,  in  obserring  upon 
this  doctrine,  says  the  ground  of  this  resolu- 
tion is  not  the  reward  of  the  carrier,  upon 
which  Bir  Edward  Coke  lays  much  stress ; 
but  the  public  employment  exercised  by  the 
carrier,  and  the  danger  of  his  combining  with 
robbers,  to  the  infinite  injury  of  commerce 
and  extreme  inconvenience  to  society,  he  is 
treated  as  an  insurer  against  all  but  the 
excepted  perils,  upon  that  distrust,  which  an 
ancient  writer  has  called  the  sinew  of  wis- 
dom ;(&)  or  as  described  by  Lobd  Mans- 
FiBLD,  '<  A  carrier  is  in  the  nature  of  an 
insurer.  It  is  laid  down  that  be  is  liable  for 
B^ery  accident,  except  by  the  Act  of  God,  or 
the  King's  enemies."  (<?)  A  carrier  differs  in 
this  from  a  bailee,  the  latter  only  engages  to 

tit  5. ;  Tine.  Com.  In  Just.  Inst.  lib.  3.  tit  37.  text 
11  fi.  2. ;  but  ttie  CoMitoK  LAW  of  England  imposes 
much  greater  responsibility  upon  carriers  than  the 
Ci TIL  Law. 

(»)  Jones's  T^ailm.  104—107. 

(c)  Forward  v.  PUlard,  1  Term.  Rep.  33. 
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take  care  of  goods  as  his  own,  and  is  not 
answerable  for  a  robbery,  but  a  carrier  in- 
'  8ares.(J)  So  Best,  C.  J.,  in  Riley  y.Home^{e) 
obseryedf  when  goods  are  delivered  to  a  car- 
rier, they  are  nsoally  no  longer  under  the 
eye  of  the  owner ;  he  seldom  follows  or  sends 
any  servant  with  them  to  the  place  of  their 
destination.  If  they  shoald  be  lost  or  in- 
jured by  the  grossest  negligence  of  the  car- 
rier or  his  servants,  pr  stolen  by  thenii  or  by 
thieves  in  ooUnsion  with  them,  the  owner 
would  be  unable  to  prove  either  of  these 
causes  of  loss ;  his  witnesses  must  be  the  car- 
rier's servants,  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their 
masters  and  themselves. 

To  give  due  security  to  property,  the  law 
has  added  to  that  responsibility  of  a  carrier, 
which  immediately  rises  out  of  his  contract, 
to  carry  for  a  reward,  namely,  that  of  taking 
all  reasonable  care  of  it,  the  responsibility  of 
an  tnmr^. 

From  his  liability  as  an  tiwtfrer,  the  carrier 
is  only  to  be  relieved  by  two  things,  both  so 
well  known  to  all  the  country  when  they 
happen,  that  no  person  would  be  so  rash  as 
to  attempt  to  prove,  that  they  had  happened 
when  they  had  not — ^namely,  Ae  act  of  God 
and  the  King^s  enemies. 

CoMMOsr  Cabrtuss  are  of  two  kinds. 

1.  Carriers  by  land. 

2.  Carriers  by  water. 

The  law  relating  to  bodi  is  the  same,  {f) 
Of  the  first  class  are  the  proprietors  of 
stage  coaehes,  trucks,  teams,  waggons,  carts, 
and  other  persons  who  undertake  to  tran- 
sport from  place  to  place  by  land,  for  hire. 

Of  the  second  class  are  the  proprietors  of 
shipe,  eteam-boats,  bargee,  canal  boats,  and 
other  persons  who  in  like  manner  undertake 
to  carry  goods  from  place  to  place,  by  water, 
for  hire. 


The  proprietors  of  stage  ooadei  wh 
only  carry  passengers  for  hire,  as  hteknei 
coachmen,  cab-men,  and  such  like^  are  ii< 
deemed  common  carriers,  and  consequent! 
are  not  held  responsible  for  the  goods  < 
passengers,  weept  where  goods  are  carrie 
as  well  as  passenger8.(^) 

Nor  is  the  proprietor  of  a  stiKe  eoai 
liable  for  goods  lost  by  the  coachman,  anle 
he  is  paid  for  the  carriage.  This  was  dele 
mined  by  Ldrp  Holt  in  Midiktcm  v.  F01 
ler,  where  the  plaintiff  took  a  place  in  d 
defendant's  coadi,  and  delivered  his  tnu 
to  the  coachman^  which  was  lost  on  tl 
road.  The  Chief  JtuUoe  said,  that  a  stag 
ooaehman  was  not  within  the  custom  m 
carrier  is,  unless  such  as  take  a  diitui 
price  for  carriage  of  goods,  as  well  as  pe 
sons,  as  waggons  with  coaches ;  and  thoiq 
money  be  given  to  the  driver,  yet  that  i> 
gratuity,  and  cannot  bring  the  master  whhi 
the  custom;  for  no  master  is  cbas^ 
with  the  acts  of  his  serrant,  but  whfn  \ 
acts  in  execution  of  the  authority  gives  \ 
his  master,  and  then  the  act  of  the  ssrfi^ 
is  the  act  of  the  master(/k) ;  bat  this  do| 
not  apply  to  proprietors  of  stage  cosdi^ 
who  receive  the  baggage  of  their  passess^ 
without  compensation,  the  coatody  of  i 
baggage  being,  as  in  the  case  of  an  ia 
keeper,  accessary  to  the  principle  coatrM 
and  they  may  be  considered  in  rtpii 
such  baggage  as  common  oarriefs  (i),  u 
appears  to  be  the  present  doctrine.  Coan 
carriers  are  also  responsible  for  allpenoii 
their  employ.  Loho  Mansfield,  in 
V.  Paytottf  which  was  an  action  agai 
stage  coachman  for  not  deBverii^ 
sent,  said,  a  common  carrier,  in 
the  premium  he  is  to  reoeive,  rsns  the 


(d)  I  Ventr.  100. 238 ;  air  Hhm.  Rmym.  2S0. 8.  C. ; 
1  Mod.  85 ;  Gwr$ide  ▼.  Trent  NaoigatUm,  4  Term, 
Hep.  582,  per  Lord^  JTsnifofi. 

(e)  5  Bhig.  Rep.  217. 

CO  i^fc*  V.  Kneelandf  Cro.  Jac.  330:  Hob.  17: 
0  Barr.  2827. 


i 


(g)  Uj^tkaare  v.  Xtd^,  Com.  25.  pL  16 :  StlaJ 
S.  C;   iMit  lee  8dw.  N.P.  823.  «.  (d.) 
/TeoMii,  2  Bcp- 533 ;  CM«Hc  ¥.  G^r^pi,  2  Guqiw 
see  Skarpe  t.  Orey,  9  Bing.  Hep.  403. 

(k)  Salk.  282,fee  Looeit  t.  JlbU%a 
128. 

(0  Bfwjk  V.  PidMdk,  4  Bbig.  Rep^aifi. ;  C 
▼.  Gray,  0  Bast,  563. 
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and  miiBt  make  good  Uie  loa%  though  it 
happen  without  any  fault  in  him,  the  reward 
making  him  aneweraUe  for  the  safe  deli- 
verT(A)*  The  breaking  down  of  a  euge 
coach  IS  primdjacis  eridence  of  negligence 
on  the  part  of  the  proprietor  and  his  ser- 
vants to  make  the  former  liable  for  damages 
and  ](m{l). 

If  a  vendee  of  goods  orders  them  to  be 
sent  by  a  particular  carrier^  a  delirery  to 
hiffl  or  hi^eenraotf  Tests  the  properly  in  the 
vendee,  who  raaj  bring   trorer  against  a 
Btranger  that  detains^  or  takes  them  awaj ; 
or  if  thej  are  damaged  or  lost,  tha  vendee 
mnac  ataad  to  tbe-  loss,  and  the  aolion  against 
the  earner  can  only  be  brought  in  his  name. ! 
Where  a  tradesman  ordered  goods .  to  be  | 
sent  to  hiniy  and  in  bis  letter  added^  ''  pray  | 
be  expeditions  in  sending  them»  and  instead . 
of  letting  them  go  by  the  way  of  Bristol^  I 
where  many  things  you  have  sent  me,  have 
been  detained)  send  ihem  by  land  carriage/'  i 
tbe  goods  were  delivered  to  the  book*keeper| 
of  the  Birmingham  carrier,  to  be  sent  from  | 
thence  by  way  of  CotefUry  to  the  vendee,  who 
lived  at  Ckurmarthtn  ;  and  it  appeared  there 
vas  no  other  mode  of  conveyance  hy  land  car- , 
riage.  The  goods  being  lost,  the  vendor  brought  j 
an  action  against  the  vendee  for  the  price* ' 
insisting  that  the  delivery  to  the  carrier  was ' 
a  delivery  to  the  defendant ;  but  the  learned 
Judge  who  tried  the  cause  being  of  a  different 
opinion,  nonsuited  tbe  plaintiff.     However, 
the  Court  of  King's  Bench  held  that,  as  there 
was  no  other  mode  of  sending  the  goods  by 
(and  carriage,  it  amounted  to  the  same  thing 
as  if  the  defendant  had  ordered  the  goods  to 
be  Bent  by  tbe  Birmingham  earner,  particu- 
larly by  name^  and  therefore  the  delivery 
being  made  according  to  the  order  of  tbe 
iefendant  was  a  delivery  to,  and  vested  the 
property  in,  the  defendant ;  and  the  nonsuit 
»as  set  aside.     Vale  v.  Bayky  Cowp.  294. 
So  where  a  tradesman  in  the  country  gave 


{h)  4  Burr.  2300. 

\.0  Ckriitie  v.  Griggs,  (ante). 


an  order  for  goods  from  London,  and  direct* 
ed  them  to  be  sent  by  a  particular  carrier, 
to  whom  they  were  accordingly  dilivered 
by  the  vendor,  who  had  them  booked^  and 
paid  for  it:  the  goods  being  ]ost»  tlie  vendor 
brought  an  action  against  the  carrier,  but 
was  nonsuited,  and  the  nonsuit  confirmed  by 
the  Court,  who  held  that,  by  the  delivery  to 
a  particular  carrier  according  to  tbe  vendee's 
direction,  the  property  vested  in  Jiim,  and  of 
course  he  must  stand  to  the  risk;  thsit  the 
money  for  booking  was  paid  by  the  vendor  as 
agent  of  the  vendee,  and  therefore  the  action 
could  not  be  maintained  by  the  vendor,  but 
ought  to  have  beeb  brought  by  the  vendee .^/a) 
Delivery  of  goods  by  the  vendor  on  behalf 
of  the  vendee,  to  a  carrier  not  named  by  the 
vendee,'  is  a  delivery  to  the  vendee,  (n)  It  was 
said  by  counsel  in  argument,  and  assented  to 
by  Lord  Grancbllor  King,  that  if  a  trades- 
man in  London  send  goods  by  order  to  a 
tradesman  in  the  country  by  a  carrier  not 
appointed  by  the  country  trader,  if  the  car- 
rier embezzles  the  goods,  the  trader  in  the 
country  must  stand  to  the  loss.(0)  And  this 
seems  to  be  confirmed  by  Lord  Hardfvicke, 
in  Snee  v.  Prucot^  (p)  who  says  that  if  goods 
are  delivered  to  a  carrier  or  hoymaa  to  be 
delivered  to  A.,  and  the  goods  are  lost,  A. 
can  only  bring  the  action,  which  shews  the 
property  to  be  in  him.  But  if  the  vendor 
agrees  with  the  carrier  to  pay  him  for  the 
carriage,  the  vendor  may  bring  an  action 
against  the  carrier,  because  the  vendor 
stands  in  tbe  character  of  an  insurer  to  the 
vendee,  for  the  safe  arrival  of  the  goods,  and 
it  is  no  part  of  the  question  to  inquire  in 
whom  the  property  vest8.(jr)  Lord  Mawfield^ 
in  Vale  v.  Bayle^  observes,  that  if  the  vendor 
takes  upon  himself  actually  to  deliver  the 
goods  to  the  vendee,  he  stands  to  all  risks ; 


(m)  DatoM  ▼.  Peckf  8  Term  Rep.  830. 
(fi)  Vuttim  V.  SolotfunwmfB  Bot.  and  PaiL  509. 
(o)  Godfrey  ▼.  Purzo,  3  P.  Wm».  185. 
(p)  1  A'tk.248. 

{q)  VatU  T.  Jam/ff,  5  Burr.  9680  j  Moore  v.  WU^ 
(ton,  1  Term  Rep.  65tt. 
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but  if  the  vendee  order  a  particular  mode 
of  conveyance,  the  vendor  is  excused,  (r) 
256.  See  2  Saund.  Rep-  by  Williatns,  475. 
The  extraordinary  liabilities  of  a  carrier  are 
thud  imposed  upon  him,  in  consequence  of 
the  public  nature  of  his  employment,  which 
renders  his  good  conduct  a  matter  of  import- 
ance to  the  whole  community.  He  is  bound 
to  convey  the  goods  of  any  person  offering 
to  pay  his  hire,  unless  his  carriage  be  al- 
ready full,  or  the  risk  sought  to  be  imposed 
upon  him  extraordinary,  or  unless  the  goods 
be  of  a  sort  whch  he  cannot  convey,  or  is 
not  in  the  habit  of  conveying.  («) 
(To  be  continued.) 


PROBLEM  IX.—VOL,  IV. 

PBIVATB   NUISANCES. 

What  Acts  amount  to  Private  Nuisances  ? 


TO  THE    EDITOR   OF    THE    LEGAL    GUIDE. 

ANSWER  TO  PROBLEM  8.  VOL.  2. 

Lights. 

What  is  the  law  that  governs  the  free  access  of 

light  over  another's  land,  and  what  are  the 

remedies  for  injuries  to  lights  ? 

'The  importance  and  interest  of  this  problem  will, 

I  trusty  be  a  sufficient  excuse  for  my  taking  up 

so  much  of  your  valuable  Guide  with  an  answer, 

ill  which  I  shall  endeavour  to  explain— 

1 .  What  are  Ancient  lights  ? 

2.  Right  to  free  access  of  light  ? 

I  St.  How  acquired. 

2ndly.  How  lost  or  suspended. 

3.  Of  injuries  to  lights. 

4.  The  remedies  for  such  injuries. 

ist.  At  law.   - 
2ndly.  In  equity. 

5.  By  and  against  whom  may  such  reme- 
dies be  enforced. 

6.  The  law  governing  the  free  access  of 
light  as  fleeted  by  the  custom  of 
London. 


(r)  Cowp.  866.     Sf9e  2  Saund.  Rep.  by  WiUiams, 

(f)  Jaekaen  v.  Bogen,  2  Show,  327 ;  Lane  r.  Cct  • 
ton,  1  Lord  Raym.OM  ;  Kdwsvd*  v.  Shermt,  1  Bast, 
(U)4;  Batton  v.  Domotkm,  1  B.  and  A.  32;  see 
1  Smith,  101. 


Pirsl — What  are  Ancient  Lights  ? 

They  are  a  right  which  the  owner  or  ocat- 
pier  of  premises  having  ancient  windows  lias 
to  the  exclusive  enjoyment  and  free  aotesBof 
light  over  the  adjoining  land«  This  right  may 
have  its  commencement  either  in  consequence  of 
agreement  between  the  owners  of  the  adjoining 
premises,  or  from  occapaDoy--— unioterrapted  lor 
a  period  of  twenty  years*  and  cannot  be  obstmcted 
or  injured  without  sulyecting  the  wrong  doer  to 
an  action. 

*'  If  I  have  an  ancient  window  ovcriooking  my 
neigkbonr's  ground^  he  mav  not  erect  any  blmd 
to  obstruct  Sm  light ;  but  if  I  build  my  booM 
close  to  his  wall,  which  darkens  it,  I  cannot  com- 
pel him  to  demolbh  his  wall ;  for  there  the  first 
occupancy  is  rather  in  him  than  in  me.**  2  Blac 
Comm,  402.  Unless  the  windows  be  anaem 
the  right  does  not  exists  and  consequently  no 
injury  is  done. 

The  right  only  exists  so  far  as  the  lights  ori- 
ginally extended,  and  not  for  an  increase  of  Egfat 
by  enlarging  the  windows  recendy.  2  Wiu. 
Saund.  115.  In  the  recent  case  of  Blanckard^* 
Bridfjes^  4  Ad.  &  £11.  176.  it  was  so  determined 
There  E.,  being  owner  of  a  house,  enlarged  it, 
and  inserted  a  window  at  one  end,  in  tM  pert 
added,  and  al  another  end,  carried  out  the  sids 
walla,  between  which  two  windows  forraerij 
stood  in  a  straight  line,  five  feet^  converting  this 
end  into  a  bow,  and  inserting  two  bow  wtndevs 
in  the  same  directiotti  but  not  in  the  sme  sbaa- 
tion  as  the  two  former.  And  the  Court,  ner 
Patteson,  J.,  who  delivered  judgment.  heU. 
that  whatever  privilege  aeainst  the  ohetmction  of 
light,  the  windows  of  the  origiiMd  hooK  sos- 
se8sed,.this  privilege  did  not  ^j^ly  to  the  twee 
new  windows.    . 

Secondly — Right  to  free  access  of  light. 

1st.  How  acquired. 
The  enjoyment  of  light  for  a  period  of  twenty 
years  with  the  aoquiesoeoca  of  the  Duty  who 
ought  to  have  impeded  or  contzaActea  the  saiae 
was,  even  before  the  stat.  2  &  3  Wm.  4.  c.  71. 
strong  presumptive  evidence  of  a  right  thereto, 
by  some  agreement  between  the  partiee  or  other* 
wise.  Darmin  v.  Upton^  ei«rd  Ywd  v.  Fmd. 
2  Saund.  by  Williams  and  PattesoA,  l75  ;  aod 
Cross  V.  Letvis^  2  Barn.  &  Cress.  689.  But 
where  lights  have  been  enjoyed  without  inter- 
ruption, for  above  twenty  years,  dusing  the 
occupation  of  the  adjoining  land  fay  a  tenasi 
only,  it  will  not  condude  the  landlord  of  snch 
adjoining  premises  without  evidence  of  hb  know* 
ledge  of  the  fiict,  which  is  the  foundstton  etfn- 
suming  a  grant  against  him ;  and,  consemeotK* 
it  will  not  conclude  a  succeeding  tenant,  woo  «as 
in  possession  under  such  landlord  from  buOdioj: 
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op  i^gaiMl  ittch  Kfj^iits.  DanM  v.  Notik^  1 1 
East  372* 

And,  now,  hj  the  third  seetion  of  the  befbre- 
meotbiied  Act,  it  is  enacted,  that  when  the 
access  and  use  of  light  fron  anj  ilwelling-houae, 
workshop,  ^ir  other  building,  shall  have  been 
actiiany  enjoyed  therewith,  for  the  foil  period  of 
twenty  jears,  without  intermption,  the  right 
tiiereto  shall  be  daened  absolute  and  indefcasible, 
sn y  local  usage  or  custom  to  the  contrary,  not- 
withstanding, Qoless  it  shall  appear  that  the  same 
was  enjoyed  under  some  consent  or  agreement, 
eipressly  made  or  givei>  foe  that  purpose  by 
lieed  or  writing. 

The  right  given  by  this  section  is  absolute,  as 
tbe  8th  section,,  providing  for  possession  during 
particular  estates  does  not  apply  to  lights. 

Where  a  party  has  a  bopae  and  land  adjoin- 
ia?  it,  and  he  eella  the  hoose,  the  purchaaer 
thereof  has  the  same  right  to  a  free  access  of 
H^ht,  although  the  lights  be  new,  as  bis  vendor 
had  before  the  sale.  In  Canham  ▼•  Fitk. 
"^  Cronip.  ic  Jerv.  1 28„  Batlev,  J.  says,  '*  If  I 
^uild  a  boose,  and  having  land  surrounding  it, 
^11  the  house,  I  cannot  afterwards  stop  the  lights 
&f  that  house  by  building  or  otherwise.  By  sell- 
mg  the  house  I  sell  the  easement  also.*'  And 
the  principle  of  this  rule  is,  as  laid  down  by 
fwisDBic  and  WyNDHAM,  J  J.  in  Palmer  v. 
Fletchfr^  1  Lcr.  122.  ••  That  no  man  shall 
ierogate  fron»  his  own  giant  "^  See  also  1  Ventr. 
^37;  6  Mod.  116;  1  Price27. 

In  the  case  of  Swanshartmgh  r.  Coventry, 
>  Bing.  305,  wbete  the  plaintiiT  purchased  a 
iouse  of  A.,  and  the  defendant  at  the  same  time 
lorchased  of  A  the  adjoining  ground  upon  which 
n  erection  of  one  story  high  had  formerly  stood  ; 
iid  in  the  conveyance  to  the  pkintiff,  his  house 
^-as  described  as  bounded  by  building  ground 
elonging  lo  de&ndaat.  It  was  nevertheless 
eld,  that  the  defendant  was  not  entitled  to 
aild  to  •  grearer  height  than  one  story,  if  by  so 
oing  he  obstructed  the  plaintiff's  lights. 

2Ddfy.  How  lost  or  suspended. 

If  a  party  having  the  privilege  of  light,  shuts 
p  the  vrindows  through  which  such  light  is  ad- 
lilted,  with  bricks  and  mortar,  for  twenty  years, 
e  thereby  loses  his  right.  Laurence  v.  Obee, 

Camp.  514.  On  the  contrary,  the  raising 
id  enlargement  of  a  window  does  not  destroy 
ir  right  for  so  much  light  as  passed  through 
le  window  before  enlargement,  and  the  owner 
f  the  adjoining  land  cannot  lawfully  obstruct 
\e  passage  of  light  and  air  to  anv  part  of  the 
)ace  occupied  by  the  ancient  window,  although ' 

greater  portion  bejidmittedihan  was  anciently , 
ijoyed.  Chandler  v.  Thompson,  3  Camp.  80. 

The  right  to  the  enjoyment  of  light  and  air 


may  be  lost  by  non-user,  even  for  a  lew  period 
than  twenty  years,  unless  an  intention  of  resuming 
the  right  in  a  reasonable  time  be  shewn  when  it 
I  was  ceased  to  be  used— ^v.  gra. :  If  a  party  build 
upon  the  sams  site,  and  plaee  windows  in  the- 
same  spot  as  that  upon  which  a  former  house 
stood,  or  does  any  other  act  which  manifests  that 
he  did  not  intend  to  convert  the  land  to  a  dif- 
ferent purpose,  in  such  cases  the  right  would  not 
be  lost  by  a  temporary  non-user.  Moore  v.  Raw- 
son.  3  B^  &  C.  336;  Garret  v.  Sharp.  3  A.&  E. 
325  ;  Martin  v.  Goble,  1  Camp.  322  ;  CAand^ 
ler  V.  Thon^^Mon^  svpra;  Roberts  v«  Macord^ 
1  M.  k  Rob.  330;  Coutts  v,  Gorham,  M.  &  iVl. 
396;   Riviere  v.  Bowes^  Ry.  it  Mo.  24.  And 
see  Asilett  v.  EiliM,  9  B.  &  C.  683. 

The  right  to  the  free  access  of  light  nwy  he 
suspended  by  an  unity  of  possession,  and  after-  • 
wards  revived  upon  a  division  of  such  unity.  A  i 
unity  of  possession  of  land  a  qud^  and  of  land 
in  qud^  an  easement  exists,  does  not  extinguish, 
but  only  suspends  the  easement^  where  a  person  . 
ia  seiaed  in  fee  of  one  parcel,  and  possessed  of 
the  residue  of  a  term  of  the  other.  Thomas  v. 
Thomas^  2  C.  M.  &  R.  34 ;  Bright  v.  fValher, 
1  C.  M.  &  R.  219  ;  if  there  had  been  a  unity 
of  seiaen  it  would  have  been  otherwise,  per 
ALDBas4»N  io  Thomas  v.  Thomas.  See  further 
on  this  point  Burton  v.  Barcloff,  7  Bing.  758 
and  1  Rep.  146 ^.  144. a.;  and  perBAiLBY,  J., 
in  Boyle  v.  Tamlyn,  6  B.  &  C.  337 ;  Com. 
Dig.  Suspension ;  BraceLridge  v.  Cook,  Plowd. 
418;  Large  v.  Pitt,  Pea.  Add.  Ca.  152  et 
notis. 


•       m  • 


toKghts^ 

The  stoppsge  of  lights  in  a  iiouse  is  a  nn- 
sance  and  actionable ;  but  the  mere  obstruction 
of  a  prospect  is  not,  although  its  effect  is  to 
diminish  the  vslue  of  the  property,  it  being  only 
matter  of  delight ;  not  of  necessity.  1  Mod.  55. 

In  order  to  sustain  an  action  for  such  nuisance, 
it  is  not  necessary  to  show  a  total  privation  of 
light,  for  if  the  plaintiff'  pan  prove  that  by  the 
oDstruction  he  ceases  to  enjoy  tne  light  in  so  free 
and  ampk  a  manner  as  he  did  before,  such  proof 
will  be  sufficient.  4  Esp.  69.  But  the  diminution 
of  light,  as  a  ground  of  action,  must  be  such  as 
makes  the  premises  to  a  sensible  degree  less  fit 
for   the    purposes   of   business   or   occupation. 
Parker  v.  Smith,  5  Carr  &  Pay,  438,  in  which 
case  the  plaintiff^s  witnesses  stated  that,  in  their 
opinion,  the  quantity  of  sunlight  and  air  was 
diminished,    and    the  jury  gave    only   nominal 
damages,    which,  per  Tindal,  C.  J.,   had    no 
other'cffect  than  that  of  a  notice  lo  the  deftn- 
dants  that  they  must  pull  down  the  building  of 
which  the  plaintiff  complains. 

All  action  for  a  nuisance  cannot  be  maintained 
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for  that  which  wdutd  have  beeirno  nuisance  tut 
for  the  plaintiff's  having  opened  a  new  window 
in  his  hottse,  sand  which  becomes  a  nuisance  only 
by  the  act  of  the*  plaintiff  himself.  Jxiurence  v. 
Obee,  ante ;  and  see  1  Moody  &  R.  230. 

jR?i/rM/y-^What  are  the  remedies  ? 

1st.  At  law. 

2ndly.  In  equity. 

First— At  law,  a  person  may  either  maintain 
an  action  on  the  case  against  the  occupier  of  the 
adjoining  premises  for  the  damage  sustained  by 
the  nuisance,  or  he  may  stand  on  his  own  ground 
and  abate  it.      Aldred's    casCy   9   Rep.  58 ; 

I  Mod;  54.  If,  notwithstanding  the  penalty 
inflicted  on  the  neighbour  in  the  way  of  damages, 
the  obstruction  be  oontinoed,  a  new  action  may 
be  maintained,  and  the  former  recovery  would  be 
no  bar.  Shad^ell  v.  Hutchinson,  4  C.  &P.  333. 

Tlie  evidence  in  actions  for  the  obstruction  of 
light  must  shew  that  the  plaintiff  has  possession 
of  the  house,  land,  &c.  affected  by  the  nuisance, 
the  continuance  or  erection  of  the  building 
causing  the  privation  of  light  by  the  defendant, 
as  the  circumstances  of  the  case  may  require,  and 
also  the  injury  sustained.  Selwyn's  N.P.  1 131 ; 
Starkie  £v.  tit.  windows.  And  if  the  possession 
of  such  house  has  been  during  the  occupation  of 
the  adjoining  premises  h^  a  tenant,  knowledge  by 
the  landlord  must  be  shewn. ^Daniei  v.  Norths 

II  East,  372. 

The  most  summary  mode  of  proceeding  is  to 
destroy  the  thing  constituting  the  nuisance,  but^ 
it  is  not  advisable,  for  an  excess  would  subject , 
the  party  thus  taking  the  law  Into  his  on^n  hands 
to  an  action  of  trespass.    In  Rex  v.  Papineauj 

1  Strange,  688^  which  was  a  case  of  an  indict- j 
ment   for  a  nuisance,   Raymond,    C.  J.  said,; 
**'  You  cannpt  destroy  the  whole,  but  only  so 
much  of  a  taing  as  makes  it  a  nuisance.     Sup- ! 
pose  a  man  builds  his  house  up  so  high  as  to  be 
a  nuisance  to  his  neighbour,  hy  obstructing  his 
light's,  or  in  any  other  respect  arising  from  its 
excess,  yoii  must  not  destroy  the  whole  house, 
but  onlv  so  much  of  it  as  hy  its  excess  above 
what    IS   albwable    constitutes    the  nuisance." 
And  in  this  opinion  Foster,  J.  coincided. 

iSecondly-4-In  equity  an  injunction  will  be 
granted  ex  parte,io  restrain  the  owner  of  a  house 
from  making  any  erection  or  improvement,  so  as 
to  darken  ot  obstruct  the  ancient  lights  or  win- 
dows of  an  adjoining  house.    £ac%  v.  Slacey, 

2  Rusa.  121.  But  u  the  nature  of  the  obstruc- 
tion do  not  require  preventive  interposition  before 
a  trial  at  law  could  be  obtained,  or  the  legal  right 
be  doubtful,  the  Court  of  Chancery  will  send  the 
parties  to  law.  Winstanleif  v.  Lee,  2  Swan.  333. 


The  foundaition  of  the  juriafiction  to  imafefe 
by  injunction  in  these  cases  is  such  material 
injury  to  the  comfort  of  those  who  dweQ  m  the 
neighbouring  house  as  to  require  the  iDteqH>ai* 
tion  and  application  of  a  power  to  prevent  aa 
well  aa  to  remedy  an  evil,  for  which  damages, 
more  or  less,  would  be  given  at  law.  Atltme^* 
General  v.  Nichols  Jun,  16  Ves.  333. 

Fifthly — By  and  against  whom  may  tocb 
remedies  be  enforced  ? 

If  the  nuisance  be  of  a  permanent  nature,  and 
injurious  to  the  reversion,  the  party  entitled  in 
reversion,  as  well  as  the  tenant  in  possession, 
may  each  of  them  recover  his  respective  loss. 
Leader  v.  Moxton  and  others^  3  Wils.  461. 

A  devisee  may  have  an  action  for  a  nuisance 
continued  after  the  death  of  his  testator.  Sont 
v.  Sarwishy  Cro.  Jac.  231. 

The  remedy  is  not  confined  to  the  action 
against  the  party  who  erected  the  obstrnctioo, 
but  extends  also,  after  request  made  to  abate  it, 
against  his  alienee.  Winsmore  ▼.  GreenifOJik, 
Willes  583.  And  where  a  tenant  for  vean  erects 
a  nuisance  to  the  injury  of  the  plaintiff's  hghu 
and  then  makes  an  underlease,  the  plaintiff  mar 
have  an  action  against  either.  Roswell  ▼•  Ftio\ 
2  Salk.  460. 

Sixthly — ^The  law  aa  to  free  access  of  light  ai 
affected  by  the  custom  of  London, 

The  custom  of  the  city  of  London  pennitt 
houses  to  be  raised  upon  ancient  foQndatioB>  to 
any  height,  notwithstanding  such  additional  ele- 
vation may  obscure  and  darken  tbe  windows  of 
other  ancient  buildings,  unless  there  is  soae 
agreement  restraining  such  right.  See  the  cnstoa 
set  forth  in  Winstaniey  v.  Leey  supra« 

However,  in  the  case  of  ShadweU  r.  HBtdii*' 
son,  3  C.  &  P.  315,  Lord  Tkntsrdem  held, 
that  the  custom  onght  to  be  confined  U>  buildic^^ 
on  ancient  foundations  where  all  tbe  four  frail*  I 
belonged  to  the  party ;    and  that  n6  one  ^idDciii  i 
be  justified  by  the  custom  in  rM8wig«a  ^obstro 
tion  by  means  of  those  walls  of  bis,  so  as  t)  I 
darken  the  lights  in  a  fourth  wall  belongiag  tJ  i 
his  neighbour. 

By  the  Prescription  Act  2  &  3  W.  4.  c.  71. 
s.  3.  twenty  years  enjoyment  of  light,  gives 
absolute  right,  any  local  usage  or  cmstosk 
the    contrary t  notwithstanding;    so   that 
effect  the  custom  of  London  since  the  uas^inx; 
this  act  is  taken  away  as  to  the  right  ox  bo3di 
to  any   height   the  owner  pleases,   on  ancit 
foundations,  if  by  so  doing  he  injures  his  ne^ 
hour's  lights*  J.  A.  ^ 
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Chancery  Sittingg. 
SITTINGS  AFTER  TRINITY  TERM,  1840, 


COURT  OF  CHANCERY. 


Saturday,  Juna  27 
Monday  ^,  29 
Tuesday  „  30 
Wednesday^  JqTy  1 


Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


»9 
9t 
>l 
ff 
9* 
r9 

»9 
9* 
9y 
99 
» 
99 

r% 

99 
99 

V 

V 

V 
99 

S9 


2 
3 

4 

$ 
f 

8 
9 
10. 
11 
13 
14 
15 
16 
17 
18 

20 

21 

22 

23 

24 

id' 

27 

28 

29 

30 


•  * 


] 


) 


Appeals  and  Camee. 


Second  SieaL — Appeal  Motions  asd 


1      Appeals  smd  Causta i. 


Third  Seal— Appeal  MoCiooa  mi  ditlA. 


^    Appeals  and  Causes. 


Fourth  SeaI.-r^App«|tl  Motiops  add 

Petitions, 


The  Court  ^ill  not  sit  ^r  Saturday  tlye  8th  August,— Such  days  as  his  X^oidsbip  ia 

in  th^  House  of  Lords  excepted* 


OCCDpied 


nCE-CHANqBIiW)R'S  COURT, 


Saturday »  Ji^ie,  27 

Monday^       ^y  29 

Tuesday,       .,  30 
Wednesday^  }uly    1 

Thursday,   •  „  ^ 

Friday,           „  3 

Saturday,       »,  4 

Monday,         „  6 

Tuesday,         ,,  7 

Wednesday,   „  8 

Thursday,      „  9 

Friday »           „  10 

Saturday,       „  1 1 

Monday,        „  13 

Tuesday,        „  14 

Wednesday,  >,  15 

Thursday,      jf  Id 

Friday^           „  17 

Saturday,       „  18 

Monday,       „  20 

Tuesday,       ,,  21 

Wednesday,  „  22 


Fleas,  Demurrers,  Ezoeptioos, 
ther  Directions. 


Second  Seal.-— Motions, 


foT- 


^.    Pleasi  Demurrers*  Exc^tioqs,  Causes,  and  Far- 
ther Directions^ 


Third  Seal.<^^Motion&. 

Pleas,  Demurrers,  Exceptions,  Causes,  and  Far- 
ther Directions. 


Qtisen*t  Bench  SUtingi. 
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Plctty  Demurren,  Exception^  CAOtet,  and  Fur- 
ther Directiona. 


TioTsJiy,  JdIj  23        * 

'riday,         „  24 

•turtlay,      „  25         • 

fonday,      „  27  -  •        . 

uesday,       „  28     - 

Tfldnesday,  „  »9  -  -        -  Foarth  Seal. — ^Motions. 

^i«n^7t     If  30    «-  •  •  Petitions. 

The  Vioe»Cbancellor  will  hear  Short  Causes  and  Unopposed  Petitions  prerious  to  the  General 
ipererery  Friday  during  the  sittiiufs. — After  Term  until  the  First  Seal  his  Honor  will  hear  Mo« 
m  and  other  matters,  by  order. — The  Court  will  not  sit  after  Saturday  the  8th  August. 


itoday,  June  27 
onday,       „     29 

»wJ«yi     „    30    - 

Wne8day,Jaly   1 
^y,     „       2 

^h        ff      3 
twday,     „       4 

^s       „      6     - 

»«**7»       „       7 
ednesdsy,  „       g     . 

iiwky,     „       9 

^f     „  1 1 

«^y.    II  14 

idnesdsy,,,  16 

WBdty,    „  16 

H        ,1  17 

«^yi    II  20 

«day        „  SI      . 

dneidsy,  „  22 

nriay,     „  23 

^1         »  «4 

Mjlty,     „  25 

May,      „  27     - 

taesday,  „  29     - 

"wJay,    „  30 


ROLLS'  COUBT. 


Fleasy  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 


Motions, 

Pleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Petitions  in  General  Paper. 

Fleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 

Motions* 


Fleas,  Demurrers,  Causes,  Further  Directions, 
and  Exceptions. 


Motions 

petitions  in  General  Paper. 


^ort  Causes,  Consent  CauseSj  and  Consent  Pedtioiis  erery  Tuesday,  at  the  sitting  of  the  Court. 


ffJay,  June  27     - 
%»      n    29    • 

j^yi     »    30 

besday,JuIy  \ 
^y      »        2 

»y,      July     3 


COUKT  OF  QUEEN'S  BENCH. 

|flPDX«BBBX. 

Common  Juries. 


■  s 


Special  Juries. 


LOVDON-— Cbvtmon  Juries, 

Adjournment  Day. 


[There  may  he  a  further  postponement  to  Monday,  July  6.] 
Inesday  „     15  -  •        -  Last  day  of  Sitting, 


iday,  June     30 


COURT  OP  COMMON  PLEAS. 
LONDON  •^Common  Juries. 

Adjournment  Dsy, 
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COURT  OP 

Wedne$da]r«  July    I 

- 

Thursday,      „       2 

w        * 

Friday,          „       3 

- 

Saturday,      „       4 

,--   . 

Monday,       „       6 

m                              m 

Tuesday,        „       7 

- 

Wednesday,  „       8 

*                               • 

Thursday,      .,      9 

- 

Friday,         „     10 

*                       • 

Saturday,      „     1 1 

- 

Monday        „     13 

- 

Tuesday,       „     14 

- 

Ldto  Reports* 

EXCHEQUER— EQUITY  SITTINGS. 

Petitions  and  Motions. 
'     i      Further  Directions,  and  Exoepttoiu  to  Repoiti. 
Pleas,  Demumrs,  and  ExceptMOS. 
Knigia  V.  Marquis  of  Waterford,  part  bear! 

Causes. 


Farther  Directions  and  Exceptions  to  Reporto* 
\         and  Pleas,  Demurrers,  and  ExoeptiMis. 

Petitions  and  Motions. 


GENTLEMEN  CALLED  TO  THE  BAR. 

Trinity  Term,  1840. 

Lincoln's  Ink. — Richard  Brome  Debary, 
Richard  Henegan  Lawrie,  Daniel  Robertson, 
John  Stodman,  jun.,  Henry  6arry»  Esqs.,  and 
The  Hon.  Frederick  George  Brabazon  Ponsouby. 

Gray*s  Inn* — Nathaniel  Griffin,  Allen  Chand- 
ler, and  Samuel  Manning,  Esqs. 

Inn  SB  Templb. — William  Dougal  Christie 
and  Paitfield  Mills,  William  Rothery,  George 
Atkinson,  James  Shaw  Willes,  George  Henry 
Marsh,  George  Carr  Peirson,  Charles  Spencer 
March  Phillipps,  Richard  Chamock,  Edward 
Christopher  Egerton,    Florance  John   Benson, 

Esqs. 

MiDDLB  Temple.  —  James  Curtis  Somer- 
ville,  Thomas  Leach,  Samuel  Comyn,  Harcourt 
Mooney,  William  Henry  Spicer,  Henry  Samuel 
Chapman,  Frederick  Philipse  Morris,  Henry 
Marsh  Lynch,  and-Joseph  Tumley,  Esqs. 

^"^^■^^^^^■^ 

New  Serjbants-at-Law. — William  Glover, 
Esq.,  of  the  Middle  Temple,  and  Stephen 
Gaselee,  Esq.,  of  the  Inner  Temple. 


COURT  OF  CHANCERY.— ilfay  29. 

Appeal   from   thb   Vicb-Chancellor, 
Maugham  v.  Vincent. 

Ultimate  Limitation  in  marriage  Articles 
to  such  persons  as  under  the  Statute  of 
Distritfutions^  would  have  become  entitled 
to  the  personal  estate  of  the  woman ^  "  in 

CASE  SUB   HAD    DIBD  INTESTATE    AND     UN- 

MABRiED,"  and  she  dies  leaving  children. 
Construction  of  the  term  '<  unmarried" 
in  such  a  case — Whether  the  Children  are 
next  of  kin  to  their  MoTiiERy  so  as  to 
come  within  the  Limitation. 

This    was    a    suit    instituted    by    Caroline 


Maugham    and    others,    infants,    by    Geoige 
Maugham,   Oieir  next  friend^    agminst   Ji 
Vincent  and  others. 

By  an  indenture  made  fwevious  to  ihemankge 
of    Richud    Maij^ham   and    Sally,    otherm 
Sarah  Vincent^  dated  [the  24th  March,  m% 
between  Richard  Maugham,  of  the  first  past, 
Ann  Vincent,  widow,  and  Sally,  otherwise  Stni 
Vincent,  then  an  .infunt,  of   the  second  pot, 
and  Thomas  Wilson  of  the  third  part,  after  vedfr* 
ing  that  a  marriage  had  been  ^reed  upon  be- 
tween the  said  .Richard  Maugham  and  Ssfif* 
otherwise  Sarah  Vincent,  and  that  all  the 
to  which  she  was,  or  at  any  time  daring  tk 
coverture,    should  become  entitled  should  be 
settled  and  assured  to  her  separate  uae^  bde- 
pendent  of  her  intended  husband,  the  asid  Ric^ 
ard  Maugham,  and  also  the  said  Sallv,  otfacrrai 
Sarah  Vincent,  as  far  as  ahe  lawfully  asighltf 
could,  and  with  the  printy  and  iqiprobetkHi  el  btf 
mother,,  the  said  Ann  Vincent,   did   covcauft 
with  Mr.  Wilson  that  a?  soon  as  Miss  Vinofll 
should  obtain  the  Jige  of  21  years,  and 
entitled  to  the  real  and.  personal  estate  them 
agreed  to  be  settled  thev  would  conirey,  $eak, 
and  assure  all  and  singular  the  real  and  pcfsoad 
estate  and  effects  of  or  to  whidt  the  said  Suk 
I  Vincent,  or  Richard  Msiugham,  in  her 
should  or  might  during  the  intended 
beoome  seised  of  or  entitled  to  bj  dcac^ 
mission,  devise,  bequest,  gifi,  donatioii,  repr- 
sentation,  or  otherwise,  to  "hold  the  aaow  vtiu 
the  said  Thomas  Wilson,  or  sonse  asher  peM 
to  be  uombated  aaatmsleeby  aad  fer  the  nil 
Sarah  Vincent,  her  heirs^  execatoia,  adBuautit* 
toes,  and  assigns,  respectively,  upon  tmat  for  nek 
person  or  persons,  and  for   such   estates  tai 
mterests,  and  to  and  for  such  endih  iatents  nd 
purposes,  •  and  with,  under  and  sub|ect  to  snA 
powers,  provisoes,  agreements  and  dedaiatms  u 
the  said  Sarah  Vincent  should,  notwithstanlrf 
her    said  intended  coverture,  by  any  deed  cr 
deeds,    instrument   or   instruments  in  wrixmp 
with  or  without  power  of  revocaUoo  and  new  i^ 
pointment,  to  be  sealed  and  delivered  in  the  p^ 


Zaiv  tteporii. 


ISO 


De  of  and  attested  by  two  or  moie  eredible 
Msses,  or  by  her  last  wUI  and  testament  in 
iing,  or  any  codicil  or  codicils  thereto,  to  be 
ber  signed  ind  published  in  the  presence  of 
I  attested  by   three  or  more  cradible  tit- 
les, direct,  limit  or  appoint  the  same  or  any 
t  or  parts  thereof,  and  m  default  of,  and  nntil 
b  direction,  limitation  or  appointment^  and  so 
IS  DO  sach  direction,  limitation  or  appointment 
old  extend,  upon  trust,  during  the  joint  lives 
be  said  Richard  Maugham  and  Sarah  Vincent, 
Mf,  apply  and  dispose  of  the  rent,  issues  and 
6(5.  interest,  dividends  and  annual  produce  of 
said  trust  premises^  to  such  person  or  persons 
ft  and  for  such  intents  and  purposes  only  as 
^id  Sarah  Vincent,  notwithstanding  her  said 
rided  coverture,  and  as  if  she  vrere  sole  and 
^arried/a^  should  from  time  to  time,  by  any 
fing  or  irhtings  signed  by  her  with  her  own 
d,  direct  or  appoint  ;  and  in  default  of  such 
ction  or  appotntment  into  the  proper  hands  of 
said  Sarah  Vincent,  to  the  end  and  intent 
t  the  said  trust  premises  might  be  sold,  dis- 
1^  of,  settled,  given  away,  devised  and  be- 
rthed by  the    said   Sarah    Vincent    during 
said  intended    coverture,  in  such  and  the 
«  manner  as  if  she  were  sole  and  unmarried ; 
titat,  in  the  mean  time,  the  rents,  issues, 
tits,    interest,    dividends    and   annual  pro- 
e  I  hereof  might  be  for  the  sole  and  separate 
of  the  said  Sarah  Vincent ;  and  that  neither 
^'e  said  trust  premises,  or  the  rents,  issues  and 
b,  interest,  dividends,  and  annual  produce 
wf  might  be  subject  to  the  debts,  contracts, 
iterference  of  the  said  Richard  Maugham ;  and 


loiu  as  under  or  by  virtue  of  the  statute  for  the 
distribution  of  the  eiects  of  intestates,  would 
have  become  entitled  to  the  personal  estate  of  the 
said  Sarah  Vincent,  in  ccue  the  had  died  intep- 
iate  and  unmarried,  and  such  persons,  if  more 
than  one,  to  take  in  the  shares  to  which  they 
would  have  become  entitled  to  such  personal 
estate.  The  marriage  took  place— -She  died  on 
the  6tb  of  May,  1834,  whollv  intesUte,  leaving 
her  husband  and  eight  chilmvn  (the  plaintiffs; 
her  surviving,  who,  aeeorcKng  to  the  statute  of 
distributions,  were  her  next  of  kin.  She  also 
left  a  brother,  James  Vincent^  and  a  sister; 
Mary  Anne  Ramaden ;  also,  teveral  nieoea  and 
nephews  her  surviving^-but  sihe  made  no  ap- 
pomtment,  devise,  or  testamentary  disposition, 
under  the  deed  of  24th  March,  1819.  If  she 
had  died  unmarried,  then  the  defendants  (her 
relations)  would  have  been  her  only  next  of  kin, 
according  to  the  statute  of  distributions. 
>  Mr.Wilsoui  the  trustee,  died  on  the  9th  of 
August,  1833,  without  having  acted  in  or  accepted 
the  trusts,  and  no  settlement  waa  aver  made  is 
pursuance  of  the  articles. 
I  During  the  coverture  Mrs.  Maugham  became 
entitled  as  one  of  the  next  of  kin  of  her  bro« 
ther,  Richard  George  Vincent,  to  a  share  of  his 
personal  estate^  which  was  administered  to  by 
her  brother,  the  defendant,  James  Vincent,  and 
who  had  refused  in  her  lifetime  to  pay  her  share, 
because  there  was  no  duly  constituted  trustee  of 
the  marriage  articles,  who,  he  contended,  could 
only  give  him  a  proper  discharge ;  he  refused  to 


concur  in  proper  meacures  to  procure  the  ap- 
pointment of  a  new  trustee,  and  alleged  that  tlie 
tliat  purpose  that  the  receipts  in  writing  of  the  i  plaintiffs     (the    infant     children   of    Mrs, 
i^h  Vincent,  or  of  her  appointees,  signed    Maugham)  were  not  her  fiext  of  Atn,  acoord- 

ing  to  the  marriage  articles,  but  that  the  share 
of  Mrs.  Maugham  in  her  deceased  brother's  pro- 
perty devolved  upon  the  defendants,  vho  would 
have  been  her  next  of  hin  if  she  had  died 
unmarried.  The  present  bill  was  therefore  filed 
by  the  children,  in  whieh  they  charged  that  they 
were  the  persons  entitled,  or  must  so  be  pre* 
sumed  to  be  under  the  ultimate  limitation  in  the 
marriage  articles,  and  that  such  limitation  was 
made  by  mistake  or  through  inattention,  and  that 
they  were  entitled  to  have  the  settlement  rectified 
so  as  to  include  them  in  terms  in  such  ultimate 
limitation.  The  bill  prayed  that  the  marriage 
articles  might  be  carried  into  effect,  and  that  a 
proper  settlement  might  be  made  in  conformity 
therewith,  and  that  if  necessary  the  trusts  might 
be  rectified  in  the  aforesaid  particulars,  and  that 
the  settlement  to  be  made  in  execution  thereof 
might  be  so  framed  as  to  limit  to  the  plaintiffs, 
as  the  children  of  Mrs.  Mausham,  the  property 
therein  settled,  and  that  her  share  of  her 
deceased  brother's  personal  estate  might  be  trans  << 
ferred,  and  paid  to  the  pldntiffs  or  to  the  trus* 
tee,  to  be  appointed,  of  the  settlement  for  the 


i«r  or  them,  should  from  time  to  time  be  suf- 
nt  and  effectual  discharges  for  the  money  for 
^  the  said  trust  premises  should  or  mifht  be 
old  or  disposed  of.  and  for  the  rents,  issues. 
Profits,  interest,  dividends  and  annual  pro- 
'  thereof.     And  from  and  after  the  decease  of 

one  of  them,  the  said  Richard  Maugham 
the  said  Sarah  Vincent,  as  should  first  depart 
iit'e,  upon  trust,  if  the  said  Sarah  Vincent 
)d  happen  to  survive  the  said  Richard  Maug- 
.for the  said  Sarah  Vincent  her  heirs,  execu- 

administratore,  and  assigns,  respectively, 
niing  to  the  several  natures  and  oualities  of 
said  several  trust  premises;  but  if  the  said 
h  Vincent  should  happen  to  die  in  the  life- 
of  the  said  Richard  Maugham,  then  as  to 
part  of  ^e  said  premises  as  should  consist 
eehold  or  copyhold  estate,  upon  trust,  for 
ight  heirs  of  the  said  Sarah  Vincent :  and 

such  part  thereof  as  should  consist  of  per- 
1  estate,  upon  trust,  for  such  person  or  per- 


III  tlie  aettlem^nt   the    word  is  **  married/* 
is  a  mistake  for  the  word  '*  unmarried:* 
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benefit  of  ihe  pluhitUfs,  as  tbe  parties  beneficially 
#ntitled  under  it,  and  that  the  defendant,  James 
•Vmoenty  night  be  lestmined  by  injunction  from 
•therwise  disposing  of  such  shsue.  The  defend- 
ants* by  their  answery  admitted  all  the  facts,  and 
denied  that  the  plaiotiflb  were  entitled^  but  sub- 
nitted  that  they  (the  defendants)  were  under  the 
limitation  in  the  settkoient  entitled  as  answering 
the  description  of  penonSf  who,  by  virtue  of  the 
statute  of  ^tributionst  would  have  become  en* 
titled  to  Mn«  Maugham's  personal  estatsy  in  easr 
she  had  died  intestate  and  uomafriedy  and  that 
the  iimitatiott  was  inserted  puiposdy t  aud  not  by 
mistake,  in  oider  to  enable  MrSt  Maugbam  and 
her  husband  to  defeat  the  apparent  intention  of 
the  articles,  and  to  obtain  the  uniestricted  pos- 
session of  her  property,  and  that  a  psoper  trustee 
thereof  might  bcMappointed. 

The  cause  was  neaid  beforB  tbe  Vicv-Cifitii- 
CBLLOR,  on  the  0th  of  August,  1839,  when  the 
plaintifis  abandoned  their  charge,  that  the  limi- 
tations in  the  settlement  were  fiamed  by  mistake, 
and  the  question  turned  entirely  on  the  construc- 
tion, to  be  placed  upon  the  ultimate  limitations 
in  the   articles.     The  Vicb-Cuancbllor  de- 
creed that  the  plaintifi  (the  childien  of  Mrs. 
Il4ughaffl).w6re  not  under  the  limitation  in  the 
settlement  her  next  of  Jan.  so  as  to  be  enii- 
tied  to  the  &nds ;  but  that  they  belonged  to  the 
person  or  persons  who  would  have  been  entitled, 
under  the  statute  of  distribution,  to  the  personal 
estate  of  Mrs*  Maugham,  at  the  time  of  her 
death,  in  case  she  had  died  intestate,  and  without 
having  been  nutrrietL     His  Honour  considered 
that   the  word   *'  unmarried"  in  the  ultimate 
limitation  meant  '<  never  haomg  been  married^** 
so  that  the  children  of  the  marrisge  could  not 
take,  and  upon  the  construction  to  be  placed 
upon  that  word  the  question  rested.     Against 
this  decision  the  present  appeal  was  brought, 
after  the  Vice^ChanceUor  hsd  at  the  request  of 
the  plaintifis  re-^onsidered  his  judgment^  and 
declared  that  he  had  no  power  to  alter  the  settle- 
ment(^) 

Mr.  J.  Wigrnm  and  Mr.  Ellis  for  the 
plaintiffs. 

The  LoED  Chavcbllor  said»  the  question 
was  between  the  children  of  Mrs.  Maugham  and 
her  next  of  kin,  supposing  that  she  had  left 
no  children.  His  lordship,  after  reading  the 
limitation  in  the  settlement,  said,  the  Vice- 
Chancellor  was  of  opinion  tbat  the  word  **  un- 
auvried*'  should  be  construed  as  never  having 
been  married,  and  consequently  the  chikbenof  the 
marriage  would  be  excluded,  and  those  persons 
would  be  their  mother's  next  of  kin,  ana  at  her 
death  would  take  the  personal  property.  Nothing 
short   of  necessity  conld   compel  the  court  to 

.   (6;  6ee  Doran  v.  Bo»9,  I  Ve».  J.  bl.i  Wingrave 
r.  PulgTave,  1  P.  Wnw.  401.  | 


adopt  su|b  a  construction  m  tbisaeit*    T 

matter  therefore  for  consideration  was  whether  t 

word  **  unmarried"  was  so  fixed  and  infleiib 

that  the  court  must  put  that  construction  oo 

If  unmarried  necessarily  means  not  having  ht 

fnarried-^\l  never  could  have  been  intended  d 

the  psopertr  should  go  t<>strsngen.   The  com 

meaning  of  the  woro  would  appeas  to  be  '^  i 

being  then  married."     The  word  zeceived  « \ 

dici  J  meaning  in  the  case  of  Dooj  dem.  J3d 

n^tii  and  Wife  v.  Rawding  and  WiftAi 

in  which  it  was  shown   to  be  a  flexible  vc 

used   according   to    the  c]rcninstaiioe&  oi  t 

case.    There  are    other    cases  io    which  i 

court  held  that    *'  unmarried"    meant   *'o«i 

I  being  married ;"    but    they  were    not  satii 

rised  in  putting  that  constmctioii  on  the  «a 

in  the  way  it  was  use4  in  these  vticks.    It 

quite  competent  to  this  court  to  adopt  the  ca 

struction  put  on  the  word  in  the  caaa  mentioei 

There  was  ample  authority  to  hold  this  to  bt 

flexible  tcmi)  and  to  expUia  it  in  the  seoK  > 

which  it  was  to  be  used.     The  artidcs  were  ca 

cutory,  and  the  court  had  to  look  to  the  int^ju 

ef  the.  parties.     In  an  instrument  executed  u 

court  must  look  to  the  meaning  of  tfau  weidLbi 

in  marriage  articles  to  the  intention  of  the  paiti 

If  it  had  been  the  intention  of  the  parties  to  tl^e 

articles  to  exclude  the  children  of  the  maniJ 

thev  might  b^ve  been,  excluded  in  Imns.    Tm 

had  two  objects  in  view,  one  was  that  the  scxt 

kin  should  take  in  equal  shares^  as  under 

statute;  the  second  was  to  exduide  the  hitthu 

from  all  share  in  the  property.  He  eoaldfsaiai 

have  a  doubt  in  tbe  ooostniction  to  be  put  oa  xt 

words,  but  as  the  Yice-ChamceUor  tudd  othervJ 

he  had  considered  the  case,  ^ad  the  ooodsaj 

he  came  to  was  that,  as  this  waa  a  flexible 

he  could  not  adc^  Uiat  eonetractioii  of  it 

would  exclude  the  children.    The  wocd  was 

in  other  passsges  of  the  articles,  making 

for  the  wifess  if  she  ware  sole  and*' 

snd  giving  her  power  to  sdl,  diipoes  of, 

give  away,  devise  and  bequeath  tbe  trust 

during  the  coverture  in  the  same  nMnuNtas 

were  sole  and  unmarried  or  diseomeri.    TW 

ject  being  clearly  to  exclude  the  Irasbami 

his  marital  rights,  the  right  construction  < 

word  accorded  with  that  intention.     I  lant 


y 


strue  **'  unmarried     ta  mean  *'  duoomen: 

DeCRBB  of  the  ViGB-CliaKCBtXiOm 

Dbclaratios  of  the  Court,  that  tbe  chi 
are  the  only  parties  entitled, 

£eference  to  the  Msster  to  ia^tre  idw 
the  children  of  Mr.  and  Mrs.  Manghaau 

Costs  of  all  parties  in  the  cause  to  be  pul 
of  the  funds. 


(c)  Barn,  and  Aid.  441. 8.C.— That 
at  Sergeants*  Inn.     William  Wdls  hf  be  vill 
vised  certain  lands  to  his  wife  for  uf .  asd  a 
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•  (IcfoaM  be  devised  Ihem  fa  hh  dflii<^1iter,  Mary 
•iii),  aiHi  My  other  children   he  oiigbt   have  at 
•;  rt>ft«e  in  fee;  but  in  case  his  daughter  »hould  die 
Ir-r  the  age  qf  %\  yean  unmarried,  and  vnthout 
'ful  XAsuiy   Wkea  over.      The   daughter   married 
f  r|j(>(l  under  91  ^  and  witbodt  Issue,  the  question 
iii^  ease  tamed  upon  the  limitation  over.    Abbot, 
i.&aid,  the  words  are,  "in  case  my  said  daogh- 
^ary  WelUy  and  such  other  children  as  aforesaid, 
11  ili«  under  the  age  of  81  years,  nnmarried,  and 
linut  lawAil  issue,  then,  in  that  case,  I  give  and 
ve  the  entiraty  of  my  said  hmda,  Itc.  uato  my 
u*"  The  testator,  In  fiMt,  had  no  other  iMue  than  the 
i^xex  mentioned  in  hb  will ;   that  daughter  died 
pr  the  age  of  81  years,  without  leaving  lawful  issue ; 
«he  did  not  die  unman  Ud,  and  I  am  of  opinion 
1  the  fee  remained  In  her  aft  th«  tfaae  of  her  death, 
(xut^es  to  her  hier  ailBw.    According  to  the  plain 
i/bvious  meaning  of  the  words,  '*  under  the  age  of 
Kan,  wumurriedf  and  without  lawfhl  Issue,    the 
itor  proTides  ihr  a  single  event  consisting  of  three 
i^namdyi  dying  during  her  ndnority,  dyfaig  un- 
ried.  and  dylBg  without  children :  that  is  the  plain 
ubviotts  meaning  of  the  words.    It  has  been  ar* 
l.Iiowerer,  thflt  It  eould  not  have  been  the  Inten- 
of  the  testator  that  the  fee  should  remain  fai  his 
rbter,  If  she  died  under  91 ,  and  without  iseee ;  be 
c,  in  that  ease,  the  estate  wodU  coaler  no  benefit 
I  her.  An  instance,  has,  however,  been  put  by  my 
tkfr  Batlbt,  In  which  she  would  derive  a  benefit 
I  the  fee  remaining  in  her,  by  enabling  her  to 
e  the  estate  upon  her  hosbaad.    It  Is  true,  that  a 
of  privy  aeal  la  not  frequently  resorted  to  at  the 
!&t  day:  but  it  still  Is  a  mode  by  which  the 
[hter  might  have  been  enabled  to  make  a  provl- 
(or  her  husband.    In  order,  however,  to  put  the 
traction  upon, the  will  which  the  defendant  has 
mded  for,  the  word  auimarnetf  mutt  be  wholly . 
ted.   I  cannot,  however,  r^^t  from  a  will  any , 
L  unless  I  see  that  the  meaning  to  be  gi\en  to  that 
I '»  contraij  to  some  intention  plainly  expressed 
her  parts  of  the  will.    How,  I  cannot  eoUetft  fhnn 
thiiu^  in  this  Witt,  that  It  is  contiary  to  the  inten- 
"f  the  testator  that  the  fee  should  remain  In  the 
h*Lr  if  she  married }  and  that  being  so,  the  word 
'  rried,  in  my  J  odgmen  t,  cannot  be  njeeted .  1  am , 
^e,of  oplnlott,  that  the  event  upon  whieh  th^ 
e  over  was  to  take  ellbet»  namely,  the  death  of 
V  ^VelU^  unmarriedj  under  the  age  of  21 ,  has  not 
eaed;  and  therefore  that  the  fee  passes  to  her 
It  law. 

^YLur,  J.  eJipresaed  himself  to  he  of  the  sftme 
DD,  and  obserred :  It  has  been  said  that  the  tea- 
t'ould  only  nee  the  word  trnmorrtwl  In  one  sense, 
:<s  expressive  of  the  idea  of  Mary  Welti  never 
vz  bocn  married  at  all ;  and  that  then,  om  far  as 
itentlon  of  the  teaUtor  la  concerned,  that  event 
^ficiently  proTlded  for  by  the  words  **  without 
il  issue,"  becanae  she  could  have  no  lawful  issue 
>  ;t  having  been  married.    1  apprehend,  however, 

the  word  vnmarrUd  may  either  mean  never 
i?  been  marritd  at  ail,  or  wUHtrnt  having  at  the 
husband  HT  tc^.    It  is  used  in  the  latter  sense 

•  ItKisIature,  In  the  statute  of  8d  and  4th  Wm* 
^lary,  c.  11,  which  enacts,  that  if  any  untnarried 
M,  not  having  a  child,,  shall  be  lawfully  hired  into 
)\ri&h  for  one  year,  such  service  shall  give  a  set- 

•  t.  A  widower  has  been  held  to  be  an  unmarried  \ 
-Aithin  the  meaning  of  this  statutes     In  this 

.  ttK),  was  this  word  considered  by  the  Court  of 
'»  i'onch,  in  the  case  of  Doe  v.  Cooke,  (7  East, 
where  the  words  of  the  devise  over  were  precisely 
^une  as  the  pieaent ;  and  I  am  very  desirous  to 
1,'ou  that  authority  kerai  as  it  will  enable  the 
t  to  give  effect  to  every  word  In  the  will.    That 
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fndeed  the  Cftse  of  a  will  at  personal  property, 
and  tlie  husband,  under  the  statute  of  distrilnitiett, 
would  be  totitled  to  the  personal  property  of  his  wife, 
and  it  is  said  that  that  makes  a  material  dlstinctioii 
between  the  two  cases,  for  here  the  husband  could 
derive  no  benefit  if  he  survived  the  wife.  That,  how- 
ever, in  strictness,  Is  not  correct;  lor  the  property 
may  have  been  made  beneficial  to  the  husband  in  the 
event  of  his  surviving  his  wife,  either  by  an  appllcar 
tion  to  the  Iegis1ature,or  by  a  writ  of  privy  seal.  The 
latter  mode,  at  the  p1^e»ent  day,  is  rarely  resorted  to, 
being  superseded  by  the  modem  practice  of  applying 
for  an  Act  of  Parliaaient  See  10  Bep.  49,  a  Cro. 
Elix.47U  1  Ld.  Raym.  113;  and  Sir  JoknSt.AIr 
ban^i  case,  Salk,  6&f,  and  5  Cruise's  Dig.  tit.  recovery, 
491.  It  is  still,  however)  part  of  the  law  of  the  land ; 
and  the  course  of  proceeding  was  for  the  crown,  upon 
the  petition  of  the  Iniuit  mad  her  guardian,  to  grant 
letters,  under  the  privy  seal,  to  the  Jodges  of  the 
Court  of  Common  Pleas,  directing  them  to  permit 
the  infant  to  levy  a  fine  or  suffer  a  recovery. 

It  ia,  then.  In  the  diseretion  of  the  Court  to  permit 
the  thing  to  he  done  or  not,  aeeording  to  the  clream^ 
stances.  The  husband,  thersfore,  in  this  case,  might 
have  derived  a  benefit  if  he  had  survived  his  wife ;  and 
Jlfory  Welle,  the  daughter,  would  be  materially  bene- 
fited by  being  enabled  to  make  a  provision  for  her  hus- 
band before  marriage.  It  may,  therefore,  have  been 
the  intention  of  the  teatator  so  to  have  benefited  the 
daughter  by  preventing  the  devise  over  from  taking 
eflWt,  hi  the  event  of  her  marrying  before  81 ;  audit 
moat  be  recolleeted  that  we  are  bound  to  eonstniethia 
will  as  if  it  was  the  will  of  the  ablest  lawyer  In  West- 
minster Hall.  It  appears  to  roe,  therefore,  that  thia 
may  have  been  the  intaotSon  of  the  testator:-— If  my 
daughter  dies  nnder  81,  but  leaves  a  child,  titen  the 
estote  shall  go  to  the  child  ;  if  she  dies  under  81,  without 
a  child,  but  leaves  a  husband,  It  shall  go  In  such  a  Way 
as  she  may  settle  it  for  the  benefit  of  that  husband, 
thua  giving  her  a  power  whieh  would  enable  bet  to  ad- 
vance henelf  ia  marriage,  and  confer  npon  her  a 
material  benefit.  But  If  she  died  under  81 ,  leavfaig  no 
issue,  and  without  leaving  a  husband,  for  whom  it 
might  be  the  tntention  of  the  testotor  to  enable  her  to 
provide,  In  those  three  events  the  widow  waa  to  take  ; 
but  she  ia  to  take  it  only  subject  to  these  three  eranta. 
niat  is  the  construction  pot  upon  words  preeisely 
similar  to  the  present,  by  th  ia  Court,  In  the  case  of  Voe  v. 
Cooke ;  and  I  think  that  that  construction  ought  to  pre* 
vail  here.  I  am,  therefore,  of  opinion  that  the  devise 
over  does  not  take  effect,  beoause  the  event  vpon 
which  it  waa  made  to  depend  has  not  occurred. 

8ee  the  following  cases  upon  the  sense  of  the  word 
^  unmarried"  t-^OoehoMoke  ▼.  Ckiggel,  Cro.  Car.  l64  ; 
Pramlingkam  v.  Brande,  3  Atk.  390  ;  Mabefiy  V. 
Strode,  3  Vea.  I.  460 ;  BeU  v.  Pkyn,  7  Id*  468 ; 
Browneword  v.  JSdww^de,  8  Vcs.  847  ;  Doe  v*  Jeieof, 
18  East,  880.— Bditob. 


ROLLS'  COURT— Jime  10. 

ORAT  V.  FOOT. 

Practice — Penalty  tq)an   Solicitors  for 
not  delivering  papers  in  a  Cause  dorm  for 
hearing^  to  the  Judge. 
In  this  case  the  pUintiff*B  solicitor,  had  ne^ 
lected  to  deliver  any  papers  to  his  lordship,  in 
consequence  of  which  ne  refused  to  allow  it  to 
proceed,  and  intimated  that  if  none  were  fur- 
nished previous  to  the  rising  of  the  Court,  ho 
would,  upon  an  afiidavit  of  service, 'stnke  the 
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cause  out  of  the  paper.  Just  before  the  rising 
of  the  Court, 

Mr.  Tinney  intimftted  that  the  order  of  the 
Court  had  been  complied  with,  but  at  the  same 
time  observed,  that  he  did  not  know  whether  his 
Lordship  had  laid  it  down  as  a  rule,  that  where 
no  papers  were  furnished  the  cause  would  be 
struck  out  of  the  paper.  It  had  been  laid  down 
in  **  Tumer*$  Chancery  Practice,"  that  in  such 
a  case  the  cause  would  be  ordered  to  stand  over, 
and  the  solicitor  would  be  ordered  to  pay  the 
costs  of  the  day.  He  cited  **  QrimteadN.  Orin^ 
stead,*'  {Idem) 

Lord  Langda  lb  said  it  was  not  now  neces- 
sary to  decide.  The  course  he  usually  adopted 
was  that  followed  to-day,  which  was  to  strike 
the  cause  out  of  the  paper,  at  the  same  time 
giving  leave  to  have  it  restored  if  application  was 
•made  in  the  course  of  the  day,  and  this  had 
been  usually  found  effective. 

June  11. 

BROWNE  V.  KBATINGE. 

Practice — Ezcbptions  to  AnsyrRR-^homfar 
they  must  correspond  with  the  Intbbrooa- 

TORIES. 

The  hearing  of  this  cause  involved  a  point  of 
practice  in  the  Master's  office  of  considerable 
importance.     The  answer  of  the  defendant  had 
been  excepted  to  for  insufficiency  by  the  plaintiff, 
and  the  Master  disallowed  the  exceptions  upon 
the  ground  that  they  differed  from  the  interroga-  j 
tories  put  by  the  plaintiff  in  his  bill.     The  vari- 
ation was  only  by  substituting  the  word  ^'  re- ' 
collection"  for  the  word  '*  remembrance,*'  which 
latter  word  the  plaintiff  had  used  in  the  interro- 1 
gatory  in  his  bill,  although  he  now  used  the 
word  *'  recollection"  in   his  exceptions  to  the ' 
defendant's  answer  to  his  bill.    This  the  Master,  | 
acting  according  to  the  uniform  practice  of  all 
the  Master's  offices,  considered  to  be  fatal,  and 
so  reported.    To  that  report  the  plaintiff  ex- 
cepted. 

Lord  Lakodalb  said,  that  until  corrected  by 
a  higher  authority,  he  would  never  hold  that 
such  a  variation  should  be  fatal,  and  allowed  the 
plaintiff's  exception  to  the  Master's  report. 


COURT  OP  QUEEN'S  BENCH— Jfay  6. 
SUtisigs  in  JBaneo* 

TRIBND  V.  BATTERFIBLD. 

COAL  ACT — PLEADING — ACTION  FOR  PENALTIES. 
TORM  OP  DECLARATION. 

This  was  an  action  to  recover  ten  penalties 
for  alleged  deficiency  in  certain  sacks  of  coals 
sold  by  the  defendant  to  one  Teague.    The  de- 


claration was  framed  on  the  statute  of  1  audi 
William  IV.,  c.  76,  s.  57,  the  statute  regubtiBs 
the  sale  of  coals  by  weight  in  the  cities  of  Lof>< 
don  and  Westminster.  It  alleged  that  the  cou 
sold  to  Teague  were  delivered  in  ChaDceiy4sD( 
**  and  within  25  miles  of  the  General  Poit  Of 
fice ;"  that  the  sacks  were  weighed  snd  fsxM 
deficient,  by  reason  of  which  a  penalty  of  U 
per  sack  was  incurred.  To  this  declaration  ih 
defendant  demurred,  on  the  groond  that  n  U 
not  state  that  the  coals  were  delivered  *"  bvwf 
any  ship,  lighter,  barge,  craf^  or  warehoon  i 
London  or  Westminster,  or  within  25  niia  i 
the  General  Post  Office. 

Mr.  Martin^  for  the  demurrer,  oootended 
by  the  statute  it  was  not  sufficient,  in  onlff 
render  a  party  liable  to  the  penalty,  tlul 
coals  were  sola  and  delivered  within  the 
mentioned,  but  it  was  necessary  that  they  s% 
have  come  ^'frorn*'  a  ship,  &c.  within  thu 
tance. 

The  Court  were  of  opinioo  that  ibe 
taken  by  Mr.  Martin  was  the  eorrect  cbl^ 
Judgment  for  the  defendant. 

BATUS  V,  LAWRBKCB. 

Libel. — W/iether  it  is  the  duty  of  the  Ji 
to  tell  the  Jury  tvluUher  the  pubUcaik 
Libel  or  no  Libel;  or  whether  it  u 
province  of  the  Jury  alone^ 

This  was  an  action  for  libel  tried  before 
Abinger,  when  the  jury  found  for  the 
ant*     The  alleged  libel  was  published  in  i 
written  by  the  defendant  to  ^  Mr.  Jc 
which  he  stated  that  of  late  there  had 
great  scarcity  of  hares  in  his  neighbourk 
well  as  on  his  own  premises,  and  that 
he  had  been  in  the  habit  thronghotit  the 
of  shooting  as^nany  as  nine  or  ten  hares 
course  of  a  week,  whilst  now  he  mas  not 
meet  with  even  one.     The  letter  then 
to  say  that  a  vast  number  of  hares  dead 
some  time  been  found  on  the  defendant's  ^ 
having  round  their  necks  wires  bdonging 
plaintiff.    The  defendant,  in  answer  xo 
tion,  pleaded  a  justification,  thai  the 
in  his  letter  were  true.    A  rale  to  set 
verdict  for  the  defendant,  on  the  ground 
direction  on  the  part  of  the  letmed  Jvig^ 
subsequendy  obtained.     In  leattini  At 
the  jury,  the  Judge  had  said,  *■ 
cannot  tell  whether  this  is  a  libel 
assist  me  ?**  whereupon  the  Uaj 
diet  for  the  defendant.     At  Uie 


set  aside  that  verdict  was  ohtiii|e^  il 
tended  that  the  Judge  ought  li^  kvn 
to  the  jury  that  the  puUicalioB  m  i 
then  have  left  it  to  ttiem  to  mf  io  whtf 
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the  plaintiff  had  beea  injured  hy  the  publication, 
and  So  to  have  gOTeraed  the  amount  of  damages 
to  be  awarded  to  the  puty. 

Lord  Desjun  aaid,  that  when  the  rule  had 
been  aoved  for,  it  had  been  contended  that  that 
Court  had  said  it  was  the  duty  of  a  judge,  in 
rases  of  the  publication  of  an  alleged  libel,  to  tell 
:he  jury  whether  it  was  a  libel  or  not.  Now* 
n-ith  regard  to  that  argument^  as  to  its  being  the 
iuty  of  a  judge  to  say  whether  or  not  a  publi- 
cation  was  a  libe!,  he  had  always  taken  the  same 
riew  of  iIm  question  as  Lord  Abinger  had  done 
n  the  present  case.  The  jury  alone  were  to  say, 
>n  all  the  circumstances  of  the  oascy  whether  the 
publication  complained  of  was  or  was  not  a  libel, 
rhat  was  (he  law  as  laid  down  by  the  32d  of 
Deonge  III.  It  was  very  troei  however,  that 
that  statute  was  of  itself  applicable  solely  to  cri- 
minal libeli,  bat  where  there  was  a  rule  peremp- 
torily laid  down  for  libels  of  one  cisss,  it  afforded 
I  principle  for  the  guidance  of  the  Court  with 
respect  to  others ;  so  that  in  &ct  the  rule  as  to 
criminal  and  civil  libels  was  the  same.  The 
learned  judge,  therefore,  in  this  case  had  been 
rorrect  in  the  course  he  had  pursued,  in  so  far 
&s  that  it  waa  not  compulsory  oa  him  to  tell  the 
[ury  whether  the  publication  was  or  waa  not  a 
libel. 

The    other  judges   concurred. — Ruh    dis' 
charged* 


COURT  OF  COMMON  PLEAS. 

Trinity  Terms  3  Victoria* 

This  Court  will,  on  Tuesday,  the  23rd  dav  of 
June  next,  hold  Sittings,  and  will  proceed  in 
iih'poalng  of,  the  business  now  pending  in  the 
Paper  of  New  Trials  on  the  same  23rd,  and  on 
he  ax  following  days  of  the  same  month,  (Sun- 
lay  excepted),  commencing  with  the  Country 
Sew  Trials.  By  thb  Court. 


COURT  OF  BXGHEQUBB— 3%  6. 

•  *         * 

Siiiimgs  in  Banco, 

PSILLIPS  V.  VAT. 

Bill  of  Excbavob. — ^Fleadivo,  where  the 
holder  of  the  BiU  is  a  pereon  unknown  to 
the   Payee — New  Plba — Proper  Aepli- 

CATlOli. 

This  was  an  action  on  a  bill  of  exchange^  to 
vhicb  the  defendant  pleaded  that  before  the 
»nimencement  of  the  suit  the  bill  in  question 
tas  endorsed  by  the  plaintiff  to  some  person  un- 
blown  to  the  defendant,  who  was  the  holder  of 
lie  bill  at  the  time  the  plaintiff  sued  the  defend- 
int. 


JReplieation  by  the  plaintiff-^that  the  bill 
had  been  endorsed  by  him  to  one  Robert  Knap« . 
ton,  by  whom  it  was  presented  to  the  defendant 
for  payment  thereof,  but  that,  being  dishonoured, 
it  had  been  returned  to  the  plaintiff,  who  became 
again  the  holder  of  the  same,  and  as  such  was 
entitled  to  sue  upon  it,  concluding  with  a  special 
traverse,  that  a  person  unknown  to  the  defendant 
was  the  holder  of  the  bill,  as  alleged  by  the  de- 
fendant in  his  plea. 

The  defendant  demurred  to  this  replication,  as 
offering  a  traverse  of  an  immaterial  circumstance. 

Mr.  Humfrey^  for  the  plaintiff,  urged  that 
the  plea  was  a  new  one,  framed  for  the  express 
purpose  of  delay,  and  as  such  would  not  receive 
much  mercy  at  the  hands  of  the  Court.  Though 
such  was  Its  character,  it  was  still  very  difficult 
for  the  pleader  to  reply  to  it  safely ;  it  was«  how- 
ever, submitted  that  the  traverse  of  the  pUintiff 
was  not  a  bad  one. 

The  Court,  however,  was  clearly  of  opinion 
that  the  replication  was  bad,  on  the  ground  al- 
leged  by  the  defendant.  It  was  perfectly  imrna^ 
terial  whether  the  person  was  unknown  to  the 
defendant,  who  was  the  holder  of  the  bill  at  the 
time  the  action  waa  brought;  and  the  proper 
answer  to  such  a  plea  would  have  been  to  reply, 
that  the  said  person  in  the  said  plea  mentioned 
was  not  the  holder  of  the  said  bill  modo  et 
formd,  by  which  a  good  and  sufficient  issue 
would  have  been  raised  by  the  plaintiff.  Leave, 
however,  might  be  had  to  amend,  on  payment  of 
costs. 


COURT  OF  EXCHEQUER. 

Trinity  Term,  3  Victoria. 

The  Court  will,  on  Wednesdsy,  the  24th  June 
inst.,  hold  Sittings,  and  will  proceed  in  disposing 
of  the  business  now  pending  in  the  Paper  of 
New  Trials  on  the  said  24th  day  of  the  said 
month,  and  the  foUowing  days,  viz.  the  2.0th, 
V6th,  27th,  29th,  and  30th  June ;  and,  on  the 
25th  day  of  the  same  month,  and  the  said  fol- 
lowing days,  will  proceed  in  disposing  of  the 
business  now  pending  in  the  Special  Paper, 
Dated  this  1 6th  June,  1840. 

By  thb  Court. 


PREROGATIVE  COURT— Jane  13. 

WILL  OF   BDWARD   STEPHENS,   DECBABEB. 

New   Will   Act. —  Cancellatiok. — TTKc- 
ther  a  Will  shall  he  considered  as  rbvoked 
under  the  Statute  by  the  Testator  dravoing 
a  Pen  across  his  name,  and  also  through 


lU 


Lan>  BBp^Tti. 


ViB  attutina  clau^  ftkichf  finder  the  old 
Lam^  would  have  been  deemed  a  Cakobl- 

LATION. 

The  testator  had  duly  executed  a  will  and  co- 
dicil, but  subsequently  drew  his  pen  through  his 
own  signature^  through  those  of  the  two  witnes- 
ses^ and  also  through  the  attesting  clause.  By 
.this  paper  he  had  bequeathed  property  to  a  large 
amount  and  probate  was  now  prayed  for  and 
x>ppoaed  upon  the  ground  that  the  testator  had 
revoked  his  will. 

Sir  H.  Jennbr  said,  as  **  cancelling''  is  not 
contained  in  the  new  Will  Act,  though  it  was  in 
the  old  law,  as  well  as  in  the  Statute  of  Frauds, 
the  quesUon  was  raised  whether  the  will,  as  pro- 
pounded, had  been  rewtked  by  the  testator.  By 
the  new  Will  Act  It  fs  provided  that  a  will  can 
only  be  yetoked  by  *'  homing,  tearing,  or  other- 
wise destroying  ;*'  by  another  paper  executed  ac- 
cording to  the  provisions  of  the  act ;  or  by  the 
fsct  of  marriage*  The  Court  said  there  could 
ht  BO  doubt  that  the  deoeited  had  drawn  hiapeti 
dirouffh  the  names  on  the  paper,  as  it  was  found 
immediately  alter  his  death  in  his  own  rspontory. 
The  next  point  was,  would  this  act  amount  to  a 
revocation.  He  adverted  to  the  recommendations 
of  tlie  real  property  commissioners,  on  which  the 
new  Will  Act  was  partly  founded,  firom  which 
it  was  prettv  clear  niat  the  word  '*  cancelling" 
was  adviseoly  left  out  of  the  new  Will  Act  by 
Che  legislators.  The  new  act  abolished  all  im- 
plied or  prssumpcive  revocations.  Could  the 
Court  hold  that  those  papers  had  been  cancelled 
animo  revocandi.  The  intention  of  the  legisla- 
ture must,  in  introducing  the  words  **  burning, 
tearing,  or  otherwise  destroying*"  have  meant 
*'  or  otherwise  destroying,"  to  be  de  efuedem 
generis  with  the  two  modes  first  set  forth  for 
revoking  a  will.  The  word  '*  cancelling,"  by  no 
means  an  unequivocal  word,  had  been  left  out  of 
the  act;  and  though  under  the  Roman  law  many 
ways  existed  for  revoking  willS|  the  new  act  had 
limited  the  modes  of  operation.  The  legislature 
having  advisedly  left  out  the  word  **  cancelling," 
and  it  having  prescribed  the  mode  by  which  wills 
might  be  revoked,  he  must  hold  that  the  drawing 
a  pen  by  the  testator  through  his  name,  did  not 
amount  to  a  revocation.  If,  therefore,  the  facts 
pleaded  in  the  allegation  now  before  the  Court 
were  proved,  it  must  hold  the  will  valid. — Alls* 
gation  ordered  to  be  admitted  to  proof. 


NOTICE  TO  CORRESPONDENTS. 
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ESSAY. 


ON   THE    ENGLISH    LAW 

or 

BAILMENTS. 

(  CanHnuedfrom  p0g§  116.) 


[TE  will  now  turn  attention  to  the  doctrine 
of  KoTiCB  aj  applied  to  Cabbiers, 
first  recognition  of  which  was  made  in 
ij.  (a)  It  was  formerly  a  question  of 
siderable  doubt  bow  far  common  carriers 
land  coald  bj  contract  limit  their  respon- 
Viijf  upon  the  ground,  that  exercising  a 
lie  enoiplojment  thej  were  bound  to  carry 
a  reasonable  compensation,  and  had  no 
ii  to  change  their  common  law  rights  and 
es,  but   these  special  contracts  are  now 

So  stated  by  BoRttOVCkB,  J.  Smith  r.  Home, 
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fully  recognised ;  (b)  and  in  order  to  put  a*^ 
end  to  nice  questions  of  liability  and  lay 
down  a  broad  rule  of  dealing  between  car- 
riers and  owners  of  property  which  should 
lie  suited  to  the  changed  circumstances  of 
modern  society,  the  statute,  11  Geo.  lY. 
and  1  W.  lY.  c.  68,  was  passed,  entituled, 
**  An  act  for  the  more  effectual  protection  of 
mail  contractors,  stage  coach  proprietors, 
and  other  common  carriers  for  hire  against 
the  loss  of  or  injury  to  parcels  or  packages 
delivered  to  them  for  conveyance,  or  cus- 
tody, the  value  and  contents  of  which  shall 
not  be  declared  to  them  by  the  owners 
thereof."    This  is  the  declared  object  of  the 

{b)  Clay  ▼.  WUlan,  I  Hen.  Black.  29t).  NiehoUnn 
Y.  Willanj  5  Bast,  507.  Harris  ▼.  Paehoood,  3  Taunt. 
264.  Lovoes  ▼.  Kermode,  8  id.  146.  JSvant  t.  Souie, 
2  Mau.  k.  Selw.  1.  Batsfm  v.  Donovan,  4  Barn.  Sc 
Aid.  21.  BU«y  T.  Home,  6  Bing.  Bep.  217.  Maeklin 
V.  Waterhouse,  id,  212. 
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On  the  JBngliJi  Lcm  of  Bailmeitts, 


statate^  and  the  effect  of  it  is  to  limit  the 
responsibility  of  mail  contractors,  stage  coach 
proprietors,  and  other  common  carriers  by 
/^9u2  for  hire  to  jClO.  in  case  any  of  the  pro- 
perty specified  in  sec.  1,  shoald  be  lost,  un- 
less its  nature  has  been  declared  and  a  pro- 
portionately increased  rate  of  charge  paid,  or 
a  satisfactory  engagement  given  for  payment, 
and  which  shall  be  accepted  by  the  person 
receiving  the  package.  The  statute  directs 
a  notice  of  such  increased  charges  to  be 
affixed  in  legible  character  in  some  public 
and  conspicuous  part  of  tlie  office,  warehouse, 
or  other  receiving  house  where  the  packages 
are  received ;  and  all  persons  sending  parcels 
containing  such  valaable  articles  are  made 
bound  by  such  notice  without  further  proof  of 
the  same  having  come  to  their  knowledge  ;(c) 
and  when  the  value  has  been  declared  and 
an  increased  charge  paid  or  an  engagement 
to  pay  it  accepted,  the  carriers  are  to  give 
receipts  for  the  package  acknowledging  it  to 
have  been  insuredf  and  are  to  lose  the  benefit 
of  the  act  if  they  do  not  give  such  receipt  or 
affix  the  notice  required ;  {d)  but  nothing  in 
the  act  is  to  be  deemed  to  protect  carriers 
from  liability  to  answer  for  loss  or  injury  to 
any  articles  arising  from  the  fehnums  acts 
o{  W[ij  servant  in  the  employ  of  a  carrier,  or 
to  protect  such  servant  from  liability  for  any 
loss  or  injury  occasioned  by  his  personal  neg« 
lect  or  misconduct,  (e)  This  leaves  gross 
negligence  by  the  carrier  or  his  servant  still 
open  to  the  common  law.  Carriers  cannot  by 
any  special  notice  exempt  themselves  from 
all  responsibility  in  cases  of  gross  negligence 

I 

or  firaud;  nor  can  they  by  demanding  an 
exorbitant  price  compel  the  owner  of  the 
package  to  yield  to  unjust  and  oppressive 
limitations  of  their  rights,  and  they  will  be 
made  liable  for  the  fraud  or  negligence  of 
their  servants,  (f) 

Most  of  the  writers  upon   this  class  of 
bailments  have  directed   their  attention  to 


(e)  Sec.  8.  (d)  Sec.  3.  (e)  Sec.  8. 

(/;  Oamit  T.  WiUanf  6  Bam.  ft  Aid.  57. 


the  law  as  it  stood  before  the  pasnog  of  tli 
statute,  with  the  volume  of  cases  that  sii 
ported  it.  At  that  time  unless  there  was  stnH 
proof  of  the  limitation  by  the  carrier  of  1 
common  law  liability  having  come  to  t 
knowledge  of  the  party  sending  the  paro 
or  of  sufficient  efforts  having  been  made  i 
the  carrier  to  bring  it  to  the  knowledge 
the  former,  he  was  liable  for  the  loss  or  injs 
of  the  property  sent.  The  difficulties  in  t 
way  at  that  time  arose  in  fixing  the  pUisi 
with  knowledge  of  the  limitatioD  by  the  a 
rier' ;  and  what  were  sufficient  efforts  to  hrs 
it  to  his  knowledge  was  a  qoestioa  kt 
jury,  (g)  These  difficulties  are  now  at  i 
end  if  the  provisions  of  sec  2  of  ihestan 
be  observed.  But  **  for  the  loss  or  injnrr 
any  articles  and  goods  in  reapect  wkcii 
they  may  not  be  entitled  to  the  benefit 
this  act,"  (hi)  they  are  declared  to  be  "M 
as  at  the  common  law,  any  paUic  boqcc 
declaration  by  them  made  and  given  cotsn 
thereto  or  in  anywise  limiting  each  iiabiiS 
notwiihstandiBg/'  Carriers  by  land  c^ 
now  limit  their  liability  in  the  carriage' 
any  property  to  a  less  sum  tkm  £10. 
case  (^  was  hrooght  before  the  Court  oH 
chequer  in  1834,  (after  the  statute,)  wl 
looking-glass  of  above  £10.  value, 
on  the  outside,  "  plate  glass,  keep  tbsj 
up,"  was  delivaied  at  the  office  of  a  coi 
carrier  in  London  and  booked  there  to 
his  waggon  to  Lymington :  the  bookii 
paid  for,  its  value  was  neither  asked 
clared,  nor  was  *any  increased  ch^ 
engagement  to  pay  accepted  by  tbej 
rier.  It  was  of  large  size  and  weighed 
The  carrier  had  a  notice  in  hk  office 
reeled  by  the  statute.  When  the 
arrived  at  Lymington,  the  glass  wssj 
to  be  broken.    The  jury  found  w^i 


(g)  Lenon  ▼.  BoU,  11  Suurk.  86. 
2,  Id.  63.  Daoit  ▼.  WiUan,  id.  S79.    Bmiifr  t^ 
2  Gamp.  416.    Cta^Hm  v.  Kautl,  9  id.  s; 
w.-ifomer^  Biiig.lUp.4l.     ftfnrthw  v.  VW^rJ 
Bing.  Rep.  SI 2.  O^uger  v.  JoUj^  Aolli  C>.i 

(A)  Sec  4. 

(t)  Owen  T.  Bwnut,  4  Tyrw.  lA 


On    the  EnffUsk 

and  gave  the  plabtiff  a  verdict  for  tbe  value 
of  the  glass.  A  point  was,  however,  re- 
served open  the  statute,  the  value  and  nature 
of  the  pickage  not  kaving  been  declared  bj 
the  penoB  delifering  it,  and  no  increased 
ihrge  or  engagement  to  paj  having  been 
accepted.  The  |K>int  waa  argued  upiHi  a 
'ole  to  enter  a  nonsuit,  and  Bailbt,  B.,  in 
ielivering  the  judgment  of  the  court  said, 

We  entertain  no  doubt  that  this  case  is 
Hthia  this  act.    Tfaa    articla  carried  iklls 
rithin  the  words  used  in  the  first  section,  so 
bat  unless  we  see  something  there  restrain- 
>g  its  operation  to  particular  descriptiona  of 
lass,  and  excluding  it  from  this  particular 
De,  the  act  applies.  Now  it  has  been  argued 
)T  the  phintiff  that  the  section  does  not 
pplj  to  tiie  gtass  article  in  question,  be- 
iose  it  was  of  considerable  size  and  weight ; 
id  it  appears  from  the  preamble  to  section 
that  increased  twik  had  arisen  to  carriers 
om  the  practice  of  sending  bj  public  con- 
^jances  bj  land  for  hire  packages  contain- 
g  monej,  biffed  no4es,  jewellerj,  and  other 
tides  of  great  value,  in  small  compass, 
tthoat  such  notice  to  them  of  their  nature 
valae  as  would  anable  them  by  due  dili- 
nce  to  protect  themselves  against  loss  by 
predation.     But  is  the  enacting  part  con- 
»lled  by  those  words  of  the  preamble,  <'  ar- 
les  of  great  ▼aloe  in  small  compass  T*    If 
bad  been  the  intention  of  the  Legislature 
confine  the  provisions  of  section  1.  to  the 
ides  of  small  size  but  great  value  there 
omerated,  they  would  have  been  found  not 
ly  in  the  preamble,  but  in  the  enacting 
rt  of  that  section.  The  terms  of  section  1. 
5,  however,  general,  and  include  cvery- 
Qg.    Among  the  articles  which  it  enume- 
ea  is  glass,  the  value  of  which  increases 
h  its  size  J  but  it  also  mentions  plated 
ides,  the  value  of  which  at  least,  as  com- 
'ed  with  plate,  is  not  in  any  degree  com* 
nsurate  with  the  size  of  the  article.    The 
m  of  the  section  are  general,  and  there 
iQs  no  reason  why  it  should  not  be  applied 
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to  any  glass  article  if  exceeding  JCIO,  in 
value.    The  oarriage  of  glass  requires  parti- 
cular atteatioQi  and  imposes  peculiar  risk  on 
the  turner,  from  the  brittle  nature  of  the 
commodity ;  and  the  term  **  glass*'  in  the 
I  act  being  unlimited,  we  should  not  be  justi* 
fied  in  saying  tliat  it  applies  to  small  glasses 
only,  and  not  to  glass  of  every  description. 
The  object  of  the  Legislature  was  to  enable 
the  carrier  to  provide  again^it  the  common 
aocideiits  of  a  journey,  and  not  merely  against 
theft%    Then  there  is  a  stipulation  applicable 
to  this  particular  article  of  glass,  that  the 
carrier  shall  not  be  liable  unless  the  natuie 
and  value  of  the  article  be  declared,  and  an 
increased  charge  or  an  engagement  to  pay  it 
be  accepted  by  the  person    receiving   the 
package.    That  had  a  twofold  object,  viz. 
the  apprising  the  carrier  of  the  nature  of  the 
article,  in  order  to  his  giving  it  the  greatest 
degree  of  protection  on  the  road,  and  the 
giving  him  increased  compensation  for  his 
greater  risk  and  liability.     But  in  this  case 
he  was  only  paid  according  to  the  rate  for 
an  ordinary  risk,  though  notice  was  fixed  in 
the  office  of  the  terms  on  which  glass  would 
be  carried.     I  think  that  this  case  is  within 
the  act,  and  that,  therefore,  the  plaintiff  can- 
not recover  for  the  loss  sustained ;  no  wrongful 
conduct  or  gross  negligence  amoun  ting  to  a  mis* 
feazance(k)  having  been  established  to  take 
the  case  out  of  the  protection  intended  by  the 
statute.     Oross  negligence  has  in  many  cases 
been  held  to  affix  a  liability  on  a  carrier  to 
which  he  would  not  have  otherwise  been  sub- 
ject.   Thus  had  the  defendant  dashed  the 
glass  on  the  ground,  that  wrongful  act  would 
have  made  him  liable.     In  one  case  where 
the  carrier  was  held  liable,  as  for  gross  neg- 
ligence he  delivered  the  article  to  a  wrong 
person,  (/)  in  others  a  mode  of  conveyance 
different  from  that  agreed  for  was  substl- 

(k)  The  absence  of  that  care  which  a  prudent  man 
would  take  of  his  own  property.  Sec  Bodenha.7vtyr^  fien- 
nett,  4  Pri.  31.  Zh^ffTy.  Budd^  3  Brod.  &  Bing,  Ift-i. 

(I)  Birkett  ▼.  WUlan,  «  B.  &  Aid.  360  i  J^^ff  ^ 
Buddf  ante. 
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tutcd,  (m)  and  in  another  the  article  was  car- 
ried to  a  point  beyond  the  right  one,  or  as  in 
^mUhyr.Homein)  it  was  left  nnprotected 
in  a  cart  in  a  street  in  London.  In  all  those 
cases  mufeazancB  had  taken  place ;  whereas 
here  there  is  no  ww/wwonce  or  gross  degree 
df  negligence  throwing  the  responsibility  on 
the  carrier  notwithstanding  the  act.  The 
supposed  negligence  here  imputed  is  that  of 
carrying  a  package  containing  glass  on  a 
truck  for  a  mile,  along  a  hard  smooth  road. 
But  if  that  mode  of  carriage  was  not  the 
safest,  still,  had  the  carrier  been  informed  of 
die  value,  he  might  have  nsed  a  greater  can- 
tfon,  amounting  to  extraordinary  diligence. 

Vauohan,  B..  said,— On  the  plain  con- 
struction of  this  act,  in  order  to  make  the 
carrier  liable,  the  consignor  is  bound  to  make 
a  declaration  to  him  of  the  nature  and  value 
of  the  goods  to  be  conveyed,  when  they  are 
of  any  of  the  kinds  enumerated  in  sec.  1, 
and  that  so  doing  is  a  condition  precedent  to 
any  right  to  sue  the  carrier.  Had  gron  neg- 
iSgence  appeared,  the  carrier  mould  have  been 
iiable,  notmUhstanding  the  act,  and  the  rule 
for  the  nonsuit  was  made  absolute.(o) 
U^V  (^0  he  continued,) 
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0  Hf  ^ 

l\  .   .:  •' 

,  ^  CRIMINAL  LAW. 

rCQNST^UR  MaUCE   AFORETHOUGHT    tO  sustain 

ao  Indictment  for  Murder. 

.  To  constitute  this  Crime  these  things  must 
concur :  that  it  be  committed  by  a  person  of 
sound  memory  and  discretion  at  the  time ;  it 
must  be  an  unlawful  kilUng ;  the  person  killed 
must  be  a  reasonable  creature,  in  being,  and 
under  the  Quecn^s  peace;  and  lastly,  it  must  be 
done  with  maUce  afotethought,  which  may  be 
imepHed  as  well  as  espressed. — 4  Blache.  Com. 
196.— See  Weitem's  Com.  208. 


TO  THB    EDITOB  OP    THB    LHOAL  OWM- 

ANSWER  TO  PROBLEM  7.  VOL  4. 
PossEssio  Fbathis — Describe  it. 
Poeaessio  fratris,  is  where  a  man  hath  a  soa 
and  a  daughter  by  one  woman,  and  a  son  by  in- 
other  woman,  and  dies;  if  the  first  son  enter  apw 
the  estate  of  the  father  and  die  seised  withoal 
issue,  the  daughter  shall  have  the  land  u  beffto 
the  brother,  although  the  son  by  the  secooi 
woman  is  heir  to  his  father ;  for  poisetno  /re 
tris  defeodo  simplicifacit  sororem  esse  Atfre- 
dem;  but  if  the  eldest  son  die  without  issoe,  wt 
hating  made  an   actual  entry  and  ssMin,  «» 
younger  brother  by  the  second  wife,  as  hwto 
the  fether,  shall  enjoy  the   land,  and  not  iIm 
sister.    Sir  Edward  Coke,  in  vol.  i.  p.  15.  * 
his  Commentary  upon  Littleton,  says  oooeosif 
poueuio  fratris  de  feodo  simj^id  fi^"^ 
rem  e$se  haredem,   four   things   mo^  be  ob- 
served:—Istly.  That  the  brother  be  m  arf^ 
possession.     2ndly.  De  feodo  siMpBei  excWi 
estates  tail.     3rdly.  Facit  eororem  esee  We- 
dem.     So    as    soror    e$t    hteres  facta,  u^ 
therefore  some  act  must  be  done  to  make  W 
heir;  and  the  younger  son  is  theh«rbort(« 
haree  natue)  if  no  set  be  done  to  thecoatiiiy 
And  although  the  words  be/octi  sarorm  eui 
hteredem,  yet  this  extends  to  the  issue  of  oj 
sister,  who  will  consequently  in^«"^^^**^.3 
brother  by  the  second  wife.     4thly.  Of  difjiuM 
no  possession  of  the  brother  will  make  the  «a 
inherit ;  but  the  younger  brother  being  heir  i 
ihe  father  will  inherit  the  dignity  inherit  to  * 
blood,  as  heir  to  him  that  was  6rsl  crealed  a- 
Possessio  fratris  does  not  take  pl«»  wh«e 
is  purchased  by  the  Crown,  for  there  the  yw 
brother  will,  in  preference  to  the  dattght«,  fflW 
the  lands  so  purchased;  nor  is  the  *«  Wodlii 
impediment  to  the  descent  of  land  bekmgmgl 
the  Crown.  (1)  ^^RiCAEori. 


tmt\  Vlx  iture -coach  for  mail,  Gamett  v.  Wt//an, 
5  ^It  m.^sS^  r.  Fagg,  6  Id.  3« ;  Wright  v. 
■'  Sfiitt,  6  id.  860. 
,  '^V  a  Taunt.  144;  Holt's  N.  P.  C.  648,  UBattan 
▼*  jSonmHWi,  4  B.  &  Aid.  21 ;  the  parcel  was  left  In  the 
m^  hi  tfae  ftieeC  at  BerwuA^n-l'weed. 

(o)  8.  C.  4  Tyrw.  141, 2, 3. 


TO  THE  BUITOR  OP  THB  LBQAL  OUIPl. 

The  following  investigation  of  the  Pi 
scription  Act,  and  the  points  in  the  Ad, 
which  doubts  have  arisen,  and  cases  decide 
they  are  offered  for  insertion  in  the 
GmDB.-^Tempie^  Jme^  1840. 

A  Discussion  of  the  PBBScmipnoii  Ac 
(2  &  8  W.  IV.  c.  71,)  and  of  <*#  flj 
decided  thereon,  with  a  fern  pr^SmoM 
remarhs  on  customs  and  premf^twns. 
Lord  Coke,  in  his  InsHMeif  gi»  j 

(I)  See  Ot».  Ct«'.  847.  flaM^iiillk*^**" 
BrUton,  c.  119.;  Fieta,  b.  6.  c.  l.r- 
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foltowiog  definition  of  these  two  cluees  of 
righte  :— 

**  J.  S.  Mised  of  tbe  manor  of  D.  in  fee 
i>rescribeth  tbos,  that  J.  8.  his  ancestors, 
iDd  all  those  whose  estate  he  hath  in  the 
laid  manor  time  oat  of  mind  of  man  had 
tnd  used  to  have  common  of  pasture  in  saoh 
I  place,  fcc.  being  the  land  of  some  other,  &c. 
15  pertaining  to  the  said  manor ;  this  pro- 
lerij,  we  call  a  prescription.'* 

**  A  custom  is  in  this  manner: — a  copj- 
lolder  of  the  manor  of  D.  doth  plead  that 
rithin  the  said  manor  there  is  and  hath  been 
Hch  a  custom  time  out  of  mind  of  man  used 
bat  all  the  copyholders  of  the  said  manor 
Ave  had  and  nsed  to  have  common  of  pas- 
ue,  kc  in  sach  a  waste  of  the  Lord  parcel 
f  the  manor,  &c." 

The  claim  by  custom  is  much  larger  than 
iut  bj  prescription ;  the  latter  claims  the 
igkt  as  being  attached  to  one  particular 
state,  of  which  the  party  claiming  is  the 
iroprietor  lor  the  time  being:  the  former 
Urns  it  as  appertaining  to  a  whole  manor 
r  district  in  which  the  party  claiming  is  a 
opyholder  or  inhabitant.  Thus  in  Gate* 
rard's  ca8e(a^  it  is  said,  **  Another  difife- 
eDce  was  taken  and  agreed  between  a  pre- 
cripdon  which  is  always  alieped  in  the 
^f'^ony  and  a  custom  which  always  ought 
)  be  aUeged  in  the  land."" 

It  follows  from  this  difference  that  a  pre- 
niption  can  be  released,  whereas  a  custom, 
ttached  to  the  land/  cannot.  A  prescrip- 
lon  can  confer  a  more  extensive  privilege 
)aQ  a  castom  can.  See  Oateward's  case. 
i  cmtom  can  only  give  an  easement  in  alieno 
>fo,(l)  and  not  a  profit  a  prendre,  while  a 
description  can  give  either. 

Thus  m  Blemett  v.  Treggmtng^ip)  Pat- 
uoy,  J.  says:  *'  It  is  dear  that  there  cannot 
«  a  custom  to  take  a  profit  in  aUeno  solo  J* 
^nd  in   Grimitead  v.  Marlowe,(e)  it  was 

{a)  6  Rep.  M,  h. 

(|)  Ai  1  right  of  wayd^-BniTom. 

(^)  3  AdoL  ft  BU.  664.  (c)  4  Term  Rep.  717. 
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held  that  a  custom  for  the  Inhabitants  of 
a  particular  place  to  claim  a  profit  in  atieno 
eolo  is  bad,  and  a  right  to  take  such  a  profit 
is  claimable  by  preecription  only. 

This  rule  appears  to  be  at  variance  with 
the  definition  of  a  custom  quoted  above  from 
Coke's  Inst.,  where  he  clearly  states  as  a, 
custom  the  privilege  of  copyholders  to  com* 
mon  in  the  Lord's  waste,  an  undoubted  case. 
oSn  profit  a  prendre. 

This  apparent  contradiction  is  accoii|it^ 
for  in  Oateward's  case,  where  it  wis  Xff^ 
solved,  *'  that  copyholders  in  fee  or  for^^\^ 
may  by  custom  of  the  manor  have  ooyip^ 
in  the  demesnes  of  the  Lord  of  the  ]^i)(^ 
&c.  For  a  copyholder  hath  a  customary  in- 
terest in  the  house,  &c.  and  therefore  be 
may  have  a  customary  common  in  the  Lonrs 
wastes.  And  in  such  case  he  cannot  pre" 
scribe  in  the  name  of  the  Lord,  for  the  Lora 
cannot  claim  common  in  his  own  soil,  and 
therefore  of  necessity  such  custom  ought  to  Se 
aOedaed:* 

And  in  Orimstead  t.  Marhwe,  Bullbi^ 
J.  says  :  "  Where  a  profit  is  to  be  claimed 
out  of  another  man's  soil,  it  must  be  alleged 
by  way  of  prescription,  and  not  by  onstomy 
unless  in  the  case  of  a  copyhold  tenant  againsi 
his  Lord,  or  where  the  party  pleading  is  a 
stranger  to  the  title."  (2) 

It  may  be  useful  to  give  a  case  in  which 
there  has  been  a  question  as  to  what  are  and 
what  are  not  profits  a  prendre.  In  Bkfoeit 
V.  Treggoning,  (where  most  of  the  oases  on 
the  point  are  collected  in  the  arguments  of 
Counsel,)  a  right  to  take  sand  which  drifted 
from  the  seashore  on  the  adjoining  lands 
was  held  to  be  a  right  of  this  description. 

In  Manning  v.  WasdaU,{i)  the  privilege 
of  washing  and  watering  cattle  at  a  pond. 


(8)  Af  in  Starr  ▼.  Hookup,  Balk,  336  cam,  for 
that  he  was  poeteMod  of  a  dote,  mdjolnlng  to  the  de- 
fendants, and  the  tenants  and  oeenpiert  of  the  defea- 
danf  •  cloee  had  time  ont  of  time  used  to  repair  the 
feneety  Sot.  and  held  good,  because  it  was  impossible 
for  the  plaintiir,  who  was  a  stranger,  to  set  forth  the 
particolar  estate,  interest,  and  title  of  the  defendant— 
SDiTom.  (d)  3  Add.  *  BU.  766. 


150 


Discussion  of  PresariptUm  Act. 


and  of  taking  und  VBing  the  water  for  culi- 
nary and  other  domestiq  purposes  was  held 
to  be  a  mere  easement 

On  this  point  it  seems  only  necessary  to 
add,  that  a  prescriptive  right  must  originate 
in  a  real  or  supposed  grant;  but  a  customary 
right  is  gained  by  the  unmolested  repetition 
of  the  exercise  of  the  right^-either  class  of 
rights  must  haye  existed  for  a  certain  num* 
ber  of  years ;  this  number  has  been  regulated 
by  the  2d  &  3d  W.  lY.  c.  71,  and  will  now 
be  discussed. 

The  difference  in  the  nature  and  mgin  of 
a.  custom  and  a  prescription  having  been 
briefly  touched  upon,  it  is  proposed  now  to 
discuss  the  Act  of  Parliament  (2  &3  W.  lY. 
c.  71y)  which  regulates  the  number  of  years 
which  must  have  elapsed  before  such  rights 
can  be  considered  complete  and  pleadable  in 
bar  of  any  action  brought  against  any  per- 
son on  account  of  his  exercise  of  them.  Sec- 
tion 1,  (reciting  in  the  preamble  the  incon- 
venience and  injustice  arising  from  the  former 
xule,  that  time  immemorial  should  be  con- 
sidered to  denote  the  whole  period  of  time 
from  the  reign  of  Richard  I.  inclusive,) 
enacts,  *' that  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  pre-^ 
scription,  or  grant,  to  any  right  of  common 
or  other  profit  or  benefit  to  be  enjoyed  or 
taken  from  or  upon  any  land,  ftc.  (except 
such  matters  aa  are  herein  specially  provided 
f(H*,  and  except  tithes,  rents,  and  senrices,) 
^all  where  such  right,  profit,  or  benefit  shall 
liave  been  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  without  in- 
terroption  for  the  fall  period  of  90  years,  be 
defeated  or  destroyed  by  showing,  only  that 
such  right,  profit,  or  benefit  was  first  taken 
and  enjoyed  at  any  time  prior  to  such  period 
of  90  years ;  but,  nevertheless,  9uch  claim 
may  he  defeated  m  any  way  in  which  the 
same  is  nam  li4Me  to  be  defeated.  And  when 
such  right,  profit,  or  benefit  shall  have  been 
so  taken  and  enjoyed  as  aforesaid  for  the 
full  period  of  60  years,  the  right  thereto  shall 


be  deemed  absolute  and  iodeieasible  wdas 
it  sJiall  appear  that  the  same  was  takes  and 
enjoyed  by  som^  consent  or  agreemmt  ew" 
pressly  made  for  that  purpose  by  deed  or 
wrking:\d) 

Several  sentencea  in  this  section  nqoiie 
remark* 

First — *^  Enjoyed  by  some  penoo  daimiog 
right  thereto.''  These  words  will  be  best  ex- 
plained when  section  6  is  discussed,  as  tlsj 
are  closely  connected  in  meaning  with  tint 
section. 

Secondly^*^  Such  claim  may  be  defssled 
in  any  way  in  which  the  same  is  now  liaUe 
to  be  defeated." 

In  Bright  v.  Walker,  {e)  Paub,  R  ex- 
plains these  words  :*«'<  It  (the  rightcbimei) 
may  be  answered  by  proof  of  a  grant,  or  of 
a  license  given,  or  parol  for  a  limited  period, 
comprising  the  whole  or  part  of  the  20  jearv 
or  of  the  absence  or  ign<M«nce  of  the  psrtia 
interested  in  opposing  the  claim  or  tkeir 
agents  during  the  whole  time  that  it  was  a- 
eroised/' 

2%tr<By— '<  Tira  right  shall  be  deemed  ab- 
solute and  indefeasible,  unless  it  shall  s^ 
pear  that  the  same  was  taken  and  enjoyed  !if 
some  consent  or  agreement  expressly  msit 
for  that  purpose  by  deed  or  in  writing.* 

These  wordahave  been  cooslrued  to 
that  an  enjoyment  by  a  peiwm  daiming  rigli 
thereto  without  interruption  for  60  years  be* 
comes  absolute,  and  they  depend  therefa< 
on  the  meaning  of  the  words,  ^enjoyraenl^ 
a  person  claiming  right  thereto/^  whieh,  m 
before  remarked,  will  be  explamed  yAm 
section  6  is  discussed. 

Section  2  is  expressed  is  the  same  tam 
and  refers  to  rights  of  way  and  other  essr 
ment9,  or  to  any  w^ter^^ouree,  or  the  on  c' 
any  water ;  but  the  respective  periods  aielO 
and  40  years. 

(3)  Bvidence  of  an  enjeymoit  of  a 
lor  28  years  is  not  saffldent  for  a  jsfj  to 
enjoyment  for  30  years,  as  stated  fall 
6tot«te,  AppUiifard.^m  Aa^^  ^  ^^iM. 
BnxToa.  {,•)  1  Cia  ^" 
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The  expIaoatiOi»  necowry  for  the  clear 
understanding  of  section  1»  will  apply  iritb 
equal  force  to  section  2.  In  fact  most  of  the 
cases  have  arisen  oo  the  latter  aection.(4) 

Section  3  difiers  from  the  two  previous 
iectionsy — ^it  relates  to  the  nse  of  light,  and 
reacts  that  when  the  aocesa  and  use  of  light 
1^/  have  been  actually  ei^oyed  for  20  years 
t  becomes  abeolote,  unless  it  shall  appear 
iiat  the  same  was  enjoyed  by  some  consent 
)r  agreement  expressly  made  or  given  for 
hat  purpose  by  deed  or  writing. 

The  words,  **  by  any  person  claiming  right 
hereto,''  which  are  inserted  in  the  first 
md  second  sections,  are  omitted  in  the  third. 
flence  the  actual  use  of  light,  although  by 
arol  license^  &c.  for  20  years,  makes  the 
ight  absolute. 

Section  4  regulates  the  time  during  which 
he  respective  periods  of  years  are  to  be  con- 
idered  to  run,  and  defines  what  kind  of  in- 
erniption  is  necessary  to  stop  the  right. 

^*  That  each  of  the  respective  periods  of 
ears  herein  before  mentioned,  shall  be 
leemed  and  taken  to  be  the  period,  next  be- 
ore  some  suit  or  action,  wherein  the  claim  or 
luitter  to  which  such  period  may  relate  shall 
are  been  or  shall  be  brought  into  question  ; 
nd  that  no  act  or  other  matter  shall  be 
leemed  to  be  an  interruption,  within  the 
aeaning  of  this  statute,  nnless  the  same  shall 
lave  been  or  shall  be  submitted  to  or  ac- 
uiesced  in  for  one  year  afler  the  party  inter- 
Qpted  shall  have  had  or  shall  have  notioe 
hereof,  and  of  the  person  making  or  autho- 
ring the  same  to  be  made.*^ 

"  The  period  next  before  the  commence- 
sent  of  some  suit,  &c''  A  question  has  been 
aised   as   to  the  form  of  a   plea,  drawn 


^4)  In  order  for  a  perwm  to  nuUntalo  the  bene6t  of 
»ec.  2j  he  moat  prove  tlie  enjoyment  of  the  easement 
A  »Bch,  and  as  of  rigbt,  for  a  eontinauua  period  of  20 
i-ars,  and  therefore  unity  of  posieMion ;  fur  part  of 
hat  time  will  destroy  the  right,  see  Onley  t.  Oardiner, 
^  Mee  and  Wds.  406.  The  ttotnte  only  applies  to 
uch  righu  as  woidd,  beibre  the  Act,  have  been  ae- 
luired  by  the  pretuniption  of  a  grant  from  long  use. 
^rktcnght  r.  Gall,  6  jd.  933.— Editor. 


upon  thia  clause.  In  Wright  v.  WOliam,  (f) 
the  form  of  the  plea  wa£,  <*  for  40  years 
next  before  the  commencement  of  this  smt** 
The  plea  was  demurred  to,  because  the  time 
was  not  alleged  to  have  run  before  the  act 
complained  of.  It  was  contended,  in  support 
of  the  demurrer,  that  if  the  time  waa  to  ran 
before  the  commencement  of  the  suit^  this  ab- 
surdity would  follow  that  the  character  of 
the  act  complained  of,  whether  it  be  rigbtfol 
or  wrongful  cannot  be  known  at  the  time  bj 
the  party  doing  it,  but  depends  upon  a  subse- 
quent event* 

The  Court,  however,  decided  that  the  time 
runs  before  the  commencement  of  the  suit,  and 
therefore  that  the  plea  was  rightly  expressed. 

The  same  averment  was  made  in  the  plea 
in  the  case  of  the  Monmouthshire  Canal 
Company  ▼.  Harford,  {g) 

In  Jones  v.  JPrice,  (A)  the  averment  in 
the  plea  was  **  for  30  years  before  the  com- 
mencement of  the  suit,*'  the  word  r^xt 
being  omitted,  for  which  omission  there  was 
a  special  demurrer,  which  was  overruled. 
TiNDAL,  C.  J.,  says—-*'  It  seems  to  me  that 
the  4th  section  of  the  statute  is  nothing  bat 
an  exposition  of  the  proof  required  to  estab- 
lish the  right.  It  is  a  mere  question  of  evi- 
dence; and  if  the  plaintiff  joins  in  the  issue 
now  offered,  the  defendant  will  not  be  able  to 
get  out  of  the  proof  of  enjoyment  of  the  right 
for  thirty  years  next  before  the  action." 

Lastly,  in  Richards  v.  JFVy,  (i)  the  point 
was  again  raised,  and  the  Court  of  Queen's 
Bench  adhered  to  the  decision  of  Wright  v. 
Williams.  In  their  judgment  the  Court 
observe:  —  ''We  do  not  feel  that  the 
case  of  Janes  v.  Price  at  all  militates. 
Against  this  decision  that  case  merely  estab- 
lishes that  the  averment  '  of  30  years  before 
the  commencement  of  the  suit,'  means  *  30 
years  next  before  the  commencement  of  the 
suit ;'  in  other  words,  that  the  ombsion  of 
the  word  '  next,'  does  not  alter  the  sense." 


(OlHee&W.97. 
(A)  3  Bing.  N.  C.  53. 


(^)  1  Cro.  Mee  &  R. 
(t)  7  Adol.  Sc  BU.  69d« 
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From  these  c^ses,  therefore,  it  is  clear, 
that  the  averment  in  the  plea  must  be  either 
«<  for  — — •  yearB  next  before  the  commence- 


ment of  the  suit/'  or  **  for  —^  yean  before 
the  commencement  of  the  suit/'  omitting 
'*  next,"  and  that  the  averment,  **  for  years 
next  before  the  said  time  in  which,  ice/'  is  de- 
murrable. The  Court,  in  the  case  of  Richards 
V.  Fry,  say—"  We  cannot  think,  as  was  sug- 
gested at  the  bar,  that  both  modes  of  aver- 
ment are  correct,  and  either  may  be  adopted 
at  the  option  of  the  pleader.  The  periods 
in  the  two  averments  are  certainly  quite  dif- 
ferent, and  the  evidence  necessary  to  support 
them  manifestly  not  the  same.  We  shall  not 
attempt  to  obviate  the  difficulties  which  have 
been  suggested,  but  adhering  to  the  express 
words  of  the  statute  and  the  decision  in 
Wright  v.  WilliamSf  with  which  we  fully 
agree,  we  bold  that  the  only  correct  averment 
is,  *  next  before  the  commencement  of  this  (or 
possibly  some  other)  suit."' 

The  Court,  by  the  words,  *'  or  possibly 
some  other  suit/'  seem  to  suggest  that  a  plea 
stating  that  the  right  has  been  enjoyed  for 
years  before  the  commencement  of  some 
other  suit  in  which  the  question  had  been  de- 
cided in  favour  of  the  defendant,  would  be  a 
good  plea  in  a  subsequent  action  on  the  same 
right. 

COURT  OF  CHANCERY.— Jtfjitf. 


Attorney  General  v.  Clsbve. 
Practicb.— Issues  when  they  shaU  he  taken 
pro  coofesso. 

An  issue  was  directed  in  this  case  in  1 826  by 
the  Vice-Chancellor,  *  and  the  order  directing  it 
was  appealed  from  and  affirmed  by  the  Lord 
Chancellor  in  1831,  but  by  some  accident  the 
issue  had  not  been  tried.  An  application  was 
now  made  for  an  extension  of  the  time  for  trial 
to  the  next  spring  assizes,  which  was  resisted. 

The  Lord  Chancellor  observed,  that  it  was 
extraordinary  that  in  1840  a  party  was  not  pre- 
pared to  go  to  trial  of  an  issue  directed  so  many 
years  ago.  There  were  yet  near  three  months 
before  the  next  assizes,  and  that  was  quite  suf- 


ficient time  for  prepcration ;  and,  if  the  psiy 
should  not  then  go  to  trial»  the  issue  should  be 
taken  pro  confesso*  And  he  wished  it  to  be 
understood  that  all  issues  directed  for  the  fnnse 
should  be  taken  pro  eonfesso  against  the  pan^i 
who  declined  to. go  to  trial  at  the  asswlw 
which  it  was  appointed* 

BOLLS*  COURT-Jime  A. 

England  v.  Dowks. 
HnsBAND  and  Wife— Fraudulbxt  Ssmt- 
MENT. — What  shall  he  considered  aequia- 
cence  to  prevent  reUef, 

This  was  a  suit  instituted  by  the  plaintiff,  Stnh, 
the  wife  of  Alfred  England,  to  cany  into  cscai- 
tion  the  trusts  of  a  marriage  settlement  made  bj 
her  late  mother,  previous  to  her  marriage  wui 
the  defendant,  John  Thiery  Broad. 

It  appeared  that  Joan  Mason  was  the  widow 
of  William  Mason,  formerly  of  the  city  of  Bristol, 
victualler ;  and  he  by  his  will,  dated  the  IGtbof 
September,  1815,  gave  the  whole  of  his  property, 
both  real  and  personal,  to  his  wife,  whom  be 
made  his  sole  executrix.  The  testator  died  oa 
the  9th  of  December,  1816,  leaving  his  wife, 
who,  on  the  3d  of  January,  1817,  proved  ibe 
will  in  the  Episcopal  Court  of  Bristol,  and  Sanb, 
Jane,  and  Eliza,  his  three  daughters,  surviving. 
The  widow  continued  to  carry  on  the  hosinesi  d 
her  late  husband,  and  by  indentures  dated  ibe 
4th  and  6th  of  August,  1818,  she  conveyed  tbc 
property  which  had  been  given  to  her  by  the  will 
of  her  late  husband  to  Messrs.  Downs  and  Alex* 
ander,  as  to  a  freehold  piece  of  arable  land,  situie 
near  Magdalen  Chapel,  in  the  parish  of  Suoi 
Paul's,  upon  trust  for  such  persons  as  she  shosU 
appoint,  and  subject  thereto  for  herself  for  liie, 
with  a  remainder  to  her  in  fee ;  and  as  to  a  free- 
hold house  in  Bath-street,  and  certain  leasehoU 
premises  in  Thomas- street,  Bristol,  andioTover* 
lane,  in  the  parish  of  Christchurch,  upon  tnut 
for  her  separate  use  for  life,  independent  du} 
husband  she  might  marry  ;  and  after  her  deoe»e, 
as  to  the  house  in  Bath-street,  for  her  daugbkr* 
the  plaintiff,  Sarah  the  wife  of  Alfred  Eogian^t 
for  life,  with  a  remainder  for  her  children ;  and 
as  to  the  houses  in  Thomas-street  and  Tower-Iasc, 
as  to  one  moiety  thereof  for  her  daughter  J>m« 
the  wife  of  Adam  Barton ;  and  as  to  the  other 
moiety,  for  Eliza,  the  wife  of  Cyrus  Davis.  Tbe 
trustees  also  were  to  stand  possessed  of  the  io> 
niture,  stock  in  trade,  brewing  utenals,  aadotbcf 
effecdb,  for  the  separate  use  of  Joan  Msmb  fcr 
life ;  and  after  her  death  upon  trust  to  seH  (be 
same,  and  divide  the  purchase-money  eq^Hj  be- 
tween her  daughters.  At  the  time  of  csecam^ 
this  deed,  it  was  alleged  that  Mrs.  Masoa  m 
admitting  the  addresses  of  John  Thieqr  Bntd* 
the  marriage,  however,  took  place  on  the  i^ti^ 
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/October,  1818,  and  innnedktely  afterwards 
Ir.  Broad  came  to  reside  al  the  house,  and  eon- 
flued  to  carry  on  the  bosiness  of  a  victualler  till 
822,  when  he  sold  the  bosiness,  stock  in  trade, 
ic,  snd  out  of  the  proceeds  paid  various  debts. 
ad  among'  them  a  mortgage  upon  a  part  of  the 
!tl  estate  for  JK200,  created  by  the  tesutor  in 
S07.  Mrs.  Broad,  in  pursuance  of  the  power 
\  the  deed  of  settlement,  mortgaged  the  piece  of 
rable  land  lo  Mr.  Stricklancli  but  afterwards 
>ld  the  same,  and  kept  the  pnrohase-money. 
^n  the  14th  of  March,  1833,  Mn.  Broad  died, 
aring  her  three  daoffhfeers  by  her  former  faus- 
md,  and  her  husband  Broad  her  surviving. 

The  present  bill  was  filed  by  Mrs.  England  in 
inuary  1 836,  praying  that  the  trusts  of  the  set- 
nneot  might  he  carried  into  execution,  and  for 
I  account  against  the  tnisteesy  and  charged  the 
ifendant  Broad  that  he  was  fully  aware  of  the 
ttlement  before  his  maniage,  and  gave  his  assent 

it.  Broad  by  his  answer  denied  this  charge, 
id  insisted  that  the  settlement  was  a  fraud  upon 
8  marital  rights,  and  void  against  him ;  that  he 
WW  nothing  about  it  until  some  time  after  his 
image,  when  he  first  learned  that  his  wife  had 
cretly  and  without  his  knowledge,  privity,  or 
wnt,  executed  the  settlement,  and  tnat  he  had 
!ver  recognised  it. 

The  Trustees  by  their  answer  admitted  having 
«cuted  the  settlonent,  but  denied  acting  in  the 
ists  thereoL 

It  was  proved  by  Mr.  Davies,  the  solicitor  who 
epared  the  settlement,  that  he  did  not  think  it 
Ls  prepared  vrith  the  privity  of  Mr.  Broad,  nor 
li  he  think  that  its  existence  was  communicated 

him  before  the  marriage«  and  that  it  wss  Mrs. 
flson's  directions  that  it  should  be  prepared 
d  executed  without  his  knowledge.  Tnat  after 
e  marriage,  Mr.  Broad  took  possession  of  the 
tsiness,  stock  in  trade,  &c.  and  carried  it  on  as 
e  absolute  owner ;  that  he  was  made  acquainted 
th  the  existence  of  the  settlement  soon  after 
e  marriage,  for  that  in  Nov.  1818  himself  and 
s  wife  laid  a  case  before  counsel  as  to  the  pos- 
)iltty  of  revoking  it,  but  he  never  took  any  steps 
r  that  purpose,  and  Mrs.  Broad  afterwards 
alt  with  the  settled  poperty  uncontrolled  by 
r  husband  in  the  manner  before  stated. 

Mr.  Cooper  stated  the  case,  and  asked  that 
e  deed  of  settlement  might  be  established,  and 
at  the  trustees,  and  also  John  Thiery  Broad, 
i^ht  account  for  the  personal  estate,  and  also 
:  the  rents  and  profits  of  the  freehold  and  lease- 
Ld  premises,  and  that  new  trustees  might  be 
»^>ointed. 

>1r.  Kindersiept  for  Mr.  Broad. — ^It  had  been 
I J  that  the  simple  concealment  of  facts  which 
i>k  place  during  the  courtship  did  not  constitute 
LI  111,  but  it  was  proved  that  the  professional 
ntkmaa  who  prepared  the  deed  was  requested 


not  to  communicate  the  facts ;  it  had  also  been 
said  that  it  was  a  moral  duty  upon  the  parent  to 
provide  for  her  children  by  the  first  marriage ; 
but  the  deed  which  had  been  executed  went  much 
further — it  was  in  effect  a  settlement  upon  herself 
to  the  exclusion  of  all  interference  on  the  part  of 
any  person  whom  she  might  marry.  The  lull 
charged  that  Mr.  Broad  was  aware  of  the  settle- 
ment at  the  time  of  the  marriage,  but  this  was 
inconsistent  with  his  acts,  since  after  the  marriage 
he  had  dealt  with  the  property  as  his  own,  selling 
and  buying  stock,  and  ultimately  disposing  of 
the  business,  stock  in  trade,  &c.  and  receiving  the 
purchase-money.  In  this  the  trustees  did  not 
mterfere,  and  the  purchaser  had  actually  employed 
Samuel  Alexander  to  make  the  valuations.  A 
part  of  this  purchase-money,  it  was  true,  had 
been  employed  in  payment  of  the  mortgage  which 
had  been  made  by  the  testator  in  1807,  but  the 
surplus  had  been  retained  by  him.  It  was  now" 
asked  that  he  should  refund  this  money,  that  it 
might  be  divided  among  the  daughters.  But 
when  a  man  pays  his  addresses  to  a  woman  it 
must  be  taken  that  he  knew  she  had  property, 
and  if  she  was  bound  by  one  moral  duty  she  was 
equally  bound  by  another,  and  he  was  entitled  to 
the  information  that  she  intended  to  provide  for 
her  daughters,  who  had  no  right  to  receive  the' 
benefit  which  had  been  derived  from  his  labour 
in  carrying  on  the  business.  In  1831,  however, 
when  Mrs.  Broad  sold  some  part  of  the  real 
estate,  her  husband  had  been  made  a  party  ;  he 
refused  to  execute  the  deed.  It  had,  however, ' 
been  carried  into  effect,  and  she  had  received  the 
purchase-money.  Upon  the  whole  he  submitted 
that  the  bill  must  be  dismissed  with  costs.  He 
cited  Wmki  v.  Mailiard^t,  14  East,  568. 

Mr.  Tlfiney,  for  Messrs.  Downs  and  Alev* 
ander,  denied  that  they  knew  anything  of  the 
marriage,  or  the  duties  imposed  upon  them  by 
the  trusts.  Mrs.  Broad,  however,  was  a/emme 
jo/ewith  respect  to  the  property,  yet,  because 
there  had  been  a  sale,  the  court  was  asked  to 
presume  that  it  was  made  by  them*  He  denied, 
therefore,  that  the  trustees  were  answerable. 

Mr.  Pemberton^  in  reply,  said  that  in  the 
opening  it  was  supposed  that  the  evidence  taken 
on  behalf  of  J.  T.  Broad  would  have  been  gone 
into.     It  had,  however,  been  withheld.     At  law 
the  settlement  was  good,  and  so  it  was  in  equity, 
unless  the  husband  could  say  it  was  a  fraud* 
This  it  rested  with  him  to  prove  incontestobly, 
and  show  that  there  had  been  a  mlsrepreseiitatioa 
or  suppression  of  the  truth,  or  an  allegalioo  o£ 
untruth.     It  was  through  the  marriage  only  he 
could  become  entitbd  to  the  property ;  and  he 
must  establish  the  fact  of  his  having  inquired  and 
ascertained  his  reason  for  helievmg  that  Mrs. 
Mason  had  property,  and  that  it  waa  the  ibunda-. 
lion  upon  which  he  contracted  the  marriage.      If 
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he  had  been  content  to  take  the  woman  withont 
fortune,  he  could  not  afterwards  compUdn  of  the 
deed  previously  executed.  That,  however,  could 
not  apply  to  the  real  estate ;  the  only  right  he 
could  have  possessed  was  for  her  life,  or  as  tenant 
by  the  courtesy.  But  when  the  deed  was  executed 
there  was  no  evidence  to  show  that  Mrs.  Mason 
had  any  marriage  in  contemplation ;  it  was  not 
even  proved  that  Mr.  Broad  knew  the  woman. 
Ingenious  arguments  had  been  used,  confusing 
the  words  courtship  and  contract :  but  he  denied 
that  any  acquaintance  existed  with  Mr.  Broad ; 
and  it  must  be  recollected  that  the  strictest  evi- 
dence was  necessary  to  set  aside  a  solemn  deed, 
and  no  equities  growing  out  of  the  contract  could 
arise  until  that  contract  had  been  established. 
Indeed,  it  was  not  till  after  the  marriage  that  Mr. 
Broad  had  discovered  the  property  of  his  wife ; 
and  it  was  not  till  then  tliat  he  insisted  that  it 
was  in  fraud  of  his  marital  rights.  The  learned 
gentleman  then  said  that  Mr.  Broad  had  become 
aware  of  the  settlement  immediately  after  the 
marriage,  the  provisions  of  which  he  had  ac- 
quiesced in  without  having  taken  a  single  step  to 
set  them  aside  ;  and  with  regard  to  the  trustees, 
he  did  not  think  they  could  be  heard  to  say  that 
the  deed  was  a  nullity.  They  were  bound  to 
protect  the  property.  They  had  accepted  the 
trusts,  and  were  bound  to  communicate  them  to 
Mr.  Broad.  The  decree,  therefore,  he  asked, 
was  to  inquire  of  what  the  property  consisted, 
and  for  an  account.  He  cited  Goddard  v.  Snow, 
(1  Ruas.  485,)  rndSt.  Qeorge  v.  Wake,  (I  Myl. 
and  K.  623.) 

Lord  Lav GD ALB,  after  observing  that  it  was 
material  to  know  when  Mr.  Broad  first  knew  of 
the  settlement,  and  also  in  what  manner  he  had 
dealt  with  tlie  property,  took  time  to  consider 
hia  judgment. 

Lord  LakooalB)  after  observing  that  there 
were  cases  in  which  settlements  made  by  a  woman 
upon  the  diildien  of  a  former  marriage,  previous 
to  a  second  intended  marriage*  had  been  held 
not  to  be  a  fraud  upon  the  marital  right  of  the 
intended  husband,  said,  that  in  the  present  case 
the  settlement  had  been  made  two  months  before 
the  marriage;  and  it  had  been  proved  by  William 
Davisy  that  Mrs.  Mason  told  liim  she  was  about 
to  be  married,  and  that  she  did  not  wish  the  fact 
of  her  having  made  the  settlement  to  be  commu* 
nicated  to  her  intended  husband.  It  had  been 
aaid  that  John  Thicry  Broad  was  not  the  husband 
alkded  to;  and  it  was  lo  be  observed,  that, 
though  the  inteiTOgatory  specklly  mentioned  him 
hy  name,  the  answer  of  the  witness  was,  that  she 
did  not  wish  it  to  be  communicated  to  her  in- 
tended husband.  However  probable,  therefore, 
it  might  be  that  Mr.  Broad  was  that  person^ 


still  it  was  not  proved.  The  treaty  night  hn 
commenced  subsequent  to  the  setdemeat,  aai 
though  there  was  proof  of  a  desire  to  conceal  k 
at  the  time  of  the  marriage,  atili  tiiere  mu  bd 
proof  that  such  desire  continued  undl  the  mth 
riage :  she  might  have  made  the  settkment  to 
avoid  importunity,  or  to  prevent  any  yidding  on 
her  part;  and  so  that  she  miglit  have  an  oppn* 
tunity  when  applied  to,  of  saying,  yon  mnt  nb 
me  with  the  settlement.  It  had  been  nid  tbt 
J.  T.  Broad  was  the  ownec  of  Ae  goods,  stod 
in  trade,  &c.,  but  he  (Loid  Langdale)  did  dk 
thiifk  that  the  settlement  waa  axacnted  donig 
the  treaty,  or  that  she  desivad  it  to  be  conooy : 
all  Aese  allegations  were  conaiatent  with  the  en- 
dence.  Mr.  Broad  had  sold  the  goodwill,  Hack, 
furniture,  and  effiscts,  had  applied  JBtOO^  i  pia 
of  the  purchase  money,  in  payment  of  a 
upon  the  premises  in  Bath-street.  So  &r,  tl 
Mr.  Broad  himself  aoqnieaeed  in  the  tcnrn  of 
settlement,  or,  at  any  rate,  in  right  of  his  wii^j 
and  all  he  said  was,  that  the  deeds  were 
up  to  him,  and  that  he  paid  the  rent  of  the 
hold  premises.  In  1 S29,  his  wife,  Joan 
mortgaged  a  part  of  the  fireehold  premises  to  Mi 
Strickland  for  £160.,  and  in  1831  she  sold  l^ 
same  premises,  under  a  power  in  the  deed,n 
£364.,  and  received  the  purchase  money.  Mt 
Broad  was  fully  aware  of  this,  and  if  it  wu  £t» 
dulent,  though  he  did  not  actually  join  in  tM 
sale,  still  he  acquiesced  in  what  was  done.  Oi 
the  29th  of  January,  1836,  this  bill  wssfiU; 
Mr.  Broad,  however,  had  filed  no  hiXL,  or  tak^ 
any  proceedings  to  impeach  the  eettlemeot ;  ail 
under  the  circumstances,  therefore,  and  ea» 
dering  that  there  was  no  proof  of  the  treatj^ 
marriage  when  the  deed  waa  ezacoted,  or  of  la 
concealment;  or  if  there  was,  it  appeared  tbi 
Mr.  Broad  knew  of  it  shortly  after  the  laania^ 
and  that  he  had  not  attempted  to  set  it  sside,  h 
considered  that  he  was  bound  to  give  the  pboa 
tiff  relief,  and  he  did  so  upon  the  endocc  ' 
had  been  read  to  the  court.  The  ease  of  Wi 
V.  Maillardet  he  did  not  think  applied  hmt,  I 
was  said  there  was  more  evidenoe ;  bat  that 
had  not  read.  He  thought  also  Uiere  wvM 
no  difficulty  in  ascertaining  of  what  the 
property  consisted.  The  decree,  thcrefoie, 
be  that  the  settlement  must  be  canned  mto  tx^* 
tion,  and  an  aeooont  must  be  taken  of  the  m 
sold,  and  of  the  value.  There  most  also  be  as 
inquiry  if  any  of  the  pailiea  had  bean  in  paae* 
sion  of  the  freehold,  and  who ;  and  if  it  sb^ 
be  found  that  any  of  the  partiea  had  beeo  io  ^ 
session,  then  there  must  be  an  aceoont  ttikm  o 
the  rents  and  profits  whieh  they  had  lecfiw 


With  regard  to  the  plaintiff's  eosta^wtf^bj 
paid  by  Mr.  Bioad  up  to  the  bearing;  bo:  d« 
costs  of  the  other  paitiea  nraat  he  isaertrf*  '^^ 
subsequent  costs  must  be  pud  by  the  ptftiea 
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Cake  t.  Martik. 
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)0LICITOBS    UBN   ttJMm  PAPERS  IM  A  CAUSB — 

KiGUT  of  a  Suitor  vohose  Solicitor  wiih^ 
draws  Uimedffrofiti  the  conduct  of  a  cause 
to  have  the  free  %tse  of  tlte  papers  held  by 
that  SoUcUoTy  so  far  as  they  may  be  re- 
qnirtd  in  the  prosecution  of  the  cause,  not- 
Kith  standing  bis  uen  upon  them  for  costs, 
and  that  such  free  uu  extend  to  his  new 

SOLICITOK. 


Mr.  Ekkrton,  therefore,  would  allow  Mr.  Brough- 

ton  to  ha?e  access  to  the  papers,  for  the  purpose 

of  examining  tbeniy  in  order  that  he  might  take 

i  advice  upon  the  course  he  ought  to  pursue,  he 

I  would  not  now  make  any  order,  but  permit  this 

application   to   stand   over.     If,  however,  after 

examination,  Mr.  Broughton  was  willing  to  give 

the  undertaking,  he  would  make  the  order. 

The  application  was  then  ordered  to  stand  over* 


Mr.  R§nshaw^  for  the  plaintiA,  stated  that 
Ax.  Ekleitoiiy  the  fbrmer  solicitor  for  the  par- 
.ti,  had  rafttsed  to  proceed  with  the  suit  unless 
lb  bill  of  costs  was  paid.  The  parties  were 
mr,  and  weve  unable  to  discharge  the  amount, 
lad  they  were  unable  to  ptooeed  without  the 
iipers.  Mr.  Broughton  was  ready  and  willing 
0  undertake  the  cause  on  their  behalf,  and  the 
'V'>ct  of  the  present  petition  was,  that  the  papers 
m^ht  be  deliTered  up  to  Mr.  Broughton  upon 
ii>  givmg  to  Mr.  Elderton  an  undertaking  either 
u  pay  the  costs,  or  to  return  the  papers  within  a 
iniited  time  after  the  hearing.  The  present  ap- 
ilication  was  made  on  the  authority  of  Heslop  v. 
Metealf,  3  Myl.  &  Craig,  1 83,  in  which  the 
o&D  CHAifeBLLOR  had  made  a  similar  order  to 
hat  now  asked,  (a) 

Mr.  Elder  tarn  said  the  facts  of  the  case  cited 
Hd  not  sufficiently  disclose  the  grounds  upon 
^hich  the  order  hiid  been  made,  but  they  did  not 
ippear  to  agnc  with  the  cirourostancee  involved 
a  the  present  ftpplieation.  The  success  of  this 
aose  depended  apoQ  the  parties  being  tenants  in 
iotnmon.  It  appeared  that  they  were  joint  te- 
tants,  and  opoa  a  demurver  being  put  in  by  two 
>f  the  dafindaats,  it  had,  upon  argument,  been 
iliowed.  Thta  was  a  meet  imgracioas  applica* 
ioD.  Inquinaa  had  beao  made  by  Mr.  Brough* 
m  into  the  facts  of  tha  ease,  and  a  brief  of  the 
)(eading8  had  baen  lent  to  htm  by  Mr.  Elderton, 
»ho  was  money  out  of  podcet ;  but  still,  if  Mr. 
Broughton  would  pay  JB20.  he  might  have  the 
Mpera.  Be£oi«,  however,  the  court  made  any 
tnier,  he  trusted  that  some  better  seeority  than  a 
nerc  undertaking  would  be  given  to  his  client. 

Lord  Laiioiule  said  that  there  was  a  double 
DcoQvenieace  in  this  ease— the  one  on  behalf  of 
he  sohcitor,  who  was  money  out  of  pocket,  and 
lad  a  lien  upon  the  papers;  and  the  other  on  the 
part  of  the  pkuntiffi^  wbo,  lor  want  of  the  papers, 
vere  obstnseled  ia  prooeeding  with  the  suit. 
Another  sobcilar,  afur  looking  at  the  pleadings, 
thoQght  there  was  a  probability  of  success,  and 
ihe  result  was  this  applieatioo*  The  case  which 
had  been  cilad  was  an  authority,  and  he  thought 
he  must  make  the  order ;  but  it  was  necessary 
that  thesoliottar  ooming  into  the  suit  shoukl  un- 
dertake to  prosecute  it  with  due  diligence.     If 


(a)  Lord  Gotten  ram  in  that  case  observed, 
— Since  this  question  was  first  brought  on,  I 
have  taken  the  opportunity  of  looking  at  all  the 
cases,  and  I  have  now  to  consider  whether  I  will 
!aot  on  Colegrave  v.  Manley  (1  Turn,  ft  Russ. 
1 400),  or  will  undo  what  Lord  Eldon  did  in 
that  case.     The  point  was  there  directly  raised 
whether,  if  the  court  is  of  opmion  that  there  should 
be  a  production,  the  order  ought  to  go  beyond 
giving  liberty  to  inspect  and  take  copies.     Lord 
Eldon,  in  his  judgment,  first  considered  the 
question  arising  upon  the  sale  of  his  business 
by  the  solicitor,  an  act  which  he  held  to  amount 
to  a  discharge  by  the  solicitor  of  himself.     His 
Lordship  says,  *<  I  look  upon  Mr.  Raphael  as 
having  dissolved  the  connection  of  solicitor  and 
client ;  for  it  is  not  enough  that  he  was  willing 
to  superintend  the  plaintiff's  business.     Now, 
where  the  solicitor  discharges  himself,  the  rule 
is  quite  different  from  what  it  is  where  the  soli- 
citor is  discharged  by  the  client;'^  and  afterwards 
he  adds,  *'  So  far  as  the  use  of  papers  is  con- 
cerned, the  suitor,  when  his  solicitor  discharges 
himself,  most  have  his  business  conducted  with 
as  much  ease  and  celerity,  and  as  little  expense, 
as  if  the  coimection  of  solicitor  and  client  had 
not  been  dissolved.** 

I  It  is  true  that  in  several  preceding  cases,  where 
the  solicitor  had  discharged  himseU,  orders  were 
i  made,  giving  to  the  client  the  right  of  inspection 
!  only :  but  it  cannot  be  supposed  that  Lord 
I  Eldon,  who,  with  all  his  experience^  had  de- 
cided Colegrave  v.  Manley ^  in  the  year  1823» 
was  not  acquaiuted  with  the  prior  authorities. 
In  Cresswell  r.  Byron  (14  Yes.  271),  his 
Lordship  intimates,  in  the  form  of  a  doubt,  his 
opinion  that  a  solicitor  discharging  himself  caiK 
not  claim  a  lien ;  an  expression  which  must  be 
understood  as  meaning,  not  that  the  solicitor 
loses  the  lien  altogether,  but  that  he  cannot  set  it 
up  so  as  to  prevent  the  client  from  poceeding  in 
the  cause.  And  his  Lordship's  language  in 
Lord  V.  Wormleighton  (Jac.  580)  is  to  the 
same  effect. 

Undoubtedly  that  doctrine  may  expose  a  soli- 
citor to  very  great  inconvenience  and  hardship, 
if,  after  embarking  in  a  cause,  he  finds  that  he 
cannot  get  the  necessary  funds  wherewith  to 
carry  it  on ;  but,  on  the  other  hand,  extreme 
hardship  might  arise  to  the  client,  if— to  take 
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the  case  which  is  not  uncommon  in  the  gmaller 
practice  in  the  country — a  solicitori  who  finds  a 
poor  man  having  a  good  claim,  and  having  but  a 
small  sum  of  money  at  his  command,  may  go  on 
until  that  fund  is  exhausted,  and  then  refusing 
to  proceed  further,  may  hang  up  the  cause  by 
withholding  the  papers  in  his  hands.  That 
would  be  a  great  grievance  and  means  of  oppres 
sion  to  a  poor  client,  who  with  the  clearest  right 
in  the  world  might  still  be  without  the  means  of 
employing  another  solicitor.  The  rule  of  the 
court  must  be  adapted  to  every  case  that  may 
occur,  and  be  calculated  to  protect  suitors  against 
snch  conduct.  Now  a  solicitor,  if  he  knows 
that  he  must  trust  to  the  result  of  the  cause  for 
his  remuneration,  will,  of  course,  be  disposed  to 
proceed  with  it  in  such  a  way  as  while  it  pro- 
motes the  interest  of  his  client  is  most  likely  to 
render  his  lien  available.  I  have  no  doubt,  there- 
fore, that  the  existence  of  the  lien,  while  it  is  a 
great  protection  to  the  solicitor  against  his  client, 
is  also  a  great  benefit  to  the  cUent ;  but  the  be- 
nefit would  be  entirelv  lost,  if  the  solicitor  might 
stop  short  in  the  middle  of  the  suit  and  insist 
upon  retaining  the  papers,  because  then  no  other 
solicitor  could  take  up  and  carry  on  the  cause. 

It  is  admitted  that,  when  the  solicitor  dis* 
charges  himself,  the  client  and  his  new  solicitor 
shall,  at  all  events,  have  free  access  to  inspect, 
and  copy  the  papers  at  the  office  of  the  former  ^ 
solicitor-  The  mere  giving  of  access,  however, 
is  nine  times  out  of  ten  of  no  practical  value ;  for 
if  the  papers  are  to  remain,  notwithstanding,  in 
the  custody  of  the  solicitor  who  has  discharged 
himself,  it  is  obvious  that  they  cannot  be  made 
use  of  in  the  further  progress  of  the  suit.  The 
result  would  be,  that  the  client  is  to  be  put  to  the 
expense  of  fresh  copies ;  that  fresh  briefs  must 
be  prepared  for  counsel ;  in  short,  that  all  the 
costs  arising  from  makinff  copies  of  the  papers 
and  documents  to  be  used  in  the  cause  must  be 
incurred  over  again,  and  so  the  client  is  to  lie 
greatly  damnified.  That  is  entirelv  inconsistent 
with  the  dictum  of  Lord  Eldow,  that  the  suitor 
must  have  his  business  conducted  with  as  much 
ea^  and  celerity,  and  as  little  expense,  as  if  the 
connection  had  not  been  dissolved. 

On  the  other  hand,  if  all  that  expense  be,  in 
fact,  incurred  by  the  client,  what  is  the  use  of 
the  solicitor's  lien  ?  There  may,  indeed,  be  ori- 
ginal papers ;  but  supposing  them,  as  here,  to  be 
papers  in  the  cause,  the  e£Pect  of  the  rule  would 
only  be  to  impose  a  very  great  hardship  on  the 
client,  without  any  benefit  to  the  solicitor.  But 
if  the  expense  is  to  operate  so  as  to  compel  him 
rather  to  pay  the  solicitor's  bill  than  to  go  to  the 
expense  of  fresh  copies,  the  admission  of  access 
and  inspection  would  be  nugatory  and  of  no 
value.  Now  that  a  suitor,  whose  solicitor  with- 
-draws.  himself  from  the  further  conduct  of  a  ca)ise. 


shall  be  permitted  to  have  cfae  free  a»  eftbs 
papers  held  by  that  solicitor,  so  far  as  they  my 
be  required  in  the  prosecution  of  the  ca»e,  is 
quite  consistent  with  the  obeervations  of  Locd 
Eldon  in  Commerell  v.  Poyntom  (1  Swnot. 
1)  and  Lord  v.  Wormleighton,  Those  obw- 
vations,  coupled  with  the  express  dectsioe  to 
that  effect  in  Colegrav  ▼.  Manley^  leave  no 
doubt  in  my  mind  as  to  what  Lord  Euwr  coi- 
sidered  to  be  the  rule  in  such  cases,  and  I  cs- 
tirely  concur  in  the  propriety  of  that  rde. 

His  Lordship  further  said,  I  then  take  the 
law  as  laid  down  bv  Lord  Eldon,  and  adopiiifr 
that  hiw  must  hold  that  Mr.  BUnt  is  not  to 
be  permitted  to  impose  upon  the  plaintiff  the 
necessity  of  carrying  on  his  cause  in  an  expcnive 
inconvenient  and  disadvantageous  manner. 

I  think  the  principle  should  be  that  the  soli* 
citor  claiming  tne  lien  should  have  every  security 
not  inconsistent  with  the  progress  of  the  on. 
But  it  is  dear  that  there  will  neither  be,  to  on 
the  expression  of  Lord  Eldon  ,  the  same  case  sol 
celerity,  nor  as  little  expense  in  the  conduct  of  n, 
if  the  new  solicitor  is  merely  to  have  access  to 
the  papers,  as  where  they  are  placed  in  bis  hmk 
upon  his  undertaking  to  restore  them  afis  the 
immediate  purposes  of  the  production  have  beet 
served.    S.  C.  3  MyU  &  Cr.  187.— Eonoa. 


ROLLS'  COURT.— ^soM  27. 
Ai  to  the  authority  to  be  given  to  the  Nctm 
of  Counsel  nuide  upon  their  Brieft. 

A  discussion  took  place  as  to  the  degree  of 
authority  to  be  given  to  the  notes  of  ooeasd 
made  upon  their  briefr  of  the  miuates  of  onka 
and  decrees  pronounced  by  the  court. 

Mr.  Pemberton  contended,  that  if  the  coonai 
on  one  side  had  taken  no  notes,  the  notei  nba 
by  the  counsel  on  the  opposite  aide  upon  ther 
briefs  must  be  held  to  contain  the  terras  of  tbr 
decrees  and  orders  made  by  the  court. 

Mr.  Cooper,  contra,  lefened  to  the  piacdceof 
the  court  and  its  rules  and  ordeis,  aad  sabadtt^ 
that  the  entry  alone  of  the  registrar  of  the  oonrt 
ought  to  be  consulted.  He  said  tfaatsoneof 
the  most  eminent  counsel  were  known  to  fait 
been  in  the  habit  of  not  taking  any  notes  at  sL 

Lord  Lanodalb  said,  that  what  had  bees  in- 
timated was  correct,  and  that  there  were  oito 
of  court  which  directed  that  no  atteotioD  sbwU 
be  paid  to  the  notes  of  counsel  upon  their  biie^ 
Times  and  practices  had,  however,  ehaii^  v^ 
the  notes  made  by  counsel  upon  their  bnefr  ^ 
been  found  by  experience  to  be  erf  so  gitat  i^- 
portance  and  use,  that  the  ordeis  of  the  eom 
referred  to  had  in  a  manner  become  ohsolcie,  aid 
his  Lordship  said,  he  tmsted  diat  oomel  wasii 
continue  to  give  their  assistance  to  the  eoort  kt 
continuing  their  notes  in  the-msaMs  Islsif  pw 
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COURT  OP  QUBEN*S  BSNCH.  I 

SUtifigs  ai  Nisi  Prims.— Jun€  29. 

8PIGIAL  JURY. 

vcLLSR  V.  Ltwti. — Seereiaty  of  the  West  of 

JCngUmd  Fin  a$td  Life  Inmranee  Com- 

jmy.  (a) 

^isTATBMBHT.  —  WheHker   a    miMtaiement 

made  in  a  claim  for  loee  by  fire  that  i$  not 

a  tiibstaniial  miiahe  and  not  fraudulenily 

made  ehaU  aiooid  the  policy. 

This  was  mi  action  brought  by  the  plaintiff, 

onnerlv  a  hatter,  rasiding  at  No.  1 ,  Vinegar- yard, 

)ru]7-lan€,  againat  the  Secretary  (as  the  proper 

ifficer  to  be  sued,)  of  the  Wbst  of  Enoi.and 

?IRE  and  LiPB  ASSURAIICB  GoMPAlvr.  I 

Mr.  Rmeell  Oumey^  (with  whom  was  the 
ittomey-General  and  Mr.  £? ans,  Q.  C.)  stated 
be  p1abt]ff*s  case.  It  appeared  that  the  plaintiff, 
ianrael  WeDer,  was  a  hat  and  cap  maker,  carry- 
ngon  bostness  at  No.  I,  Vinegar-yard,  Dmry- 
me,  and  had  on  the  Ist  May,  1839,  effected  a 
olicy  of  insurance  from  fire  upon  his  stock  and 
tensib  in  trade,  including  houae  fixtures  in  those 
RfDises,  described  brick  built  and  tiled,  for  £300 , 
nd  on  the  fittings  up  of  the  shop  jE20,  subject 
9  the  usual  conditiona  of  that  office*  On  the 
J  St  Jane,  1839,  a  fire  took  place  in  the  pre- 
lises  by  which  they  were  burnt  down  and  the  i 
kintiff's  stock  destroyed.  On  the  foUowins 
ay  be  gave  notice  to  the  fire  office,  and  delifered 
n  accoant  specifying  the  articles  and  buildings 
ntroyed,  the  value  of  which  exceeded  the  sum ' 
>r  which  he  had  insured  the  whole.  Upon  his 
Unning  the  amount  of  the  policy,  the  defendant 
(fused  to  pay,  and  the  present  action  was  brought. 

The  defendant  pleaded,  1st,  that  the  plaintiff 
r«s  not  interested  to  the  amount  of  £320.  or  any 
•n  tbereof.  ' 

2ndly— That  the  sto^,  &c.  were  not  destroyed 
y  fire,  without  fraud  or  evil  practice  of  the 
kintiflP.  ...  ' 

3dly — That  the  plaintiff  did  not  give  notice  of 
be  iire  to  the  company  aa  soon  as  possible,  stating 
be  particulars  of  the  loas. 

4thly — ^That  in  the  claim  there  appeared  to  be 
nd  was  &«ud  in  stating  the  amount  of  plaintiff's 
m :  and,  lastly,  non  asmmptit. 

The  plaintiff  replied  by  a  similiter  to  the  three 
rst  and  last  pleas,  and  denied  the  fourth. 

A  great  number  of  witnesses  gave  evidence 
bat  the  plaintiff  and  his  wife  were  very  honest 
ndustrious  persons,  that  the  plaintiff  paid  ready 
noney  for  his  goods,  and  conaequently  kept  few 
^counts,  so  that  the  evidence  as  to  the  specific 
alue  of  all  the  stock  was  not  so  satisfactory  as 
t  he  bad  kept  books,  but  e? idenoe  of  quantity 
od  opinion  as  to  value  was  given.  The  fire 
appeared  lo  have  ansea  horn  an  escape  of  gas. 

CoLERiDOB,  J.  stated  the  evidence  to  the  jury 
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snd  obsened  that  the  only  question  they  bad  to, 
decide  waa  whether  the  claim  mas  fraudulently 
incorrect.  The  defendant's  counsel  had  admitted 
that  his  evidence  was  not  sufficient  to  establish 
the  plea  that  the  fire  had  been  caused  by  the 
plaintiff,  who  had  called  all  the  witnesses  he 
could  to  give  evidence  as  to  the  state  of  the  shop. 
The  payment  of  ready  money  for  his  goods  was 
a  proof  that  he  was  a  thriving  man.  His  Lord- 
ship concluded  by  directing  the  jury  if  they  should 
be  satisfied  that  there  was  not  a  substantial  mis- 
take in  the  claim  made  by  the  plaintiff,  there  was 
an  end  of  the  question ;  but  that  if  there  was, 
then  they  had  to  consider  whether  that  was  frau- 
dulent. His  Lordship  observed,  that  although 
the  jury  might  think  themselves  bound  to  find 
for  the  plaintiff,  they  were  not  bound  to  find  the 
full  amount  of  the  claim,  and  with  these  obser- 
vationa  he  left  the  case  in  their  hands. 

The  jury  returned  a  verdict  for  the  pUuntiff, 
Damages  £'250,  eipressly  desiring  it  to  be  un- 
derstood, that  in  awarding  that  sum  they  by  no 
means  desired  to  impute  anything  like  fraud  to 
the  plaintiff. 

Mr.  Evans  prayed  for  speedy  execution. 

Mr.  Hoggins,  for  the  defendant,  said  that  in 
consequence  of  the  verdict  being  what  it  was, 
the  insurance  office  would  at  once  pay  the  money. 

(a)  We  have  to  thank  Messrs.  Parker  and 
Webster^  the  pUuntiff *s  attomies,  for  the  papers 
in  this  case. — £d. 

LordDiNif  AN.in  Stevensy.  Harman^  (which 
was  a  case  on  a  fire  policy,  where  the  defence 
was  an  attempt  to  defraud  the  office  by  hXse 
statements,)  said,  the  jury  would  have  to  decide 
by  the  conflicting  testimony  before  them,  whether 
there  was  an  attempt  on  the  part  of  the  plaintiff 
to  cheat  the  insurance  office  by  a  false  statement 
of  his  losses,  and  whether  he  had  deprived  him- 
self under  the  conditions  of  the  policy  of  the  in- 
surance money.     //  was  not  unjustifiable  in  a 
man  to  put  hu  claim  at  the  highest  point  rea» 
sonable  and  proper  under  such  circumstances  ; 
but  if  the  jury  were  of  opinion  that  the  plaintiff 
has  furnished  a  fraudulent  statement  of  his  losses, 
they  would  of  course  find  a  verdict  for  the  defen- 
dant.    Q.  B.  13,  Dec.  1839,  M.  S.  S.     And 
Lord  Abingbr,  in  a  similar  case  that  came  before 
him  in  the  Court  of  Exchequer  at  Nisi  Priue 
on  Friday  last,  observed,  that  the  question  the 
jury  had  chiefly  to  consider   was,   whether  the 
plaintiff  had  made  an  intentional  misrepresenia^^ 
tion  for  the  purpose  of  defrauding  the  insurance 
company  ;  if  they  did  not  believe  so,  they  were 
bound  to  find  a  verdict  for  the  full  amount  of 
the  value  of  the  property  proved  to  have  been 
destroyed  by  the  fire.     Gravenor  v.  -Beaumont 
Secretary  of   the  County   Fire    Insur^.^   * 
CoMPAHT.     Md9. — Editor. 
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Law  Rep6tts* 


COURT  OF  COMMON  PLBAS.—Jime  27. 


Sittings  at  Nisi  Prius. 

Special  Jury. 

Peacock  v,  Tbimmnbll. 
LiABiUTT  o/'Shopkbepbbs  to  damages  foT  in- 
juries sustained  by  Passengbbs  in  the  public 
streets^  occasioned  hy  shuttbr  apbbtubbs 
in  the  foot  pavements, 

Mr.  Sergeant  Talfourd^  for  the  plaintiff, 
stated,  that  this  action  was  brought  to  recover 
compensation  for  injuries  sustained  by  the  plain- 
tiff, through  the  negligence  of  the  defendant. 
The  defendant  kept  a  trimming  shop  in  Regent- 
street^  the  window  shutters  oif  which  were  let 
down  in  the  morning  through  a  trap-door  into 
the  area,  through  which  they  were  raised  in  the 
evening  when  the  shop  was  closed  for  the  night 
On  the  night  of  the  9th  of  March  last  year,  the 
|)laintiff  was  passing  along  the  street  towards  the 
Quadrant  at  the  time  when  the  shutters  were  be- 
ing fastened,  and  just  as  the  bar  used  for  that 
purpose  had  been  drawn  up,  he  unfortunately  fell 
into  the  aperture,  and  was  severely  injured,  his 
lip  being  cut  in  two  places,  and  his  shoulder 
sprained.  He  was  attended  by  a  medical  man 
for  a  period  of  five  weeks,  but  he  was  not  alto- 
ffether  prevented  from  attending  to  his  business 
during  that  period.  According  to  the  plaintiff's 
witnesses,  the  aperture  at  the  time  of  the  accident 
was  left  unwatcnedi  the  place  was  dark,  and  no 
wamiag  given.  On  the  other  side,  it  was  stated 
that  one  of  the  defendant's  porters  was  standing 
at  the  apertare  at  the  time,  be  having  just  raised 
the  bar,  and  that  the  accident  was  owing  to  the 
plaintiff's  having  the  moment  before  been  looking 
into  a  hairdresser's  shop  next  door,  in  which 
there  was  a  brilliant  light,  the  glare  of  which 
most  have  daszled  the  plaintiffs  eyes,  and  so 
caused  him  incautiously  to  step  within  the  bar 
which  the  porter  was  about  to  pkce  against  the 
shutters. 

Mr.  Peiersdorfff  for  the  defendant,  contended 
that  there  had  been  no  misconduct  on  the  part 
of  Mr.  Tiimnell.  He  had  been  guilty  of  no 
neglect,  or  gross  and  wilful  carelessness,  in  exer- 
cismg  the  right  and  accommodation  to  which 
every  shopkeeper  was  entitled,  for  the  conve 
nience  of  duly  transacting  his  business  and  pro- 
tecting his  property.  On  the  contrary,  the  plain- 
tiff himself  was  the  party  to  whose  chai^  negli- 
gence oaght  to  be  laid,  he  having  walked  on  the 
area  railings,  while  the  path  was  the  prqier  part 
for  passengers  along  the  street. 

£B8Kiif  B,  J.,  left  it  to  the  jury  upon  this  con- 
flicting evidence  to  say  whether  the  accident  was 
attributable  to  the  negfigenoe  of  the  defendant's 
servant,  or  to  the  plaintiff's  ovm  want  of  caution. 

Verdict  for  the. plaintiff— Damages,  £Q0. 


COURT  OF  BXCHBQUBR.— /m  .^. 

Sittings  in  Banco* 
Phillips  and  otubbb  o.  Huth  tbb  EtDEt 

AHDOTHBBS. 

Pbacticb. — Commission  toexambsit  witm^\ 
abroad  after  Rule  for  Nem  Trudgrmud, 

We  so  recently  lepoited  this  case,  (a)  thittK 
facts  of  it  need  not  be  here  repeated.  The  nk 
for  a  new  trial  was  made  abaolate  on  the  29th  H 
April  last,  on  the  ground  that  no  mdemce  vt 
given  on  the  trial  to  show  the  ctienanUDcfi 
under  which  the  tobacco  warrants  were  *'i» 
trusted''  to  Messrs.  Warwick  and  Claggett. 

Mr.  Kelly  now  appHed  to  the  oourt,  oo  ht 
half  of  the  defendant,  for  a  commission  to  tii| 
mine  Mr.  Warwick,  who  resided  in  or  near  NH 
York,and  who,  it  was  idleged,waa  the  onljr  pcncj 
who  oould  supply  the  deficienoy  in  the  endeoe^ 

Mr.  Cresswell  opposed  the  appUeatioa.  <^ 
the  ground  that  the  only  object  in  makin^r  it  *tj 
to  delay  the  plaintiff  in  his  endeavours  to  reeovl 
his  just  claims.  The  defendants  had  reaily  pi 
bond  fide  intention  of  examining  the  wit2ie»e  » 
question.  They  had  already  had  two  conow 
sions  for  that  purpose,  on  neither  of  whicb  bi 
anything  effectual  been  done. 

Mr.  Kelly  explained  that  the  fulure  of  tk 
two  former  oommissions  was  owing  to  the  fid 
that  the  residence  of  Mr.  Warwick  could  not  h 
correctly  ascertained;  and,  with  regard  to 
imputation  of  an  intention  to  delay  the  plaiot 
observed  that  there  was  no  suggestion,  by  bcK 
or  otherwise,  of  sueh  a  motive  in  any  of  the  af 
davits. 

Lord  Abivobb  said  the  court  ought  not  u  ^ 
governed  in  its  deebion  by  either  the  magniti^i 
of  the  sum  or  the  respectability  of  the  p^nie^ 
but  by  the  known  rules  of  practice  in  such  ci.«v 
The  defendants  had  gone  to  trial  without  '*M 
former  commissions  bmng  returned,  and  whnc^ 
the  evidence  of  this  same  witness,  and  tkcv  &c< 
applied  for  a  third  commission  open  a  siiggetf:>  > 
that  the  residence  of  the  witness  had  been  sm, 
and  was  now,  more  correctly  aaoeitained  dt^n  >< 
was  before.  There  was  no  suggestion  whice^ 
in  the  affidavits  as  to  what  they  cq)ected  i» 
witness  would  prove ;  they  bad  merely  staled  ■ 
they  did  before,  that  he  was  a  material  witne^v 
From  all  the  eircunutauoes  it  appeared  to  be 
that  the  defendant  had  made  out  no  esse  f-' 
coming  to  the  court  lor  another  oommissioo. 

Mr.  Baron  Aldbrson  was  of  tlie  suk  cf.' 
nion.  It  ought  to  have  been  stated  in  ibeai- 
davits  what  the  evidenoe  of  Mr.  Waneick  «» 
likdy  to  be,  if  the  nature  of  it  woe  knovm  "^ 
if  not,  he  could  not  aee  how  any  one  oooU  f  '" 
scientiously  swear  that  to  be  materia  of  vbx 
he  knew  nothings — ^The  odier  bwous  coao^ 

Application  refused.  

(a;  Ante,  p.  86. 


Articled  Clerks  n:ko  patfed  their  Examination. 


im 


June  IS.-^Sittings  in  Banco, 
Dob  DEM  «       v.  Rob. 
Practici.— AFTiOAriT  to  oUoin  Rule  far 
Judgment  agamti  the  eetmal  Ejector — "Ne- 
cetni^for  its  sisiekuss  in  point  of  form. 


in  May,  without  saying  *'  last."    The  affidavit 
was  sworn  in  the  present  month,  and  perhaps  the 
court  would   infer   that  the  service  must  have 
tiken  place  in  the  last  preceding  month  of  May, 
.  ^^  ,|      Mr.  Baron  Parke. — No.     That  won't  do; 

Mr.  HnrUStme  waond  for  i  ml*  for  judgmtnt  we  must  adhere  to  th3  strict  rules  in  this  case, 
igainst  the  carnal  <metor.  It  mppatred  by  the  ,  You  can  get  the  affidavit  amended  in  the  course 
iffidavit  of  MrvioB,  that  it  had  been  duly  made !  of  the  term.  —Rule  refused. 


ABTICLES  CLERKS  WHO  PASSED  THEIR  EXAMINATION  AT  THE  HALL  OF 

THE  LAW  SOCIETY,  TRINITY  TERM.  1840. 


Clerk's  Name. 
Alderson,  Alfred 
Almio,  Michael 
Arundel,  Jamea  Whitton 

A^htoQ,  William  Henry 
Attwood,  Richard  Henry 
Baker,  Thomas 

Banner,  Edward 
Bettniffe,  Robert  Gray 
^llhoase,  Thomas  Taylor 
3ennett,  John  William 

H  William 
Bolton,  Peter  John 


^rown,  Joseph  Thomas 

burton,  William  Warwick 
)ury,  John*  the  younger 
^er,  Alfred 
/hambefSy  Joseph 
)bauntler»  Tbonraa 
'lark,  Thomas 

Ilarke,  Edward  Salmon 

:iarke,  William 

lifton,  William  Henry 

'ooper,  Charles 

'opp,  Alfred 

roft,  John 

^arwelli  Thomas,  jun.. 

Navies,  Henry  Daniel 
Navies,  Thomaa 
Navies,  Edward  Martin 
'ay,  John 
^ensham,  Richard 
^man,  Frederick  Wflliam 

'oughty,  Thomaa  Neale 
'rew,  Henry  Richanl 
dwajrds,  William  James 
dwards,  William 
liis^  Arthur 

tcheS|  WiDiara  Macoonnell 


Name  and  residence  of  attorney  to  whom  articled  or  assigned. 
Robert  Williams^  Carnarvon. 
William  Bevan^  Bristol. 

John  Thomaa  Miller,   3»  Faroival'a  Inn;  assigned  to  James 
Taylor,  l5,FumiYal*8lnn;  Alfred  Bell,  59, Lincoln's  InnFiekiB. 
Charles  Hudson^  Vemon-atreeti  Stockport. 
Charles  CoUina,  Swansea. 
Samuel    Duckinfield      Darbishire,    Manchester;    assigned    to 

Thomas  Rainford  Ensor,  14,  Sonth'sqnare^  Gray's  Inn. 
Matthew  Dobson  Lowndes,  Liverpool. 
George  Babb,  Great  Grimsby. 
Thomas  Taylor,  Wakefield. 
Charles  Constable,    10,  Symond'a  Inn;   James  Joseph  Blake, 

24,  Essex-street,  Strand. 
James  Best,  Worcester. 

Richard  Jackson,  19,  Parliament-street,  Kingston-upon-Hull ; 

assigned  to  William  Tredway  Clarke,  30,  Great  James-street, 

Bedford-row. 
Michael  Clayton,  Lincoln's  Inn ;  assigned  to  Willism  Strickland 

Cookson,  Lincoln's  Inn. 
Septimus  Burton,  12,  Serle-streeL 
George  Humphreys,  Manchester. 
John  Carter,  Coventry. 
James  Hoskina,  Portsmouth. 
Thomas  Hodgson  Holdsworth,  Gray's  Inn. 
Jonathan  Ward,  Stokesley,   Yorkshire;  Bowyer  Mewbarn,   9, 

Great  Winchestcr-sbreet. 
Arthur  Clarke,  Bishopsgate-chureh-yard. 
Somers  Clarke,  Brighton. 
John  Parker,  Worcester. 
George  Streater  Kempson,  31,  Abingdon-street. 
Matthew  Paramore,  Bridgwater,  co.  Somerset. 
Charles  Richard  Roberts,  35,  Seething-lane,  London. 
Henry  Becver,  Saiford,  Lancashire ;  assigned  to  James  Fnrdcriek 

Beever,  Saiford. 
Daniel  Davies,  21,  Warwick -street,  Regent-street. 
Oliver  Lloyd,  Cardigan. 
Thomas  Thomas,  Swansea. 
Edward  Amos  Chaplin,  3,  Gray's  Inn-square. 
George  Sharp,  20,  Upper  Wharton-street,  Lloyd-«quare« 
Robert  Crnickshank,  Gosport;  assigned  to  Antoniue  Dufaur, 

25,  Lincoln's  Inn-fields. 

William  Saltwell,  Carlton  Chambers,  Regent-street. 

Richard  Matthews,  March. 

William  Edwards,  Framlingham,  Suffi)]k. 

William  Hazard,  Redenhall-wiih-Harl^ton. 

George  Streater  Kempson,  31,  Abingdon-street ;   assigned  to 

John  Luke  Wetten,  48,  Conduit- street. 
William  Pashley  Milner,  ShefiSeld ;  assigned  to  Thomas  James 

Parker,  Sheffield.  (To  be  continued,) 
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Beviem  of  New  Books,  Notice  to  Correspondenti,  ^c. 


REVIEW  OF  NEW  BOOKS. 


bv  which  the  law  divides  the  personal 
ot  an  intestate.     These  latter  the  author 


A  Chart,  shewing  the  Distribution  of  the 

Personal  Estate  of  an  Intestate^  under 

22  ^  23  Charles  II.  c.  10,  and  29  Charles 

II.  c.  30.     By  W.  B.  D.,  Gent.,  One.  &c. 

We  have  before  us  another  very  useful  Chart 
of  intelligence  in  relation  to  Personal  Pro- 
perty ;  Companion  to  the  Chart  of  Real 
Property  we  have  already  noticed.  The  Chart 
is,  in  fact,  a  table  showing  the  line  of  parties  en- 
titled to  the  distribution,  to  which  is  attached  a 
Kbv  that  makes  it  easy  of  understanding.  The 
Customs  of  different  places  in  England  and 
Wales  are  also  given,  as  well  as  the  Canons  or 
Rules 
estate  o; 
thus  describes : — 

''  1  •  That  in  all  cases  where  there  is  only 
one  person  who  is  next  of  kin  to  the  intestate, 
and  no  other  relation  in  equal  degree,  that  one 
person  takes  the  whole. 

^^2.  Where  representation  is  allowed,  all  the 
children  of  such  deceased  person  as  may  be  enti- 
tled to  a  share  take  such,  their  parent's  share, 
among  them. 

**  3.  If  a  person  dies  without  children*  grand- 
children, father  or  mother,  and  his  estate  is 
divided  between  his  brothers  and  sisters,  and 
their  children,  the  same  rule  is  adopted  as  in  the 
case  of  children  or  grandchildren.    (See  Rule  2.) 

**  4.  If  there  be  neither  children,  grandchil- 
dren, father,  mother,  brothers,  or  sisters,  but  a 
grandmother  living,  she  takes  the  whole  of  the 
estate,  and  his  uncles  (if  he  has  any)  do  not 
share  with  her;  contrary  to  the  case  of  his  own 
mother,  and  brothers  and  sisters. 

*^  5.  In  case  of  the  intestate  leaving  only  un- 
cles and  aunts,  and  nephews  and  nieces  (being 
children  of  a  deceased  brother  or  sister),  the 
uncles  and  aunts  take  equally  with  the  nephews 
and  nieces,  being  all  next  of  kin  in  equal  degree. 

"  6.  If  the  intestate  leaves  his  wife  with  child, 
such  child  when  bom  shall  have  an  equal  share 
with  the  other  children,  or  such  other  share  as  it 
would  have  been  entitled  unto  if  bom  and  living 
at  the  time*  of  his  death. 

"  7.  Where  distribution  is  made  among  the 
children  of  the  intef  tate,  such  children  (excepting 
the  heir-at  law,  2  P.  Wms.  441,  2)  must  bring 
into  hotchpot  any  advancement  made  by  the  in- 
testate in  his  lifetime.  (Sec.  5.  2  P.  Wms.  442.) 

*^  8.  The  lineal  descendants  of  the  intestate, 
in  infinitumf  are  preferred  to  all  ascendants  or 
collaterals.  (Sec.  6,  Keylway  v.  Keylway^  2  P. 
Wms.  346.) 

^<  9.  If  all  the  ch'ildren  of  the  intestate  die 
after  his  decease,  but  before  distribution  is  made, 
their  shares  vest  at  the  decease  of  the  intestate. 
{Edwards  v.  Freeman^  2  P.  Wms.  442 ;  Qrice 
V.  Qrice^  3  P.  Wms.  49,  tfote  D.) 


NOTICE  TO  CORRESPONDENTS. 


C«  B. — You  shall  have  attention  in  your  Ukh. 
The  Answers  to  the  Problems  have  becoee 
Essays  on  their  several  subiectSy  and  it  nait  be 
felt  by  all  our  Subscribers  that  there  is  no  w«k 
published  where  the  law  upon  any  given  snbjea 
can  be  found  urrote  up  to  the  day  but  this.  We 
must  repeat  our  regrets  that  we  continue  in  snor 
with  very  many  meritorious  Answers,  and  whu 
to  do  with  them  aH  is  at  present  beyond  ear 
means  of  saying.  We  will,  however,  do  the 
bestybr  aU  that  our  limited  space  will  aDow  !& 

Immediately  %oiU  be  pubtiehadf  pnet  4t^ 
Vol.  4,  Part  4, 

PRECEDENTS  IN  CONVEYANCD'6, 
^  adapted  to  the  present  state  of  the  Law.  Il- 
lustrated with  Notes,  Practical  and  Critiral,  by 
Thomas  Gborob  Western,  E8q.,F.R.A.S.of  tb 
Middle  Temple,  Author  of  "  The  Commentuiei 
on  the  Constitution  and  Laws  of  England,**  dedi> 
cated  by  command,  to  Her  Majesty  the  Qaeet. 

Almost  every  number  contains  a  New  Fou 
of  Instrument  %>  meet  the  existing  stmU  of  tk 
Laws. 

Part  4  will  contain  new  forms  to  meet  tbe 
Statute  3  &  4  W.  4,  c.  74.,  and  CoHMEacut 
Letters  of  Attorney,  for  Home  and  ABtMS. 
with  Practical  Directions  for  their  eflicacy  at  the 
places  where  they  are  to  be  executed,  more  par- 
ticularly as  regards  Absconding  Debtors  to  tfee 
United  States  of  America  and  elsewhere. 

Vols.  1,  2  and  3,  Price  £2. 7s. 

John  Richards  &  Co.  194,  Fleet-atieft 


OVZOSv 

Published  in  London  every  Saturday  bqi' 
ning,  and  in  Dublin  and  EDiifBirROH  tfm 
Monday  morning,  price  6d.  post  frae« 

Advertisements. 
Not  exceeding  10  Lines     i60.  5s.  Od. 


ft 

99 

if 


9* 


15 

tt                • 

50 

»> 

30 

9f 

40 

»f              • 

50 

f»              • 

a 
•           • 

•         •        • 
•         •         • 

A  Column 
A  Pa^e 

BilU. 
Inserting  Bill,  Single  Leaf 
Ditto,  Two  Leaves     •     . 
Half  Sheet        .     .     .     . 
Whole  Sheet     .     .     .     . 


a 

0 
0 
0 
0 

I 

I 

1 
1 

2 
3 


7 

9 

12 

14 

16 

0 

8 

0 

10 

0 

0 


0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 


2500  Bills  required. 


Printed  by  Oborob  Norman,  at  hia  PrintiDg  Ofin. 
29,  Maiden  Lane,  in  the  Pariah  of  BL  Pan],  Cottst 
Garden,  in  the  County  of  Middlesex ;  and  Pab&M 
by  John  Richards,  Law  Booksetter,  194.  Ffvi 
Street,  in  the  Parish  of  St.  Danstaa-la-^e-WiS. 
in  the  City  of  London. — Satord^,  Joly  4, 164^ 

ADVERTISEMENTS  RBCEIYBD  BT  BAIKEI 
AND  CO.,  AT  THE  COUNTRY  NBWSPAP^ 
OFFICE,  d3,  FLEET  STREET. 


Wbt  ftegal  Ouilrr^ 


'OL.  IV.] 


SATURDAY,  JULY  11,  18m 


[No.  11. 

Price  S'lXprnr^m 


Contcnttf. 


II0I9AL   BUAT    ON  YRS  BHOLISH    LAW  OF 

Bailmxvtb— CAmmiUM^LAjfo-^eofififUMif  161 

ROBLBV  11.  Vol.  4.— IjfTSftUtS  TBEMIXI.— 

niiatuit?  .  .  .168 

isTBR  to  PROBI.BM  90.  Tol.  S.— Whit  are 
tbedURmBtaetoofBanlmipfeejr  .    ib. 

Lav  Rbfoktb. 

oris  of  LoxM^ — Appbal  Casb.— llie  Qneea 
of  Portugal  v.  8lr  R.  C.  Olynn,  Bart,  and  othen 
—Bill  of  DiacorsBT — WhaUttr  it  caa  be 

lupported  agaliut  penona  interetted  ia  the 
labject-matter  of  the  action,  hot  atit  paitica  to 
the  reeoM  .  .  .  .  166 

COUBT  OP  CSAVCBBT. 

ntrincon  aw  The  Xancheeter  and  Birniiiighan& 
lUilvay  Company — ^Vbitdob  andPuacHAaBK 
—HiaTAKB— Whether  a  parehaMr  taking  pot- 
«e«ion  oader  mittake  ia  boand  to  bring  his 
pBrcbaie-inoDey  into  Coort  .  .  167 

vham  V.  OllT^^-yavBOR  and  Pubchasbe — 
Specific  peiibrBianee  of  Contraet-^When  a 
Vendor  has  only  a  Hmited  interest  in  the  estate 
entnuted  to  be  aold,  and  is  ttiereby  Incapable 
ofp<>rforniing  the  whole  Contract — Fbaud — 
loriMtictioB  of  the  Court  •  .168 


Qu8B«*a  Bbbch. 


sfr. 


Colls  o.  Cooke- SHBBipp'a  PouHDAOB^RIght 
of  the  Sheriff  to  Poundage,  where  the  Defendant 
tenders  the  amoiut  of  the  debt  aad  costs  to 
the  OAeer  on  psesentiog  his  warrant  •  1 71 

CoMXOK  Plbab. 

Shepherd  v.  Pybus — ^Wabeanty,  Breach  of,  Da« 
niagBs  fat 

Keys  p.  Daniells — Falsb  Impbiaommbbt— Ne- 
cessity for  an  obscnration  from  the  Judge,  occa- 
sioned by  the  frequency  of  Innocent  psrties 
being  given  into  custody  on  charges  of  felony 
without  any  cause  .        . 

Cummlng  and  another  p.  Qriffitlis—SRIPPIKO — 
CoLLisioB  —  Whetlier  the  Proprietors  of  a 
Ttowiog  Vessd  or  Steam  Tug  are  answerable  for 
damages  done  to  the  ship  in  tow  by  Collision  . 

BXOHBQUBB. 

Burnett  p.  Baoch  and  others — Ship  Bbokbbs— 
Fbbiobt— Whether  the  Owners  of  a  Ship  are 
obliged  to  pay  more  than  one  Broker,  that 
party  being  the  one  through  whose  introdnctiou 
the  Merchant  Is  found,  who  ultimately  freights 
the  Ship,  or  executes  the  charter-party  .  178 

Articled  Clerks  who  passed  their  Examination  at 

the  Hall  of  the  Law  Society,  Trinity  Term,  1840  174 
Notice  to  Subscribers  hi  Suffolk  .  -176 


178 


ib. 


ESSAY. 


ON  THB    ENGLISH    LAW 

op 

BAILMENTS. 

{Qmtinued/rom  pa^  148.) 


r  was  the  practice  in  former  times,  bj  the 
declamtion  in  an  action  against  com- 
•Q  earriers  to  chai^  them  as  common  car- 
n,  and  make  them  liable  for  negligence 
ihe  custom  of  the  realm^  bat  it  was  after- 
nlfl  held  to  be  unnecessary  to  do  so  be- 
^  the  cttstom  of  the  realm  is  the  common 
^  of  tl)e  land,  which  the  Courts  of  Law 
1  take  notice  of,  and  the  distinction  has, 
maoy^  yeaia  prevailed  between  general 
I  special  customs  in  this  respect.  After- 
rds  the  practice  appears  to  have  been  to 
e  the  defendants  to  be  common  carriers  for 
^^  totidem  Terbis.  That,  however,  was 
Vol.  IV. 


departed  from  in  Brotherton  v.  Wood  (a)  f 
and  Pogziv.  BkepUm(b).  The  principle  laid 
down  in  those  cases  was,  that  common  car- 
riers  are  made  liable,  not  on  contract,  but  by 
the  custom  of  the  realm ;  and  that,  in  a  de* 
claration  charging  several  defendants  as  com- 
mon carriers,  it  follows,  that  it  is  strictly  an 
action  on  the  case  for  a  tort,  and  that  otie  of 
several  defendants  may  be  found  guilty  upon 
it.  This  was  maintained  in  Brotherton  v. 
Wood,  The  declaration  there  stated,  that 
the  defendants  were  proprietors  of  a  stage 
coach  for  the  conveyance  of  passengers  for 
hire  (which  the  Court  construed  to  mean 
comnum  carriers) ^  and  received  the  plaintiff 
to  be  safely  carried  for  hire  from  A  to  B,  and 
by  reason  thereof  ought  to  have  safely  car- 
ried him  ;  but  that  they,  not  regarding  their 


(a)  8  Brod.  Se  Bing,  64. 
<6)  8  Adol.  ft  Bli.  968. 
M 
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duty,  conducted  tbemselves  so  carelessly  in 
tliat  behalf,  that  the  plaintiff,  by  their  care 
lessnesB,  while  being  so  conveyed,  was  in  • 
jared.    A  second  count  stated  tbat  the  plain- 
tiff became  a  passenger  at  the  -special  in- 

.  ^stance  of  the  defendants.     It  was  held  that  a 
verdict  against  eight  of  ten  defendants,  the 

,  other  two  being  found  not  guilty,  was  good. 
In  Amell  v.  Waterhouse  (c)y  the  defendant 
pleaded  in  abatement  to  a  similar  declara- 
tion, that  there  were  parties  jointly  liable  who 
were  not  sued ;  and  the  plea  was  held  bad. 
Bailky,  J.  there  adverts  to  Oovett  v.  Rod- 
nidge  {d)f  where  the  declaration  stated  that 
three  defendants  had  the  loading  of  a  hogs- 
head of  treacle  of  the  plaintiff,  for  reward  to 
be  paid  by  him  to  them,  but  so  carelessly 
conducted  themselves  in  the  loading,  that,  by 
reason  thereof,  the  hogshead  was  broken ; 
and  a  verdict  against  one  defendant  only 
was  held  good.  His  Lordship  said,  that  if 
it  were  necessary  to  choose  between  conflict- 
ing cases  (which  necessity,  however,  he! 
thought  did  not  arise),  he  should  be  disposed 

.  to  adhere  to  Oovett  v.  Itadnidge, 

The  next  question  to  consider  is:  Who  is 

•  the  proper  party  to  sue  ? 

First.  Where  the  goods  are  consigned  to 
a  particular  carrier  by  order  of  the  con- 
signee, and  the  goods  are  lost  through  the 
default  of  the  carrier,  the  consignor  cannot 
maintain  an  action  against  the  carrier  for  the 
loss^  although  he  paid  for  the  booking  of  the 
goods.  The  action  can  only  be  brought  by 
the  consignee.  It  vrsB  formerly  the  doctrine 
that  an  action  on  the  case  for  goods  lost 
might  be  maintained  against  a  carrier,  either 
hy  the  consignor  or  consignee^  and  tbat  it 
might  be  brought  by  the  consignor  notwith* 
standing  a  private  agreement  between  him 
and  the  consignee  that  the  carriage  should  be 
paid  by  the  latter,  the  carrier  being  liable 
upon  his  agreement(6).    This,  however,  has 


(c)  C  Man  &  Selw.  385.  (c£)  3  East,  62. 

(e)  DttvU  V.  JameSf  6  Bair.  2680;  Moor  ¥.  WUson. 
1  Term  Rep.  659  i  3  Camp.  320. 
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been  overruled,  and  the  questioii  vas  k 
governed  by  the  consideration  in  whom  tlx 
property  of  the  goods  is  vested.  This  vu 
settled  by  Lord  Kenyom  in  Dames  v.  Ptckjf^ 
which  was  an  action  on  the  case  by  the  tm 
signor  of  goods  against  the  defendant,  t  ctimi 
mon  carrier,  for  not  safely  carrying  accordl 
ing  to  his  undertaking  yi  consideration  of  | 
certain  hire  and  reward  to  be  therefore  pai^ 
two  casks  of  gin  from  London  to  one  Tkm\ 
Odey  at  Hillmorto^,  in  Warwickshire,  wii^ 
in  the  time  limited  by  two  excise  permiti,  i 
consequence  of  which  the  casks  of  gin  U 
came  forfeited  to  the  Crown  and  were  seize 
The  plaintiff  proved  his  case  by  shewing  ti 
delivery  of  the  casks  to  a  person  employe 
by  the  defendant  at  the  nsual  place,  whri 
they  were  booked  to  be  sent  by  the  defem 
ant's  waggon,  and  the  usual  price  paid 
booking  by  the  plaintifTs  servant.  The  c 
were  directed  to  "  Mr.  Odey,  Hillmyr*^ 
near  Rugby ^  Warfoickshire;  hy  P<cA'«*i 
gon."  It  appeared  that  they  were  *iV 
wards  sent  by  the  waggon,  and  were  left 
the  Crown  Inn  at  West  JSCaddmt  which  v 
the  nearest  place  to  SiUmartoUy  in  the  roi 
which-  the  waggon  travelled ;  and  wber 
after  laying  some  time,  they  were  seii£tl 
consequence  of  the  time  mentioned  in  (i 
permit  for  their  removal  being  expired. 

Lord  Ken  YON  was  of  opinion  that  the  i 
tion  by  the  consignor  eo\i\d  notbesnpponei 
for  that  the  legal  right  to  the  goods  af) 
such  delivery  was  vested  in  the  ecmii^futf. 
whom  alone  the  carrier  waaaosweiaU^* 
at  all,  and  the  plaiatiiF  was  nonsnited.  Vp 
argument  of  a  rule  for  a  new  traJ,  Part* 
James,  and  Moor  y.  WHsen,  weie  cited 
support  of  it,  to  shew  that  the  actioo  n^ 
maintained  against  the  carrier  either  Ly  t 
consignor  or  consignee,  and  that  the  reas 
of  the  thing  was  more  in  &¥oar  of  the  acd 
by  the  consignor,  by  reason  of  priTinr 
contract  between  him  and  the  carrier. 


(/)  8  Term  I^p.  ddO.    Qmmafie,p^tZh 
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Lord  KjuifONy  C.  J.  said,  I  cannot  sob-||  been  pleaded  in  bar  to  Uiii  action  f    And  if 
Ft-ribH  toooe  part  of  the  argameiit  urged  on  'iC  could  not,  and  yet  this  action  could  be 


behalf  of  the  plaintiff,  namely,  that  the  right 
nfjiropertj  on  which  the  action  ii  founded  is 
to  fiactoate  according  to  the  choice  of  the 
consignor  or  consignee;  and  that,  conse- 
quently, either  of  them  majy  at  his  pleasure, 
maintain  an  action  against  the  carrier  for 
I  he  non*deIivery  of  the  goods.  The  legal 
rights  of  the  parties  most  be  certain,  and  de- 
|H.'nd  upon  the  oontract  between  them,  and 
^annot  fluctuate  according  to  the  inclination 
)t' either.  This  question  must  be  governed 
!)y  the  consideration  in  whom  the  legal  right 
reus  rested;  for  keUthe  perton  who  has  sus- 
lined  the  lo$9^  if  any^  by  the  negligence  of 
iM  carrier;  and  whoever  heu  sustained  the 
ois  ig  the  proper  party  to  eaUfor  eompenea' 
m  from  the  person  by  whom  he  has  been 
"jured.  The  facts  are  these,  a  man  in 
^Varwicksklre  gave  an  order  for  goods  from 
I'mdan^  which  he  directed  to  be  sent  by  a 
ertain  carrier,  and  the  dealer  in  London  del- 
ivered them  accordingly  to  that  carrier  to 
e  conveyed  to  the  vendee.  Upon  this  short 
titcment,  there  can  be  no  doubt,  but  that. 


maintained,  the  consequence  would  be,  that 
the  carrier  would  be  liable  to  answer  in 
damages  to  both  for  the  same  loss.  There- 
fore, common  sense  and  justice,  as  well  as 
strict  law,  are  in  &vour  of  the  objection 
made  against  the  pLiiniiff's  recoTering  in 
this  action  (g)* 

f7>»  he  continued.) 

PROBLEM  XI.^VOL.  IV. 

Intbresse  Termiki. 
What  is  it? 


TO  THE  EDITOR  OP  THE  {.EOAL  QUIDS. 


Sir,  — I  beg  to  enclose  you  an  answer  to  the 
20tb  Problem  uf  the  3rd  vol.  of  the  Legal  Guide. 
When  I  first  perused  the  Answer  of  "ALiQUis*'(a) 
to  the  same  Problem,  I  thought  of  writing  an 
Addenda  to  his  answer,  but  on  reperusing  it  I 
found  that  as  there  were  so  many  omissions  in  it 
it  would  be  less  trouble  to  write  an  original  solu* 
tion  of  the  same  problem  than  to  carry  my  former 
intentions  into  effect.     This   I  have  done ;  and 


a 


er 


although  4t  is  not  a  complete  essay  on  that  part 
of  the  Bankrupt  Laws  on  which  it  treats,  yet  I 
am  confident  it  will,  in  some  measure,  supply 

such  a  delivery,  the  vendee  most  stand  **'*  ^*^®^^  ^^^^^  ^^  ^  ^*  ^"^""^  *"  ****  ^^^^ 
_._,       fnt_    ,_ .t.  J ..     i  of  *•  Aliquis.  I  am.  Sir, 

I  Yours  obediently, 

'  C.  B. 


>  the  risk.  Then,  here,  the  damnum  et  t a- 
ina  are  to  him  and  not  to  the  vendor,  the 
Uintiff.  I  do  not  find  that  anj  thing  which 
have  advanced  is  broken  in  npon  by  the 
yo  cases  which  have  been  relied  upon  in  the 
r^ament— the  distinction  which  is  there 
ken  I  fnllj  adopt.  In  the  one  case,  the 
•tion  brought  bj  the  consignor  against  the 
irricr  was  sustained,  because  the  consignor 
IS  to  be  answerable  for  the  price  of  the  car- 
^'e ;  he  stood,  therefore,  in  the  character 
an  insurer  to  the  consignee  for  the  safe 
rival  of  the  good^.  And  the  subsequent 
i-'e  of  Moor  V.  Wilson^  proceeded  on  the 
'Qe  ground.  It  is  not  disputed  but  that 
le  consignee  might  have  maintained  the 
•ion  in  this  case;  then,  if  the  consignee 
^'1  recovered  a  verdict  against  the  carrier, 
^^  could  such  recovery  by  a  stranger  have 


ANSWER  TO  PROBLEM  20.  VOL.  3. 

Bankruptcy. 

What  are  the  different  acts  of  Bankruptcy  ? 

The  6  G.  4,  c.  16»  s.  3,  enacts^  That  if  anv 
such  trader  ( 1 )  (see  ante^  vol.  3,  p.  403)  Nhall 
depart  this  realm  (2 ),  or  being  out  of  this  realm, 
shall  remain  abroitd(-3)  or  depart  from  his  dwell- 
ing-house (4),  or  otherwise  absent  himself (5), 
or  begin  to  keep  his  house  (6),  or  suffer  himself 
to  be  arrested  tor  any.  debt  not  due  (7),  or  yield 
himself  to  prison  (8),  or  suffer  himself  to  be  out- 


(g)  See  alto  Snee  v.  Preicotf  1  Atk.  248 ;  Button  v. 
SolomtrntoH,  9  Bot.  Sc  Pall.  582 ;  Jaeob$  ▼.  Neitmtny 
3  Taunt.  428  ;  abo,  Ihff  v.  Budd,  3  Brod.  Sl  Bingr- 
177,  where  the  veodor  was  Induced  by  the  fraud  of 
a  swindler f  to  deliver  goods  to  a  carrier  for  liim,  and 
the  carrier,  by  negliffenee,  let  him  get  poascssion  of 
them.  It  was  held  the  vendor  mlfl^ht  sue  the  carrier 
in  kU  own  name  as  no  yroperty  had  pasted  from  the 
vendor. 

{a)  Ante,  vol.  3,  p.  371 ;  see  also  ante,  p.  37. 
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it^¥tti(9)f  or  procure  MmieU  tQ  be  arrested,  or 
))i8f  goods,  money  or  chattels  to  be  attached,  se- 
questered, or  taken  in  execution  ( 1 0),  or  make 
•or  cause  to  be  made,  either  within  this  realm  or 
•elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods»  or  chat- 
•tel8(l  1),  or  make  or  cause  to  be  made  any-  frau- 
dulent surrender  of  any  of  his  copyhold  lands  or 
tenements  (12),  or  make  or  cause  to  be  made  any 
..fraudulent  gift,  delivery,  or  transfer  of  any  of  his 
goods  or  chattels(  1 3) ;  every  such  trader  doing, 
suffering,  procuring,  executing,  permitting,  mak- 
ing, or  causing  to  be  made,  any  of  the  acts, 
deeds,  or  matters  aforesaid,  with  intent  to  defeat 
or  delay  his  ereditors^  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  ( 1 4). 

By  section  4  of  the  same  statute  it  is  enacted, 
.|hat  wher^  any  such  trader  shall  execute  any 
..conveyan.ce  or  assignment  by  deed  to  a  trustee  or 
trustees  of  all  his  estate  and  effects,  for  the  bene- 
fit of  all  the  creditors  of  such  trader,  the  execu- 
tion of  such  deed  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  commission  issue  against 
-«uch  trader  within  six  calendar  months  from  the 
execution  thereof  by  such  trader,  provided  that 
such  deeds  shall  be  executed  by  every  such 
trustee  within  15  days  after  the  execution  thereof 
by  the  said  trader,  and  that  the  execution  by 
such  trader,  and  by  every  such  trustee,  be  at- 
tested, by  an  attorney  or  solicitor;  and  that  notice 
he  given  within  two  months  after  the  ^execution 
thereof  by  such  trader,  in  case  such  trader  reside 
in  London  or  within  40  miles  thereof,  in  the 
London  Gazette,  and  also  in  two  London  daily 
newspapers;  and  in  case  such  trader  does  not 
reside  within  40  miles  of  London,  then  in  the 
London  Gazette,  and  also  in  one  London  daily 
newspaper,  and  one  provincial  newspaper  pub- 
lished near  U^  such  trader's  residence ;  and  such 
notice  shaO  contain  the  date  and  execution  of 
such  deed,  and  the  name  and  place  of  abode 
respectively  of  every  such  trustee,  and  of  such 
•Uomey  or  solicitor. 

Section  5  enacts,  that  if  any  such  trader  shall 
lie  in  prison  for  the  space  of  21  days  after  his 
having  been  arrested  or  committed  to  prison  for 
debt,  or  on  any  attachment  for  nonpayment  of 
money,  or  having  been  committed  to  prison  for 
any  other  cause,  shall  lie  in  prison  for  21  days 
after  any  detainer  for  debt  lodged  against  him 
and  not  discharged;  or  if  any  such  trader  having 
been  arrested,  committed,  or  detained  for  debt 
shall  escape  out  of  prisou  or  custody,  every  such 
trader  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankrvptey  from  the  time  of 
•such  arrest.  Bat  the  escape  must  be  one  in 
.fnQt,  and.  not.  merely  that  which  might  be  deemed 
•n  escape  in  contemplation  of  law.  (Rose  v. 
Oreen^  1  Burr.  437.)       ^ 

A  trader  may  commit  an  act  of  baokniptcy  by 


filing  a  declaration  of  iniBolvoicy  or  oompoinid* 
ing  with  the  petitioning  creditor.  {VideanUt 
p.  4.) 

Section  9  enacts,  that  if  any  such  trader  biv- 
ing  privilege  of  Parliament  shall  coniinit  an^  d 
the  aforesaid  acta  of  bankruptcy,  a  coounissioQ 
of  bankruptcy  may  issue  against  him  tad  be 
proceeded  in  in  like  manner  as  against  any  otker 
trader,  but  with  certain^  exceptions  as  to  smsL 
And  seaion  1 0  provides,  that  if  a  trader  bsnog 
privilege  of  Parliament  shall  neglect,  for  tb 
space  of  one  calendar  month,  after  bebg  servd 
with  a  writ  of  summons  to  pay,  secure,  or  cos- 
pound  for  such  debt  to  the  aatis&ctioD  of  s»i 
creditor,  or  to  enter  into,  a  bond  with  sufficktf 
sureties  as  therein  mentioned,  and  also  to  oab 
an  appearance  within  one  month  after  pencul 
service  of  such  summons,  such  trader  shjJl  be 
deemed  to  have  committed  an  act  of  bankraptcr 
from  the  time  of  service  of  such  summoos,  tai 
any  creditor  or  creditors  whose  debt  or  dtU 
amount  to  a  suflBcient  sum  to  support  a  coaos- 
aion,  may  sue  out  a  commission  against  Iub, 
and  proceed  thereon  in  like  manner  as  agslotf 
other  bankrupts.  And  section  1 1  provides,  tb 
if  any  such  trader  having  privilege  of  Psrliamot 
shall  disobey  any  order  of  any  Coutt  of  Eqaui- 
Bankruptcy,  or  Lunacy,  for  the  payment  of  iB<»^ 
after  service,  and  peremptory  oay  fixed,  be  ilu3 
be  deemed  to  have  committed  an  act  of  bakr 
roptcy,  on  which  a  conunission  may  issoe  ss  a 
other  cases. 

By  the  7  &  8  G.  4,  c.  67.  a.  13,  the  filii^^/ 
a  petition  to  the  Insolvent  Debtors*  Coon,  i 
every  person  in  actual  custody  who  shall  be  ss> 
ject  to  the  laws  concerning  bankrupts,  for  Utf 
her  discharge  from  custody  according  to  the  i^ 
act,  shall  be  an  act  of  bankruptcy  from  tbe  tiar 
of  filing  such  petition ;  and  any  commission  jm- 
ing  ^inst  such  person,  and  under  which  he  a 
she  shall  be  declared  bankrupt  before  the  tm 
appointed  by  the  said  courts,  and  advertisco  d 
the  London  Gazette,  for  the  hearing  of  sods  pe- 
tition, or  at  any  time  within  two  csaleodariDOitfb 
from  the  time  of  filing  such  petition,  shell  h&n 
effect  to  avoid  any  conveyance  and  assigniseni  ^• 
the  estate  and  effects  of  such  person  which  siad 
have  been  made  in  pursuance  of  the  pn>visioiiii| 
the  said  act;  but  the  filing  of  such  petitioo  sUT 
not  be  an  act  of  bankruptcy^  unless  such  fKi«r 
shall  be  so  declared  bankrupt  before  the  tiae  •-' 
advertised,  or  within  two-  calendar  months  fM 
the  filing  the  petition*  The  petitioD  is  earn 
dered  as  filed  when  it  reaches  .its  place  of  ^ 
custody,  and  not  when  it  ia  deliveied  to  so  c^ 
cer  of  the  court,  part  of  whose  duty  it  is  to  hiti 
it  over  to  itnother  officer  for  final  dmot.  ((^ 
lick  V.  Sangster^  9  Bii^^46;  9  M.  frd(fl«^ 

68.). 
The  2  Vic.  c.  HQj  «•  8,  eoecti^.tbt  i£  »• 
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creditor  or  eredkon  in  psrtherahip,  wlio^  cfobts 
amount  to  jSIOO.,  or  any  two  crediton  whose 
debts  amount  to  j8160.^  or  three  or  more  whoee 
dcbuaraoant  to;8'200.»  of  e  trader  tofaject  to  the 
bmkrapt  Uwa»  shall  file  an  affidavit  in  the  Goart 
of  Bankniptcjt  that  the  debt  i«  due,  and  that 
the  debtor  is  such  trader,  and  serve  him  person- 
illy  with  a  copy,  and  with  a  written  notice  re- 
quiring payment,  and  the  debtor  shall  not  within 
i  I  days  after  service  pay,  or  secure,  or  compound 
for  the  debt,  or  enter  into  a  bond  with  two  sure- 
aes  to  pay  the  amount  to  be  recovered  in  any 
iction  brought  for  the  recovery  of  the  debt  with 
:osts,  or  to  render  himself  according  to  the  prac- 
ice  of  the  court,  or  within  such  time  as  the  court 
ff  a  jodge  shall  direct  after  judgment  recovered, 
le  shall  be  deemed  to  have  committed  an  act  of 
Mokraptcy  on  the  twenty-second  day  afier  ser- 
loe  of  the  affidavit  and  notice,  provided  a  fiat 
9sue  against  him  within  two  calendar  months 
rom  the  filing  of  the  affidavit. 

(1)  But  the  party  may  commit  an  act  of  bank- 
aptcy  after  he  has  retired  from  business,  pro- 
ided  it  be  during  the  existence  of  a  sufficient 
•etitiontng  creditor's  debt,  contracted  either  be- 
jre  the  trading  commenced  (Baillie  v.  GroHi, 
'  Bing.  121 ;  2  M.  ft  Soott.  193),  or  whibt  in 
r^e.  (Ex  Bamford,  15  Ves.  449 ;  Ex  Dewd- 
ey,  id.  495;  Ex  Bourne^  16  Ves.  145.) 

(2)  The  word  **  realm**  imports  the  extent  of 
lie  courts  of  this  country;  and  therefore  if  a 
ntder  residing  in  this  country  go  to  IreUnd  with 
titent  to  defeat  'or  delay  his  creditors,  it  will  be 
n  act  of  bankruptcy  within  the  meaning  of  this 
Utue  of  the  act.  {IViUiams  v.  Nunn,  1  Taunt. 
70;  Windham  v.  Pattnon,  1  Stark.  144.) 
^  if  a  trader  residing  in  Ireland  or  elsewhere, 
ome  to  this  country  upon  some  temporary  busi- 
«S8  and  again  quit  it  to  avoid  being  arrested  by 
creditor,  it  is  a  departing  the  realm  within  the 

leaning  of  this  clause.  {Williams  v.  Ntmm, 
ftpra;  Hohroyd  v.  Gwynne,  2  Taunt.  170* 
^nd  vide  anie^  p.  3.) 

(3)  Vide  anie^  p.  3. 

(4)  Vide  antey  p.  3.  But  if  a  trader  depart 
in  house  with  intent  to  delay  his  creditors, 
lough  upon  a  groundless  apprehension,  it  is  an 
ct  of  bankruptcy.  (Ex  Bamfmrd,  15  Ves.  419.) 
l^e  length  of  the  trader's  absence  is  immaterial, 
3  the  act  of  bankruptcy  is  complete  the  moment 
'le  trader  leaves  his  house.  (Hoiro^d  v.  Gfwynne, 
^pra;  Spencer  ▼.  Biiling,  3  Camp.  312; 
%/ta  V.  Eyioe,  2  Stra.  809.) 

(5)  The  decisions  which  have  taken  place 
n  the  meanuig  of  those  words  and  which  are 

«o  contained  in  the   13  Elii.  c.  7,  s.  I,  and 
Jftc.  1,  c.  16,  s.  2,  are  as  follows ;  that  where- 
ver a  trader   absents  himself  from  his  house 
merely  to  avoid  a  particular  creditor  {Bigg  v. 


r 


Speoner,  2  Esp.  <S5t),  or  for  tb^  purpoee*  ^ 
avoiding  an  arrest  {Chenoweih  v.  Hap,  I  M.  & 
S.  676),  he  wiH  have  committed  an  act  of  bank- 
ruptcy. Or  if  a  trader  have  no  settled  place  of 
dwelling,  absent  himself  from  his  usual  place  of 
abode,  it  will  be  an  act  of  banknrptcy.  Thus 
where  a  vender  of  newspapers,  in  the  habit  of 
attending  the  Royal  Exchange  to  collect  news, 
retired  from  'change  upon  the  approach  of  a  cre- 
ditor, and  desired  a  friend  to  tell  him  he  was  not 
there,  it  was  holden  an  absenting  himself  within 
the  statute,  and  an  act  of  bankruptcy.  (Gim* 
mingham  v.  Laing,  6  Taunt.  532.)  So  a  trader 
absenting  himself  from  any  place  with  intent  to 
delay  a  creditor,  commits  an  act  of  banknrptcy. 
{Hall  V.  Homer,  1  Car.  &  P.  108  ;  CuHeis  v. 
WilUsy  ib.  211.)  The  absenting  must  be  vo* 
Imitary,  and  not  by  means  of  an  arrest.  {Pkillipi 
V.  Peakef  Greene  52.) 

(6)  The  statute  13  Elia.  e.  J,  »•  1,  and  I  Jac. 
1,  c.  15,  s.  2,  also  made  it  an  act  of  bsnkraptey 
for  a  trader  to  keep  house  in  order  to  delay  his 
creditors.  If  a  trader  retire  iirom  that  part  of  his 
house  where  his  business  is  carried  on,  and  where 
he  usually  attended,  to  a  more  retired  part,  lo 
avoid  personal  applications  for  money,  he  will  be 
guilty  of  a  beginning  to  keep  house  within  Ibis 
clause  of  the  statute.  {Dudley  v.  Kav^Aan, 
1  Camp.  27 1  ;  Keg  v.  Shaw^  8  Bing.  320 ; 
I  M.  &  Scott,  462.)  So  if  a  person  do  not 
attend  his  counting-house  or  office  in  his  usffil 
way,  or  if  he  send  for  his  papers  to  hia  house,  ^er 
do  not  go  out  as  usual,  they  are  circomstdnces 
from  which  a  beginning  to  keep  bouse  may  be 
inferred.  (See  16  Ves.  149;  and  see  Curteis 
V.  miUs,  4  D.  &  R.  224;  Hawkins  v.  Howard, 
1  R.  ft  M.  64.)  The  closing  the  doors  and 
shutters  of  a  bank  is  a  beginning  to  keep  housd, 
though  it  is  not  the  domicile  of  the  banked. 
{Cumming  v.  Bailey,  4  M.  &  P.  36 ;  6  Bing. 
36$i  sedvide  Ex  Mavor,  19  Ves.  543.)  Se- 
veral cases  have  decided  that  where  a  tittder 
orders  himself  to  be  denied  to  a  particular 
creditor,  or  to  creditors  generally,  it  is  sufficient 
evidence  to  raise  a  presumption  of  the  trader^s 
beginning  to  keep  house  within  the  meaning  of 
this  clause  of  the  statute.  But  a  denial  to  a 
trader  on  a  Sunday  is  not  an  act  of  bankruptcy, 
although  the  creditor  calls  by  appointment  with 
the  bankrupt  for  payment  of  his  debt.  {Ex 
Prestan,^y.  ds  B.  311;  2  Rose,2l.) 

(7)  Vide  ante,  p.  3. 

(8)  Where  a  trader  was  arrested  for  a  debt 
which  he  bad  sufficient  money  to  discharge,  but 
he  chose  to  go  to  prison,  in  order,  as  he  said,  to 
compel  his  creditors  to  come  to  a  composition^  it 
was  holden  to  be  an  act  ef  bankruptcy.  {Ex 
Bmrtan,  1  Vin.  Abr.  62.) 

(9)  Vide  ante,  p.  3. 

(10)  Vide  ante,  p.  3.  The  word  <•  nltoAed*' 


les 


Imperial  Parliament. 


1DMU18  that  tpecies  of  attacbment  by  which  suite 
are  oommeno^ ;  such  as  the  foreign  attachment 
hv  the  custom  of  London  or  Bristol,  and  the 
like.  (Per  Lord  Mantfield  in  Clavey  v.  Hay  ley  ^ 
Cowp.  428  ;  and  see  CuHen»  41,  42.) 

(1 1)  A  clauRe  somiBthing  similar  to  this  was 
contained  in  the  stat.  1  Jac.  1,  c.  15»s.  2,  bul 
there  the  words  were,  <^  or  make  or  cause  to  be 
made  any  fraudulent  cooTeyance  of  his,  ber»  or 
their  lands,  tenements^  goods,  or  chattels*'*  The 
fronts  *'  either  within  this  realm  or  elsewhere/' 
were  introduced  in  (he  preseiU  statute  to  piovent 
any  fraud  being  practised  bv  executing  the  deeds 
put  of  England^  as  it  was  decided  that  the  aUt. 
i  Jac.  1,  c.  J5,  s.  2^  did  not  extend  to  auch 
conveyances,  (inglis,  v,  GraM,  5  T,  R.  530  ; 
Norden  v,  James,  Dick.  530.) 

The  conveyances  which  have  been  considerad 
fraudulent  within  that  part  of  the  sUt.  1  Jac.  I, 
which  I  have  just  quoted  are  the  following, 
namely^  voluntary  conyeyanoes  without  a  valu* 
9h\e  consideration  .which  are  rendered  void  as 
against  creditors  by  the  statutes  13  £lia.  c*  6, 
and  27  Elis.  c.  4  {Haesell  v.  Simpson,  1  Oougl. 
88)  ;  and  all  deeds  and  conveyances  which  a 
court  of  equity  would  declare  fraudulent  {Jacob* 
y.  Sheppard,  1  Burr.  471  ;  Unwin  y.  Olwer, 
ib.  481);  as  well  as  all  cases  which  either  ap- 
pear from  the  facto  themselves  to  be,  or  from  the 
conclusion  of  law  arising  from  these  facts,  would 
be  deemed  to  be  fraudulent  as  against  third  per- 
son^ however  fair  they  might  be  as  between  the 
parties  themselves.  (Worsley  v.  DemattoSy 
i  Burr.  457.)  And  it  was  also  decided  that  the 
conveyance  must  have  been  by  deed,  properly 
stamped,  and  daly  executed  by  all  parties,  but  as 
in  the  present  stotute  the  words  are  ^*  any  grant 
or  conveyance  of  lands,  goods,"  &c.,  and  in  a 
subsequent  part  of  the  same  section  there  is  a 
provision  that  if  any  trader  **  make  or  cause  to 
be  made  any  fraudulent  gift,  deliverv,  or  transfer, 
of  any  of  his  goods  or  chattels,  he  shall  be 
guilty  of  an  act  of  bankruptcy,  it  is  plain  that 
the  transfer  may  be  made  without  deed,  and  it 
would  therefore  be  waste  of  time  to  enumerate 
the  various  cases  and  decisions  which  have  taken 
place  upon  the  words  contained  in  the  I  Jac«  1, 
and  upon  which  it  was  so  decided  that  a  deed 
was  necessary 


(12)   Vide  ante,  p.  4. 
(13)-- 


This  includes  mere  manual  delivery  <or 
transfer  as  well  as  conveyances  by  deed  or  other- 
wise. A  bill  of  exchange  is  within  the  meaning 
of  this  section,  and  the  fraudulent  delivery  or 
transfer  of  which  will  constitute  an  act  of  bank- 
roptcy.  ( Cummin4^  v.  BaiUy,  6  Bing.  363.) 

(14)  Every  act  of  baakraptey  must  consist  of 
two  parts,  namely,  first,  of  the  act  itself,  which 
has  already  been  treated  of;  and,  secondly,  of 
the  intention  with  which  it  was  oommitted.  This 


most  be  done  with  intent  to  defeat  or  dday  €9* 
ditora ;  for  if  done  to  avoid  perfunuDg  a  tmn 
doty,  as  to  avoid  an  arrest  upon  an  exeom,  eap^ 
or  the  service  of  process  to  eofoite  a  decree  m 
Chancery  (unless  a  decree  lor  the  payment  of 
money),  (Com.  Dig.  Bankrupt,  C. ;  1  Coke, 
ft9),  or  to  avoid  an  attacbment  iqKin  an  avaid 
for  not  delivering  goods  pursuant  ihsKto  {Ptr 
mUes,C.  J.  in  LxRWoody.  Bade,  I  Atk.  1961 
it  will  not  of  itself- oonstitote  an  act  of  fasok- 
ruptcy,  unless  aooompanied  by  cvensKtsoos 
from  which  also  an  intent  to  deleat  or  delay  cie> 
ditors  may  fairly  be  presumed,  but  if  the  iiiieo> 
tion  to  deleat  or  delay  the  crediton  actaaUv  ev 
isted  at  the  time  the  act  was  committed,  it  if 
little  matter  whether  a  creditor  was  thei^bv  ^ 

« 

feated  or  delayed  or  not.     This  point  has  bcca 
so  long  settled,  that  it  is  thought  oeeleas  to  otr 
any  eases  in  support  of  the  propotttioo. 
^May  7,  1840.  C.  B. 

-  -  -     -■-■-—■        -  ■ 

9fmptttal  9arltaiiieim 

HOUSE  OF  LORDS-Vufy  2. 
Appsals. 

thb  qcebv  of  portuoal  9.  sir  r.  c.  glt^v 
bart.,  and  othbrs. 

Don  Micubl's  Loan — Bill  op  DiscovektI 

—  Whefher  it  can  be  supported againti  f -- , 
sons  interested  in  the  suffject  matter  of  tk 
action^  but  not  parties  to  the  record.         \ 

Appeal  from  the  Judombnt  of  the  Loio 
Chibp  Baron,  overruling  a  demurrer  put  is  ^ 
the  QUBEN  of  Portugal  to  the  bill  filed  b}  tk 
respondents. 

The  following  are  briefly  the  facts  of  this 
In  the  year  1829,  Don  Miguel,  who  ws»t 
de/aeto  at  tlie  head  of  the  Portuguese  Go 
ment,  negotiated  a  loan  vnth  two  persona, 
jects  of  .France.     Bonds  were  given  to  those 
dividuak  for  the  repayment  of  the  loan,  wl 
was  to  be  raised  by  bilb  drawn  npoa  certain 
ties  of  England  and  France.     The  biUs 
this  country  were  transmitte4  to  the  respond 
who  are.  eminent  bankers  in  London,  and  « 
accepted  them.     Upon  Don  Miguel  beio^ 
throned  and  declared  an  usurper,  the  pren 
Queen  of  Portugal  repudiated  the  loan,  sad  oi| 
timately  a  bill  of  discovery  waa  filed,  Co  wh* 
that  Queen  was  made  a  party.     The  AfUnci 
put  in  a  demurrer  on  the  ground  that  the 
ought  to  have  been  for  relief  instead  of 
Upon  the  demurrer  being  argued  bef^n  ^ 
Lord    Chibf  Baron,  it  was  *  ovemiM 
agair.^  that  decision   the  present  appeal 
brought. 

The  Lord  CkancblijDR  stated  thstit  » 
much  to  be  regretted  that  so  l^s^  #  tase 


rnft 


Lam  RepartM. 


167 


lowever,  tfke  fiom  aay^  doubt  tbal  be  eoter* 
Ained  opoa  ike  CMft«  bol  Irom  a  <ietira  to  ex** 
tmtne  aaA  look  into  iho  omm  oalecL  Tke  prin- 
cipal qoealMm  id  th«  iSMiw  wm,  wbetlnr  a  bill  of 
lificofery  cauld  ha  aappofted.  agamst  persons 
nteresttd  in  the  aabyect  natter  of  tbe  aetiont  bat 
)ot  partiee  lo  the  reoonL  Tbe«Jj»aD  Ciiibf 
iiiRON  waa  of  opinion  tbal  they  oould,  and 
ipon  that  grovnd  diracled  the  demoner  to  be 
>Terniled.  The  LoKo  Cbajccbllor  could  not 
tgTfe  with  thai  ptopositioa*  and  tn  that  opinion 
le  was  fortified  by  the  deeiiaone  of  Lord  £ldo2« 
n  the  cases  of-  <*  Feaion  ▼.  HuffhtM*'  (a),  and 
'  The  MatfOr  und  Corporalum  of  Lomdon  t. 
^jm."{h).  He  wasy  tberefi>re»  clearW  of  opinion 
hat  the  judgment  of  the  Lord  Chief  Baron  must 
le  reversed. 

Lord  LvNiMiiBST  folly  concurred  in  the  opi- 
lion  expressed  by  his  noble  and  learned  friend. 
-le  considered  the  cuse  of  *^Ftnton  v.  Hughes^ 
lirectly  in  point,  and  the  jndgment  in  that  case 
lad  been  affirmed  in  the  case  of  **  Powell  and 
Yates.** 

Lord  BrougsaH  expressed  his  entire  concur- 
ence  in  the  view  taken  of  the  case  by  his  two 
lolile  and  learned  friends. 

Lord  Wt  IV FORD  felt  great  diffidence  tn  plac- 
ng  his  opinion  in  opposition  to  the  opinions  of 
wo  noble  and  learned  friends ;  bat  if  their  opi- 
tions  were  adopted  by  the  Honse,  as  he  feared 
hey  would,  the  Queen  of  Portugal  would  obtain 
sum  of  money  to  which  she  had  no  title  upon 


lapsed  since  tbaeaea  waa  argued.    It  did  nofc«Dfor  the  pwchaee  of  a  ptftiott  of  the  glebe  laMie 

of  the  factory  before  the  inooqx>ration  of  the 
company.  Under  the  powers  of  a  private  act  of 
Parliament  passed  in  the  7th  and  Ktbof  George 
IV.  the  plaintiff  was  enabled,  with  the  consent 
uf  the  (wtron  and  ordinary,  to  alienate  certain 
glebe  lands  belonging  to  the  rectory,  and  in 
1837  two  projects  were  set  on  foot  for  construct- 
ing different  lines  of  railway  from  Manchester  to 
Birmingham,  one  called  the  Manchester,  Che- 
shire, and  Staffordshire  'Railway,  and  the  other 
the  Manchester  South  Union.  The  plaintiff 
made  his  contract  with  the  latter  hy  an  agree* 
ment  with  the  provisional  committee,  in  March* 
1837.  When  the  rival  projects  were  carried 
before  Parliament,  it  was  found  expedient  to 
adopt  some  portions  of  each  line,  attd  an  ^amal- 
gamation of  the  two  infant  companies  took  place, 
out  of  which  the  present  one  grew,  on  the  un* 
derstandiog  that,  in  every  case  wiiere  either  couv* 
pany  should  have  entered  into  any  contracki 
with  landowners  whose  property  might  be  af- 
fected  by  whichever  of^  the  two  projected  lines 
might  be  adopted,  though  in  a  somewhat  different 
mode,  and  the  company  projecting  the  accepted 
line  should  not  have  made  contracts  with  the 
individual  landowners*  the  contracts  so  entered 
into  by  the  company  proposing  the  rejected  line 
should  be  adopted  by  the  united  company.  In 
the.bfginning  of  1838  the  present  company  in- 
timated some  intention  of  varying  their  line,  and 
having  expressed  a  doubt  whether  they  should 
require  the  plain titTs  land,  the  preKcnt  bill  was 


arth,  and  one  of  the  foulest  fiauda  that  he  j|  filed  by  the  plaintiff  against  the  defendants  for  a 


ould  conceiTe  would  be  eoramitted.     His  own 
pinion  clearly  was  that  the  decision  to  which 
he  Lord  Chief  Baron  hnd  oome,  was  conect, 
nd  oug  it  not  to  be  disturbed. 
Judgment  ordered  to  be  reversed. 

'ICB-CHANCELLOE'S  COUBT-^/ime  20. 

^iMLlNSOlf    V.    THS    IIAKCHCSTBR     AND    BIR- 
III^GHAIf  RAILWAY  COMPAN  Y 

t^EXDOR  AND  PURCBA68R Mi8TaKB-^TF%«- 

ther  a  purchaser  taking  posteuion  under 
mistake  U  hound  to  brbuf  kin  purchase 
money  into  Court -^Ordinary  Rru  of  tA^ 

Court. 

Mr.  Knight  Bruce  and  Mr.  O,  L.  Russell 
ppeared  for  the  plaintiff. 

This  was  a  motion  on  behalf  of  the  plaintiff,  the 
^CT.  J.  W,  Tomlinson,  rector  of  Stoke-upon- 
Irent,  thatthe  Manchester  and  Birmingham  Rail- 
^\v  Company  might  be  ordered  to  pay  into  court 
^  »um  of  £  15,093.  under  a  contract  entered  into 


(fl)  7  Vee.S07. 


(ft)  8  Ves.  d07. 


specific  performance  of  the  contract,  and  by  the 
answers  of  the  company  it  was  found  the  com- 
pany denied  their  liability  to  perform  the  contract. 
A  supplemental  biM  was  then  filed  by  the  plain* 
tiff,  setting  forth  an   alleged  adoption   of  the 
contract  of  the  company,  and  alleging  acts  of 
ownership  on  their  part,  such  as  the  agent  uf 
the  company  having  entered  into  possession  of 
the  land,  and  having  let  a  portion  of  it  to  two* 
persons,  and   with  having  received  the  sum  of 
£5.  \0$,  by  way  of  rent.     The  answer  of  the 
defendanta  to  the  supplemental  bill  set  forth  that 
such  acts  of  ownership  proceeded  from  a  mistake 
on  the  part  of  their  agent,  Mr.  Barlow,  who,  aa 
soon  as  he  discovered  the  misUke,  took  every 
step  in  his  power  to  rectify  the  error,  by  reluming 
the  money  received  aa  rent  to  tlie  plaintiff,  and 
re-delivenng  possession  of  the  land.     The  con\« 
patiy  denied  that  they  now   were,  or  ever  had 
been  in  possession,  but  that,  even  if  the  Coutt 
decided  otherwise,  they  were  at  liberty  to  e\«ct 
whether  they  would  give  up  possesbiou   ot^^^ 
the  purcbaee-mooey  into  court,  as  the  vU\\\x\5[ 
wasnolFentitled  to  both  ,  •       ^ 

Mr.  Knight  Bruce^  for   the  ptamt  ff,   ^^^ 
mitted  tbatapurchaaer  takmg  possession  ot  \^^ 
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Lav^  RMpqri^ 


G^^fprbeil ,  in  gn>  agw^iiMpifc  was  ^hifsriaWyooin- 
petl^  by  the  court .  to  pay  the  amount  of  his 
purchaae^money  into  court  until  all  matteia  in 
diapate  shoold  be  aettled. 

Mr.  Wigram^  Mr.  Koe^  Mr.  £.  Loumde$, 
and  Mr.  S.  Sharpe,  appeared  for  the  defendants. 
Mr.  Wigram  opposed  the  motion,  and  airb- 
mitted  that  the  company  never  bad  actual  bond 
fide  posaesaion  of  the  land;  that  the  abort  pos- 
session which  had  been  had,  was  had  through  a 
mistake  on  the  part  of  the  company's  agent,  he 
Bot  being  authorised  by  the  company  to  uke 
possession ;  and  that  as  that  mistake  had  been 
promptly  rectified,  and  the  land  re-delivered  into 
the  possession  of  the  plaintiff,  the  rule  of  the 
court  alluded  to  by  the  other  side  was  not  appli- 
cable to  the  case. 

The  ViCB-CHAKCBLiiOR  said  that  cases  of  this 
kind  dep^itded  very  much  upon  the  peculiar  cir- 
cumstances of  each  case.  He  admitted  that  if  a 
purchaser  did  deliberately  take  possession  of  land 
without  consent,  that  might  be  in  some  instances 
a  reason  why  the  court  would  order  the  purehace 
money  to  be  paid  into  court,  and  that  might  be, 
even  though  the  purchaser  might  be  willing  to 
give  up  possession.  But  the  oidinary  rule  of  the 
court  seemed  Co  be,  that  where  a  party  took  pos- 
session, and  was  in  possession  of  the  land,  he 
should  not  be  at  liberty  to  retain  possession  of 
the  land,  and  at  the  same  time  keep  back  the 
payment  of  the  purchase-money.  The  present 
case  appeared  to  his  Honour  to  differ  totally  in 
its  circumstances  from  any  otheY  case^of  the  kind 
he  ever  recollected.  The  mere  question  here 
was,  whether  there  had  not  been  a  possession, 
by  the  company,  of  the  land.  It  did  appear  to 
his  Honour  that  the  acts  which  had  in  this  case 
been  done  by  the  agent  of  the  company,  Mr. 
Barlow,  were  acts  done  under  a  mistake,  and  he 
did  not  think  that  the  affidavits  showed  that 
there  was  any  delibeiate  intention  on  the  part  of 
the  company  to  take  possession  of  the  land  in 
the  ordinary  way.  His  Honour  then  went  into 
a  detail  of  the  facts  of  the  case  relating  to  Mr. 
Barlow,  the  company's  agent,  taking  possession 
of  the  land  by  mistake,  and  observed,  that  it 
appeared  to  him  that  what  Mr.  Barlow  had  done 
was  done  under  a  mistake,  and  that  he  had  im- 
mediately taken  such  steps  as  he  could  to  rectify 
it. 


of  Stoke-vpon/nmit,  w  tbty  fkased.  UitlMi^ 
the  company  should  not  carry  Urn  raikray  iksagii 
the  pariah  of  Stokc^upoB-Trant,  it  was  net  dar 
to  him  that  the  company  weirfd  hast  aaf  paacf 
to  purchase  knd  in  SlolBB*>vpo»*Tfent ;  andt  a 
they  ahouki  aled  not  to  cany  thoir  railway  ihiaugk 
Stoke-upon-Tsent,  then  thia  was  a  caatmBt  with 
reference  to  which  he  coacctved  the  coatt  cooU 
i  grant  no  relief,  beeawe  the  company  would  ikca 
have  no  aathonty  to  porchaae  any  land  in  Siake> 
upon-Treat  for  that  purpoae.  Upon  tke  whak 
of  the  ease,  hia  Honour  thought  it  woald  vow 
be  too  much,  upon  the  hearing  of  a  UMCaoa  10 
faring  the  purchase-moncy  into  court,  a»  tawclarlr 
that  the  land  waa  porchaaed  land,  aad  tkere* 
fore  to  be  thrust  upon  die  eoapaay.  He  wtM 
not,  therefore,  aciafce  any  aider  for  the  payant 
of  the  money  into  court;  and,  aa  what  had  tskn 
place  appeared  upon  the  showing  of  thm  eiwapaufi 
agent  to  be  a  mistoke,  he  thought,  thcR4n»it 
wovld  be  too  much  to  ivfuae  the  aaotiaa  with 
Refused,  but  without  ooeta» 


ROLLS'  COURT.— /afy  3, 

GRAHAH  V.  OUVBR.* 

Vendor  ctnd  Purchasbr. — Specific  perfiirwi- 
once  qf  Contract. —  Where  a  Vendor  to 
only  a  limited  interest  in  the  estate  m*- 
traded  to  he  sold,  and  is  thereby  incaj^Vt 
of  performing  the  whole  Contract, — Fiuid. 
— Jurisdiction  of  the  CourL 

Thia  suit  waa  inatitated  by  Mr.  Wn.  Grakvw 
a  solicitor  of  respectability  and  propeifty  at  Abiie 
don,  Berks,  against  John  Oliver,  Ea^.  ncpkcv 
of  Sir  Charles  Saxton,  late  of  the  aame  pbff, 
for  a  specific  performance  of  the  foUoviag  cok 
tract ; — 

**  Memorandum  between  John  Otifcr,  o 
Abingdon,  Esq.,  of  the  one  part,  and  Wo. 
Graham,  of  the  same  place,  solicitor,  of  the  otba 
part.  The  said  John  Oliver,  for  hiafielf,  bn 
heirs,  executors,  and  administrators,  ag:rceft  b> 
sell,  and  the  said  Wm.  Giahaas,  for  hinttel(  bi» 
heirs,  executors,  and  adminiatiators,  agrees  u> 
purchase  at  the  sura  of  £5^500^  the  leaaeWiid 
messuage^  garden    dose,   cottages^  (a)  yvik* 


buildings,  and  appurtenancea  aitoata  at  Abii^ 
Hia  Honour  did  not  understand  the  company  I  don,  aforesaid,    late  in  the   occvpatiaa  of  Sv 


ever  to  have  been  in  actual  possession  of  the 
land,  nor  even,  under  all  the  circomatances  of 
the  case,  to  have  been  constructively  in  posses- 
It  did,  therefore,  appear  to  him  that  there 


sion. 


was  nothing  in  the  case  to  justify  the  court  in 
orderins;  the  purchaae^money  into  court.  There 
was  this  remarkable  circumstance  in  this  case, 
that  the  company,  by  their  act,  had  power  to 
carry  I  heir  railway  through  the  pariah  of  Stoke* 
upon-Trent,  or  not  to  carry  it  through  the  pariah 


Charles  Saxton,  deceased,  the  leaaehald  tkhes 
late  of  Sir  Charles  Saxton,  all  which  ^vcayacs 
are  held  under  the  Corporation  of  Ahmgvloe: 
and  also  about  9  acres  of  land  called  Hajthon^ 
also  held  under  the  Corporation  of  Alnnf 
and  also  certain  freehoU  lands  lyia^  in  the 


*  We  have  been  favoured  bf  Mr» 
the  plalnti£ni  solicitor,  witli  tbt  papers  la  lUi 
Editor. 

(a)  The  word  •<  cottagea  <* 


Ijxm  ReporU. 
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&Us  or  piiiih  of  Abiasdoa  a&fttaid,  coll- 
ie 93  ••  1  r*  and  7  p.  And  mil  the  crops 
m,  gniii«  bajTy  and  other  dope  now  growing 
ifae  Mid  fume  and  lands,  and  the  profits 
eo^  and  of  the  aaid  tuhea,  from  Ladv-day 
except  that  the  aaid  John  Oliver  shall  and 
reside  in  the  dwelling-house  now  occupied 
lim  until  Lady^dar  1839,  without  paying  any 
for  the  same.  The  said  John  Oliver  agrees 
nake  ont  a.  good  title  to  the  said  premises, 
the  said  Was.  Grahan  agrees  to  pay  the  said 
:hsse*moaejf  on  the  24th  day  of  June  next, 
to  pay  the  expenoe  of  his  conveyance ;  and 
agreed  that  the  said  John  Oliver  shall  have 
use  of  the  firont  yard  and  the  cloee  with  the 
KuntilLadyHiay  1839.  And  the  said  Wm. 
ham  agreea  togive  him  the  eottangs  of  3  acres 
etches." 

his  contract  was  left  hy  the  plaintiff  in  the 
session  of  the  defendant  without  the  plaintiff 
ping  any  copy  of  it.     Before  the  contract  was 
ledi,  some  dtscussion  took  place  aa  to  indoding 
cottages  standing  upon  the  homestead,  the 
:ndaiu  observing  he  was  not  quite  sure  whether 
^-  Ix^longed  to  his  father  or  himself;  but  as 
plaintiff  would  not  make  the  purchase  with- 
them,  it  was  olttmately  agreed  that  the  cot- 
es should  be  included  in  the  purchase.      On 
day  following  the  signing  the  agreement,  the 
endant  wrote  the  plaintiff,  that  he  could  not 
enant  to  sell  the  cottages,  and  that  he  required 
be  paid  the  expences  of  the  crope,  to  which 
plaintiff  replied  reminding  the  defendant  of 
II  previoos  oiacuaaion,  and  that  he  would  not 
e  made  the  purchase  without  them,  and  that 
1  regard  to  the  crops,  it  was  expressly  agreed 
the  plaintiff  ahould  not  be  subject  to  any  ex- 
ecs whatever. 

!he  plaintiff  then  wrote  the  defendant  for  a 
f  of  the  agreement  whieh  waa  replied  to  by 
lal  by  the  plaintiff  that  he  had  made  aiiv 
tent,  and  therefore  he  was  unable  to  furnish 
The  plaintiff  then  sent  his  brother,  Mr. 
ia<  Graham  to  demand  an  explanation, 
the  defendant  admitted  the  execution  of 
'eement,  and  that  it  was  in  his  possession, 
refused  to  produce  it  or  to  permit  Mr. 
tts  Graham  to  see  it,  alleging  that  it  was 
niemorandum  and  no  agreement,  and  that 
;Ht  if  he  pleased  throw  it  behind  the  fire  at 
!«•  The  present  bill  was  therefore  filed, 
charged  the  defendant  with  fraud  in  having 
tht  contraci  by  striking  out  the  word 
^d^s"  and  prayed  a  specific  performance 
^e  defendant,  the  plaintiff  ofiering  spe- 
to  perform  his  part  of  the  contract  upon 
|fendant  making  a  .good  and  marketable 
e^^d  executing  a  proper  conveyance  and 
^eiu ;  and  that  if  he  was  unable  to  make 
^^^  to  the  wh^,  then  that  he  night  be 


I'decreed  to  contey  to  the  plaintiff  sncb  paita  aa^ 
he  was  entitled  to,  and  in  that  case  that  a  rea- 
sonable abatement  might  be  made  from  Hut  piir-^ 
chase- money ;  also  an  injunction  restraining  the 
defendant  from  destroying  or  in  any  manner  de- 
facing or  injuring  the  contract,  and  that  it  might 
be  brought  into  court  for  sale  custody. 

The  defendant  by  his  answer  set  ont  a  settle- 
ment made  by  the  late  Sir  Chaa.  Saxton  previooa 
to  the  marriage  of  defendant  with  Miss  Emma 
Matilda  Morgan,  dated  3  Nov.  1837,  in  which 
the  freehold  lands  in  the  common  fields  or  parish 
of  Abingdon,  called  *'  Mui>ies  land,'*  (part  of  the 
lands  contracted  to  be  sold  to  the  defendant,} 
were  conveyed  to  trustees  to  the  use  (after  the 
marriaee)  of  the  defendant  and  his  assigns  sans 
waste  for  life,  or  which  should  first  happen,  until 
he  shoold  be  found  and  declared  a  bankrupt  or 
take  the  benefit  of  any  Act  or  Acta  of  Parliament 
passed  or  to  be  passed  for  the  relief  of  insolvent 
debtors,  in  either  of  which  events  the  use  or  estate 
theretofore  limited  to  the  defendant  of  and  in  the 
said  hereditamenta  and  premises  should  cease  and 
determine,  with  divers  remaindera  over.  The  set- 
tlement contained  a  power  of  sale  to  the  trasteee 
at  the  request  ami  by  the  direction  of  the  de- 
fendant  during  his  life,  and  also  a  power  of  re* 
vocation  of  the  usee  of  the  settlement  for  effecting 
such  sale,  and  for  the  trustees  to  give  lefial  dia- 
charges  for  the  purchaae-money  wi&oot  the  pur- 
chaser being  obliged  to  see  to  its  application. 

The  defendant  also  set  out  a  deed  of  covenant 
executed  by  Sir  Charles  Saxton  in  contempla- 
tion of  the  defendant's  marriage,  by  which  Sir 
Chas.  Saxton  did  covenant  to  assign  all  his  in- 
terest in  the  leasehold  tithes  and  all  other  the 
premises  then  held  bv  Sir  Chas.  Saxton  by  lease 
under  the  Municipal  Corporation  of  Abingdon^ 
(being  part  of  the  leasehold  property  contracted 
to  be  sold  to  the  pisintiff,)  unto  the  defendant, 
his  execQtors,  sdmmistrators,  and  assignsy  for  hie 
and  their  own  benefit  absolutely.    That  the  mar- 
riage took  place.  That  the  plaintiff  and  defendant 
met  upon  the  subject  of  the  purchase  and  aale, 
and  that  defendant  told  the  plaintiff  that  as  to^ 
the  freeholds  it  was  necessary  he  should  have  the 
consent  of  his  trustees  to  sell  it,  but  that  there, 
would  be  no  difficulty  in  obtaining  it.     That  as 
to  the  crops,  the  plaintiff  agreed  to  pay  the  ex- 
pence  of  cropping,  and  all  the  expences  from 
Lady-day,  and  that  as  to  the  agreement  the  de- 
feucknt  before  he  signed  U  struck  the  word 
**  cottages"  out,  stating  at  the  time  he  struck 
out  the  same  that  the  cottages  did  not  belong  t» 
him.     That  he  had  a  pen  in  his  hand  when  Vie 
was  reading  the  memorandum  and  that  be  to 
struck  out  the  word  **  cottages*'  aa  he  readU^ 
and  tliat  after  the  memorandum  had  been  no  %\, 
tared  it  waa  signed  by  both  parties.    Thed«C^^ 
dant  then  set  out  the  contract,  and  admittea  -wU^x 
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took  pt4M  <aC  his  liiMrti*^  #itfi  Mr-  -Thomas 
Oirafaam.  Tlut  if  ^he  oMitshoitkl  be  of  opinion 
thttt  the  memonndum  wu  a  final  and  binding 
agreement,  he  was  unable  te  ihake  a  title  to  or 
convey  Ihe  -freeholds^  as  he  was  only  tenant  for 
life,  and  that  he  had  no  power  to  compel  the 
tmstees  of  the  settlement  to  exercise  the  power 
of  sale,  or  to  compel  them  to  sell  or  convey,  and 
tihat  the  complainant  knew  such  to  be  the  case, 
and  that  with  respect  to  the  cottages  the  defen- 
dant had  no  title  whatever  to  them,  and  was 
wholly  unable  to  make  a  title  or  tib  convey  or 
assign  them  to  the  plaintiff,  and  that  with  respect 
to  a  house  in  Bear-street  (other  part  of  the  pro- 
perty contracted  to  be  sold),  he  h^  no  other 
title  except  that  his  mother  had  promised  to  give 
the  same  to  him. 

By  the  evidence  it  appeared  that  the  full,  fair, 
tfnd  just  value  of  the  freehold  and  leasehold  lands, 
tithes,  and  premises  in  April  1838,  was  j£4974. 
I5s.  3d.;  that  all  the  leaseholds,  except  the  cot- 
tages^ were  held  under  the  Corporation  of  Abing- 
don lor  the  residue  of  two  terms  of  2 1  years, 
from  Michaelmas  1823,  at  annual  rents  amount- 
ting  to' JB62.  lOf.,  and  the  cottages  were  held 
under  the  same  Corporation  for  the  residue  of  a 
term  of  21  years  from  Michaelmas  1837,  at  an 
annual  rent  of  2s.  M.,  and  that  ^184.  4«.  *Zd. 
would  be  the  fblt,  fair,  and  just  value  to  be  given 
in  April  1838,  ibr  the  expence' of  putting  in  the 
crops.  It  also  appeared  that  the  defendant  had 
prroduoed  the  contract  to  one  of  the  witnesses  who 
read  it,  and  who  deposed  that  the  word  ''  cot- 
tages**  was  in,  and  formed  part  of  the  said  agree- 
ment not  struck  out  'or  emsed,  and  that  the 
defendant'  had  requested  the  witness  to  interfere 
with  the  plaintiff  to  give-up  the  cottages,  and  that 
the  defendant  had  wtitlen  the  witness  stating 
that  he  had  quite  decided  upon  selling  all  at 
Abingdon^  as  well  freehold  as  leasehold.  Evi- 
dence'was  also  given  cf  other  panics  with  whom 
the  defeftdant  had  treated  with  for  sale  of  the 
property  as  the  absolute  owner. 
.'•Mt.  Ptmheiton^  Mr.  Turner^  and  Mr.  G.  £. 
JRu$$eil,  for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Sutton  Sharpe  for 
the  defendant. 

Mr.  KinderUetf  said,  that  the  plaintiff  was  a 
solicitor  at  Abingdon,  and  a  man  of  great  expe- 
iknce,  and  .the  defendant  was  a  voung  and  in- 
eirpevieheed  man  ;  he  explained  the  situation  of 
the  defendant  by  his  answer,  and  contended  that 
the  agreement  afforded  internal  evidence  that  it 
was  not  a  concloded  contract. 

Lord  LAHGnALB  said,- 1  have  heard  no  evidence 
of  the  defendant's  ineKpertence ;  he  had  no  ad- 
vieer,  but  there  is  no  evidence  of  want  of  know- 
ledge. He  is  27  years  of  age,  and  appears  by 
the  evidence  to  be  perfectly  competent  to  look  to 
his  own  interest. 


Mt. '  Khtdersky  oonHnued,  and  «Aiianl  in 
it  was  the  case  df  a  nrofessioMi  naa  desliig  far 
his  own  benefit,  and  that  there  was  no  oai  u 
advise  the  defendant.  He  cited  Thom^t  r. 
Deting,  (b)  and  contended  that  all  theohscm- 
tions  in  the  judgment  in  that  case  applied  ainaa 
verbally  to  this  case.  ' 

Mr.  Turner  replied,  and  cited  Ctor*  v.  Stf^ 
mour,  («?) 

Lord  Lanodalb  said,  I  think  ttib  a?recfKl 
is  binding  upon  the  defendant^  and  [  have 
difficulty  upon  the  question  whether  there  be 
agreement,  and  the  plaintiff  is  entided  either 
a  decree  for  a  specific  perfermance,  or  to  daoi^ 
for  a  breach  of  the  Contract.  It  docs  nut  19 
pear  whether  as  to  the  freeholds  it  can  be  f«r 
formed  specifically — as  to  them  I  have  t  gnd 
difficulty.  I  think,  however,  if  the  trestet^o 
of  opinion  that  this  is  a  beneficial  contract,  itf 
wish  to  secure  the  benefit  of  it  for  those  in  a 
roainder,  in  that  case  the  defendant  can 
the  contract  specifically  as  to  the  fireehokk, 
I  shall  feel  no  difficulty  in  declaring  that  it 
to  be  carried  into  effect,  but  it  required 
information  to  know  whether  that  wonk)  be 
with  reference  to  both  the  freehold  and  leaceb 
parts  df  the  estate,  and  if  it  could  not  tbca  if 
purchaser  chose  to  accept  less  than  the  tno 
of  his  contract,  the  vendor  must  perfect  his 
to  the  smaller  quantity.  1  have  no  doafat 
respect  to  the  leaseholds,  and  the  evidence 
that  the  word  *'  cottages  **  was  in  the 
at  the  time  of  signature  by  both  parUes 
it  to  the  Master  to  enquire  whether  the 
can  procure  to  be  made  a  good  title  to  all 
premises  comprised  in  the  agreement,  ind 
the  cottages  therein  mentioned,  or  any  sikI 
part  of  such  premises ;  and  if  the  Ha5ter 
find  that  the  defendant  cannot  or  by  appl 
to  the  trustees  cannot  make  a  good  title  as  to 
part  of  the  premises,  then  let  the  Master  state 
what  reasons  he  cannot  make  a  good  title  to 
part,  and  liberty  to  the  Master  to  state 
circumstances;  reserve  forther  diieetioes 
costs.  (1) 

(1 )  In  Mortlock  V.  Butter,  (TO  Vcs.  3]5,)U 
Eldon  thus  expresses  himself : — '•  I  agrfv  -f 

(6)  1  Keen,'  729.  In  that  case  it  waa  Iie»d.  w.  * 
for  specific  performance,  fiwt,  that  tber**  w»  ■  W*** 
contraet  between  the  vendor  and  pwehas a.  B»d  ^ 
the  vendor  waa  hoiuid  :to  perfoim  II  If  he  wa^ 
secondly,  that  the  vendor  oufcUt  not  So  ht  decrv*** 
request  or  direct  the  tniste<'i»  to  exeratc  a  conTf^ii^ 
unless  the  trustees  had  a  diserethni,  trtifler  fS»  ^h***^ 
sale,  whfeh  the  court  had  no  power  «r  Jarii^a^ 
control ;  and  lastly,  that  the  purchapcr  vms  »•:  '^ 
titled,  in soch a c*ise,  to  &ave the  ooatract  ^r^'^ 
to  the  extent  of  the  Tendoi^s  iotereat,  hgr  a  coarevxt 
of  his  life  estate  and  his  altlmate  ieierahm.~Ep- 

(c)  7  Sim.  67. 
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u,  havkigpaflialiotaresta  to  ttt  tslala,  chooMs 
enter  into  «  oontraci  wjprMgBUng  it,  and  agree* 
T  to  sell  ii  eehie  own.  it  is  not  competent  to  bun 
erwards  to  ttj,  though  he  has  valuable  interests 
t  he  h&s  not  the  entifety«  and  therefore  the  pur 
user  shall  not  have  the  benefit  o{  his  contract. 
r  the  purpose  of  this  jurisdiction,  the  person  con- 
ctlng  under  those  dreanstances,  is  bound  by 
;  assertion%in  hia  contract ;  and,  if  the  vendor 
Mses  to  take  aa  much  as  be  can  have,  he  has  a 
ht  to  that,  and  to  an  abatement ;  and  the  court 
1  not  hear  the  objection  by  the  vendor,  that  the 
rchtser  cannot  iMve  the  whole."  In  the  case 
Dale  V.  liffer,  (cited  16  Ves.  7.)  a  bill  wan 
d  against  the  vendor  for  the  specific  perform- 
X  of  an  agreement  for  the  sale  of  leaseholda 
(1  under  the  Dean  ami  Chapter  of  Norwich^ 
which  the  defendant  represented  himself  to  be 
iolutely  entitled,  as  to  *24  acres,  part  of  the 
seholda,  he  was  not  absolutely  entitled^  the 
ne  were  in  effect  limited  to  him  for  life,  with 
lainder  to  hia  sons  and  daughter  in  tail.  To 
s  part  the  vendor  could  not  make  a  good  title 
rond  hia  ownlife ;  he  admitted  that  the  plaintiff 
^ht  put  an  end  to  the  contract,  but  insisted 
t  he,  the  vendl^r  ought  not  te  be  compelled  to 
e  less  than  the  stipulated  price.  A  specific 
tormance  with  a  reduction  of  the  pnrehase- 
ney  waa  decreed ;  but  from  the  observations 
de  upon  the  case  by  Lord  £ldon  in  Milligan 
Cooke,  ( 1 6  Ves.  I,)  there  appear  to  have  been 
;nnistaneea  which  make  the  decision  ques- 
nable. 

Again,,  the  ease  of  Milligan  v.  Caoke^  was 
sill  for  a  specific  performance  filed  against 

vendor,  who  had  represented  hia  interest  in 
tain  leaadiold  estates  u>  be  greater  than  it 
lly  waa..  Lord  pLDON  decreed  that  the  con- 
:t  ought  to  be  speaifieaUy  performed  and  carried 
3  execution  so  ftff  as  the  defendant  was  able 
perform. the  same;  and  afiter  clearly  defining 
dC,  in  hia  view,  was  the  .interest  which  the 
idor  had  offered  fiir  aale,  and  the  interest  which 
renlly  had^  he  directed  an  enquiry  what  was 

difference  between  the  value,  of  the  interest 
resented,  as  proposed. £or  sale,  and  the  actual 
?re$t  of  the  venoor  in  the  lease.  The  decree 
ivided  for  the  case  of  the  Master  being  unable 
u»certain  soch  difiereooe  in  value,  and  the  pur- 
i!»er  being  willing  to  take  such  interest  as  could 

given  to  him  with  an  indemnity.  Lord  Rb- 
H  D  i  LB  seems  to  have  considerad  that  the  joris- 
tion  waa  confined  within  narrower  limits  than 
'.  stated  by  Lord  Eldon  in  Mottloeh  v.  Bullet, 
L'  Lawremsou  .v.  Butler,  (1  Scho.  &  Lef.  X'S^) 
1  Harnett  v.  Tieldrng,  (2  id.  553.)^£o. 


QUEEN'S  BENCH.«-May  4. 
8ittimg§  i*  Borneo^ 


COLIM  V*  COOKB. 

SiiBiiiFP*0  PouNDaoB. — Right  of  the  Sheriff 

to  Poundage^  where  the  Defendant  ten^ 

dere  the  amount  of  the  debt  and  coets  to  tlie 

Officer  on,pre$enting  hit  tearrant. 

The  plaintiff  in  this  cause  had  sued  out  eieou* 

tion  against  the  defendant,  who,  when  the  sha* 

riff's  officer  came  to  hia  house,  tendered  the 

amount  of  the  debt  and  costs,  but  refused  to  pay 

the  sheriff's  poundage.     The  officer  refused  to 

accept  payment  without  the  poundage,  and  made 

a  levy  for  the  whole  amount  of  debt,  costs,  and 

poundage. 

Mr.  fVightman  had  obtained  a  rule  Nisi, 
calling  upon  the  sheriff  to  show  cause  why  he 
should  not  pay  over  to  the  defendant  the  amount 
of  the  poundage  he  had  levied. 

Mr.  Crompion  now  showed  cause  against  the 
rule,  and  contended  that  the  sheriff  was  clearly 
entitled  to  his  poundage*  whether  he  levied  under 
the  writ  or  not,  inasmuch  as  he  acquired  his 
right  to  the  payment  of  poundage  the  instant  the 
writ  had  come  into  his  possession. 

Mr.  Wightman^  in  support  of  the  rule,  sab* 
mitted  that  the  sheriff  did  not  derive  the  right  of 
poundage  in  thf  event  of  the  amount  of  the  debt 
being  tendered  prior  to  the  levy  having  been  made. 
The  Court  were  of  opinion  that  the  rule  must 
be  made  absolute. — Rule  absolute. 


COURT  OF  COMMON  ThEAS.—Juiy  U 
Sittings  at  Nisi  Priut. 

8H£PHBRD  V    PYBUS. 

Warrawtt,  breach  of— Damages  for. 

This  was  an  action  brought  against  the  defen- 
dant, a  barge  builder,  for  damages  for  a  breach 
of  warranty. 

Mr.  Sergeant  Talfourd  stated  the  plaintiff*s 
case  to  be  that  in  1838  he  ordered  the  defendant 
to  build  him  a  barge,  which  was  accordingly  dune. 
It  was  named  **  The  New  Dispatch,"  and  de- 
livered to  the  plaintiff  as  being  nt  for  use.  The 
plaintiff  accordingly  sent  the  barge  on  a  vovage 
between  London  and  Faversham,  but  hev  leakage 
was  so  great  as  to  destroy  a  part  of  the  cargo 
(cement)  to  the  value  of  x60.  and  she  had  to  be 
extensively  repaired  which  cost  upwards  of  J&?8. 
all  of  which  charges  the  defendant  refused  to 
pay  when  demanded,  and  to  recover  which  the 
present  action  was  brought. 

Mr.  Sergeant  Channell,  for  the  defendant, 
contended,  that  every  new  barge  leaked  conside- 
rably when  first  put  on  the  water;  and  that  usually 
proper  precautions  were  taken  by  the  owner  to 
prevent  any  injury  resulting  from  that  leakage. 
The  barge  in  question  wa^  of  good  materials  and 
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good  woilcniansliip ;  and  it  was  contended  that 
all  the  damage  that  had  occurred  was  the  fault 
of  the  plaintiff  in  not  taking  due  care.  It  was 
also  pleaded  that  there  was  no  stipulation  in  the 
contract  that  the  harge  should  be  fitted  for  the 
plaintiff's  purposes. 

T1NDAL9  C.  J.  said,  that  this  was  an  action  for 
a  breach  of  warranty  which  the  d^efendant  was 
alleged  to  have  made  on  the  purchase  by  the  plain- 
tiff of  a  barge  built  by  Mr.  Pybus.  That  warranty 
was  that  the  barge  should  be  reasonably  fit  for 
use.  It  would  be  for  the  jury  now  to  say  whether 
the  warranty  had  been  broken  or  not.  They  had 
to  decide  whether  the  barge  was,  when  delivered, 
fit  for  use,  considering  its  nature  and  comlilion, 
or  whether  it  was  unfit,  from  want  of  care,  on  the 
part  of  the  defendant,  in  building  her. 

Verdict  for  the  plaintiff— damages  JB90. 

July  2. 
Sitiings  at  Nisi  Prius. 

KEYS  V.  DAlfULLS. 

Faue  Imprisonment. — Necessity  for  an  ah* 

servation  from  the  Judge  occasioned  hy 

the  frequency  of  innocent  'parties  being 

given  into  ciustody  on  charges  of  felony 

fcitftjout  any  cause. 

This  was  an  action  to  recover  damages  for 
false  imprisonment. 

Mr.  Serjeant  Bompasj  for  the  plaintiff  stated, 
that  the  plaintiff  and  defendant  are  both  dealerit 
in  soap  ;  and  it  appeared  that  the  former,  accom- 
panied by  a  friend,  went  to  the  defendant,  and 
offered  to  sell  him  a  quantity.  The  defendant, 
having  looked  at  the  soap,  fkncied  that  it  was 
his  own  property,  and  asked  the  plaintiff  where 
he  had  procured  it.  The  latter  replied  that  he 
bought  it  from  a  Mr.  Fenimore,  but  his  compa- 
nion corrected  him,  and  said  that  the  person  who 
had  sold  him  the  soap  was  named  Ball,  and  the 
defendant  thereupon  gave  both  the  plaintiff  and 
his  friend  into  custody,  and  they  were  taken  to 
the  station-house,  where  they  were  confined  for 
some  time  on  a  charge  of  felony.  It  subse- 
quently appeared,  however,  that  the  plaintiff  had 
purchased  the  soap  from  a  person  named  Harding, 
upon  which  the  plaintiff  and  his  friend  were  dis- 
charged from  custody. 

Mr.  Serjeant  Talfourd,  for  the  defendant, 
contended  that  at  the  time  he  gave  the  par- 
ties into  custody  he  had  reasonable  and  probable 
cause  to  suspect  that  the  soap  was  his  own  pro- 
perty, although  it  subsequently  appeared  that  he 
was  mistaken. 

TiNDALy  C.  J.--Told  the  jury  that  the  plain- 
tiff having  proved  his  case,  the  only  question  for 
their  consideration  was  the  amount  of  damages. 

Verdict  for  the  plaintiff,  damages  £20. 

TiNDALL,  C.  J.  said  that  the  jury  liad  cqmp 
to  a  very  proper  decision,  and  he  lioped  that  a 


few  such  vefdicts  would  put  an  end  to  actiom  01 
^his  description,  which  were  too  common.  Per- 
sons were  too  much  in  the  haUt  of  giving  ku^ 
cent  parties  into  custody  on  charges  of  Maaj 
without  any  cause  whatever. 

July  4. 

GUMMING  AND  ANOTHER  V.  GRlFFrTHS. 

Shipping.  —  Collisioh. -^Whether  the  p 
prietors  of  a  Towing  VBastBLorSrEANld 
are  answerable  for  damages  done  to  m 
ship  in  torn  by  Collision.  I 

I  This  was  an  action  brought  to  recover  coo^ 
pensation  for  injury  done  to  the  plaintift'  vcsrl 
the  Agnes,  and  to  two  others,  while  the 
was  under  charge  of  the  defendant's  steanHOE 
The  Agnes,  on  the  day  of  the  aeddent,  left 
!  London  Docks,  and,  when  dear  of  them, 
taken  in  tug  by  the  steamer,  which  vias  a  ** 
going ''one  of  600  or  700  tons.  Wheat' 
had  proceeded  some  way,  the  pilot  on  boaii  (Ik 
Agnes,  perceiving  some  vessels  coming  in  so  op 
posite  direction,  called  to  the  steamHug  te  t» 
her  rate.  Those  in  command  eased  hia  a  liuii 
but  immediately  commenced  agmio  her  foixt 
speed  of  progress.  The  pilot  then  called  oat  i 
the  rope  to  be  cast  off,  or,  in  case  thai  oodM  u 
be  done,  for  it  to  be  cut  away  from  tbe  tvg.  I 
that  had  been  done,  no  accident  would,  accordQ 
to  plaintiffs*  witnesses,  hai^  occoned ;  bat  ti 
speed  of  the  tug  was  neither  decreased,  nor  ij 
the  rope  slackened  or  cut  off.  The  cooaeqjmt 
was,  that  the  steam-tug  dragged  the  Agnes  agajy 
the  Speculation,  and  rebounding  from  tbil«j 
came  in  contact  and  caused  the  damage  for  whk 
the  present  action  was  brooght. 

Mr.  Sergeant  Bompas  for  tbe  plaint  rs 
tended  that  Messrs.  Gumming  had  the  rigb  < 
action  in  this  case,  as  it  was  the  doty  of 
owner  of  the  steam-tug  safely  to  conduct 
vessel  for  the  distance  contracted.  The  pki 
had  been  obliged  to  compensate  the  ownen  of 
Speculation  and  Commerce  for  tbe  injuries  dco 
The  witnesses  for  the  defendant  went  to  pf9 
that  the  accident  had  oocorred  throng  the  •« 
of  sufficient  precaution  by  those  on  board  t! 
plaintiffs*  ship.  In  such  caaes  it  was  underiW 
that  the  tug  and  the  vessel  that  vras  attatbct! 
her  were  so  far  independent  that  each  was  to  !w 
to  her  own  safety.  The  towing-steamer  wds  c 
to  be  answerable  both  for  its  own  secority  u 
for  that  of  the  vessel  attached. 

Mr.  Thesiger^  for  the  defendant,  wrgoed  i^ 
it  wieis  the  absolute  duty  of  the  vessel  in  &  ccir 
of  being  towed  to  take  all  proper  means  aod  ^ 
cautions  for  her  own  safety  and  pnescmoa 
She  ought  to  be  provided  in  such  a  manuer  A 
if,  in  order  to  avoid  immediate  danger,  the  tovi: 
vessel  took  a  particular  course  whicb  was  B' 
to  lead  tbe  ship  towed  into  hasard^  the  om 
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(hould  be  widiin  the  command  of  that  ship,  so 
towed,  to  escape  the  peril.  If  she  had  the  warp 
in  such  a  way  that  it  could  not  be  cut  or  slack* 
ened,  it  was  contended  that  it  would  be  very  hard 
to  make  the  master  of  the  tug  answerable. 

Witnesses  were  called  who  stated  that,  in  the 
c<i!<e  of  one  Teasel  being  towed  by  a  steamer,  it 
was  the  practice  for  each  to  take  care  of  itself ; 
nndf  in  difficulties,  to  act  independently  of  each 
other.  The  usual  course  was  for  the  ship  towed, 
if  danger  arose,  to  cast  off  the  towing-rope,  or  at 
letst  to  slacken  it. 

Tindal,  C.  J.  said,  this  was  an  action  brought 
by  the  owners  of  the  Agnes  vessel  against  the 
owners  of  a  tug  steamer,  in  which  the  former 
vjmplained  that,  through  the  carelessness  and 
'Cgligence  of  the  defendant's  servants,  they  had 
io  managed  and  conducted  that  steam-tug  that  it 
Iragged  the  plaintiffs'  vessel  against  the  Specula- 
ion,  and  afterwards  against  another  ship,  the 
rcimmerce.  The  owners  of  the  Agnes  had, 
lierefore,  been  compelled  to  make  compensation 
Q  the  masters  of  those  vessels  for  the  injuries 
iBicted.  The  question  for  the  jury  would  be 
Hether  the  case  had  been  made  out  against  the 
efendant.  The  contest  now  was  whether  the 
'^s,  which  the  plaintiffs  assigned  as  solely  at- 
ibatable  to  the  want  of  proper  care  on  the  part 
f  the  defendant's  servants  was  really  to  be  put 
Dwn  to  that  cause,  or  whether  the  plaintiffs' 
Trants  were  not  bound  to  take  certain  steps,  by 
le  adoption  of  which  this  accident  would  have 
itVL  avoided.  The  injury  now  complained  of 
taped  itself  into  two  pairticulars :  the  first  by 
e  vessel  belonging  to  the  Messrs.  Cummings 
iving  been  first  dragged  against  the  Specula- 
)a,  and  then  against  the  Commerce.  It  would 
also  for  the  jury  to  consider  whether  the  notice 
<(}  been  given  to  the  defendant's  servants,  as 
<I  been  alleged.  His  lordship  said  he  thought 
resolved  itself  very  much  into  the  question 
lether  those  on  board  the  ship  belonging  to 
e  plaintiffs  had  a  bondjide  belief  that  those  in 
t  steam-tug  would  obey  the  order  of  the  pilot. 
ley  would,  therefore,  have  to  ask  themselves 
let  her  the  captain  of  the  steamer  was  going  at 
apid  rate  in  the  pool,  contrary  to  the  directions 
the  pilot  of  the  Agues  ;  whether  he  had  acted 
a  prudent  and  careful  man  ;  and  whether,  that 
ng  the  case,  the  plaintiffs'  captain  could  have 
ourse  in  the  emergency  to  any  steps  by  which 
!  occurrence  of  the  accident  woula  have  been 
)ided.  If  the  jury  thought  that  the  plaintiffs 
i  been  contributory  to  their  own  loss  in.  this 
Unce  by  not  following  a  prudent  and  careful 
irse,  their  case  would  not  have  been  made  out. 
ic-ir  decision  must  then  be  for  the  defendant. 
ere  would  be  do  question  as  to  the  amount  of 
Tiages  to  be  awarded,  as  that  would  be  decided 
I  of  court. 
Verdict  for  the  plaintiffs. 


COURT  OP  EXCHEQUER.— /n/y  4, 

Sitfingt  at  Nisi  Prius, 
Burnett  v  Bauch  and  Others. 
Ship    Brokers.  —  Freight.  —  Whether    the 
Ovonen  of  a  Ship  are  obliged  to  pay  more 
tfian  one  Broker^  that  party  being  the  one 
through  whose  introduction  the  Merchant 
is  found,  who  ultimately  freights  the  Ship, 
or  executes  the  charter-party. 
This  was  an  action  to  recover  the  sum  of  i^39y 
and  was  brought  by  the  plaintiff,  a  ship-broker, 
aoainst  the  defendants,  the  owners  of  the  ship 
'  Wilton,  for  commission  due  to  him  by  reason  of 
;his  having  found  a  freight  for  that  ship. 

It  appeared  that  the  plaintiff  was  the  broker 
who  had  introduced  the  merchant  to  the  captain 
of  the  vessel,  but  in  reality  the  charter-party  was 
ultimately  executed  at  the  office  of  another 
broker.  That  the  Wilton,  as  wanting  a  freight, 
had  been  entered  upon  the  books  of  the  plaintiff, 
and  that  the  captain  had  subsequently  called  and 
requested  the  plaintiff  to  let  him  know  of  the  first 
application  he  might  have  for  a  vessel  of  his  ton- 
nage (about  130  tons).  In  March,  a  merchant  of 
the  name  of  Ballard  called  at  the  plaintiff's  office, 
and  having  stated  that  he  wanted  a  ship  of  about 
1 30  tons  to  go  out  for  a  cargo  at  St.  Domingo, 
tie  was  shown  the  book  in  which  the  names  and 
descriptions  of  the  various  vessels  were  entered, 
after  looking  through  the  list,  Mr.  Ballard  se- 
lected the  Wilton  as  that  which  was  likely  to 
suit  him.  He  then  requested  that  the  captain 
might  be  appointed  to  meet  him  at  the  counting- 
house  of  the  plaintiff  at  a  given  hour.  The  ap- 
pointment was  in  pursuance  of  this  instruction 
made,  and  in  due  time  the  two  parties  were 
brought  into  each  other's  presence.  In  the 
course  of  the  interview  the  captain  demanded  a 
freight  of  jC4.  lOi.  whilst  the  merchant  declined 
to  give  more  than  £4,  5s.  To  this  an  offer 
was  eventually  made  to  split  the  difference ;  but 
that  proposition  not  exactly  meeting  the  views  of 
the  one  party,  they  separated  with  a  distinct  un- 
derstanding that  they  were  to  meet  on  'Change 
in  the  afternoon.  Accordingly  the  plaintiff  kept 
his  engagement,  and  was  on  Change  at  the  hour 
which  had  been  fixed,  when  neither  the  captain 
nor  the  merchant  made  their  appearance.  On 
the  succeeding  morning  the  plaintiff's  clerk 
went  down  to  the  captain,  and  asked  him  how  it 
was  that  he  had  not  kept  his  appointment,  as  had 
been  arranged,  for  ttie  preceding  afternoon  ; 
whereupon  he  stated,  that  after  he  had  quitted 
the  plaintiff's  counting-house,  he  and  the  mer- 
chant had  gone  to  the  office  of  another  broker, 
where,  in  consequence  of  the  latter  having  agreed 
to  give  him  some  little  advantage  in  an  outward 
freight,  he  had  consented  to  split  the  difference, 
and  to  toke  £4,  Is.  6cf.  as  proposed  at  the  plain- 
1  tiff's  office. 
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Artided  Ckr)u  who  passed  their  Examination* 


The  question  -between  the  parties  wts  as  to 
which  of  two  brokers,  or  whether  both;  was  en- 
titled to  ihe  payment  of  commission  on  the 
freight. 

Several  witnesses  were  called  to  show  that  the 
usage  was  to  pay  the  commission  to  the  broker 
who  introduced  the  merchant,  or  the  party  who 
ultimately  executed  the  charter-party,  to  the  ship, 
whether  it  so  happened  that  such  execution  took 


place  at  the  office  of  the  |iarticular  hrokef,  or 
that  of  some  other. 

The  defence  was,  that  the  proper  broker  to  ^ 
paid  was  the  broker  through  whose  instrnmei)- 
tality  the  charter-party  or  coDtract  had  been  ulb* 
mately  executed:  and,  therelbre,  inasmuch  t^ 
that  the  plaintiff' bad  not  been  such  psrty,  he  vi4 
aot  entitled  to  set  up  the  claim. 

Verdict  for  the  piaintiff,  £39. 


ARTICLED  CLERKS  WHO  PASSED  THEIR  EXAMINATION  AT  THE  HALL  OF 
THE  LAW  SOCIETY,  TRINITY  TERM.  \SAO.^[Continued  from  p.  159.] 


Clerk^s  Name, 
Eyre,  William  Vardy 
Eyre,  Frederick  Edwin 

Fell,  Robert 

Finlow,  Richard  Whiteley 
Fooks,  Thomas,  the  younger 
Foster,  Thomas 

Futvoye,  Edward 

Gadsby,  John 

Gall,  James  Charles 

Geldard,  Christopher  John 

Gell,  Alfred 

Good,  John  Wiltshere 

Goodman,  Hiller 

Gordon,  William 
Grant,  Charles  William 
Griffith,  Griffith 
Grigson,  Edward  Robert 

Gut  teres,  George 
G Wynne.  John 
Harbin,  Peter  Tail 
Hawkyard,  George 
Haael,  Edward  Wells 
Henning,  Thomas  Parr 
Hill,  Richard 
Hinton,  Frederick 
Hodgson,  John 
Hook,  St.  Pierre  Butler 
Hulton,  Fred.  Blethyn  Copley 
Ilderton,  Henry  Decimus 
Inglis,  James 
Jenkins,  George  Thomas 
Johnson,  William  Henry 
JohnatoUi  George 
Jones,  John  William 
Jones,  Daniel  Price 
Kemp,  George  Baring 

Law,  James  Charles 
Xaversy  William,  the  younger 


Nenne  and  residence  a/ attorney  to  tohom  articled  or  assiptl 
Samuel  Field,  Deddington. 
Walpole    Eyre,    22,    Bryanstone-square^    asaigned   to  Johi 

Pmniger,  1,  Gray^s  Inn-square. 
John  Burren,  Durham. 
Richard  Finlow,  LiverpooL 
Henry  Charles  Goodden,  Sherborne,  DorseL 
Joseph  Foster,  Wolverhampton ;    assigned  to  Edward  Hen] 

Rickards,  29,  Lincoln's  Inn -fields. 
James  Fairbank,  Staple  Inn ;    assigned  to  Henry  Coode,  S 

Guildford-street,  Russell-square. 
Daniel  Welch,  Derby ;  assigned  to  William  Sterens,  6,  Qoees 

street,  Cheapside. 
William  Brooke,  Kenninghall,  oo.  Norfolk ;  asaigned  to  Wg 

Ransom,  Stowmarket ;  and  to  Dan.  Calver,  Kennbghall. 
William  Robinson,  Settle. 
Francis  Harding  Gell,  Lewes. 
George  Austie,  Devizes ;  assigned  to  Edward  Francis  FeosJ 

32,  Bedford-row. 
Henry    Gilbert,    Southampton ;    assigned   to    John    Bum; 

Southampton. 
Alexander  Gordon,  57,  Old  Broad-street. 
John  Hartley,  Settle. 
David  Griffith,  Carmarthen. 
Edward  Harvey  Grigson,  Walton,   co.   Norfolk ;   assigned  < 

Charles  Goodwin,  King's  Lynn,  Norfolk. 
Thomas  Webb  Gilbert,  1,  Brabant-court,  Philpot-lana. 
Thomas  Binns,  Elvetham,  and  17,  Essex-street. 
WiUiam  Waller,  12,  Clements*  Inn. 
James  Mellor,  Ashton-under-Lyne. 
George  Parsons  Hester,  Oxford. 
William  Price  Pinchard,  Taunton. 
William  Graham,  Abingdon. 
James  Pullin  Hinton,  Bristol. 
Matthew  Gaunt,  Leeds ;  Thomas  I^echmere  MamoCI,  Maacboti 
Sir  George  Stephen,  Knt.,  17,  King^s-arms-jari 
Charles  Buck,  Preston, 
George  Leeke  Baker,  52,  Lincoln's  Inn-fielda. 
William  Mason,  Colchester* 
Thomas  William  Budd,  Bedford-row. 
William  Braikewridge,  16,  BartlettVbuildinga. 
Joseph  Heapy  Watson,  19,  King's-arms-yard. 
Benjamin  Worteman,  Evesham,  county  Worcester. 
Daniel  Price,  Talby,  county  Carmarthen. 
Joseph  Maynard,  3,  Mansion-house-place^  aaaigntdto  Fmk 

Lewis  Austen,  6,  Ely-place,  Holbom. 
Daniel  Godfrey,  Abingdon,  Berks. 
Thoroai  Phillips,  Plymouth. 


Artickd  Clerks  iclio  pasud  tlieir  Examination, 
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CkrVt  Name. 
Lewis,  Edward 
Long,  John 
Maibter,  John 
Mathewsy  Richard  Gardner 

MattersoQy  John  Key 
Matthews,  Richard 
Michel],  Charles  Clement 
\Iitford,  Edward  Reveley 
Morgan,  Thomas  Henry 
^iblet^  Cbariea  William 

VichoU,  Frederick  Utid  {B.A.) 
Vorris,  Jas.  Edw.  the  younger 

Vurton,  William  Hebeler 
Pallet,  James 
Paierson,  Robert 
^crkins,  Thoinas 
f^^oole,  Francis 
Protheroe,  Thomaa 
Pull  en,  James  Thomas 
ieed,  Thomaa  Lancelot 

dodgers,  Charles 

iowlej,  Thomas  Butler  Welch 

iu«h,  John  Brook 

"caife,  John  the  younger    - 

icobell,  Edward  Henry 

*erjeaiit,  Robert 

ihelion,  Georfie  Lane 

>hepherd,  WiUiam  Loke 

|hipmat),  Robert  Milligao 

Eloper,  John  William 

•iDith,  Joseph  Crowther 

>niith,  Arthur 

•naiih,  George 

italey,  Alfred 
tamp,  George 

tandbridge,  Thomas 

itokes,  Charles 

'tone,  Georgo 

'ykes,  William 
•ymons,  William 
weet,  Henry 
^«Pp€r,  Jabez 
rbmpsony  William 
[borue,  John  Chorley 
orr,  John  Smale 
orre,  John  Alexander 

raviss,  Johii 

[«a],  Charles  Marfled  Barron 
trreU,  Henry 

'^)^h  Arthur 


Nanu  and  residejice  of  A  ttomey  to  whom  articled  or  AUtigned. 
James  Blackledge,  Brackenbury,  Manchester. 
Thomas  Jones,  the  younger^  Millman-placei.  BedTord-ropir. 
James  Russell,  York. 
Alexander  Mitchell,  4,  New  London-street;  assigned  to  Henry 

Hill,  New  London-street, 
John  Blanchard,  York. 
Edward  Twopeny,  Rochester,  Kent. 
Edward  Michell,  Shepton  Mailett. 
John  Adams  Tilleard,  34,  Old  Jewry. 
Richard  Helps,  Gloocester. 
Charles  Niblett,  Famharo ;  assigned  to  John  Rand,  Guildford^ 

and  Farnham. 
Robert  Wheatley  Lumley,  Carey- street. 
James  Edward  Norris,  Halifax. 
William  James  Norton,  New-street,  Bishopsgate. 
John  Wiikes  Unett,  and  John  Unett,  Birmingham. 
George  Marshall,  Berwick-upon-Tweed. 
John  Lampray,  Warwick. 
Richard  Barnes,  Barnard  Cast'e. 
John  Hill,  669  Welbeck-street,  Cavendish-square. 
Robert  Byron  .Chambers^  Austin  Friars,  Old  Broad-street. 
Sturley  Nunn,  Ix worth ;  assigned  to  Henry  Manisty,  3,  King't- 

road,  Bedford  row. 
William  Foster,  New  Sleafovd. 
Thomas  Lamb,  Lancaster. 
John  Roger  Rush,  1 8,  Austin  Friars. 
Gkorge  Tallentire  Gibson,  Newcastle-upon-Tyne. 
Henry  Arthur  Har?ie,  Bideford. 
Richard  Syraons  and  Edward  Luxmoore,  Wadebridge. 
William  Dcveroux,  Bromyard. 
John  Uppleby,  Scarborough. 
Joseph  Munn,  Tenterden. 
Joseph  Maynard,  9,  Mansion-house-place. 
Samuel  Smith,  Walsall. 

John  Smith,  Crediton,  Devon;  assigned  to  John  Cleave,  Bridge- 
street,  Hereford. 
Peter  Tuxford,   Boston ;    ass^ed  to   Buxton   Kcnrick,  and 

Henry  Harwood,  Boston. 
William  Aldridge,  StroucL 
George  Marris,  Caistor. 
John  Richards,  Birmtngham;    assigned  to  Jamaa   Motteram, 

Birmingham  ;  re-articled  to  James  Motteram. 
Thomas   Andrew,  Great  Cogeleshall,    Chester;    assigned   to 

Samuel  Waylen,  Great  Cog^eshall. 
William  Bartley,  9,  Temple-court,  Liverpool ;  assigned  to  John 

Hawkinson  Kenyon,  1 6,  Castle-street,  Liverpool* 
James  Wadsworth,  Edderdiffe,  township  of  Uvcrsedge* 
Edward  Hoblyn  Pedler,  Liskeard. 
Northmore  Herto  Pierce  Lawrence,  Launceston. 
Josiah  Isles  Wathen,  3  Bedford-row. 

Joseph  Thompson,  Workington ;  assigned  to  Edw.  Scott,  Wigsn. 
John  Michell,  the  younger,  Redruth,  Cornwall. 
John  Smale,  Exeter.      ^ 
Edward  Knocker,   Dover;    assigned  to  George  Waabington 

Abbott,  9,  Saint  James's-street. 
William  Shepherd,  Barnsley,  Yorkshire. 
Questor  Veal,  Great  Grimsby. 
John  Tribe,  Steping,  Sussex ;  assigned  to  Robert  Upperton, 

Brighton. 
Robert  Upperton,  Brighton. 
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CterVs  Name. 
Wtce,  George 
Wade,  Charles  Joseph 

Wicker,  Willoughbj  Newton 
Wasbrough,  Henry  Sidney 


Watson,  Jacob 
Watts,  John  King 
Webb,  Edward  John 
Welch,  WilKam  Lister 
Weyman,  Thomas 
"Wheelwright,  Charles 
Whittenbury,  John  Llewellyn 
WUby,  John 

Wilson,  John  (B.il.) 
Wintle,  James 

Wormald,  William 

Wright,  Robert 

Wr'^ht,  Charles 
Yariiigton,  William  Samuel 

Yates,  William 


Notice  to  CarrapondenU^  ^c. 

Name  and  residence  of  Attorney  to  whom  articted  or  oMagned, 
Richard  Wace,  Shrewsbury. 
Thomas  Wood,  formerly  of  Wolverhampton,  but  now  of  London; 

assigned  to  Thos.  Holme  Bower,  46,  Chanoery*line. 
Edward  Harrison,  14,  Southampton^bnildings. 
John   Bligh    Stanley,   11,   Corn-street,   Bristol;    asngoed  to 

John  Aubrey  Whitcombe,  Gloucester ;  le-asngned  to  Joha 

Bligh  Sunley. 
Edmund  Kent,  the  younger,  Fakenham. 
Thomas  Escoline  Fisher,  St.  Ives. 
Joseph  Allen  Higgins,  Ledbury. 
Richard  Claye,  Manchester. 

William  Downes,  Ludlow;  assigned  to  James  Croa,9,  Staple-ins. 
Arthur  Ryland,  Birminf^ham. 
Sir  John  Bickerston  Williams,  Knt.,  Shrewsbnrr. 
George   Robinson,   Wakefield;   assigned  to  *!niomas  Tajlar, 

Wakefield. 
Charles  Harrison  Clarke,  and  Henry  Wells,  Nottingham. 
Richard   Helps,    Gloucester;   assigned    to  Charies   Meredid, 

Lincoln' s-inn. 
Timothy   Beaver,    Wakefield;   assigned   to   Joseph    'KSift, 

Chippenham. 
Robert  Fenton,  Newcastle-under-Lyme  (deceased)  ;  asngoed  » 

Robert  Fenton,  Newcastle-under-Lyme. 
Edward  Sewell,  SwaflTham. 
Samuel  Sadler,  North  Walsham,  Norfolk ;  assigned  to  WOlia 

Yarington,  Swaffham. 
John  Atkinson,  Liverpool;  assigned  to  Richard  Finlow,  line- 


pool ;  re- assigned  to  John  Johnson  Brown,  liveipooL 

The  above  were  examined  at  Common  Law;  the  following  in  Chancery, 
Cooper,  Charles  Henry  William  Jeary  Cannon,  Cambridge. 

NOTICE    TO    SUBSCRIBERS     IN 

SUFFOLK. 


Look  after  the  Farnham  Rectory  Bill. — 
To  those  persons  who  hold  Church  Leases, 
it  goes  to  deprive  them  of  their  right  to  renewal 
without  any  compensation  whatever. 

Immediattiy  wUl  be  pMitkedy  priet  49., 
V<A.  4,  PaH  4, 

PRECEDENTS      IN    CONVEYANCING, 
adapted  to  the  present  state  of  the  Law.    Il- 
lustrated with  Notes,  Practicfil  and  Critical,  by 

THOMASGBOROBWESTERN«Esq.,F.R.A.S.ofthe 

Middle  Temple,  Author  of  '*  The  Commentaries 
on  the  Constitution  and  Laws  of  England,"  dedi- 
cated by  command,  to  Her  Majesty  the  Qaeen. 

Almost  every  number  contaios  a  New  Form 
of  Instrument  to  meet  the  existiny  state  of  the 
Laws. 

Part  4  will  contain  new  forms  to  meet  the 
Statute  3  &  4  W.  4,  c.  74.,  and  Commercial 
Letters  of  Attorney,  for  Home  and  Abroad, 
with  Practical  Directions  for  their  efficacy  at  the 
places  where  they  are  to  be  executed,  more  par- 
ticularly as  regards  Absconding  Debtors  to  the 
United  States  of  America  and  elsewhere. 
Vols.  I,  2  and  3,  Price  £2. 7#. 

John  Richards  8c  Co.  194,  Fleet-street. 
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OaiOlltAL  Ess  AT  02f  JOIVT  STOCK  BAVKIlfO 

COXPARIM 

pROBisjc  12.  Vol.  4.--DBT  AST  ATIT— What  slull 
wt  amonat  to  a  Derasta? it  ? 

iRsvBa  to  Problbm  84.  VoL  3.-^What  shall 
amoaot  to  a  Devastavit? 

PsivsLovs  Sirm  Act,  (Vie.  8  &  4,  e.  34)— An 
Act  to  repeal  part  of  an  Act  of  the  49rd  year  of 
the  reign  of  Queen  Eliiabetfa,  intituled,  *'  An 
Act  to  avoid  tiding  and  frivolous  suits  in  law 
ID  ker  Mijesty's  Courts  in  Westminster,*'  and 
of  an  Aet  of  the  SSnd  and  S3rd  year  of  the 
reign  of  King  Charles  the  Seeoad,  intitnled, 
"  An  Act  for  laying  impositions  on  proceedings 
at  law  ;"*  and  to  nsake  farther  provisions  in  Uen 
thereof:  Srd  July,  1840    . 

■ALL  TbVBVXVTB  ACT 

iDVINISTBATION  of  JUBTXOB  BUI 

OfTHOLD     EVFBAHCBZSBMBNT     Bills — Lord 

Brougham*9  and  Lord  Redetdal^i  . 

Law  Rbportb. 
ociB  of  LoROs. — Appbals  —  London  Joint 
BsalK  V.  The  Bank  of  England— The  exclaslve 
Privilege  claimed  by  the  Bank  of  England  over 
other  Banking  Companies  for  accepting  Bills  of 
Exchange  having  less  than  six  months  to  run — 
^Hietber  it  is  lawful  for  a  Joint  Stock  Bankhig 
Company  (consisting  of  more  thaa  six  persons) 
to  eontract  with  a  Foreign  Bank,  by  which  the 
latter  may  draw  Bills  of  Exchange  upon  the 
tfanager  of  the  Joint  Stock  Bank  in  hisindtot- 
inal  capacity,  and  not  as  Manager,  payable  at 
tke  Joint  Stock  Bank,  and  having  lew  than  six 
months  to  run — ^The  due  payment  of  such  Bills 
Mn$ir  guaranteed  by  the  Trustees  of  the  Joint 
^toclL  Bank  making  iu  funds  responsible 

COUBT  OF   CrANCBRY. 

He  Packwood— Annuitants  for  Livbb— 


CrnitmU. 

I     Power  of  the  Lord  Chancellor  to  order  the 

177  Holder  of  a  Rent  Charge  upon  real  Estates  for 
Lives,  to  prodnee  the  Lives  at  the  next  Parish 

178  f      Chureh  to  the  residence  of  the  cutuii  qu9  vis     187 
In  Be  Harper— Bankruptct—Pr  ACTZCB-Or- 

16.        der  for  annulling  a  Flat  In  Bankruptcy — ^the 

rfact  of  snch  an  Order  by  the  Conrt  of  Baview    i6. 
QuBBN*a  Bbnch. 
The  Sbbrxff  and  the  Jurt  Fxnbd    .  •  188 

Bail  Court. 
Oriffin  V.  Smith — Practice — Affidsvltn  sworn 
before  a  Commissioner  for  taking  Afildavits  in 
Ireland—Whether  it  will  be  read  as  Evidenoe 
in  England  •  .  •    ib, 

Bxchbqubr. 

Ban  o.  Stanley— Ju dob's  Order  for  Payment 
of  a  Debt  by  a  given  time,  or  Judgment — Whe- 
ther the  Plaintiff  can,  before  that  time  has  ex- 
pired when  the  Defendant  is  about  to  leave  the 
kingdom,  apply  to  the  Judge  for  a  Co^om^^ 
Suggestion  of  the  Court  in  such  capes  i6« 

tj.  Martin — Practicb— Nbw  Writs— 


179 
180 
183 

a. 


ib. 


Whetlier  the  Forms  adopted  by  the  Judges  may 
be  varied  as  circumstances  shall  require  •  189 

Insolybnt  Dbbtors*. 

John  Giblett's  Case — Otbrsbbr  coic icittbd  to 
Newgate  for  Defalcation — Whether  upon  a  Pe- 
tition for  Relief  under  the  Insolvent  Act,  by 
such  a  person,  he  can  be  admitted  to  Bail       .    ib. 

Business  of  the  Court— Operation  of  the  New  In- 
■olvent  Act— Sittings  during  the  Vacation       .    i6. 

Coronbr's  Court. 
Carter  9.  Evans  and  Another,  Sheriff — Action 

for  False  Imprisonment  .  100 

Robinson  v.  Evans  and  Another,  Sheriff  .  101 

Circuits  of  the  Commissioners  for  Relief  of  Insol- 
vent Debtors       .  .  .  .    ibm 


OINT  STOCK  BANKING  COMPANIES. 


p 


£  are  enabled  to  give  a  yerj  full  re- 
port of  the  important  appeal  case  in  the 
mse  of  Lords  {The  London  Joint  Stock 
ink  V.  the  Sank  of  England,)  embracing 
rights  and  privileges  of  all  the  Joint 
ck  Banks  in  the  Kingdom,  and  it  is  of 
lal  importance  to  all  the  Cocntby  Banks. 
ij  the  statute  3  &  4  W.  IV..  c.  98.  the 
Ttjr  of  carrying  on  the  business  of  bank- 
is  extended  upon  certain  conditions  to 
tDershipSy  consisting  of  more  than  six 
^ons  in  IJondonj  or  within  any  distance 
n  London. 

'he  exclnsive  privileges  of  the  Bank  of 
iTiand  have  been  continued  in  Acts  of 
Vol.  IV. 


Parliament  from  the  6th  Anne  to  7th 
George  IV.  c.  46.  which  was  the  first  sta- 
tute that  enabled  banks  to  be  established  by 
more  than  six  persons.  But  that  Act  did 
not  extend  to  London^  or  to  places  within 
sixty-five  miles  of  London. 

The  question  between  the  Bank  of  Eng- 
land and  tlie  London  Joint  Stock  Bank, 
when  redncedy  is  of  great  simplicity.  It  is 
whether  the  circumstance  of  a  Canadian 
bank,  drawing  bills  of  exchange  upon  the 
manager  of  a  London  Joint  Stock  Bank  in 
his  individual  capacity,  which  he  accepts 
payable  at  such  Joint  Stock  Bank,  and  rha 
due  paj'ment  of  which  bills  is  protected*  Tn' 
Canada  by  the  guarantee  of  that  bank,  is  or 
is  not  a  violatiun  of  the  Bank  of  Engla^id 

N 
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Ansrcer  to  Problem  24,  Vol.  III. 


Acts  of  Parliament,  and  in  particular  that 

of  the  4th  and  5th  W.  IV.  c.  98.    This  is 

the  sole  and  simple  question^  however  broad 

it  may  appear  in  the  detail.     Sir  Wm.  Fol- 

lett  in  his  argament  before  the  Master  of  the 

Rolh  against  the  injoBction,  observed. 
The  London  Joint  Stock  Banks  cannot 

sue  and  be  sned  in  the  name  of  one  of 

their   o£Scers,   for  that,   it  is  said,  would 

be  an  infringement  of  the  privileges  of  the 

Bank.    It  has  been  decided  that  they  can- 
not accept  a  bill  of  exchange,  drawn  for 

a  less  time  than  six  months,  for  that  would 

be  an  infringement  of  the  privileges  of  the 

Bank ;  but  those  privileges  ought  not  to  be 

stretched  to  an  extent  which  the  language 

of  the  Acts  of  Parliament  does  not  warrant. 

Whether  ik  foreign  hill  of  exchange  is  within 

the  prohibition  is  still  a  question.  It  is  clear 
that  2k  foreign  hUl  of  exchangey  drawn  by  a 
foreign  bank  upon  a  London  bank  (which  has 
money  of  the  foreign  bank  in  its  hands) ;  for 
the  purpose  of  enabling  it  to  negociate  its 
paper  in  this  country,  can  never  come  into 
competition  with  the  circulating  paper 
of  the  Bank  of  England^  and  the  fair  infe- 
rence, therefore,  is  that  it  does  not  fall  with- 
in the  meaning  of  the  prohibiting  clause  in  | 
the  Acts  of  Parliament. 

The  Bank  has  the  power,  and,  if  the 
power,  it  has  shewn  that  it  has  the  will  and 
the  inclination  to  throw  every  obstacle  in  the 
way  of  joint-stock  banks,  and  to  prevent 
them,  if  possible,  from  carrying  on  their 
business.  There  is  no  mode  in  which,  so 
long  as  the  privileges  of  the  Bank  continue, 
they  can  conduct  their  business  upon  an 
equality  with  that  corporation;  hni if  tkey 
can  find  a  mode  by  which  they  may  avoid 
some  of  the  inconveniences  to  which  they 
are  exposed,  without  violating  the  acts  of 
Parliament,  they  have  a  clear  right  to  avail 
themselves  of  it.  It  is  not  denied,  but  avow- 
ed, that  their  object  is  to  get  out  of  the  pro- 
visions of  the  act  of  Parliament,  if  they  can ; 
and  they  have  a  right  to  do  so.  It  could  not 
be  the  intention  of  the  legislature,  when  it      (a)  BankofJEnglandy.Bo^Ok^ttma^in^^ 


enabled  joint^stock  banks  to  be  estabyiel 
in  London^  that  the  privileges  of  the  Bu^ 
should  be  so  constructed  as  to  render  it  Iid* 
possible  for  such  joint-stock  banks  to  canl 
on   their  business.     It  canaol  be  dispo 
that  the  London  Joint  Stock  Bank  bd 
right  to  act  as  agents  of  the  Ca$uuki  Bosk 
to  make  advances  for  that  bank,  and  to 
its  paper  to  any  amount  which  they  thong 
fit  to  answer.    Suppose  the  Canada 
had  made  their  promissory  notes  payable 
the  London  Joint  Stock  Bank,  that 
be  done  without  any  infringement  of  the 
of  Parliament,  and  it  is,  in  fact,  the  con 
which  has  been  adopted    by   the  e<mti 
banks.     Suppose  the  bills  of  the  Gaud 
Bank^  instead  of  being  drawn  on  Mr.  P« 
lard^  as  manager  of  the  lAmdan  Joint  Stoi 
Bank,  had  been  drawn  npon  a  mer^untJi 
sident  in  the  cU^  of  London,  who  tboo^ 
fit  to  accept  them  upon  a  guarantee  fromd 
London  Joint  Stock  Bank^  would  that  ki 
been  an  infringement  of  the  act  of  Pftrii 
ment  T     A  fraudulent  evasion  of  an  act 
Parliament  is  an  infringement  of  the  u 
and  will  be  dealt  with  accordingly  faf 
Court  of  Law  or  Equity.   Bat  a  contriv 
to  avoid  the  inconveniences  to  which  a  6 
of  men  are  exposed  by  the  penal  provki 
of  an  act  of  Parliament,  is  not  nnla 
and  cannot  be  restrained  by    a  Coari 
Equity,  because  a  Court  of  Equity  ct 
extend  the  provisions  of  an  act  of  F 
ment.  (a) 


: 


PROBLEM  12.  VOL.  IV. 

Dsviun'AviT. 
What  shall  not  amount  to  a  Devastant! 


ANSWER  TO  PROBLEM  34.  VOL. 

Dbvastavit. 
What  shall  amount  to  a  Defitomf 

A  Devastavit  is  the  mismanageacnt  of 
estate  and  effects  of  a  deceased  penoo,  in 
dering  and  misapplying  the  asai 
the  duty  imposed  on  executors  or 
for  which  they  shall  answer  ooi  of  tkeir 
pockets  so  far  as  they  had,  or  wi§^  haw 
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sets  of  the  decearcd.  (1)     Executors  and  ad- 
inistrators  may  be  guilty  of  a  devastavit^  not 
liy  by  a  direct  abuse  by  them,  as  by  spending, 
consuming,  or  converting  to  tbeir  own  use 
e  eiFecta  oi  the  deceasedi  but  also  by  such  acts 
negligence  and  wrong  administration  as  will 
isippoint  the  claimants  on  the  assets. 
The  application  of  the  assets  to  thesatisftwtion 
the  executor's  own  debt  to  a  third  party,  or 
e  collusive  sale  of  the  testator's  goods  at  an 
iiler  value,  are  devastavits  by  direct  acts  of 
use.     The  misapplication  of  Uie  assets  in  an- 
te expences  for  the  funeral,  (2)  in  the  payment 
debts  out  of  their  legal  order  to  the  prejudice 
such  as  are  superior,  or  by  an  assent  to  or 
\iiient  of  a  legacy  where  there  is  not  sufficient 
r  the  creditors,  are  examples  of  devastavit  by 
iladministration ;  (3)   but  the  payment  of  a 
!)t  of  an  inferior  degree  before  one  of  higher, 
i%liich  he  had  no  notice,  will  not  amount  to  a 
vtuttavit.    Hawkins  ▼«  Day^  \  Dickins,  155. 
an  executor  surrendeES  the  residue  of  a  term 
years  where  the  land  ia  of  more  value  than 
e  rent,  or  assigns  a  term  to  attend  the  inherit- 
oe,  he  is  liable  for  devastavit. 
By  releasing  or  compounding  debts  due  to  the 
itator,  unless  it  appears  to  have  been  for  the 
iiefit  of  the  trust  estate,  he  will  be  liable  for  a 
rustavit.  (4)     So  also,  if  he  applies  the  assets 
payment  ol  a  claim  which  be  is  not  bound  to 
\fv^  or  pays  a  bond  ex  turpi  causa,  or  one 
Hided  on  an  usurious  contract.  (5) 
Nuch  acts  of  negligence  or  careless  adminia- 
tion  as  defeat  the  rights  of  creditors  or  lega- 
s,  or  parties  entitled  in  distribution,  amount 
a  drvastovit.     So  if  an  executor  delays  the 
r.nent  on  which  interest  ia  payable,  while  he 
>  sufficient  funds  in  hand,  he  can  be  charged 
h  the  interest.     Hall  ?.  Halhi,  1  Cox,  134 
I3S.(^)     If  an  executor,  by  hia  dday  in 
.;ing  an  action,  enables  the  debtor  to  make  a 
cnce  under  the  Statute  of  Limitationsi  he  is 
)le  for  a  devast^t,  (7) 
A I  law  an  executor  or  admin 'strator  is  liable 
re<pect  of  assets  come  fully  into  his  posses- 
n  or  hands,  and  afterwards  lost  to  the  ea* 
?.  (8)  bat  Courts  of  Equity  are  very  liberal  in 
king  every  possible  allowance,  and  are  cau- 
iis   not  to  nold  executors  or  administrators 
Me  except  in  very  plear  cases.  (9)     Thus  in 
MTts  of  Equity  an  executor  is  not  held  liable 
tlie  loss  of  the  goodji  of  the  testator  by  theft 
i:«>ualty,  or  for  the  loss  of  money  iuvestcd 
;n  a  real  security,  though  without  the  indem- 
y  of  a  decree,  where,  at  the  time  of  the  invest^ 
;it,  there  was  no  reason  to  suspect  the  secu- 
.  but  afterwards  such  security  proves  bad.  ( 1 0) 
ith  respect  to  loans  upon  personal  security, 
doctrine  of  the  Courts  of  Equity  is,  that  an 
cutor  or  administrator  lending  money  upon 


bond,  promissory  note,  or  other  personal  secu- 
rity, is  guilty  of  a  breach  of  trust,  and  shall  be 
personally  answerable  if  the  security  prove  de* 
fective.  Vigrass  v.  Binfield,  3  Madd.  62  ; 
Walker  v.  Symonds,  3  Swaost.  63.  (1 1)  An 
executor  is  not  liable  for  any  loss  by  the  fall  of 
stocks.  (12) 

Executors  should  not  allow  the  money  of  the 
testator,  at  the  time  of  his  death,  invested  on 
personal  security,  to  remain  so,  longer  than  ia 
absolutely  necessary,  as  they  will  generally  be 
held  liable  for  any  loss  that  may  happen,  nulesa 
they  appear  to  have  acted  with  diligence  and 
good  faith.  Powell  v.  Evans,  5  Vesey,  839 ; 
Buxton  v.  Buxton,  1  Mylne  and  Cr.  80.  With 
respect  to  losses  sustained  by  the  failure  of  bank* 
ers  or  other  persona  in  who^e  hands  the  money 
of  the  tesUtor  has  been  deposited  by  the  execu- 
tor, the  rule  in  equity  appears  to  be,  that  where 
the  deposit  was  made  from  necessity,  or  conform* 
ably  to  the  common  usage  of  mankind,  the  exe* 
cutor  will  not  be  responsible  for  the  loss.  Ba- 
con's Abridg.  ttt.  Executors ;  Comvn's  Digest. 
tit.  Admon. ;  2  Williams'  Law  of  Executors, 
2nd  edit.  1278  et  acq.  J.  S. 

,   boitor'b  notes. 

(1)  See  Off.  Ex.  157 ;  8  Bac.  Ab.  77  -,  Com.  Dig. 
tit.  Admon. 

(2)  See  BiiMeti  ▼.  Antrobut,  4  Sim.  612. 

(3)  See  Spade  ▼.  Smith,  8  Boss.  611.    Or  by  dis-. 
barsemenU  in  the  schooling,  feeding,  or  clothing  of  an 
Intestate's  children  subsequently  to  his  decease ;  see 
OiU9  V.  Bfficn,  1  SUrk,  32. 

(4)  Bee  1  Nels.  Ab.  962. 

(6)  See  Wineheombe  y.  Bithoprf"  Winekstter,  Hob. 
107 ;  Noy.  189. 

(6)  See  Seaman  ▼.  JBverad,  9  Lev.  40. 

(7)  See  Hayward  ▼.  KinMty,  12  Hod.  573. 

(8)  See  GikodfelUno  r.  Burehett,  2  Vem.  299. 

(9)  Id. 

(10)  Br^wn  ▼.  Litton,  I  P.  WflM.141. 

(11)  See  Wilkes  t.  Steward,  Coop.  Rep.  6.  and 
2  Cox's  Rep.  1 ;  but  see  Harden  ▼.  Parsons,  1  Eden. 
145. 

(12)  See  Hutehinmmr,  Hammond,  3  Bro.Ch«Bep, 
147;  Franklin  ▼.  Firth,  id.  433;  Cooiier  ▼.  JDouglae, 
2.  id.  231. 


FRIVOLOUS  SUITS  ACT. 


Vic.  3  &  4,  cap.  24. 

An  Act  to  repeal  part  of  an  Act  of  the  forty- 
third  year  of  the  reign  ofQ^ueen  Elizabeth^ 
intituled  '*  An  Act  to  avoid  trifing  and 
frivolous  suits  in  law  in  her  Majesty's 
CourU  in  Westminster,*'  and  of  an  Act  of 
the  twenty-second  and  twenty-third  year 
of  the  reign  of  King  Charles  the  Second, 
entituled  *«  An  Act  for  laying  imposilions 
on  proceedings  at  law;*'  and  to  mahe 
further  provisions  in  lieu  thereof 

3dy«Zy,  1840. 

Whereas  an  Act  passed  in  the  forty- third. 
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year  of  the  feign  'of  Queen  Elizabeth,  entituled, 
*'  An  Act  to  avoid  trifling  and  frivolous  suits  in 
law  in  her  Majesty's  Courts  in  Westminster/' 
and  another  Act  in  the  twenty-second  «nd 
twenty* third  years  of  the  reign  of  King  Charles' 
the  second,  intituled  *'  An  Act  for  laying  impo- 
sitions on  proceedings  at  law/*  which  recites  tnat 
many  gooa  subjects  of  this  realm  have  been  and 
daily  are  undone  by  such  suits,  contrary  to  the 
intention  of  the  said  statute  of  Queen  Elizabeth ; 
but  the  same  evil,  notwithstanding,  doth  still 
prevail  and  increase^  and  it  is  expedient  to  make 
further  provisions  for  the  prevention  thereof: 
Now  be  it  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  the  said 
recited  Act  of  the  forty-third  of  Elizabeth,  so 
ftur  as  it  relates  to  costs  in  actions  of  trespass, 
or  trespass  on  the  case,  and  so  much  of  the 
twenty-second  and  the  twenty-third  of  Charles 
the  Second  as  relates  to  costs  in  personal  actions, 
be  and  they  are  hereby  repealed. 

II.  And  be  it  further  enacted,  That  if  the 
plaintiff  in  any  action  of  trespass,  or  of  trespass 
on  the  case,  brought  in  any  of  her  Majesty's 
Courts  at  Westminster,  or  in  the  Court  of  Com- 
mon Pleas  at  Lancaster,  or  in  the  Court  of  Com- 
mon Pleas  at  Durham,  shall  recover  by  the 
verdict  of  a  jury  less  damages  than  forty  shil- 
lings, such  plahitiff  shall  not  be  entitled  to  re- 
cover or  obtain  from  the  defendant,  in  respect  of 
such  verdict,  any  cost  whatever,  whether  it  shall 
be  given  upon  any  isssue  or  issues  tried^  or 
judgment  shall  have  passed  by  default,  unless 
the  judge  or  presiding  o£Bcer  before  whom  such 
verdict  shall  be  obtained  shall  immediately  after- 
wards certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  on  the  writ  of  inquiry,  that 
the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the 
trespass  or  grievance  for  which  the  action  shall 
have  been  brought,  or  that  the  trespass  or  griev- 
ance in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious. 

III.  Provided  always,  and  be  it  further 
enacted,  That '  nothing  herein  contained  shall 
extend  to  or  be  construed  to  extend  to  deprive 
any  plaintiffs  of  costs  in  any  action  or  actions 
brought  for  a  trespass  or  trespasses  over  any 
lands,  commons,  wastes,  closes,  woods,  planta- 
tions, or  enclosures,  or  for  entering  into  any 
dwellings,  outbuildings,  or  premises  in  respect 
of  which  any  notice  not  to  trespass  ttfereon  or 
therein  shall  have  been  previously  served^  by  or 
on  behalf  of  the  owner  or  occupier  of  the  land 
trespassed  over,  upon  or  left  at  the  last  reputed 
or  known  place  of  abode  of  the  defendant  or 
defendants  ia  such  action  or  actions. 


SMALL  TENEMENTS  ACT. 
1  &  2  Vict.  c.  74.~Pasied  \Oth  Aug.  1839. 

An  Act  to  facilitate  the  Recovery  of  Pot- 
session  of  Tenements  after  due  DetermnO' 
turn  of  the  Tenancy • 

This  beneficial  Statute  to  Landlords  of  | 
Tenements  at  a  rent  under  i620.  a-year, 
saving  them  the  expense  and  delay  of  pro- 
ceedings by  Ejectment  to  recoTer  posses* 
sion,  where  a  tenant  refuses  to  qait  at  the 
determination  of  his  tenancy*  ia  now  getting 
into  fhll  work  throngboat  the  coantry.  It 
becomes  necessary,  therefore,  that  our  rea- 
ders should  have  its  cont<ent8. 

Sec.  I.  enacts.  That  from  and  alter  the  passbg 
of  this  Act,  when  and  so  soon  as  the  tens  or 
interest  of  the  tenant  of  any  house,  land,  or  odor 
corporeal  hereditaments  held  by  him  at  will  at 
for  any  term  not  exceeding  seven  years,  eitha 
without  being  liable  to  the  payment  of  any  rest 
or  at  a  rent  not  exceeding  the  rate  of  £20. 
a-year,  and  upon  which  no  fine  shall  have  beea 
reserved  or  made  payable,  shall  hsTe  ended  a 
shall  have  been  duly  determined  by  a  l^al  noda 
to  quit  or  otherwise,  and  such  tenant  or  f  if  sacs 
tenant  do  not  actually  occupy  the  premises.  4 
only  occupy  a  part  thereof,)  any  person  by  vhea 
the  same  or  any  part  thereof  shall  be  then  actu- 
ally occupied  shall  neglect  or  refuse  to  quit  aaf 
deliver  up  possession  of  the  premises  or  of  M 
part  thereof  respectively,  it  shall  be  lawfbl  {a 
the  landlord  of  the  said  premises  or  his  ageot  « 
cause  the  person  so  neglecting  or  refosing  to  qd 
and  deliver  up  possession  to  be  served  (m  tb 
manner  hereinafter  mentioned)  with  a  wiicfl 
notice,  in  the  form  set  forth  in  the  achedale  t 
this  Act,  signed  by  the  said  landlord  or  his  agett 
of  his  intention  to  proceed  to  recover  possesrau 
under  the  authority  and  according  to  the  BBoi 
prescribed  in  this  Act ;  and  if  the  tenant  or  oca 
pier  shall  not  jhereupon  appear  at  the  time  c 
place  appointed,  and  show  to  the  satisCuticc 
the  justices  hereinafter  mentioned  reasocub' 
oause  why  possession  should  not  be  given  ucdt 
the  provisions  of  this  Act,  and  shall  still  Degl« 
or  refuse  to  deliver  up  possession  of  the  p^Etk 
or  of  such  part  thereof  of  which  he  is  then  i 
possession  to  the  said  landlord  or  his  ages:, 
shall  be  lawful  for  such  landlord  or  agent  to  i*' 
to  such  justices  proof  of  the  holding  and  of  v\ 
end  or  other  determination  of  the  tenancy,  v« 
the  time  or  manner  thereof,  and  where  the  i" 
of  the  landlord  has  accrued  since  the  letting 
the  premises,  the  right  by  which  he  claixcs  i" 
Ipossessioni  and  upon  proof  of  senm  of  the  >^ 
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ice,  and  of  the- neglect  or  refusal  of  the  tenant  or 
ccupier,  as  the  case  may  be,  it  shall  be  lawful 
)r  the  justices  acting  for  the  district,  division,  or 
iace  within  which  the  said  premises  or  any  part 
iiereof  shall  be  situate,  in  petty  sessions  assem- 
led,  or  any  two  of  them,  to  issue  a  warrant  un- 
er  their  hands  and  seals  to  the  constables  and 
Esce  officers  of  the  district,  division,  or  place 
ithin  which  the  said  premises  or  any  part 
iereof  shall  be  situate,  commanding  them, 
Ithin  a  period  to  be  therein  named,  not  less 
liD  twenty *one  nor  more  than  thirty  clear  days 
DID  the  date  of  such  warrant,  to  enter  (by  force 
needfiil)  into  the  premises,  and  give  |x>ssession 
'the  same  to  such  landlord  or  agent :  Provided 
wajs,  that  entry  upon  such  warrant  shall  not  be 
aie  on  a  Sunday,  Oood  Friday y  or  Christmas 
t^i  or  at  any  time  except  between  the  hours  of 
ne  in  the  morning  and  four  in  the  afternoon  : 
niTided  also,  that  nothing  herein  contained 
all  be  deemed  to  protect  any  penon  on  whose 
•plication  and  to  whom  any  such  warrant  shall 
granted  from  any  action  which  may  be  brought 
ainst  hira  by  any  such  teimnt  or  occupier,  for 
in  respect  of  such  entry  and  taking  possession, 
lere  such  peison  had  not  at  the  time  of  grant- 
,^the  same  lawful  right  to  the  possession  of  the 
ne  premises:  Provided  also,  that  nothing 
rein  contained  shall  affect  any  rights  to  which 
f  person  may  be  entitled  as  out-going  tenant 
the  custom  of  the  country  or  otherwise. 
Sec.  II.  enacts.  That  sucb  notice*  of  appliea- 
n  intended  to  be  made  under  this  Act  may  be 
ved  either  personally  or  by  leaving  the*  same 
'b  some  person  being  it>  and  apparently  resid- 
[  at  the  place  of  abode  of  the  person  so  hold- 
:  over  as  aforesaid^  and  that  t&e  person  serving 

same  shall  lead  over  the  same  to  the  person 
red  or  with  whom  the  same  shall  be  left  as 
resaid,  and  explain  the  purport  and  intent 
neof :  Piovided  that  if  the  person  so  holding 
r  cannot  be  found,  and  the  place  of  abode  d[ 
h  person  sball  either  not  be  known  or  admis- 
t  thereto  cannot  be  obtained  for  serving  such 
unons,  the  posting  up  of  the  said  summons 
$ome  conspicuous  part  of  the  premises  so  held 
r  shall  be  deemea  to  be  good  service  upon 
h  person. 

»€c.  III.  enacts,  That  in  every  case  in  which 
person  ta  whom  any  such  warrant  shall  be 
ited  had  not  at  the  time  of  granting  the  same 
ful  right  to  the  possession  of  the  premises,  the 
lining  of  any  such  warrant  as  aforesaid  shall 
ieemed  a  trespass  by  him  against  the  tenant  or 
i^ier  of  the  premises,  although  no  entry  shall 
made  by  virtue  of  Che  warrant ;  and  in  case 

such  tenant  or  occupier  will  become  bound 
1  two  sureties-  as  hereinafter  provided,  to  be 
roved  of  by  the  said  justices,  in  such  sum  as 
hem  shall  seem  reasonable,  regard  being  had 


to  the  value  of  the  premises  and  to  the  probable 
costs  of  an  action,  to  sue  the  person  to  whom 
such  warrant  was  granted  with  effect  and  without 
delay,  and  to  pay  all  the  costs  of  the  proceeding 
in  such  action  in  case  a  verdict  shall  psss  for  the 
defendant,  or  the  plaintiff  shall  discontinue  or 
not  prosecute  his  aaion  or  become  nonsuited 
therein,  execution  of  th&  warrant  shall  be  delayed 
until  judgment  shall  have  been  given  in  such 
action  of  trespass  ;  and  if  upon,  the  trial  of  such 
action  of  trespass,  a  verdict  shall  pass  for  the 
plaintiff,  such  verdict  and  judgment  thereupon 
shall  supersede  the  warrant  so  granted,  and  the 
plaintiff  shall  be  entitled  to  double  costs  in  the 
said  action  of  trespass. 

Sec.  IV.  enacts.  That  every  such  bond  as 
hereinbefore  mentioned  shall  be  made  to^the  said 
landlord  or  his  af  ent,  at  the  costs  of  such  land- 
lord or  agent,  and  shall  be  wproved  of  and,signed. 
by  the  said  justices  :  and  if  the  bond  so  taken  be 
forfeited,  or  if  upon  the  said  trial  of  the  action 
for  securing  the  trial  of  which  such  bond  was 
given  the  judge  by  whom  it  shall  be  tried  shall 
not  indorse  upon  tne  record  in  court  that  the  coa- 
dition  of  the  bond  hath  been  fulfilled,  the  party 
to  whom  the  bond  shall  have  been  so.  made  may 
bring  an  action,  and  recover  thereon  :  Provided 
always,  that  the  court  where  such  action  as  last 
aforesaid  shall  be  brought  may,  by  a  rule  of 
court,  give  such  relief  to  the  parties  upon  such 
bond  as  may  be  agreeable*  to  justice,  and  such 
rule  shall  have  the  nature  and  effect  of  a  defeas- 
ance to  such  bond. 

Sec.  V.  enacts,  That  it  shall  not  be  lawful  to 
bring  any  action  or  prosecution  against  the  said 
justices  by  whom  such  warrant  as  aforesaid  shall 
have  been  issued,  or  against  any  constable  or 
peace  officer  by  whom  such  warrant  may  be  exe« 
cuted,  for  issuing  such  warrant  or  executing  the 
same  respectively,  by  reason  that  the  person  on 
whose  application  the  same  shall  be  granted  had. 
not  lawful  right  to  the  possession  of  the.  pre- 
mises. 

Sec.  VI.  aiacts,  That  where  the  landlord  at 
the  time  of  applying  for  suck  warrant  as  afore- 
said had  lawful  right  to  the  possession  of  the  pre- 
mises, or  of  the  part  thereof  so  held,  over  as  afore- 
said, neither  the  said  landlord  nor  his  agent,  nor 
any  other  person  acting  in  his  behalf,  shall  be 
deemed  to  be  a- trespasser  by  reason  merely  of 
any  irregularity  or  informality  in  the  mode  of 
proceeding  for  obtainhig  possession  under  the 
authority  of  this  Act,  but  the  party  aggrieved 
may,  if  he  think  fit,  bring  an  action  on  the  case 
for  such  irregularity  or  informality,  in  which  the 
damage  alleged  to  be  sustained  thereby  shall  be 
specially  laid,  and  may  recover  full  satisfaction 
for  such  special  damage,  with  costs  of  suit :  Pro- 
vided that  if  the  special  damage  so  laid  be  not 
proved,  the  defendant  shall  be  entitled  to  a  ver- 
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diet,  and  that  if  proved,  bat  assessed  by  the  jury 
at  any  sum  not  exceeding  5^.,  the  plaintiff  shall 
recover  no  more  costs  than  damage?,  unless  the 
judge  before  whom  the  trial  shall  have  been  held 
shall  certify  upon  the  back  of  the  record  that  in 
his  opinion  full  costs  ought  to  be  allowed. 

Sec.  VII.  enacts,  That  in  construing  this  Act 
the  word  «' premises"  shall  be  taken  to  signify 
knds,  houses,  or  other  corporeal  hereditaments ; 
and  that  the  word  *<  person  "  shall  be  token  to 
comprehend  a  body  politic,  corporate  or  colle- 
giate, as  well  as  an  individual ;  and  that  every 
word  importing  the  singular  number  shall,  where 
necessary'  to  give  full  effect  to  the  enactments 
herein  contoined,  be  deemed  to  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one 
person  or  thing  ;  and  that  every  word  importing 
the  masculine  gender  shall  where  necessary  ex- 
tend  arid   be   applied  to  a  female  as  well  as  a 
male ;  and  that  the  term  •*  landlord  "  shall  be 
understood  as  signifying  the  person  entitled  to 
the  immediate  reversion  of  the  premises,  or  if  the 
prropcrty  be  held  in  joint-tenancy,  coparcenary, 
or  tenancy  in   common,  shall  be  understood  as 
signifying  any  one  of  the  persons  entitled  to  such 
reversion  ;  and  that  the  word  *'  agent  '*  shall  be 
taken  to  signify  anv  person  usually  employed  by 
the  landlord  in  letting  of  the  premises  or  in  the 
collection  of  the  rents  thereof,  or  especially  au- 
thorized to  act  in  the  particular  matter  by  writ- 
ing under  the  hand  of  such  landlord. 

Sec.  VIII.  The  Act  shall  not  extend  to  Scot- 
land or  Ireland. 


SCHEDULE  to  which  this  Act  refers. 


Form,  No.  1. 
Nonci  of  Owner's  Intention  to  apply  to 
JusTicBs  to  recover  Possession. 
I  [owner,  or  agent  to  the 

owner,  as  the  case  may  be,]  do  hereby  give  you 
notice,  that  unless  peaceable  possession  of  the  te- 
nement [shortly  describing  itj  situate 

which  was  held  of  me,  or  of  the  said 
[as  the  case  may  be]  under  a  tenancy  from  year 
to  year,  or  [as  the  case  may  be],  which  expired 
[or  was  determined]  by  notice  to  quit  from  the 
said  or  otherwise  [as  the  case  may 

be]  on  the  day  of  ,  and  which  te- 

nement is  now  held  over  and  detoined  from  the 
said  be  given  to  [the  owner  or 

agent]  on  or  before  the  expiration  of  seven  dear 
days  from  the  service  of  this  notice,  I 
shall  on  next  the  day  of 

at        of  the  clock  of  the  same  day,  at 

,  apply  to  Her  Majesty's  justices  of  the 
peace  acting  for  the  district  of  [being  the 

district,  division,  or  place  in  which  the  said  tene- 
ment, or  any  part  thereof,  is  situate],  in  petty 
sessions  assembled,  to  issue  their  warrant  direct- 
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ing  the  constables  of  the  said  district  tofotor 
and  take  possession  of  the  said  teDcnieiit,  and  to 
ejeci  any  person  thcEefirom* 
Dated  this 

(Signed) 
To  Mr.  [Oinicr  or  agnt] 

Form,  No.  2. 

Complaint  before  Two  Justices. 

The  complaint  of  [owner  or  i^ 

&c.  as  the  case  may  be,]  made  before  us,  two«( 

Her  Majesty's  justices  of  the  peace  acting  (or  \bc 

district  of  ,  in  petty  session  assemlM 

who  saith  that  the  said  did  let  to 

a  tenement,  consisting  of 

under  the  rent  of  ,  and 

the  said  tenancy  expired  [or  was  determiiiedlM 

notice  to  quit,  given  by  the  said  , » t 

case  may  be,]  on  the         day  of  aad 

on  the  day  of  the  said 

serve  on  [the  tenant  over-holding]  a 

tice  in  writing  of  his  intention  to  apply  to 

cover  possession  of  the  said  tenement  (a 

cate  of  which  notice  is  hereto  annexed)  bj  f 

ing,   &c.  [describing  the  mode  in   which  ^ 

service  was  effected] ;  and  that  notwithstiixb| 

the  said  notice  the  taid  refused  [or  le 

glected]  to  deliver  up  possession  of  the  said  leae 

ment,  and  still  detains  the  same. 

(Signed) 
Taken  the  day  of  before  os 

(Signed) 

A  duplicate  of  the  notice  o/imtenfm*^ 
apply  is  to  be  annexed  to  Udi  complnai 

FoRM>  No.  3. 

Warrant  to  Peace  Ofpicbrs  to  take  is 

give  Possession. 
Whereas  [set  forth  the  complaint],  we,  rvp 
Her  Majesty's  Justices  of  the  peace,  in  pet? 
sessions  assembled,  acting  for  the  of 

do  authorise  and  command  you,  on  an?  it 
within  days  from  the  date  hereof  C^^ 

on  Sundays,  Christmas-day,  and  Good  Friday. : 
be  added  if  necessary],  between  the  hoars  of 
in  the  forenoon  and  four  in  the  afternoon,  ; 
enter  (by  force,  if  needful,)  and  with  or  vi:hb: 
the  aid  of  the  owner  or  agent,  as  ^ 

case  may  be,  or  anv  other  person  or  pen-t 
whom  you  may  think  requisite  to  call  to^m 
assistance,  into  and  upon  the  said  tenemeat 
to  eject  thereout  any  person,  and  of  the  said  t 
nement  full  and  peaceable  posaessioo  to  detf«i 
to  the  said  [the  owner  or  agent] 

Given  under  our  hands  and  seals  tha 
day  of 

To  and  all  other  oonatshtes 

and  peace  officers  acting  fv  tie 
district  of 


Law  Reports. 


183 


9mpf  rfal  |latl(amritt« 


HOUSE  OF  LORDS,  July  10. 

ADMINISTRATION    OP    JUSTICE    BILL 

The  LordChancbllor  moTed  that  the  House 
esolve  it«elf  into  a  Committee  on  this  Bill.  His 
Lordship  said,  that  the  Committee  which  had  sat 
jpon  the  Bill  had  suggested  an  alteration  which 
le  was  anxious  to  state  : — ^The  Bill  left  the  ap- 
X)  til tment  of  successors  to  the  two  Vice-Chan- 
el iors  in  the  hands  of  the  Crown^  and  the  alte- 
ation  proposed  was,  that  the  Crown  should  only 
ijve  the  power  of  appointing  a  successor  to  one, 
ind  that  the  other  should,  in  the  first  instance, 
ye  on  I J  appointed  for  life,  thus  rendering  it  ne- 
ressarj,  upon  his  death,  to  apply  to  Parliament 
o  appoint  a  successor. 

Lord  Lyndhurst  said,  that  the  Committee 
lad  examined  the  whole  of  the  subject  with  the 
rreatest  minuteness,  and  had  been  perfectly  una- 
limotis  upon  every  point  suggestied. 

The  Bill  then  passed  with  the  proposed  alte- 
^tions.  ■ 

July  16. 

Read  a  third  time  and  passed. 

July  14. 

COPYHOLD    ENFRAiNCHISEMEKT   BILL. 

Lord  Brougham  withdrew  this  Bill.  His 
Lordship  observed,  that  when  he  first  brought  in 
his  Bill  he  had  wished  it  to  be  referred  to  a 
delect  Cominittee,  and  after  some  delay  that  had 
)een  done.  The  Committee  had  sat  for  some 
ime,  and  a  period  of  the  session  had  now  arrived 
rhich  made  him  feel  that  he  could  hardly  hope 
o  get  the  Bill  passed  this  session.  If  he  were  to 
>roceed  with  the  Bill,  it  could  not  be  setit  down 
o  the  other  House  of  Parliament  before  the  end 
»f  this  month,  and  that  was  a  sufficient  reason  for 
its  withdrawing  it.  He  would  add,  that  this 
:  rcumstance  presented  the  only  reason  for  with- 
Irawing  it,  because,  with  the  exception  of  the 
rompulsory  clauses,  he  was  confident  that  he 
ihould  have  obtained  the  consent  of  the  Select 
'ommittee.  He  would  withdraw  the  Bill  now, 
lut  he  had  no  doubt  whatever  that  this  important 
3:11  would  receive  the  sanction  of  the  Legisla- 
ure  early  next  session. 

Ix>Td  Lvndhurst  said,  that  in  his  opinion  his 
loble  friend  was  perfectly  right  in  withdrawing 
he  measure,  upon  a  pledge  that  he  would  bring 
t  forward  early  in  the  next  session  of  Parliament. 
Iheir  lordships  had  been  so  much  occupied  with 
:he  Chancery  Committee  from  day  to  day,  and  in 
ua  as  often  as  his  noble  and  learned  friend  on 
the  woolsack  could  attend,  that  it  was  impossible 
Lo  consider  the  details  of  his  noble  friend  s  bill. 

Lord  Redesdalb  stated,  that,  under  existing 
circumstances,  he  should  withdraw  the  Bill  which 


he  had  himself  introduced  on  the  tame  subjectf 
and  bring  it  forward  early  next  session,  in  order 
that  their  lordships  might  have  an  opportunity  of 
comparing  the  merits  of  the  two  measures. 

%aiD  ttryorifi* 

HOUSE  OF  LORDS,  July  9. 

APPEALS. 
BOOTH  AND  OTHERS,  DIRECTORS  OP  THE  LOKDON 
JOINT  STOCK  COMPANY  V.TBE  GOVERNORS  AND 
COMPANY  OP  THE  BANK  OF  ENGLAND. 

TheeoeclunveVsLWiLT&Q^  claimed  by  tkeBAVK 
OF  Enolak D  over  other  Banking  Compa- 
nies/or  accepting  Bills  of  Exchange  Aao- 
ing  lets  than  six  months  to  run. —  Whether 
it  is  lawful  for  a  Joint  Stoch  Banking  Cont'- 
pany  {consisting  of  more  than  six  persons) 
to  contract  with  a  foreign  Banhj  by  which 
the  latter  may  draw  Bills  of  Exchange 
upon  the  Manager  of  the  Joint  Stoch  Banh 
in  his  individual  capacity,  and  not  as  Ma- 
nager^ payable  at  the  Joint  Stoch  Banh^ 
and  having  less  than  six  months  to  ruTU — 
The  due  payment  of  such  Bills  being  gua- 
ranteed by  the  Trustees  of  the  Joint  Stoch 
Bank  making  its  funds  responsible. 
This  was  an  Appeal  from  an  Order  of  the 
Master  of  the  Kolls  made  in  June,  1837,  of  the 
very  first  importance  to  Joint  Stock  Banking 
Companies  and  to  the  commercial  world  at  large. 
Sir  W»  FoUett  and  Mr,  Kindersley  appeared 
for  the  Appellants,  and  Sir  F,  Pollock  and  Mr* 
Pemberton  for  the  Respondents. 

The  facts  as  shewn  by  the  Bill,  are  these — 
The  following  Prospectus  was  issued  for  the 
purpose  of  establishing^  a  Bank  in  London,  to  be 
called  The  London  Joint  Stock  Bank.  ••  The 
London  Joint  Stock  Bank,  Princes  Street y  Man* 
sion  House,  Capital  3  Millions,  in  6000  shares 
of  ^50.  each.  Directors  Sir  Felix  Bottth^ 
Bart.,  Wm.  Miller  Christy,  (and  16  others) 
George  Pollard^  Esq,  Manager.  The  business 
of  the  Bank  is  conducted  on  the  following  prin- 
ciples. Accounts  of  parties  properly  introduced, 
are  received  agreeably  to  the  present  custom  of 
London  bankers,  with  this  advantage,  that  inte- 
rest is  allowed  on  correct  accounts,  and  on  depo- 
sits, on  the  first  day  of  every  month,  at  the  rate 
of  £'2.  percent,  on  the  smallest  balance,  which 
may  appesr  to  the  credit  of  each  account  at  the 
close  of  any  days  during  the  preceding  month. 
Sums  of  money  received  on  deposit,  at  such  rate 
of  interest,  and  for  such  periods  as  may  he  agreed 
upon,  reference  beinf  fiad  to  the  state  of  the 
money  market,  and  if  required,  bills  or  promis- 
sory notes  at  not  less  than  six  months'  date,  will 
be  delivered  to  the  depositors  in  lieu  of  receipts 
for  sums  not  less  than  £  1 00.  interest  at  the  rate 
of £'2.  \0s.  percent,  allowed  on  sums  not  ex- 
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ceeding  £2000.,  deposited  without  special  agree- 
roenty  which  mav  be  withdrawn  at  auy  time  on 
giving  ten  days  notice.  The  agency  of  joint 
stock,  and  other  country  and  foreign  banks,  un- 
dertaken on  such  terms  as  may  be  agreed  upon. 
Investment  in,  and  sales  of  all  descriptions  of, 
British  and  foreign  securities,  bullion,  specie,  &c. 
effected ;  dividends  received,  and  every  other  de- 
scription of  banking  business,  and  money  agency 
transacted.  A  bill  committee  of  the  directors 
sit  daily,  from  12  to  2  o'clock,  to  receive  appli- 
cations for  discounts,  which  are  considered  confi- 
dential, and  promptly  decided  upon.  The  board 
of  directors  meet  weekly  when  a  full  statement 
of  the  affairs  of  the  bank  is  laid  before  them." 
That  the  bank  was  esUblished  in  Oct  1836, 
the  defendants  were  the  directors  and  manager, 
and  were  all  partners  or  shareholders  except  the 
manager. 

That  the  plaintiffs  had  discovered  that  the  ob- 
ject and  design  of  the  said  company  was  not  only 
to  carry  on  the  business  of  a  Bank  of  deposit, 
but  to  borrow,  owe,  and  take  up  money  on  their 
bills  or  notes,  at  a  shorter  date  than  six  months, 
from  the  issuing  thereof,  in  violation  of  the  pri- 
Yileges  of  the  plaintiffs.  1 

That  a  bank  at  Kingston,  Uppbr  Canada, 
in  North  America, called  ''The  Commercial 
Bank,  Midland  District,"  had  previously  to 
May,  1 837,  commenced  drawing,  and  had  in  fact 
drawn  divers  bills  of  exchange,  payable  at  less 
than  six  months  from  the  time  of  the  accept 
tance,  upon  the  London  Joint  Stock  Bank, 
and  that  such  bills  of  exchange  had  been  acceptect 
by  that  Bank,  and  that  such  bills  had  been  drawn 
and  negotiated  with  a  view  to  maintain  a  circu- 
lation of  paper-money  for  the  benefit  of  the  Lon- 
don Joint  Stock  Bank. 

That  on  the  26th  of  April,  1837,  the  Secre- 
tary of  the  London  Joint  Stock  Bank  ad- 
dressed the  following  letter  to  the  plaintiffs : — 

'*  Gentlemen,-— Having  received  n-om  a  trans- 
atlantic bank  the  offer  of  their  agency,  which 
would  involve  the  necessity  of  the  bank  accept- 
ing their  drafts,  payable  at  a  shorter  date  than 
six  months,  the  Directors  of  this  Bank  are  de- 
sirous of  knowing  whether  the  Directors  of  the 
Bank  of  England  would  interpose  any  di£B- 
culty  in  the  way  of  the  Bank  accepting  such 
drafts. — I  have  the  honour  to  be,*'  &c. 

To  this  the  following  reply  was  given — 

«•  Bank  of  England,  27th  Apnl,  1837. 

*'  Sir, — 1  am  desired  to  acknowledg^e  the  re- 
ceipt of  your  letter  of  the  26th  inst.  addressed  to 
the  Governor  and  Court  of  Directors  of  the 
Bank  of  England,  in  which  you  asked  whe- 
ther the  Directors  of  the  Bank  of  England 
would  interpose  any  difiSculty  in  the  way  of 
the  London  Joint  Stock  Bank  accepting  drafts 
payable  at  a  shorter  date  than  six  months,  and 


in  reply  I  have  to  state,  that  aoch  acoeptancet 
would  be  an  infringement  of  the  priTileges  of 
the  Bank  of  England,  and  as  respects  the 
public  would  be  illegal  and  void,  axid,  con&e* 
quently,  could  not  be  permitted  by  this  corpora- 
tion." 

That  notwithstanding  such  reply,  at  the  end  cf 
Sept.  1837,  the  plaintiffs  received,  ai&ong  vari- 
ous bills  of  exchange  which  formed  part  of  re- 
mittances Bepi  to  them  fromCaiuu/a,  a  IhD  of  ex- 
change drawn  by  the  President  of  the  Com- 
mercial Bank,  Midland  District,  upon  the 
London  Joint  Slock  Bank,  as  follows : — 

*' £\QQQ.  Sterling.  Kingston^  Upper  Ca- 
nada, 26th  of  July,  1837,  Sixty  days  a&rfigbt, 
pay  this  my  1st  of  exchange,  2nd  and  3rd  no- 
paid,  to  the  order  of  F.  A,  Harper,  Cashier,  the 
sum  of  £1000.  sterling  value  received,  vhifb 
place  to  the  account  of  the  Commercial  Bank, 
Midland  District,  with  or  without  further  adnce. 
John  S,  Cartwright,  President.  To  Gtor^ 
Pollard,  Esq,  Manager,  London  Joint  St«d 
Bank,  London,** 

That  the  plaintiffs  presented  this  bill  for  ac- 
ceptance at  the  London  Joint  Stock  Bank, 
which  was  accepted  by  George  Pollard  u 
manager  of  the  said  bank  as  follows. — ''Ac- 
cepted 2d  October,  1837,  at  the  Umdeen  Joks 
Stock  bank,  George  Pollard" 

That  the  word  '^  at "  was  firaudulendy  intro- 
duced for  the  purpose  of  defrauding  the  plalu- 
tiffs  and  the  public  ;  and  that  the  bill  was  reaih 
accepted  by  the  London  Joint  Stock  Bank,  and 
that  such  company  held  themselves  and  then 
assets  liable  to  pay  the  same  ;  that  the  plainufe 
caused  the  bill  again  to  be  taken  to  the  office  cf 
the  London  Joint  Stock  Bank,  and  required  ao 
acceptance  in  words  according  to  tlie  tenor  of 
the  bill ;  but  that  one  of  the  clerks  stated  tba: 
such  acceptance  was  sufficient,  and  that  the  bani 
were  ready  to  discount  the  bill. 

That  on  the  2Hth  of  October,  1837,  tbf 
plaintiffs  caused  their  solicitors  to  write  tht 
following  letter  to  the  defendents: — ^'GcDtle* 
men, — The  attention  of  the  Governor  tA 
Directors  of  the  Bank  of  England  has  hero 
drawn  to  bills  of  exchange  which  have  recemlj 
appeared,  drawn  by  a  bank  in  Upper  Caaadut 
for  which,  it  appears  you  act  as  London  ageos^ 
upon  your  manager,  and  accepted  at  yonr  o£Bc(. 
The  Bank  are  advised,  that  the  acoepuscecf 
such  bills,  having  less  than  six  months  to  nm  ii 
a  violation  of  their  exclusive  privilege ;  and  vc 
are  therefore  requested  to  kxiow  whether  ii  is 
intended  to  persist  in  the  practice,  as  in  tbi 
case  we  are  instructed  to  take  immediate  p*^ 
ceedings  to  obtain  an  injunction  from  a  court  of 
equity.        We  are,  &c.  Frbshfielo  and  So^."^ 

To  which  was  given  tlie  following  answer  :— 
'*  London  Joint  Stock  Bank,  2nd  NinemU^. 
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837.    Gentlemen,— Tour  letter  of  the  26th 
tit.,  addressed  to  the  directors  of  this  bank,  was 
lid  before  the  board  yesterday,  and  in  reply 
hereto,    I    am    instructed    to  state,   that   the 
lirectors  deny  that  any  practice  has  been  adop- 
ed  by  the  London  Joint  Stock  Bank,  which  is 
rioktion  of  the  exclusive  privilege  of  the  Bank 
f  England^  the   London  Joint    Stock   Bank 
erer   having  accepted,    nor  directed,  nor  au- 
borlzed  their  manager,  or  any  other  person,  to 
ccept  any  bills  of  exchange  having  less  than  six 
lonths  to  run.       I  am^  &c,  Michael  Boglb." 
The  bill  charged  that  the  directors  had  au- 
lorised    George    Pollard  to    accept   bills  of 
ichange    drawn    upon   the   company    in    the 
launer  and  form  in  which  the  bill  of  exchange, 
ated  the  25th  of  July^   1337,  had  been  ac- 
?pteJ  by  him ;  that  such  form  of  acceptance  had 
een  resorted  to  in  consequence  of  the  acts  of 
arliainent  giving  such  privilege,  to  the  plaintiffs, 
ith  intent  and  for  the  purpose  of  evading    or 
iuding  the  provisions  of  the  said  acts  or  some 
r  them,  or  of  avoiding  the  operation  thereof : 
i&t  the  defendant   George  Pollard  had  no 
)nnection    with    the    Commercial    Bank  of 
>pp€r  Canada,  except  as  agent,  manager,  or 
(rvant  of  the  London  Joint  Stock  Bank  ;  that 
le  bills    of  exchange  so  accepted  by   George 
^ollard  were  entered  io  the  bill  books  belong- 
ig  to  the  company,  and  paid  out  of  the  money 
elonging  to  the  bank.     And  prayed  that   an 
:count  might  be  taken  of  all  bilb  accepted  by 
» defendants  on  behalf  of  (he  Company  hav- 
ig  less    than    six   months    to   run   from    the 
me  of   acceptance,    and    particularly   on    all 
i>ls  drawn    upon   the    Company   accepted  by 
le  defendant,  George  Pollard,  or  any  agent  of 
ie  company,  in  the  form  in  which  the  bill  of 
ie25th  of  July,  1837,  was  accepted,  and  of 
le  gains  and  profits  of  the  company  made  by 
ich  acceptances  ;  and  that  it  mignt  be  declared 
at  the  accepting  such  bill  of  the  25th  of  July, 
38  a  fraud  upon  the  plaintiffs,  and  that  the 
fendants  might  be  restrained  from  accepting 
i  behalf  of  the  London  Joint  Stock    Bank 
ompany  any    bills  payable   at  less  than  six 
r)nihs  from  acceptance ;  and  from  accepting  any 
lis  in  the  form  in  which  the  bill  of  the  25th  of 
'dy,  1 837,  was  accepted ;  and  that  the  defen- 
int,   George    Pollard,    and  every  agent    or 
rrant  of  the  company  might  in  like  manner  be 
strained,  and  that  aU  the  defendants  might  in 
we  manner  be  restrained,  from  in  any  other  man- 
^r  borrowing  owing,  or  taking  up  in  England 
r  and  on  behalf  of  the  said  company,  any  sum 
sums  of  money  on  the  bills  or  notes  of  the 
id  company,  payable  on  demand,  or  at  any  less 
3}e  than  six  months  from  the  borrowing  thereof. 
AU  the  defendants  except  Mr.  Pollard  filed  a 
Int  and  several  answer;  and  Mr.  Pollard,  the  ma- 
tger,  who  was  not  a  partner  or  shareholder,  filed 


a  separate  answer.  It  appeared  from  the  answers 
that  30,000  shares  had  been  subscribed  for  by  the 
22nd  of  October  1837^  and  that  on  the  Slst  of 
October  1 837,  a  deed  was  executed  by  which  it 
was  provided  that  the  concerns  of  the  Company 
should  be  under  the  control  of  nineteen  directors, 
who  should  have  the  entire  management  of  the 
business  of  the  Company,  and  the  sole  power  of 
appointing  and  removing  the  manager  and  every 
other  officer  or  servant  of  the  Company  ;  that 
such  person  or  persons  as  the  directors  should 
by  any  resolution  or  minute  authorise,  should 
exclusively  have  power  to  sign,  draw,  indoise^ 
and  accept  all  bills  of  exchange  and  other  neeo- 
tiable  securities,  which  alone  should  be  binding 
upon  the  Company ;  and  each  of  the  directors 
and  shareholders  disclaimed  all  right  so  to  do, 
;  unless  he  should  be  expressly  authorised  by  the 
directors,  who  were  ta  have  the  entire  control 
and  disposition  of  the  capital  and  effects  of  the 
Company ;  and  the  manager  and  other  officers  of 
the  Company  were  placed  under  the  directors. 
The  directors  were  authorised  to  execute  any 
power  of  attorney  to  enable  any  other  person 
or  |)ersons  to  act  on  behalf  of  the  Company,  in 
any  transaction,  business,  or  thing,  which  should 
be  stated  in  such  power. 

On  the  19th  of^  November,  1836,  the  defend- 
ant, Georse  Pollard,  was  authorised  by  the  di- 
rectors exclusively  to  indorse  all  bills  of  exchange 
and  promissory  notes,  and  to  draw  such  cheques 
in  the  name  and  on  account  of  the  Company  as 
might  be  necessary  in  the  usual  course  of  busi- 
ness. On  the  14th  of  March  1837,  the  Lon- 
don Joint  Stock  Bank  received  a  letter  from  Mr. 
Harper,  the  secretary  of  the  Kingston  Commer- 
cial Bank,  in  Upper  Canada,  proposing  that  the 
London  Bank  should  become  their  agents,  re- 
ceiving drafts  from  the  Canada  Bank  payable  at 
sixty  days,  and  giving  the  Canada  Bank  a  credit 
for  that  time  to  the  amount  of  from  j£40,000.  to 
£60,000.  On  the  6th  of  May  1837,  the  di- 
rectors of  the  London  Joint  Stock  Bank  resolved 
that  a  communication  should  be  made  to  the 
Kingston  Commercial  Bank,  stating  their  readi- 
ness to  act  as  the  agents  of  the  Kingston 
Commercial  Bank,  upon  condition  that  all 
drafts  should  be  drawn  upon  and  accepted  by 
the  manager  of  the  London  Bank,  in  his  indivi- 
dual capacity.  On  the  same  day,  Mr.  Pollard 
wrote  a  letter  to  Mr.  Harper,  stating  that  by  the 
construction  pulf  upon  the  charter  of  the  Bank  of 
England  by  the  Court  of  Common  Pleas  and 
the  Master  of  the  Rolls, (a)  no  joint  stock  bank 
could  accept  bills  of  exchange  in  London,  or 
within  sixty-five  miles  of  London,  at  a  less  date 
than  six  months ;  and  suggesting  that  the  difficulty 
might  be  got  over  either  by  the  Kingston  Com- 


(a)  See  the  Bank  of  England  v.  Andenon,  2  Keen, 
328. 
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mercial  Bank  issaing  their  own  promissory  notes 
to  the  extent  of  j£4U,000,  payable  at  sixty  days  at 
the  London  Joint  Stock  Bank ;  or  by  drawing,  at 
sixty  days'  sight,  bills  upon  Mr.  George  Pollard, 
the  manager  of  the  London  Joint  Stock  Bank — 
the  due  payment  of  the  bills  accepted  by  the  man- 
ager to  be  guaranteed  by  the  London  Joint  Stock 
Bank.  Mr.  Harper  replied  on  the  21st  of  June 
1837,  that  the  board  of  the  Kingston  Commer- 
cial Bank  had  taken  into  consideration  the  two 
modes  proposed,  so  as  not  to  come  within  the 
power  of  the  acts  in  favour  of  the  Bank  of  Eng 
land,  and  preferred  that  of  drawing  on  the  ma- 
nager at  sixty  days ;  and  requesting  that  the  gua- 
rantee of  the  London  Joint  Stock  Bank  might 
be  sent  to  protect  the  drafts  of  the  president  of 
the  Kingston  Commercial  Bank.  The  directors, 
On  the  26th  of  July  183^,  resolved  to  accept  the 
agency  on  these  terms ;  and  on  the  29th  July 
1837,  the  trustees  wrote  a  letter,  undertaking 
that,  in  consideration  of  the  Kingston  Commer- 
cial Bank  keeping  a  banking  account  with  the 
London  Joint  Stock  Bank,  the  latter  would  pro- 
vide the  necessary  funds  to  pay  at  maturity  all 
such  bills  as  might  be  drawn  by  the  Kingston 
Bank  upon,  and  accepted  by,  Mr.  George  Pol- 
lard, manager  of  the  London  Bank,  such  bills 
beingaccepted  by  him  in  his  individual  capacity. 
With  this  guarantee  was  sent  a  counter-under- 
taking, to  be  executed  by  the  Kingston  Bank, 
that  they  would  pay  the  balances  due  to  the 
London  Bank,  which  was  returned,  signed  in 
due  form,  to  the  London  Bank.  The  president 
of  the  Kingston  Commercial  Bank  drew  the  bill 
of  exchange  dated  the  5th  of  July  1837,  in  anti- 
cipation of  the  ^arantee  being  sent  out.  This 
bill  was  protested  by  the  Bank  of  England  for 
non-acceptance,  but  was  ultimately  paid.  On 
the  6th  of  Oct.  1837,  Mr.  Pollard  suggested  an 
alteration  in  the  form  of  the  bills  of  exchange,  to 
Che  Canadian  Bank,  by  leaving  out  the  word 
«•  manager,''  and  directing  them  **  to  George 
Pollard,  Esq.  at  the  London  Joint  Stock  Bank." 
The  defendants  (the  directors)  denied  that  the 
bill  was  accepted  by  Mr.  Pollard,  as  manager 
of  the  company  on  their  behalf,  and  for  their 
benefit,  but  said  that  it  was  accepted  ou  behalf 
of  himself,  and  for  the  benefit  of  the  Kingston 
Commercial  Bank;  they  ('.enied  that  the  word 
^  at**  was  fraudulently  inserted  ;  and  also  denied 
that  they  hdd  themselves  or  the  assets  of  the 
company  responsible  or  liable  to  pay  the  bill ; 
but  they  stated  the  arrangement  maide  between 
the  London  Joint  Stock  Bank  and  the  Kingston 
Commercial  Bank ;  and  that,  in  conformity  there- 
witli,  they  had  out  of  monies  belonging  to  the 
Kingston  Commercial  Bank  in  their  possession, 
or  out  of  their  own  monies,  paid  all  the  bills  of 
exchange  of  the  Kingston  Commercial  Bank, 
drawn  upon  and  accepted  by  the  defendant, 
George  PoUarJ,  which  bills  were  sometimes  ad- 


dressed ''to  6.  Pollard,  Esqr.  msoager,  Loq* 
don  Joint  Stock  Bank,  London  ;  and  at  other 
times,  "to  G.  Pollard,  Esqr.  manager  of  the 
London  Joint  Stock  Bank,  London ;''  and  ii 
first  *'  accepted  at  the  London  Joint  Stock  Back, 
Geo.  Pollard  ;*'  and  afterwards,  '*  accepted  pij- 
able  at  the  London  Joint  Stock  Bank,  Geo. 
Pollard." 

Defendant,  George  Pollard,  admitted  that  k 
was  manager  of  the  London  Joint  Stock  Buk; 
and  that  the  only  connection  which  be  had  viih 
the  Kingston  Commercial  Bank  in  his  individial 
character  was,  in  accepting  their  bills  of  ei- 
change ;  and  that  the  bills  accepted  by  him  met 
paid  out  of  the  assets  of  the  company,  bai  he 
said  that  he  had  authority  to  indorse  bills  v4 
draw  cheques,  but  no  authority  to  accept  bills  oft 
exchange  on  behalf  of  the  company;  thattk 
bills  of  exchange  accepted  by  him  were  eotend 
in  a  private  account  kept  by  himself,  and  «!» 
paid,  were  entered  in  the  books  of  the  compa&r. 

The  Master  of  the  Rolls  granted  aolV 
junction,  restraining  the  London  Joint  Stock 
Bank  and  every  partner  therein,  and  the  deie> 
dant,  George  Pollard,  and  every  derk,  serrc4, 
or  agent  of  the  same,  from  accepting,  or  caosi^ 
to  be  accepted,  in  the  name  of  the  said  partn« 
ship,  or  in  the  name  of  the  said  George  Poik'^ 
or  any  other  name  on  behalf  of  the  said  ba^ik, 
in  the  courFC  of  their  banking  transactioBs,  arj 
bill  or  bills  of  exchange  payable  on  demaoci.  oi 
at  any  less  time  than  six  months  from  the  ac^^ep- 
tance  thereof.(6) 

This  appeal  now  came  on  for  aigumect  m 
the  part  of  the  Bank  of  England.  The  caac 
the  Bank  of  England  t.  Andersom  (c)  w 
relied  upon. 

On  the  part  of  the  London  Joint  Stock  Batk 
the  following  cases  were  cited  :  Thoma  t 
Bishop ;  (d)  Emly  v.  Lye  ;  (e)  Jackson  t 
Hudson  ;  (f)  Leadbitter  ▼.  Farrow ;  j 
Denton  ▼.  Rodie  i  (  A  }  South  Carolina  ^:-i 
V.  Case ;  {%)  WiUon  ▼.  Barthrop ;  (i)  Di 
Carrey  v.  Uill ;  (/)  Bramah  v.  Robert*.  {•) 

Tub  Lord  Chancsllor  said,  if  the  case  a 
the  Bank  of  England  v.  Anderson  was  to  }i 
taken  by  their  lordships  to  be  the  law,  then  ;b 
question  to  be  considered  would  b^  hov  a 
the  circumstances  of  that  case  created  aor  li 
tinction,  so  as  to  make  a  difierent  rale  of  li< 
applicable  to  the  facts  of  this  case  as  opposed ; 
the  case  of  the  Bank  of  England  v.  JW^* 
son.  In  proposing  questions  for  the  eonsiucn 
tion  of  the  judges,  the  object  of  their  lonyi- 
would  be  so  to  put  them  as  to  draw  from  t. 


(fr)  See  9  Keen,  496.    Booth  T.7%sBmiki^S^ 

(e)  8  Keen,  ft».  (h)  S  Canv-  ^'^   ^ 

(in  28tr.0d5.  (t>8Bair».lkC>B*ir 

(«>  16  East.  7 .  (*)  «  M«a.&  "^^  "^ 

CO  2  Camp.  447.  (I)  Mbe^lk  M-J?^ 

i^g)  5  Man.  k  Selw.  845.    {«)  9  Bi^K. ».  C  » 
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oroed  ]vAgt$  $n  opinion  how  far  the  ctrcnm- 
lances  which  vmried  the  two  cues  would  affect 
bat  decision  in  point  of  lew.  Now  here  were 
bree  circumstances  relied  on  as  distinguishing 
bat  case  to  which  he  had  referred  from  the  pre- 
ent.  First,  it  was  said  that  the  bill  which  was 
lere  accepted  was  an  inland  bill  of  exchange,  and 
hat,  in  the  present  case,  it  was  a  foreign  bill  of 
fichange.  Secondly,  it  was  insisted,  and  it  was 
he  most  important  circumstance,  no  doubt,  as 
^garded  the  mode  in  which  the  acceptance  was 
oade,  not  being  made  by  the  company,  or  in  the 
Kune  of  the  company,  but  by  Mr.  George  Pol- 
ird,  under  the  circumstances  which  appeared 
tpon  the  facts  of  the  case.  Then  it  was  said, 
ibirdly.  that  in  the  case  of  the  Bank  of  Eng- 
^Anii  T.  Anderson  J  it  was  a  fact  stated,  tliat  at 
be  time  the  company  accepted  the  bill,  they  had 
bds  in  hand  equal  to  the  amount  of  the  bUl  so 
iccepted.  in  the  present  case  the  contract  was 
iut  the  company  in  London  should  accept  bills 
—looking  to  the  company  in  Canada  remitting 
Qonev  in  time  to  meet  the  acoeptanoea  as  they 
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to  meet  such  acceptances  before  the  time  at  which 
they  would  become  payable  ? 

"  Fourthly.—Could  the  Bank  of  England 
maintain  any  action  against  the  London  Joint- 
stock  Bank  under  either  of  the  circumstances 
above  supposed  ?  " 

Lord  Chief  Justice  Tikdal,  on  behalf  of  the 
judges,  asked  for  time  to  consider  the  questions. 

PRIVY  COUNCIL  JUDICIAL  COMMITTEE. 
I     This  Court  is  adjourned. 

COURT  OF  CHANCERY,  July  1. 


m    RB  PACKWnOD. 

Akkuitants  fob  Litbs. — Power  of  the  Lord 
Chancellor  to  order  the  liolder  of  a  Rent- 
charge  upon  real  Estates  for  lives  to  pro* 
duce  the  lives  at  the  next  parish  church  to 
the  residence  of  tlie  cestnts  que  yie. 
Mr,  Whatley  applied  under  the  statute  6  Ann, 
c.  18.  with  an  affidavit  made  by  the  owner  of 
certain  lands,  upon  whose  real  estate  a  rent* 
mme  due.  He  did  not,  he  confessed,  see  any '  cham  had  been  granted  for  four  lives,  who  re- 
kinction  between  the  two  cases,  as  respected  sided  at  Camden-town  and  in  Tottenham  Court- 
be  bills  of  exchange,  being  in  one  case  an  in- 1  road,  and  who  deposed  as  to  his  belief  that  the 
and  bill,  and  in  the  other  a  foreign  bill  of  eX'\cestuis  fue  vie  were  dead,  and  that  the  holder  of 
hange,  because  the  object  of  the  Act  was  to'  the  rent-chsrge  concealed  that  fact  from  him, 
trotect  the  Bank  of  England.  His  lordship  |  which  brought  the  present  application  within  the 
hen  submitted  the  four  following  questions  for 'Statute.  The  cestuis  que  vie  all  resided  withm 
be  decision  of  tho  judges: —  |  the  parish  of  St.  Pancras,  which  parish  having 

tt  ir.„^  — Ti^  I  ^«4^-.  i^:«*  -,.^  ii^«i J—  several  parish  churches,  a  difficulty  arose  as  to 


Ftfst,-^The  London  Joint-stock  Bank  under 
He  circumstances  which  have  made  it  illegal  in 
b«cQ  as  a  company,  and  a  violation  of  the  rights 
^(1  privileges  of  the  Bank  of  England,  to  have 
ccepted  and  issued  biUs  herein-aftermentioned, 
f  drawn  upon  them  under  an  arrangement  with 
>  bank  in  Canada  to-  pay  bills  drawn  by  such 
'ftiik  upon  George  PoUard,  the  manager  of  the 
-ondoQ  Joint-stock  Bank  to  be  accepted  by  the 
lid  George  Pollard,  and  to  provide  funds  for  the 
lue  payment  by  the  said  George  Pollard,  the 
loney  transactions  arising  therefrom  being  on 
be  account  between  the  two  banks,  and  to  be 
reated  in  all  respects  as  transactions  between  the 
aid  two  banks.  Is  the  acceptance  of  such  bills 
>y  the  said  George  Pollard,  m  execution  of  that 
Lfrangement,  lawful,  regard  being  had  to  the  Act 
n  force  respecting  the  Bank  of  England  ? 

"  Secondly.->* Would  the  acceptance  of  such 
)ills  be  lawful,  assuming  that  the  London  Joint- 
tock  Bank,  at  the  time  of  such  acceptance,  had 
j^tids  in  their  hands  on  account  of  the  Bank  in 
^anada  equal  to  the  amount  of  bills  so  accepted? 

''  Thirdly.-^ Would  the  acceptance  of  such 
^ilU  be  lawful,  assuming  that  the  London  Joint- 
Hock  bank  had  not,  at  the  time  of  such  accep- 
^nces,  any  funds  in  hand  belonging  to  the  bank 
III  Canadi,  but  that  such  bills  were  accepted  upon 
the  credit  of  the  contract  by  such  bank  to  remit 
sutficient  funds  to  the  London  Joint-stock  Bank 


which  church  they  should  be  produced  in. 

TheLoRDCuANCELLOR  ordered  all  the  cestuis 
que  vie  to  be  produced  at  the  parish  church  of 
St.  Pancras  within  a  month. 

July  11. 

IN    RB    HARPBR. 

Bamkbuptct. — PbaCttcb — Obdbb  for  an- 
nvJlUng  a  Fiat  in  Bankruptcy — the  effect 
of  such  an  Ordbb  hyiheCovwr  of  Rbvibw* 
Mr.  W.  R,  Ellis  moved  in  this  case  to  alter 
the  date  of  an  order  annulling  a  fiat.  The  order 
had  been  pronounced  bv  the  Court  of  Review  on' 
the  dOth  of  May,  but  it  could  not  be  obtained 
from  the  office  in  order  to  procure  the  signature 
of  his  Lordship  until  the  1st  of  June.  By  the 
statute  the  power  to  annul  a  fiat  was  vested  solely 
in  the  I«ord  Chancellor ;  but  in  practice  the  great 
seal  was  applied  on  the  credit  ot  the  order  by  the 
Court  of  Review.  He  said  it  was  important  to 
the  petitioner,  because  he  had  commenced  an 
action  against  a  debtor,  who  had  left  the  country 
for  New  South  Wales,  and  if  new  process  were 
necessary,  his  remedy  would  be  lost.  Under  these 
circumstances  he  prayed  the  Court  to  antedate 
the  fiat,  or  strike  out  the  date  altogether. 

llieLoRD  CRANCEtLOB  Said,  the  order  of  the 
Court  of  Review  was  of  no  force  until  the  *gre%t 
seal  was  affixed,  and  therefore  he  could  not  alter 
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the  date.  It  did  not  reach  his  I^ordship  until  the 
1  St  of  June,  otherwise  the  petitioner  should  not 
have  heen  injured  by  the  inability  to  obtain  his 
signature  on  the  day  it  was  brought.  If  it  had 
been  brought  on  the  30th  of  May,  the  date 
might  have  been  of  that  dav;  but  not  being 
80|  the  Court  could  not  remedy  the  particular  in- 
inconvenience  by  a  general  rule  which  would 
affect  others. 


QUEEN'S  BENCH,  July  11. 

TRV  SHERIFF   AND  THE  JURY  FINED. 

Lord  Denman  said,  there  had  been  several 
persons  who  had  not  attended  at  all  during  the 
present  sittings.  They  had  been  resumnioned, 
and  had  been  fined  5/.  They  were  now  fined 
40s.  more,  and  it  was  right  the  public  should 
know  that  there  was  no  Hmit  to  the  fines  which 
might  be  imposed  on  jurymen  for  non-attendance; 
if  they  still  absented  themselves,  a  very  heavy  fine 
would  be  imposed.  His  Lordship  then  asked  for 
the  summonmg  officers,  but  they  were  not  to  be 
found ;  he  then  called  for  the  sheriff*,  but  no  per- 
son was  present  to  represent  him. 

Lord  Dekman  then  said,  that  he  should  like 
the  public  to  see  the  heavy  bills  of  costs  parties 
had  to  pay  for  bringing  their  cases  here ;  indeed, 
it  often  happened  that  it  was  their  utter  ruin ;  and 
then,  when  things  were  fully  prepared^  the  sheriff*, 
who  was  bound  to  have  a  jury,  was  not  in  atten- 
dance; the  sheriff  should,  therefore,  be  fined  20/ 


BAIL  COURT,  May  13. 

GRIFFIN  V.  SMITH. 

Practicb.-^  Affidavits  srvom  before  a  Cimi' 

missioner  for  takina  Affidavits  tn  Ireland. 

'^Whether  it  wiuberead  as  evidence  in 

England. 

In  this  case  a  judgment  had  been  obtained  in 
DttUiuy  and  an  affidavit  was  put  in  to  support 
a  rule  upon  such  Judgment  in  the  Court  of 
Queen's  JBench  in  England,  which  appeared  to 
be  sworn  before  a  Commissioner  for  taking  affi- 
davits in  the  Courts  in  Dublin. — An  objection 
was  made  to  this  affidavit,  on  the  ground  that 
an  Irish  Commissioner  had  no  authority  to  take 
affidavits  in  causes  pending  in  the  English  Courts 
of  Law, 

Williams,  J.,  held  that  such  an  affidavit 
oould  not  be  read  in  the  English  Courts. 

COURT  OF  EXCHEQUER^  May  8. 
^tiings  in  Banco, 

BALL  O.  STANLEY. 

Jvdob's  Ordbr  for  payment  of  a  dAt  by  a 
given  time  or  Jtia^men^— Wbbther  the 
Plaintiff  can  before  that  time  has  expired 
when  the  Drfendant  is  about  to  leave  the^ 


kingdom,,  apply  tO'  a  Judge  far  a  Capias. 

-^Suggestion  of  the  Court  in  swA  cases. 

In  this  case  a  writ  of  summons  had  been  served 
upon  the  defendant,  for  a  debt  due  to  plaiiiti&, 
and  an  order  had  been  made  by  consent  <A  pltio-  < 
tiff  and  defendant,  that  on  payment  of  ewsU  bvi 
the  defendant,  and  of  the  debt  within  six  monUu 
from  the  date  of  the  order,  all  prooee^gs  should 
be  stayed,  but  that  in  defauls  of  such  paymei^| 
the  plaintiff  was  to  have  final  judgment.  Thij 
defendant  did.  pay  the  costs  according  to  th^ 
order,  and  the  time  had  not  arrived  for  payiBcsl 
of  the  debt,  but  the  plaintiff  having  learnt  thai 
the  defendant  was  about  to  leave  the  kingdosj 
he  made  an  affidavit  to  that  effect  as  requved  bv 
the  Act  for  abolishing  Arrest  for  Ddit,  and  o1>j 
tained  an. order  from.  Parkb,  B.,  for  a  CafMsl 
upon  which  the  defendant  was  arrested,  aad  pcU 
in  bail  in  the  usual  manner. 

Mr.  E.  V.  Williams,  for  the  defendant,  no* 
moved  to  sat  aside  the  Judge's  order  and  the 
of  Capias  as  contrary  to  the  agreement  bctw 
the  panics,  by  which  all  proceedings  in  t 
cause  were  stayed,  until  the  defendant 
commit  a  breach  by  not  paying  the  debt  at 
time  specified ;  that  time  had  not  arrived, 
the  defendant  had  in:  all  other  leapeets  pe:  ~ 
his  part  of  the  orders  by  which  the  proceed 
were  stayed — therefore  the  Judge's  order 
irregular  and  the  arresting  htna  was  unj 

Parke,  B.,  expressed- himself  to  have 
considerable  doubt  upon  the  meaning- of  the  voa 
**  proceedings,*'  when  he  granted  the  order  U 
the  Capias^  and  had  consulted  his  Brother  Roin 
before  he  did  so,  but  he  felt  now  thai  he  oa^ 
not  to  have  granted  the  order*  He  thought  tk 
the  word  "proceedings''  meant  any  proceeding 
tending  ta  final  judgment,  and  heeooAdered  dti 
a  Capias  was  only  such  a  proceedings  and  endc 
that  impressioR^  he  had  made  the  order.  Hi 
Lordship  said,  where  a  creditor  grants  his  debtu 
time  for  payment  of  a  debt,  the  hands  of  the  oe 
ditor  are  absolutely  tied  up  for  that  time,  he 
not  during  that  time  take  any  proceedings 
the  debtor.  So  in  this  case  the  order  sta 
proceedings  is  an  agreement  on  the  part  of  tb 
plaintiff,  granting  six  months  for  thie  defendaa 
to  pay  the  debt,  he  can  take  no  proeeediM 
agamst  him  while  that  time  is  nmniBg.  ^\  m 
therefore  wrong  in  making  the  order  lor  tb 
Capias.  When  a  plaintiff  feels  there  is  m 
danger  of  a  defendant  quitting  the  kingdom,  a 
cases  of  this  nature  he  should,  by  the  ocder  n 
stay  of  proceedings,  reserve  to  himidf  a  pcwJ 
of  applying  to  a  judge  in  such,  an  Cftnt  Uf  ^ 
Capias.'* 

The  rest  of  the  Court  concurred^ 

Judge's  order  for  the  Capiaa  and  the  Writ  m 
aside.  Plabitiff  to  pay  the  costa.  Aadrfeadai 
undertaking  not  to  bring  any 
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May  9.-^8iiting$  in  Banco. 
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V.  MARTIN. 


Practice— New  Writs — Whether  the  forme 

adopted  by  the  Judges  may  be  varied  as 

circumstances  shall  require. 

Id  this  case  a  capias  satit/aciendum  had  been 
ssued  against  the  defendant,  by  which  the  sheriff 
lad  been  commanded  to  arrest  the  defendant,  to 
atisfy  the  pUintiff  not  only  for  a  debt  due  to 
m,  but  also  interest  thereon,  which  writ  did 
lot  follow  the  form  prescribed  by  the  judges. 

^T,  Watson  now  moved  for  a  role  to  set  aside 
be  writ  for  irregularity. 

Parke,  B.  said  the  Court  were  of  opinion 
bat  the  plaintiff  was  at  liberty  to  adopt  the  form 
omplained  of,  which  suited  the  altered  circum- 
tances  of  the  law  with  reference  to  the  right  to 
Bcover  the  interest.  By  the  general  rules  the 
adges  had  given  forms  of  writs  which  were  to 
e  followed,  subject  to  certain  variations  required 
y  circumstances.  When  a  party  was  allowed  to 
!vy  interest  as  well  as  principal,  the  form  of  the 
^t  might  be  altered,  even  it  the  judges  had  not 
Mmselres  made  any  rule ;  but  the  fact  was  that 
le  rale  was  so  general  as  to  allow  the  writs  to 
e  altered  to  the  extent  now  complained  of. 

Rule  refused. 


INSOLVENT  DEBTORS'  COURT,  July  9. 

JOHN    OIBLBTt's  case. 

>tER8EEB8  Committed  to  Nbwo ate  ^br  De- 
falcation. Whether  upon  a  Petition  for 
Mief  under  the  Insolvent  Acty  by  such  a 
jKrson,  he  can  be  admitted  to  Bail. 
This  was  the  frst  case  of  the  nature  that  has 
»ne  before  the  Court  since  the  passing  of  the 
atute. 

The  Insolvent  had  presented  his  petition  to  be 
scharged  under  the  statute.  He  had  been 
verseer  of  the  parish  of  North-holt,  near  Har- 
>v,  Middlesex^  and  having  been  found  a  de- 
uHer  in  the  parish  accounts  was  by  the  magis- 
ates  committed  to  Newgate^  under  the  60th 
CO.  III.  c.  49.  8.  1 .  He  was  now  brought  up 
om  that  prison  bv  order  of  the  Court,  upon  his 
:tition  to  be  discharged  upon  bail. 
*^'r.  Woodroffe  appeared  for  the  parish,  and 
mteuded  that  the  insolvent  could  not  be  admit- 
d  to  bail,  that  the  warrant  agamst  him  gave 
<n  no  loetis  standi  to  make  the  present  appli- 
^lon.  There  was,  he  said,  at  this  time  an  as- 
gnee  m  Newgate  for  appropriating  a  consider- 
^lesam  to  his  uses,  and  if  the  Court  entertained 
'c  case  now  before  it,  that  party  would  have  a 
gilt  to  make  a  similar  application.  The  Court 
w,  in  cases  of  criminal  conversation,  &c.  re- 
»^ed  to  liberate  parties  on  bail,  and  if  he  had 
apposed  the  insolvent  to  be  serious  in  his  inten- 
""  ^0  wear,  he  would  have  been  better  pre- 
^^'    He  was  committed  by  two  justices  on  a 


warrant  under  the  50th  Geo.  III.  c  49.  a.  I. 

there  to  remain  without  bail  or  mainpruse. 

Commissioner  Bowbn,  on  reference  to  the 
copy  of  causes,  said  there  was  nothing  about 
bail  or  mainprize  in  the  document.  It  seemed  a 
distress  had  been  levied,  but  as  no  money  was 
realised  he  was  then  committed  to  the  conmon 
gaol  of  Middlesex. 

Mr.  Woodroffe  said  he  was  told  the  warrant 
stated  the  commitment  was  withont  bail  or  main- 
price. 

Commissioner  Bowbx  thought  it  eonld  not  be 
so.     The  warrant  had  clearly  been  copied. 

Mr.  CookCf  for  the  insolvent,  said  the  vaca- 
tion before  the  Court  rested  simply  on  the  act  of 
Parliament  under  which  the  insolvent  now  i^ 
plied  to  the  Court.  The  insolvent  had  a  clear 
right,  under  the  3dth  section  of  the  act  for  abo- 
lishing arrest  for  debt,  to  petition :  he  was  in 
custody  for  the  non-payment  of  a  sum  of  mo- 
ney, and  it  mattered  not  in  what  prison  he  was 
confined.  Being  so  entitled,  he  could  exercise 
the  privileges  which  the  act  gave  him,  and  one 
of  the  most  important  was,  the  privilege  of  bail, 
which  was  now  extended  to  persons  confined  for 
I  debt.  The  Court  had  said,  in  cases  where  k 
;  was  obvious  a  demand  would  take  place  on  the 
I  mere  production  of  the  record,  that  the  parties 
should  not  be  liberated  on  bail,  but  there  was  no 
analogy  m  the  instances  mentioned.  This  man 
was  in  custody  for  the  non-payment  of  money, 
and  it  did  not  follow  as  a  matter  of  course  that 
he  would  be  remanded.  The  legislature  had 
said,  a  man  should  have  the  privilege  of  bail, 
and  this  was  not  a  case  in  which  so  important  a 
privilege  should  be  denied. 

Commissioner  BowxN  said,  the  warrant  on 
which  the  insolvent  was  in  prison  had  been 
granted  by  magistrates,  and  it  did  not  set  forth 
various  matters,  as  it  was  supposed,  and  which, 
if  it  had  been  done,  it  would,  perhaps,  have  been 
bad  in  law.  This  was  clearly  a  criminal  com- 
mitment to  Newgate,  though  the  Court  had 
authority  under  the  act  to  discharge  the  insol- 
vent. The  Court  had  a  discretionary  power  as 
to  bail,  and  he  did  not  think  the  present  insol- 
vent was  a  proper  person  to  admit  to  bail; 
his  application  would,  therefore,  be  rejected.  It 
would  be,  added  the  learned  Commissioner,  mak- 
ing the  warrant  of  the  magistrates  ^^  quite  ridi«> 
culous"  if  this  man  was  to  give  bail. 

The  insolvent  was  remanded  to  Nev}gat€» 

July  11. 
Business  of  the  Court — Opbration  of  tl^e 

Nbw  Ihsolvbmt  Act — SiTTwaa   cturin^ 

the  Vacatiom. 

The  Court  did  not  sit  to-day,  but   in  a.\Mi^ 
case  heard  on  the  previous  day,  the  beariagr  ^^^^^ 
appointed  for  the  22nd   September,    wlxe^    ty^^ 
Court  will  resume  ite  sittings  alter  the  ^v^«2»l^sm. 


190 


Lam  ReparU. 


Tbe  present  sittings  will  continue  to  Saturday 
the  15th  August,  at  which  time  the  vacatiou 
will  commence.  It  is,  however,  understood  that 
the  Court  will  sit  during  the  recess  one  day  in 
each  week  to  hear  bail  cases,  as  it  did  last  year, 
with  the  view  of  carrying  out  the  intention  of 
the  legislature  in  framing  that  salutary  provision. 
The  Commissioners  could  order  an  adjournment 
of  six  weeks,  as  the  clause  regulating  the  sittings 
in  the  present  act  existed  in  the  former,  when 
bail  was  not  allowed  ;  but  they  do  not  mean  to 
avail  themselves  of  the  power,  as  many  would  be 
detained  in  prison,  and  it  would  give  parties  an 
opportunity  of  gratifying  their  feelings  against 
debtors,  by  delaying  executions  until  the  adjourn- 
ment took  place.  There  has  been  a  good  deal 
of  business  before  the  Court  for  some  time.  No 
visible  diminution  of  business  has  occurred  since 
the  operation  of  th0  new  act,  and  in  cases  where 
parties  cannot  procure  bail  the  imprisonment  is 
longer  than  formerly,  from  the  fiiot  that  the  or- 
d^s  for  hearing  extend  over  a  more  lengthened 
period  than  they  did  some  time  ago.  Those 
persons  who  have  just  commenced  their  cases 
cannot  now  (if  without  bail)  be  discharged  uiitil 
the  latter  end  of  September.  .  Nearly  two-thirds 
of  the  applicants  to  the'  Court  in  London  have, 
since  the  passing  of  the  new  act,  been  liberated 
on  sureties. 


COURT    OF    THE    CORONER    FOR 

MIDDLESEX,  June  10. 
Cartbr  t).  Evans  and  another,  Sheriffs. 

This  was  an  action  for  false  imprisonment. 
The  D^endants  suffered  judgment  by  default. 
A  writ  had  been  issued  directed  to  the  Coroner 
for  Middlesex  to  assess  the  amount  of  damage. 

Mr.  Wordsworth  stated  that  the  plaintiff. 
Major  Carter,  had  reason  to  complain  of  a  gross 
violation  of  the  rights  of  an  Englishman — 
namely,  the  deprivation  of  his  personal  liberty, 
by  an  arrest  which  was  not  justifiable  in  law, 
and  an  imprisonn^ent  which  was  most  unjust, 
and,  if  tolerated,  would  go  far  to  endanger  the 
liberty  of  the  subject.  Tbe  defendants  had  not 
ventured  to  justify  their  •  proceedings^  and  he 
should,  therefore,  merely  call  witnesses  to  prove 
the  fact  of  the  arrest,  and  the  consequent  injury 
sustained  by*  the  plaintiff,  which,  would  entitle 
him  to  a  verdiet.  He  sh6uld  prove  that  Major 
Carter  was  walking  on  the  evening  of  the  Sd  of 
March  last,,  through  the  Quadrant,  when  he  was 
seized  very  unceremoniously  by  a  sheriff's  officer, 
named  Willis,  at  the  instance  of  a  man  named 
Clarke,  who  pointed  out  the  plaintiff  as  being 
one  Samuel  Chifneyt  against  whom  Clarke  had 
brought  an  action.  Major  Carter  in  vain  assert- 
ed that  the  officer  was  mistaken,  and  the  latter 
left  him  in  custody  of  an  assistant,  who  took  the 
plaintiff  to  a  sponginff^house  in  Chancery*lane. 
On  their  y^^f'^Hlifllfffg^  .Carter  called  upon 


a  tradesman  who  knew  him,  and  who  unired  the 
officer  that  he  had  taken  the  wrong  party  into 
custody,  and  stated  that  the  plaintiff  was  Mijor 
Carter  and  not  Samuel  Chifney.  The  bailiff) 
however,  refused  to  release  him  from  cQ»to()y) 
asserting  that  he  was  only  doing  his  duly,  ts  tbe 
plaintiff  had  been  pointed  out  as  Chifney.  The 
plaintiff  was,  consequently,  compelled  against  hts 
will  to  go  to  the  lock-up  house,  where,  aher 
being  detained  for  an  hour  and  a  half,  Ckb 
entered,  and,  holding  a  candle  towards  the  pliio- 
tiff,  said  that  he  had  made  a  mistake,  and  the 
major  was  then  permitted  to  go  at  large.  He 
called  several  witnesses,  who  fully  prored  tbe 
fact  of  the  arrest  and  detention  of  the  plaintif. 

Mr.  Jones  (for  the  defendant)  contended  thi 
although  the  sheriffs  were  the  nominal  defeir 
dants,  tbe  jury  had  in  fact  to  decide  on  the  cue- 
duct  of  the  officer.  The  sheriffs  were  booed  br 
law  to  execute  the  writs  directed  to  them,  lod 
their  officer  was  bound  to  arrest  the  party  vh^a 
the  plaintiff  pointed  out  to  him  as  being  the  de- 
fendant, or  he  and  the  sheriffs  would  be  liable  u 
an  action.  In  the  present  instance  there  c^oiti 
be  no  doubt  the  officer  had  acted  bondfdt^  lad 
Clarke,  who  was  anxious  to  make  reparstioo  fl« 
his  error,  had  offered,  first  5/,  and  then  lu/asl 
the  costs,  to  settle  the  affair.  The  plaintiff  bdJ 
however,  rejected  the  offer,  and  demanded  '2vi 
and  costs,  which  Mr.  Clarke  refused  to  pay. 

Witnesses  were  then  called  to  prove  this  cm 
and  that  the  plaintiff  had  been  treated  with  al 
tbe  civility  possible. 

Mr.  Wordsworth  replied,  and  contended  tiM 
the  liberty  of  an  individual  ought  not  to  be  o«t» 
raged  with  impunity.  Sheriff's  officers  «ei 
performing  a  voluntary  act  for  their  own  prsiv 
and  therefore  were  not  entitled  to  sympathy] 
they  committed  any  error.  They  ought  to  ta 
very  cautious  that  they  arrested  the  right  paiq^ 
and  if  they  did  not  they  must  bear  the  re^wain 
bility.  The  learned  counsel  urged  that  no  t*^ 
made  by  Mr.  Clarke,  had  anything  to  do 
the  case,  the  sheriffs  being  the  parties 
whom  the  plaintiff  had  a  right  to  proceed, 
considered  this  a  case  of  palpaUe  indi 
and  gross  blunder,.and  one  calling  for  ex 
damages. 

Mr.  WAKLRt  (Coroner)  recapitulated  tbe  tm 
dence;  and  observed,  that  in  hisopinioQ*  iM 
great  mistake  was  the  officer  not  attending  M 
what  was  told  him  by  the  plaintiff  aoftd  tbe  eil 
ness,  viz.«  that  he  was  mistaken  id  die  penoi 
Clarke  no  doubt  led  the  officer  into  omv ;  M 
the  jury  would  not  have  to  decide  «i  thai  fid 
but  give  such  calm  arid  moderate  daaMgv  m 
would  be  some  recompense  to  the  jimwr^  ll 
the  anxiety  he  must  have  fek^  sud  m  ihom 
nience  he  experienced,  in  conscqiMfi 
tention. 
Verdict  for  the  pki&tiff--danHfplf  W- 


CircuiU  oftks  Insolvent  CommiuUmen. 
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Robinson  0.  Etans  and  a!«otbsr»  Shcrivps. 
This  was  an  action  brought  for  a  trespass 

committed  by  the  defendants'  officers,  bv  ille- 
gally taking  possession  of  the  goods  and  chattels 
of  the  plaintifli. 

Mr.  Jamei  said  the  plaintiiF  was  a  young 
man  jost  set  up  in  the  wine  and  spirit  trade,  in 

King  Wiiliam-street,  Strand,  and  the  action 
arose  from  his  goods  having  been  illegally  taken, 
under  an  execution,  by  the  same  officer  as  in  the 
last  case,  which  proved  him  to  be  an  inexpe- 
rienced and  rash  man,  notwithstanding  he  was  a 
sheriff's  officer.  The  execution  had  been  taken 
at  the  suit  of  Messrs.  Nicholson,  the  distillers, 
against  a  peieon  named  Myers,  who  formerly 
kept  the  house,  now  held  by  the  plaintiff,  to 
whom  the  stock  and  business  had  been  transfer- 
red)  15  months  ago.  Thexase  was  very  differ- 
ent from  the  last,  for  in  an  execution  against  the 
goods,  the  sheriflls  stood-4n  a  much  better  posi- 
tion than  with  any  one  against  the  body,  mas- 
much  as  if  the  sheriffs  in  the  latter  ease  refused 
to  arrest  an  individual  that  was  pointed  out  to 
them,  they  were  liable  to  an  action ;  but  when 
it  was  against  the  goods,  and  two  parties  claimed 
them,  then  the  law  protected  the  sheriffs,  and 
ihey  could  retire,  or  compel  the  plaintiff  in  the 
suiuo  give  them  an  indemnitv.  In  the  present 
insunce  the  defendants  could  have  compelled 
Messrs.  Nicholson  to  have  proved  the  goods  be- 
longed to  Myers,  but  they  had  failed  to  do  so, 
ind  (he  officer  had  obstinately  gone  on,  although 
le  was  shown  the  deeds,  and  also  invoices  made 
9Qt  by  Messrs.  Nicholson  in  the  plaintiffs 
•Ame,  for  goods  supplied  to  the  house.  Willis 
^d  left  a  man  in  possession  for  24  hours,  when 
le  was  withdrawn.  For  the  first  three  or  four 
lours  the  man  remained  in  the  plantiffs  count - 
lig'house  in  the  sight  of  all  his  customers,  and 
iiereby  did  a  grievous  and  unquestionable  injury 
0  the  plaintiffs  reputation. 

J.  Cole,  the  plaintiffs  eellarman,  proved  the 
act  of  a  man  being  left  in  possession,  and  said 
hat  the  latter  told  witness  that  Willis  had  seen 
^e  deeds,  and  no  doubt  he  (the  bailiffs  man) 
^ould  be  called  away  in  half  an  hour. 

Cross-examined — Myers*  name  was  in  one 
lUce  on  the  front  of  the  shop,  and  also  on  a 
iitnd  in  the  window. 

Mr.  Bell,  a  shoemaker,  said  he  lived  next 
(oor  to  the  plaintiff,  and  it  was  well  known  in 
l)e  neighbourhood  that  he  had  bought  the  trade, 
ifc.  of  Myers.  Witness  lieard  the  man  in  pos- 
ession  say  that  the  plaintiff  had  offered  to  show 
'VilUs  the  rate-books,  and  had  referred  him  to 
he  Directory ;  but  Willis  said  he  had  nothing 
i>do  with  the  Directory.  Witness  is  a  member 
)i  the  paving -board,  and  knows  it  for  a  fact  that 
)litintiff  was  the  rated  possessor  of  the  house. 

Mr.  JtmeSf  for  the  defendants,  said  no  doubt 
A'illis  was  actiiig  conscientiously)  and  that,  from 


the  fact  of  Myers's  name  being  conspicuously 
over  the  door,  he  considered  him  the  proprietor, 
and  that  he  was  bound  to  cxecote  the  warrant. 
The  officer  was,  in  such  a  ease,  in  a  most  awk- 
war4  situation,  for  if  he  retired  on  being  told' an 
assignment  had  been  made,  or  had  seen  the 
deecu,  if  it  subsequently  turned  out  to  be  a  col- 
lusive and  fi^audolent  agreement,  the  sheriffs 
would  be  subject  to  an  action  for  not  executing 
the  writ,  while,  on  the  other  hand,  if  they  made 
the  seisure,  they  ran  a  risk  of  action,  as  in  the 
present  instance.  He  thought  it  was  one  of 
those  cases  that  did  not  deserve  more  than 
trifling  damages. 

The  Coroner  left  it  to  the  jury  to  say 
whether  due  caution  had  been  used  by  the 
officer ;  they  would  bear  in  mind  that  the  name 
of  Myers  was  to  a  certain  extent  put  forward  as 
the  landlord,  but  at  the  same  time  if  the  officer 
refused  to  licten  to  explanations,  or  avail  himself 
of  information  offered,  he  must  bear  the  biunt  of 
it.  He;  the  learned  coroner,  said  that  it  should 
also  be  taken  into  consideration,  that  althourih 
ncr  special  damage  was  proved,  yet  there  could 
be  no  doubt  that  the  fact  of  a  bailiff  being  in  pos- 
^ssion,  and  the  fact  becoming  known  in  the 
neighbourhood,  must  do  a  certain  injury. 

Verdict  for  the  plaintiff— damages  JS'25, 

No  case  of  the  above  description  has  been 
tried  before  either  of  the  Coroners  for  Middlesex 
for  more  than  six  years.  Editor. 


CIRCUITS  OF  THE  COMMISSION- 
ERS  FOR  RELIEF  OF  INSOLVENT 
DEBTORS. 

Autumn  Cibcuits.— 4840. 

MiDLAKD  Circuit. — R.  B.  Reynolds,  Esq., 

Chief  Commissioner. 

Es^x,-^At  Chelmsford,  Tuesday,  Npv.  1 0 ; 
at  Colchester,  Wednesday,  Nov.  11. 

Suffolk. — At  Ipswich,  Thursday,  Nov.  12; 
at  Bury  St.  Edmunds,  Thursday,  Nov.  19. 

NarfolfU'^At  Yarmouth,  Saturday^*  Nov. 
14;  at  Norwich  and  City,  Monday,  Nov.  16; 
at  Lpn,  Wednesday,  Nov.  18. 

Cambridgeshire.--— Ai  Cambridge,  Friday, 
Nov.  m 

Huntingdonshire, — At  Huntingdon,  Mon- 
day, Nov.  23. 

Northamptonshire. — At  Peterborongh,Toes- 
day,  Nov.  24;  at  Northaibpton,  Thursday,  Dec 
17. 

Lincolnshire. — At  Lincoln  and  City,  Wed- 
nesday, Nov.  25. 

Nottinghamshire.'^ki  NoCtingbaiD  ic  Tc«nk 
Friday,  Nov.  27. 

Derbyshire.-^kx  OetlHr,  Monday,  N<^   '^-f- 

AttheCityofLiehfie(d.^T:\ 
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Staffardshire.^Ai  Sta£Pord,  Wed.  Dec.  2. 

ShrapMre*-^ At  Shrewsbury^  Saturday,  Dee. 
5 ;  at  Oldbury,  Thursday,  Dec.  1 0. 

'  Warwickshdre. — At  Birmingham,  Tuesday, 
Dec.  8 ;  at  the  City  of  Coventry,  Friday,  Dec. 
11 ;  at  Warwick,  Saturday,  Dec.  12. 

JLeicegtershire, — At  Leicester, Tues.  Dec.  15. 

Bedfordshire.'^Ax  Bedford,  Friday, Dec.  18. 

^ucAtn^Aam^A.— -At Aylesbury,  Sat.Dec.  19. 

HoicB  CiRCUiT.^ — J.  G.  Harris,  Esq. 
Commissioner. 
Sussex. — At  Horsham,  Fridav,  Nov.  6. 
Kent, — At  Dover,  Friday,   Nov.  13;  at  the 
City  of    Canterbury,  Saturdayi    Nov.  14;  at 
Maidstone,  Tuesday,  Nov.  17. 
Hertfordshire. — At  Hertford,  Friday,  Dec.  4. 

Northern  Circuit.— T.  B.  Bowen,  Esq. 

Commissioner. 

Rutlandshire. — At  Oakham,  Sat.  Oct.  10. 

Torkshire.— At  Sheffield,  Monday,  Oct.  12; 
at  Wakefield,   Wednesday,  Oct.   14  ;  at  York 
aiid  City,  Tuesday,  Oct.  20;  at  the  town  ofj 
Kingston-upon-Hull|    Thursday,   Oct.  22 ;   at 
Richmond,  Saturday,  Oct.  24. 

Durham. — At  Durham,  Monday,  Oct.  26. 
'  Northumberland.  —  At    Newcastle- upon- 
Tpe  and  Town,  Wednesday,  Oct.  28. 

Cumberland. — At  Carlisle,  Friday,  Oct.  30. 

Westmorland. — At  Appleby,  Monday,  Nov. 
2 ;  at  Kendal,  Tuesday,  Nov.  3. 

Lancashire. — At  Preston,  Wednesday,  Nov. 
4;  at  Liverpool,  Friday,  Nov.  20;  at  Lan- 
caster, Tuesday,  Nov.  24. 

Cheshire. — At  Chester  and  City,  Friday, 
Nov.  6. 

Flintshire, — At  Mold,  Monday,  Nov.  9. 

Denbighshire, — At  Ruthin,  Tues.  Nov.  10. 

Anglesea. — At  Beaumaris,  Thursday,  Nov.  1 2. 

Carnarvonshire. ^-Ai  Carnarvon,  Friday, 
Nov.  13. 

Merionethshire.  —  At  DolgeUy,  Monday, 
Nov.  16. 

Montgomeryshire. — At  Wclchpool,  Wed- 
nesday, Nov.  18. 

SOUTHRRN  ClBCUlT. — W.  J.  Law,  Esq., 
Commissioner. 

Berhshire, — At  Reading,Thursday,Oct.  22. 

O^^/bniffAtre.— At  Oxford,  Saturday,  Oct.  24. 

Woreesterskire. — At  Worcester  and  City, 
Tuesday,  Oct.  27. 

HerefordsMre.  — At  Hereford,  Thursday, 
Oct.  29. 

Radnorshire. — At  Presteigne,  Fri.  Oct.  30. 

Brecknochshire.  —  At  Brecon,  Monday, 
Nov.  2. 

Carmarthenshire. — At  Carmarthen  and  Bo- 
rough, Wednesday  Nov.  4 

Cardiganshire. — ^A  t  Cardigan,  Friday  ,Nov.6. 

PenArohethxre.'^ki  Ibfrnwdwest  &  Tpwn, 
Saturdayy  Not.  7.        ,\ekX  ' 


Olamorganshire, — At    Swansea,  Tonbi 
Nov.  10 ;  at  Cardiff,  Thursday,  Nov.  12.     " 

Monmouthshire. — At  Monmoalh,  Sitnriw 
Nov.  14. 

Oloucestershire. — At  Gloucester  snd  Gl| 
Tuesday,  Nov.  17. 

At  the  City  of  Bristol.— VMmj^  Not.  2a 

Somersetshire. — At  Bath,  Monday,  Kot.Uj 
at  Wells,  Tuesday,  Nov.  24. 

Devonshire. — At  Plymouth,  Friday,  Nis 
27 ;  at  Eieter  and  City,  Wednesday,  Dee.  1  I 

Comroall. — At  Bodmin,  Saturday,  Not.  !? 

Dorsetshire,  —  At    Dorchester,    Sauiz^j 
Dec.  5. 

Wiltshire.^At  Salisbury,  Tnesday,  DfcL 

At  the  Town  of  Southampton.—yftim 
day,  Dec.  9. 

Hampshire.  —  At    Winchestar,  Thonift^ 
Dec.  10. 
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J.  T.  T- — We  do  not  think  your  Ttasst  ml 
be  sufficient  for  the  Court  to  do  what  yon  r^ 

J.  S. — We  wish  to  oblige  all  oar  Coirespai 
dents,  but  we  request  they  will  spare  us  as  maij 
trouble  as  they  can. 

Jdvenis. — Your  communication  demindsn 
vision.  You  must  support  your  Answer  ^ 
authorities. 

A  Subscriber,  &c.  — -  Assuming  that  m 
statement  be  correct  in  all  its  parts.  Certam 
not.  ' 
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ROBLsir  IS.  Vol.  4.— TiTLB  Dbbds— Where 
wvptbI  BsUtM  are  held  under  the  tame  title-* 
In  what  eMBi  will  equity  compel  the  owner  of 
Ti  tie  Deeds  to  prodace  Uiem  to  other  penooi  ? 
uMl  in  what  eiMee  wQl  their  prodnetlon  be  com- 
pel ted  in  advene  mito  end  aetione  ? 
NswBm'to  Pxoblbx  a.  Vol.  4.— Bankbitftct. 
JoricT  ABO  Bbpabjltb  Fiatb— In  what  ente 
naay  a  JootT  fiat  be  soed  oat  agaioei  all  or  some 
of  tlie  members  of  a  llrm»  or  a  mprnttdt  fiat 
aisaliist  one  or  each  of  them?— and  what  debts 
inay  be  admitted  to  proof  under  each  of  snefa 
fiats  ^ 

Diftcuasiov  OF  THB  Pbbbceiftion  Act  (9 
ic  3  W.  IV.  c.  71),  and  of  the  eawsdeeided 
ihereoOf  with  a  lew  pedlminary  remarks  on 
rofetoms  and  preicriptions 
^  4  Vict.  eap.  96— An  Act  to  remove  dmibts  as 
to  the  competency  of  persons,  being  rated  in- 
biibitaats  of  any  parish,  to  give  evidence  In 
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XATiojt  of  Stock  in  Tbadb  for  Rblibf  of 
Lhe  Poor  nnder  43  Elii.,  c.  8.—Beport  made 
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'TUEBS^  Directors  of  the  London  Joint-ttock 
Bank  r.  the  Ootbbbob  and  Com  FAB  t  of  the 
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Actions  agalnstn-Whether  the  Sutute  6  &  6 
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ESSAY. 


ON    THE   ENGLISH    LAW 

OF 

BAILMENTS. 
CARRIERS  BY  WATER. 

(Cantutued  from  paffe  169.^ 


L\RRI£RS  by  Wateb  usually   make 

special  coDtracts  by  charter  parties  and 

9  of  lading.     Of  this  class  are  the  owners 

I  masters  of  ships  and  vessels,  lightermen^ 

'^e-ownersy  hoymeni  ferrymen,  canal  boat- 

a,  and  others  who  by  water  engage  to 

vey  or  transport  goods  from  place  to  place 

hire.     Carriers  by  water  generally  stipu* 

'  against  all  liability  for  losses  occasioned 

^'  the  act  of  God^  the  king's  enemies, 

I  and  all  and  every  other  dangers  and 

Vol.  IV. 


accidents  of  the  seas,  rivers,  and  navigation 
of  what  nature  or  kind  soever."    The  com- 
mon law  gives  them  the  benefit  of  the  two 
first  stipulations,  and  the  statute  26  Geo.  8. 
c.  86.  s.  2.  relieves  them  not  only  from  loss 
by  lire,  but  also  from  making  good  loss  or 
damage    to    any    gold,    silver,    diamonds, 
watches,  jewels,   or    precious  stones,   sus- 
tained by  any  robbery,  embezzlement,  mak- 
ing away,  or  secreting  thereof,  unless  the 
owner  or  shipper  has  at  the  time  of  shipping 
declared  the  nature  and  value  thereof  in 
writing.    The  statute  53  Geo.  3.  c.  169.  re- 
lieves them  from  liability  in  all  cases  of  loaa 
occasioned  without  their  default  or  privity  ; 
but  this  act  does  not  extend  to  vessels  used 
solely  in  rivers  or  inland  navigations,  nor  to 
any  ship  not  duly  registered  according  to 
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law;  nor  do  any  of  the  acts  extend  to  lighters 
KndgQbbets,{a)    The  relief  afforded  by  the 
acts  extends  to  onmers  only^  not  to  masters; 
the  latter  statute  contains  an  express  clause 
against  relieving  the  master^  fhbugh  he  m&y 
happen  also  to  be  a  part  owner.    Mr.  Justice 
Batlbt,  in  Wilson  ▼.  Dickson  (h)^  gave  a 
Tery  elaborate  judgment  upon  the  construc- 
tion to  be  placed  on  this  statute.     That  was 
8  special  action  on  the  case  brought  by  the 
plaintiff  against    the    defendants  as  joint 
owers  of  the  ship  Hope,  on  account  of  the 
loss  of  certain  goods  therein  laden  belonging 
to  the  plaintiff:  the  nature  of  the  loss  was, 
the  improper  sale  (by  the  captain  and  part 
onmer)  of  those  goods  in  the  course  of  the 
toyage.    The  cause  was  referred,  and  the 
arbitrator  by  his  award  submitted  for  the 
consideration  of  the  court  three  questions 
which  arose  upon  the  last-mentioned  statute. 
Ist.  Whether,  inasmuch  as  there  was  fault 
of  negligence  on  the  part  of  one  of  the  three 
owners,  that  takes  away  the  protection  given 
by  the  statute  to  the  other  part  owners?  and 
supposing  his  fault  does  not  take  away  from 
the  others  (who  are  sned  jointly  with  him) 
the  protection  of   this   statute,  the  second 
qnestion  is,  whether  the  value  of  the  ship  in 
this  Act  of  Parliament  is  the  value  at  the 
time  of  the  loss,  or  at  the  time  when  the  ship 
commenced  her  voyage?    Srdly.  Whether 
under  the  words  *'  freight  due  or  to  grow 
due,^  that  part  of  the  freight  which  was  paid 
by  anticipation  is  to  be  taken  into  the  ac- 
count?   Mr.  Justice  Batlet  said,  upon  the 
first  point  the  arbitrator  was  of  opinion  that 
upon  the  true  construction  of  this  act,  the 
defendants  being  sued  jointly,  and  no  fault 
being  imputable  to  more  than  one  of  them, 
in  the  form  in  which  this  action  was  brought 
the  defendants  were  entitled  to  the  benefit  of 
the  act,  and  were  nof  responsible  beyond  the 
valine  of  the  ship  and  freight.    And  in  this 
respect  it  seems  to  me  the  arbitrator  came  to 

(a)  HtnUerv.WQamflW^mMi,^. 
(6)  fi  Bun.  k  Ald/Sk  ^^  -  "fmiiii 


the  proper  conclusion.    The  object  of  dii 

Act  of  Parliament  is  to  limit  the  respond 

bility  of  ship-owners,  and  the  wqpcU  of  the  h 

section  are,  **  that  no  person  or  persons  wk 

is,  are,  or  shall  be  owner  or  owners,  or  pa 

owner  or  owners,  of  any  ship  or  vessel,  sha 

be  subject  or  liable  to  answer  for  or  mii 

good  any  loss  or  damage  arising  or  takii 

place  by  reason  of  any  act,  neglect*  matte 

or  thing  done,  omitted  or  occasioned,  viri 

out  the  fault  or  privi^  of  such  owoer  < 

owners,  which  may  happen  to  any  good 

wares,  merchandise,  or  other  things,  lade 

or  put  on  board  the  same  ship  or  ves^I,  i 

which  may  happen  to  any  other  ship  or  xe^ 

or  to  any  goods,  wares,  merchandise,  or  ociM 

things  being  in  or  on  board  of  any  odu 

ship  or  vessel,  farther  than   the  valne  < 

his  or  their  ship  or  vessel,  and  the  fni^ 

due  or  to  grow  due  for  and  during  the  toi 

age  which  may  be  in  proeecntion,  or  tm 

tracted  for  at  the  time  of  the  happeninsi 

such  loss  or  damage.**    The  act  ihenSd 

contemplated  two  descriptions  of  losse^-il 

one  a  loss  or  damage  to  the  cargo  lades  i 

board  the  ship,  the  other  a  loaa  or  dum 

to  an  unconnected  ship  or  her  cargo.   11 

is  not  the  first  Act  of  Parltament  w4 

limited   the  responsibility   of  ahipowiui 

for  the  7  Geo.  2.  c.  15.  was  an  act  pM 

for  the  same  purpose,  but  the  words  *'  fi 

owner  or  owners,'*  were  certainly  sot  m 

in  that  statute,  and  I  rather  thiak  ihej 

for  the  first  time  introdnced  into  this 

Without,     however,    considering 

those  words  were  previously  intfX)dQce<l 

•v 

any  intermediate  statute  or  not,  it  if 
that  the  use  of  them  in  this  act 
anxiety  on  the  part  of  the  Legialatiire 
plain  the  words  *'  owner  or  oWfters,** 
the  7  Geo.  2.  c.  15,  and  f  o  give  a  pi 
to  part  owners,  which  might  not  liavf 
given  under  the  general  vPOfdi 
owners.    Indeed,  it  seems* aa'tf 

("were  introduced  as  a  legUilito 
of  the  words  "  owner  or 
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the  former  statnte-  It  ia  admilted  that  the 
words  in  the  firit  section  are  Bafficiently 
large  to  give  the  protection  of  the  statute  to 
these  defeadants,  but  it  is  said  that  the  ob- 
ject of  the  statnte  was  to  protect  the  owners 
against  the  acts  of  their  servants,  and  not 
against  their  own  acts  $  that  this  is  a  loss 
occasioned  by  the  act  of  one  of  several  part- 
ners, and  that  therefore  the  whole  are  liable. 
But  part  owners,  though  jointly  liable  to  the 
persons  with  whom  they  contract  on  account 
of  the  ship,  yet  in  many  respects  stand  in  a 
rery  different  situation  from  that  of  part- 
ners; and  for  this,  amongst  other  reasons, 
that  in  the  case  of  a  partnership,  every  man 
knows  who  his  partner  is,  but  when  one 
part-owner  sells  his  share,  the  remaining 
part-owners  not  being  privy  to  the  instru- 
Dent  by  which  the  new  part-owners  are 
:reated,  may  be  entirely  ignorant  of  the 
&ct  who  the  person  is  who  has  become  a  part- 
>wner  with  them.  And  it  is  to  be  observed, 
{Iso,  that  the  words  of  the  statute  are,  '*  that 
Ikey  shall  not  be  liable  for  any  act,  &c.  with- 
'iit  the  fault  or  privity  of  such  owner  or 
wners,"  without  saying  "  or  any  of  tliem." 
«  that  it  seems  that  the  true  construction 
Tthe  clause  is  tiiis,  that  if  you  sue  a  sole 
wner,  and  the  fault  or  privity  were  in  him,  he 
'HI  be  excluded  from  the  protection  of  the 
tatnts;  but  if  you  stte  several  owners,  then 
be  words  applicable  to  that  case  are,  **  with- 
ot  the  fault  or  privity  of  such  owners ;"  the 
^ir  and  true  oonstmotion  of  which  is,  that 
jerc  must  be  the  fault  or  privity  of  each. 
iie  fourth  section  of  the  act  seems  to  shew 
i^t  that  is  the  right  construction ;  for  that 
ction  provides  that  '« nothing  shall  lessen 
f  take  away  any  responsibility  to  which  any 
taster  or  mariner  of  any  ship  may  now  by 
^  be  liable,  notwithstanding  such  master 
'  mariner  may  be  an  owner  or  part  owner, 
^'■''  It  seems  to  me,  that  the  meaning  of 
^at  clause  is,  tbat  if  the  master  be  a  part- 
^ner,  his  responsibility,  if  you  sue  him  in 
^  character  of  master,  and  not  as  one  of 


several  part-ownen,  will  not  be  affected  by 
the  first  section  of  the  act;  but  that,  if  you 
sue  him  as  one  of  the  part-owners,  with  the 
other  part-owners^  the  circumstance  of  the 
loss  being  occasioned  by  his  fault,  and  with 
his  privity,  will  not  take  away  from  the  other 
part-owners  the  protection  which  the  firat 
section  of  the  statute  intended  to  give  to 
them* 

The  second  question  isj  at  what  period  of 
time  you  are  to  estimate  the  value, of  the 
ship :  the  words  of  the  act  as  to  that  point 
arcj  **  further  than  the  value  of  his  or  their 
ship  or  vessel,  or  the  freight  due  or  to  grow 
due  during  the  voyage  which  may  be  in 
prosecution,  or  contracted  for  at  the  time  of 
such  loss  or  damage."    It  has  been  argued* 
that  the  words  **  at  the  time  of  such  loss  or 
damage,"  not  only  refer  to  the  freight  due 
or  to  grow  due,  but  also  to  the  words,  *'  their 
ship  or  vessel."    It  seems  to  me,  however, 
that  they  do  not  apply  to  either,  but  are  con- 
nected with  the  words  ^*  the  voyage;"  for 
these  words  are  substituted  for  others,  which 
are  fqund  in  the  7th  Geo.  II.  c.  15.  s.  1. 
which  are,  '*  the  full  amount  of  the  freight 
due,  or  to  grow  due,  for  and  during  the 
voyage,  wherein  such  embezzlement  shall  be 
made,  permitted,  or  dorie.**    Then  substitut- 
ing for  these  latter  words,  in  the  7th  G.  II. 
the  words,  **  at  the  time  of  the  said  loes." 
In  the  Act  in  question,  it  clearly  appears 
that  these  latter  words  apply  to  ''  the  voyage," 
and  not  to  any  other  part  of  the  sentence. 
The  question,  therefore,  must  be  considered 
as  if  those  words  were  not  in  the  Act.     In 
speaking  of  value  generally,  we  must  be  un- 
derstood to  speak  of  existiag  value,  and  in 
this  instance  the  Legislatnie  is  speaking  of 
a  thing  existing  at  a  partiealar  period  o^ 
time,  for  they  use  the  terms  freight  doe,  that 
is  due  at  the  time  of  loas  fat  the  worda  ^'  %i> 
grow  due/*  apply  lo  tke  freight  tb&t  wse* 
become  ^tae  upon  that  voyage,  after 
With  respect  thetefcre  to  Ireigl&t 
lature  eootemplated  two 
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Vft.'/Hsi^t  dne  ftt  ttie^  time  of  the  loss,  anfd 
freight  du6  at  the  conclnBioii  of  the  voyage ; 
and  if  they  had  itftended  thai  the  value  of 
the  flihip  was  to  be  taken  at  two  periods  also, 
qf  at  a  period  different  from  that  of  the  loss^ 
ikky  would  have  used  words  to  express  their 
iiitenfion  in  that  respect.  It  lias  been  argaed, 
that  the  owners  of  flie  T»rgo  trusted  the' 
owners  of  the  ship  to  the  amount  of  the 
vahe  of  the  ship  before  sbe  sailed, -and  that 
Aerefore  they  ought  to  continue  liable  to 
^at  ^ii^tent ;  but  it  must  be  recoljiected,  that 
tteiT'  raqponsibility  is  limited  also  in  like 
nlanner  fn  the  casi^  of  damage  done  to  any 
Qjtiher  ship  by  collision!  ^c«  j  and  it  being 
ofaf  ions  that  this  argument  could  only  apply 
f6'{Iie  one  class  of  cases,  and  not  to  the 
Qther,  both  being  included  in  the  same  clause, 
itfollows  that  the  argument  is  not  entitled  to 
inyw'ei|^lit  Upon  the  whole,  therefore,  it 
peetns  to  pie  that  tUe  trords  **  the  value  of  his 
o|?.  thar-ship  qr  vessisl/'  must,  unless  there 
wee  some  other  words-  to  control  them,  mean 
ihe  existing  value  at  the  time  when  the  loss 
takes  place.  The  mode  of  ascertaining  that 
Vklue  is  a  matter  of  evidence,  and  may  pos* 
idbly  be  attended  with  some  degree  of  diffi- 
culty. If  the  ship  ultimately  arrive,  by  as- 
certaining her  then  value,  you  may  easily 
itiofd  the  value  at  the  time  of  the  loss ;  in 
othei-  ^^ses,  when  the  exact  time  of  the  hap- 
pffning  of  the  injury  is  uncertain,  the  plain- 
tiff may  launch  a  prima  fade  case  by  shew- 
ing  the  value  at  the  time  of  sailing,  leaving 
it  to  the  opposite  party  to  shew  what  deterio- 
uwtioii  had  taken  place.  That,  however,  is 
tnere  ttatter  of  evidence,  liild  bo  positive 
ri(le  cap  be  laid  down  upon  die  subject ;  and 
:  po8i«bly  <l  only  say  p9ssibry)  the  Legisla- 
IUi>e,  iNim  nM«h^  ^<ifVt^Uwf4*  might  think 
\m!e^MOTi%  ^W  ha  %i^kei  tUelr  piti- 
fi^ty^rin,  afaipping,  ahbidd.  on  givin|r  ^p  all 
thtfy>>*liad  veritored^n  a  pastioukur  voyage, 
'  V«  itlteted  frohi  any  fuHher  r^>ondbiKty. 
I;  Xliethiid  and  last  question  is,  what  is  ihe 
trti»»uaMHitito  lo  ba  pot  upon  the  wcmls 


««  freight  due  or  to  grow'dwr    Aiiil 
seems  to  me  that  those  Words  metm  til  Ibe 
freight  for  that  voyage,  whether  paid  io  ad- 
vance or  not.     If  the  whole  fieiglit  M 
been  paid  in  Hdviutee,  Jiccording  lo  Aeih 
gument,  the  defendants  would  be  litUeto 
the  value  only  of  the  ship,  and  not  of  tk 
fivight.    It  is  clear,  on  the  other  hsiid,  tbit 
it  would  come  within  the  very  words  of  At 
Act,  if  the  whole  freight  were  due  at  tk 
time  of  the  lees;  and  it  seems  to  rae,  tbat  il 
ought  not  to  make  any  difibrence  wiA  t^ 
spect  to  the  owner's  responsibility,  wbetW 
theiMghtbe  in<hii  own  po<&et,  or  id  ibai 
of  the  person  who  would  have  to  pay  it  ( 
therefore  think  that  the  words  **  freight  Ae 
or  to  grow  due,"  were  meant  to  comprehcfld 
all  the  freight  for  the  voyage,  andlhttit 
makes  no  difference  whether  that  freight  vfl 
paid  in  advance  or  not'* 

(To  be  eofUinmed,') 

PROBLEM  XIU.  VOL.  4, 

Trri«B  Duns. 

Where,  several  Estates  are  held  onder  thei 
Titk. 

In  what  cases  will  Equity  compel  the  omiaj 
Tide  Deeds  to  piodnee  them  to  other 
and  in  what  cases  will  their  prodnctioa  be 
pelled  in  adverse  suits  and  actions? 


TO  THE  EDITOR  OP  THB  LBOAL  6C7IO&.  i 

ANSWER  TO  PROBLEM  »w^V0L4 

BANKRUPTCT. 
.     JOINT  AND  8EPARATB  FIATS. 

In  what  case  may  a  I'otalfiafcbesaedeitl 
all  or  some  of  the  membeiji  of  ^  fim^ 
separate  fiat  against  one  or  each  of  thai] 
and  what  debu  may  be  sdinjltfd  to 
under  each  of  euch  fiati?.  •  .j..J  ,i 

-..;«  .;    'Br'    "l     'Iff.'  ^1*       .1 

SiR,-r-I  shall  •divide  this 
parts,  the  fifst  <rf  which  If  ahatl' 
fiatf/and  tha  wcond  <o  fmqUe  fial 

FiinH:^<joiat  fiats^T-JoiBt  Sgij^ 
out  agamt  all  er  «<Hne  of  thi|. 
firm  raeie  all  the  partnen*  er 
f9t  them  Jiave  committed  eetir  ef 
which  fiat  oan  be  sued  ootiiftJafpe! 
creditor  of  such  partMiDS  cwiapilljl^i 

As  toX  proof  of  dsliia^'j4|itfij 
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m  onbr  of  hani  Loi%UMiOugh  made  ia  1794, 
t  U  ordecedy  ihat  the  cooHDiasiqaers  in  ^  joint 
ommissioD  igainst  two  or  more  banlcrupts  shall 
le  at  liberty  at  any  meeting  or  meetings  for  the 
•roof  of  debtl  OMkr'  such  oommisiion,  to  admit 
lis  proof«r«»f[^p«sate  debt  oc  dehts  of  any 
Qe  or  more  of  such  bankrupts  under  such  joint 
itmnirssion,  and  such  separate  creditors  shan  be 
\  Cberty  t6  assent  to,  or  dissent  from,  theaUow- 
Doe  of  the  eertificale  of  the  bankrupt  or  bank- 
npta  of  whom  they  shalF  be  separate  creditors. 
Under  thFs  ordier  it  has  been  decided  that  the 
teditors  of  a  firm  of  three  partners  may  prove 
lieir  debts  uodiBr  a  commission  against  another 
rm  coosisting  of  these  three  partners  and 
then.  [Exparte  fForthikgtonj  3  NTad.  26 ; 
VyUe,  2  Rose  393). 

Joint  debts  are  debts  fos  whkli  aa  action,  U 
rought,  most  be  brought  against  all  the  part- 
en  constituting  a  firm.  Where  parties  are  in- 
ebted  jointly,  and  enter  into  a  cofenanC  on  de- 
Mod  jointly  and  severally  to  pay,  no  demand  is 
eceoary  to  eatitlfr  the  caeditor  to  proceed  se? e- 
dly  against  the  parties*  but  if  it  be  expressly 
ipulated  by  three  partners,  that  until  a  dnemand 
made,  an  existing  debt  shodd  remain  a  joint 
ebt,  and  no  demand  is  made  previous  to  the 
ukroptcy,  the  diebt  is  proveable  minst  the 
(intestate  only,  (^orpor/f  Fairlie^  Moot.  17). 
Phere  one  of  three  partners,  who  also  carried  on 
separate  trade,  being  indebted  to  J.  S.  in 
MOO.,  sent  him  a  biH  for  £300.  indoned  by 
yt  finn,  and  not  by  chat  partner  individaally, 
od  received  from  him  the  bidanoe  in  cash,  upon 
\t  bankruptcy  of  the  firm,  this  was  holden  to 
i  a  joint  debt.  (Exparte  Kirby,  Buck,  511). 
ut  if  an  executor,  assignee  of  a  bankrupt,  or 
ustee,  be  a  partner  in  a  6rm,  and  apply  the 
u^t-mofiey  to  the  purposes  of  the  partnership, 
ith  tfteknowledjge  of  his  partners,  the  cnUuique 
'^t  may  treat  it  as  a  jomt  or  separate  debt,  at 
IS  option.  Where  one  of  the  partners  of  a 
knking-hoose,  by  means  of  a  power  of  attorney, 
rged  by  him,  sold  bank  stock  belonging  to  a 
(stomer,  paid  the  proceeds  into  another  bank- 
g-house  ta  the  account  of  the  firm,  and  subse- 
quently appropriated  the  proceeds  to  his  own 
«t  and  the  partner  who  so  acted  was  executed 
r  other  forgeries,  it  was  holden  that  the  value 
the  bank  stodc  was  proveable  under  a  oommis- 
3n  afterwards  issued  against  the  other  partners. 
'^^xparte  Boiland^  I  Hon.  ft  A.  670).  Where 
'e  of  two  ]Mirtners,  after  his  oo-partner  has 
mmitted  an  act  of  bankruptcy^  accept  bills  in 
c  name  of  the  firm  for  a  previous  partnership 
ability,  the  bills  iu  the  hands  of  a  bona  Jide 
>Mer  are  proveable  under  a  fiat  against  both. 
^^T^arte  RMnsan^  I  Mon.  ft  A.  1 8 ;  3  Dea.  & 
•  ^76  ;)  on  appeal  from  exparte  ElUs^  Mon. 
B.^49.    If  a  joint  security  is  given  ftir  the 


fsepasate  debt  ofone  pwtner,  it  Is.vikiii  thi^co^ 
ditor  to  prove  the  authority  of*  tKe  partners  to 
the  giving  the  security  'Of  the  firm.    {Exptktrte^ 
Thorpe^   I  Vei;  394).>  >  Where  two  partribm? 
agreed  to  bofmw  oaonay  foi  the  purposes  of  the* 
partnership,  but  one  only  gave  a  bond  for  the 
payment  of  it,  the  other  being  a  witness,  smU 
the  money  waa  entered  in  the  cash  book  of  «ki^ 
partnership^  it  was  holden  that  the  lender  mjg||f 
treat  this  as  a  joint  debt  (Exparte  Bronm^ 
1  Atk.  256).     If  a  man  deal  wFth  a  trader  with* 
out  k  sowing  that  he  has  a  dormant  partner,  he 
may  afterwards  treat  the  debt  as  a  jofait  debt** 
{Exparte  Hodghinwn^  19  Yes.  291).  Where 
one  partner  dies,  and  the  remaining  partners  con- 
tinue the   partnership   and   become  bankrupt, 
tliooe  who  were  Uie  creditors  before  the  deatfe 
may  piove  eaually  with  those  who  became  credit 
tors  after.     Where  difierent  firms  are  engaged  in 
a  joint  adventure,  the  creditors  of  the  sdVentnre 
may  prove  against   the   joint  estates    of  the 
partnerships.     Although  ^int  creditors  are  pre* 
vented  from  claiming  a  dividend  under  a  separate 
fiat,  yet  it  wae  deemed  only   right  that   they 
should  have  a  control  or  influence  over  the' cer« 
tificate  and  the  choice  of  .assignees,  and  thef 
were  therefore  allowed  to  prove  for  those  par- 
tieuUr  purposes » (vide  6  Geo.  4.  c.  16.  s.  o^.) 
which  applies  only  to  a  partnership  subsisting 
at  the  time  of  bannuptey.    The  petitioning  cro* 
ditor  is  however  made  a  statuteable  exception  to 
this  nde,  and  although  a  joint  creditor,  ne  may 
prove  and  receive  dividencu  under  any  separate 
fiat  sued  out  by  him.  (Experts  Adtertnan,  14 
Ves«  604).  But  if  e  joint  cre4iter  sue  out  a  jpint 
fiat,  he  binds  himself  by  so  doing  to  resort  to  the 
joint  property  onlyi  and  when  a  fiat  ta  sued  out 
gainst  a  trader  as  •  "  surviving  partner,*'  this 
is  ooosideied  ^  joint  fiat,  and  the  petitioning  qi»- 
ditor  will  not  be  allowed  to  claim  on  separate 
property.  {Exparte  Earned^  1  Glv.  &  J.  309). 
Where  two  partners  became  indebted  on  bond, 
and  one  of  the  partners  conveyed  reaT  estates, 
his  separate  property,  for  securing  the  debt,  it 
wss  held  that  the  creditor  could  prove  against 
the  joint  estate  without  giving  up  the  real  secu- 
rity, the  joint  estate  being  primarily  liable,  and 
the  separate  estate  being  only  a  security  for  the 
joint  estate.  (Exparte  Peacock^  3  Gly.  ft  J.  27) 
Where  partners  purchased  an  estate  out  of  part- 
nership funds,    but  took  the    conveyance    as 
tenants  in  common,  and  afterwards  jointly  Qiort* 
gsged  it  for  a  joint  debt,  it  was  held  to  be  a  joint 
security,  and  that  the  debt  could  not  be  proved 
under  a  commission  against  the  firm  wiiho«t 
giving  up  the  security.  (Exparte  Free»fjt  Gly« 
&  J.  260).     If  a  creditor  has  a  joint  and  'several 
bond,  and  as  a  collateral  security  a  joint  warrant 
of  attorney  upon  which  judgment  is  signed,  th© 
liability  on  tho  bond  is  merged,  and  the  eraditot 
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is  not  entitled  to  prove  upon  the  separate  estate. 
{Exparte  Chrt3iie,  Mon.  &  B.  352). 

If  a  creditor  have  two  distinct  debts  doe  to  him, 
one  from  a  partner  individually,  the  other  from 
the  firm,  he  may  prove  them  accordingly  on  the 
separate  and  jomt  estates  respectively.  Where 
on6  of  three  partners  in  a  bank  advanced  money 
to  the  business  upon  the  security  of  the  other 
partners,  and  afterwards  retired  from  the  business, 
and  by  the  deed  of  dissolution  the  remaining 
partners  covenanted  to  repay  the  same  by  four 
instalments,  and  to  indemnify  against  the  partner- 
ship debts,  the  continuing  partners,  after  paying 
one  instalment,  became  bankrupt  when  two 
other  instalments  were  due,  and  the  retiring  part- 
ner paid  soine  partnership  debts,  it  was  held  that 
the  remaining  mstalments  and  debts  were  prove- 
able  under  the  commission,  ^arker  v.  Rams- 
bottom,  5D.  and  R,.  138).  Where  some  of  the 
partners  of  a  firm  carry  on  a  distinct  trade,  and 
m  the  course  of  dealing  in  the  distinct  trade  one 
of  the  firms  becomes  indebted  to  the  other,  such 
debt  can  be  proved  under  a  fiat  against  the  debtor 
firm.  {Exparte  CastelU  9  Gly.  &  J.  124). 
And  if  one  partner  of  a  firm  is  also  a  partner  of 
a  distinct  firm,  the  two  firms  may  prove  against 
each  other. 

Secondly — Of  separate  fiats. — A  separate  fiat 
18  a  fiat  sued  out  against  one  or  each  of  the  mem- 
bers of  a  firm  who  has  committed  an  act  of 
bankruptcy,  independent  of  the  other  partners, 
as  where  one  of  three  partners  in  a  bank,  who  j 
resided  thereat,  (the  others  residing  at  a  distance  j 
from  it)  shut  up,  and  absented  himself  from  the 
bank,  which  stopped  payment,  this  was  held  to 
1}e  an  act  of  bankruptcy  in  the  resident  partner 
only.  {Mills  v.  Bennett,  2  Mau.  &  S.  556). 
For  what  shall  be  deemed  acts  of  bankruptcy 
whereon  a  fiat  may  issue,  see  ante,  pp.  3  &  37. 
A  joint  creditor  may  sue  out  a  separate  fiat 
against  any  one  of  the  partners  of  the  firm  in- 
debted to  him,  who  has  committed  an  act  of 
bankruptcy,  and  even  one  of  the  partners  of  a 
firm  may  sue  out  a  fiat  against  his  co-partner, 
if  his  debt  have  not  arisen  out  of  the  partner- 
ship, otherwise  not  unless  upon  an  account 
settled.  (Crispe  v.  Perritt,  Willes  467  ;  fVynd- 
ham  V.  Paterson,  1  Stark.  144  ;  see  Antram  v. 
Chaie,  15  East,  209;  exparte  Noakes,  1  Mon. 
B.  L.  423).  As  two  fiats  against  the  same  per- 
son cannot  be  in  operation  at  the  same  time,  the 
Court  of  Review  will,  upon  application,  impound 
one  of  them,  leaving  tnat  hi  operation  which 
is  most  beneficial  and  advantageous  to  the 
creditors ;  and  where  a  separate  fiat  issues 
against  one  partner,  and  a  joint  fiat  is  subse- 
quently suea  out  against  him  and  others  of  the 
firm,  as  the  latter  is  generally  advantageous  to 
creditors,  the  separate  fiat  is  usually  impounded 


or  annulled  at  the  costs  of  the  joint  estate^  unless    Court«  upon  petition,  would  allow  ihejourt  cr.^ 


there  may  be  special  reasons  to  the  coctrarr. 
Exparte  Smith,  1  Gly.  &  J.  256;  we  exparte 
Rowlandson,  1  Hose,  89. 

As  to  the  proof  of  debts  under  a  sepante  fiit« 
the  rule  of  law,  as  now  generally  laid  down,  I 
find  to  be  that  '*  separate  debts  are  those  fcr 
which  the  creditor  can  have  his  remedy  at  la«, 
not  against  the  whole  firm,  but  against  tbi 
partner  only  who  contracted  them.  Wlifrei 
dormant  partner  drew  bills,  which  were  accepted 
by  the  ostensible  partner  for  partnership  per* 
poses,  the  holder  of  the  bill,  being  ignorant  J 
the  partnership,  was  held  entitled  to  pnu 
against  the  separate  estate  of  such  partner. 
and  not  against  the  joint  and  sepante  esffe 
of  the  acceptor.  [Exparte  Husband,  2  GK. 
&  J.  4.)  If  an  executor,  assignee  of  a  bai  l* 
rupt,  or  trustee,  be  a  partner  in  a  finxi,  cil 
apply  the  trust-money  to  the  purposes  of  theprt- 
nership,  without  the  knowledge  of  hi*  paitrcr., 
it  can  be  treated  as  a  separate  debt  only.  {E^ 
parte  Apsey,  3  Bro.  C.  C.  265).  A  bill  ^aeyjti 
in  the  name  of  a  firm  by  one  of  the  partnen,  f  j: 
his  separate  debt,  and  without  the  anthoritjof  tbf 
co-partner,  does  not  bind  the  firm,  and  therefcr; 
it  is  a  separate  debt  only.  (Exparte  XjoMri 
2  Gly.  &  J.  1 18).  And  where  a  joint  security  ti 
given  for  the  separate  debt  of  one  partner,  ti  a 
upon  the  creditor  to  prove  the  aatbority  of  t^ 
partners  to  the  giving  the  security  of  the  6nt 
{Exparte  Tlwrpe,  supra).  There  must  ai«yi 
be  some  degree  of  assent  on  the  part  of  the  c^ 
ditors  to  change  a  separate  into  a  joint  kH. 
although  slight  circumstances  will  in  geaeralU 
deemed  sufficiently  indicative  of  it. 

As  to  separate  fiats,  it  has  always  been  deer.!^ 
most  equitable  that  the  separate  estate  of  eaJi 
partner  should  pay  his  separate  debts,  ti»l  tfi 
joint  estate  of  all  the  partners  pay  the  j:-.d 
debts ;  and  as  the  assignees  under  a  separate  L.\ 
have,  in  fact,  but  the  separate  estate,  and  t;  ( 
bankrupt's  proportion  of  the  surplus  of  thejc^:: 
estate,  after  payment  of  the  joint  creditors,  *-j 
distribute  among  the  creditors  who  prore  nn^^i 
the  fiat,  it  has  hitherto  been  deemed  rigbt  t.^ 
prevent  joint  creditors  from  receiving  any  diu^c^ 
under  a  separate  fiat,  if  there  were  any  joint  p:^* 
perty,  no  matter  how  trifling  {exparte  PfMh, 
2  Rose,  54),  or  if  there  were  another  partner,  :>^ 
matter  whether  solvent  or  insolvent  (eipa*ti 
Kensington,  14  Ves.  447),  unless  it  weret^^ 
vidend  out  of  the  surplus  of  the  separate  esti^. 
after  payment  of  all  the  separate  creditors  /r* 
parte  Copeland,  I  Coi,  420),  or  unless  *' ' 
joint  creditors  agree  to  pay  the  separate  cnd:^^ 
205.  in  the  pound  {exparte  Ckamdier,  9  Vek 
35) ;  but  if  separate  fiats  were  sued  out  af*'**^ 
all  the  surviving  partners  of  a  firm,  wad  tbtie 
were  no  joint  property  whatever,  in  thai  case,  'ii 
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iitors  to  prove  and  receive  dividends  under  the 
<i€parate  fiat  of  each  partner,  bat  not  if  there  is 
\  solvent  partner  (exparte  Hayden^  Cook*  261). 

Aj  to  the  exception  by  which  a  petitioning 
creditor  is,  althoug^h  a  joint  creditor,  allowed  to 
prove  and  receive  dividends  under  a  separate  fiat, 
'.id«  supra. 

A  security  for  a  separate  demand  does  not  ex- 
trud  to  secure  a  joint  demand  ;  but  if  a  creditor 
luve  two  distinct  debts  due  to  him,  one  from  a 
partner  individually,  and  the  other  from  the  firm, 
tie  must  prove  them  accordingly  on  the  respective 
:  states. 

if  one  of  two  partners  become  bankrupt,  and 
I'lc  solvent  partner  pay  all  the  joint  debts,  he 
»m!1  be  entitled  to  prove  upon  the  separate  estate 
}f  \\\&  partner  for  so  much  of  the  money  as  he 
has  obliged  to,  and  actually  did  pay  out  of  his 
irivate  funds,  in  order  to  make  up  the  deficiency 
)iiween  the  joint  assets  and  the  debts,  as  the 
>Ankrupt*s  partner  would  have  been  obliged  had 
\t  remained  solvent  {exparte  Watson^  Buck, 
14^).  Where  a  bankrupt  borrowed  money  of 
•is  partner  by  way  of  personal  Ijan,  and  upon 
be  dissolution  of  the  partnership  the  loan  formed 
It  item  in  an  account  rendered  as  between  the 
>i!going  partner  and  the  late  firm,  this  loan  was 
ievcrthele<»  held  to  be  a  separate  debt  {exparte 
Richardson,  3  Dea.  &  C.  *244).  But  the  as- 
ignees  of  a  joint  estate  are  sometimes  allowed 
0  prove  on  the  separate  entate,  and  the  assignees 
>f  the  separate  estates  on  the  joint  estate.  And 
vhere  traders  in  partnership  also  carry  on  business 
iilinduilly,  if  the  separate  trades  be  distinct  from 
y-i  joint,  proof  will  m  general  be  allowed  as  be- 
wien  the  different  estates,  but  not  where  the 
eparate  trades  are  merely  branches  of  the  part- 
>T.>hip  concern  {exparte  Barbe,  11  Ves.  413). 
f  one  of  several  partners  draw  monies  out 
f  the  partnership,  and  apply  them  to  his  sepa- 
^e  use,  and  conceal  the  fact,  or  disguise  it  in 
le  partnership  books,  the  joint  estate  will  be 
!ititled  to  prove  upon  the  separate  estate  (ex- 
arte  Smith,  1  Gly.  &  J.  74). ' 

\^  to  mutual  debts,  I  shall,  in  concluding  my 
iswer  to  this  problem,  which  has  far  exceeded 
le  limits  originally  intended,  observe  that  they 
:'ht  be  owing  by  and  to  the  same  bankrupt,  or 
-t  of  bankrupts.  You  cannot  set  off  a  joint 
nuist  a  separate  debt,  or  vice  versa,  or  a  debt 
3(:  from  three  partners  against  a  debt  due  to  two 
f  them,  and  so  on.  E.  A. 


TO  THE   BOrrOS   OF    THB    LBOAL    OUIDB. 

The  Author  sends  the  remainder  of  the  Dis- 
Qssion  of  the  Prescription  Act ;  the  first  part 
f  which  was  inserted  in  Thb  Lbgal  Guidb. 
tul?  4th,  1840.  In  this  part  the  most  import- 
lit  decisions  on  the  Statute  are  remarked  upon. 

Temple,  Jvly  6M,  1840. 


A  Discussion  of  the  PBBSCRimoN  Act. 

(^2^3  W.4,c.l\.) 

(  Continued  from  page  162.) 

Section  />,  regulates  the  mode  of  pleading  to 
be  adopted  by  parties  who  intend  to  rely  on  the 
statute — the  first  clause  of  thai  section  is  thus 
worded :  — 

'*  That  in  all  actions  on  the  ease  and  other 
pleadings,  wherein  the  party  claimiue  may  now, 
by  law,  allege  his  right  generally,  .without 
averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  still' 
be  deemed  sufficient ;  and  if  the  same  shall  be 
denied,  all  and  every  the  matters  in  this  act 
mentioned  and  provided,  which  shall  be  appli- 
cable to  the  case,  shall  be  admissible  in  evidence 
to  sustain  or  rebut  such  allegation.*' 

This  clause  must  be  considered  as  applying 
only  to  declarations. 

It  is  undoubtedly  trocy  that,  as  against  a 
wrong  doer,  a  party,  whether  plaintiff  or  defend- 
ant, may  simply  aver  possession,  and  need  not 
set  out  his  title;  see  Taylor  v.  Eastwood, 
12  East.  212.  But  this  rule  refers  only  to  a 
case  in  which  the  title  to  a  corporeal  heredita- 
ment is  at  issue.  For  instance,  in  trespass,  for 
chasing  cattle,  the  defendant  may  plead  nis  pos- 
session of  a  close  on  which  the  cattle  were  da- 
mage feasant ;  because,  in  this  esse,  the  question 
will  be,  whether  the  close  is  the  defendant's  or 
not,  and  no  other  right  will  be  at  issue ;  and 
there  is  no  doubt  that  the  first  averment  of  title  to 
a  corporeal  hereditament,  which  is  alleged  in  the 
record,  need  only  be  of  a  title  of  possession. 
But  there  is  no  case  in  which  this  rule  has  been 
extended  so  far  as  to  enable  a  defendant  to  plead, 
that  by  reason  of  his  possession  of  a  corporeal 
hereditament  he  is  entitled  to  an  incorporeal 
hereditament.  The  practice  has  been  invariably 
to  set  out  the  prescriptive  title  specially  in  the 
plea ;  and  since  the  statute,  the  defendant  must 
either  plead  in  the  mode  previously  in  use,  or  in 
that  given  by  the  statute. 

It  appears  from  the  case  of  Welcome  v.  Upton, 
5  Mee.  &  Wels.  398,  that  if  a  defendant  intends 
to  rely  on  the  period  given  by  this  statute  in 
proof  of  the  right  he  claims,  he  must  plead  ac- 
cordingly ;  that  is,  that  a  plea  of  enjoyment  from 
time  immemorial  will  not  be  supported  by  proof 
of  an  enjoyment  for  the  particular  period  specified 
in  the  act. 

The  remainder  of  the  fifth  section  is  as  fol- 
lows ;— 

"  And  that,  in  all  pleadings  to  actions  of  tres- 
pass, and  all  other  pleadings  wherein  before  the 
passing  of  this  act,  it  would  have  been  necessary 
to  have  alleged  the  right  as  existing  from  time 
immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  occupiers 
of  the  tenement,  in  respect  whereof  the  same  is 
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claimed  for,  and  during  socfa  of  the  periods  men- 1 
iioned  in  this  act,  as  may  .be  a|>piieable  to  the 
case,  and  without  claiming  in  the  name  or  right 
of  the  owner  of  the  fee,  as  is  now  usually  done.'* 

*^  And  if  the  other  party  shall  intend  to  rely 
on  any  .proviso,  exception,  incapacity,  disa- 
bility, contract,  agreement,  or  other  matter  here- 
inbefore-mentionedy  or  on  any  cause  or  matter  of 
hctf  or  of  law,  710^  inconsistent  with  the  simple 
fact  of. enjoyment^  the  same  shall  be  specially 
alleged  and  set  forth^  in  answer  to  the  allegation 
of  the  party  claiming,,  and  shall  not  be  received  in 
evidence  on  any  general  traverse  or  denial  of 
aoch  aUegation.' 

On  this  part  of  the  5th  section,  most  of  the 
cases  which  have  arisen  upon  the  statute  have 
turned — 

The  words^  ''  the  enjoyment  thereof  as  of 
light*'  have  the  same  meaning  as  the  words  in 
the  first  and  second  sections,  '*  enjoyment  by  a 
person  claiming  right  thereto." 

The  doubt  has  been  as  to  the  manner  of  rc^ 
plying  to  a  plea,  stating  the  enjoyment  as  of 
ngbt,  viz.  when  the  general  traverse  is  sufficient, 
and  when  a  special  replication  under  the  last 
clause  of  section  5  is  requisite. 

That  clause  is,  "  if  the  other  party  shall  intend 
to  rely  on  any  provbo,  &c.  contract,  agreement, 
&c.  not  inconsistent  with  the  simple  fact  of 
ei^oyment" 

The  wordSf  "  the  simple  fact  of  enjoyment," 
mean  '^an  enjoyment  as  of  right."  See  the 
judgment  of  the  court  in  Beazley  v.  Clarke, 
2  Bing.  H.  C.  P.  709.  Again,  in  Onhy  v. 
.Gardiner,  4  Mee.  &  AVels.  501,  the  court  says, 
**  The  simple  fact  of  enjoyment"  referred  to  in  the 
5th  section  is  *^  an  enjoyment  as  of  right.*' 

The  first  question  then  is,  *'  What  is  an  en- 
joyment as  of  right."  The  next,  *'  What  is  such 
a  proviso,  &c.  contract,  &c.  as  is  not  inconsis- 
tent with  the  simple  fact  of  an  enjoyment  as  of 
right." 

We  must  look  to  the  cases  where  these  ques- 
tions have  been  decided.  The  first  case  is  Man-' 
mouthskire  Canal  Company  v.  Harford,  1  Cro. 
M.  &  K.  614.  There  was  a  plea  of  enjoyment 
of  a  way  as  of  right  for  20  years,  and  the  general 
traverse  of  the  right  replied.  Under  this  traverse 
the  judge  (Alderson,  B.)  allowed  the  plaintiffs 
to  give  evidence,  that  the  enjoyment  had  been 
with  their  licence  and  permission.  A  new  trial 
was  moved  for,  on  the  ground  that  this  fact 
should  have  been  specially  pleaded,  but  the  rule 
was  refused. 

Pakkb,  B.  said-^<<  The  issue  is,  whether  the 
occupiers  of  the  closes  of  .right  and  without  in- 
Ufruption  have  had  the  use  and  enjoyment  for 
20  years,  as  they  insist  under  the  issue,  therefore 
they  must  shew  an  uninterrupted  rightful  en- 
joyment  for  20  years.     If  they  bad  enjoyed  it 


for  one  week  and  not  for  the  next,  sod  saoo 
alternately,  their,  plea  would  not  have  been 
proved.  In  the  case  of  Bright  v  Walker^ 
1  Cro.  Mee.  &  R.  222,  lately  decided  10  (Lis 
Court,  it  was  held  that  the  claimant  mast  Uk* 
that  he  has  enjoyed  the  way  for  the  period  of  20 
years,  and  that  he  has  done  so  as  of  vgkt  tt»d 
without  interruption ;  and  that  sach  cUa 
might  be  answered  by  proof  of  a  license  wiiiiefi, 
or  parol,  for  a  limited  period,  compiising  tk 
whole  or  part  of  the  20  years. 

'*  In  the  present  case,  the  permission  asked  k 
and  given  snews  that  the  occupiers  of  the  doio 
did  not  enjoy  the  way  as  of  right ;  and  also,  lka( 
they  did  not  enjoy  it  uninterruptedly.*' 

The  definition  of  an  enjoyment  as  of  ligK 
given  in  the  case  of  Bright  v.  Walker^  wu  11 
follows  : — 

*'  Therefore,  if  the  way  sliall  appear  to  kaie 
been  enjoyed  by  the  elafroant  not  openly, »!» 
the  manner  that  a  person  rightfully  iRtiiui 
would  have  enjoyed  it,  but  by  sloltb,  as  t  tf»* 
passer  would  have  done,  or  it  be  shall  hafe  «- 
ca? ionally  asked  the  permiiBsion  of  the  occopier  if 
the  land,  no  title  would  be  acquired,  bccaasctf 
was  not  aft  enjoyment  as  of  right P 

But  the  plainest  definition  is  given  by  \sa9 
Dbmm AN,  C.  J.  who,  in  delivering  the  jodgvoi 
of  the  Court  of  Queen's  Beai£  in  Tki^t 
Braum,  4  Adol.  &  £11.  369,  said— 

**  It  seems,  therefore,  that  the  enjoyiD»t » 
of  right  must  mean,  an  enjoyment  had  act  «- 
cretly,  or  by  stealth,  or  by  tacit  sufferanctt  ' 
by  permission  asked  from  thne  to  timt  b 
each  occasion,  or  even  on  many  occanou  ^ 
using  it;  but  an  enjoyment  had  openly, afi** 
riouSy,  without  particular  leave  at  the  tisu.  W 
a  person  claiming  to  use  it,  without  dangir « 
being  treated  as  a  trespasser ;  as  a  matter  «f  ri;^ 
whether  strictly  legal,  by  prescription  aad  di- 
verse user,  or  by  deed  conferring  the  rigH  •' 
though  not  strictly  legal,  yet  lawful,  to  the  Or 
tent  of  exercising  a  trespass,  as  by  a  coateal  c? 
agreement  in  writing,  not  under  seal,  in  cut  c( 
a  plea  for  40  years,  or  by  such  writing,  oc  ptf^ 
consent,  or  agreement,  contract,  or  lioesse.  1 
case  of  a  plea  for  20  years."  His  Loidship«ii^ 
*•  according  to  this  view  of  the  ad,  a  lictsK  a 
writing  must  be  replied  to  a  plea  of  40  jnn 
enjoyment  if  it  cover  the  whole  timet  s^  ^ 
same  of  a  parol  license  in  the  case  of  a  pka  iif 
20  years"  (I). 

(1)  And  iu  support  of  a  plea  of  enjoymeot  f'*  *] 
years,  evidence  may  be  given  of  cnjojriiirBt  b/j^-" 
that  period;  for  if  evidence  of  oser  beyond  40  m<* 
were  to  be  excladed,  it  migBt  be,  tbat  after  the  ur. 
had  been  establisbed  as  far  as  38  ypara  *«ek,  1  ^Ttfr  • 
tinuaiice  of  proof  might  oecur  as  to  the  two  « ihr 
preceding  years,  and  Uie  party  might  611,  becsof*  - 
was  unable  to  carry  his  case  on  widioatgoisg  <'^  *^' 
distance  of  41  years ;  see  Latewn  v.  Lsingltp,  ft  -^  -^ 
A;  £11. 880.->£nxTOX. 
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This  section  confirm*  flrf  aulcct  hnptovtiTc 
tbe  rnlcy  wbich  had  pretiotuTy  obtained,  enjoy- 
ment for  twenty  years,  and  eren  for  less  hanng 
been  generally  considered  as  sufficient  proof  of 
the  right ;  but  by  this  section,  nothing  less  than 
an  enjoyment  for  thirty  or  twenty  years,  accord* 
ing  to  the  nature  of  tbe  right  can  be  held  to 
sustain  the  right. 

Section  7  provides  for  cases,  in  which  the 
party,  against  whom  the  right  is  asserted,  ia 
incapacitated  from  resisting  the  claim. 

Section  8  introduces  an  important  proviso. 

*'*  Provided  always,  that  when  any  land  or 
water,  upon,  over,  or  from  which,  any  such  way 
or  other  convenient  watercourse,  or  use  of  water, 
shall  have  been  or  shall  be  enjoyed  or  derived, 
hath  been  or  shall  be  held  under  or  by  virtue  of 
any  term  of  life,  or  any  term  of  years  exceed' 
ing  three  yean  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  other 
matter,  as  herein  last  before  mentioned,  daring 
the  continuance  of  such  term,  shall  be  exdyded 
in  the  computation  of  the  said  period  of  forty 
years,  in  case  the  claim  shall  within  three  yearM 
next  after  the  end,  or  sooner  determination  of 
such  term  be  resisted  by  any  person  entitled  to 
any  reversion  expectant  on  the  determination 
thereof."  (4) 

Two  cases  have  been  decided  on  this  section.* 

In  Bright  v.  Walker  a  way  had  been  used 
adversely,  and  under  a  claim  of  right  for  ntore 
than  twenty  vean  overland  in  the  possession  of  ft 
lessee,  who  held  under  a  lease  for  lives  grmnted 
by  the  Bishop  of  Worcester. 

It  was  contended,  that  although  the  Buhep^ 
as  reversioner,  might  not  be  barred,  the  right  was 
good  as  against  the  lessee ;  but  it  was  held,  that 
under  the  Act,  this  user  gave  no  right  as  against 
the  Bishop^  and  did  not  affect  the  see.  And 
also  as  it  could  not  give  a  title  as  against  all 
persons  having  estates  in  the  locus  in  quo^  it 
gave  no  title  as  against  the  lessee,  and  the  pei^ 
sons  claiming  under  him*  And  that  no  title 
was  gained  by  an  user,  which  did  not  give  a 
valid  title  as  sgainst  the  Bishop^  and  pennt- 
nently  affect  the  see. 

Parkb,  B.  in  delivering  the  judgment  of  the 
Court,  said,  '*  The  important  question  is,  whe- 
ther this  enjoyment  (as  it  cannot  give  a  title 
against  all  persons  having  estates  in  the  locus  in 
quoj)  gives  a  title  as  against  tbe  lessee,  and  the 
defendants  claiming  under  him,  or  not  at  all  ? 

"  We    have    had    considerable  difBculty  in 
coming  to  a  conclusion  on  this  point ;  but  on  the 
mo^*™'**  N.C.  700;  4  Hee.  A:  WeU.  Ml— ;  fullest  consideration,  we  think  that  no  title  is 

T^e  uci  relieve,  a  party  from  the  nece«ity  of'  «*j"«^.  V  *"  ^^  ^^^r,  which  does  "Otgive  a 
^>^ing:  tbe  right  from  time  immemorial,  and  allows    ^^"o  *'"«  against  all,  and  permanently  affect  the 
'  an  «|uivalent  the  proof  of  actual  enjoyment  for  80 
•'iirs.so  that  no  presumption  is  HdmisMble;  see  Bailey 

^^PpUyardf  3  Net.  k  Per.  960.— £o. 


From  this  last  seutenoe  we  find  in  what  cases 
I  i^pecisl  replication  ia  necessary.  Indeed,  the 
tile  so  to  be  observed  in  such  cases  is  laid  down 
cry  clearly  in  this  same  judgment. 

*'  On  looking  at  the  report  of  the  case  of  the 
Sfonmouthshire  Canal  Company  v.  Harford, . 
re  find  that  the  decision  rests  on  this  ground, 
riz.  that  the  asking  leave,  from  time  to  time, 
cithin  the  40  or  20  years,  breaks  the  continuity 
)f  tbe  enjoyment  as  of  right,  because  each  asking 
)f  leave  is  an  admission,  that  at  that  time,  the 
isker  had  no  right ;  and,  therefore,  the  evidence 
»f  such  asking  within  the  period  is  admissible 
lader  a  general  traverse  of  the  enjoyment  for  40 
If  20  years,  as  of  right  (2).  To  this  ground  of 
tecision  I  quite  accede,  and  it  will  foUow,  that 
iot  only  an  asking  leave  but  an  agreement,  com- 
nencing  within  the  period^  may  be  given  in 
TJdence  under  the  general  traverse,  notwith- 
tanding  the  words  of  the  5th  section.  For  the 
}8rty  cannot,  and  does  not  rely  on  it,  as  an 
itswer  to  an  enjoyment  as  of  right,  which  he 
loiifesses,  nor  as  avoiding  any  such  enjoyment 
lur:ng  the  time  covered  by  the  agreement ;  but, 
ts  shewing  that  there  was  not,  at  the  time  the 
;;:reenient  was  made,  an  enjoyment  as  of  right ; 
nd  so  the  continuity  is  broken,  which  is  incon- 
istent  with  the  simple  fact  of  enjoyment  during 
he  20  or  40  years.'^ 

In  accordance  with  this  decision,  it  was  de- 
eded in  the  case  of  Onley  v.  Gardiner^  that 
he  enjoyment  of  an  easement  as  of  right  for  20 
'^ars,  next  before  the  commencement  of  the  suit, 
rithin  the  statute,  means  a  continuous  enjoy- 
nent  a$  of  right  for  the  20  years  next  before 
he  commencement  of  the  suit  of  the  casement, 
ti  an  easement  without  interruption  acquiesced 
nfora  year ;  and  that  it  is  therefore  defeated 
y  anity  of  possession,  during  all  or  part  of  the 
!0  vears. 

It  wfts  also  decided,  consistently  with  the  p^e- 
iius  decision,  that  such  unity  of  possession 
leed  not  be  specially  replied  under  the  5th  sect. 

Section  6  of  the  act  enacts,  that  no  presump- 
ion  &hall  be  made  in  favour  of  any  claim.  (3) 

*^  That  in  the  several  cases  mentioned  in  and 
provided  for  by  this  act,  no  presumption  shall  be 
•lowed  or  made  in  favour  of  any  claim,  upon 
roof  of  the  exereise  or  enjoyment  of  the  right, 
r  matter  claimed,  for  any  less  period  of  time,  or 
umber  of  yean,  than  such  period  or  number 
mentioned  in  this  Act,  as  may  be  applicable  to 
he  case  and  nature  of  the  claim. •* 


see. 


(4>  »ee  4  Mee  At  Weli.  600.— Bo. 
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And  afterwards — "  From  hence  we  are  led  to 
conclude,  that  an  enjoyment  for  twenty  years,  if 
it  give  not  a  good  title  against  all,  gives  no  good 
title  at  all/' 

See  also  Wright  t.  Williams^  I  Mee.  & 
Wels.  1 00. 

It  will  he  seen,  that  the  case  of  a  tenancy  for 
life  is  mentioned  both  in  the  7th  and  8th  sec- 
tion^.  In  the  7th,  the  periods  are  not  to  be 
reckoned  during  the  existence  of  the  tenancy  for 
life,  except  only  in  cases  where  the  right  or 
claim  is  declared  to  be  absolute  and  indefea' 
sible. 

In  the  8th  section,  the  longer  period  is  not 
to  be  considered  as  running  during  the  existence 
of  the  tenancy  for  life,  provided  the  reversioner 
expectant  on  the  determination  thereo/ within 
three  years  resist  the  right. 

The  construction  to  be  put  upon  these  two 
clauses,  is  that  the  shorter  term  does  not  run 
during  the  tenancy  for  life,  but  if  the  longer 
term  has  elapsed,  the  right  becomes  absolute, 
unless  (under  sec.  8,)  the  reversioner  resists  it 
within  three  years  from  the  determination  of  the 
life  estate.  In  IViight  r.  Williams,  the  Court 
•aid  '*  The  time  of  a  tenancy  for  life  in  a  person, 
who  might  otherwise  be  capable  of  resi«tmg  the 
claim,  though  excluded  by  the  7th  section  from 
the  computation  of  the  shorter  period  of  twenty 
years,  absolutely  is  by  the  8th  section,  excluded 
from  the  computation  of  the  longer  period  of 
forty  years,  conditionally  only,  that  is,  provided 
the  reversioner  expectant  on  the  determination  of 
the  term  for  life  shall  within  three  years  (that  is 
probably  before  the  end  of  the  years,)  after  such 
determination  resist  the  right." 

3  &  4  Vic.  cap.  26. 
An  Act  to  remove  dovbts  a^  to  the  competency 
of  persons,  being  rated  inhabitants  of  any 
parish ^  to  give  evidence  in  certain  cases. 

Whereas  it  is  expedient  to  remove  all  doubt 
whether  persons  are  by  law  competent  to  give 
evidence  in  cases  where  they  have  been  formerly 
held  to  be  disqualified  by  the  liability  to  pay  pa- 
rochial rates ;  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  from  and 
after  the  passing  of  this  act  no  person  called  as 
a  witness  on  any  trial  in  any  court  whatever  may  i 
and  shall  be  msabled  or  prevented  from  giving 
evidence  by  reason  only  of  such  person  being, 
as  the  inhabitant  of  any  parish  or  township,  rated 
or  assessed  or  liable  to  be  rated  or  assessed  to  the 
relief  of  the  poor,  or  for  and  towards  the  mainte- 
nance of  church,  chapel,  or  highways,  or  for  any 
other  purpose  whatever. 
II.  And  be  it  enacted,  that  no  church  warden, over* 


seer,  or  other  officer  in  and  for  any  pttisk,  Vsmk- 
ship,  or  union,  or  any  person  rated  or  assessed  or 
liable  to  be  rated  or  assessed  as  aforesiid,  shall  be 
disabled  or  prevented  from  giving  evidence  on  asy 
trial,  appeal,  or  other  proceeding  by  reajon  oaly 
of  his  being  a  party  to  such  trial,  i^ypeal,  cr 
other  proceeding,  or  of  his  being  liable  to  costs 
in  respect  thereof,  when  he  shall  be  only  a  noim* 
nal  party  to  such  trial,  appeal,  or  other  prooed- 
ing,  and  shall  be  only  liable  to  contribute  to  soch 
costs  in  common  with  other  the  nte-payen  of 
such  parish,  township,  or  union. 


TAXATION  OP  STOCK  IN  TRADE  FOR 
THE  RELIEF  OF  THE  POOR. 


Under  the  stat.  43  Eliz.  c.  2,  all  persocal 
property  yielding  a  certain  annual  pennaiieGi 
profit  IS  rateable  to  the  relief  of  the  poor.^d) 
Stock  in  trade^  when  its  value  can  be  asccr- 
tained,  is  rateable.  (6) 

A  Report  has  been  recently  made  (Mtha{ 
May  last)  by  the  Poor  Law  Commisstontrt 
upon  the  expediency  of  an  alteration  bein^iiu<i« 
in  this  law.  The  Commissioners,  after  describe 
ing  the  exteut  of  operation  under  the  statute  of 
Elizabeth,  and  progress  of  the  tax  on  stock  n 
trade,  with  its  great  inequality  and  easy  erasica 
in  many  instances,  say  \ — 

**  The  rate  on  stock  in  trade,  dependent  oa 
the  amount  of  profit,  cannot  be  made  witbcet 
minute  investigations  into  the  oonoems  of  \d&* 
viduals — investigations  so  difficult,  and  the  te- 
suits  of  which  are  so  fallacious,  that  a  right  ex- 
clusion can  scarcely  be  obtained,  while  to  Of 
ratepayers  every  inequality,  the  result  of  a  wrct-g 
estimate,  is  a  subject  of  dissatisfacUoo,  neoestt* 
rily  begetting  disputes  and  litigation. 

*'  From  these  difficulties,  and  froni  a  desirt  to 
avoid  appeals,  another  kind  of  injustice  has  c- 
slied  in  places  where  stock  in  trade  has  ben 
rated.  Those  who  could  most  successfully  co> 
ceal  their  profits,  or  could  most  easily  resit 
elsewhere,  or  keep  their  stock  away  from  tv 
parish,  have  been  able  to  make  the  beat  tenci 
with  the  overseers,  to  which  terms,  r«ih&  tbas 
lose  all,  the  overseers  and  other  inhabitants  in 
compelled  to  submit ;  and,  as  an  indocenKot » 
avoid  appeals  by  such  as  might  be  supposed  u 
be  capable  of  appealing  successfully,  it  bias  bra 
the  practice  of  overseers  to  set  the  rates  at  sur» 
which,  being  much  below  the  true  amount  cf  x:-t 
liability,  were  likely  to  be  undisputed  by  i'* 
ratepayers,  and  which  the  OT«rseen  woe  cestat 
of  being  able  to  prove. 


(a)  Rex  o.  Hogg,  1  Term  Rep.  7S7 ; 
Rex  9.  RiDgwood,  Cowp.  820. 

(&)  Per  Lord  Kenyun  in  Rex  «•  T. 
Rep.  164;  Bex  «.  Durtley,  id*  68;  ai 
White,  4  Term  Rep.  771. 


But.  i^* 


.  6TVra 
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"  There  is  good  reason  to  believe  that  there 
s  no  parish  in  the  kingdom  in  which  the  orer- 
«ers  have  ever  been  able  fully  to  carry  oat  the 
dw.  The  instances  which  have  come  to  our 
mowled^  of  attempts  to  carry  it  out  have  been 
nstances  of  compromise,  and  fally  justify  Lord 
^Iansfie]<r8  enlightened  views  as  to  the  impossi- 
itlity  of  carrying  the  rating  of  stock  in  trade  into 
feet.  His  Lordship^s  views  appear  to  be  still 
ntertained  in  the  manufacturing  districts,  and 
n  other  parts  of  the  country,  since  the  recent 
ommunications  on  the  rating  of  stock  in  trade, 
iiich  we  have  received,  generally  express  a 
tronger  sense  of  the  impracticability  of  the  law 
un  of  its  injustice  or  impolicy. 

"  It  would  appear  to  be  unnecessary  for  us  to 
}ake  any  remarks  upon  the  general  policy  of  a 
IX  operating  so  unequally,  affecting  some  trades 
nd  some  classes  of  traders  with  inevitable  bur- 
ens,  from  which  others  are  exempt,  without  any 
ther  reason  for  the  difference  than  the  merely 
rcidental  variety  in  the  ease  with  which  the  tax 
m  be  imposed  in  one  class  of  cases,  as  com- 
Bred  with  the  other.  But  it  is  proper  to  call 
)ur  Lordship's  attention  to  the  fact,  that  the 
jy  as  yet,  has  never  been  imposed  on  the  pa- 
ihes  in  the  greater  part  of  England  and  Wales, 
k1  is  practically  unknown  in  the  districts  which 
ive  become  the  great  modem  seats  of  manu- 
rtures.  Thus  its  extension  to  these  would 
rtmte  with  all  the  disturbing  effects  of  a  new 
X,  and  with  an  effect  which  we  are  not  prepared 
'  estimate,  but  which  may  be  considerable  in 
langing  the  relations  of  our  trade  and  manu- 
cti'res,  both  as  regards  other  parts  of  her  Ma- 
rty's dominions  (as  Scotland  and  Ireland), 
lere  no  such  tax  can  be  laid,  and  as  regards 
e  competition  of  our  countrymen  with  the 
tde  and  manufactures  of  other  countries. 
'^  On  the  other  hand,  as  the  tax  has  not  yet 
en  practically  laid  on  these  districts,  the  repeal 
the  law  would  not  deprive  the  landed  interest 
any  benefits  now  enjoyed  by  it  in  the  taxation 

the  commercial  and  manufacturing  classes. 
le  repeal  of  the  liability  would  leave  the  whole 
K  of  ratepayers  in  those  districts  in  their  ex- 
ing  relative  positions.  In  the  districts  in 
lieh  the  practice  of  rating  stock  in  trade  for- 
rly  prevailed,  and  has  been  recently  rcsutned, 
!  alteration,  by  the  total  repeal  of  the  liability, 
mid  be  comparatively  small,  on  account  of  the 
lucd  extent  to  which  the  liability  has  hitherto, 
in  the  causes  before  adverted  to,  been  capable 
being  enforced. 

*'  It  is  likewise  important  to  remark,  that 
c^  are  made  by  the  parish  overseers,  who  are 
paid  officers,  acting  only  for  a  single  year,  and 
^refore  not  likely  to  possess  or  obtain  the  skill, 
bestow  the  labour,  which  would  be  requisite 

^0  difficult  a  task  as  that  of  making  a  fair  and 
;al  rate  upon  stock  in  trade. 


**  It  has  been  sometimes  suggested  as  desi* 
rable,  that  the  practice  of  rating  inhabitants  for 
stock  in  trade  should  be  oonfindl  by  legislative 
enactment  to  the  places  in  which  it  has  already 
been  carried  into  effect. 

'*  If  this  suggestion  should  be  adopted,  it 
would  be  right  to  couple  it  with  another— :- 
namely,  that  the  rate  should  be  made  only  in 
the  same  proportions  to  the  actual  profits  as 
hitherto.  For,  as  we  have  before  stated,  the 
practice  has  been  such  as  to  allow  of  a  large 
escape  of  profits  from  the  rate;  and  if  ever  a 
rate  shonld  be  made  in  any  place  on  the  whole 
amount  of  profits  legally  liable  to  the  rate,  such 
a  rate  would,  to  the  extent  of  this  difference,  be 
{ a  new  rate  on  the  trade  of  the  place :  this  pro- 
1 1  vision,  however,  from  the  difficulty  of  disco vei^ 
'  ing  the  proportion  between  the  amount  of  profits 
which  have  been  rated,  atid  the  amount  of  the 
true  rateable  profits,  would  be  difficult  of  appli- 
cation. 

**  We  think  that  it  would  be  most  beneficial 
to  repeal  altogether  the  effect  of  the  word  *  inh4« 
btUnt'  in  the  statute  of  Elizabeth.  Hitherto 
no  inhabitants,  simply  as  inhabitants,  have  been 
rated  other  than  the  possessors  of  stock  in  trade; 
but,  inaamuch  as  stock  in  trade  was  affected  with 
its  liability  above  a  century  and  a  half  after  the 
passing  of  the  statute  of  Elizabeth,  and  as  the 
words  of  the  statute  would  undoubtedly  admit  of 
a  much  wider  signification  than  has  yet  been 
attributed  to  them,  there  is  still  danger  that  it 
may  at  some  time  or  other  have  a  wider  practical 
effect  given  to  it.  It  appears  to  us  to  be  better 
to  prevent  such  an  extension  than  to  postpone 
the  remedy  until  the  evil  has  arisen  ;  especially 
as  this  can  now  be  done  without  any  derange- 
ment beyond  the  repeal  of  the  liability  to  be  rated 
in  respect  of  stock  in  trade. 

'*  It  would,  however,  be  sufficient  for  the  im- 
mediate purpose,  to  repeal  specifically  the  liabi- 
lity of  inhabitants  to  be  rated  in  respect  of  stock 
in  trade." 


HOUSE  OF  LORDS,  July  10. 

APPEALS. 

Booth  and  othees,  Dirbctors  of  thr  Lotf- 
DON  Joint-stock  Bank  v.  the  Govkrnor 
AND  Company  of  the  Bahk  op  England. 

Opinion  of  tlte  Judges  upon  the  Questions 
proposed  to  tfiem  hy  the  LoRDS.(a) 

TiNDAL,  C.  J.  C.  P.,  gave  it  as  the  unani- 
mous opinion  of  all  the  judges,  that  the  arrange- 
ment  or  agreement  entered  into  by  the  London 
Joint  Stock  Bank  with  the  Kingston  ComnenasA 


(a)  Sec  ante.  p.  187. 
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Baikk  in  Upp«r  Caoada,  wa9  only  an  indirect  mode 
of  doing  that  which  coi4d  not  be  directly  done  ac- 
cording to  law,  and  consequently  was  a  violation  of 
the  rights  and  privileges  of  the  Bank  of  England, 
and  that  the  order  of  the  Master  of  the  Holb 
was,  therefore,  correct ;  that  the  judgment  of  the 
Court  of  Common  Pleas  in  the  case  of  Bardi  of 
England  v.  Afuiersont{b)  which  laid  down  the 
aame  doctrine,  had  been  taken  into  considera- 
tion upon  the  present  occasion,  and  had  received 
the  unanimous  approbation  of  all  the  judges.^ 

The  Lord  Chamcbllor  expressed  his  entire 
concurrence  in  the  opinion  of  the  judges,  and 
stated  that  he  never  had  entertained  any  doubt 
about  the  case. 

Judgment  of  the  court  below  affirmed,  with 

isosts. 


BiBTWHISTLB  O.  VxitDlLL, 
LSX  tOCI  DOMICILII,  (a) 

^  Settlsmbnt  of  theLaw. 

Whether  a  dM  bom  in  Scotlakd  of  uk- 
MARRIED  PARiNTs  domiciled  in  that 
country^  nho^  aliter  ih$  birth  of  the  ekild^ 
intermarrytnffinScarLMtXhie^byeuchqfter 
marriage^  rendered  capable  of  inheriting 
lands  in  Ekoland. 

The  very  important  question  raised  in  this  case 
has  been  in  agitation  smce  the  year  1823. 

The  fftcts  appear  to  be  these  : — 

In  1 823  a  bill  in  Chancery  was  filed  by  the 
plaintiff,  John  Birtwhistle,  against  the  defendant, 
ID  whieh  it  was  stated  that  the  defendant  had 
.entered  upon  lands  of  the  plaintiff,  situate  in 
Torkshife,  during  the  in&ncy  of  the  latter^  and 
neoetved  the  rents  and  profits,  whereby  she  be- 
came liable  to  account  as  guardian  in  socage, 
charging  that  the  ancestor  of  the  plaintiff  had 
died  indebted  in  various  specialties,  and  praying 
a  receiver,  an  account  and  delivery  of  the  title 
deeds,  and  that  the  personal  estate  might  be  ap- 
plied in  payment  of  the  specialty  debts.  Upon 
motion  made  before  Lord  Eldon  for  a  receiver, 
his  Lordship  directed  an  action  of  ejectment  to 
be  brought  in  the  Court  of  King's  Bench,  and 
pressed  upon  the  parties  the  necessity — in  a  ctue 
of  tuch  importance  to  the  settlement  of  the 
'  law — that  a  special  verdict  should  be  taken,  in- 
timating a  dedsive  purpose,  upon  application  by 
either  of  the  parties,  to  direct  a  new  trial  if  they 
came  back  to  the  Court  of  Chancery  with  a  com- 
jnon  verdict. 

An    ^tion    of   ejectment    was    accordingly 
brought,  which  was  tried  at  the  Yorkshire  spnng 

0 

(»)  3  Keen,  385,  lee  S  Biogr.  N.  C.  689. 
(a)  See  an  Essay  opon  this  salgect  by  the  Boxtor, 
aataToI  I.  p.  118,  et  teq. 


assizes,  in  1 825>  befoie  Mr.  Barom  Batut, 
when  Uie  jury  returaed  a  jpecta/  vfnCd,  in  lab- 
stance  as  follows  :^William  Kitwkistle  died  cs 
the  12th  May,  1819,  seised  in  his  deflmocKol 
fee  of  and  in  one  undivided  third  ptitof  ditcaj 
lands  in  Yorkshirt,  without  leavix^.aay  issaecF^ 
his  body.  All  his  brotbera  died,  in  hit  lifieliw^ 
and,  except  his  brother  Alexander  Biitwbist& 
they  all  died  unmarried,  and  without  inae.  Aki 
ander  Birtiihistle,  in  1790,  went  from  Eagbd 
into  ScotUnd,  and  became  and  was  dmakiiaj 
there,.and  there  remained  and  dwelt  so  doaiu 
until  the  time  of  his  death.  While  domkakd 
Scotland  he  cohabited  during  the  whole  of 
period  of  time-  with  Mary  Purdie,  being 
domiciled  there,  and  during  such  cofa"^' 
had  issue  by  tha  said  Mary  Puidie  the 
John  Birtwhistle,  who  was  tha  only  son  of  lb 
said  Alexander  Birtwhistle,  an^of  the  sudMsr 
Purdie,  and  was  bom-  in  Sootland  on  the  15)^« 
May,  1799.  On  the  6th  May,  1805^  sfieiui 
birth  of  John  Birtwhistle^  Alexander  Biitnlua^ 
and  Mary  Purdie  were  married  in  Scotkod.  m 
cording  to  the  laws  of  Scotland,  and  on  the  ^ 
of  Februanr,  1810,  Alexander  Birtwhistk  djJ 
in  Scotlandf,  seised  to  him  and  his  heiis  of£«ij 
lands  there,  leaving  the  said  John  Birtvhad 
him  surviving,  who,  alter  the  death  el  his  klie 
was  duly  served  heir  thereto,  aoooiding  to  the  U 
of  Scotland,  which  he  held  and  cnmediB  a 
own  right,  he  having  fson  the  time  el  his  M 
dwelt  and  remained  in  Scotland^  and  beee  m 
ciled  there,  (b)  If  a  marriage  of  the  mtf^i 
a  child  with  the  £ather  of  aucb  child  takes  m 
in  Scotland,  such  child  bom  in  Scotlsod  be^ 
the  marriage  is  equally  l^tioiataby  thekvu 
Scotland  with  children  bom  after  the  msniii 
for  the  purpose  of  takbgland,  andcvecj 
purpose,  (e) 

The  case  upon  this  special  venKd  was  i 
before  the  Court  of  Queen's  Bench  on  tb  ^ 
May,  1826,  when  the  present  Lo&o  C 
JusTiCB  Tim  DAL  made  a  very  talented 
as  counsel  on  behalf  of  the  plaintiff,  id  v 
he  contended  that  the  lessor  of  the  phu 
being  legitimate  by  the  law  of  the  covntn 
which  he  was  bora,  was  legitinate  aH  am 
world ;  legitimacy  being  a  persemal  statut  ^m 
accompanies  a  man  wherever  he  goea.  Thit  tj 
lessor  of  the  plaintiff  was  bom  esjmstismm 
according  to  the  law  of  the  conntry  whoa  laij 
bora,  and  by  that  law  the  qoestioa  au^  t» 
determined. 

Mr.  Courtenag  contendai  against  tkii  sf 
ment,  and  cited  Coimn's  cose  (d)  to  show  i^ 
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(b)  See  this  Verdict  more  at  lai|e  d  Btm  « 
Crept,  438, 

(c)  See  6  fiarn.  and  Crest.  499,  n. 

(d)  7  Co.  Bep.  1. 


hanc  Repart$. 

he  right  of  inheriting  English  knds  must  he 
ecultiJ  by  English  principles  mnd  English  Uw, 
nd  that  foreign  laws,  and  the  decision  of  foreign 
ourts,  coald  not  pre?ail. 

Abbott,  C.  J.,  8aid,(e) — ^The  strophe  ques- 
«n  is,  who  is  the  heir  to  the  lends  in  £ngUndl 
he  rule  as  to  the  law  of  the  domicile  has  never 
era  Mtended  to  real  property,  nor  have  I  found 
1  the  decisions  in  Westminster  Hall  any  dictum 
iving  coantenance  to  the  idea  that  it  ov^ht  to 
e  so  extended*  Two  decisions  in  the  House 
f  Lords(/)  have,  however,  been  reliDrred  to, 
benee  it  is  said  soch  an  opinion  may  be  in- 
ured; it  is,  therefore,  satisfactory  to  me  to 
BOW  that  this  case  may  he  oarriea  before  that 
ibunaL  There  being  no  authority  for  saying 
lat  the  right  of  inheritance  follows  the  law  of 
\t  domicile  of  the  parties,  I  think  it  most  fellow 
lat  of  the  counliy  where  the  land  lies.  Per* 
raal  property  has  no  locality,  and  even  with 
^pect  to  that  it  is  not  correct  to  say  that  the 
IV  of  England  gives  way  to  the  law  oif  a  foreign 
>antry,  but  that  it  is  part  of  the  law  of  England 
ut  pereonal  property  should  he  dbtributed  ac- 
>rding  to  the^'tis  damicilU*  The  question  now 
)  be  decided  is,  whether  a  person  haring  been ! 
om  abroad  can  inherit  land  here,  who  would 
ot  have  inherited  had  he  been  bom  in  England.  | 
hat  the  descent  of  land  in  England  follows  the 
m  of  the  place  where  it  is  situate,  appears  by 
le  various  customs  prevailing  in  different  ma- 
)rs.  Is  there  then  any  authority  that  the  law  of 
•ngland,  as  to  any  lands  in  Englandj  is  to 
iopt  the  law  of  a  foreign  country  ?  We  are  not 
together  wilboot  an  authority  upon  the  subject. 

appears  by  the  statute  of  Merton,  that  the 
•{hops  were  desirous  of  having  that  very  law  for 
hich  the  lessor  of  the  plaintillr  now  contends,  in- 
oduced  into  this  country ;  but  it  was  refused  in 
n:n]age  which  has  always  been  remembered  and 
ten  repeated.  That  language,  it  is  said,  must  be 
mfiwed  in  its  application  to  persons  born  in 
ngland ;  but  the  Crown  had  foreign  possessions 

that  time,  and  persons  bom  there  were  not 
lens,  and  I  see  no  reason. for  restraining  the 
eaning  of  the  passage  in  question  in  the  man- 
t  contended  for.  Having  that  authority  before 
e,  and  finding  nothing  in  our  law  books  to 
tpport  a  contrary  doctrine  (indeed  in  BrodU 

Barry,  (g)  there  is  a  dictum  in  favour  of 
!.  I  think  we  shaH  not  be  warranted  in  giving 
feet  to  the  Scotbh  law  of  legitimacy.  It  is  not 
:ainst  our  law  that  a  foreign  marriage,  however 
^lemnised,  should  be  held  good ;  we  adopt  the 
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laws  of  all  Christian  eoontries  as  to  marriage^ 
but  it  by  no  means  follows,  that  we  are  to  adopt 
all  the  consequences  of  such  marriages  which  ars 
recognised  in  foreign  countries  ;  it  is  suffident  if 
we  admit  all  such  consequences  as  follow  £rom 
a  lawful  marriage  solemnised  in  this  country. 
For  these  reasons  I  am  of  opinion  that  our 
judgment  must  he  in  favour  of  the  defendant. 

Mr.  Justice  Batlet  concurred  in  this  opt* 
nion,  and  observed,  he  conceded  that  the  Ux  loei 
governed  the  question  of  marriage ;  but  whether 
all  the  consequences  recognised  in  a  foreign 
country,  aa  following  upon  a  marriage  there,  are 
also  to  be  recognised  in  this  country,  is  a  very 
different  question,  and'  he  thought  must  be  an- 
swered in  the  negative ;  and  the  rest  of  the  Court 
were  unanimous  in  these  opinions,  and  determined 
that  the  lessor  of  the  plaintiff  could  not  he  re* 
oeived  as  legitimate  heir  to  land  in  England,  and 
judgment  passed  for  the  de£indant.(A) 

A  fVrit  of  Error  was  then  brought  in  the 
House  of  Lords,  where,  for  the  plaintiff,  the  sub- 
stantial question  put  in  issue  was,  ^*  Whether 
the  lessor  of  the  plaintiff  was,  or  was  not,  entitled 
to  the  character  and  statui  of  heir  of  hia  £ither,  to 
the  effect  of  inheriting  a  real  estate  situate  in 
England,  as  bein^  or  not  being,  the  lamjkl  torn 
of  &»  said  fiither. 

(7*0  he  eantmumi.) 

« 

QUEEN'S  BENCH,  June  22. 


(()  5  Ban.  ft  Cress.  45K  B.  C. 
;)  SbeddoD  o.  Patrick,  and  the  BCrathmore  Peerage 
ue,  see  ante,  vol.  3,  p.  147. 
r?))yes.ft  Bea.lS7. 

'M  This  case  Is  very  folly  reported  in  d  Bam.  ft 
resi.498. 


Sittingi  in  Banjuo, 

ItlX  V.  BOSTON  AND  ANOTHSn. 

Maoistratss,  Aetiofu  against.  —  Whether 
the  StaiuU  5  ^  6  IF.  4,  c.  60,  see.  76, 
which  requiree  21  days  notice  of  aetidn^ 
repealed  the  24ih  Oea.  2.  c.  60,  fuUdb  r«- 
quiree  a  nwntKe  notice* 

The  plaintiff  in  this  case  is  a  laboarer,  and 
the  defendants  are  magistrates.  It  appeared  that 
the  plaintiff  had  two  cows  impounded,  on  the 
ground  of  their  baring  strayed.  He,  beliering 
that  they  had  not  strayed,  desired  two  of  his 
boys  to  go  and  release  them  firom  the  pound. 
An  information  was  afterwards  laid  against  him 
under  the  provisions  of  the  5th  and  6th  Wm. 
IV.,  chap.  50,  sec.  75,  and  the  defendants  con- 
victed him  in  the  penally  of  I/.  Is.  and  89f« 
costs.  He  refused  to  pay,  and  was  sentenced  to 
one  month's  imprisonment  and  hard  labour. 
This  action  was  subsequently  commenced,  and 
the  21  days'  notice  of  action  which  the  statute 
the  5th  and  6th  Wm.,  chap.  50,  required,  were 
given.  An  objection  was  taken  at  the  trial  for 
the  defendants,  that  a  moiith's  notice  of  trial 
ought  to  have  been  given,  according  to  the  pro- 
visions of  the  24th  Geo.  If.,  c.  50,  which  had 
not  been  rcpesled  by  the  subsequent  act,  the  5th 
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and  6th  Win.  IV.  c.  50.  *The  objection  was 
overruled,  and  the  jury  found  a  verdict  for  the 
plaintiff*,  damages  40s. 

A  rule  nisi  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  was  then  obtained. 

Mr.  Palmer  showed  cause  against  the  rule. 

The  Court  was  of  opinion  that  the  latter 
statute  could  not  be  considered  as  a  repeal  of  the 
earlier  statute,  and  that,  therefore,  the  action  had 
been  brought  too  toon.  Under  those  circum- 
stances, the  rule  roust  be  made  absolute. 
'    Rule  absolute. 


COURT  OP  COMMON  PLEAS— JTuZy  15. 

Sittings  at  Nisi  Prius. 

LANB  V.  BUROHART. 

Guarantees — Liability  of  a  Bankrupt  upon 
a  GvKRANTZUy  given  previous  to  his  Bank- 
ruptcy. 

.  The  plaintiff  is  the  executor  of  one  Mr. 
Simon.  The  defendant  is  a  tailor.  It  appeared 
|hat  a  debt  was  owing  from  General  Bacon,  for- 
merly in  the  service  of  the  Queen  of  Portugal, 
to  Mr.  Simon,  and  he  was  arrested  under  a  writ 
of  capias  for  £275.  The  defendant  then  entered 
into  a  guarantee  that,  in  consideration  of  the 
general's  discharge,  he  would  secure  the  payment 
of  the  £275.  by  half-yearly  instalments.  The 
present  action  was  brought  to  recover  the  third 
instalment.  The  defendant  had,  since  the  trans- 
action, become  a  bankrupt,  but  had  now  resumed 
business. 

Mr.  Sergeant  ChannelU  for  the  defendant, 
contended  that  the  subsequent  bankruptcy  of  Mr. 
Burghact  disposed  of  this  debt,  and  formed  a  bar 
to  it. 

Verdict  for  the  plaintiff— damages  ^674.  18*. 
the  defendant  having  leave  to  move  to  enter  a 
nonsuit  on  the  question  of  law,  whether  the 
bankruptcy  formed  a  bar  to  the  demand. 

COURT  OF  EXCHEQUER^-Jioitf  9. 
Sittings  in  Banco. 

MARSTON  V.  JOHN. 

pRACTicB. — Service  of  Process  upon  a  Lu- 
natic confined  in  a  Lunatic  Asylum. 

Mr.  Henderson  applied  for  a  writ  of  habeas 
corpus,  to  be  directea  to  the  keeper  of  a  lunatic 
asylum,  in  which  the  defendant  is  a  patient,  in 
order  that  the  plaintiff  might  have  an  opportunity 
of  serving  him  with  a  process  in  this  cause,  the 
keeper  having  refused  to  allow  any  access  to  him. 

Parks,  B. — If  you  take  a  rule  nut,  it  will 
answer  your  purpose. 

Mr.  Henderson  would  be  glad  to  listen  to  any 
suggestion  of  the  sort,  but  that  he  feared  his 
client  might  be  delayed  and  prejudiced  by  it.    At 


present  the  aflSdavits  disclosed  very  clear  ^nnd 
for  a  habeas  absolutely,  and  it  was  feared  tlul, 
by  caking  it  nisi  now,  much  delay  and  expense 
might  be  created,  which  it  would  be  better  to 
avoid. 

Parks,  B.^  however,  after  consulting  the 
rest  of  the  Judges,  said  it  was  not  so  das 
that  the  fuibeas  ought  to  issue  absolutely  io  tiv 
first  instance,  and  it  would  be  better  to  take  j 
nisif  which  would  no  doubt  answer  quite  aswefl 
as  the  compulsory  rule.  There  was  no  reaar 
why  the  keeper  should  not  allow  the  patien:  ut 
be  served  with  due  precaution,  and  if  a  rale  nita 
were  to  be  served  with  a  proper  eiplanatioo,  the 
keeper  would  in  all  probability  so  act  as  toreiKiff 
unnecessary  the  trouble  and  expense  of  briDgia^ 
up  the  defendant  afterwards. 

Rule  nisi  granted. 

COURT  OF  REVIEW— ilfay  13. 

fiat  against  ROBERT  flBNRT  WAiSB. 
EXPARTS  JACOB  KING. 

Equitable  Mortoagbe-^o/'  a  honse  andis' 
tures — Whether  common  fiowe  fixtnrwsrt 
goods  andchatteh  within  the  order  and  dih 
position  of  the  Bankrupt,  under  ihel^ 
sec.  of  the  Bankrupt  Act^  and  htkn^  *i 
the  Assignees ;  or  whether  they  pass  (0  m 
equitable  Mortgagee. 

The  petitioner,  Jacob  King,  in  his  petidm, 
stated  that  he  was  possessed  of  the  lease  cf  1 
house  and  premises  at  Mitcham,  in  Sarrer,  fa 
the  residue  of  a  term  of  2 1  years,  which  the  hA 
rupt  had  contracted  to  purchase  from  him  Ai 
£200.,  and  that  by  an  inaenture  of  assignioefi^ 
dated  the  9th  March,  1839,  the  petitioner, » 
consideration  of  £200.  therein  expressed  to  h 
paid  by  the  bankrupt,  assigned  the  lease  to  M 
for  the  residue  of  the  term,  together  with  aUthe/^ 
tures,  mentioned  in  a  schedule^  to  snch  as'l* 
ment  absolutely. — That  the  petitioner  signed  m 
usual  receipt  for  the  £200.  purchase-moad 
upon  the  back  of  the  assignment,  bat  thai  i 
fact  only  £50.  was  paid  in  money  to  the  prfl 
tioner,  the  balance  of  ^150.  being  paidbf^ 
bill  of  exchange,  drawn  by  the  petkiutter  m 
the  bankrupt,  at  three  months'  date,  which  vH 
dishonored,  and  in  fact  had  not  sinoB  been  vei 
That  the  fiat  o^  bankruptcy  was  issued  4 
the  12th  September,  1839,  and  llie  peli 
claimed  a  lien  upon  the  lease  and  fixtures. 
the  balance  of  tne  purchase-oMUMj 
unpaid,  and  prayed  an  order  thai  fit  ksse 
fixtures  might  be  sold,  and  the  pwcaeds  tff 
in  payment  of  the  debt  and  the  ehaigw  ef  dk 

The  fixtures  consisted  of  f^tnm^  V&ak  ^ 
other  tenant* f  fixtures,  which  win  daiisetl  K 
the  assignees. 


Law  Bxp&rU: 
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Mr.  Ckandieit  support^  the  petition,  and 
contended  that  the  fixtures  were  Qot  goods  and 
ehaUels  within  the  order  and  disposition  of  the 
Buikrupt,  which  the  Bankrapt  Act  would  vest 
in  his  assignees. 

Mr.  Rogers  appeared  for  the  assignees,  and 
insisted  upon  the  right  of  the  assignees  to  the 
Sxtures. 

Rose,  J.,  sud,  these  fixtures  night  have  been 
leached  by  sa  execution.  Can  they  be  removed 
irithout  injury  to  the  freehold  ?  If  not,  they , 
larour  so  much  of  the  realty  as  not  to  be  within 
Jie  order  and  disposition  of  the  bankrupt,  so  as 
0  pass  to  his  assignees  ;  but  if  they  do  not 
arour  of  the  realty,  then  1  think  they  do  fall 
rithin  that  order  and  disposition^  and  come 
rithin  the  statute.  There  is  no  doubt  that 
ixtures,  as  such,  will  pass  to  the  mortgagee,  and 
he  only  question  is  whether  these  were  indelibly 
ffixed  to  the  freehold.  The  legal  title  of  the 
issignees  was  paramount  to  the  equitable  title  of 
he  petitioner,  and  if  these  be  tenants'  fixtures,  as 
a  relation  between  landlord  and  tenant,  they 
Bssed  to  the  assignees  by  order  and  disposition. 
rhe  question  is,  whether  they  can  be  de- 
iched  from  the  freehold  without  waste ;  and  what 
he  mortgagee  seeks  to  effect  is  what  the 
•nkrupt  might  have  severed  at  any  time  previous 
)  the  bankniptcy.  A  mortgagee's  title  cannot 
«  put  higher  than  that  of  a  landlord,  as  was 
lecided  in  Horn  and  Baker  (/z),  and  subsequent 
ases.  He  was  of  opinion  that  the  petitioner 
ras  entitled  to  no  more  than  the  proceeds  of  the 
we,  and  that  the  proceeds  of  the  removable 
battels  were  the  property  of  the  assignees, 
hOQgh  what  these  were  was  of  course  a  auestion 
>r  inquiry.  Upon  the  question  of  order 
nd  disposition,  I  have  always  understood  the 
lie  to  be,  with  regard  to  the  trade  fixtures  of 
bankrupt,  that  as  the  assignees  are  entitled  to 
ich  of  them  as  an  executor  can  claim  against  an 
eir>at-Iaw,  or  which  a  tenant  can  remove  as 
S[ainst  his  landlord,  having  regard  to  the  parti- 
ilar  quality  of  the  estate.  In  ordinary  cases, 
ouse  fixtures  are  for  the  most  part  looked  upon 
k  a  part  of  the  house  to  which  they  are  at- 
u:hed,  and  do  not,  therefore,  raise  any  credit 
om  possession  ;  but  in  the  case  of  trade  uten^ 
Is  and  fixtureif  it  is  otherwise  ;  and  the  fact 
t  the  possession  by  the  trader  raises  the  pre- 1 
nnption  of  property,  and  induces  credit.  In 
ie  former  instance,  the  possession  may  well  re- ' 
lain  in  the  bankrupt,  without  affecting  the  title 
f  the  mortgagee^  it  not  being  within  the  mis- 1 
^ief  of  the  statute.  This  is  a  question  of  fact  I 
lerely  between  the  parties.  However,  there' 
Kve  been  some  decisions  which-  are  supposed  to 


(a)  0  East,  21 5. 


shake  this  rule,  anfl  to'  authoriciB  the  proposition 
that  whatever  article  comes  within  the  most  ex- 
tended and  comprehensive  meaning  of  the  word 
'*  fixture,"  without  reference  to  the  injury  and 
waste  which  may  be  done  to  the  premises  in  its 
removal,  forms  part  of  the  realty,  and  passes  to 
the  mortgagee  as  a  part  of  his  security ;  so  that 
it  would  no  longer  remain  a  question  of  fact 
between  the  parties.  This,  I  think,  is  stating 
the  rule  much  too  widely.  If  we  had  to  decide 
this  case  upon  the  very  early  authorities,  -  we 
should  certainly  be  obliged  to  consider,  that 
whatever  was  attached  to  the  realty,  formed  a  part 
of  it;  but  in  modem  decisions,  personal  pro- 
perty has  been  looked  upon  as  of  greater  im« 
portance  ;  and  many  exceptions  were  allowed — 
for  instance,  as  between  heir  and  executor,  land- 
lord and  tenant,  debtor  and  creditor.  Many  ex- 
ceptions have  been  allowed  for  the  benefit  of 
trade.  A  positive  rule  was  laid  down  in  Horn 
V.  Baker.  The  determination  in  that  case  raises 
two  questions  here  to  be  governed  by  it  First 
are  the  fixtures  trade  chattels  annexed  to  the 
freehold,  which  can  be  removed,  or  such  as  when 
so  annexed,  are  customarily  removed.  Secondly, 
if  such  be  the  fact,  can  they  adroit  of  being  re* 
moved  without  damage  to  the  freehold.  If  they 
can,  then  they  are  assets  of  the  bankrupt, 
and  pass  to  the  assignees ;  if  they  cannoti  the 
petitioner  has  no  claim  upon  them. 

Cross,  J.,  said,  the  question  in  this  case  is  a 
question  of  law — whether  fixtures  are  goods  and 
chattels  within  the  meaning  of  the  Bankrupt 
Act.  There  are  other  cases  before  the  Court 
depending  upon  the  decision  in  this  case,  and  I 
much  regret  that  I  cannot  concur  with  my  learned 
colleague  in  the  view  that  1  have  taken  of  the 
question  ;  but  my  opinion  is,  that  the  petitioner 
is  entitled  to  the  lien  he  claims  upon  the  house 
and  fixtures^  and  I  am  the  more  inclined  to  this 
opinion  by  the  decision  made  by  the  Court  of 
Exchequer  in  Boydell  v.  M'Michael  (A),  which 
was  recently  adopted  by  this  Court  (c),  where  it 
was  determined  that^x^icreif  were  not  goods  and 
chattels  within  the  7^d  sec.  of  the  Bankrupt 
Act,  and  that  consequently  in  this  case  the 
claim  of  the  assignees  cannot  be  allowed.  Wq 
have  the  authority  of  Lord  Lyndhurst  and  Mr. 
Baron  Bayley  to  this  effect,  in  Trappes  v. 
Harper  (a),  where  an  action  was  brought 
for  injury  to  the  reversionary  interest  of  the 
plaintiff  by  the  defendants  (assignees),  by  taking 
away  certain  engines,  machines,  utensils,  fixtures, 
and  things  affixed  and  fastened  to  the  closes  and 
buildings.     The  possession  was  in  the  defen- 


(()  1  Cromp.  M.  ft  B.  177. 

(e)  Ezparte  Wilson,  4  Dea.  &  Chitt.  143. ;  S  Mont. 
&  Ayr,  61. 

(rf)  2  Cromp.  k  M.  163. ;  3Tjrw.  COS. 
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dantfl*     The  plaintiff  daimed  under  a  term  of 
1000  yeaw,  by  way  of  mortgage,  to  secure  a 
sam  of  £4665,  of  all  the  messuages,  tenements, 
dwelling-houses,  lands  and  buildings,  and  also 
the   steam-engines,   mill  gearing,  heavy   gear, 
miil-wright-work  fixed,   machinery,   and   other 
matters  and  things  erected  and  then  standing 
and  being  in  or  upon  the  buildings,  works,  and 
premises  which  in  any  manner  constitute  fixtures 
and  appendages  to  the  freehold   or   any  part 
thereof.     The  bankrupts  had  all  these  in  their 
possession ;    and  they  were   <<  firmly  fixed  to 
the  freehold,*'  yet  in  such  a  manner  that  they 
might  easily  be  removed  without  any  material 
injury  to  the  articles  themselves,  or  to  the  build- 
ings.    It  was  contended,  that,  between  mort- 
gagor and  mortgagee,  the  rule  against  removing 
fixtures  applied  in  its  ancient  strictness.     But 
Lord  Lyndhurst  met  the  argument  by  observing, 
**  The  question  is,  whether  these  articles  are 
fixtures,  and  it  arises  between  mortgagees  and  a 
mass  of  other  creditors."     And  in  another  place 
he  says,  "  A  mill  or  steam-engine  may  be  a  fix- 
ture ;  but  how  many  other  things  are  affixed  to 
those  moving  powers  upon   the  condition    of 
which  there  may  be  more  doubt?"  Bay  ley  ^B., 
said,  "  Here  the  question  is,  were  these  articles 
fixtures  or  not?     The  bankrupts  were  the  re- 
puted owners  of  the  machinery,  and  in  conse- 
quence of  their  being  so  considered,  obtained 
extensive  credit.     We  are  of  opinion,  therefore, 
that  with  respect  to  machinery  of  this  descrip- 
tion, erected  by  the  bankrupts  for  the  purposes 
of  trade,  it  would  hare  passed  to  the  executor 
and  not  to  the  heir,  and  that  it  was  the  partner- 
ship estate  of  the  bankrupu/'     His  Lordship 
then  commented  upon  cases  before  Lord  Hard' 
foicke,  between  heir  and  executor;    and  cited 
Lawton  v.  Lawtan  (3  Atk.  13)  as  affording  the 
principles  upon  which,  as  between  mortgagees 
and  creditors,  these  cases  are  to  be  decided. 
"  These   authorities,"    says  Lord  Lyndhurst, 
**  lead  us  to  the  conclusion,  that  where  utensils 
and  machinery  are  erected  by  the  owner  for  the 
purpose  of  trade  only,  in  a  neighbourhood  where 
such  utensils  and  machinery  as  these  would  com- 
monly have  been  removed,  and  where  this  can 
be  done  vrithout  injury  to  the  inheritance,  they 
form  an  exception  to  the  general  rule,  and  are 
not  to  be  XtUkzn  as  part  of  the  inheritance,  but 
as  personal  estate.       And  such  is  the  law  at 
this  day,  unless  that  doctrine  is   shaken  by 
Boydell    T.    M^ Michael ;    but     there     Mr. 
Baron  Bay  ley  said,  **  as  the  assignment  men- 
tioned  the  fixtures  eo  nomine,  it   is  valid  as 
between  mortgagor  and  mortgagee  to  pass  them 
to  the  latter  if  they  are  goods  and  chattels;  but 
whether  they  are  to  be  considered  such  between 
him  and  the  assignees  of  the  bankrupt  mortgagor 


is  worth  consideratirni."  And  hwM  held  thit 
the  mortgagor  was  entitled  in  prefieienoe  to  the 
assignees,  because  the  articles  claimed  mm 
"  fixed  to  the  freehold  and  parcel  of  it.'  Thii  ii 
perfectly  consistent  with  Trappee  v.  Emttr; 
but  if  it  is  said,  this  is  an  authority  for  the  im- 
position that  if  the  article  claimed  be  within  ilie 
common  acceptation  of  the  word  "  fixtures,*'  ihu 
is  sufficient  to  take  it  from  the  mortgagee  I  en- 
tirely dissent  from  looking  upon  it  as  an  anilio- 
rity  for  such  a  proposition. 

Order  made  by  consbnt,  upon  oewwCfw* 
of  APPEAL.     Petition    dismissed  as  to  tki 

FIXTURES. 
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E.  A.— D,  S.— Your  Answers  to  ProWai 
VI.  in  this  volume,  as  regards  '*  the  eftct«f 
bankruptcy  on  the  tenant's  right,'*  require  «m 
revision.  We  direct  your  attention  to  the  re- 
ported case  in  this  number,  exparte  King,  by 
which  you  will  find  the  question  one  pf  «ii 
importance  that  the  Court  cannot  agmapoBft 
decision.     You  have  not  worked  up  all  the  ases. 
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CABRIERS  BY  WATER. 

(QmHmumifrcmpage  196.^ 

PHE  liabilities  of  Cabribrs  by  Water 
are  also  iDUch  narrowed  by  the  statute, 
Geo.  4.  c.  1S5.  s.  53,  of  which  statute 
empts  them  from  liability  from  damage 
img  from  the  want  of  a  duly  qualified 
lot,  and  the  7  Geo.  4.  c.  15,  exempts  them 
:>m  making  good  losses  incurred  by  the 
isconduct  of  the  master  and  mariners 
thout  their  privity  to  a  greater  extent  than 
e  valae  of  the  ship  and  freight. 
In  reference  to  the  case  last  cited,((i)  a 
le  of  the  goods  with  which  he  is  entrusted 
the  last  thing  the  master  of  a  ship  should 


Vol.  IV. 


(a)  Ante,  p.  194. 
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think  of,  becaose  it  can  only  be  justified  by 
that  necessity,  which  supersedes  all  human 
laws.  If  he  sell  without  necessity,  his 
onmers  a$  well  as  hirmelf  will  be  answerable 
to  the  merchant,(6)  and  they  will  be  answer- 
able  if  he  places  the  goods  at  the  disposa* 
of  a  Vice  Admiralty  Courts  in  a  British 
Colony f  and  they  are  sold  under  an  order  of 
the  Court,  such  a  Court  having  no  autho- 
rity to  order  the  8ale.(c)  And  the  persons 
who  buy  under  such  circumstances  will  not 
acquire  a  title  as  against  the  merchant,  but 
must  answer  to  him  for  the  value  of  the 
goods.((2}  The  law  at  the  present  day  upon 
this  subject  was  very  clearly  shewn  by  Lord 
Dbnman,  in  a  recent  case  in  the  Court  of 
QueerCs  Benchy{e)  the  facts  of  which  were 

(6)  Freeman  and  another,  v.  East  India  Company, 
6  Barn,  and  A.  617. ;  Wilson  v.  Dickson,  ante, 
(c)  Cannan  o.  Meabum,  1  Bing.  243. 

id)  Morris  v.  Robinson,  3  Bam.  and  Cress.  196. 
e)  Shipton  o.  Thornton,  1  Perr.  and  Da?.  210. 
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these.   In  January,  1836:  the  agent  of  the 
defendant,  shipped  ^iSincapore^  on  board  the 
James  Scotty  belonging  to  the  plaintiff,  certain 
goods  under  a  bill  of  lading,  by  which  it  was 
stipulated,  ^*  That  the  goods  were  to  be  deli- 
yered  at  the  port  of  London  to  Richard 
Thprntont  JEsq*  or  his  assigns,  he  or  they 
paying  freight  for  the  said  goods,  as  per 
margin."    The  James  Scott  proceeded  on 
her  voyage  with  a  general  cargo ;  but,  en- 
countering severe  gales,  was  obliged  to  put 
into  'Batavia;  and  on  her  arrival  there,  in 
consequence  of  the  damage  to  the  ship  and 
cargo,  a  transhipment  was  found  necessity 
and  the  cargo,  including  the  goods  of  the 
plaintiff,    was    transhipped    to  the  Moun- 
taineer and  Sesostris,  and  bills  of  lading 
were  drawn  for  deliviery  of  the  cargoes  to 
William  Ullward,  Esq.  or  his  assigns,  he 
or  they  psiying  freight.     On  the  arrival  of 
the  last-mentioned  vessels  with  their  cargoes 
in  London^  the  defendant  claimed  and  ob- 
tained both  parcels  of  goods,  under  the  bill 
of  lading,  per  James  Scott,  but  contended 
that  he  was  only  bound  to  ,^pay  freight  pro 
ratd  from  Sincapore  to  Batama,  and  the 
actual  freight  per  Mountaineer  and  Sesostris. 
Lord  Denman^vCL  delivering  the  judgment 
of  the  Court  of  Queen's  Bench,  said,  ^^  Upon 
the  trial,  it  appeared  that  the  plaintiff  had 
been  paid  freight  by  the  James  Scott,  at  the 
rate  originally  agreed  on,  for  so  much  of  the 
voyage  as  had  been  performed  up  to  the 
ship's  arrival  at  Sincapore^  and  for  the  re- 
mainder of  the  voyage  to  London^  at  the 
rate  of  which  he  had  contracted  for  the  car- 
riage of  the  goods  by  the  Mountaineer  and 
the  Sesostris'.    The  action  was  brought  for 
the  difference  between  the  two  rates  for  that 
portion  of  the  voyage ;  and  it  was  objected, 
that  for  this  portion  of  the  voyage  he  was  not 
entitled  to  receive  more  than  he  had  actually 
paid  \  while,  on  the  part  of  the  plaintiff,  it 
was  contended,  that  the  necessity  of  the 
transhipment  being  assHraed,  which  it  must 
be  for  the  purpose  of  the  aigument,  the 


Mountaineer  and  Sesostris  were  to  be  consi- 
dered as  the  James  Scott ;  that  the  mister 
had  fulfilled  bis  undertaking  in  carrjifig 
the  goods  to  their  destination,  and  hvL 
tlierefbre,  earned  his  fbi)  freight,  while  h 
was  a  matter  of  indifference  to  the  owner  vt 
the  goods  whether  they  had  arrived  safe  b? 
one  vessel  or  the  other.  It  is  clear,  ^  That  bv 
the  contract,  the  shipowner^  and  the  muter, 
or  his  agent,  is  bound  to  carry  the  goods  to 
their  destination  in  his  own  '^ip^  if  aot  pi^ 
vented  from  doing  so  by  some  event  which  br 
has  not  occasioned,  and  over  whieh  be  his  m 
control.  When,  however,  sncb  %n  event  bi 
occurred  to  intepvpt  the  voyage  as  abore  it- 
fined>  and  the  shipowner  or  master,  (for  «c 
think  no  distinction  can  be  made  between  tk 
two)  has  no  <^>portooitj  of  eoDsaltin^  dn 
freighter,  there  seems  to  be  much  dissfm- 
ment  in  foreign  ordinances  and  jurists  on  cIh 
point,  whether  or  not,  he  is  bmund  to  tranship* 
or  having  contracted  only  to  carry  inhis  c^a 
ship,  he  is  not  absolved  .fton».fiijctlier|^^ofiecft 
tion  of  the  enterprise,  by  the  vis  nu^,  vbi 
prevents  his  accomplishing  it  in  the  lite 
terms  of  his  undertaking.  By  the 
lan9f  die  laws  of  01eroa,.Art.  4,  and  the 
dinances  of  Wisbuy,  Art  1^  the 
was  at  liberty,  but  was  not  bound  to  taa 
ship.  Hie  oU  French  Ordmemce^  oa 
other  hand,  in  precise  tennt,  hnpoeed 
obligation -upon  him:  Encas^f/u^U 
ne  puisse  Hre  raccommode^  le  maiire 
obUgi  cPen  louer  incessammU  un  Autre. 
11,  Bu  Fret  (/).  The  terms  of  this 
nance  occasioned,  however^  much  coi! 
versy,  Fothier  and  VaUn,  maimaining 
were  no^  impecatiye,  except  as  the 
of  eamin|(  full  freight;  JBmerjgon,  a 
other  hand)  insisting  thai  Uw  iatj 
strictly  cast,  upon  the  master  oa  Ik  o^i 
tie  freighters  (g).     The ,  mo^flrm  Fi 


(/)  Potbier,  vd.  n ,  Tftute  d 
Maritime,  part  1—3,  B.  6a.    Tali^ 
Tkvt,^.  p.  618. 

{g)  Traits  des  Asmiraaees, 
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ode  appears  to  adopt  this  view  of  the  ques-  [cises  no  option/  still  the  shipowner,  in  for- 
ion.  The  words  of  the  Code  de  Commerce,  warding  the  goods,  must  have  the  sume 
296, are,  on  this  point,  almost  the  same  'rights,  and  in  so  doing,  must  be  taken  to 


9  those  we  have  cited  from  the  ordinance 
nd  it  is  stated  by  Ckancdlar  Kent^  who, 
I  hi3  Commentaries,  vol.  8,  p.  207—12,  drd 
1.  very  ably  and  learnedly  sums  np  the 
hh  question,  that  Bovday^  Paty^  and 
^ardmiUy  in  their  commeniaries  on  it,  have 
freed  in  holding  to  the  oonstroettmi  adop- 
d  bv  Emerigon, 

All  authorities,  however,  are  in  unison  to 
is  extent,  that  the  master  is  at  liberty  to 
ocure  another  ship  to  transport  the  cargo 
the  place  of  destination ;  and,  in  these 
^rd$,  Lord  Tenterden  cautiously  lays  down 
?  rule  of  our  law.  It  may,  therefore, 
elv  be  taken  to  be  either  the  duty  or  the 
fat  of  the  shipowner  to  tranship  in  the  case 
)ve  supposed,  if  it  be  the  former,  it  must 
50  in  virtue  of  his  original  contraSFf;  and 
honid  seem  to  resnlt  from  a  performance 
him  of  that  contract,  that  he  will  be  en- 
^d  to  the  full  consideration  for  which  it 
I  entered  iniOj  without  respect  to  the 
ticolar  circamstanees  attending  its  ful- 
gent; on  the  other  hand,  if  it  be  the 
er^  a  right  to  the  fidl  freight  seems  to  be 
(lied — the  master  is  at  liberty  to  tranship ; 
hr  what  purpose,  except  for  that  of 
aing  his  full  freight  at  the  rate  agreed 
In  the  case  supposed,  we  may  intro- 
e  another  circumstance.  Let  the  owner 
ke  goods  arrive,  and  insist,  as  he  nn- 
htedly  may,  that  the  goods  shall  not  pro- 
L  but  be  delivered  to  him  at  the  imme- 
e  port ;  there  is  no  question  but  that  the 
•le  freight  at  the  original  rate  must  be 
I;  and  that,  because  the  freighter  pre- 
%  the  master,  who  is  able  and  willing, 
has  the  right  to  insist  on  it^  from  folfil- 
the  contract  on  his  part,  and  because 
sending  the  goods  to  their  destination  in 
her  vessel  is  deemed  a  fulfilment  of  the 
ract.  If,  therefore,  the  owner  of  the 
Is  be  not  present  and  personally  .exer- 


exerci^e  them  with  the  same  object  in  view.'* 

!     **  One  question,  however,  has  been  asked, 

,  which  it  will  not  be   right  to   pass  over  : 

,  what,  it  has  been  said,  if  the  transhipment  can 

only  be  effected  at  a  higher  than  the  original 

1  rate  of  freight,  which  party  is  to  stand  to 

'that  loss?     By  the  French  Ordinance  and 

the  Code  de  Commerce  (to  which  Chancellor 

Kent  refers),  the  shipowner  is  entitled  to 

charge  the  cargo  with  the  increased  freight  *, 

and,  as  a  consequence  of  that  rule,  it  be 

comes  an  average  loss;  and  in  case  of  an 

insurance,  must  be  made  good  by  the  iu" 

surers  (hj.      No  case  of  the  sort,   that  we 

are  aware  of,  has  occurred  in  this  country, 

nor  is  it  necessary  for  us  to  express  any 

opinion  further  than  as  bears  on  the  present 

question." 

^  It  may  well  be  that  the  master's  right  to 
tranship  may  he  limited  to  those  cases  ru 
which  the  voyage  may  be  completed  on  its 
original  terms  as  to  freight,  so  as  to  occasion 
no  further  charge  to  the  freighters  ;  and  that' 
where  freight  cannot  be  procured  at  the  rate, 
another,  but  familiar  principle*  will  be  in- 
troduced — that  of  agency  for  the  merchant. 
For  it  never  must  be  forgotten  that  the  master 
acts  in  a  double  capacity  ;  he  Is  agent  of  the 
owner  as  to  the  ship  and  freight,  and  agent 
,  of  the  merchant  as  to  the  goods.  These  ih- 
Iterests  may  sometimes  conflict  with  each 
'other ;  and  from  that  circumstance  may  have 
'arisen  the  difficulty  of  defining  the  master's 
duty,  under  all  circumstances,  in  any  bat 
very  general  terms.  The  case  now  put  sup- 
poses an  inability  to  complete  the  contract 
on  its  original  terms  in  another  bottom,  and 
therefore  the  owner's  right  to  tranship  will 
be  at  an  end,  but  still,  all  circumstances 
considered,  it  may  be  greatly  for  the  benefit 
of  the  freighter  that  the  goods  should  he 

(A)  Emcrigon.  Trait6des  Assur.  c.  IS,  8. 10;  Code 
de  Commerce,  960. 
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forwarded  to  their  destination,  even  at  an 
increased  rate  of  freight ;  and  if  so,  it  will 
be  the  duty  of  the  master,  as  his  agent,  to 
do  so.     In  such  a  case^  the  owner  will  be 
bound  by  the  act  of  his  agent,  and,  of  course, 
be  liable  for  the  increased  freight.    The  rule 
will  be  the  same,  whether  the  transhipment 
be  made  by  the  shipowner  or  the  master ; 
and,  in  applying  it,  circumstances  make^t 
necessary,  on  the  one  hand,  to  repose  a  large 
discretion  in  the  master  or  owner,  while  the 
same  circumstances  require  that  the  exercise 
of  th^t  large  discretion  should  be  very  nar- 
rowly watched.'' 

(To  beconiinuecL) 


PROBLEM  XIV.  VOL.  IV. 

Lessor  akd  Lessbb. 
Covenants— Waiver.    What  amounts  to  a 
Waiver  of  a  breach  of  Covenant? 


TO  THE    EDITOR   OF    THE    LEGAL    GUIDE. 

ANSWER  TO  PROBLEM  26. -VOL.  3. 

What   is  deemed  an   Illusory  Appoint- 
ment? 
By  the  Act  I  Wm.  IV.  cap.  46,  no  appoini- 
mcnt  shall  be  construed  illusory  and  invalid,  by 
reason  of  the  share  appointed  being  unsubstan- 
tial aiid  nominal.     But  it  is  necessary  to  under- 
stand the  doctrine  as  it  stood  before  that  act.(a) 
Where  a  power  was  given  to  A.  B.  to  appoint 
property  to  a  set  of  persons,  or  where  property 
was  given  to  a  set  of  persons  in  such  proportions 
as  A.  B.  should  appoint ;  an  appointment  of  a 
merely  nominal  or  very  small  portion  of  the  pro- 
perty divisible  was,  at   law,  held  a  good  and 
valid  appointment.     If  any  part  was  allotted  to 
each,  a  court  of  law  would  not  enter  into  the 
question  as  to  the  adequacy  or  sufficiency,  but 
would  hold  it  good,  although  the  fund  divisible 
was  never  so   large.(6)     But   in   equity   relief 
would  be  granted  where  the  share  was  nominal 
and   d'i8proportionate.(c)     Thus   in    Gibson  v. 
Kinven,  1  Vern.  66,  the  tesUtor  gave  personal 
estate  to  his  wife,  **  upon  trust  and  confidence 
that  she  would  not  dispose  thereof  but  for  the 
benefit  of  her  children."     She  gave  five  shillings 

{a)  Becaase  the  Act  is  not  retrospective. — Editor. 

{b)  See  Spring  dem.  TUekar  v.  BUet»  1  Term.  Bep. 
438  n.  per  Lard  Man^fiOd, 

ip)  In  equity  an  appointment  of  a  very  small  share 
is  not  illusory,  if  joatifled  by  circamstances,  as  where 
that  object  is  otherwise  provided  for,  Vanderzee  v. 
Aelom,  4  Yes.  Jun.,  785.— Bditor* 


to  one,  and  the  court  gninted  reUef.(rf)  Aiidio 
Wall  V.  Thurbane,  1  Vernon,  414,(«)  ^hcre 
the  tesUtor  devised  that  his  real  esUU  sbocU 
descend  amongst  his  three  daugbun,  pronded 
that  his  wife  should  distribute  it  in  such  p»poT- 
tions  as  she  should  think  fit  in  her  lifelime,  and 
the  mother  appointed  a  very  small  share  to  <«? 
daughter,— the  court,  afier  lon^  debate,  de- 
clared  that  the  case  was  relievable  m  equUj,  h 
this  case  was  cited  Gibson  v.  Kinven ;  (ubi.  w?  i 
but  note,  says  the  reporter,  one  main  reason  n 
that  case  was  that  the  wife  bad  married  a  iec«d 
husbani  and,  being  under  coverture^  ber^- 
tribution  might  be  influenced  by  her  husbac^i 

authority. (/) 

The  disproportion  of  the  sum  ^ppowtwi 
the  share  which  the  object  would  have  tak 
in  default  of  appointment,  and  b<^  ^^ 
amount,  seems  to  have  been  the  point  loosed 
by  the  court  in  deciding  whether  the  appoc: 
ment  was  illusory  or  not,  1  T.  R.  785.  Aa 
to  determine  what  proportion  of  a  fund  shott 
be  the  sUndard  in  adjudicating  on  cases  rf* 
nature  has  caused  mvch  controversy.  In  wita 
V.  Piggolf,  2  Ves.  jun..  351 ,  Lord  Alvamj 
held  that  one  sixteenih  to  one  of  four  ol^ 
was  not  an  illusory  appointment.  In  thst  eai 
the  share  was  not  appointed,  but  came  to  am  ' 
the  objects,  in  common  with  others,  in  oda 
of  appointment,  but  Lord  Alv  an  let  said  thai 
made  no  difference,  and  assimilated  the  o« 
one  where  lands  suffered  to  descend  were  bdd 
be  in  satisfaction  of  a  covenant  to  purchase 
Kemp  ▼.  Kemp,  6  Vesey,  jun.  865.  tb« 
learned  judge  decided,  that  mi  apporotoeB: 
10/.  to  one  of  three  objects,  the  fond  ^^°§^ 
1900/.,  was  illusory,  and  decreed  an  eqwl* 
sion.(|?) 


(rf)  But  all  the  interesU  given  to  the  ehn4  w 
taken  into  consideration.— See  alao  FoH-* 
Aelom. — Bditob. 

(e)  Reported  also  there,  p.  855.— Editok 

(/)  This  book  is  so  inaccurate  tiiai  macs  nm 
cannot  be  placed  upon  it.  See  also  Cragm^^^ 
rott,  and  Swetnam  r-  WooUuiom,  tfcere  ahP 
but  it  is  unknown  who  decided  these  two 

(g)  The  dectoion  made  in  tfaia  ease  f 
under  a  power  to  appoint  among  aeveral    ^^ 
:  must  have  a  share,  and  by  the  rule  in  sw 
^iUutory  appwUmtntt,  a  sabstantlal  Aart;"" 
good  reason  appear$^  aa  another  pwwisiwi  by  w 
son  executing  the  power,  not  from  ^/'•^J* 
Under  such  an  appointment,  the  find  la  »» 
being  appointed  lOl.  to  one,  601.  to  m 
remainder  to  a  third  child,  aU  kmsA^ 
timu  aliunde,  it  was  set  aside aa  ^^sssfi^ 
Wilson  T.  Piggott,  Lord  Ai^rAXtan  hddsi 
I  pointment  to  one  of  our  children,am4mnlHig  psgj 
'  iixteenth  of  the  whole  fund,  (betogfcfiif^j?' 
the  equal  proportion,)  to  be  good.    His  I^*J 
often  expressed  his  desixe  to  gat  e«fc«f  «!««»■ 


i 


gether,  and  lamented  thateqoi^ 
the  rule  of  law,  and  In  K^p  ▼.  ^- 
compelled,  against  hie  wiUp  to 
in  that  case  illnsory.— BtoiTom. 
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But  in  Butcher  ▼.  Butcher^  9  Vesey,  junior, 
S-2,  Sir  William  Grant  held  that  an  appoint- 
lent  of  ^200  oat  of  a  fund  of  about  ^17000 
•xs  good  (A).     He  made  a  distinction  between 

substantial  share  and  a  substantial  provision. 
Ud  in  Dyke  y.  Sylvester,  12  Ves.  jun.  126, 
lat  Judge  followed  up  the  principle  which  he 
ad  established  in  the  last  case;  and  though, 
>  each  of  seven  objects  out  of  nine,  only  about 
^71.  were  given,  the  fund  being  ^7100,  and, 
jnsequently,  the  disproportion  much  greater — 

like  decision  was  made. 

And  it  seems  that,  in  decreeing  the  appoint- 
ment iUusory,  the  conduct  of  the  appointees 
ould  not  be  taken  into  consideration  (Kenip  v. 
(emp,  uhi  supra). 

But  the  previous  advancement  of  a  child,  as 
II  m  arriage,  would  operate  in  favour  of  the  va- 
il ity  of  the  appointment  {Bristow  v.  Warde, 
1  Vesey,  jun.  336). 

Nor  would  the  appointment  have  been  con- 
IJered  illusory  where  such  appointee  was  at  the 
ime  an  uncertificated  bankrupt  (Bar  v.  Whit- 
read,  10  Vesey,  jun.  31).  In  this  case  the 
lankrupt  took  interests  in  other  property  by  the 
ame  deed  of  appointment ;  and  this  circum- 
tance  seemed  to  weigh  much  with  the  Court. 

The  appointment  would  have  been  valid  if 
he  child  had  been  before  provided  for  by  the 
ionor  of  the  power,  Kemp,  v.  Kemp,  Mocatta 
'.  LousadOf  12  Ves.  jun. 

But  such  provision  must  not  have  been  made 
ly  tlie  donor  of  the  power,  Kemp  v.  Kemp. 

It  may  be  added,  that  if  the  property  to  be 
ppointed  was  mixed,  it  was  not  necessary  that 
be  appointee  should  take  some  of  each ;  Mor* 
an  V.  Surman^  1  Taunt.  289.  (t) 

The  late  act  of  1  Wm.  IV.  cap.  46,  has  pro- 
€rly  put  an  end  to  all  further  inconvenience 
rising  firom  these  differences  by  enacting,  "  that 
o  appointment  to  be  made  in  exercise  of  any 
ower  to  appoint  amongst  several  objects,  shall 
e  invalid,  or  impeached,  in  equity,  on  the 
round  that  an  unsubstantial,  illusory,  or  nominal 
bare  onlv  shall  be  thereby  appointed,  or  left  un- 
[ipointedy  to  devolve  upon  any  one  or  more  of 
le  objects  of  such  power ;  but  that  such  ap- 
ointmeot  shall  be  as  good  in  equity  as  at  law  : 
rovided  that  nothing  m  the  act  shall  affect  any 
ro vision  in  the  instrument  creating  any  such 
\}v,er,  which  shall  declare  the  amount  of  the 
aare  or  shares  from  which  no  object  shall  be 
xcluded  ;  provided  also  that  nothing  in  the  act 
hail  be  taken  at  law  or  in  equity,  to  give  any 

her  validity  to  any  appointment  than  such  ap- 
iDintment  would  have  had  if  a  substantial  share 
f  the  property  affected  by  the  power  had  been 


>  '•  *  The  share  in  this  ea«e  did  not  exceed  a  hundred 
i  twcaty-soeond  part  of  the  ftind.— Eotron. 


thereby  appointed,  or  left  unappointed,  to  devolve 
on  any  object  of  such  power.  A.  J.'H. 

(0  The  result  of  the  authorities,  then,  was 
rather  a  negative  than  an  affirmative  rule. 
Lord  Alvanlet  determined,  that  where  a 
party  is,  in  default  of  appointment,  to  take  a 
third  share,  a  gift  of  a  hundred  and  ninetieth 
share  to  him  is  illusory.    There  the  Master 
OP  THE  Rolls  drew  the  line,  so  that  any 
share  which,  squared  by  this  rule,  would  ex- 
exceed  that  in  amount,  was  not  deemed  illu- 
sory.  Butupon  an  appeal  to  tbe  Lord  Chak- 
CELLOR,  in  Bax  v.  Whitbread,  for  the  express 
purpose  of  restoring  the  old  rule,  bis  Lord- 
ship thought  that  the  principle  stated  in  the 
late  cases,  in  effect  destroyed  all  the  autho- 
rities.   The  sum  of  £oO.  being  given,  he  said, 
in  one  family,  and  by  one  will,  it  is  difficult  to 
conceive  that  the  identity  of  the  sum,  or  the 
proportion,  can  afford  the  ground  of  deter- 
mination in  another  family  and  upon  another 
will.    The  motives  also  must  be  furnished 
by  the  same  circumstances,  whether  good 
conduct  or  misconduct  j   a  provision  by  a 
parent  or  a  third  person ;  circumstances,  if 
the  Court  is  at  liberty  to  regard  them,  of 
utility.    The  result  of  the   authorities,   he 
added,  was,  that  from  the  time  of  Lord 
Nottingham,   the  Court  has    taken   upon 
itself  the  duty  of  exercising  a  discretion  in 
these  cases;  and  his  Lordship  seems  to  have 
considered  himself  still  bound  by  those  deci- 
sions.    Upon  a  later  appeal  to  Lord  Eldon, 
in  Butcher  y.  Butcher,  he  expressed  the  same 
opinion  (1  Ves.  &  Bca.  79).  The  law,  there- 
fore, on  this  head  appears  to  stand  as  it  did 
before  the  case  of  Butcher  v.  Butcher  was  de- 
cided by  the  Master  of  the  Rolls  ;  and  yet 
although  Lord  Eldon  decided  that  the  Court 
was  bound  to  inquire  whether  the  share  was 
substantial  or  not,   his  Lordship  showed    a 
strong  disposition  to  narrow  the  doctrine. 
In   both   the   appeals,   the   decrees   of    tlie 
Master  of  the   Rolls   were  confirmed,  ou 
the  ground  that  the  shares  were  not  illusory. 
In  BtUcher  V.  ButcJter,  Elizabeth   HiUcher 
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Lam  Shorts. 


had  a  pow^r  to  app  >mt  the  fund  amongst 
her  children^  by  her  present  or  any  future 
husband,  by  deed  or  will,  from  time  to  time. 
The  power  was  quite  in  the  common  form ; 
and  therefore,  perhaps,  much  weight  could 
not  be  given  to  tlie  circumstance,  that  at  the 
^ime    of  making  any   particular  appoint- 
ments, be  could  not  know  what  the  number 
of  objects  would  ultimately  be;  and,  indeed, 
as  appointments  are  not  often  made  till  the 
children   require   their    portions  when   the 
probability  of   many   other    children  must 
have  ceased,  this   is    a  difficulty  which  is 
not  likely  to  arise.     In  default  of  appoint- 
ment, the  fund  was  given  in  the  usual  way 
to  sons  at  twenty-one,   and  to   daughters 
at  twenty-one  or  marriage  ;  but  it  was  pro- 
vided, that  if  any  son  of  her  present  mar- 
riage   should    attain    twenty-one,    or    any 
daughter  twenty-one,   or  marry,  no  child 
by  any  future  husband  should,  by  marriage 
or  otherwise,   be  entitled  to  more  than  a 
moiety  of  the  property,  which  provision,  it 
might  be  contended,  could  not  affect  the 
right  of  each  class  of  children,  as  between 
themselves,  to  a  substantial  share.      She 
made  the  unequal  appointment  which  has 
been  mentioned  ;  and  Lord  Eldon  held, 
that  attending  to  all  the  circumstances,  and 
the  nature  of  the  trust  collected  from  the 
deed,  he  was  not  authorised  to  say  that  the 
share  was  not  substantial.     He  relied  upon 
the  circumstances,  that  the  power  was  from 
time  to  time,  and  the  number  of  objects  was 
incapable    of    being  ascertained  until  sLe 
reached  an  age  at  which  she  could  not  have 
more ;  and  if  there  had  been  one  child  by  a 
subsequent  marriage,  after  ull  her  particular 
appointments,  that  child  might  have  taken  a 
moiety  of  what  constituted '  the  whole  fund 
before  any  appointment,  though  that  should 
leave  to  perhaps    twenty  children    of  the 
former  marriage,  only  their  respective  shares 
of  what  remained  unappointed.     It  is  evi- 
dent, he  observed,  how  immensely  large  a 
discretion  was  given,  and  to  what  the  fund 


might,  by  repeated  ezeentions  of  the  power, 
be  reduced,  and  this  went  far  to  shew  that 
her  discretion  must,  as  far  as  it  can  in  uj 
case^be  unfettered*  See  1  Sag.  Powers,  «S68. 

Editor. 


HOUSE   OF  LORDS,  July  20. 

AppeaU. 
BiRTwaiSTiA    9.    Vardill. 
Lex  logi  Domciui. 
Settlbmbnt  of  yhb  Law. 
Whetlier  a  child  born  in  Scotland  o/u- 
MAARIBD     PARENTS    domiciled    in    (Ai; 
country^  who^  after  the  birtk  of  tke  daH 
intermarryingtnScQTLA.HDfis^byiudit^ 
I     marriagef  rendered  capable  of  inhenim 
'     lands  in  Eitgland. 

{CcnHmudfrmn  page  205.) 

The  following  question  was  put  bj  the 
Lords  to  the  Judges : — 

*'  A.  went  from  England  to  Scotltnd,  ^^ 
resided  and  domiciled  there,  and  so  contioDed  f  / 
many  years  till  the  time  of  his  death.  A.  co- 
habited with  M.  an  unmarried  woman,  durx^ 
the  whole  period  of  his  residence  in  Scotlanil,  a:-' 
had  by  her  a  son  B.,  who  was  bom  in  ScotW. 

;  Several  years  after  the  birth  of  B.,  who  was  tbt 
only  son,  A.  and  M .  were  married  in  Scctli-J 
according  to  the  laws  of  that  country.     Bj  iht 

;  laws  of  Scotland,  if  the  marriage  of  the  tnotber* 
a  child  with  the  father  of  such  child  take  \^ 

;  in  Scotland,  such  child  bom  in  Scotland  be.'  *- 
the  marriage  is  equally  legitimate  whh  cbiliLi"' 

;  born  after  the  marriage,  for  the  purpose  of  Ukx; 

I  land,  and  for  every  other  purposes(a).  A.  d  -*: 
seised  of  real  estate  in  England  and  intcsutf .  - 
B.  entitled  to  such  property  as  the  heir  of  A.  r 
On  the  10th  of  June,  1830,  Sir  W.  Aui- 
ANDBR,  C.  B  ,  delivered  the  opinion  of  *i 
judges,  of  which  the  following  b  the  v-* 
stanoe.(6) 

j     There  are  two  points  to  which  atteotion  cc-' 
be  directed,   separately,    and  in  soccessi«.>o  ^ 
each  other. 

The  1st  regards  the  status  or  conation  of  ^' 
claimant.  The  2nd  is,  what  rules  of  ioberita: " 
the  law  of  the  country  where  the  property  i« *• 
tuated,  and  the  tribunal  sits,  has  impressed  u^-  * 
the  land  the  subject  of  the  daim  ? 


(a)  This  was  the  CiVTL  Law  eslablidial  br  e 
Emperor  ComtAmtinef  and  eonftmed  by  tbe  Smf^ ' 
JuMinian ;  and  was  established  Sa  tbt  CAiroir  U^ 
by  the  Constltatlon  of  Popb  AitSXANDis  HI  *■ 

iieo. 

ib)  See  afiiU  BeportortUsOpiak»,aaiorth(^ 
0  Bligb,  45. 


L*in)  Beportt. 
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As  to  the  1st,  Lord  Stowkll  in  Dalrymple 
^.  Dairy mple{c)  said, — ^The  cause  being  enter- 
tained in  an  English  Court,  must  be  adjudicated 
according  to  the  principle  of  the  English  law  ap- 
plicable to  such  a  case :  bat  the  only  principle 
.i[)plicable  to  such  a  case  bj  the  law  of  England, 
is,  that  tha  Mtatua  or  condition  of  the  claimant 
niust  be  tried  by  reference  to  the  law  of  the 
country  where  the  Biatut  originated:  having 
furnished  this  prineiplef  the  law  of  England 
withdraws  altogether^  and  leaves  the  question  of 
status  in  the  case  put  to  the  law  of  Scotland.  I 
Mill  suppose  a  case  in  many  circumstances  re- 
sembling the  present.  In  addition  to  the  ctr- 
ctinutances  stated  in  the  question,  let  it  be  fur- 
ther supposed  that  the  fsther  and  mother  of  the 
• !  liniaiit,  had  after  their  marriage,  one  or  more 
<  iw  Ixirn  to  them.  Suppose  then  the  present 
'iim  to  be  made.  The  first  inquiry  having 
oeeii  Mtisfised,  and  it  being  upon  that  inquiry 
:)erfectly  ascertained  that  the  claimant  is  the 
t^idest  legitiaiate  son  of  his  deceased  parent  for 
the  purpose  of  taking  land,  and  for  every  other 
purpose,  by  the  law  of  Scotland,  it  will  next  be 
requisite  to  inquire  what  are  the  rules  and  maxims 
of  inheritanoe  which  the  law  of  England  has  im- 
pressed upon  that  land  which  is  the  subject  of 
the  claim.  Let  it  further  be  supposed  that 
QDon  this  inquiry  it  shall  turn  out  that  the  land 
claimed  is  of  that  description  which  is  called 
Borough  English.  This  being  proved,  we 
think  it  clear  that  the  claimant's  legitimacy  by 
the  law  of  Scotland,  his  right  to  inherit  by  that 
law  will  give  the  claimant  no  right  whatever  to 
the  land  in  England  held  in  Borough  English. 
Take  also  the  case  of  Itderian  v.  IldertoH  (d)  a 
case  of  a  claim  to  dower  by  a  foreign  widow,  whe- 
ther she  is  a  widow  or  not,  that  is,  whether  she  was 
the  lawful  wife  of  the  man  who  was,  during  the 
[^overture,  seised  of  the  land,  ts  a  question  which 
the  law  of  England  permits,  upon  a  claim  to  Eng- 
lish land,  to  be  determined  by  the  foreign  law, 
the  law  of  the  country  where  the  contract  of 
marriage  was  made  (e) :  there  the  comity  between 

(c)  2  Haggy  A8.  (d)  9  Hen.  Blacka,  146^ 

(0  In  EnglandyifthesQccession  to  real  estate  was 
r<ilt:<l  by  the  laws  of  other  cuuotries,  the  inconvenl- 
lucicb  and  dHBcnltiea  wonld  be  endless;  if  a  person 
tnarried  in  a  eoontfy  where  polygamy  was  allowed, 
vould  each  wife  be  dowable  1  if  a  penoa  hawing  seve- 
n\  daiightera,  went  abroad  and  married  again  in  a 
coootry  where  the  eanon  law  (which  permits  a  second 
marriage  to  be  good  if  there  Is  no  knowledge  of  the 
existence  of  tlia  first  wHb)  prevails,  and  l»y  soch  saeond 
loaniage  baa  a  son  he  would  be  legitimate  in  tluit  eowa- 
trj.  bnt  would  he  succeed  to  lands  in  England  1 
Woald  the  son  of  a  second  marriage  born  abroad, 
where  the  mle  of  possessio  fratrU  does  not  prevail, 
succeed  to  the  brother  of  the  half-blood  in  Eiigland  1 
these  ineonveoiencea  wovld  be  eonaeqaeuces  if  ttie  io- 
t*  Tuational  law  reflated  tlie  real  property  of  a  atate. 
Und  iA  Iield  by  title ;  personality  by  posseasion,  and 
^ho  under  these  conflicting  circumstances  conld  by 


nations  stops.  When  her  character  of  widow 
shall  have  been  fixed  according  to  these  foreign 
rules,  the  law  of  Enrland  comes  into  action,  and» 
proceeding  inexorably  by  its  own  provisions  and 
regulations,  decides  what  are  the  interests  in  the 
English  land  which  her  character  of  widow  has 
conferred  upon  her.  It  inquires  what  are  the 
rules  which  attach  upon  the  particular  land  in 
favour  of  a  widow.  If^  npon  that  inquiry  it  ap- 
pears that  the  land  is  subject  to  the  common 
law,  it  will  give  her  a  third ;  if  it  appears  to  be 
gavel-kind,  one  half,  while  she  remains  casta  ei 
sola.  If  the  land  be  customary  land  of  any 
manor,  the  custom  must  be  looked  into ;  and  she 
can  have  only  what  that  custom  shall  bestow, 
however  strange  and  capricious  that  custom 
may  be. 

This  distinction  is  very  familiar  to  foreign 
jurists,  and  is  noticed  by  them  as  the  difference 
between  real  and  personal  status :  the  last  being 
those  which  respect  the  person,  and  follow  it 
everywhere ;  the  first  being  those  which  are  con- 
nected with  the  land  and  adhere  to  it,  and  are  as 
immoveable  as  the  subject  to  which  they  are 
applied. 

The  answer  to  the  question  must  be  founded 
upon  this  distmction :  while  we  assume  that  B. 
is  the  eldest  legitimate  son  of  his  father,  in  Eng- 
land as  well  as  in  Scotland,  we  think  that  we 
have  also  to  consider  whether  that  status,  that 
character,  entitles  him  to  tKe  land  in  dispute  as 
the  heir  of  that  father ;  and  we  think  that  this 
question,  inasmuch  as  it  regards  real  property 
situated  in  England,  must  be  decided  according 
to  those  rules  which  govern  the  descent  of  real 
property  in  that  country,  without  the  least  regard 
to  the  rules  which  govern  the  descent  of  real 
property  in  Scotland.  Tlie  circumstance  which 
dictates  the  answer  we  must  give  is,  that  in 
selecting  the  heir  for  English  inheritance,  we 
must  inquire  only  who  is  that  heir  by  the  local 
law.  If  the  argument  from  the  comity  of  nations 
be  shaken  off, no  man  will  doubt  that  a  person  le- 
gitimated per  subsequens  matrimonium  is  not  the 
heir  of  English  land.  What  Lord  Coke  8ays,(c) 
affords  the  rule  **  HtBres^  the  legal  understanding 

any  poasibilHy  advise  npon  a  title  to  land  f  the  dlfll- 
cnltiea  of  each  an  admission  would  be  inidumountable. 
The  laws  of  gaosH'khd  and  borough  EnglUh  are  not 
affected  by  the  residence  of  the  proprietor  in  a  differ- 
ent part  of  England  from  that  where  those  laws  are  in 
foree;  the  ineident!t  of  the  feudal  tennrv  were  not 
personal,  but  saTonred  strongly  of  realty ;  had  they 
been  personal,  the  kingdom  might  have  been  deprived 
of  its  dofenee,  therefore,  every  thing  shews  that  the 
lex  led,  should  eootrol  the  latemational  law  with  re- 
gard to  the  snecesaiefi  to  real  estate:  and  as  these  In- 
conveniences, arising  from  the  contrary,  wonld  preju- 
dice the  Quern  and  the  State,  therefore,  by  the  law  of 
the  civil  jurists  themselves,  latemationa  Haw  is  in  this 
instance  perfectly  Inadmissible. 
(e)  1  In 


m 


Law  R^ponts. 


of  the  common  law,  implie^h  xhk\  he  18  eajustU 
nuptiis  procreatus  for  Hares  legitimus  est 
quern  nuptiae  demonslrant.*'  Perhaps .  Lord 
Cokeys  expression  would  have  been  more  precise 
and  accurate,  if  instead  of  saying  *'  exjustis 
nuptiis  pTocreatuSy*  he  had  said  "  ex  justis 
nuptiis  natus"  But  this  is  what  is  meant,  this 
maxim  is  in  substance,  in  our  opinion,  a  maxim 
regarding  the  land,  describes  one  of  its  most  im- 
portant qualities,  traces  out  the  course  in  which 
It  shall  descend,  and  is  no  more  liable  to  be 
broken  in  upon  by  any  foreign  constitution,  than 
are  the  degree  of  interest  which  the  heir  shall 
take  in  the  land,  the  conditions  on  which  she  shall 
hold  it,  the  proportion  which  a  woman  shall 
obtain  as  a  yridow,  or  the  limitations  and  condi- 
tions attached  to  her  estate.  I  have  endeavoured 
to  state  the  principles,  and  to  shew  the  course  of 
reasoning  which  has  conducted  my  learned  bro- 
thers and  myself  to  the  conclusion,  that  B.,  the 
l^erson  designated  by  your  lordships,  is  not  enti- 
tled to  the  property  in  question  as  the  heir  of  A. ! 

The  question  is,  what  the  law  of  England  re- 
quires, and,  as  we  ^re  advised,  the  law  of  Eng- 
land requires  that  the  claimant  should  actually^ 
and,  in  fact^  be  bom  within  the  pale  of  lawful 
matrimony,  we  cannot  agree  that  the  presump- 
tion of  a  foreign  jurisprudence,  contrary  to  the 
acknowledged  fact,  should  abrogate  the  law  of 
England,  and  that  by  such  a  fiction  a  principle 
should  be  introduced,  which,  upon  a  great  and 
memorable  occasion  the  legislature  of  the  king- 
dom distinctly  rejected  :  your  lordships  will  per- 
ceive that  I  alluae  to  the  statute  of  Merton.(f) 
It  would  seem  strange  to  introduce  indirectly, 
and  from  comity  to  a  foreign  nation,  a  rtue 
of  iiiheritance  which  may  affect  every  honour  and 
all  the  real  property  of  the  realm,  which  rule, 
when  proposed  directly  and  positively  negatived 
and  refused  :  a  refusjJ  that  in  England  has  ob- 
tained the  approbation  of  every  succeeding  age. 

Again,  it  is  said  that  two  cases  have  been  de- 
cided in  this  House  which  are  nearlv  in  point,  and 
will  prove  that  the  claim  of  B.  should  1^  supported. 
These  cases  are  the  cases  of  Shedden  v.  Patrick^ 
and  the  case  of  Lord  Strut hmore,(jif)  These 
two>  eases  are  alike  in  principle,  and  establish  the 
same  proposition.  In  the  one  case  the  parents 
lived  in  a  state  of  concubinage  in  America,  and 
in  the  other  in  England.    In  both,  children  were 

(/)  SO  Hen.  9,  c.  9.  The  law  ot  saccetsion  as  es- 
tablkbed  la  SeOUand  is  directly  contrary  to  the  law 
of  Enghuid,  as  declared  by  this  statate :  **  RogaTanmt 
omnet  episeopi  magnates  at  conteotlreiit  qnod  aati 
oMf  •xnatrlmoninin  Meant  legitimi,sicat  iUi^aisatlsiiat 
po$t  matrimonima,  quantum  ad  suecestionem  bsredi- 
Uriam,  q«ia  ecelesia,  tales  habet  pro  legiUmii.  Bt 
omnei  comitcs  ei  baraaeaora  voce  retpondenrnt,  quod 
noluDt  leges  Anglice  matare  .^w  horensqae  nsitatas 
sunt  et  approbate. 

(^)  8ee  cuUe  p.  905. 


bom  to  them.  Afterwards  A^  pnticamBU  k 
their  reactive  cojuntrica  :  by  force  of  theif  ihn 
riafes  the  American  issue  cUumcd  Sootlish  kod, 
and  the  Engliah  issue  claimed  Soottish  honeon; 
in  both,  your  lordships  decided  against  the  du»> 
ants.  .  Now,  it  is  said,  these  authorities  are  ci- 
actly  the  converse  of  the  present  csie.  TIkt 
ef  tablish  the  principle,  that  the  Couita  of  dit 
country  where  the  lands  lie,  io  a  qucstien  mpeci- 
ing  the  heirship  to  these  lands  or  hoaooim,  ittbftt 
themselves  whether  the  claimaot  •  ia  hcir»  not  bv 
t|ie  law  of  the  country  whene  the  hmds  lac,  bet  is 
the  country  of  the  domicile,  where  themarrisgtfl 
the  parents  was  oantracted;  and  if  he  is  not  Wit 
by  that  foreign  law,  has  claim  is  lajacied,  km 
which  they  deduce  Uus  constqiwec,  that  if  be  a 
heir,  his  daim  shonU  be  sustained. 

It  is  obviousy  that  if  in  the  cases  to  which  1  m 
now  referring,  the  claimants  had  been  deckiti 
heirs  by  the  Scottish  kw, — the  Seoiush  kw  a4> 
mittmg  of  no  heirship  without  l^tiaucy,  aut 
liave  been  called  in  aid  to  bestow  upon  them  tint 
personal  character  of  legitimacy  refused  l»  Am 
by  their  own  law ;  in  other  woids,  a  law  fera^ 
to  their  birth,  to  their  domicile^  and  to  the  mu- 
riage  of  their  parents,  would  have  becu  htM 
to  bestow  upon  them  their  persoDsl  sCsisi 
and  character, — a  decisioa  certandy  contiarT  » 
the  acknowledged  principles  upon  this  subject 
The  character  of  illegitimacy  attached  todic  pr- 
sons  of  the  English  and  American  daiiaaais  br 
their  own  law,  accompanied  them  every  vbci^ 
and  would  prevent  them  being  vsoeived  as  ben« 
any  where,  within  the  lisuts  of  the  ChnM 
world.  This  view,  in  cmr .  jw^scut,  Madm 
these  deciaioas  purely  coasistcnl  vrith  the  prii- 
ciples  1  have,unfolded,and  peeveBlsiMreoMidir- 
ing  them  as  objections  to  the  opaioa  aft  tbr 
judges  entertain*  that  B  is  not  cocilkd  to  tk 
property  in  question  as  the  heir  of  A. 

The  Earl  of  LaUDBRiULB  then  submitted  to 
the  House  that  the  following  questions  shodd 
be  put  to  the  Judges ;  aod  in  pulliDg  tbcft 
his  Lordship  observed, — I  cannot  easily  adaa. 
but  it  is  said,  **  Bj  the  law  of  Scacknd.  if  tW 
marriage  of  a  mother  of  a  diild  wish  die  fstbfrc^ 
such  child  takes  place  in  Seotland,  such  chU 
bom. in  Scotland,  Wore  the  wy^ge^  is  eqasIK 
legitimate  with  children  bora  cAer  An  nuRis^** 
My  Lords,  I  hold  that  this— nstateaiem  of  flieb« 
which  is  incorrect — ^is  the  very  questicin  indisra^ 
sion  under  the  law  of  Scotland.  I  contend  thsi  t^ 
law  of  Scotland  considers  the  oontraei  of  maniiev 
under  such  dreumstancsa  to  hnve  tnkea  pli<e 
before  the  procreation  of  the  ohikL  Wbei« 
therefore,  your  Lordships  say  that  the  diiU  w 
bom  before  maniage,  you  are  mdatig  a  stai^ 
mentthat  defeats  the  law  of  ScodaDi,  «d  gm 
in  effect  to  the  learned  Ju^es  a.  diftseui  inpR>- 
siooof  |ba  case  ^m  that  whichn  &D  kne«M;e 
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ftheltvof  Eknthnd  woidd  gtfe  them.  Mj 
tfrds,  I  eonld  enlaige  upon  this  if  necessary ;  but, 
i  I  im  most  anxious  to  save  jom  Loraships* 
me,  I  will  siinply  read  the  questions,  which,  as  I 
ipreheiid,  would  bring  before  your  Lordshipii 
td  to  your  knowledge  a  more  distinct  view  of 
e  law  of  Scotland  upon  this  subject.  1  •  If 
le  fact  oi  the  legitimacy  or  illegitimacy  of  a  na- 
»e  of  Scotland  is  at  iasue  in  the  courts  of  law 
iinglaiidy  is  it  or  is  it  not  a  principle  of  the 
ft  of  that  country,  that  in  judging  whether  he 
u  bom  in  juMtis  nrnpHiSf  it  (the  law  of  Eng- 
)J|  witbdzaws  and  leaves  that  legal  question  to 
t  exclusi?e  judgment  of  the  law  of  Scotland, 
lere  bis  parents  are  domiciled^  where  the  ai- 
led marriage  took  place,  and  where  he  was 
'2udly.  If,  in  the  judgment  of  the  law  of 
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otland,  a  native  of  that  country  is  born  in  justis 
^/iu.  does  or  does  not  the  law  of  England, 
m  tlist  eomity    established  by  international 
»,  bold  him  to  be  possessed  of  every  right 
lich  an  £n|flishman  bom  'mjustis  nuptiis  en- 
s ;  aiid,  independent  of  every  view  of  intema- 
aal  law,  mast  or  must  he  not  in  law  be  deemed 
c.'jjoy  such  r  ghts  under  the  4th  and  2oth 
icies  of  the  oniou  betwixt  England  and  Scot- 
4  approved  of  and  confirmed  by  the  Parlia- 
nts  of  both  countries,  the  former  of  which 
vides  that  there  shall  be  a  communication  of 
rights,  privileges  and  advantages  which  do  or 
i  belong  to  the  subjects  of  either  kingdom,  ex- 
t  when  it  is  otherwise  expressly  a^eed  in  the 
ci&i,  and  the  latter  of  which  provides  that  all 
'i  and  statutes  in  either  kingdom,  so  far  as  they 
contrary  to  or  inconsiateat  with  the  terms  of 
se  articles  or  aoy  of  theai,  shall  from  and  after 
L'nion  eeaae  and  become  void,  and  shall  be 
iedarcd  to  be  by  the  respective  Parliaments  of 
urae  kingdoms  ?     3rdly.  A,  a  native  of  Scot- 
1,  domiciled  in  that  country,  where  he  pos- 
•ed  a  landed  property,  lived  with  a  female,  B» 
^hom  he  had  two  children,  C  and  D.     Some 
s  after  the  birth  of  these  children  A  went 
»'igh  a  ceremony  of  marriage.     (I  cautiously 
id  saying  that  A  was  married,  and  refer  to  the 
mooy  of  marriage,  it  being  a  proposition  dis- 
xi  under  the  law  of  ScoUand,  whether  that 
mony  of  marriage  has  the  effect  of  establish- 
a  matrimony  antecedent  to  that  period,  or 
tber  the  marriage  was  only  from  the  moment 
^  ceremony  of  marriage  with  B,  by  which, 
>rdlng  to  the  law  of  Scotland,  C  and  D  on- 
btediy  became  legitisaale  at  the  death  of  the 
er  A.)       Ci  the  eUeat  son,  inherited  his 
U;s  in  Scotland,  and  some  years  afterwards 
ritased  freehold  estates  in  England.     C  after- 
ia  died  inteaCate,  leaving  no  children.     His 
Limate  biotbor  D  inherited  his  estates  in  Scot- 
,  and  was  regttlariy  eerved  heir  to  them.     D 
daima  the  Uechold  estates  in  England,  of 


which  hia  brother  died  possessed,  on  the  groaiid 
that  he  is  the  nearest  heir  to  his  brother  S.  la 
opposition  to  this  claim  it  is  asserted  that  D, 
thooah  the  legitimate  brother  of  C,  cannot  inherit 
his  English  estates,  because,  though  the  law  of 
Scotland  holds  that  the  ceremony  of  marriage 
which  took  place  is  only  evidence  of  that  consent 
which  constitutes  marriage  having  been  given  be- 
fore the  birth  of  C.  and  D,  and  therefore  regards 
them  as  being  bom  in  lawful  wedlock,  the 
law  of  England  considers  the  fact  that  they 
were  born  before  the  marriage  ceremony 
and,  therefore,  though  it  admits  their  legitimacy* 
holds  that  they  cannot  inherit.  By  the  law  o^ 
England,  must  or  must  not  this  question  be  de- 
cided according  to  the  law  of  Scotland,  where 
these  two  children  were  bom,  where  the  mar- 
riage ceremony  took  place,  and  where  the  parties 
were  domiciled :  and  if  it  is  to  be  decided  by  the 
law  of  Scotland,  asiiuming  that  the  law  of  that 
country  is  here  accurately  stated,  does  it  not  fol- 
low, that  C.  and  D.  being  born  in  justis  nuptiis, 
accordbg  to  the  law  of  that  country,  D.has  a 
right  to  inherit  the  lands  in  England  of  which 
his  brother  C.  died  possessed  ?  4tbly,  As  to 
what  would  be  the  consequences  with  regard  to 
personal  estate,  A,  a  domiciled  Scotsman,  pos- 
sessed of  estates  in  that  country,  cohabited  with 
B,  by  whom  he  had  a  son,  C  ;  some  years  after 
which  a  marriage  ceremony  passed  betwixt  him 
and  B,  which,  according  to  the  law  of  that 
country,  fumished  evidence  of  that  mutual  coift- 
sent  having  taken  place  antecedent  to  the  birth 
of  C,  which  constitutes  marriage,  and  gave  to 
his  son  C.  the  status  of  a  son  bom  in  lawful 
wedlock.  A,  some  years  after  this  marriage,  re- 
tired to  England,  and  acquired  a  domicile  then, 
when  he  became  possessed  of  a  large  personal 
estate ;  at  the  death  of  A,  C.  was  servea  heir  to 
the  Scotch  landed  property.  Is  he,  or  is  he  not, 
also  entitled  to  the  personal  estate  in  England,  con- 
sisting of  leasehold  and  funded  property,  of  which 
his  father,  supposed  to  be  a  domiciled  English- 
man, at  the  time  of  his  death,  died  possessed  ? 
5thly,  A,  an  unmarried  man,  went  from  Eng- 
land to  Scotland,  where  he  acquired  landed 
property,  resided,  and  was  domiciled  for  many 
years.  Soon  after  his  arrival  in  that  country^  he 
formed  a  connection  with  a  female  M,  with 
whom  he  lived,  and  by  whom  he  had  a  son  B. 
Some  years  after  the  birth  of  this  child,  a  regular 
marriage  ceremony,  according  to  the  iorms  pre- 
scribed by  the  law  of  tliat  country,  took  place 
betwixt  A.  and  M.  Assuming,  as  is  laid  down 
by  all  the  great  authorities  who  have  written  on 
the  Law  of  Scotland,  that  B,  in  consequence  of 
this  ceremony,  is  held  to  be  legitimate  by  a  pre- 
sumption or  fiction  of  law,  that  the  marriage  had 
taken  place  betwixt  his  parents  before  he  was 
bom ;  or,  in   other   words    assuming  that  the 
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«eremooy  of  marriage  which  so  took  place,  is,  | 
by  the  Law  of  Scotland^  regarded  as  evidence, ! 
that  before  tlie  procreation  of  B,  that  mutual 
consent  to  many  had  passed  betwixt  A.  and  M, 
which  the  law  of  that  country  regards  as  consti-; 
tuting  marriage,  and  that  he  is  therefore  held  to ! 
•have  been  bom  in  justis  niiptiiSy  and  as  siich ' 
was  in  truth  served  heir  to  the  landed  property  in 
Scotland,  in  which  his  father  died  infe^.     Under : 
such  assumption  the  learned  Judges  are  requested 
to  .say  whether  B.  is,  or  is  not,  entitled,  as  the 
heir  of  A.  dying  intestate  was  seised  ?     Lastly, 
.in  order  to  obtain  information  with  regard  to  the 
practice  of  the  Courts,  is    there  any  case  in 
which,  under  the  Law  of  England,  an  only  son, 
whose  legitimacy  is  admitted,  is  nevertheless  de- 
barred from  inheriting  landed  property,  of  which 
his  father  dying  intestate,  was  possessed?     If 
such  case  or  cases  exist,  the  learned  Judges  are 
desired  to  give  to  the  House  references  to  the 
authorities,  and  by  whom  they  are  reported,  and 
to  state  the  principles  of  law  on  which  such 
judgments  proceeded. 

Lord  CoTTEKHAM,  C.  said  (A)— This  is  a 
question  upon  a  special  verdict.  The  Law  of 
Scotland  was  found  in  the  Court  below,  or  sup- 
posed to  be  found  by  the  verdict  of  a  jury.  The 
•moment  that  question  of  fact  was  decided  by  the 
verdict  of  a  jury,  and  formed  a  part  or  the 
special  verdict,  the  Court  below  was  called  upon 
to  draw  the  conclusion  of  law  from  the  finding, 
wright  or  wrong,  contained  in  that  special  ver- 
dict. The  Court  below  had  no  power  after 
that  special  verdict  was  formed,  to  new  model 
it.  If  that  were  to  be  done,  it  would  have  been 
neoeasary  the  case  should  have  gone  down  again 
for  the  jury  to  find  the  fact.  If  there  had  been 
any  suggeadon  of  error  in  point  of  fact ;  but 
the  fact  being  assumed,  right  or  wrong,  the 
Court  of  King's  Bench  was  called  upon  to 
pronounce  as  to  the  conclusion  of  law  upon  that 
state  of  facts.  It  was  suggested  that  the  con- 
clusion of  the  Court  below,  being  a  conclusion 
in  point  of  law  upon  that  assumption  of  hctSj 
was  eitoneons,  and  in  consequence  of  that,  a 
writ  of  error  being  brought  into  your  Lordship* 
House,  I  apprehend  there  is  no  power  in  this 
state  of  the  proceedings  to  inquire  into  the  fact. 
Your  Lordships  have  no  power  to  inquire  what 
is  the  Law  of  Scotland,  if  the  Law  or  Scotland 
is  stated  upon  the  record ;  and  the  question  is, 
supposing  the  law  as  found  to  be  correctly  stated, 
whether  the  opinion  of  the  learned  Judges  stated 
in  tlie  Court  below,  was,  upon  the  assumption  of 
the  facts  there  statcM),  a  correct  one. 


(h)  SecOBUgh,p.e3,where  the  aigqments  of  the 
Law  Lords  are  fully  reported. 


K\)f 


LoaD  Brougham,  after  observing  upon 
extreme  importance  of  the  question,  suit,  in  i]r 

froaching  it  there  are  some  things  not  disputed. 
t  is  admitted  that  the  validity  of  a  marriage  mcft 
depend  on  the  law  of  the  country  where  i:  j« 
had,  and  that  consequently  the  parents  of  in^ 
party  were  validly  married.  It  seems  also  to  be 
agreed,  that,  generally  speaking,  legitimacy  is  t 
status^  and  must  be  determined  by  the  law  4 
the  country  to  which  the  party  belongs.  Bot  t 
is  said  by  those  who  support  this  judgment  that 
whether  the  party  here  is  legitimate  or  not  is  i» 
question  before  us,  the  onlv  question  beiog,  it  a 
alleged,  whether  or  not  he  is  the  heir  to  ■ 
English  real  estate.  This  distinctbn,  I  cob&& 
appears  to  me  founded  on  an  inacaiTaU  viev  c^ 
the  subject.  It  is  true,  that  the  question  hcR 
arises  upon  the  claim  of  an  heir  as  such,  sftij 
that,  therefore,  the  only  question  may  be 
to  be,  whether  he  is  heir  or  not.  But  it  is  l«ci 
very  possible  that  this  question  may  tam  vheSf 
upon  another,  namely,  whether  or  not  the  Bib- 
ant  is  eldest  legitimate  son  of  his  fiobcr,  tS 
person  last  seised  ?  Nor  do  I  well  see  ho«  kr- 
giiimacy  can  ever  come  into  questioa  b  0 
other  way  than  as  connected  with  the  daxm  « 
succession,  either  real  or  personal,  in  Engbsi 
or  in  Scotland  either,  unless  in  a  single  case  of  1 
declaration  of  bastardy,  or  of  legirimaey^i  p 
ceeding  unknown  in  the  English  law.  It  i| 
therefore,  by  no  means  sufficient  for  deridbi 
this  case  to  say  that  the  question  touches  act  le 
gitimacy,  but  inheritance:  not  the  pef««i 
status  of  the  party,  but  his  right  to  real  p^ 
perty.  It  may  touch  both  these  matters.  1 
the  latter  may  wholly  depend  upon  the  fonaff 

Lords  LTrroHURST  and  Dbhicak  dioogbt 
importance  of  the  case  such,  and  the  d 
which  existed  so  considerable,  that  they 
to  be  further  investigated  before  tbe  case 
determined,  to  which  Lord  Brougbam  ases^i 
and  it  was  determined  that  the  case  ahcvli 
again  argued  at  the  bar  of  the  House,  in  ^ 
presence  of  the  judges,  with  a  view  to  the '^ 
settlement  of  the  law  upon  this  hnportast 
tion. 

The  case  was  accordingly  argued  a^ain  tt  4 
bar  of  the  House,  in  the  presence  of  the  jo^ 
whose  unanimous  opinion  vras  again  in  fatctf^ 
the  judgment  of  the  court  below. 

Tbe  Lord  Chancellor  euncuiied  m  ei 
nion  with  the  judges. 

Lord  Brougham  said  be  was  disposed  u  a 
lieve  that  he  was  mistaken  in  tbe  iachfm 
which  had  prevailed  in  his  ovm  mind  opcc  * 
important  question  in  controversy. 

Judgment  of  the  amrt  bekm  iffirmtd^ 


Lam  Beporii. 
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BDWAR08  Vm  LAMPORT. 

Mr.  Pemberion  moved  for  an  iDJaoction  in 
his  caus^. 

Mr.  Hindes  aUf/^  the  case  for  the  plaintiff^ 
s  appeared  by  the  bill*  The  plaintiff  had  fur 
veaty-fiye  years  carried  on  the  buaineas  of  a 
seat  sdesman  and  carcase  butcher  on  oommis- 
ion,  in  Newgate-market,  and  at  the  same  place 
irried  oa  a  very  eztensiTe  Irade  in  the  sale  of 
latton,  he  killing  on  an  average  600  sheep 
er  week ;  about  two  years  ago,  wishing  to  in- 
case his  business^  and  to  engage  some  person 
)  assist  him  in  eairying  it  on,  he  applied  to  the 
ikn^Atii,  Geoige  Lamport,  who  then  carried  on 
le  bosioesa  of  a  meat  salesman  and  carcase 
iitcher,  in  the  same  market,  on  a  very  limiteil 
siie  on  his  own  account,  and  it  was  agreed  be- 
reen  them  that  the  defendant  should  assist  the 
aintiS  in  the  commissiou  bttsineas,  and  should 
ing  hia  own  business  to  the  plaintiff's  shop  to 
i  conducted  there,  and  Uiat  the  defendant 
^uld  receive  bv  way  of  remuneration  and  salaiy 
le-third  part  ot  the  profits  of  the  oommission 
I  the  meat  consigned  either  to  him  or  lo  the 
lintiff,  deducting  expenses;  and  that  the  plain- 
F  should  have  the  other  two-diirds,  but  that 
i  defendant  should  not  cive  any  credit  without 
e  consent  of  the  plaintitt|  nor  bear  any  portion 

bad  debts,  or  of  any  leas  whatsoever,  the 
loleof  which  losses  should  fall  upon  the  olain- 
ff  and  that  the  defendant  should  receive  lot  his 
n  use  the  whole  profit  to  arise  from  his  pur- 
■slng  meat  on  hu  own  account,  the  plaintiff 
rticipating  only  in  the  profits  of  the  commis- 
n.  Under  thia  agseemeot  the  defendant 
lught  his  business  to  the  plaintiff's  shop,  en- 
ed  into  his  service  as  an  assistant,  and  con- 
ned 90  to  the  20th  of  June  last.  Plaintiff 
:>  assiPted  defendant  with  the  loan  of  cheques 
enable  him  to  make  purchases  of  meat  upon  his 
D  account.  Plaintiff  had  a  clerk  of  the  name 
Brown  y  who  paid  defendant  £^>  a  week  on 
incl£rs  behalf,  made  out  the  weekly  bills,  and 
e  a  portion  of  them  to  the  defendant  to 
lect,  and  he  handed  over  the  monies  when 
ected  to  Brown,  to  be  paid  into  the  plaintiflTs 
ikers.  It  was  usual  also  for  plaintiff  to  place 
iefendant  8  hands  cheques  in  blank,  both  as 
iate  aud  amount,  signed  by  the  plaintiff,  that 
y  might  be  paid  to  the  country  customers.  The 

scitlemeat  of  accounts  took  place  at  Christ- 
^f  1839,  as   plaintiff  believed,  but  he  could 

state  positively,  the  defendant  having  pos- 
ted himself  of  the  plaintiffs  books,  which  he 
ised  to  deliver  up  or  to  allow  plaintiff  to  in- 
ct.  The  plaintiff,  desirous  of  advancing  the 
Test  of  the  defendant,  assisted  him  with  the 
1  of  cheques,  and  down  to  the  15th  of  June 


last  he  gave  to  the  defendant  by  way  of  loan 
three  cheqaes  for  £100.  each,  to  enable  him  to 
purchase  meat  on  hia  own  account,  but  the 
plaintiff  had  nothing  to  do  with  the  profits  from 
such  purchases,  he  participating  only  in  the  pro- 
fits oi  the  commiaaion,  and  the  defendant  repaid 
the  amount  of  all  such  cheqaes  except  one,  which 
he  had  not  repaid  or  returned  to  the  plaintiff.  The 
plaintiff  also  was  in  the  habit  of  giving  the  de- 
fendant cheques  in  blank  for  the  purpose  of  being 
filled  up  and  sent  to  the  country  customers,  in 
respect  of  the  commission  bosiness. 

In  November,  1839,  the  plaintiff  was  desirous 
of  retirinff  from  business,  ana  told  defendant,  that 
if  he  ooaU  procure  a  person  to  take  his  premiaea 
he  would  wait  until  Christmas,  otherwise  he 
should  advertise  them,  which  be  did,  and  plaintiff 
in  Mav  last  came  to  an  agreement  with  Messrs. 
Chandler  to  sell  them  the  lease,  possession  to  be 
delivered  on  Midsommer*day  last.  On  the  i2th 
of  June  plaintiff  informed  defendant  of  this,  who 
said  he  was  sorry  for  it. 

On  the  14th  of  June  the  defendant  had  in  his 
possession,  besides  the  cheque  for  £100.  lent 
him  as  before  stated,  five  blank  cheques  to  be 
filled  up 'for  the  country  customers  in  respect  of 
the  commission  business,  which  he  retained. 
On  the  20(h  of  June  the  plaintiff  sent  his  clerk 
Brown  to  the  defendant  for  the  books,  which  he 
refused  to  give  up,  alleging  that  he  was  a  partner 
with  the  plaintiff  in  the  commission  business. 
Brown  informed  plaintiff  of  this  refusal  on  the 
2 1st  of  June,  on  which  plaintiff  immediately  went 
with  Brown  to  Newgate -market,  where  he  found 
his  counting-house  door  locked,  and  defendant 
told  him,  that  as  he  had  chosen  to  let  the  shop 
without  consulting  him,  defendant,  he  should  cut 
down  whatever  meat  Messrs.  Chandlers  hung  up. 
The  plaintiff  afterwards  endeavoured  to  obtain 
his  books  from  the  defendant,  and  fastened  up  his 
own  shop,  but  the  defendant  forced  an  entrance, 
and  had  since  been  carrying  on  his  business  there 
on  his  own  account,  and  reuined  the  books,  and 
refused  to  return  the  cheques.  The  bill  prayed 
that  the  said  defendant  might  be  compelled  to 
deliver  to  the  plaintiff  the  said  books  belonging 
to  the  said  commission  business,  and  also  the 
said  five  cheques,  signed  by  the  plaintiff  in  blank 
as  to  dates,  as  well  as  to  amount ;  and  also  the 
said  cheque  for  £100.  dated  the  15th  of  June, 
1 840 ;  and  that  the  profits  of  tlie  said  commission 
business  from  the  said  last  settlement  of  accounts 
down  to  the  said  20th  day  of  June,  1840,  might 
be  ascertained,  the  plaintiff  offering  to  allow  to 
the  defendant  in  account  one- third  part  of  such 
profits,  and  that  an  account  might  be  taken  of 
all  dealings  and  transactions  between  the  plaintiff 
and  the  defendant,  in  respect  of  the  commission 
business,  since  the  said  last  settlement  of  the 
accounts  thereof;  and  that  the  defendant  might 
pay  to  the  plaintiff  what  upon  the  taking  of  such 


sso 
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Mcounts  should  appear  to  be  due.  And  that  in 
the  mean  time  the  defendant  might  be  re- 
•tttoiaed  by  injunction  from  filling  up,  nego- 
liatingv  or  in  any  manner  making  use  of  the  said 
five  deques,  signed  by  the  plaintiff  in  blanks  as 
to  dates  as  well  as  amounts,  or  any,  or  either  of 
ibem;  and  also  from  negotiating,  or  in  any 
manner  making  use  of  the  cheque  for  £100., 
dated  the  16th  of  June,  1840,  so  retained  by  de- 
fendant as  aforesaid*  and  also  from  getting  in,  or 
6009, receiving  any  debts  or.  other  monies  due  to 
ihe  plaintiff^  in  respect  of  the  said  commission 
businew. 

The  affidavit  of  Mr.  Brown,  the  plaintiff's 
clerk,  stated  that  the  defendant  last  week  fro- 
quentty  told  him  that  he  could  fill  the  cheques  up 
for  any  sums  he  pleased,  —  that  he  could  fill 
them  up  for  £16,000.,  and  that  he  bad  got  a 
person  who  would  give  £8,000.  for  them. 
.  l^rd  Lakgdalb  granted  the  injunction ,  as 
prayed*.  . 

;  COTJRT  OF  QUEERS  BENCH— /w/y  22. 

(before  Mr.  Justice  Bosanqubt  at  his 

Chambers.) 

rboina  v.  dunn. 

Articles    op   the    Peace  —  Practice. — 

Whether  the  Court  has  power  to  amend 

the  Articles  after  commitment  ?    Whether 

a  Jurat  must  be  appended  to  each  qMdavit  ? 

The  defendant  was  brought  before  the  Judge 
by  Habeas  Corpus^  to  argue  his  objections  to 
the  commitment.  He  was  attended  by  Mr. 
Kirk  his  solicitor. 

Mr.  Jozies  read  the  certiorari^  which  had  been 
issued,  commanding  the  justices  of  the  peace  for 
the  county  of  Middlesex  to  return  into  the  Court 
of  Queen  s  Bench  the  articles  of  the  peace  that 
had  been  exhibited  by  Miss  Angela  Burdett 
Coutts  against  Richard  Dunn,  Esq.  The  re- 
turn made  to  the  writ  was,  that  the  articles  of  the 
peace  were  annexed. 

Mr.  Dunn  expressed  hb  desire  to  put  in  a 
contradictory  affidavit. 

Mr.  Justice  BoSANQUBTsaid  that  any  contra- 
dictory affidavit  should  have  been  put  in  before, 
and  therefore  he  could  not  allow  Mr.  Dunn's  to 
be  read. 

Mr.  t>unn  commented  on  his  case  at  some 
length. 

Mr.  Justice  Bosanquet  went  through  the 
objections  made  to  the  commitment  of  the 
defendant,  and  decided  that  the  Court -of  Queen^s 
Bench  possessed  the  power  to  amend  and  alter 
a  commitment,  and  that  if  the  articles  of  the 
peace  were  informal,  the  judges  were  empowered 
to  alter  them  if  they  were  exhibited  in  their  own 
court,  and  in  this  view  he  was  borne  out  by  the 
Master  of  the  Crown-office,  who  had  informed 


him  that  he  had  seen  Lord  Dkvmaii  cpoDooe 
occasion  alter  articles  of  the  peace  with  hisoiia 
hand.     With  respect,  therefore,  to  the  ofajectkn 
that  the  articles  had  been  altered  since  tbetra* 
hibit,  the  Court  of  Session,  in  his  opiaion,  bid 
a  right  to  make  an  amendment ;  but  that  tbouiii 
be  matter  of  complaint  to  them.    The  neit  0^ 
jection  was,  that  the  jurat  was  bad,  iiMnncb 
as  it  stated  that  the  witnesses  were  serenllj 
sworn  in  court,  instead  of  a  jurat  bemg  appendol 
to  each  of  the  affidavits.     This,  it  was  oontentH 
was  not  a  sufficient  of  each  and  every  of  the  pv- 
ties  having  been  swum,  and  that  it  was  not  sq{> 
ficient  to  support  an  indictment  for  peijarY.  H* 
had  referred  to  the  practice  on  this  sobject,  asd 
he  did  not  think  the  objection  was  safficitit  t9 
make  the  articles  of  the  peace  altogether  iflegil 
Then  came  the  more  important  quesdoo  ubidi 
had  been  ably  commented  upon  by  Mr,  Duu  4 
namely,  whether  the  facts  stated  in  the  aaidJ 
were  sufficient  to    lead  to  the  oooelnsioa  thJ 
there^  was  ground  for  supposing  that  the  def* 
daut.  would  do  Miss  Coutts  bodily  harm,  iak 
ing  at  all  the  circumstances  set  forth,  he 
there  was  abundant  ground  for  entertaining 
a  supposition,  and  he  was  of  opinion  thit 
lady  circumstanced  as  Miss  Coutts  had 
could  not  have  acted  with  more  propriecr 
caution  than  she  had  done,  and  it  was  his 
to  say  ihat  Mr.  Dunn  was  remanded. 

COURT  OP  COMMON  PL£AS--Jirly) 
Sittings  at  Nisi  Prims. 

SPECIAL  JURY. 
WATBR8  V.  8APTE  AMD  OTHBBf. 

Dbtbnue. — Property  deposited  witk 
Banker  for  safe  costodj — Whether  i 
Banker  may  detain  it  for  a  ddftdnufrt^ 
the  depositor. 

Mr.  Kelly  stated  the  case  for  the  p 
who   it  ^peared  was  the  administntor  of 
late  Mr.  Edmund  Waters,  some  years  siece 
prietor  of  the  Opera  House,  and  who  dieil 
October,  1839.     The  defendanita  were  " 
Sapte  and  Co.,  the   bankers.      In  1809 
1810,  the  deceased,  Mr.  Waters,  deposited 
chests   with   the    defendants,  oontaioisg 
deeds  and  plate.     After  his  death,  the  pUort 
took  out  an  administration  of  the  eflect». 
letter  was  then  written  by  hb  soiicttor  ^  ij 
subject  of  the  property  so  in  die  dcCendfl 
possession,  and  the  answer  was,  li 
the  chests  being  at  the  bank,  siai  a 
that  as  there  was  a  debt  doe  ftsW^Mb 
Waters  amounting  to  upwards  of  jBt|Mil 
would  be  detained  until  thai  dcXH     " 
The  property,  it  was  now  eMJlUMl  «w 
deposited  with  the  baidttetl^MHrkv^ 


hum  tUiporU, 
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ind  safe  ciutody,  but  not  as  a  ple^e  for  any 
lebt  that  might  exisC  In  18 1 7  one  of  the  three 
hestj  had  been-  deiivered  up  by  the  bankers, 
tpoii  a  decree  by  the  Master  of  the  Rolls,  in  a 
ase  of  <'  The  Earl  of  Maccie$field  ▼•  Fere 
ind  others/'  In  the  defendants'  answer,  in  that 
nstance,  they  slated  that  the  boxes  were  left  by 
4r.  Waters  for  safe  custody  ;  and  that  they  were, 
urther,  ready  to  deliver  them  to  him,  upon  his 
«]aest  to  that  effect.  This  document  was  put 
9  to  show  the  admissions  of  the  defendants  on 
be  subject,  and  the  present  proceedings  bad 
een  adopted  to  gain*  possession  of  the  two  re- 
laining  chests  now  at  the  defendants'  bank. 

Mr.  Moody f  for  the  defendants,  stated  that 
be  answer  that  had  been  put  in  evidence  was 
rior  to  the  exutence  of  the  debt  on  account  of 
rhich  the  property  was  now  detained.  The 
hests  were  allowed  to  remain  during  this  long 
cries  of  years  as  security  for  any  advances  that 
ad  been,  or  might  be,  made  to  Mr.  Edmund 
Waters.  The  present  defendants  vrere  not  per- 
)naliy  interested  in  the  matter,  because  the  aebt 
as  due  to  those  who  were  no  longer  members  of 
)e  firm;  but  it  was  necessary  to  retain  the 
oods,  because,  if  they  were  improperly  given 
p,  the  defendants  would  be  liable  to  the  credi- 
»rs.  It  was  submitted,  that  the  most  likely 
lew  of  the  case  was,  that  the  chests  were  left  as 
pledge,  though,  perhaps,  they  were  not  origi- 1 
ally  deposited  for  that  purpose.  Mr.  Edmund 
Vaters  was  at  the  time  a  distressed  man,  and  it 
as  contended  to  be  the  only  explanation  of  his 
eing  allowed  to  overdraw  his  account,  by  sup- 
>sing  that  this  property  was  the  security. 

Ersklne,  J.,  said  that  the  defendants  were 
^rfectly  justified  in  seeing  that  the  plaintiff*  made 
It  a  title  to  these  chests.  The  questions  for 
e  jury  would  be  three  — ^whether  this  property 
I'i  been  proved  to  belong  to  Mr.  Edmund 
[aters  ?  whether,  if  so,  the  defendants  had  de- 
ined  it  ?  and  whether  they  had  the  right  to  do 
U  on  account  of  the  deposit  of  the  property 
iiog  made  as  a  security  to  the  former  firm  of 
eres,  Smart,  and  Co.  ? 

Verdict  for  the  plaintiff  on  all  the  issues, 
ith  Is.  damages*  it  being  understood  that  the 
^findants  would  deliver  up  the  chests  imne- 
ately. 


I  had  been  enclosed  m  a  panel,  and  left  at  the 
defendants'  booking-office,  to  be  eonveyed  to  ita 
destination. 

Mr.  Serjeant  AcherUy  stated  the  plaintiff's 
case.  It  appeared  that  the  plaintiff's  son,  who 
was  his  traveller*  being  at  Newbury,  required  to 
send  to  town  a  parcel  that  contained  Ji5Q  in 
I  notes  and  sovereigns.  This  he  booked  at  the 
I  defendants'  office,  in  that  place,  paying  two* 
I  pence  at  the  time,  and  telling  the  person  in  the 
I  shop  that  the  contents  were  valuable,  and  mast 
I  be  Uken  care  of.  The  act  of  1st  Will.  IV.  c.  68, 
s.  2,  enacted,  that  when  anv  parcel  or  package 
containing  any  of  the  articles  above  specified, 
shall  be  so  delivered,  and  its  value  and  contents 
declared  as  aforesaid,  and  such  value  ahall  exceed 
the  sum  of  jBIO,  it  shall  be  lawful  for  such  mail 
contractors,  stage-coach  proprietors,  and  other 
common  carriers,  to  demand  and  receive  an  in- 
creased rate  of  charge,  to  be  notified  by  some 
notice  affixed  in  legible  character  in  some  public 
and  conspicuous  part  of  the  office,  warehouse, 
or  other  receiving  house,  where  such  parcels  or 
packages  are  received  by  them  for  the  purpose  of 
conveyance,  stating  the  increased  rates  of  charge 
required  to  be  paid  over  and  above  the  ordinary 
rate  of  carriage  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken,  for  the  safe  convey* 
ance  of  such  valuable  articles ;  and  all  persons 
sending  or  delivering  parcels  or  packages  contain- 
ing such  valuable  articles  as  aforesaid  at  such 
office  shall  be  bound  by  such  notice,  without 
further  proof  of  the  same  having  come  to  their 
knowie4ge. 

Mr.  Percival,  junior,  however,  stated  that  l)e 
saw  no  notice  in  the  booking-office  belonging  }o 
the  defendants.  And  it  was  the  duty  of  such 
persons  to  have  that  notice  so  placed  as  to  be 
visible  to  all  who  entered  the  office.  So  far, 
however,  from  that  being  the  case,  the  plaintiff's 
when  he  heard  of  the  loss  of  the  parcel. 


son. 


July  15. — Sittings  at  Nisi  Prius. 

PERCIVAL  17.  HOSJ>IE  AND  OTHSRS. 

AILMENTS. — Whether  the  StattUe  1  TT.  4, 
c.  68,  protect*  Carriers  who  shaU  neglect 
to  have  the  notice  required  by  that  Act 
affixed  in  legible  characters  in  tiie  boohing- 

This  was  an  action  brought  by  the  plaintiff, 

soap  manufacturer,  against  the   defendants, 

Ach  proprietors,  to  rg^ver  a  sum  of  JC60  thatl 


asked  for  the  board,  and  it  was  ultimately  found 
(as  be  stated)  with  its  face  to  the  wall,  .and  in  a 
condition  to  shew  that  it  had  been  there  for  some 
time,  being  in  a  dilapidated  and  dirty  oondition  ;, 
and  these  tacts  were  supported  by  his  evidence. 

Mr.  Serjeant  Talfourd  for   the  defendants, 
contended  that  the  board  containing  the  notice 
was  always  placed  conspicuously  iu  the  office, 
and  that  it  was  there  on  the  day  when  Mr.  Per* 
cival's  parcel  was  booked.     That  notice  stated, 
that  for  packets  containing  money,  plate,  ^^ 
the  proprietors  would   not  be  held  answerable 
unless  an  increased  sum  was  paid  for  the  safe 
carriage  of  them.      That  was  not  done  by  the 
plaintiff's  son;   and  the  defendants  could  hq^^ 
therefore,  be  liable  for  the  loss. 

Evidence  was  given  for  the  defendants,  that 
the  notice  was  affixed  to  the  walls  of  the  ofice 
8o  as  to  be  seen  by  those  who  entered  it  t^  ^^ 

parcels* 


oan 


Law  Reports, 


TiNDAL,  C.  J.  said  it  was  a  question  for  (he 
jury.  If  they  were  satisfied  with  the  evi- 
dence given  by  the  defendants*  witnesses,  the 
verdict  must  be  for  the  defendants ;  bat  if  not, 
they  must  find  for  the  plaintiff. 

Verdict  for  the  plaintiff — Damages  £50, 

COURT  OP  EXCHEQUER.— Jttwe  30. 


Sittings  at  Nisi  Prius. 

Rugby  v.  Moss  and  HuMPHRsrs. 

Attorn  lEs'  lAahilities, 

The  plaintiff  in  this  case  is  a  Surgeon,  the 
defendants  are  Attornxes^  and  the  aetion  was 
brought  by  the  plaintiff  to  recover  damages  for 
his  wrongful  arrest  on  a  charge  of  forgery,  al- 
leged to  have  been  preferred  against  him  by  the 
defendants.  It  appeared  from  the  evidence  ad- 
duced by  the  plaintiff,  that  the  defendants  being 
anxious  to  take  the  person  of  the  plaintiff  on  a 
writ  of  capias  ad  satisfaciendum ^  they  had  in- 
structed one  Callam,  a  clerk  in  their  employ,  to 
devise  means  for  the  purpose,  who  adopted  the 
novel  scheme  of  trumping  up  a  criminal  charge 
against  the  defendant,  by  which  he  might  be 
taken  by  the  police  before  a  magistrate,  so  that 
when  the  plaintiff  was  taken  upon  the  criminal 
charge  so  preferred  by  him,  they  might  take 
him  upon  the  civil  process  as  soon  as  he  was 
discharged  by  the  magistrate. 

Mr.  Corriet  for  the  defendants^  addressed  the 
jury,  and  called  Callam  himself  and  another  wit- 
ness, the  purport  of  whose  testimony  was  to  the 
effect  that  Callam,  who  was  only  an  occasional 
clerk,  had  misconceived  their  intentions,  and  had 
of  his  own  accord  made  the  charge  in  question, 
which  they  now  said,  as  they  said  by  a  friend 
when  the  plaintiff  was  disinissed  from  the  bar  by 
the  magistrate,  that  they  never  intended  to  make 
any  such  charge,  which ^  so  far  from  authorising, 
they  wer^  totally  ignorant  of* 

Lord  Abinoer  summed  up  the  case  to  the  jury, 
leaving  it  to  them  to  decide  between  the  princi- 
pal witnesses  on  each  side,  the  case  being  one  of 
credibility,  which  was  a  point  purely  for  their 
consideration.  If  they  attachea  credit  to  the 
plaintiff's  witness,  and  thought  that  the  evidence 
given  by  him  was  su£Bcient  to  convince  them  that 
the  defendants,  or  either  of  them,  had  directed  or 
were  cognisant  of  this  proceeding,  and  that  it  had 
been  adopted  bv  them  as  a  means  of  serving  the 
plaintiff  with  civil  process,  and,  that  satisfied, 
they  had  then  volunteered  to  discountenance  the 
engine  thcfy  had  used,  it  would  be  their  duty  to 
find  them  guilty  of  the  offence  against  the  plain- 
tiff of  which  he  now  complained,  and  give  such 
damages  against  them,  or  either  of  them,  as  they 
should  think  proper  under  all  the  circumstances. 

Verdict  for  the  pilatntiff  against  both  the  de* 
fendaDt8*~Damage8  £400. 


Sittings  at  Nisi  Prius.— July  13. 

GiLLBTT  AND  OTHBRS  O.  GrBKN. 

Law  d?  Patbjits. — Necesdty  fw  pratv^ 
the  nojoeliy  of  the  Invmtion. — ^Havsoxs 
Cabs» 

The  plaintiflls  are  the  patentees  of  a  pitnt 
granted  for  the  building  of  cabs,  Gommotlf 
known  as  those  used  by  Mr.  Hansom,  to  whoa 
the  plaintiffs  have  granted  licenses. 

The  defendant  is  a  cabowner,  and  this  idion 
was  brought  by  the  plaintifi?  for  infitsnging  opia 
their  property  in  the  patent  by  imitating  nj 
pirating  the  same. 

The  case  occupied  the  Court  during  tht 
whole  day.     At  the  close  of  the  evidence. 

Lord  AbIkgbr  left  it  to  the  jury  to  say  wbe- 
ther  the  defendant's  cab  was  an  imitation  of  the 
form  used  by  the  patentees ;  and  whether  t!» 
patent  claimed  by  them  was  reaflj  an  inventics 
and  a  novelty,  or  whether  its  principle  hi<i  ca 
been  in  fact  in  common  use  previous  to  tb 
granting  thereof  to  them.  The  plaintifl^  daiseJ 
their  patent  as  a  combination  of  a  seat  bdiiod 
for  the  driver,  and  an  access  in  front  for  the  ptf- 
senger,  the  result  of  which  was,  that  the  wcigit 
would  be  balanced ;  and  it  would  be  a  qnesuoD 
for  the  jury  to  say  whether  that  was  a  neeeass; 
part  of  that  combmation  :  if  an  equipoise  migfai 
be  produced  by  a  side  entrance,  combined  w!i^ 
a  seat  behind  for  the  driver,  as  well  as  by  ilui 
in  front,  his  Lordship  thought  that  there  was  w 
subject  proved  for  a  patent.  If  otherwise,  tKeo 
the  plaintifis  would  have  the  benefit  of  that  fish- 
ing hereafter.  The  important  point,  howercr. 
was,  whether  the  seat  behind  for  the  driver,  vA 
an  entrance  in  front,  were  new  or  not.  Sererf 
of  the  defendant's  witnesses  had  spoken  to  br- 
ing seen  tandems  and  other  vehicles  drtren  to 
a  seat  behind,  and  if*  they  were  believed,  lia 
Lordship  thought  the  pliunti&  had  &ikd  is 
proving  the  novelty  of  their  invention.  Anotbff 
point  was  the  application  by  the  planitifis  oft 
spring  to  break  the  fidi  of  the  cab  to  one  a 
which  the  driver  sat  behind,  above  or  in  front  d 
the  carriage,  it  being  admitted  by  the  plaistifi 
that  it  had  been  already  in  use  in  llie  cabs  f>^ 
were  driven  from  a  seat  at  the  side.  Thl<  nf^ 
peared  to  him  not  to  be  any  novelty  or  i&to- 
tion  for  which  a  patent  could  be  erantcd,  aof 
more  than  one  might  be  claimed  by  a  maa  vid 
first  applied  an  old  pair  of  natcnckeR  to  • 
species  of  nut  for  the  first  time  imported  irti 
England. 

The  jury  returned  a  verdict  to  tke  cftdt  iliil 
the  defendant's  cab  was  an  imitMM  of 
plaintiff's  patent,  which  they  thoogU 
invention,  while  they  could  not  waef 
the  equipoise  could  not  bate 
any  other  combmation.  '" 


Indemnification  Act, 
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PREROGATIVE  COURT- Ju/y  8. 


MACK&NSIE  V.  YEO. 

an  attstting  witness   to 


Vhether  an  attesting  witness   to   a    Will, 
mho  aftsrwards 
is  a  competent  witness  to  prove  its  validity  ^ 
where  disputed^ 

In  this  case  Mr.  G«  A.  Barber,  deceased,  by  a 
)dicil  to  his  will,  gave  to  a  lady,  who  had  since 
Kome  the  wife  of  T.  D.  Mackenzie^  £5000. 
Lr.  Mackensie  was  one  of  the  attesting  wit- 
issea  to  the  codicil,  the  validity  of  which  is  dis- 
ited,  and  he  had  been  examined  as  a  witness ; 
It  bis  competency  was  now  objected  to  on  the 
^nnd  that  he  baa  an  interest  in  the  event  of  the 
tit,  and  his  answers  had  been  called  £br  00  the 
ound  that  he  was  a  party  in  the  suit,  his  wife 
i?ing  propounded  the  codicil,  of  which  the 
ecutors  declined  to  uke  probate. 
The  Queeue  AdeoaUe^  for  Mrs.  Mackeosie, 
ntended  that,  being  an  attesting  witness  (whose 
ideDce  was  never  dispensed  wuh),  and  his  in- 
rest  having  accroed  subsequent  to  the  death  of 
e  testator,  he  was  not  disqualified. 
Dr.  Haggard,  for  ^e  executors  contended  that 
t  paper  purported  to  bequeath  a  If^cy  to  Mrs. 
ackeozie,  but  not  to  her  separate  uae,  therefore 
r  husband  had  an  interest  in  the  suit»  and  he 
il  jointly  executed  a  proxy  with  ber^and  would 
liable  to  the  coats. 

Sir  H.  Jemver  was  of  opinion  that  Mr. 
ackenxie  was  incompetent  as  a  witness,  he 
ing  liable  to  be  called  upon  for  his  answer  as  a 
ity  in  the  cause. 

3  Vice.  16. 
1  Act  to  indemnify  such  Persons  in  the 
United  Kingdom  as  have  omitted  to  gua^ 
lify  themselves  for  Offices  and  Empioy- 
mentSy  and  for  exten£ng  the  Time  limited 
for  those  Purposes  remectively  untU  the 
Troenty-fifih  JDay  of  March  Che  thousand 
eiakt  hundred  and  fertyHme  ;  and  for  the 
Relief  of  Clerks  to  Attorneys  and  SoUci^ 
tors  in  certain  easeSm 

ri9fA  June,  1840.] 
We^  think  it  sufficient  for  the  purpose  of  this 
rk  that  we  eonfioe  ourselves  to  such  sectioBS 
^is  statute  aa  apply  to  Attobsiies  and  AftTi- 
KD  Clerks,  and  we  direct  attention  in  parti- 
lar  to  88.  8,  9,  and  1 1. 

^c.  6.  '^And  whereas  many  persons  who  oiay 
^e  paid  the  proper  stanp  duties,  either  before 
within  SIX  months  after  the  ezacutiosi  of  the 
^incts  in  writiDg  entered  into  by  them  to  serve 
(Jerks  to  attomies  or  solicitors,  scriveners  or 
taries  public,  in  Great  Britain,  have  omitted 
came  affidavits  to  be  made,  and  afterwards  to  | 
iUed 


cause  such  contracts,  and  the  indentures  thereof, 
or  the  assignment  of  any  such  indentures,  to  be 
enrolled  within  the  time  in  which  the  same  ought 
to  have  been  done ;  and  many  solicitors,  attor- 
nies*  notaries  public,  and  others  have  omitted  to 
take  out  annual  certificates,  or  to  enter  the  same 
in   the  proper  office;  and  many  infants   and 
others  may  thereby  incur  certain  disabilities :" 
For  preventing  thereof,  and  relieving  such  per* 
sons,  be  it  enacted,  that  every  person  who  shall^ 
either  before  or  within  six  months  after  the  exe- 
cution of  such  contract  or  indenture,  have  paid 
the  proper  stamp  dutv  in  that  behalf,  who  at  the 
passing  of  this  act  shall  have  neglected  or  omit- 
ted to  cause  any  such  affidavit  or  affidavits  as 
aforesaid  to  be  made  and  filed,  or  such  contract  or 
indenture  or  assignment  to  be  enrolled,  and  who,^ 
on  or  before  the  first  day  of  Hilary  Term  one 
thousand   eight    hundred  and  forty-one,   shall 
caue  such  contract  or  indenture  or  assignment  to 
be  enrolled  with  the  proper  officer  in  that  behalf, 
and  one  or  more  affidavit  or  affidvavits  to  be  made, 
and  afterwards  to  be  filed  in  such  manner  as  the 
same  ought  to  have  been  made  and  filed  in  due 
time,  shall  be  and  is  hereby  indemnified,  freed, 
and  d'lschar^/sd  from  and  against  all  penalties,, 
forfeitures,  ucapa cities,  and  disabilities  in  or  by. 
any  act  or  acts  mentioned  and  incurred  or  to  be 
incurred  for  or  by  leason  of  such  neglect  or  omis- 
sion ;  and  every  such  affidavit  or  affidavits  so  to 
be  made,  and  which  shall  be  duly  filed  on  or  b»» 
fore  the  first  day  of  Hilary  Term  one  thousand 
eight  hundred  and  forty-one,  shall  be  as  effectual 
to  all  intents  and  purposes  as  if  the  same  had  been 
made  and  filed  within  the  respective  times  the 
same  ought,  by  the  laws  now  in  being  for  that 
purpose  to  have  been  made  and  filed ;  and  that 
the  respective  officer  or  officers  who  ought  to  re- 
ceive, file,  cater,  or  register  such  contract  or  in- 
denture, or  affidavit  or  affidavits,  shall  not  refuse 
to  receive,  file,  enter,  or  register  the  same  by  rea- 
son that  the  attorney,  solicitor,  or  notary  publie 
to  whom  such  infant  or  other  person  shall  have 
been  articled  or  asaigned,  or  have  contracted  to 
serve,  shall  have  neglected  to  take  out  his  annual 
certificate,  or  to  register   the  same,  but  such 
officer  or  officers  are  hereby  directed  and  empow- 
ered  to  receive,  file,  enter,  or  register  the  same^ 
notwithstanding  such  omission ;  and  tliat  every 
person  who  shall  have  regularly  served  any  at. 
tomey  or  attomiea^  solicitor  or  solicitors,  notary 
public  or  notaries  public.  Cor  the  term  of  years 
required  by  law,,  shall  not  be  prevented  or  du<|aa^ 
lified  from  being  Jtdmitted  an  attorney,  aoVicaot, 
or  notary  public^  by   reason  of  any  omiai^Qii  ut 
the  person  or  persons  to  whom  he  served  £ot  t);^^ 
i|MytA  term,  or  for  any  part  thereof,  ^aVui^  bo 
neglected  to  take  out  his  annual  rertificfate^  ot  \o 


[naaviis  10  oe  raaue,  ana  aicerwarus  coi  uegiecicu  w  »«»*  *#•••  -•«»  ^^^^ — — -,-» <»».  w 

led  m  the  prooer  office,  of  the  actual  execu- 1  roister  the  same,  pcoTided  th^  atxcix  J^e«aon  \t 
of  such  eomracts,  and  have  also  omitted  to'  otherwise  entitled  to  be  created  ana  m«Am\Ued  w 
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such  office  by  the  laws  now  in  force  relating 
thereto. 

Sec.  7.  And  he  it  enacted^  that  in  case  the 
attorney,  solicitor,  proctor,  or  notary  to  whom 
any  person  shall  have  duly  served  his  clerkship 
under  articles  in  writing  for  that  purpose  shall 
after  such  service  of  the  clerk  be  struck  off  the  roll 
in  consequence  of  some  defect  in  the  service  un- 
der the  articles  of  clerkship  or  of  the  admission 
and  enrolment  of  such  attorney,  solicitor,  proc- 
tor, or  notary,  the  person  who  has  so  duly  served 
his  clerkship  shall  not  be  prevented  or  disquali- 
fied from  being  admitted  and  enrolled  as  an  at- 
torney, solicitor,  proctor,  or  notary,  nor  liable  to 
be  struck  off  the  roll  if  admitted,  by  reason  of  any 
such  defect  as  aforesaid,  provided  that  such  clerk 
or  person  be  otherwise  entitled  to  be  admitted  and 
enrolled  according  to  the  laws  now  in  force  relating 
thereto. 

Seci  8«  And  be  it  enacted,  that  no  person  who 
has  been  admitted  and  enrolled  and  in  actual 
practice  as  an  attorney,  solicitor,  proctor,  or  no- 
tary, shall  be  liable  to  be  struck  oft  the  roll  for  or 
on  account  of  any  defect  in  the  articles  of  clerk- 
ship, or  the  registry  thereof,  or  the  service  under 
such  articles,  or  of  his  admission  and  enrolment, 
unless  the  application  for  striking  him  off  the  roll 
be  made  within  twelve  months  from  the  time  of 
his  admission  and  enrolment.  * 

Sec«  9.  Provided  always,  and  be  it  enacted, 
that  in  any  case  in  which  the  original  articles  of 
clerkship  shall  have  been  or  shall  hereafter  be 
lost  or  aestroyed  before  or  after  payment  of  the 
duty,  it  shall  be  competent  to  either  of  her  Ma- 
jesty's Superior  Courts  at  Westminster  to  direct 
the  enrolment  of  a  copy  of  such  articles,  upon 
being  satisfied,  by  sucn  evidence  as  shall  appear 
to  the  Court  sufficient  to  prove  the  loss  of  such 
original  articles,  of  the  authenticity  of  the  paper 
proposed  for  enrolment,  and  that  the  duty  has 
been  duly  paid  upon  such  articles  or  upon  a  copy 
thereof,  to  be  shown  by  the  denoting  or  other 
appropriate  stamp,  as  the  case  may  require,  and 
provided  such  Court  shall  be  satisfied  that  the 
clerk  has  duly  served  under  such  articles  from 
the  time  of  the  execution  thereof,  or  for  such 
time  as  shall  appear  satisfactory  to  the  Court  un- 
der the  circumstances  of  the  case. 

Sec.  10.  *' And  whereas  by  an  act  passed  in 
the  seventh  year  of  the  reign  of  his  Majesty 
King  George  the  Fourth,  to  allow,  until  the 
tenth  day  of  October,  one  thousand  eight  hun- 
dred and  twenty-six,  the  enrolment  of  certain 
articles  of  clerkship,  and  for  other  purposes 
therein  mentioned,  it  was  enacted,  that  it  should 
not  be  lawful  for  the  Commissioners  of  Stamps, 
or  any  of  their  officers,  to  stamp,  under  any  pre- 
tence whatever,  after  the  expiration  of  six  months 
firom  their  date,  any  articles  of  clerkship  to  at- 
torneys or  odiers,  as  therein  specified:  And 
wb^*"  >f  the  word  'months*  in  the 


said  last-mentioned  act,  in  this  respeet,  viikxs 
the  addition  of  the  word  'calendar,'  occtsioBeiii 
mistakes  and  inconveniences;'*  be  it  cosdcd, 
that  from  and  after  the  passing  of  this  act  tb 
word  "  months*'  used  in  the  said  last-DeittioiKd| 
act,  so  far  as  the  same  relates  to  the  stsxopiog  o( 
articles  of  clerkship  to  attorneys  and  others  tbe»^ 
in  specified,  shall  be  understood  to  mein  ctUJu 
months. 

Sec.  11.*'  And  whereas  several  peraonsbouM 
to  serve  as  clerks  or  apprentices  to  attomm  n 
solicitors  have  applied  to  have  the  huieotuics 
contracts  of  such  clerkship  stamped  after  the 
ration  of  six  lunar  and^  before  the  erjnratum 
six  calendar  months  from  the  date  thetfofr 
it  enacted,  that  it  shall  and  may  be  Itwfbl  i 
the  Commissioners  of  Stamps  and  Taxes,  or  si 
of  their  proper  officers,  at  any  time  hef€ft 
last  day  of  Michaelmas  Term^  one  t 
eight  hundred  and  forty ^  to  stamp  mj 
of  clerkship,  contract,  indenture,  or  other 
ment,  whereby  any  person  hath  beconie 
to  serve  as  a  clerk  or  apprentice,  in  oider  to 
admission  as  an  attorney  or  solicitor  in  idt 
the   Courts  of  Law  or   Equity,  althoogb 
period  of  six  calendar  months  from  the 
thereof  hath  now  elapsed,  upon  paymeot  oftk 
proper  duty  payable  in  respect  of  the  snoe, 
of  the  ftnrther  sum  of  five  pounds  by  way  of 
nalty,  provided  it  shall  be  proved,  to  the 
fiustion  of  the  Faid  commissioners,  that  S| 
tion  was  made  to  them,  or  to  their  proper 
to  have  such   articles,   contract,  indeatiire, 
instrument  stamped  within  six  cmlendar 
^m  the  date  thereof. 
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ESSAY. 
ON   THE   ENGLISH    LAW 

OF 

BAILMENTS. 
CARRIERS  BY  WATER. 

(Omtinuedfrotn  page  212.^ 

'^£  hftve  ftireftdj  distinguished  the  con- 
tract made  &r  Ihe  carriage  of  goods 
m  the  contract  of  letting  to  hire.     Lord 
OLT,  ia  speaking  of  the  former,    when 
ade  bj  a  person  in  a  pttblic  employment, 
vs,  <*  The  law  charges  the  person  (yiz.  a 
»romon  carrier,  hojman,  and  master  of  a 
>P))  thus  entrusted  to  carry  goods,  against 
I  ev^nto;  but  -MUo/Qooand  the  Kin^, 
fmies;*  so  that  a  common  carrier  is  an 
fHrer  against  all  perils  and  losses  not  with- 
tt«  exception.    The  expression,  Aet  of 
'D,  was  thro   defined  hj  Lord   MAne- 
VoL.  IV. 


field: (a)  —  "  It  appears  from  all  the  cases  for 
100  years  back,  that  there  are  events  for 
which  the  carrier  is  liable  independent  of  his 
contract.    By  the  nature  of  his  contract  he  is 
liable  for  all  due  care  and  diligence;  and  for 
any  negligence  he  is  suable  on  his  contract. 
But  there  is  a  further  degree  of  responsibi- 
lity by  the  custom  of  the  realm — ^that  is,  by 
the  common  law ;  a  carrier  is  in  the  nature 
of  an  insurer,    ft  is  laid  down  that  he  is 
liable  for  every  accident,  except  by  the  act 
of  God  or  the  King's  enemies.     Now  what 
is  the  act  of  God  ?    f  consider  it  to  mean 
something  in  opposition  to  the  act  of  man  ; 
for  every  thing  is  the  act  of  God  that  hap- 
pens by  his  permission ;  every  thing,  by  his 
knowledge.     But  to  prerent  litigation,  e:o- 
lusion,  and  the  necessity  of  gtnng  intci  ar^ 
cumstances  impossible  to  be  mmrtUeA^  ti»a 


(a)  Faneard  v.  PiUmni,  1 T 
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law  presnmes  against  the  carrier  unless  he 
shews  it  was  done  hy  the  King's  enemies,  or 
hy  sach  act  as  could  not  happen  hj  the  in- 
tervention of  man;  as  storms,  lightning,  and 
tempests."  Masters  and  owners,  like  other 
common  earners,  are  sometimes  answerable, 
although  no  actual  blame  may  be  imputable 
to  them;  for  in  considering  whether  they 
or  other  carriers  are  chargeable  for  any  par- 
ticular loss,  the  question  is,  not  whether  the 
loss  happened  by  reason  of  the  negligence  of 
the  persons  employed  in  the  conyeyance  of 
the  goods,  but  whether  it  was  occasioned  by 
any  of  those  causes  which,  either  according 
to  the  general  rules  of  law,  or  the  particular 
contract  of  the  parties,  afford  an  excuse  for 
the  nonperformance  of  the  contract. 

By  the  statute,  26  Geo.  3.  c.  86,  masters  and 
owners  of  vessels  are  exempted  from  respon- 
sibility for  accidents,  ^'  by  the  King's  ene- 
mies, the  perils  of  the  seas,  or  the  act  of  Ood." 
The  only  exception  formerly  made  in  the 
common  bill  of  lading,  was  of  the  perils  of 
the  sea.  In  Smith  y.  Shepherd,(b)  which 
was  an  action  brought  against  the  master  of 
a  vessel,  navigating  the  river  Ouse  and  Hum* 
her  from  Selby  to  Sutt^  by  a  person  whose 
goods  had  been  wet  and  spoiled ;  at  the  trial 
whereof  it  appeared  in  evidence,  that  at 
the  entrance  of  the  harbour  at  Hull  there 
was  a  bank,  on  which  vessels  used  to  lie  in 
safety,  but  of  which  a  part  had  been  swept 
away  by  a  great  flood,  some  short  time  be- 
fore the  misfortune  in  question,  so  that  it 
bad  become  perfectly  steep,  instead  of  shelv- 
ing towards  the  river ;  that  a  few  days  after 
this  flood,  a  vessel  sunk  by  getting  on  this 
bank,  and  her  mast,  which  was  carried 
away,  was  suffered  to  float  in  the  river,  tied 
to  some  part  of  the  vessel ;  and  that  the  de- 
fendant, upon  sailing  into  the  harbour, 
struck  against  the  mast,  which,  not  giving 
way,  forced  the  defendant's  vessel  towards 
the  bank,  where  she  struck,  and  would  have 
remained  sg|^j|^|||^^|pk  been  in  ito 
former  rifeV  lAa  ebbing,  her 


Stern  sunk  into  the  water,  and  the  goods 
were  spoiled ;  upon  which  the  defendant  ten- 
dered evidence  to  show  that  there  had  bees 
no  actual  negligence.  Mr.  Justice  HeaiK 
before  whom  the  cause  was  tried,  rejected 
the  evidence  ;  and  he  further  ruled  that  the 
act  of  God  which  could  excuse  the  defend- 
ant, must  be  immediate;  but  this  was  too 
remote,  and  directed  the  jury  to  find  tbeir 
verdict  for  the  plaintiff;  and  they  accord- 
ingly did  so.  The  case  was  afterwards  sab- 
mitted  to  the  consideration  of  the  Court  of 
King's  Bench,  who  approved  of  the  directica 
given  by  the  learned  judge  at  the  trial,  s&d 
the  plaintiff  succeeded  in  the  cause.  There 
does  not  appear  to  have  existed  in  this  ca« 
any  bill  of  lading,  or  other  instroment  of 
contract;  and  the  question,  therefore,  de- 
pended upon  general  principles,  mod  od 
upon  the  meaning  of  any  particular  wonk, 
or  exception. 

The  decision  lYi  this  case  caused  moek 
alarm  among  Ship-owners,  and  led  to  tbe 
alteration  of  tlie  Bill  of  Lading  as  fiMiserij 
in  common  use,  the  Legislature  having  iv* 
fused  to  interfere  for  their  protection 
these  bills  have  since,  and  do  now  cob 
the  following  exception  from  reaponsibilitt.' 
viz.  **  The  Act  of  God,  The  Kin^s  -&»iJ 
Firej  and  all  and  every  other  dangers  es^ 
accidents  of  the  seas^  rtren,  amd  navigath 
of  whatever  nature  and  kind  soever;*'  and 
ships  homeward  bound  from  the  West 
an  exception  is  added  of  '<  risk  of  boats 
far  as  ships  are  liable  thereto,"  hot  si 
these  exceptions  have  been  added  to  Bills 
Lading,  only  one  case  has  found  its  way 
a  judicial  determination,  (c) 

Having  considered  the  meaning  of 
words  ''  The  Act  of  Qo^'*  wa  will 
consider  the  meaning  of  the 
«  FeriLi  of  the  Sea."    The 
of  tiiis  phrase  has  not  leednrei  ei^ 
explanation.    The  late  Coeb 
his  admirahle  work  on  Sh'WJ^fc  fiP 
(«)  See  Johnson  v*  J«iise|4 
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Answer  to  Problem  1,  Vol  IV. 
"In  considering  the  subject,  the  first  qaestion 

< 

that  presents  itself  to  the  mind  of  an  English 
Lawjer  is^  how  is  the  question  of  peril  of 
the  sea  to  he  decided  f  The  particular  man- 
ner in  which  a  loss  happens,  most  always 
ye  a  qaestion  of  fact;  but  admitting  it  to 
lave  happened  in  a  particular  manner,  is  the 
nd^e,  before  whom  the  cause  is  tried,  to 
)roDoaDce  whether  that  manner  be  a  peril 
if  the  sea,  or  are  the  jury  to  declare  it  by 
heiryerdict?  In  general,  the  construction 
if  ambiguous  expressions  in  written  instru- 
nents  is  the  proper  province  of  the  jadge  ;| 
ut  in  mercantile  instraments  it  often  hap 
^ns  that  the  judge  must  have  recourse  to 
be  usage  of  trade,  and  the  practice  among 
lerchants  to  obtain  a  proper  knowledge  of 
le  meaning  of  the  words.  When  the  mean- 
>g  of  the  words  b  ascertained,  it  will  rarely 
appen  that  the  judge  and  jury  can  differ  in 
le  conclusion  ;  and,  probably  this  question, 
though  it  might  afford  matter  of  specula- 
on,  will  neyer  become  a  subject  of  serious 
ractical  inquiry."  So  that  it  appears,  that 
en  if  the  decision  of  this  question  does 
rictJy  and  properly  belong  to  the  judge, 
't  his  decision  will  be  guided  by  usage  and 
e  course  of  practice  among  merchants, 
nchare  matters  of  evidence  and  of  fact,  (e) 
The  rule  ot  the  civil  law  is,  Inde  Laheo 
nbit^  el  quid  naufragio  aut  per  vim  pirata- 
fn  perierit^  non  esse  iniquum  exceptionem  et 

"■•  (f) 


{To  be  continued,) 


PROBLEM  XV.  VOL.  IV. 


Ejectment. 
For  what  will  this  action  lie  ? 

ff)  See  Pickering  v,  Barclay,  S  RoU.  Abb.  218— | 
Ic.  132, ;  Barton  f.  WoUif or d,  Comb,  66. ;  Morte  \ 
^lue,  I  Ventr.  190. ;  Fletcher  v.  Inglu,  2  Barn. 
\ .  315. ;  Rohl  v.  Ptxrr.  1  Enp.  Rep.  445. ;  BuUer ' 
'^uher,  3  id.  67. ;  CuUen  v.  BiUUr,  1  SUrk.  138. ; ' 
'mlom  and  another  ▼.  Whit  more.  Id.  157. ;  Smith 
'  othere   r.  Scott,  4  Taant.  126. ;    Thomnon  v. 
itmorCf  3  id.  227. ;  Butler  v.  Figher,  Abbot  on 
•ping,  340.  ;   Beter  ▼.  Tomiineon,  id.  341. ;  Amies] 
Kerens,  1  Str.  128. ;  Hunter  y.  Potte,  4  C^mp.  203. ;  I 
Igton  ▼.  Maiciflmf  5  Bos.  and  Pull.  336. ;  Hahn  t.  | 
t^ttj  2  BSog.  Rep.  206.    As  to  an  Injury  done  to  a 
i^'o  hy  Stbam,  see  Shrdet  v.  Hall,  4  Bing.  Rep.  007. 
f)  Dig.  4,  D,  3,  1.. 
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TO  TflE   EDITOR   OF    THE    LEGAL*'  GUIDE. 

ANSWER  TO  PROBLEM  l.-VOL.  4. 

Oyer  of  Instruments. — What  is  the  im« 
port  of  the  term  Oyer?  In  what  cases,  and 
how  is  it  demandable  ?  In  what  cases  will  an 
Inspection  of  Instruments  be  granted  to  a  plain- 
tiff^ and  in  what  cases  to  a  defendant  ? 


Sir, — This  answer  I  shall  diride  into  three 
parts,  following  the  arrangement  adopted  by  you 
in  stating  the  problem. 

1.  What  is  the  import  of  the  tenn  Oyer? 
In  ancient  times  previous  and  preparatory  to 
pleading  in  bar,  the  defendant  might  crave  oyer 
of  the  writ,  bond,  or  other  specialty  upon  which 
the  action  was  brought,  that  is,  to  hear  it  read 
to  htm,  whereupon  the  whole  was  entered  ver- 
batim upon  the  record,  in  order  that  the  de- 
fendant might  take  any  advantage  of  a  condition 
or  other  part  of  it  not  stated  in  the  plaintifTs 
declaration  (3  Bl.  Com.  ^99).  But  the  practice 
of  prayings  Oyer  of  the  original  writ  having  been 
much  used  for  delay,  the  courts  came  to  resolu- 
tion not  to  grant  such  oyer  in  future,  the  autho- 
rities are  cited  by  Sergeant  WilliamSf  in  his 
note  to  1  Saund.  318,  a,  and  he  infers  therefrom 
that  no  advantage  can  be  had  either  of  a  defec-' 
tive  original,  or  of  a  variance  between  it  and  the 
decUration,  and  in  Deshons  v.  Head,  Lord 
Ellbnborough  somewhat  unwillingly  admitted 
the  establishment  of  the  rule  (7  East,  384). 
Oyer. is  now  given  by  delivering  a  copy  of  the 
Instrument,  and  permitting  it  to  be  examined 
with  the  original,  and  in  order  to  render  this 
method  as  advantageous  to  an  adverse  party  as 
the  one  formerly  in  use,  the  courts  require  that 
such  copy  should  be  minutely  accurate,  Long' 
more  v.  Rogers,  Willes,  289-291. 

2.  In  what  cases,  and  how  is  it  demandable  ? 
Oyer   is   demandable   in   all   cases  where  the 
declaration  in  an  action  on  a  bond,  deed,  or  other 
instrument  under  seal,  (of  which  it  can  only  te 
demanded,)  sets  out  such  bond,  deed,  or  instru- 
ment, and  makes  a  profert  of  it,  that  is,  stating 
the  deed  or  instrument  to  be  brought  into  court. 
It  is  also  demandable  if  the  defendant  in  his 
plea  makes  a  necessary  profert  of  any  deed,  and 
where  a  plaintiff  is  entitled  to  have  oyer  of  a 
deed  it  cannut  be  dispensed  with  by  the  court, ' 
nor  can  a  defendant  be  compelled  to  plead  with« 
out  it  even  though  the  deed  be  lost.     But  where 
the  deed  is  in  the  hands  of  a  third  party,  the 
court  will  oblige  him  to  give  oyer  and  produce 
it  (2  Stra.  1 198).     When  oral  pleading  wa«  ui 
practice,  the  deed  was  actually  prodnced  in  conn, 
but  it  is  now  in  fact  retained  in  the  parties  cm^ 
custody.     Otbr  cannot  be  bad  of  a  recaorJL  \m» 
only  of  deeds,  probates,  letters  of  ■dwintttwftiq^^ 
*c.  SiepHen  on  pleading,  74,  ct  sc^.  «.  A-r-v», 
P.  1059.     Where  a  defieodaot  pleaded   s^ftt;^^ 
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patent  to  a  quo  warranto  information,  and  made 
a  profert  of  them,  oyer  was  refused  in  another 
term  from  that  in  which  the  profert  was  made, 
Rex  V.  Ameryy  (I  T.  R.  149).  It  seems  that 
oyer  is — not  demandable  of  an  act  of  Parliament. 
If  a  defendant  after  craving  oyer  fails  to  set  out 
in  his  plea  the  condition  entirely  and  truly,  the 
plaintiff  is  warranted  in  signing  judgment  as  for 
want  of  a  plea,  Wallace  v.  Duchess  of  Cum- 
berland, (4  T.  R  37 1 ).  Where  there  may  be 
oyer,  the  party  demanding  it  is  not  bound  to 
plead  without  it.  But  defendant  may  plead 
without  it  if  he  will  upon  taking  upon  him 
to  remember  the  bond  or  deed,  though  if  he 
plead  without  oyer,  he  cannot  afterwards  waive 
his  plea  and  craye  oyer.  Oyer  may  be  prayed 
for  any  time  before  the  expiration  of  24  hours 
after  the  demand  of  a  plea,  though  the  rule  to 
plead  be  out,  Sparkes  v.  Simpson,  (2  B.  &  P. 
379);  and  the  defendant  has  as  many  pleading 
days  to  plead  after  oyer  is  granted  as  he  had 
when  it  was  demanded  (Webber  v.  Austin,  8  T. 
R.  356). 

The  demand  of  oyer  is  a  kind  of  plea,  and 
should  regularly  be  made  before  the  time  for 
pleading  is  expired,  for  if  it  be  not  made  till 
after  that  time,  the  plaintiff  may  consider  the 
demand  as  a  nullity  and  sign  judgment,  and  if 
oyer  is  not  in  strictness  demanoable,  yet  if  it  be 
given,  the  party  demanding  has  a  right  to  make 
use  of  it.  If  a  defendant  would  insist  upon  his 
demand  of  oyer,  he  should  move  the  court  to 
have  it  entered  upon  record.  On  the  other 
hand,  if  the  plauitiff  would  contest  the  oyer,  he 
may  either  counterplead  it  or  strike  out  the  rest 
of  the  pleading  and  demur^  upon  which  the 
judgment  of  the  court  is  either  that  the  defendant 
have  oyer,  or  that  he  answer  without  it.  On 
the  latter  judgment  defendant  may  bring  writ  of 
error,  for  to  deny  oyer  where  it  ought  to  be 
granted  is  error,  but  not  e  converso. 

The  time  allowed  for  the  defendant  to  give 
oyer  of  a  deed,  &c.  to  the  plaintiff  is  two  days 
exclusive  after  it  is  demanded,  and  if  it  be  not 
given  in  that  time,  plaintiff  may  sign  judgment 
•as  for  want  of  a  plea.  If  given,  the  plaintiff 
shall  have  the  same  time  to  reply  after  oyer  given 
by  the  defendant,  as  he  had  at  the  time  of  de- 
mandijig  it,  and  therefore,  demand  of  oyer  will 
operate  as  a  stay  of  proceedings  until  it  be  given, 
and  on  receiving  the  copy  of  the  deed,  &&  the 
party  demanding  oyer  of  it  is  bound  to  pay  for 
it  at  the  rate  of  xour-pence  per  common  law-folio. 
Tidd. 

I  now  come  to  consider  lastly. 

In  what  cases  will  an  inspection  of  Instruments 
be  granted  to  a  plamtiff^  and  io  what  cases  to  a 
defendant  ? 

Jih^  custody  of  a  written 
''    Hf  A  trustee,  the 


court  will  in  some  instances  order  him  to^Tiia 
inspection  and  copy  of  it  to  the  plaintiffst  bii 
expence,  for  yarious  purposes,     llias  where  tk 
defendant  was  a  stakeholder,  the  comt  ordenA 
him  to  give  the  plaintiff  at  hi$  expence  a  copy  d 
the  articles  for  Epsom  races,  and  to  produce  the 
same  at  the  trial  (Barnes,  439).     So  the  pliintf 
may  have  a  rule  nisi  lor  the  defendant  to  pro- 
duce a  deed  before  the  Commisaioacn  o£  Staisp 
to  be  stamped,  and  also  to  furnish  the  pkintf 
with  a  copy  of  it  in  order  that  he  may  dedai? 
thereon.     And  where  an  action  is  brought  bra 
sailor  for  his  wages  on  ships  articles  againit  tk 
captain  in  whose  custody  they  ar%  it  seems  that 
under  the  equity  of  the  statute,  2  0.  2.  c  %, 
the  defendant  if  required  must  produce  and  pi 
a  copy  of  the  articles  (a)  (Abbott  on  Ship.  3^9} 
The   Court  of  Common   Pleas  vrill   compel  » 
defendant  in  covenant  on  a  deed  which  he  hckb 
to  produce  it  to  the  plaintiff  for  the  purposes  i«l 
the    cause,   and    that   although   the    pliiocif» 
object  in  seeking  such  inspection  is  to  disoowr 
some  defect  in  the  deed,  King  y.  King^  4  Tto. 
666.     If  one  part  of  an  indenture  of  mpprenbcf 
ship  be  executed  by  the  plaintiff  and  aefendc 
and  sworn  to  be  in  the  possession  of  tke  laCer 
held  on  a  notice  given  bv  the  plaintiff  to  prodd 
it,  that  an  affidavit  of  the  defendant,  whereis 
was  stated  that  he  had  no  such  indentore  in 
possession,  and  that  he  had  not  divested  hi 
of  it  nor  destroyed  it,  and  that  he  did  not ' 
in  whose  possession  it  was  or  what  had 
of  it,  was  insufficient.     Because  he  ought 
have  stated  that  it  never  existed,  that  he 
never  possessed  it,  or  thai  he  had  not  been 
to  find  it.  Cooke  v.  Tanswell  (I  Moore,  4f5J 
In  trover  for  a  written  instrument  it  seems  oaas 
cessary  to  give  the  defendants  notice  to  prodd 
it,  because  it  may  be  pioved  by  dtsaipad 
Scott  V.  Jones  (4  Taunt.  865).    The  Court  i 
Queen's  Bench  will  compel  a  defendant  to  pre 
duce  an  unstamped  agreement  in  his  custody 
which  the  plaintiffs  daim  to  be  paities  io  ' 
terest,  upon  the'  instance  of  the  plamti&, 
order  to  their  getting  it  stamped ;  ahboogh 
plaintiff  be  uot  an  instrumentaiy  psrty,  mad 
though  the  plaintiffs*  interest  no  otberw 
pears  than  upon  their  own  dedaiatio&t 
proves  a  claim  but  not  an  interest.  Sattmma  t 
Phillips  (4Taun.  157).     But  the  o»^^ 
not,  at  a  plaintiff^s  instance,  compel  the  fioM 
tion  of  an  instrument  to  be  stamped  mn  isil 


(a)  In  order  to  enable  the  fdaiatflTlp 
declarationcorrectly,  a  JodgewfllQctf^   ^~ 
to  ehow'the  articles  to  the  plaint&ilf 
necessary  I  to  give  a  copy  of  tliem. 
Statute^  6  &  6  W.  4.  c.  19,  e.  6,  the 
dncing  the  written  contract  in 
the  mariner,  is  cast  on  the 
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the  hands  of  the  defendant,  and  to  which  the 
plaintiff  \$  neither  an  institnnentarj  or  interested 
party.  Taylors,  Osborne  (4  Taun.  159,  n.) 
The  rale  restraining  the  prodoction  of  instru- 
ments to  the  application  of  a  party  named  there- 
in was  nrach  too  strict ;  for  suppose  a  person, 
though  no  partj  to  a  deed,  took  an  estate  by  way 
of  remainder,  he  had  nevertheless  a  strong  in- 
terest in  the  deed,  and  was  entitled  to  compel 
the  prodoction.  Bateman  ▼.  Phillips.  A  plam- 
tilTin  repleWn  was  refused  inspection  of  a  deed 
aisigning  to  the  avowant  the  reversion  of  the 
demised  premises,  such  plaintiff  being  no  party 
to  the  deed. 

Where  two  parts  of  an  indentuiv  of  charter 
party  were  supposed  to  have  been  interchange- 
ably executed,  and  the  part  of  which  the  master 
of  the  chartered  vessel  had  the  custody  was  lost 
at  sea  with  the  ship,  the  Court  of  Common  Pleas 
woald  not  compel  the  charterer,  being  sued 
thereon,  to  grant  inspection  and  a  copy  of  the 
other  party  for  the  purpose  of  enabling  the  plain- 
tiftodecuune  with  certainty.  Street  v.  Brown 
(1  Mar.  610.  s.  c.  6.  Taun.  302.)  The  rea- 
son  for  which,  I  presume^  was,  because  the 
court  will  not  in  general  oblige  a  party  to  dis- 
cover the  evidence  in  his  support  previous  to  the 
trial. 

Heretofore  I  have  considered  of  such  docu- 
ments only  as  are  of  a  private  nature,  and  there* 
fore  think  it  will  not  be  out  of  the  way  here  to 
notice  the  general  rule  that  a  party  has  a  right  to 
inspect  and  take  copies  of  such  books,  ftc.  of  a 
public  nature  as  he  has  an  interest  in,  they  being 
in  some  degree  material  to  the  suit,  and  the  party 
in  possession  not  being  obliged  to  furnish  evi- 
dence against  himself,  as  in  case  of  a  criminal 
prosecution.  TidcTs  P.  The  books  of  the  ses- 
sions are  considered  as  public  books,  which  every 
one  has  a  right  to  inspect,  and  every  man  has  a 
right  to  inspect  the  proceedings  to  which  he 
himself  is  a  party.  Parish  books,  Custom-House 
hooks,  books  of  the  Post  Office,  Bank,  South 
Sea  Houses  India  Company,  &c.  are,  to  some 
persons  considered  as  public  books,  and  persons 
having  any  interest  therein  are  entitled  to  inspect 
them.  The  tenants  of  a  manor  have  an  interest 
m  the  court  roDs  thereof;  therefore  are  they  en 
titled  to  inspect  them  when  in  the  possession  of 
the  lord  or  steward,  who  for  this  purpose  has 
not  been  inaptly  described  a  trustee  for  the  mu- 
taa]  benefit  of  each,  btit  I  apprehend  more  par- 
ticularly so  fot  the  tenants.  Every  member  of  a 
corporation  having  an  interest  therein  has  a  right 
to  inspect  and  take  copies  of  the  books  thereof ; 
tmt  inspection,  when  granted,  is  confined  to  the 
subject  matter  rn  dfepote.  What  I  have  penned 
immediately  preceding,  you  will  observe,  applies 
to  either  party  as  the  case  may  be,  but  those  in- 


stances in  which  a  defendant  is  more  particularly 
entitled  to  the  inspection  of  instruments  within 
my  construction  of  the  intendment  of  this  pro- 
blem are  in  such  actions  as  are  founded  in  a 
written  instrument  not  under  seal,  and  in  which 
the  defendant  is  therefore  debarred  of  his  right 
to  demand  oyer,  A  distinction  formeriy  taken 
was  that  where  the  plaintiff  declared  upon  a 
writing  the  court,  upon  an  affidavit  that  he  had 
no  part,  would  let  him  have  a  copy ;  but  where 
the  declaration  was  on  an  agreement  generally, 
and  the  writing  but  evidence,  they  would  not 
grant  it.  And  accordingly  where  an  action  was 
brought  Upon  a  special  agreement  contained  in 
a  note,  and  a  rule  made  to  shew  cause  why  the 
plaintiff  should  not  give  the  defendant  a  copy 
upon  cause  shown,  the  rule  was  discharged,  be- 
cause the  contract  upon  which  the  action  was 
founded  was  a  parol  contract,  of  which  the  note 
was  only  evidence,  and  therefore  the  defendant 
ought  not  to  have  a  copy.  But  at  present  when- 
ever an  action  is  founded  on  a  written  instru- 
ment, as  a  policy  of  assurance,  bill  of  exchange, 
promissory  note,  special  agreement  or  undertak- 
ing Ml  writing  to  pay  the  debt  of  a  third  person 
Twhich  latter  must  be  found  on  a  good  and  evi- 
dent consideration),  &c.  whether  it  be  stated  in 
the  declaration  to  be  in  writing  or  not.  A  judge, 
on  summons,  without  an  affidavit,  will  make  an 
order  for  the  delivery  of  a  copy  to  the  defendant 
or  his  attorney,  and  that  all  proceedings  in  the 
action  shall  be  stayed  in  the  meantime*  And  in 
a  case  where  the  dispute  was  between  the  plain- 
tiff, a  factor  in  Smitnfield,  and  the  defendant,  a 
grazier,  the  court,  upon  the  defendant's  motion, 
made  a  rule  for  the  plaintiff  to  show  cause  why 
he  should  not  produce  at  the  trial  the  several 
books  wherein  ne  entered  the  account  of  beasts 
sold  and  of  monies  received  on  the  defendant's 
account,  and  no  cause  being  shown,  the  rule  was 
made  absolute.  The  rule  laid  down  by  Lord 
Mansfield  in  such  cases  was,  that  whenever  the 
defendant  would  be  entitled  to  a  discovery,  be 
should  have  it  here  without  going  into  Equity. 
(2  Str.  1130.)  Barry  v.  Alttandsr  (M,  25. 
Geo.  4). 

I  shall  conclude  my  answer  to  this  probtem 
with  requesting  to  know,  through  the  medium  of 
your  valuable  Guide,  whether,  in  siting  the 
problem,  you  had  in  view  that  the  20th  rule, 
H.  T.  4.  \V.  4.  was  to  form  any  part  of  the  an- 
swer ;  because  if  so,  I  will  send  a  supplementary 
answer,  embracing  such  rule  and  the  mode  of 
proceeding  adopted  under  it. 

And  reflMUOy  yows,  Ac 
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BOLLS'  COURT— iltt^tti*  1. 

HOGGART  O.  CUTTS  AND  OTHERS. 

Vbndor  and  Purchaser  —  Auctionebhs — 
Deposit  Money  —  In JU^CTION  —  Inters 
pleader — Specific  performancem 

This  case  was  heard  on  the  1 2th  of  March 
last,  when  the  following  appeared  to  be  the  facts 
as  shown  by  the  pleadings. 

The  plaintiff  is  an  auctioneer  in  London,  and 
was  employed  as  such  by  Mr.  Thos.  Flight,  of 
Bond  Court,  Walbrook,  to  sell  by  public  auc- 
tion certain  freehold  property  at  Whets  tone,  Mid- 
dlesex, which  he,  on  the  19th  of  June,  1835, 
put  up  to  sale  at  the  Auction  Mart,  London,  and 
John  Cutts,  of  Witham,  in  Essex,  one  of  the 
defendants,  was  the  highest  bidder,  and  became 
the  purchaser  thereof  at  ^670,  and  paid  to  the 
plaintiff  £134.  as  a  deposit.  In  May,  1837, 
the  plaintiff  was  again  employed  as  such  auc- 
tioneer by  Mr.  Flight  to  resell  the  said  property 
by  public  auction,  on  the  allegation  that  the  de-* 
fendant,  John  Cutts,  had  failed  to  complete  his 
said  purchase,  and  accordingly  the  plaintiff  on 
the  12th  of  May,  1837,  again  put  the  same  up 
for  sale  by  public  auction  at  the  Auction  Mart,  j 
when  Charles  Vickers,  of  the  Stock  Exchange, 
London,  stockbroker,  another  of  the  defendants, 
was  the  highest  bidder,  and  became  the  pur- 
chaser of  the  said  property  at  ^640.,  and  paid 
to  the  plaintiff  £128.  as  a  deposit  upon  such 
last-mentioned  sale.  It  afterwards  appeared  that 
the  said  sales  were  made  in  fact  on  behalf  of 
Winwood  Thodey,  of  the  Poultry,  London, 
glover,  another  defendant,  as  the  owner  of  the 
said  property,  and  that  Mr.  Flight  was  and  acted 
only  as  his  agent,  and  did  not  claim  any  interest 
in  the  said  property  or  the  deposits.  .  Disputes 
then  arose  between  the  defendants  respecting  the 
sales  and  (he  right  to  the  deposits,  and  the  de* 
fendant,  Thodey,  commenced  an  action  at  law 
against  the  plaintiff  on  the  1  Ith  of  Dec.  1837, 
to  recover  both  the  deposits,  which  were  so  paid 
to  the  plaintiff,  which  the  other  defendants  re- 
sisted, and  they  respectively  claimed  an  interest 
therein,  and  held  the  plaintiff  responsible  for  the 
same  in  case  he  should  pay  over  the  money  to 
the  said  other  defendant,  Thodey.  In  Dec.  1837, 
the  proceedings  in  the  action  were  suspended 
by  consent,  in  consequence  of  the  defendant 
Cutts  having  filed  a  bill  against  the  plaintiff*  and 
the  defendants  Thodey  and  Vickers,  praying  the 
completion  of  the  sale  made  to  the  defendant 
Cutto,  and  to  restrain  the  defendant  Thodey,  by 
injunction,  from  proceeding  in  his  said  action ; 
to  which  bill  the  plaintiff  put  in  his  answer, 
thereby  stating  hit  readiness  to  act  under  th« 


direction  of  this  court  in  the  matter,  bat  tbst  tbe 
said  defendant  Thodey  had  lately  agsin  rtsmsfd 
proceedings  in  his  said  actioDt  and  the  pUintif 
had  been  compelled  to  plead  thereto.  The  pliin- 
tiff*s  attorney  then  wrote  to  the  soliciton  for  the 
defendant  Vickers,  and  who  be  at  that  time  inp- 
posed  were  also  attomies  for  the  defendiot  Joha 
Cutto,  that  as  Mr.  Hoggart  was  merely  a  stake- 
holder, he  wished  to  l^  informed  if  it  wis  the 
desire  of  those  defendanto  that  the  action  be  rh 
sisted,  or  what  course  was  to  be  porsoed ;  bst 
that  nothing  had  been  done  for  the  phi&tiffi 
protection  against  the  conflicting  daims ;  vim 
the  declaration  in  the  action  was  delivered,  no- 
tice was  given  to  the  parchaaers'  attomies,  who 
desired  that  the  plaintiff  would  not  pay  to  the 
defendant  Thodey  the  deposit  which  was  ptid 
by  the  defendant  Vickers.  The  plaintiff  then  ob- 
tained a  judge's  summons  to  compel  the  de- 
fendants to  interplead.  On  May  16,  183^  s 
plea  was  demanded  in  the  action,  and  the  plain- 
tiff obtained  an  order  for  a  week's  time.  Mr. 
Paterson,  the  plaintiff's  attorney,  gave  notice 
of  these  circumstances  to  Messrs.  BrooksiMDk 
and  Fam,  who  then  appeared  as  the  attocriei 
for  the  defendant  Cutts,  by  letter,  in  whidi 
he  requested  to  know  his  intention,  vhethff 
to  proceed  with  the  suit  and  to  apply  ior  lo 
order  for  the  plaintiff  to  pay  the  moocj  inio 
court,  and  to  restrain  further  proceedings  in  the 
action,  or  whether  to  defend  the  action  at  lav. 
No  reply  was  given  to  this  letter,  and  on  tbe 
23rd  of' May  the  plaintiff  obtoined  a  furthr 
sunimons  for  the  defendants  to  interplead  in  the 
action,  which  was  duly  attended  by  their  Tcspe^ 
tive  solicitors  before  Mr.  Justice  Bosakqcit. 
on  the  25th  of  May,  who  in  conaieqaesce  cf  a 
representation  made  to  him  of  the  sait  haricc 
been  instituted  by  the  defendant  Cutts,  deduml 
to  interfere  or  make  any  order ;  and  the  pltintif 
on  the  following  day  instructed  Mr.  Scrgeau 
Talfourd  to  make  the  application  to  the  court, 
but  he,  on  Monday  the  28th  of  May,  adnnd. 
under  all  the  circumstances,  that  relief  sbooM  be 
sought  by  the  plaintiff  in  a  court  of  equitj.  Mr* 
Paterson  then  wrote  to  the  respective  attonuesc: 
the  defendants  the  following  letter :— *•  lo  ti< 
Common  Pleas.  Thodey  ▼.  Hoffgari,  As  Ml 
Hoggart  has  no  personal  interest  m  the  dnpoto 
existing  respecting  the  sale  to  Mr.  Cutts  in  the 
first  instance,  and  the  resale  to  Mr.  Vick^s  (' 
the  esUte  at  Whetstone,  or  in  the  above  adioa 
pending  against  him  (Mr.  Ho^;art)  for  the  r^ 
.covering  of  the  deposits  paid  to  him  oo  soco 
sales,  1  hereby  give  you  notice  on  behalf  of  Mr. 
Hoggart  that  unless  a  satisfiMtory  anaagecKSt 
be  made  immediately  between  the  above  pliisc^ 
and  the  other  parties  interested  icapectiog  ti^ 
action,  and  the  trial  of  the  questione  in  di^a^fc* 
Mr.  Hoggart  being  ready  to  pay  Ike  drpas^ 
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feeeiTcd  by  kiialo  the  piities  irho  may  be  eDii- 
tied  thereto,  or  as  the  puties  jointly  intereeted 
or  any  court  may  direct^  I  shall,  m  Mr.  Hoggart^s 
behalf  anless  1  hear  satisfactorily  from  jou  with- 
in two  days  firom  this  date,  file  such  bill  or  bills 
of  interpleader  against  you  and  the  parties  claim- 
ing to  be. interested  as  he  may  be  advised.  1 
think  it  also  proper  to  state,  that  in  consequence 
of  what  passed  before  Mr.  Jnstiee  Bosanquet  on 
Friday  last,  Mr.  Sergeant  Talfonrd  was  in- 
structed by  me  on  the  following  day  to  vpply, 
nnder  the  interpleader  act,  to  the  Court  of  Com- 
non  Pleas  in  biehalf  of  Mr.  Hoggart,  to  pay  the 
nid  deposits  into  court  in  the  said  action  and  for 
relief;  but  Mr.  Sei)j[eant  Talfourd  has  sdvised 
Mr.  Hoggart  that  this  is  not  a  case  in  which  he 
can  with  safety  apply  for  the  required  relief  under 
that  act ;  and  in  consequence  of  that  adticCy  Mr. 
Hoggart  had  no  alternative  lef^,  unless  a  proper 
irrangement  is  come  to  by  all  parties  for  his  pro- 
tection, than  to  resort  to  a  court  of  equity.  I 
tiso  b^  to  express  ihy  surprise  that  Mr.  Cutts 
has  not  thought  proper  to  move  in  his  suit  for  an 
injonction,  he  being  aware  by  notice  firom  me  to 
lii8  solicitors  that  the  plaintiff  in  this  action  is 
proceeding  therein  notwithstanding  Mr.  Cutts* 
rait,  and  is  forcing  Ifr.  Hoggart  to  plead  there- 
to."— ^This  letter  brought  the  following  answers 
to  Mr.  Patetaon  :—'*  May  29,  1838.  Cutis  ▼. 
Thodey.  In  Chancery.  We  beg  to  inform  you 
in  answer  to  your  letter  and  notice  of  yesterday, 
that  this  rooming's  post  has  brought  a  letter  firom 
the  plaiutiff  by  which  we  are  instructed,  and 
which  shall  forthwith  be  done,  to  advise  with 
counsel  on  the  sufficiency  of  the  answer  of  the 
above-named  defendant,  and  whether  merits  are 
thereby  disclosed  so  as  to  entitle  the  plaintiff  on 
motion  to  obtain  an  injunction  to  restrain  that 
defendant  firom  further  proceeding  in  his  pending 
action  against  your  client  the  defendant  Hog- 
gart. We  will  inform  you  what  the  advice  of 
counsel  may  be  the  moment  we  shall  have  ob- 
tained it.  Brooksbank  and  FamJ* — **  Jiwe  1, 
1 838.  Cuitsr.  Tkodey.  The  plaintiffs  coun- 
sel thinks  it  not  advisable  to  apply  for  an  ifijunc- 
tion,  and  adds,  that  if  your  dieni,  Mr.  Hoggart, 
shall  think  proper  to  pay  over  the  depo&it  to  the 
defendant  Thodey,  he  will  do  so  at  his  own 
peril,  and  he  will  be  at  the  risk  of  having  to  pay 
it  over  again  to  the  plaintiff,  should  the  contract 
fail  of  completion  from  the  inability  of  the  de- 
fendant to  make  out  a  title.  See  Borough  y.| 
Skinner,  5  Burr.  2639:  Edwards  v.  Sodding, 
5  Taunt.  815.  Brooksbank  and  Fam.''— 
*'  Thodey  v.  Hoggart,  In  reply  to  your  favour 
of  the  28th  inst.  I  beg  to  say,  that  since  the 
plaintiff  in  die  suit  of  Cutts  v.  Thadsy  does  not 
venture  to  take  any  steps  m  that  cause  by  motion 
for  injunction  or  otherwise,  to  raise  the  question 
aa  to  the  right  to  the  depofits,  and  since  you 


also  inform  me  that  you  cstanot  undertake  to  pay 
over  to  Mr.  Thodey  the  deposits  in  the  event  of 
the  bill  in  Cutts  v.  Thodey  being  dismissed,  I 
see  no  course  that  I  can  recommend  except  that 
of  proceeding  with  the  action,  which  I  much 
remt.  It  has  been  my  wish  in  every  respect  to 
bring  the  matter  to  a  dose  as  speedily  as  pos- 
sible, and  there  seems  no  other  method  of  doing 
so  then  that  which  I  am  compelled  to  proceed 
with.  I  have  already  offered  you  an  indemnity, 
and  repeat  that  offer,  if  you  will  pay  over  the 
deposits  without  any  further  proceedings.  Geo. 
Cox,  Bucklersbury.  May  30,  1 838.'*—*'  Thodey 
V.  Hoggart,  The  impediment  to  a  satisfactoiv 
arrangement  of  this  matter  does  not  rest  with 
Mr.  Vickers,  our  dient ;  he  is  willing  on  the 
one  hand  to  complete  his  purchase  of  the  Finch- 
ley  estate  if  Mr.  Cutts  will  abandon  his  claim, 
and  a  good  title  be  otherwise  made ;  or  on  the 
other,  to  give  up  his  contract  on  repayment  of 
his  deposits  with  interests  and  costs.  Hall, 
Thompson,  and  Sewellf  Salter's  Hall,  May  29, 
1838.*' — ^No  steps  were,  however,  taken  by  the 
defendants  or  their  solicitors  towards  determining 
between  themsdves  the  rights  to  the  deposits, 
and  the  defendant  Thodey  gave  the  plaintiff  no- 
tice of  trial  in  the  action.  The  plaiutiff  averred 
that  he  had  always  been  ready  and  desirous  to 
pay  the  deposits  to  the  person  or  persons  duly 
entitled  to  receive  the  same.  The  bill  prayed 
that  the  said  defendants  might  be  decreed  to  in- 
terplead and  adjust  their  several  claims  and  de- 
mands in  respect  of  the  said  deposits  between 
themselves,  tne  plaintiff  offering  to  account  for 
and  pay  the  said  deposits  to  such  of  the  defen- 
dants as  might  appear  to  be  entitled  thereto,  on 
being  indemnifiedf  by  the  court  in  so  doing,  and 
that  plaintiff  might  be  at  liberty  to  pay  the  same 
accoraingly  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  Accountant- 
General,  to  be  disposed  of  as  the  court  should 
direct;  and  that  the  said  Winwood  Thodey  might 
be  restrained  by  injunction  from  the  further  pro- 
secution of  the  said  action  so  commenced  by  him 
against  the  plaintiff;  and  that  he  and  the  said 
other  defendants  respectively  might,  in  like  man- 
ner, be  restrained  from  all  other  proceedings  at 
law  whatever,  touching  the  matters  in  question 
in  this  suit. 

The  defendant  Thodey  by  his  answer  admitted 
most  of  the  facts  stated  in  the  bill,  and  said,  that 
be  had  also  put  in  a  full  answer  to  the  bill  of  the 
defendant  Cutts  on  the  20th  of  April  Itfst,  and 
therein  set  forth  the  manner  in  which  the  defen- 
dant Cutts  hsd  ferfdted  sll  ri^ht  to  his  deposit, 
by  his  not  having  complied  with  the  conditions 
of  the  sale  under  which  he  nurohased  the  pre- 
mises, the  last  of  which  conditions  provided  that 
if  the  purchaser  should  neglect  or  fiul  to  comply 
with   the  said  conditions,   the  deposit  moaey 
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should  be  forfeited  and  become  the  property  of 
the  vendor,  who  should  retain  the  same  to  his 
own  use  as  liquidated damtiges,  and  should  beat 
liberty  to  resell  the  moperij ;  and  that  the  defi- 
ciency on  such  resale,  together  with  the  charges 
attending  the  same,  should,  notwithstanding  the 
forfeiture  of  the  deposit  as  aforesaid,  be  made 
good  by  the  purehaser,  he  agreeing  so  to  do. 
That  by  the  third  of  the  said  conditions  of  sale 
the  purchaser  was  to  pay  down  immediately  a 
deposit  of  £20,  per  cent,  in  part  of  his  purchase 
money,  and  to  sign  an  agreement  for  the  pay- 
ment of  the  remainder  on  or  before  the  29th  day 
of  September  then  next,  from  which  time  he  was 
to  be  entitled  to  the  rents  and  profits ;  but  should 
the  completion  of  the  purchase  be  delayed  from 
any  cause  whatsoever  beyond  that  period,  the 
purchaser  was  to  pay  interest  on  the  balance  of 
his  purchase  money  at  the  rate  of  £5.  per  cent, 
per  annum  from  that  time  up  to  the  time  of  ac- 
tually completing  his  said  purchase.  And  that 
the  defendant  Cutts  neither  completed  his  said 
purchase  by  the  29th  day  of  September,  1836, 
nor  paid  any  interest  on  his  said  purchase-money, 
nor  m  fact  took  any  bond  fide  steps  to  complete 
the  said  purchase,  but  that  he  raised  many  frivo- 
lous objections  to  the  title  of  defendant  to  the 
premises,  and  also  divers  objections* which,  by 
the  express  conditions  of  sale,  he  was  precluded 
£rom  making  ;  and  that  Mr.  Cox,  his  sohcitor, 
after  repeatedly  pressing  the  defendant  Cutts  to 
complete  his  said  purchase,  and  repeatedly  giving 
him  notice  that  if  he  failed  so  to  do  the  said 
premises  would  be  resold  under  the  last  of  the 
said  conditions  of  sale,  did  finally  cause  the  same 
to  be  resold  in  the  month  of  May,  1 837,  when 
the  defendant  Vickers  purchased  the  same  under 
the  Hke  conditions  of  sale  as  the  same  were  pur* 
chased  by  the  defendant  Cutts,  and  especially 
under  the  same  condition  as  to  the  forfeiture  of 
the  deposit  or  nonperformance  of  the  conditions 
of  sale,  and  with  an  addition  to  the  4th  condi- 
tion of  sale,  that  no  title  should  be  required  as  to 
a  certain  small  portion  of  land  allotted  under  an 
inclosure  act,  or  the  land  in  respect  of  which  it 
was  allotted;  and  that  the  defendant  Vickers  has 
also  forfeited  his  said  deposit  by  refusing  to  com- 
plete his  said  purchase,  which  remained  uncom- 
pleted ;  and  that  although  the  said'  defendant 
Cutts  by  his  said  bill  prayed  for  an  injunction  to 
restrain  him,  the  defendant  Thodey,  from  pro- 
ceeding in  his  said  action  against  the  said  plain- 
tiff, yet  he  never  ventured  to  m^e  any  applica- 
tion for  such  injunction,  in  which  case  defendant 
would  readily  have  submitted  lo  have  the  whole 
question  decided  by  the  court,  and  he  therefore 
^It  himseK  compelled  to  resume,  and  did  resume 
proceedings  in,  and  was,  until  stopped  by  the 
order  and  injunction  of  the  court  'prosecuting  his 
said  action  at  law  against  the  said  plaintiff,  and 


that  the  said  deteidaiit  Cutts  took  no  poestfiis: 
in  the  said  suit  by  moving  fi»r  an  injoxUa  to 
restrain  the  defendant  from  pfooeeding  in  the  sui 
action,  and  did  not  reply  to  tke  defendant's  »• 
swer  until  the  2drd  of  Jvne  laat,  when  he  filed  i 
replication  and  sermad  a  aubpann  to  icjmn,  bol 
no  witnesses  had  been  exMnnied;  and  that  tke 
said  defendant  Viekers  had  taken  no  atena  towaidi 
determining  the  sasDe  qntitioii  as  to  Ina  deposit, 
and  he  sobniMed  that  ke  ongfat  to  be  sUowed  to 
proceed  in  hisaaid  action  for  tho  racoveiy  of  die 
said  deposits;  and  that  ii  the  dsCsndantaCfllli  or 
Vickers  wished  to  dispute  the  dalendant's  ri^ 
to  the  said  depoaita,  they  ought  to  offer  to  be 
permitted  to  defend  the  mod  aetion  at  law  b  liei 
of  the  said  plaintiff;  and  that  if  tk^j  shodd 
decline  so  to  do,  tbea  that  tbo  noney  in  the 
hands  of  the  said  pkantiff  ought  to  be  paid  over 
to  the  defendant  forthwith,  and  that  the  siid 
other  defendants  ought  to  bo  diiected  to  pay  i» 
the  defendant  the  costs  of  this  anit,  whidi  ks 
been  occasioned  by  their  obdflM  iqpon  tke  wd 
forfeited  deposits. 

On  the  8th  of  June,  1838,  the  plaintiff  ob^ 
tained  the  usual  injunction  order,  and  paid  tbr 
deposits  into  court,  and  the  amouBt  was  laid  oot 
in  £3.  per  cent.  Consols.  The  case  now  csne 
on  for  hearing  upon  bill  and  anawBEB. 

Mr.  PembertoH  stated  iho  one  for  the 
plaintiff. 

Mr.  lee,  for  the  defendant  Cottat  cootenM 
that  the  sale  to  him  was  no*  forfeited ;  that  be 
made  a  valid  objection  to  the  title,  and  daud 
that  the  plaintiff  had  any  light  to  call  i^ 
him   to  interplead.      He  cited   Crumhaif  t. 

Lord  LlvGDALS^^That  canst  was  oa  ^ 


moirer. 

Mr.  Lee  contended  there  nmal  ho  a  deoiiod  J 
the  same  thing  to  support  a  hill  of  interpleader: 
but  that  here  that  was  not  iht  case,  as  Cmtil»d 
no  interest  in  Viekera's  deposit,  nor  had  Vickca 
any  interest  in  Cvtts's  deposit,  uaA  cited  JOaa^? 
V  Angovej  2  Ves.  1.310.  308. 

Mr.  Heathfield  followed  on  the  saac  rdt. 
and  contended  there  could  be  no  intcrpkaia 
between  Cutts  and  Vickers. 

Mr.  Tinnty^  on  the  same  aide^  eooleadc^ 
that  the  plaintdF  might  have  defended  dieactioe 
as  to  Vickers,  because  tha  deposit'  was  oalr  u 
be  forfeited  on  breach  in  rh»  ooodttiona  of  sak^ 
that  the  defendant  Thodey  waa  not  in  a  sttaaaoe 
to  claim  tho  deposit  at  law,  and  that  tke  fuabi.^ 
must  be  whether  the  defendant  Cutis  is  cBlk!eii 
Id  have  his  contract  performed. 

Mr.  Ruehy  for  the.  defendant  Vickeis,  era- 
tended  that  the  pkmtiff  had  no  sight  to  ofi 
upon  him  to  intarpkad,  and    daad  Ifosrc  r. 
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kker^  7  Sim.  3B3.;    Pear$<m  ▼.     Cardan, 


Ru88.  &  My.  606. 

iMr.  Wood  appealed  for  the  defeodanl  Thodey, 
bo  submitted  to  any  order  the  Court  should 
nder  the  circamataaeet  of  the  case  think  fit  to|' 
like. 

Mr.  Pem^er^ov,  in  repW,  insisted  upon  the 
gfat  of  the  plaintiff  to  call  upon  the  parties  to 
iterplead,  «>d  denied  that  the  ddendimts  could 
ow  raise  any  objectioni  since  they  had  con- 
!Dted  to  the  money  being  paid  into  Court, 

Lord  Ljjigdals,  after  stating  the  fincts  of 
le  case  to  the  payment  of  the  secrad  deposit  hy 
Ir.  Vickers,  observed  neither  of  the  purchasers 
ariflg  completed  their  purchase,  and  Mr.  Tho- 
ey  represented  to  the  plaintiff  that  both  had 
iled  in  doing  so,  and  had  coiuequently  both 
irfeiced  their  deposits,  which  he  called  upon 
Ir.  Hoggart  to  pay  over  to  him,  upon  refusal, 
e  brought  an  action  against  him  to  recover 
lem.  Soon  after  this  Mr.  Cutts  filed  a  bill 
liiaa  Mr.  Thodey  to  compel  a  specific  per- 
rmance  of  the  contract  made  with  hmi^  and  Mr. 
ickers  gave  Mr.  Hoggart  notice  that  he  should 
old  him  responsible  m  case  the  contract  with 
m  was  not  performed.  In  this  conflict  of  in- 
resUy  Mr.  Hoggart  filed  the  present  bill,  pray- 
g  that  the  parties  might  interplead  and  settle 
e  disputes  between  themselves,  and  asking  leave 

pay  the  money  into  Court,  and  for  an  injunc- 
im  to  restrain  any  further  proceedings  at  law. 
pon  applying  for  the  imunctiou,  tlie  defendants 
(peared,  and  consented  that  the  money  should  be 
ud  into  coort|  and  that  the  injunction  should  be 
Anted.  His  Lordship  then  observed  that  the 
;ht  of  Mr.  Cutts  to  a  specific  performance 
ust  be  disposed  of  before  the  claim  to  i!ld4. 
posit  could  be  settled,  and  upon  that  depended 
e  next  question,  whether  Mr.  Vickers  was  en- 
led  to  the  deposit  money  of  JSI28.  with  a 
mpensation  lor  the  breach  of  contract.  In 
e  present  state  of  things  it  did  not  appear  that 

could  make  any  ot£tr»  The  plaintiff  ought 
have  some  protection.  None  of  the  answers 
ject  to  tlie  plaintiff's  right  to  bring  his  bill, 
d  he  had  reason  therefore  to  expect  no  oppo- 
ion ;  it  ia  now  however  alleged  that  the  plaintiff 
d  brought  himself  into  the  difficulty.  The 
I  ties  had  agreed  to  the  arrangement  which  had 
en  made  respecting  the  payment  of  the  money 
to  court,  and  the  granting  the  injunction,  they 
erefore  had  no  right  to  complain. 
It  is  said  the  demand  must  be  of  some  debt 

duty,  that  here  the  defendant  Cutts  has  no 
tcrest  in  the  defendant  Vickerae  deposit,  and 
at  the  lastter  defendant  has  no  interest  in  the 
posit  of  the  former ;  that  there  is  no  question 
:ween  Cutta  and  Vickers,  nor  between  Thodey 
d  cither  of  them  as  to  the  whoU  amount,  and 
en  that  till  €utt8*s  daim  is  diq^oeed  of  nothing 
n  be  done.     Thodey  insists  that  Cutts  might 


defend  the  action,  and  as  to  the  deposit  this  may 


eb  so,  but  not  as  to  a  specific  performance. 
The  first  step  towards  ascertaining  the  rights  of 
the  parties  is  to  enquire  whether  Cutts  is  en- 
titled to  a  specific  performance,  and  I  think  I 
ought  not  to  determine  any  thing  in  the  way  of 
interpleader  until  that  is  determined ;  in  the 
mean  time,  the  plaintiff  is  not  to  be  put  to  hazard 
by  this  complicated  litigation. 

His  Loroship,  after  citing  the  observation  of 
Sir  William  Grant  in  Angell  v.  Hadden  {hi) 
said,  that  having  regard  to  the  circumstances, 
and  oonaidering  that  the  riffhts  of  the  parties 
could  not  be  ascertained,  and  that  the  questions 
were  not  ripe  for  decision,  he  thought  the  in- 
junction ought  to  be  continued,  and  ordered  that 
the  plaintiff  should  have  his  costs  of  the  action 
and  of  this  suit  out  of  the  fund  in  court,  and 
that  Mr.  Cutts  should  proceed  wi|h  his  suit 
against  Mr.  Thodey :  liberty  reserved  for  all 
parties  to  apply  as  to  the  remainder  of  the  fijnd 
in  court  and  their  casts  of  this  suit.(l) 

(I)  An  auctioneer  cannot  maintain  a  bill 
of  interpleader,  if  he  insist  upon  retaining 
out  of  the  deposit  either  his  commission  or 
the  auction  duty,  for  interpleader  is  where 
the  plai^itiff  is  the  holder  of  a  stake,  which  is 
'  equally  contested  hj  the  defendants,  as  to 
which  the  plaintiff  is  wholly  indifferent  be- 
tween the  parties,  and  the  right  to  which 
will  be  fully  settled  by  interpleader  between 
the  defendants.  (Mitchell  r.  Hayne^  2  Sim. 
k  Stu.  63.  y)  but  as  to  the  auction  duty,  see 
Farebrother  v.  Prattent,  5  Price,  303. 

If  upon  a  bill  filed  for  an  injunction,  the 
Court  order  the  deposit  to  be  paid  into 
Court,  it  will,  it  seems,  be  afler  deducting 
the  auctioneer's  charges  andeoBpenses  {AnneS" 
ley  V.  MyggridgCf  1  Madd.  593.).  Although 
perhaps  this  deserves  re-consideration;  for 
the  purchaser's  deposit  may  not  ultimately 
be  the  fund  out  of  which  those  charges  are 
to  be  paid,  but  this  is  done  without  preju- 
dice to  any  question  as  to  so  much  of  the 
deposit  as  is  retained,  {Yates  v.  Farehrotlwr^ 
4  Madd.  239.). 

Under  the  interpleader  Act  (1  &  2  W.  4, 
c  58.)  by  which  authority  it  given  to  a  c<mrt 
of  law  to  make  such  order  between  such  de- 
fendant and  the  plaintiff,  as   to   costs  and 
I.  ■ ' — '- — • —  ■ 

(6)  16  Ves.  1. 202. 
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other  matters  as  may  appear  just  and  reason- 
able, the  Court  has  gone  the  length  of  saying 
that  in  the  first  instance,  upon  application 
for  a  rule  to  interplead,  the  fund  shall  bear 
the  costs,  and  the  party  in  the  wrong  shall 
afterwards  make  up  the  fund  (4  Bing.  N.  C. 
723).  This  operates  severely  against  the 
right  of  a  purchaser  entitled  to  a  return  of 
his  deposit,  see  1  Sug.  Vend,  k  Pur.  76. 

Editor. 


COURT  OF  COMMON  PLEAS— Jit/y  15. 
Sittings  at  Nisi  Prius, 

LANE  V,  BURGHART. 

Bankrupts'  GvkKAfiTBB^Whether  a  Bank- 
rupt, after  obtaining  his  Certificate,  re- 
mains liable  upon  a  Gruarantee  given  he- 
fore  his  BanJtruptcy.  —  Whether  suck 
Ghtarantee  is  not^mvettble  under  the 
Fiat. 

The  defendant  in  this  case  was  a  tailor— the 
plaintiffs  were  creditors  of  General  Bacon.  In 
1 839  the  plaintifis  arrested  General  Bacon  for  a 
deht  of  j£275.  and  thev  had  released  him  upon  his 
executing  a  warrant  of  attorney  for  the  amount  of 
the  debt,  payable  in  four  hal^yearly  instalments, 
upon  the  defendant  guaranteeing  their  due  pay- 
ment, which  he  accordingly  did.  General  Bacon 
did  not  make  good  his  instalments,  and  a  fiat  in 
bankruptcy  issued  against  the  defendant,  who 
obtained  his  certificate,  after  which  the  present 
action  was  brought  against  him  by  the  plaintiffs 
for  the  debt  of  General  Bacon,  upon  his  gua- 
rantee. The  defendant  pleaded  the  fiat  and  his 
certificate  in  bar  to  the  action  which  now  came 
on  for  trial.  The  question,  therefore  was,  whe- 
ther or  not  this  was  a  debt,  proveable  under  the 
commission  and  barred  by  the  certificate.  This 
point  was  reserved  for  the  opinion  of  the  court 
above,  subject  to  which,  the  jury  returned  a 
Terdict  for  the  plaintiff  for  the  amount  of  one  of 
the  instalments  and  interest — viz.,  JE74. 1.0«. 


COURT  OF  EXCHEQUER.— /tt/y  9. 

Sittings  at  Nisi  Prius. 
Special  Jury. 

Castlb  V,  Irving. 
Marikb  Policy  of  Ivsvrasce— Whether  the 
term  "  Sea-worthy*'  can  admit  of  a  qualifi- 
catum^Whether,  if  a  skip  is  caUed*^  Sea- 
worthy'* she  ought  not  to  be  considered  so 
for  aU  purposes f  nkateter  her  cargo  or 
voyage  might  be? 

The  plaintiff  is  a  ship-owntr  ;the  dcfendaat 


is  the  responsible  officer  of  tlie  AlAUirci  Mi- 
RiNB  Assurance  Company.  The  pkBunlilM^ 
effected  with  that  Company  a  poHcy  of  assaniKt 
on  a  brig  named  the  Heath  and  \m  eaigo  from 
Liverpool  to  London.  This  vessel  was  ssbse 
quently  lost,  and  the  present  action  was  broagtrt 
upon  the  policy  for  JdIOOO,  which  the  Coispa&T 
had  refused  to  pay.  The  defendant  pleaded  cbn 
the  vessel  was  unseaworthy,  and  also  that  ikt 
plaintiff  had  concealed  his  knowledge  of  mMil 
facts  from  the  defendant,  by  which  the  poiin  » 
effected  would  be  invalidated,  whidi  latter 
was  abandoned  to-day,  no  evidence  being  oAnd 
thereon  by  the  defendant,  who  relied  apop 
deficiency  of  the  plaintiffs  proof  of  the  first  issue, 
the  burden  of  which  was  cast  upon  him.  h 
peared  that  the  Heath  had  been  bnih  at  Hi 
m  1832,  and  was  repaired  and  le-ooppered 
1 838,  after  whi^  she  went  to  the  coast  of  hSw 
on  her  cetnm  from  that  ▼oyage  she  was  sold  M 
the  plaintiff  for  £1400.  at  Liverpool,  hit  iiitcs< 
tion  being  to  get  her  a  cargo  tbcince  to  Loedoa 
where  she  might  be  fully  repaired.  Wluk  m 
cargo  was  bemg  shipped,  which  coosisted  a 
so£i  ask,  palm  oil ^  and  hides,  the  attentioai 
the  agent  for  Lloyd's  was  called  to  the  stated 
the  Heath,  in  consequence  of  which  she  wss  s« 
veyed  and  reported  to  be  wanting  repairs,  hot  mi 
worthy  for  the  voyage  to  London,  with  a 
not  liable  to  sea  damage-;  in  other  words, 
of  a  different  nature  from  that  partly  defi 
the  soda  ash  being  soluble  on  the  slightest 
dency  to  leak,  the  result  of  which  would  be 
if  she  met  with  bad  weather,  her  eqaf 
would  be  destroyed,  and  she  wouM  becoiae 
seaworthy  and  unmanageable.  Notwithst 
this  report,  however,  the  Heath  completed 
cargo,  and  certain  repairs  being  performed 
were  recommended  by  the  surveyor,  she  pot 
sea  on  the  13th  of  December,  1 839.  In  i 
days,  however,  the  weather  proved  fool,  and 
tually  the  report  of  the  surveyor  was  verified 
heavy  sea,  shipped  on  the  16th,  forced  its 
into  the  hold,  the  soda  ash  vanished  throi^ 
pumps,  which  were  kept  constantly  at  work 
the  1 8th,  when  the  unfortunate  vesad  beiog 
wale  deep  in  the  water,  her  crew  ahsndoocd 
and  betook  themselves  on  board  another  vi 
and  so  reached  the  land  in  aafetj.  Odwr 
nesses,  besides  the  surreyor,  were  exasaiwd 
the  plaintiff  to  prove  the  state  of  the  tuhL 

Sir  F.  Pollock,  for  the  defendant,  at  ftst 
mated  his  intention  of  calling  witaasas^  hot 
course  was  afterwards  abaudoiMd»  nd  ike 
went  to  the  jmry  upon  the  evideMse  af  the 
tiff  alone.  He  contended  that  nfem  itm  em 
stood,  the  ship  must  be  taken  te'lfept 
terly  unseaworthy^  and  not  ^ 

Lord  Abinobr  said  be  ( 
derstand  the  meaning  of  a 


MqH>fi$, 
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len,  u  flpokcD  of  by  the  turveyor  from  Uoyd's, 
I  hs?ing  been  his  opmtoo  that  if  a  ship  was  to 
«  called  Beawortky^  she  oaght  to  be  so  far 
dl  purposes  generallv,  ^whatever  her  cargo  or 
oyage  might  be.  The  question,  however,  was 
>r  the  jury  to  say,  whether  upon  the  evidence 
^ey  thought  the  Heathy  at  the  time  she  left 
iverpool,  wts  in  a  fit  state  to  ffo  to  sea  with 
ach  a  cargo^  and  on  that  parttcubr  voyage. 
Verdict  for  the  plaintiff- damages  £995. 

COURT  OP  RimEW— Jtt/y  22. 

m  R£  BRITTBN. 

miEST. — Practice.— TF^e^A^  a  fersan  in 
attendance  upon  the  Court  as  the  husband 
of  a  petitioner,  is  privileged  from  arrest. 

Mr.  Swans  ton  applied  to  the  Court  on  behalf 
'  Daniel  Britten,  the  husband  of  Jane  Britten, 
e  petitioner,  who  had  been  arrested  on  a  cojpur^ 
tisfaciendemy  within  the  precincts  of  the 
ourt— that  as  the  husband  of  the  petitioner, 
^  a  party  to  the  record,  he  was  in  attendance 
>oii  the  Court.  The  petition  prayed  his  dis- 
arge. 

Mr,  Gqvetty  solicitor  for  the  applicant,  and 
ederick  Wallbank^  sheriff's  officer,  were 
orn  and  examined  as  to  the  fact  of  the  arrest. 
Sir  G.  RosB  said,  the  applicant  was  entitled 
Ms  discharge  from  custody  as  under  the  pro- 
tion  of  the  Court,  not  merely  as  the  husband 
the  petitioner,  but  also  a  party  to  the  petition. ! 
Sir  J.  Cross  said  the  applicant  was  neither! 
uitor  nor  a  witness,  and  he  knew  of  no  case 
ere  a  stranger  had  been  discharged  by  the 
errention  of  any  Court.  He  did  not  say  that 
was  inclined  to  oppose  the  application,  but 
WAS  not  ready  to  concur  with  his  colleague, 
^  thought  the  party  entitled  to  instont  dis- 
rge. 

Mr  G.  Rose  said  he  had  no  hesitation  in  de- 

ing  him  entitled  to  his  discharge. 

^ir  J.  Cross  said  his  mind  was  not  free  from 

bt ;  but  as  his  learned  colleague  had  looked 

>  the  casest  he  would,  under  all  the  circum- 

ces,  acquiesce. 

■^RDER  made  as  prayed. 


there  was  no  petition,  no  Rffidavit,  and  no  notica, 
and  it  was  stated  to  be  a  new  case,  wholly  with- 
out precedent.  Under  such  circumsUnces  his 
acquiescence  was  reluctantly  yielded.  He  had, 
since  he  consnted,  considered  the  point,  and 
consulted  authorities.  Blackstone  held  that  a 
party  who  had  relation  to  a  suit  was  protected 
from  arrest  (a).  In  «'Exparte  King**  (I), 
Lord  Eldon  had  administered  the  oath  to  the 
officer,  and  ordered  the  party  to  be  dischaiged. 
He  felt  it  now  his  duty  to  say  he  was  prefectly 
satisfied  that  the  Court  had  acted  yesterday  in 
accordance  with  the  cases  he  had  cited. 

Sir  Gborgb  Rosb  expressed  his  satisfaction 
that  his  learned  colleague  had  found  he  had  acted 
in  a  right  manner.  He  had  had  no  doubt  in  the 
case,^  as  Britten  was  decidedly  a  party  baring 
relation  to  the  cause  before  the  Court. 

The  Court  proceeded  with  the  argument, 
which  related  to  the  payment  of  a  dividend  to 
Mrs.  Britten  out  of  her  htMband's  estate. 


July  23. 

'ht  sheriff's  officer  appeared  in  court  and 

sd  that  the  prisoner  was  dischareed  within 

hours  from  the  issue  of  the  order  of  the 

irt. 

)ir  J.  Cross  said  he  had  yesterday  expressed 
doubty  and  desired  time  for  consideration; 
had  consented  to  acquiesce  in  the  order, 
Jgh  the  party  in  question  had  not  been  in  at- 
iance  on^  the  Court  professionally,  nor  as  a 
J  litigant,  aor  as  m  witness^  and  tbongb 


(1)  7  Yes.  312.— Lord  Eldon,  in  that 

case,  (which  was  a  similar  application  to  that 

here  reported)  shewed  very  clearlj  the  law 

upon  this  subject.    Hi9  Lordship  said,  Lord 

Rossltn's  orders  were,  that  the  party  shall 

forthwith  discharge  him,  and  that  seems  to 

be  right.    There  is  this  difference.     Where 

the  application  is  to  affect  only  the  creditor 

arresting,  the  Court  may  order  the  defendant 

to  be  discharged  forthwith }  but  where  there 

are  other    detainers,  the  Court   must  hear 

those  persons,  in  order  to  see  whether  those 

detainers  grow  out  of  the  original  arrest. 

Accordingly,  Lord  Rosslyh's  order  in  the 

case  from  Bristol   (exparte  Parher^  3  Ves. 

jun.  654,  exparte  Hawkins^  4  Ves.  jun.  691) 

was,  that  they  do  forthwith  discharge  him  ; 

and.that  is  according  to  Lord  Hardwicrb's 

recommendation  to  discharge  the  man  from 

the  arrest,  intimating  that  if  the  party  did 

not,  the  Court  Vould  order  that  he  should 

do  so ;  and  that  is  the  prudent  course ;  for 

if  the  Chancellor  has  jurisdiction  to  order 

the  discharge,  and  orders  the  discharge  as 

the  act  of  the  party,  there  must  be,  of  course. 


(a)  8  Blackt.  Com.  288,  who  says,  *'  raitor'a  wit- 
nesaet  and  other  persona,  necessarily  attending  any 
Coorta  of  Record  opon  bosineis,  are  not  to  be  arrested 
during  their  actnal  attendanee,  which  includes  their 

i'  necessary  coming  and  going.**    See  Mr.  Christimi^s 
notfrto  this  iiassage.-*-tA«^BD. 
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an  end  of  all  farther  questions  between  the 
party  and  the  sheriff.  Tha  case  of  Kinder 
V.  Williams  (4  Term.  Rep.  377)  does  not  de- 
cide any  thing  against  this  application, 
amounting  only  to  this,  that  the  oase  was 
not  sufficiently  laid  before  the  Court  to  satisfy 
them,  that  the  Commissioners  of  Banhmpt 
were  a  court  of  justice,  upon  which  they 
state  no  opinion ;  and  they  refuse  to  inter- 
fere, the  application  not  being  made  in  the 
right  place,  the  court  to  which  the  applica- 
tion was  made  not  being  a  court  of  which 
any  contempt  was  oommitted*  Lord  Nor- 
THiKOTON  (see  2  Blacks.  1142)  goes  a  great 
way  to  intimate  that  the  Commissioners 
could  themselves  discharge,  and  'it  deserves 
great  consideration  before  it  is  said  the  cre- 
ditor shall  not  be  protected ;  for  if  the  law 
obliges  a  man,  or  gives  him  an  opportunity 
to  demand  his  debt  in  bankruptcy,  and  pre- 
scribes the  particular  mode  of  making  that 
demand,  and  that  mode  requires  his  personal 
attendance  before  the  Commissioners,  the 
same  protection  is  necessary  as  he  would  be 
entitled  to  in  attending  any  suit  of  his  own 
in  a  court  of  justice  {Bromley  v.  SoUa?idy 
5  Ves.  jun.  2— Jtfbor^  v.  Booths  8  id.  330). 
But  in  this  instance,  it  is  not  necessary  to 
consider  that ;  for  this  person,  attending  in 
obedience  to  the  summons,  if  a  creditor, 
stood  also  in  the  character  of  a  witness  (ex- 
parte  lAuniy  6  Yes.  j.  781).  In  a  case  be- 
fore Lomn  Habdwickb  (exparte  Kemey^  1 
Atk.  54),  where  an  assignee  removed,  and 
ordered  to  account  before  theCommissioners, 
and  to  pay  over  the  balance,  was  arrested 
attending  the  execution  of  that  duty.  Lord 
Hardwickb,  thinking  it  absolutely  neces- 
sary, for  the  purposes  of  public  justice,  that 
he  should  attend  the  Commissioners,  took  it 
up  with  a;  very  high  hand,  as  a  contempt  of 
his  authority,  and  ordered  an  examination 
upon  inlerrogatoriesf  intimating  that  the 
party  must  imTuediately  discharge  hFm.  Il 
is  clear  from  Arixngy.  Flower^  (8  Term 
Rep,  634)  that,  whatever  was  the  o|Mnion  of 


the  Court  of  Qoeen^s  Bench  before,  tliet  ties 
thought  the  bankrupt's  privilege  (cxpoTti 
Donlevf/,7  Ves.  j.  817  sacparteParktrM 
654t. — exparte  Hawkins,  4  id.  691)  notfoon^ 
only  upon  the  act  of  Parliament  (5  Geo.  2 
c.  SOy  i.  6),  and  I  oononr  ia  that  prindpli 
which  would  require  protectiofi  fbrtbebsok 
rupt  doing  those  duties ;  and  there  ar«ge^e 
ral  cases  shewing  that,  withont  the  antbotit 
of  the  act.  The  qaeetion  then  is,  vhedie 
the  same  principle,  that  would,  independa 
of  the  statute,  protect  the  bankrupt,  Gighi 
protect  the  witness^  In  exparie  Stoft,  ( 
Blacks.  1142),  Lord  NoRTHSiGTOir  eote 
tains  no  doubt,  that  the  aathority  cnstai 
the  assistance  of  the  Court  must  have 
power  vested  in  them,  and  that  has  bees 
lowed ;  so  that  there  is  the  aofebority  of 
Hardwickb,  Northiwotoh,  and 
In  this  case  there  being  several  detainers 
persons,  who  found  Xing  ut  coatodj,  I 
follow  the  order  of  Lord  RossLiir  in  die 
from  Bristol ;  that  the  creditors  haTio^ 
opportunity  of  being  heard»  and  bein^ 
or  neglecting  that  oppoortmuty,  siioald 
with  dischai^e  the  person  out  of  custody. 
the  original  arrest  cannot  stand  those 
ers  cannot  stand.  There  is  great  good 
ia  that,  for  the  Court  ought  to  take  can 
the  sheriff  should  not  beleftltableto  an 
and  under  such  an  order  it  b  Aeiraot 
obedience  to  the  authority  of  the  Coait 
shall,  therefore,  order,  that  the  sevenl  |i 
ties,  who  shall  appear  to  haTe  been  boi 
with  notice  of  this  motioo,  do  fotthwith  4 
chaise  King  out  of  custody. 

The  rest  of  the  motion  stood  over,  ta 
the  officers  an  oppeotnnity  of  aaswerisf 
affidavits  upon  the  woaiaibuiMa  of  te 
last.    They  aeeordingly  by  aAftivit 
that  they  arrested  Ztn^in  (MEeOdf; 
he  had  got  soose  way  firoiak;  aad  iIm^ 
poaed  hia  examinaitKni  waa  fiilAadi 
they  were  caUed  upon  auddoi^  Ar  lUi 
pose  at  Guildhall;  and  dia 
he  would  iademnify  tkeo^ 


might  shew  i 
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I  mind  tny  paper  Kin^  migiu  anew  as  a 

t^tectioD. 

Lord  Eldon  said — ^An  attorney  desiring 

I  officer  to  do  an  act  at  all  hanrda  ia  guilty 
'a  oontempl,  if  that  person  is  gnil^  of  a 
mtempt ;  and  no  officer  shall  saj^  he  is  in- 
imni&ed^  if  he  advisedly  acts  contame- 
ously  to  the  authoritj  of  any  Court.  Officers 
ust  understand*  that  it  is  impossible  for  any 
uwn  to  indemnify  them  against  a  con- 
mp(.  Let  ihe  attorney,  therdbie,  make  an 
Bdarit. 

Ad  affidavit  by  the  attorney  was  read,  ad- 
iniog»  that  he  told  the  officer  he  would  in- 
*mmfj  him ;  bat  that  he  merely  meant  by 
i&tto  assure  the  officer,  that  what  he  was  to 
)  wag  legal,  and  to  prevent  him  from  being 
itimidated. 

Lord  Etnoir  said  the  conduct  of  the  at- 
iTuej  was  rash  $  bat  he  did  not  intend  a  | 
>Qtcmpt.  An  indemnity  against  the  conse- 
aences  of  a  contempt  is  very  different  from 
a  indemnity  against  any  thing  of  damage, 
ihould  pause  kmg  before  I  should  deter- 
line,  that  if  the  creditor  was  attending 
erel  J  to  prove  his  debt»  and  not  upon  a  sum- 
ODs,  he  should  not  be  privileged ;  that  being 
le  only  way,  in  which  in  the  case  of  a 
uikruptoyy  he  can  sue.    Upon  the  affidavits 

does  not  appear,  that  the  officers  were 
rare  that  they  were  acdng  in  contempt  | 
'  the  Courts  and  the  authorityi  under 
hich  they  acted,  is  a  coBsidemble  allevia> 
on  of  their  eonduct.  Though  I  have  not 
le  least  doubt,^  that  a  person  attending  the 
ommissioners,  particularly  under  a  sum- 
ms,  has  this  proteetioo,  and  I  agree  entirely 
ith  Lord  Kenyony  In  Arding  v.  FUmer^  yet 
lore  has  been  doubt  upon  the  subject;  and 
\^  language  in  the  report  of  Kinder  v.  Wilr 
'im  is  loose.  Therefore,  letting  it  now  be 
E^rfectljr  understood  that  this  must  not  hap- 
(^n  again,  I  will  not  go  farther  than  to  order 

II  the  dosts  out  of  pocket  to  be  paid  by  the 
ttorney  and  the  two  officers. — 8.  C.  7  Ves. 
uu.  313.  EniiOE. 


Aumtnft  flMK^m^ 


NOTTINGHAM.— ilu^sr  3. 
Social  Jury. 

Brotan  v.  Unwik,  Esq.  and  others. 

Challbnging  a  Special  Juror/ot  not  being 
indifferent  between  tlie  parties  in  the  cause 
— Wlien  it  the  proper  time  for  making  the 
challe9ige — Whether  a  special  juror  can  be 
challenged  like  any  common  juror /br  cause 
arising  or  becoming  knonm  to  the  parties 
qfier  the  special  jury  was  struck — ^Trul 
o/"  tlie  Juror — Chartists — Right  of  a 
Magistrate  to  search  for^  and  take  jire- 
arms  from  all  persons  of  suspicious  cha" 
racter,  or  not  qualified  to  haioe  them. 

This  was  an  action  of  Treepaes.  The  pkintiff 
is  a  frame-work  knitter,  Nsiiding  al  Sutton  on 
Jsh^eldf  and  the  defendant  Unwin,  is  a  magii- 
trate  of  the  covaty,  the  other  defendants  are 
Samuel  Willey»  Samnel  Short,  and  Thomas 
Shippaa,  constables  acting  under  Mr.  Unwinds 
directions.  The  trespass  complained  of,  and  for 
which  the  plaintiff  sought  damages,  was  that  in 
the  evening  of  the  12th  of  August,  1839,  the 
defendants,  accompanied  by  a  lugt  detachment 
of  military,  sorrounded  his  house  between  seven 
and  nine  o'dock,  and  the  defendants  broke  and 
entered  the  house,  the  military  being  stationed 
outside,  disturbed  and  alarmed  the  plaintiff's 
family,  and  searched  and  ransacked  the  house 
without  justifiable  caase,  and  took  away  letters 
and  papeis  belonging  to  the  plaintiff.  The  case 
was  tried  here  at  ikt  last  assiies  before  Lord 
Denman,  but  the  jury,  not  being  able  to  agiee, 
were  discharged  without  giving  a  yerdict,  and 
was  now  brought  on  again. 

After  eight  of  the  special  jurors  had  answered 
to  their  names  and  were  in  tlie  box,  and  the  ninth 
wss  entering. 

Mr.  Sergeant  Adamt  objected  to  him  as 
not  being  indiiereat  between  the  paities.  The 
ground  ol  challenge  wa8»  that  tne  gentlenuin 
was  in  a  puUio-house  in  the  town  in  the  course 
of  the  morning*  and,  afUr  drinking  two  or  three 
glasses  of  Shcny  there,  he  said,  speaking  with 
referenoe  to  this  cause,  that  "  He  was  to  be  on 
the  juiy,  and  he  had  a  bottle  of  Sherry  in  his 
pockety  and  he  would  sooner  die  than  not  give 
judgment  against  Mr.  UnwinJ* 

Mr.  HUl  objected  to  any  challenge  to  the 
jury  in  that  stage  of  the  proceeding.  The  time 
for  challenging  special  jurors  was  when  the  parties 
were  strikmg  the  jury.  A  list  of  48  was  made 
out  by  the  sheriff  for  every  special  jury.  A  copy 
of  the  list  was  furnished  to  each  of  the  parties  to 
the  cause.  Each  of  them  struck  off  12,  and  of 
the  remaining  24,  the  first  twelve  that  answered 
to  their  uames^  when  called  in  court  to  be  sworn, 
were  the  jurors  to  try  the  cause,  unless  some  of 
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them  did  not  tnswer,  in  whicli  cise  either  party 
might  pray  a  tales.ia)  The  time  to  dMtteagr 
the  special  jnry  wa»  pMHii^  and  there  was  no  in- 
rtanrr af  awfa  challenge;  indeed,  there  was  an 
instance  to  the  contrary  within  his  own  recol- 
lection, in  which  the  defendant  challenged  a 
special  juryman  as  he  was  coming  to  be  sworn, 
and,after  argument,  the  objection  was  over-rul^d. 

Mr.  Sergeant  Adams  referred  to  a  case  which 
occurred  at  Lincoln  about  21  years  ago,  in 
which  a  challenge  was  allowed  to  a  juror  as  he 
entered  the  jury-box,  and  triers  were  appointed 
to  try  whether  he  stood  indifferent  between  the 
parties. 

Mr.  Humfrey  referred  to  another  case  in  the 
Court  of  Exchequer  about  a  year  ago,  in  which 
the  challenge  was  allowed ;  and  he  and  Mr. 
Sergeant  Adams  argued  that  it  was  competent  to 
challenge  special  jurors  for  cause  arising  after 
the  special  jury  was  struck.  Any  rule  to  the 
contrary  would  be  unreasonable  and  absurd. 

LiTTLBDALE,  J.  admitted  the  challenge. 

Mr.  Hilditch^  the  clerk  of  assizes,  and  Mr. 
Suson^  the  under-sheriff,  were  then  sworn  to  try 
whether  the  juryman  stood  indifferent  between 
the  parties  to  the  cause.  I 

A  witness  stated  he  saw  the  gentleman  pull  a 
bottle  of  Sherry  out  of  his  pocket,  and  heard 
him  make  use  of  the  words  before  stated. 

The  triers  declared  that  the  gentleman  was 
sot  indifferent  to  the  parties  in  the  cause,  and 
he  was  dismissed. 

Mr.  //»//,  after  explaining  to  the  jury  what 
occurred,  said  he  was  glad  that  there  was  now  a 
decision  on  the  point.  He  had  always  thought  it 
absurd  that  a  special  juror  could  not  be  challenged 
like  any  other  juror,  for  cause  arising  or  becoming 
known  to  the  parties  after  the  special  jury  was 
atruck.  His  only  object  in  resisting  the  challenge 
was  to  come  to  a  decision  on  the  point.  He 
then  proceeded  to  state  the  circumstances  of  the 
plaintiff's  complaint.  The  plaintiff  was  an  humble 
and  industrious  man,  who  brought  up  his  family 
in  comfort,  and  carried  on  business'  as  a  frame- 
work knitter.  Mr.  Unwin  was  a  maratrate. 
Under  pretence  of  searching  for  arms  in  plaintiff's 
house,  be  surrounded  it  with  soldiers  on  the 
night  of  the  12th  of  August  last  year,  and  ac- 
companied by  the  three  other  defendants,  without 
warrant  or  other  lawful  authority,  but  at  Mr. 
Unwinds  pleasure,  entered  the  plaintiff^s  dwelling- 
hnuse,  which  was  commonly  called  an  *'  Eng- 
lishman's castle."  They  ransacked  erery  room 
in  the  house.  They  opened  and  searched  every 
drawer.  They  found  no  arms,  but  they  founa 
letters  and  papers*  most  of  which  Mr.  Unwin 
collected  together  in  a  pocket-handkerchief  and 
carried  away,  saying,  i^r  perusing  one,  that 
**  that  was  the  very  thiOg  that  he  wanted."     So 

(a)  See  Westetn's  Coranentariet,  B.  1.  G.  ]d« 


under  the  pretence  of  coming  in  search  of  ma^ 
Mm  TBsk  ofigect  wi%  m  he  and,  Is  cmk  is  tk 
plaintiff's  papers.  He  challenged  the  counsel 
for  the  defendant  to  point  out  any  law  that  au* 
thorised  this  conduct  of  Mr.  Unwin.  It  vs 
impossible  to  produce  any  law  to  justify  sad 
conduct. 

Witnesses  were  called  to  speak  to  these  (icts. 
but  the  counsel  for  the  defendants  admitted  iiH«t 
of  them. 

After  a  short  discussion  between  counsel  oa 
both  sides,  a  verdict  of  "Sot  gwJUy  was  taken  for 
the  three  constables,  on  the  ground  that  it  vJ 
their  duty  to  obey  Mr.  Unwin's  directions,  gifca 
personally,  although  without  warrant. 

Mr.  Sergeant  Adams  then  stated  the  case  for 
Mr.  ynwin^  the  only  remaining  defendant.  Ur 
said  the  jury  well  remembered  that  great  aniietT 
was  felt  by  the  Government  on  the  ioioMU 
sacred  month  proclaimed  by  the  chaitisti  to 
begin  on  the  12th  of  August  last.  A  dreoltf 
was  sent  by  Lord  John  Russell^  then  SecrearT 
of  State  for  the  Home  Department,  to  the  ]sxk 
lieutenant  of  counties,  and  to  the  magistniB 
generally,  urging  them  to  search  for  and  tib 
fire-arms  from  all  persons  of  suspicious  characte!; 
or  not  qualified  to  have  them.  Mr.  {Taaci 
received  such  a  circular.  He  and  the  odid 
magistrates  met  frequently,  and  passed  resob' 
tions.  The  district  of  Mansfield  and  Smti 
was  over-run  with  chartiata,  and  the  ptaintiff 
an  avowed  chartitt,  in  correapendence  with 
of  the  leaders ;  and,  like  some  of  them,  he 
to  have  been  put  on  his  trial  for  seditioo 
ago.  So  suspected  was  the  neighbovirfaood 
Mansfield  at  the  time,  that  the  Seoctarr 
State  sent  companies  of  soldiers  to  be  at  die  > 
vice  of  the  magistrates  there.  The  learned  tofosA 
read  the  Secretarv  of  State'a  dxcnlary  and  M 
resolutions  entered  into  by  the  magiabatcs;  bs 
then  produced  and  read  at  great  length  soae 
the  papers  taken  from  the  plaintifiTa  hoiee 
the  12th  of  August,  consisting  chiefly  of  tc 
respondenoe  between  him  and  one  Pii 
partly  on  the  business  of  the  plaintiff,  hot 
fully  on  politics,  in  which  Pithkeitkiey 
language  of  the  most  exciting  and  aeditioai 
ture,  urging  the  plaintiff  to  ronae  die 
people  against  their  tyrants,  the  mnstacncj, 
idle  monopolisers  and  arrogant  conaniBeR  «  tl 
good  things  produced  by  the  labour  of  ibt ' 
dustrious  classes,  who  were  jostificd  in 
from  their  oppressors  whatever  w»  Mce 
supply  their  wants.     Theie  was  Ao  kssi 


plaintiff's  house  a  large  printed  akevd^ 
by  the  committee  and  leaden  or  At  A 
and  by  C.  M.  Pitkkeithleyu 
forth  grievanoea,  and  praaeiftillg 
done.     Witneaaes  proved  the  Mife 
and  the  resolutions  of  the  jlM^oirtlj 
Verdict  for  the  piaintUr,^P         "' 
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THE  BBOENCY  BILL. 


4  Vict. 
n  Ad  to  provide  for  tke  Administration 
of  the  Oovemmentj  in  case  Ike  Crown 
should  descend  to  any  Issue  of  her  Majesty 
ichilst  such  Issue  shall  he  under  the  Age 
of  Eighteen  Years,  and  for  the  care  md 
guardianship  of  such  Issue* 

Whereas  your  Majesty,  by  yonr  Majesty's 
fal  message  to  both  Houses  of  Parlimaent,  has 
en  pleased  to  state  that  the  uncertainty  of  ho- 
rn life,  and  the  deep  sense  your  Majesty  feels 
duty  to  your  people,  rendered  it  incumbettt 
on  your  Majesty  to  recommend  to  both  Hooees 
Parliament  to  consider  contingpoeiet  which 
IV  hereafter  take  place,  and  to  fltoke  such  pro- 
ion  as  will,  in  any  event,  mean  the  exercise  of 
!  Royal  Authority;  md  that  your  Majesty 
uld  be  prepared  tocooeor  with  the  two  Houses 
Parliament  m  those  measure^  which  may  ap- 
tr  best  caktilated  to  maintain  unimpaired  the 
(rer  and  dignity  of  the  Crown,  and  thereby  to 
ens  then  the  securities  which  protect  the  rights 
i  liberties  of  your  people :  And  whereas,  with 
!  most  cordial  sense  of  duty  and  gratitude  to 
ir  Majesty  for  the  tender  concern  and  r^[ard 
uniformly  and  now  more  especially  demon- 
ited  for  the  happiness  of  your  people  and  the 
urity  of  their  irights  and  liberties,  we  have 
en  this  most  important  business  into  our  con- 
Bration,  and  being  thoroughly  convinced  of  the 
dom  and  expediency  of  what  your  Majesty 

thought  fit  to  recommend,  wa  are  firmly  and 
lously  determined  to  contribute  every  thing 
>ur  power  to  maintain  unimpaired  the  power 
[  dignitv  of  the  Crown,  and  to  strengthen 

securities  which  protect  the  rights  and  liber- 

of  the  people : 

Ve,  therefore,  your  Majesty's  most  dutiful  and 
d  subjects,  the  Lords  spiritual  and  temporal. 

Commons,  in  Parliament  assembled. 

Do  most  humbly  beseech  your  Majesty, 
It  it  may  be  ena<^ :  And  be  it  enacted,  b 
Queen's  most  excellent  Muestv,  by  and  witl 
advice  and  consent  of  the  Lords  spiritual  and 
poral,  and  Commons,  in  this  present  Parlia- 
It  assembled,  and  by  the  authority  of  the 
e,  that  if  at  the  demise  of  her  present  Ma- 
j  (whom  God  long  preserve)  there  shall  be 
e  of  her  said  Majesty  who  shall  become  and 
iwing  or  Queen  of  this  realm  whilst  under  the 
of  eighteen  years,  his  Royal  Highness  Prince 
ert,  the  consort  of  her  said  Majesty,  shall  be 
(▼uardian,  and  shall  have  the  care,  tuition,  and 
;ation  of  such  issue,  until  such  issue  shall  at- 
the  age  of  eighteen  years,  and  shall  till  such 
have  thedi8position,ordering  and  management 
l1  matters  and  things  relating  thereto ;  and  his 

Rojal  Highness  Prince  Albert  shall,  until 
I  issue  of  her  said  Majesty  shall  attain  the 
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age  of  eighteen  years,  and  no  longer,  have  full 
power  and  authority,  in  the  name  of  such  isstie, 
and  in  bis  or  her  stead,  and  under  the  style 
and  title  of  Regent  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  exercise  and  admi- 
nister, according  to  the  laws  and  constittHtoa 
thereof,  the  royal  power  and  government  of  d^ 
realm,  and  all  the  dominions,  countries,  and  ter- 
ritories to  the  Crown  theieof  belonging,  and  use 
and  exercise  and  oevfiim  all  prerogatives,  autho- 
rities, and  earn  «r  giovemment  and  administration 
of  government  which  belong  to  the  King  or 
QMcn  of  this  realm  to  use,  execute  and  perform, 
according  to  the  laws  thereof,  but  in  such  manner 
and  subject  to  such  conditions,  restrictions,  limi- 
tations and  cegulations  as  are  hereinafter  for  that 
purpose  specified,  mentioned,  and  contained. 

And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  all  acts  of  royal  power,  preroga- 
tive, government,  and  administration  of  govern- 
ment, of  what  nature  or  kind  soever,  which  shall 
be  done  or  executed  during  the  Regency  estab- 
lished by  this  act,  otherwise  than  by  and  with 
the  consent  and  authority  of  the  said  Regent,  in 
the  manner  and  according  to  the  direction  of  this 
act  set  forth  and  nrescribed,  shall  be  absolutely 
null  and  void  to  sill  intents  and  purposes. 

And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  the  Regent,  before  he  shall  act 
or  enter  upon  his  said  office  of  Regent,  shall 
take  the  oaths  of  allegiance  and  supremacy,  in 
the  form  prescribed  and  required  by  an  act  passed 
in  the  first  year  of  the  reign  of  King  Willlahi 
and  Queen  Mary,  intituled,  '<  An  Act  for  abro- 
gating the  oaths  of  supremacy  and  allegiance, 
and  apnointing  other  oaths,"  and  shall  also  uke 
the  oath  of  abjuration,  in  such  manner  and  form 
as  is  set  down  and  prescribed  in  an  Act  passed  in 
the  sixth  year  of  the  reign  of  King  George  the 
Third,  intituled,  '*  An  Act  for  altering  the  oath 
of  abjuration  and  assurance,  and  for  amending  so 
much  of  an  Act  of  the  seventh  year  of  her  late 
Majesty  Queen  Anne,  intituled,  '  An  Act  for 
the  improvement  of  the  Union  of  the  two  king- 
doms,' as  after  the  time  therein  limited  requiies 
the  delivery  of  ceruin  lists  and  copies  therein 
mentioned  to  persons  indicted  of  high  treason  or 
misprision  of  treason,''  as  also  the  following  oath ; 
(that  is  to  say) 

**  I  do  solemnly  promise  and  swear,  that  I  will 
truly  and  £edUitully  execute  the  office  of  Regent 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  according  to  an  Act  of  Parliament 
made  in  the  fourth  year  of  her  Majesty  Queen 
Victoria,  intituled,  'An  Act  to  provide  for  the 
administration  of  the  Government,  in  case  the 
Crown  should  descend  to  any  issue  of  her 
Majesty  whilst  such  issue  shsil  be  under  the 
age  of  eiffhteen  years,  and  for  the  care  and 
guardianship  of  such  issue ;'  and  that  I  will 
administer  the  government  of  this  realm,  and 
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•  of  all  the  dommioDs  thereunto  belonging,  ac-| 
cordinff  to  the  laws,  customs  and  statutes 
thereof,  and  will  in  all  things,  to  the  utmost 
of  my  power  and  ability,  consult  anj.  maintain 
the  safety,  honour  and  dignity  of  his  or  her 
[as  the  case  shall  require]  Majesty,  and  the 
welfare  of  his  or  her  [as  the  case  shall  require] 
people.  '*  So  help  me  God.'' 

'<  I  do  faithfully  promise  and  swear,  that  I  will 
inviolably  maintain  and  preserve  the  settle- 
ment of  the  true  Protestant  religion,  with  the 
government,  discipline,  rights,  and  privileges 
of  the  Church  of  Scotland,  as  established  by 
law.  ''So  help  me  God." 

Which  oaths  shall  be  taken  before  the  Privy 
Council  then  in  being,  who  are  hereby  empow- 
ered and  required  to  administer  the  same,  and  to 
enter  the.  same  in  the  council  books. 

And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  it  shall  not  be  law  for  the  King 
or  Queen  of  this  realm,  for  whom  a  R^ent  is 
hereby  appointed,  to  intermarry  before  his  or  her 
{^  of  eighteen  years,  with  any  person  whomsoe* 
Tcr,  without  the  consent,  in  writing,  of  the  R^ent, 
and  the  assent  of  both  Houses  of  Parliament 
pceviously  obtained;  and  every  marriage  without 
such  consent,  and  such  assent  of  the  two  Houses 
of  Parliament,  shall  be  null  and  void  to  all  in- 
tents and  purposes ;  and  every  person  who  shall 
be  acting,  aiduig,  abetting,  or  eoncemed  in  ob^ 
taining,  procuring,  or  bringing  about  any.  suoh 
marriage^  and  the  person  who  shall  be  ao  married 
to  such  King  or  Queen  under  the  age  of  eighteen 
years^  shall  be  guilty  of  high  treason,  and  suftr 
and  forfeit  as  in  cases  of  high  treason. 

Provided  always,  and  be  it  further  enaoted,  by 
the  authority  aforesaid,  that  the  Regent  shall  not 
give  or  have  power  to  give  the  royal  assent  to 
any  bill  or  bills  in  Parliament  for  repealing, 
ohangingt  or  in  any  respect  varying  uom  the 
order  and  course  of  succession  to  the  Crown  of 
this  realm  as  the  same  stands  now  established  by 
the  Act  of  the  twelfth  year  of  the  reign  of  King 
William  the  Third,  intituled,  *<  An  Act  for  the 
further  limitation  of  the  Crown,  and  better  seeur* 
ing  the  rifhta  and  liberties  of  the  aul^t,"  or  to 
any  Act  for  repealing  or  altering  the  Act  made 
in  the  thirteenth  year  of  the  reign  m  King  Charles 
the  Second,  intituled,  *'  An  Act  for  the  unifov- 
mity  of  public  prayera  and  administratiDB  o(  sa- 
craments, and  other  rights  and  ceremonies  and 
for  establishing  the  form  of  UMking,  ordaining, 
and  conseerating  bishops,  priests  ^ad  deacons,  in 
the  Church  of  England,"  or  an  Act  of  the  fifth 
Tear  of  the  reign  of  Queen  Anne,  made  in  Scot- 
landf  intituled,  "An  Act  for  securing  the  Pro- 
testant religion  and  Presbyterian  government." 

Provided  always,  and  be  it  further  enacted. 
That  if  his  said  Royal  Highness  Ptinee  Albert 
shall,  at  any  time  after  becoming  such  guardian 
and  Regent,  be  reconciled  to  or  shall  h^  com- 


munion with  the  See  or  Church  o(  Book,  v 
shall  profess  the  Popisb  religion,  or  shall  manr 
a  person  professing  the  Roman  Catholic  religioa, 
or  shall  cease  to  reside  in  or  absent  bimsdi  &» 
the  United  Kingdom  of  Great  Bnlain  and  Irsi 
land,  then  and  in  any  of  such  cases  bk  scd 
Royal  Highness  shall  no  longer  be  guaidtu 
and  Regent,  and  all  the  powers  and  aeth 
which  he  may  have  derived  under  and  bj  m 
of  this  Act  shall  thenceforth  cease  and  detcnni 
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it  is  not  our  intention  in  future  to  occup?  tbj 
space  of  this  journal,  which  may  be  devoted  d 
more  useful  purposes,  with  any  notices  of  b3 
in  progress  through  Parliament.  The  ^ 
journals  give  timely  information  so  as  to  pi 
most  persons  on  their  guard,  and  we  fiac  I 
many  reform  schemes  oiall  sartSj  which  bec-ia 
in  the  end  abortions,  that  we  think  it  was^  < 
time  and  space  to  take  any  notice  of  tks 
When  a  new  law  is  made,  our  Subscriben  ^ 
have  it. 
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D.  S. — Purchase  only  such  books  as  b 
been  tried  by  the  ordeal  of  public  opimoe,  ( 
such  as  can  be  recommended  to  your  nc^f 
practical  men. 

E.  A.-^To  the  question  you  put  in  tl 
Answer  to  Pt'oblem  I.  in  this  volume,  «c  a 
certaittli/. 

D.  S. — We  have  your  further  answer  wHfi 
deserves  attention — but  independent  of  the  is] 
stock  we  have  in  arrear,  we  most  wait  the  h/M 
answer  of  our  industrious  correspondent,  Li 
who  merits  our  best  encouragement. 
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ESSAY. 
ON    THE   ENGLISH    LAW 

OP 

BAILMENTS. 
CARRIERS  BY  WATER. 

(CoHtituudfrom  page  i&l.) 


N 


E  have  defined  the  exceptions  from 
responsibility 9  '<  The  Act  of  God  and 
*erils  of  the  8ea.**  We  will  now  enquire 
hat  are  and  what  are  not  losses  by  ''The 
A\(i'%  Embxibb,"  or  by  •*  Rbstraikts  of 
Princes  and  Rulers/' 
Vol.  IV. 


By  **  the  King-'s  enemies"  is  to  be  under- 
stood public  enemies,  with  whom  the  nation 
itself  is  at  open  war ;  and  not  merely  rob- 
bers, thieves,  or  other  private  depredators, 
however  much  they  may  be  deemed  in  a 
moral  sense  at  war  with  society.  Losses, 
therefore,  which  are  occasioned  by  robbery 
on  the  highway,  or  by  the  depredations  and 
violence  of  mobs,  rioters,  and  insurgents,  and 
other  felons,  are  not  deemed  losses  by  ene- 
mies within  the  meaning  of  the  exception  (a) ; 


(a)  See  Jones's  Bailments,  103.  j  Morse  v.  S/we,  1 
Vent.  190, 238. 
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or  it  may  be  understood  as  Irrbsistiblb 
Force  by  such  an  interposition  oi  human 
agency — as  is,  from  its  nature  and  power, 
absolutely  uncontrollable.    *^  Nisi  hoc  esset 
statutam,  materia  daretur  cum  furibus  ad  ver- 
sus eos,   quos  recipiunt,  coeundi,  cum  ne 
nunc  quidem  abstineant  hujusmodi  fraudi- 
bus''  (b).    But  the  word  Jures  here  means 
thieves  only,  and  not  robbers^  who  come  with 
a .  superior  and  irresistible  force  ;  they  arc 
called  latrones,    A  partner  who  has  the  care 
of  the  joint  property  is  not  answerable,  "  si 
id  latroeinio  aut  incendio  perierit/'  but  he 
is    answerable,   ''si  a  furibus    subreptum 
si^**  ({?),  upon  which  Oothofred   observes* 
*'  adversus  latrones  pamm  prodest  custodia  ' 
ad  versus  fitres  prodesse  potest,  si  quis  advi. 
gilet.     liOtrocinium    fatale   damnum,   sen 
casus  fortuitus  est ;    at  non   furtunC^  (d). ' 
The  English  Law  is  more  strict  in  the  case 

of  carriers  than  the  civil  law :  but  it  is  said 

I 

to  have  been  the  same  formerly,  and  not  to  \ 
have  charged  a  carrier  in  the  case  of  rob-  ■ 
bery,  unless  he  travelled  by  dangerous  ways, ' 
or  at  unseasonable  hours.    Robbery  by  force , 
is  deemed  irresistUfle,    Bobbery  (rapina)  is, ! 
by  civil  lawy  defined  to  be  the  violent  taking 
from    the  [person   of  another   against  his 
will, .  of  money,  or  goods,  for  the  sake  of 
gain  (6).    By  the  English  common  law  it  is 
defined  to  be  a  felonious  and  yiolent  taking  of 
money  or  goods  from  the  person  of  another, 
putting  him  in   fear,   let  the  value  of  the 
thing  taken  be  what  it  will,  above  or  under 
one  ^hilling  (/),   and  a  loss  by  robbers  or 
pirates  is  considered  to  be  a  loss  by  irresistt- 
ble  force.     ''  Si  furtam  committatur  in  mari 
per  pirataset  latrones,  tunc  inter  casas  fortni- 
tos  connumeratur  (g^*    Pirates  are  indeed 
universally  treated  as  the  common  enemies 
of  all  mankind,  and  are  subjected  to  punish- 
ment accordingly.    Capture  by  pirates  docs 
not  divest  the  property  of  the  owner ;  but 


capture  by  an  enemy,  in  the  exercise  of  mr 
between  two  nations,  does,  according  to  the 
law  of  nations,  wholly  divest  the  property 
of  the  owner,  and  transfer  it  to  the  captor, 
or  the  sovereign  of  his  state,  at  some  pe- 
riod (A^. 

In  some  cases  the  insurance  is  against  cap- 
tare  only — and  here  we  must  distiDgiiub 
what  is  capture  from  the  perils .  of  the  sea. 
This  was  determined  in  Crreen  and  othen  t. 
Elmdie  (t),  where  a  carrier  ship,  while  oq 
her  voyage,  was  driven  by  a  gale  of  wind 
on  the  coast  of  France,  and  was  there  cap- 
tured by  the  enemy.     She  did  not  receive 
any  damage  from  the  wind,  and  it  \m  l^ 
tempted  to  be  made  out  that  this  was  a  ks 
by  perils  of  the  sea,   and  not  by  eapCore. 
Lord  Kbnyon,  however,  said  the  case  «ts 
too  clear  to  admit  of  argument,  it  was  clearlr 
a  loss  by  capture,  for  bad  the  ship  bees 
driven  on  any  other  coast  but  that  of  as 
enemy,  she    would   have  been    in  perfect 
safety.    But  suppose  that  she  ahoald  be  fim 
stranded  on  the  coast  by  the  gale,  aod  la 
consequence  thereof  should    be  afterwa^ 
captured  by  the  inhabitants  ?     In  that  case, 
it  seems,  that  it  would  be  deemed  a  loss,  not 
by  capture,  but  by  the  perils  of  the  sea,  upoa 
the  same  principle,  for  the  gale  is  the  prox- 
imate cause  of  the  stranding  (A). 

"  The  Restraint  of  Princes  and  Rulm 
commonly  mentioned  in  charter  parties  u 
an  exception  or  excuse  for  the  non-peHor- 
mance  of  the  contract  on  the  part  of  the 
master,  is  to  be  understood  of  an  actaa^ 
and  not  of  an  expected  restrain^  althoogk 
the  expectation  may  be  reasonable  and  we3 
grounded,  and  the  master  may  act  npoo  il 
with  fair  and  honest  intenticHis  (/).  Va 
was  decided  in  the  following  ease.  The 
British  ship  Adelphi  was  chartered  fors 
voyi^e  from  London  to  Petersbvi]^  ors 
near  thereto  as  she  could  n&fy  get,  tkn 


\: 


b)  Dig.  4, 0. 1. 1.  (e)  Id.  17, 8, 52, 3. 

V)  See  alfo  id.  tit  nmUm  eauponei  stabularii,  fte. 
4, 0, 3.  («)  Jast.  Ub.  4.  tit  S. 

(/)  Hilt.  ri.  Cro.  639.        (jgi)  Roccua  de  Aat. n.  41. 


(A)  The  Helena,  4  Bob.  A.  R.  9. 
(i)  Peake'sN.  P.C.S19. 
(A)  Bahn  f .  Carbetty  %  Bing.  B^. 
(I)  Abbot  on  Siiipping,  34& 
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to  load  a  complete  cargo  of  hemp,  and  of 
iron  for  ballast,  and  proceed  therewith  to 
W^oolwich  and  London,  and  there  deliver 
the  same,  on  heiDg  paid  freight  at  certain  { 
rates  per  ton  (restraint  of  princes  and  rulers 
luring  the  said  Toyage  always  excepted) : 
:hirt\r  running  days  to  be  allowed  the  mer-  ' 
;han(  for  loading.     Under  this  contract  the 
ihip  sailed  to  Gronstadt  (the  port  of  Peters* 
)argh),  and  there  took   in  iron  for  ballast 
md  a  certain  quantity  of  hemp)    and  the 
Daster  was  proceeding,  with  all  dne  dili- 
gence, to  load  his  fnll  cargo  of  hemp,  by 
creiring  it  down  in  the  usual  way,  when 
ibout  the  9th  day,  a  rumour  was  circulated 
>f  an  embargo  being  about  to  be  laid  by  the 
lassian  Government  on  all  British  vessels, 
nd  the  person  who  was  agent  for  the  British 
ictory  at  Gronstadt,  and  agent  also  to  the 
lonse  at  Petersburgh,  who  were  the  agents 
)  the  merchant-charterer  of  this  ship,   in 
onsequence  of  instructions   received  from 
be  British  consul-general  at  Petersburgh, 
esircd  the  captains  of  such  British  vessels 
3  were  ready  to  proceed  to  sea,  to  do  so  | 
s  soon  as  possible,  as  he  expected  an  em- ' 
argo  might  take  place  immediately.     In' 
3n$eqnence  of  this,  the  master  gave  orders  | 
» leave  off  screwing  down  hemp,  and  to  fill 
le  ship  as  fast  as  possible  by  hand;  and 
IB  whole  day  was  employed  in  this  way, 
id  the  sliip  filled  as  far  as  could  be  done 
r  Iiand.    In  the  evening  the  ship  sailed 
ith  something  more  than   half  the  cargo 
latshe  could  have  carried  if  the  hemp  had 
^en  screwed  down :   the  merchant  had  a 
tfficient  quantity  of  hemp  for  a  full  cargo 
ing  by  the  ship's  side  in  lighters.     Many 
her  British  vessels  sailed  the  sam%  even- 
g,  or  the  next  morning,  without  full  car- 
>cs ;  some,  however,  remained,  and  after- 
ards  completed  their  lading,  and  were  not 
Gained  by  the  Russian  Government.    No 
nbargo  was,    in  fact,  imposed    until  six 
eeks  after  this  time :  the  ship  would  have 


The  ihastef  sailed  away  without  any  com- 
munication with  the  defendant's  agents  at 
Petersburgh,   who   came  to  Gronstadt,  as 
soon  as  they  had  notice  of  the  circumstances^ 
with  intention  to  stop  the  ship,  but  arrived 
too  late.    The  master  acted  bona  Jukf  and 
as  an  honest  man,  and  there  was  reasonable 
and  well    grounded    apprehension  for   his 
acting  as  he  did.    The  goods  taken  on  board 
were  brought  to  London,  and  there  delivered 
to  the  merchant.    The  merchant  sued  the 
master  for  not  bringing  a  complete  cargo, 
according  to  his  contract.     It  was  argued 
that  the  master  was  excused,  either  by  the 
operation  of  this  clause  in  the  contract,  or 
by  that  general  principle  of  law,  which  re- 
quires every  subject,  as  a  matter  of  public 
duty,  to  save  the  property  and  persons  en- 
trusted to  his  charge  from  falling  into  the 
hands  of  the  enemies  of  his  country.     But 
the  Gourt  held,  that  neither  of  these  grounds 
furnished  an  excuse  in  the  particular  circum- 
stances of  this  case. 

Lord  JSllenborough  said,    **  It  has  been 
contended  that  the  exception  contained  in 
this  contract,  of  restraint  of  princes  andrnlers 
during  the  voyage,  excuses  the  not  taking  on 
board  a  complete  cargo  in  this  caise;  but, 
without  considering  whether  this  provision 
Tespecting  restraint  of  princes^  &c.,  be  at  all 
applicable  by  way  of  excuse  for  the  non-per- 
formance of  this  part  of  the  master's  stipu- 
lated duty,  vis. :  —the  taking  on  board  a   om- 
plete  cargo,  yet,  at  any  rate,  the  restraint 
meant  must  be  an  actual  and  operative  re- 
straint, and  not  a  merely  expected  and  con- 
tingent one,  as  this  at  most  only  was.    But  it 
has  been  further  argued  by  the  defendant's 
counsel,  that  supposing  the  master,  in  respect 
of  his  express  contract,  not  to  be  otherwise 
justifiable  in  regard  to  the  freighter,  yet  that 
he  is  so  at  any  rate  on  the  ground  of  his  par- 
amount duty  to  the  state,  which  required  him 
to  save  the  property   and  crew    under  his 
charge  from  the  impending  peril  of  an  in- 


)Tn 


l-leted  her  loading  within  that  period.  I stantly  expected  embai^o ;  and  that  in  every 
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private  contract,  however  express  in  its  terms, 
there  is  always  a  reservation  to  be  implied 
for  the  performance  of  a  public  duty,  in  which 
the  interest  of  the  state   is  materially  in- 
volved.   That  no  contract  can  properly  be 
carried  into  effect  which  was  originally  made 
contrary  to  the  provisions  of  law,  or  which 
being  made  consistently  with  the  rules  of  law 
at  the  time,  has  become  illegal  in  virtue  of 
some  subsequent  law^  are  propositions  which 
admit^f  no  doubt.     Neither  can  it  be  ques- 
tioned that  if  from  a  change  in  the  politi- 
cal relations  and  circumstances  of  this  coun- 
try, with  reference  to  any  other  contracts 
which  were  fairly  and  lawfully  made  at  the 
time  they  have  become  incapable  of  being 
any  longer  carried  into  effect  without  dero- 
gating from  the  clear  public  duty  which  a 
British  subject  owes  to  his  sovereign  and 
the  state  of  which  he  is  a  member ;  the  non- 
performance of  a  contract  in  a  state  so  cir- 
cumstanced is  not  only  excusable,  but  a  mat- 
ter of  peremptory  duty,— an  obligation  on 
the  part  of  the  subject.     But  in   order  to 
found  this  new  public  duty,  which  is  to  su- 
persede the  performance  of  his  formerprivate 
one,  it  is  necessary  that  an  actual  change  in 
the  political  relations  of  the  two  countries 
should  have  taken  place,  and  that  the  danger 
to  result  to  the  public  interest  of  his  own 
country  from  an  observance  of  the  contract, 
should  be  clear,  immediate,  and  certain.    In 
short,  such  a  state  of  circumstances  must  be 
shewn  to  exist  as  that  the  contract  is  no  longer 
capable  of  being  performed  by  him  without 
criminal  compromise  of  his    public  duty. 
Can  anything  of  this  kind  be  said  with  truth 
to  exist  in  the  present  case?      No  actual 
change  in  the  political  relations  of  Great 
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completed  without  any  criminal  oompromiie 
of  public  duty.  Indeed^  to  allow  a  man  to 
withdraw  himself  from  the  performanoe  of  a 
distinct  positive  contract,  upon  the  ground  of 
some  speculative  inconvenience,  inggeited 
as  likely  to  result  from  such  performance  to 
|he  general  interests  of  the  state,  would  athri 
great  encouragement  to  disingennoos  subtk- 
ties,  and  refinements  upon  subjects  of  thk 
kind,  and  would  render  all  reliance  upon  th^ 
solemn  stipulation  of  parties  in  commercial 
matters  precarious  and  insecure  ;  and  which 
encouragement  this  Court  would  most  relect- 
antly  lend  its  assistance  to  administer.  For 
the  reasons  already  given  such  an  argimrat 
has  no  foundation  to  rest  upon  in  the  presec: 
case.  Therefore,  neither  upon  this  groud, 
any  more  than  upon  the  others  already  cos- 
sidered,  is  the  plaintiff  precluded  from  a  rigbt 
to  recover.*'  (m) 

(To  be  continued,) 


PROBLEM  XVI.— VOL.  IV. 

CoVBNAKm 

Pbrsonal  Rbprbsbntativbs.  —  How  a» 
£xECUTX>RS  or  Administrators  affected  W 
Covenants  made  bv  or  in  favour  of  their  tesuiszi 
or  intestates  ? 


TO  THE    EDITOR  OF    THE    LEGAL    OUID  K. 

ANSWER  TO  PROBLEM  4.  -VOL  4 


parties  intended  that  the  time  for  ili 
should  be  strictly  adhered  to.     But  when, 

Ian  agreement  for  the  purchase  of  aa  ci 
parties  entered  into  a  stipulatioD,  thai  aa 
of  tide  should  be  delivered  himiedialely. 


Contracts — Vendor  and  PuRGHAtBa. 

In  what  cases  will  equity  permit  the 
ing  parties  to  make  time  the  essence  of  the 

tract? 

Time  will,  in  equity,  be  deemed  of  the 
of  the  contract  in  all  cases  where  it  can  be 
lected  from  the  terms  of  the  cootraoty  diat 


The  danger  to  result  from  remaining  at  Cron- 
stadt  was  neither  immediate  or  certain  ;  in 
point  of  fact,  it  attached  only  at  the  distance 
of  many  weeks  afterwards ;  and  no  one  can 
venture  to  suggest,  even  in  argrument,  that 
the  loading  in  question  might  not  have  been 


in  case  the  contract  was  not  Luuiphlrf  fcy  ^\_ 

day,  the  purchaser  should  be  nfaavi  fiw 

contract,  and  the  abstract 

delivered,  but  communicalioos  oil  lllfr  ^djjjttL 

the  tttlewere  continued  bet^ 

the  time  limited  by  the 


(m)  SOmum  v.  RHMh^ 


Letter  from  Poor  Law  CotmUssioMrs  respecting  Tithe's, 
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beld  that  under  the  circumstances  the  benefit  cf 
the  stipulation  as  to  time  was  waived  by  the 
purchaser.     Hipweli  ▼.  Knighty  1  You.  &  Coll. 
401. 

For  a  long  time  it  was  considered  that  equity 
would  not  admit  of  a  stipulation,  making  time  the 
essence  of  the  contract.  Lord  Eldon  found 
this  to  be  the  c&<ie  when  he  entered  the  Court 
(see  1  Jac.  &  Walk.  420.) ;  but  his  Lordship 
successfully  combated  it  (see  7  Ves.  265.) ;  and 
the  rule  is  now  well  established,  that,  even  in 
equity,  time  may  be  made  the  essence  of  the  con- 
tract. Levi  ▼.  Lindo,  3  Mer.81.;  IVithyv. 
Cottle,  1  Turn.  79.  But  it  is  not  decided  that 
where  there  is  no  special  stipulation  to  that  effect, 
it  can  be  made  so  by  a  subsequent  notice  that  it 
will  be  so  considetea.  Reynolds  ▼.  Nelson^  6 
Mad  26. 

Time  may  be  made  the  essence  of  the  contract, 
but  may  be  waived  by  conduct,  Hudson  v.  Ber- 
tram^ 3  Mad.  449.  as  the  right  to  a  strict  per- 
formance may  be  clearly  waivra  at  law.  Carpen- 
ter V.  Blandford^  8  Bam.  &  Cress.  575  (1). 

Time  is  of  the  essence  of  the  contract,  where 
the  subject  of  contract  is  of  a  nature  liable  to 
daily  fluctuations  in  value,  as  a  transferable 
government  security,  Doblet  v.  Rothschild  1 
Sim.  &  Stu.  590.  or  the  value  of  which  is  daily 
dimini>hing,  and  which  is  liable  to  immediate 
determination,  as  a  life  annuity,  Withy  v.  Cottle  ; 
or  in  which  the  purchaser's  object  would  gene- 
rally be  defeated  by  delay,  as  the  sale  of  a  manu- 
fiictory  or  commercial  establishment,  Wright  v. 
Howard^  1  Sim.  &  Stu.  190.  ;  or  the  good -will 
of  a  public  house,  Coslake  v.  7t7/,  1  Russ. 
380.  In  such  cases  it  is  obvious  that  adequate 
compensation  cannot  be  given  by  the  application 
of  the  ordinary  rule  upon  which  the  Court  acts ; 
and  the  lacftes  of  the  vendor,  therefore,  dis- 
charges the  purchaser.  But  the  mere  allegation 
of  the  purchaser,  that  he  wanted  the  estate  for  a 
place  ot  residence,  has  been  held  not  to  be  suffi- 
cient to  make  the  time  stipulated  for  the  deli- 
very of  possession  essential.  Boehm  v.  Wood, 
lJac.&  Walk.  419. 

In  all  the  preceding  cases,  the  complaint  of 
delay  proceeds  firom  the  purchaser.  The  case  of 
a  sale  of  a  reversion,  however,  presents  a  con- 
trary case,  (being  the  exact  converse  of  an  an- 
nuity). Such  a  sale  is  usually  made  under  the 
pressure  of  embarrassment,  for  the  purpose  df 
obtaining  immediate  pecuniary  aid ;  andt  he  con- 
tract, therefore,  could  not  be  enforced  by  a  pur- 

(1)  Bat  where  the  contract  is  under  seal,  a  suSse- 
quent  agreement  not  under  seal  made  before  breach  of 
the  agreement,  enlarging  the  time  for  performanee  of 
the  contract,  \b  itwoHd  at  law  {RippinghaU  v.  lAoyd, 
2  New.  k,  Man.  410.)  And  in  StaweU  v.  Robinson, 
1 3  Biog.  N .  C.  928.)  where  the  agreement  was  not  under 
>«ali  it  was  determined  that  a  subsequent  parol  agree- 
ment to  alter  or  enlarge  the  time  is  void.— »£n. 


chaser  who  was  not  ready  with  his  money  on  the 
day.     Newman  v.  Rodgers,  4  Bro.  C.  C.  391 

R.  J.  T. 

We  have  also  an  answer  to  this  Problem 

by  E.  A.,  in  which  he  says  :— 

The  latest  decided  case  on  this  subject,  I  be- 
lieve, is  that  of  Taylor  v.  Brown,  before  the 
Master  of  the  Rolls,  in  November  last,  who  is 
reported  to  have  held,  that  where  time  is  not  of 
the  essence  of  a  contract  to  purchase,  and  the 
contract  is  to  be  performed  within  a  time  which 
is  undefined,  and  unnecessary  delay  is  occasioned 
by  one  party  in  completing  his  title,  the  other 
has  a  right  to  limit  the  time  for  the  completion 
thereof—- and  where  time  is  not  of  the  essence  of 
the  contract,  and  no  notice  of  a  limited  time  for 
a  completion  of  the  title  is  given  by  the  pur- 
chaser, but  negociations  take  place  between  the 
solicitors  of  the  vendor  and  purchaser,  with  re- 
ference to  the  title,  and  then  the  purchaser, 
whilst  the  vendor  is  endeavouring  to  procure  and 
adduce  more  satisfactory  evidence  of  the  title, 
suddenly  by  letter  declares  that  the  contract  is  at 
an  end.  That  the  purchaser  was  bound  to  com- 
plete this  contract,  on  a  good  title  being  shewn, 
and  he  was  ordered  to  pay  the  costs  of  the  suit 
up  to  the  hearing,  the  litigation  up  to  the  hear- 
ing having  arisen  out  of  the  question,  not  whe- 
ther a  good  title  had  been  shewn,  but  whether 
the  defendant's  letter  did  or  did  not  put  an  end 
to  the  contract. 

TITHES. 
Rating  tbem  to  the  Rblibp  of  the  Poor. 

Circular  Lettbr  from  the  Secretary  to 
the  Poor  Law  Covmissioneks  to  the 
Churchwardens  and  Overseers  through  tlie 
Kingdom, 

''  Poor  Law  Commission-office,  Somerset-house. 

•*  Gentlemen, — ^The  judgment  of  the  Court 
of  Queen's  Bench  has  been  delivered  in  the  case 
of  '*  The  Queen  v.  the  Hon.  and  Rev.  William 
Capel,  Clerk.''  The  Court  has  decided  that  the 
tithe-owner  is  to  be  rated  for  his  tithes,  upon  the 
same  estimate  of  their  net  annual  value  as  is  pro- 
vided for  all  other  rateable  hereditaments,  by  the 
1st  section  of  the  Parochial  Assessment  Act 
(6  and  7  William  IV.,  cap.  96)  and  that  the 
tithe-owner  is  not  entitled,  under  the  proviso  in 
that  section,  to  any  deduction  or  allowance  cor- 
responding with  the  profits  of  occupiers  of  lands, 
houses,  &c. 

^  While  the  question  as  to  the  extent  of  the 
tithe-owners'  responsibility  was  in  dispute,  and 
with  a  view  to  prevent  unnecessary  litigation  in 
the  multitude  of  appeals  which  were  then  to  be 
apprehended,  the  Poor-Law  Commissioners  re- 
commended^ by  a  minute  of  the  8th  of  Septem- 
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ber,  I838»  that  a  single  case  should  be  selected 
in  some  one  parish  for  argument,  and  that  in  all 
other  parishes  provisional  arrangements  should 
be  adopted  between  the  overseers  and  the  tithe- 
owners,  which  would  allow  of  an  eventual  settle- 
ment of  the  payments  to  be  made  by  the  tithe- 
owners  in  conformity  with  the  principle  of  any 
decision  which  might  be  obtained  upon  the  se- 
lected ease. 

**  The  case  of  *  The  Queen  v*  Capel*  was 
eventually  selected  to  try  the  question  in  dispute, ' 
and  in  accordance  with  the  recommendation  con- 
tained in  the  minute  of  the  Poor  Law  Commis- 
sioners, the  rates  were  in  many  parishes  laid  on 
the  net  annual  value  of  tithes,  and  a  portion  only 
of  puch  rates  was  collected,  an  arrear  being  al- 
lowed to  remain  proportionate  to  the  amount  of 
the  deduction  which  the  tithe- owners  claimed. 

*'  But  rates  on  the  whole  net  annual  value 
being  now,  by  the  decision  in  the  case  of  *  The 
Queen  v.  Capel»*  determined  to  be  correct,  it 
has  become  the  duty  of  overseers  to  proceed  to 
collect  from  the  tithe-owners  any  arrears  which 
may  have  been  allowed  to  accrue  ;  and  in  future 
rates  to  assess  the  tithe-owners  on  the  whole  net 
annual  value,  and  to  collect  the  whole  rate  so 
assessed. 

*'  By  order  of  the  Board, 

'•  £dwin  Chadwick,  Secretary. 
**  To  the   Churchwardens  and  Overseers  of 
the  Poor:* 

VICE-CHANCELLOR'S   COUET— Jw/y  20. 


Williams  avd  Others  v.  the  Earl  of 

Jersey. 
Nuisance. — Acquiescence. — Injunction   to 

restrain  Action  at  Law. — Demurrer  for 

want  of  Equity, 

The  plaioti&  in  this  case  filed  their  bill  against 
the  defendant  for  a  decree  for  quiet  enjoyment  of 
certain  copper  works,  and  to  restrain  the  defendant 
from  proceeding  with  an  action  at  law. 

It  appeared  by  the  bill  that  by  a  lease,  dated 
the  26th  March,  1736,  made  between  Bussey 
Maosell  of  the  one  part,  and  Thomas  Coster, 
Joseph  Percival,  Samuel  Peicival,  and  Henry 
Barnes,  of  the  other  part,  certain  lands  situate  in 
the  parish  of  LamsfmUt^  in  the  county  of  Gla- 
morgan, part  of  tho  Briton  Ferry  estate,  were 
demised  to  the  last  named  partite  for  5 1  years, 
subject,  among  other  covenants  on  the  part  of 
the  lessees,  to  a  covenant  to  build  one  new  copper 
smdting  house  for  smelting,  making,  and  refining 
of  copper,  or  any  other  metals,  and  to  contain  202 
furnaces  at  the  least,  and  another  covenant  to  de- 
liver up  the  demised  premises  at  the  end  of  the 
term  in  a  sufficient  state  and  condition  for  smelt* 


ing,  making,  and  refining  of  copper  or  other  Bl^ 
tals,  by  them  usually  made.     The  leoor  coT^ 
nanted  to  allow  the  lessees  to  dig  on  his  land  f« 
clay  to  make  bricks,  required  for  the  foroaces,  or 
for    erecting    new    furnaces,    or    other  coDT^ 
niences  for  smelting  copper,  and  also  to  nspplf 
them  with  coal  for  the  works.     Under  this  lease 
the    White  Rock  Copper   Works  were  erected 
and  established,   and   the   smdting  of  copper 
ores  and  the  manufacture  of  copper  had  bea 
ever  since  carried  on  at  the  White  Rock  Worla 
to  the  present  time.     The  Earl  of  Jeisej  va 
seised  of  the  White  Rock  Copper  fVorktt  as  put 
of  the  Briton  Ferry  estate  to   1818,  when  be 
sold  it  to  the  present  owners.     By  soother  leist, 
bearing  date  the  1  st  day  of  September,  1756,  lod 
made  betweea  Louisa  Barbara  Mansell,  of  tke 
one  part  and  Chauncey  Townsend  of  the  otbe 
part,  and  which  is  reoted  in  and  confirmed  br 
Act  of  Parliament,  8  Geo.  3,  certain  other  he:c> 
ditaments,  situate  on  the  river  Tawe ;  also,  pus 
of  the  said  Briton  Ferry  estate  were  denused  to 
the  said  Chauncey  Townsend  for  99  vean,  U 
the  purpose  of  erecting  copper  works  thereon,  n 
pursuance  of  which  the  Middle  Bank  Worls 
were  erected,  and  are  now  iield  under  the  defend- 
ant, George  Earl  of  Jersey,  who  became  seised  or 
entitled  to  the  reversion  and  inheritance  as  part  cf 
the  said  Briton  Ferry  estate.     On  the  *!^ 
Mareh,  1828,  the  defendant  himself  eiecotedoas 
or  more  leases  of  the  said  Middle  Bank  Coffff 
Works  and  of  the  Upper  Bank  Copper  Workt^ 
with  full  liberty  to  the  lessees  to  make  and  eec: 
any  new  works  or  buildings  for  the  smelting  ef 
copper  ores  and  the  manufacture  of  copper  ai 
they   might  see.  fit.     The  said   White  Rod 
Copper  WorkSj  the  said  Middle  Bank  Cep^fr 
Worksj    and   the  said  Upper    Bank  C^pftf 
Works,  are  respectively  situate  on  Kilvey  Bak 
and  considerable  oompetitioD  in  the  trade  td 
manu£u!tare  of  copper  bad  existed  between  tl^ 
works  of  the  plaintifib  and  those  held  bv  teaanu 
of  the  defendant,  and  that  for  more  toas  100 
years  it  had  been  the  established  custom  st  SWo- 
sea  and  the  neighbourhood  to  allow  the  enctier. 
of.  copper  works,  and  the  use  and  practice  cf 
smelting  of  copper  ores  theron  without  aaj  n- 
striction  whatever,  and  without  any  oompbiBt  ci 
the  ground  of  any  alleged  nuisance  hea%  eea 
mitt^  thereby ;  and  th^  although  tbe  said  osf- 
per  works  of  the  plaintiffii  had  beSB  eOwM 
and  the  manufiKture  of  copper  fkmtfpeBii^'^ 
creased  of  late  years,,  yet  faj  the  eraSliMof  osb^ 
nies  and  other  processes  Uie  ^naoliSr  off  wai» 
and  vapour  arising  therefrom,  and'rotli  «ss  al> 
leged  by  the  s^d  defendant,  hadL  flicfed  ^ 
corrupted  his  fiums  and  bnJstuHJt  M  ^h* 
prevented  from  increasing.   1%  iSmMmmei  ^ 
the  plaint!^  had,fbr8everd}SiflE||fjiMpU^' 
works  and  ^unn&ctoriea  fin  ihoMMtv^^ 
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perat  Swansea,  called  the  Rose  WorkSf  the 
{.andon  Works,  and  the  Morfa  Works,  The 
Rose  Works  were  erected  in  1780,  and  were 
standing  apon  land  formerly  belonging  to  John 
Beniietc  Popkin,  Esq.,  deceased,  then  of  Charles 
C'lliand,  £sq.,  deeeaaed,  and  then  of  the  trustees 
of  his  will ;  and  that  the  Landore  Works  were 
erected  also  in  1780,  and  were  standing  upon 
I.'.nd  formerly  and  now  belonging  to  the  same  per-* 
^on  respectiTely,  jointly  with  the  Duke  of  Beau* 


other  part.  After  reciting  a  lease  dated  the  Isi 
of  January,  1808,  and  made  between  George 
Lord  Vernon  (a  predecessor  of  the  defendant),  of 
the  one  part,  and  Charles  Smith  and.  Henry 
Smith,  of  the  other  part,  whereby  a  messuage, 
lands,  and  hereditaments  were  demised  for  99 
years,  determinable  upon  the  death  of  the  sur- 
vivor of  three  lives,  at  the  yearly  rent  of  £2.  ; 
and  reciting  that  part  of  the  last  mentioned  land 
and  premises  being  a  convenient  spot  for  the  pur- 


tWt;  and  that  the  Morfa  Works  were  standing  impose  of  erecting  copper  works,  the  said  Charles 
upon  land  belonging  to  the  Duke  of  Beaufort,  ail ;'  Smith  and  Henry  Smith  had  agreed  with  the  said 
which  copper  works  are  situate  on  the  right  or  >' Duke  to  underlease  the  same  to  him  for  that 
Swansea  bank  of  the  river  Tawe  ;  and  that  ihej (purpose,  and  reciting  that  for  the  mutual  conve 
entered  into  the  possession  and  occupation  of  the  I  nience  of  the  said  Duke  of  Beaufort,  and  the  said 
Rose  Works  in  the  year  1821,  and  the  JLancibre ;' George  liord  Vernon,  and  the  Hon.  William 
Works  in  the  year  1838,  and  that  in  1830  theyjj  Augustus  Henry  Villiers  Mansell,  who  was  then 
erected  the  Morfa  Works,  and  have  ever  since  >'  entitled  to  the  reversion  of  the  said  premises  in 
been  in  the  oecopation  thereof,  and  had  carried  fee  simple,  expectant  on  the  death  of  the  said 
on  the  process  of  smelting  copper  ores  and  the  C^eorge  Lord  Vernon,  it  had  been  agreed  between 
manafactnre  of  capper.  That  the  defendant,  them  to  exchange  the  hereditaments  thereby  in« 
George  Earl  of  Jersey,  since  1814,  had  been  '  tended  to  be  demised  for  other  lands  and  heredita* 
seised  of  the  Briton  Ferry  estate,  situate  on  the  |  ments  belonging  to  the  said  Duke  of  Beaufort, 
left  or  Kilvey  bank  of  the  said  rirer  Tawe,  and  |  lyin*;  intermixed  with  the  lands  of  the  said  George 
01)  the  side  of  the  river  opposite  to  that  of  the  I  Lord  Vernon  and  William  Augustus  Henry  Vil- 
plaintiffs' copper  works,  and  claimed  title  to  the  :  Hers  Mansell,  in  the  parish  of  Lansamlet,  in  the 
Brt'ton  Arrjf  estate  throogh  the  said  Bussey  Man- 'said  county  of  Olamorgan,  the  said  Charles 
sell,  afterwanis  Lord  Mansell,  deceased ;  and  that '  Smith  and  Henry  Smith  demised  the  last  men- 
the  smelting  of  copper  ores  or  the  manufac-  tioned  piece  of  land  unto  the  said  Duke,  his 
ture  of  copper  bad  been  practised  and  carried  on  '  executors,  administrators,  and  assigns,  from  the 
at  the  said  works  ever  since  the  erection  ;  29th  September  then  last,  for  the  term  of  97 
thereof,  down  to  the  present  time,  by  tenants  of  { years,  wanting  two  days,  if  the  said  lives  or 
the  said  Bussey  Mansell,  and  the  several  persons ''  any  of  them   shoijdd  so  long  live,  at  the  yearly 


iaiming  nnder   him,  including  the   defendant. 


rent  of  £  11  '2.     That  in  lieu  of  the  last  mentioned' 


George  Earl  of  Jersey,  and  •the  enlargement ;  piece  of  land  so  demised  to  the  said  Duke,  it  was 
of  boch  works  had  at  various  times  been  matter  of  I  agreed  between  the  said  Charles  and  Henry 
actual  contract,  to  which  the  aforesaid  predeces-'l  Smith,  and  the  said  George  Lord  Vernon,  and 
sors  in  estate  of  the  said  defendant  had  been  par-  <  William  Augustus  Henry  Villiers  Mansell,  that 
ties,  and  the  plainttfis  and  their  predecessors  in  I  Charles  and  Henry  Smith  should  have  the  land 
the  said  Rose  Works  and  the  Landore  Works ,  taken  in  exchange  by  the  said  Lord  Vernon, 
were  induced  by  the  acquiescence  of  the  said  de-  '  That  the  said  Duke  of  Beaufort  then  proceeded 
fcndant,  George  Earl  of  Jersey,  and  of  his  prede- 'to  take  measures  for  carrying  into  effect  Am 
cessors  in  title  and  estate,  in  the  eivction  and  '  avowed  object  in  obtaining  the  said  piece 
ei>tablishment  of  the  said  last  mentioned  copper  ||  of  land,  which  contained  26  A.  2  R.  6  p.,  by 
works,  and  in  the  smelting  of  copper  ores,  and  the  I  means  of  such  exchange   as   aforesaid,  and  in 


manufactnre  of  copper  therein,  to  lay  out  very  large 
bums  of  money  in  the  improvement  and  extension 
of  the  said  works,  and  in  the  machinery  employed 
'lerein,  and  such  expenditure,  whilst  the  same 
was  in  progress,  was  well  known  to  the  said  de- 
fendant, George  Earl  of  Jersey,  and  his  said  pre- 
'lecessors  in  title  and  estate.  That  the  said  cop- 
per works,  called  the  Morfa  Works,  are  erected 
upon  land  of  the  Duke  of  Beaufort,  which  was 
derived  by  way  of  exchange  by  virtue  of  inden- 
-i.'ss  of  lease  and  release  from  the  predecessor  of 
'  le  defendant,  and  are  by  indent  ire,  bearing  date 
•lo  "215,1  of   May,     1810,    and   made   between 


order  thereto   he   entered    into    certain   agree- 
ments with    John  Vivian,    Esq.  for  demising 
to   him   18  acres,  part  of  the   said  land,   and 
with   Messrs.  Lock  wood  and  Co.  for  demising 
to  them  the  residue  of  the  same  land,  consisting 
of  8  A.  0  R.  6  P.  for  the  erection  of  copper  works 
thereon,  and  that  the  said  John  Vivian  did  ac- 
cordingly, in  1810  and  1811,  erect  upon  the  said 
1 8  acres  extensive  copper  works,  which  have  ever 
since  been  used  without  interruption  or  disturb- 
ance, for  the  smelting  of  copper  ores  and  the  ma* 
nufacture  of  copper  ;  and  by  two  several  inden- 
tures of  lease,  bearing  date  respectively  the  ]  Q^^ 
irle<»'SmhhVn7rHenry  Smith,  of  the  one  part, !'.  of  Februnr)%  18 15,  the  same  landswere  demised  by 
ind   llenrf  Charles    Duke  of  Beaufort,  of  the  II  the  said  Duke  in  conformity  with  the  said  agr^eV 
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ments,  and  by  which  leases  full  liberty  was  given 
to  the  respective  lessees  to  erect  copper  works 
without  any  limit  or  restriction ;  but  the  \ezse  to 
Messrs.  Lockwcod  and  Co.  was  afterwards  sur- 
rendered to  Henry,  now  Duke  of  Beaufort,  they 
not  having  erected  any  works,  and  those  lands 
were,   by  an  indenture  of  lease  bearing  date  the 
6th  day  of  December,  1831,  demised  by  the  said ; 
Henry  Duke  of  Beaufort  to   the  plaintiffs,  with 
full  liberty  to  make  and  erect  such  and  so  many 
buildings  and  furnaces  for  the  smelting  of  copper 
ores  and  the  manufacture  of  copper  as  they  should 
find  needful ;  and  the  plaintiffci  did,  accordingly,  i 
in  1828,  erect  and  build  upon  the  8  a.  0  r.  6  p.  j 
of  land,  copper  works  and  buildings  for  the  smelt- 
ing of  copper  ores  and  the  manufacture  of  copper, 
being  the  aforesaid  copper  works  called  the  Morfa 
JVorkSf  and  that  during  the  progress  of  such  last 
mentioned  works  and  buildings  the  said  defendant 
well  knew  that  the  same  were  being  erected  and 
made,  and  were  for  the  smelting  and  manufacture 
of  copper,  and  he  was  well  aware  of  the  delete- 
riuus  effect  on   vegetation  produced  by  such, 
manufacture;  nevertheless  the  said  defendant; 
allowed  the  plaintiffs  to  proceed  in  the  erection ' 
of  the  last  mentioned  works  and  to  expend  large 
sums  of  money  therein,  and  in  completing  and 
finishing  the  same  with  the  requisite  machinery,  i 
and  plant,  without  making  any  objection  thereto, 
and  he  acquiesced  in  and  encouraged  the  erec- 
tion of  such  works  and  the  aforesaid  expenditure, 
and  that  ever  since  the  smelting  of  copper  ores 
and  the  manufacture  of  copper,  had  been  carried 
on  in  the  Morfa  Works  without  any  interrup- 
tion, or  disturbance,  or  without  any  complaint  by  S 
or  from  the  defendant.      That  the  defendant  had 
lately  commenced  an  action  at  law  against  the 
plaintififs  in  the  Court  of  Queens  Bench,  for 
the  purpose  of  recovering  large  damages  against  \ 
the  plaintiffs,  and  that  the  Earl  filed  his  declara- , 
tion  in  such  action,  which  consisted  of  14  counts,, 
and  the  first  of  such  counts  is  in  the  words  fol- 1 
lowing,  viz«:— ''For  that,  whereas  before  and, 
during,  and  at  the  time  of   committing  of  thei 
grievances  after  mentioned,  certain  farms,  dwelling  | 
booses,  messuages,  and  premises  called  Uoyw,  | 
Creon,  Talycoha,  Uchaf,  Talycoba,  Ischa,  Tyr- : 
nest,     Gwan,  liestie,    Padew,   Glaes,   and   Sin 
Robert  Powell,  in  the  parish  of  Lansamlet,  were  I 
in  the  possession  of  Charles  Henry  Smith,  as  te- 
nant for  the  Earl,  the  reversion  being  in  the  Earl, 
yet  defendants  knowing,  &c.,  to  wit,  on  the  1st 
of  January,  1830,  and  between  that  day  and  the 
commencement  of  the  suit,  kept  and  continued 
certain  erections  and  buildingSy  furnaces^  cop- 
pers, boilers,  Jiues,  and  chimnies,  before  then 
wrongfully  erected^  and  set  171,  and  made  for 
the  purpose  of  heating,  boiling,  and  smelting 
n^jiper  and  other  ores  upon  certain  inds  con- 
tiguous and  near  the  said  several  farms,  ^r.. 


and  did  erect  and  build  certain  tHher  mctiffu, 
^c.  for  the  like  purpose  upon  the  said  kud  » 
contiguous,  &c.,  and  did  heat,  bcnl,  melt,  ad 
smelt  in  and  upon  and  with  the  said  several  cne- 
tions,  &c.,  divers  large  quantities  of  copper  and 
other  ores,  by  reason  whereof  divers  huge  qoan- 
tities   of  deleterious  and   noxious  matters,  aad 
smokes,  vapours,  and  fumes,  issued,  arose,  md 
were  emitted  from  the  said  erections,  and  spread 
and  diffused  themselves  in,  upon,  through  and 
over  the  said  farms,  &c.,  and  the  trees,  nd  the 
grass  and  herbage  then  growing  and  being  open 
the  lands,  and  the  air  upon,  over,  and  about  tame, 
and  thereby  the  several  farms  became,  and  veie 
corrupted,  and  the  said  farms  and  the  said  bads, 
and  the  soil  thereof,  and  the  walls  of  the  dvdlisf 
houses  became  and  are  impregnated,  filkd,  a&d 
covered  with  arsenic  and  other  deleterious  milten, 
and  deposits,  and  the  trees,  and  grass,  and  heib^e 
became  and  are  stunted,  blackened,  foaled,  and  a- 
jured,    by   means   of  which    the  said  Eiri  J 
injured  in  his  reversionary  estate  and  interes,'* 
and  the  said  Earl  lays  his  damages  at  £20,000., 
which    action    was    still    pending.      The  hffi 
prayed  that  it  may  be  dedared  that  the  plaia- 
tifis  are  entitled  to  use  and  practise  the  snds- 
ing  of   copper  ores   and   the    roano&etme  of 
copper  at  their  said  several  and  respective  coppff 
works    hereinbefore   mentioned    and  described, 
without  any  molestation,  intermptioii,  or  distort 
ance^  from  or  by  the  said  ddfendant,  6en|e, 
Earl  of  Jersey,  or  his  heirs  or  aangns,  aad  tb« 
the  plainti£Fs  may  be  quieted  in  the  use  sa^et' 
joyment  of  their  said  works,   and  for  an  iojiiDe- 
tion  perpetually  to  restrain  the  said  defeobtf 
from  molesting  or    disturbing  the  plaintifi  a 
quiet  and  peaceable  use  and  enjoyment  of  to 
said  copper  works,  and  the  practiee  of  smekia^ 
copper  ores,  and  mann£actiiiing  copper  tbcRiu 
either  by  prosecuting  the   said  actioD  at  k« 
against  the  plainti£&,  or   bj  commenciBg  avr 
other  action  at  law  against  them  with  icferess 
thereto ;  and  that,  in  the  meantime,  the  said 
defendant  might  also  be  restcaiDed  fiora  fordbff 
prosecuting  the  said  action  at  law  against  dv 
plaintiffs,  and  from  commencing  any  oUkerac 
at  law  against  them  in  respect  of  the 
aforesaid. 

To  this  bill  the  defendant  filed  a  Durun 
on  the  6th  Julv  last. 

That  the  said  bill  did  not  ooolttB  oAaeii 
matter  of  equity,  whereupon  tke  Gewt  eodl 
ground  any  decree  in  favour  of  the  tsii  plsn^^ 
or  give  the  said  plaintiffa  any  leliaf  ngfisM  At 
defendanta. 

Mr.  K.  Bruce  supported  &e  UL 
Mr.  Tennant  supported  die  A  mih> 
The  Vicb-Cbancbllor  said,dMtV  hekl 
knovm  the  contents  of  the  two  4t0k  icftnrf 
to  by  the  learned  counsel  for  dit  phMlb  hcfv* 


Latd  lUporti. 
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had  addressed  the  court,  he  would  not  eer- 
ily have  heard  any  of  the  arguments  in  sup- 
't  of  the  bill.  Those  two  deeds  made  a 
>t  strong  case  for  the  plaintiffs.  It  was  there- 
shewn  that  the  Duke  of  Beaufort  obtained 
land  in  exchange,  for  the  very  purpose  of 
ry  ing  on  the  copper  works  upon  the  estate, 
thought,  therefore,  this  demurrer  could  not 
sustained.      Supposing  there  had  been  no 


should  be  submitted  to  sale  by  public  auction,  in 
lots^  as  the  mode  most  likely  to  produce  the 
highest  price,  as  the  division  would  produce  a 
greater  number  of  purchasers,  to  which  the  de- 
fendant assented,  and  gave  the  plaintiff  instruc- 
tions accordingly.  The  plaintiff  prepared  parti- 
culars of  sale,  and  advertised  the  sale  to  take 
place  in  the  usual  manner  on  the  14th  of  March, 
1838.     In  the  intermediate  time  several  propo- 


t on  at  all  brought,  but  that  simply  the  Earl  [sals  were  made  to  Mr.  Rainy  to  treat  by  private 
Jersey  had  given  notice  to  the  plaintiffs  to  'contract;  and  one  party  made  an  offer  to  pur- 
ist from  carrying  on  the  works,  the  pUintiffs  chase  a  considerable  portion  of  the  ground-rents, 
Lild  have  been  entitled  to  come  to  a  court  of  j  at  JB8, 2 00.  which  was 22  years  purchase,  less  £7 2. 
lity  under  those  two  deeds,  and  ask  for  a  '  The  plaintiff  communicated  this  offer  to  Mr.  Ver- 
ree  for  quiet  enjoyment  of  the  lands  ;  or  if,  on  |i  non,  who  refused  it,  not  thinking  proper  to  abate 
contrary,  the  Earl  of  Jersey  had  thought  fit  ,the  odd  £72.  Mr.  Luxmore^  who  made  the 
Ble  a  bill  in  this  court  to  restrain  the  plaintiffs  offer,  then  determined  to  wait  the  issue  of 
:n  carrying  on  the  copper  works,  and  the  pre- jj  the  auction.  Another  offer  of  £20,000.  was 
It  plaintiffs  should  have  filed  a  cross  bill,  set- li  made  to  the  plaintiff  for  the  whole  by  Mr.  Baker f 
j^  forth  the  same  &cts  as  the  present  bill  did,  I' a  solicitor,  whose  client  afterwards  became  the 
'  court  could  do  no  otherwise  than  dismiss  the  purchaser.  This  the  plaintiff  also  communi- 
t)ie  Earl's  bill,  and  make  a  decree  for  quiet  cated  to  the  defendant,  who  also  refused  it. 
in'ment  in  the  cross  bill.  Although  he  ad-  A  few  days  before  the  time  appointed  for  the 
tted  the  authority  of  the  case,  Edwards  v.  'I  sale,  Mr.  Baker  went  to  the  solicitor  of  the 
iwards  (a),  cited  by  the  learned  counsel  who  '  defendant,  and  they  both  went  to  the  defendant, 
^uedinsupportof  the  demurrer,  yet  be  thought  and  on  the  10th  March,  and  concluded  a 
tt  case  not  applicable  to  the  present,  as  this  |  bargain  for  the  whole  at  £21, .500.  The  auction 
i  not  only  sought  to  restrain  an  action  at  law,  was  in  consequence  declared  at  an  end,  and  the 
t  further  prayea  for  a  decree  for  quiet  enjoy-  plaintiff  claimed  his  commission  upon  this  sale 
'111  of  the  lands  in  question. 
Demurrer  overruled, 

Mr.   K,  Bruce  then  moved  for  the  common 
unction  to  stay  the  trial  of  the  action  at  law, 
d  asked  leave  to  give  a  notice  of  the  motion 
extend  the  common  injunction. 
Order  made  accordingly. 


)URT  OF  QUEEN'S  BENCH.— /u/y   13. 
SittingM  at  Nisi  Prius. 

RAllVT  V.   VERNOff. 

rcTioNEEB*9  charges  for  Commission  and 
expenses. —  Whet  iter  an  Auctioneer  is  en- 
^ihd  to  commission  upon  the  sale  of  pro- 
ty  that  he  has  advertised  for  sale  by 
die  atietioHf  and  the  Vendor's  Solicitor 
\akesa  sale  by  private  contract. 

his  was  an  action  brought  by  Mr.  Rainy, 
iiuctioneer,  of  Regent-street,  to  recover  from 
lefendant  the  amount  of  his  commission  upon 
in  ground  rents,  which  the  plaintiff  had  em- 
red  him  to  sell  by  public  auction. 
h  fV,  Follett,  for  the  plaintiff,  stated  that 
defendant,   who  was  the    owner  of    some 
ind  renta,  had  endeavoured  to  effect  a  sale  of 
>«  but  did  not  succeed.     He  then  applied  to 
tkintiff  to  sell  them,  who  advised  that  they 


(a)  I  Jac  Rep.  396. 


by  private  treaty,  which  the  defendant  refused  to 
pay,  by  reason  that  he  had  not  effected  the  sale ; 
and  the  plaintiff  brought  the  present  action  to 
recover  the  amount,  and  the  ddendant  paid  into 
Court  a  sum  of  money  in  the  nature  of  compen- 
sation for  the  plaintiff's  labour. 

Evidence  was  given  establishing  the  facts  as 
stated  for  the  plaintiff,  and  showing  the  custom 
and  established  usage  of  the  trade,  that  under 
the  circumstances  the  plaintiff  was  entitled  to  his 
regular  commission  as  if  he  had  sold  the  property. 

Lord  Dbnman  left  the  case  to  the  jury — 
whether  there  was  such  a  custom  or  usage,  and 
whether  the  defendant  must  be  presumed  to  have 
known  it. 

Verdict  for  the  plaintiff  for  the  full  amount  of 
his  commission. 

Sittings  in  Banco. 
June  14. 

MORRIS  V.  KINO. 

Warrant  of  Attorney. — Scirb  facias. — 
WhetJier  execution  may  issue  upon  a  judg-- 
ment  more  than  one  year  old^  with  the  con-- 
sent  of  the  defendant j  without  a  scire  facias 
to  revive. 

In  this  <^e  the  defendant  had  signed  a  war- 
rant of  attorney,  to  secure  an  admitted  debt  du« 
to  the  plaintiff,  and  on  the  31st  October,  1834, 
judgment  was  entered  up.      On  the    lat   May 
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lastt  execution  was  issued,  previous  to  which  the . 
defendaut,  in   the  presence  of  the  attomies  for 
hoth  parties,  signed  the  following  consent,   to 
save  the  expence  of  a  scire  facias : — 

^'  I  admit  that  there  is  due  to  the  plaintiff,  on 
my  warrant  of  attorney,  jBlI44.  12«.  bd.  for 
principal  and  interest,  and  I  consent  to  his  issuing 
execution  on  the  judgment  signed  thereon,  not- 
withstanding there  may  have  been  no  execution 
within  a  year  and  a  day/' 

A  fiat  in  bankruptcy  had  issued  against  the 
defendant,  but  the  assignees  did  not  appear,  al- 
though they  in  fact  were  the  moving  parties. 

Mr.  Butt  obtained  a  rule  nm,  to  set  aside 
the  writ  of  execution,  with  costs,  on  the  ground 
of  irregularity,  it  being  an  execution  issued  upon 
a  judgment  more  than  one  year  old,  without  a 
tcire  facias  having  previously  issued  to  revive 
the  judgment. 

Sir  fV,  Follett  now  showed  cause  against  the 
rule,  and  said  the  question  was,  whether,  with 
the  defendant's  written  consent,  the  execution 
was  not  regular.  The  case  of  Morris  v.  Jones  (a), 
determined  that  under  such  circumstances  a  scire 
facias  is  unnecessary. 

Mr.  Butt  supported  the  rule,  upon  the  ground 
that  the  consent  was  not  such  as  is  required  by 
law.  It  should  have  been  in  the  warrant  of  at- 
torney to  justify  an  execution  upon  a  judgment 
more  than  a  year  and  a  day  old,  without  a  scire 
facias  having  previously  issued,  and  cited  His- 
cocks  V.  Kemp  (6). 

Lord  Denman  mentioned  Heath  v.  Brind' 
ley  (c),  and  observed,  that  supposing  the  plain- 
tiff bad  told  the  defendant  he  was  going  to  issue 
a  scite  faciaSy  and  the  defendant  had  requested 
him  not  to  do  so,  as  he  would  consent  to  execu- 
tion, would  not  that  be  sufficient  ? 

Mr.  Butt  submitted  that  it  would  not  in  this 
case,  it  being  given  immediately  before  the  fiat 
was  issued,  and  was  done  with  the  view  to  a  per- 
formance. 

Lord  Denman  said — I  do  not  see  why  the 
arrangement  made  between  these  parties,  to  save 
expense,  may  not  be  carried  into  effect.  It  is  a 
proceeding  between  debtor  and  creditor,  and  we 
have  no  third  parties  before  us  whose  interests 
might  be  involved,  as  was  the  case  in  Heath  v* 
Brindley.  There  is  no.  fraud  shewn  on  the 
part  of  the  defendant. 

The  rest  of  the  Court  concurred. 

Rule  discharged  with  costs. 


(a)  Barn.  &  Adol.  573. 
{b)  8  Adol.  k  Ellis,  676. 
(c)  2  id.  365. 


COURT  OF  COMMON  PLEAS-Jufy  14. 


Sittings  at  Ntsi  Prius. 
Special  Jury. 

MOXHAV   V.    COLENAFf. 

Charter  Party. — Guaranter  for  its  ]xr 
farmance  by  the  Captain, 

This  was  an  action  on  a  guarantee  for  the  oa 
performance  of  the  covenants  in  a  charter-p3«tt 

The  plaintiff  was  a  biscuit-baker  and  sbp 
owner.     The  defendant  was  a  partner  in  the ' 
of  Sir  C.  Price  and  Co.,  bankers.     One  Csp: 
Gillies,  a  master-mariner,  having  agreed  to  &r. 
a  vessel  called  the  Asia^  belonging  to  the  pi 
tiff,  from  London  to  the  East  Indies^  the 
fendant,  who  had  a  share  in  the  adventure,  ag 
to  guarantee    the  performance    of  the  el 
party  by  Captain  GiiUes.     The  ship  in  qoesti 
had  been  purchased  by  the  plaintiff  for  £5fi"'^ 
after  which  he   expended  a    considenble  a 
upon  repairs  of  her.     By  the  terms  of  the 
ter  party  Captain  Gillies  bound  hiniaelf  to 
£4,000.    per  annum  freight,   to  d^ver  op 
stores  at  the  end  of  the  voyage  ;  to  defrar 
necessary  expenses  ;  and  if  the  ihip  sosta: 
any  damage  from  her  voyage,  to  repair  the  t 
at  his  own  expense.    The   ship    sailed  in 
beginning  of    1828,  and  reached   her  ota 
destination  in  safety.     On  her  boroeward  to^ 
however,  she  stranded  in   Table^bay^  afri 
fered  considerable  damage.     Upon  arriving  it>  I 
port  of  London^  she  was  taken  to  the  ts^ 
Messrs.   Green^   Ingram^  and    Co,,  <o  bej 
paired,  but  it  did  not  appear  distinctly  wbij 
by  direction  of  plaintiff  or  of  CapttMui  Gt2l 
Some  repairs  were  done  to  her  to  the  anoct 
£1,500.,  but  upon  a  further  examioalion  d 
timbers  they  were  found  to  be  so  defective. 
it  was  advisable  to  sell  the  vessel  for  what 
would  fetch  to  break  up.     It  would  have 
from  £4,000.  to  :)&5,000.  to  repair  the  da 
done.    The  vessel  having  been  insared  both 
the  Mutual  Marine  Indemnity  office  sal 
with  a  Scotch  office,  to  the  amount  of  £7,~ 
the  vessel  being  valued  at  JB 1 0,000^  anm 
received  from  those  offices  for  the  aveiage 
amounting  to  JC2,990. ;  and  the  presan 
was  brought  to  recover  the  amocml  of  the 
ence  between  that  sum  and  the  sam  it  wwM 
to  repair  the   damage   done.    The 
originally  included  the  amount  of 
(£4,000.)  and  the  value  of  soBM 
upon  these  points  the  plaintiff's  dda 
quently  satisfied ;  and  therefore  Am 
in  dispute  was  confined  to  the  dsSm  fer 
The  defence  set  up  was  that  the  ^~  '    "^ 
clined  to    have  the  ship  riepihfl^ 
found  that  she  was  rotten,    adi  Art  hi 
therefore,  by  his  conduct 
lies  from  this  part  of  his 

Verdict  for  the  plaintiff— OlMflK  £l.t5X 
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PREROGATIVE  COURT. 


Will  op  Robert  Sheriffs, 
nbw  will  act. 

TERLIVBATIONS    UNATTESTED,    hoW  far  od 

mitted. 

In  this  case  the  deceased  had  made  a  codicil  to 
i  \»ill,  by  which  he  had  given  a  legacy  of  £50. 

two  servants •  Upon  the  will  being  brought 
10  Court  for  probate,  an  interlineation  ap- 
ared   in  the  codicil  of  the  words  ^*  each  of," 

which  the  servants  were  given  £50.  a  piece, 
(i  without  those  words  they  could  only  daim 
30.  between  tbem.  This  interlineation  was 
Attested,  nor  could  it  be  ascertained  when  it 
IS  made. 

Dr.  Curteis  moved  for  probate,  on  behalf  of 
i  executors,  with  the  interlineation. 
The  reeiduary  legatee  consented  to  the  motion. 
Sir  H.  jBNftER  thought  the  probability  was, 
the  interlineation  was  in  the  hand^writing  of 
i  deceased,  that  it  was  made  before  he  executed 
i  codicil,  and  that  consequently  the  statute  was 
tisfied. 
Probate  granted  with  the  interlineation. 

SOLVENT  DEBTORS'  COURT— ilw^.  8. 


now  an  action  pending*  against  Smith  for  the  im- 
prisonment (vaidener  had  undergone,  and  the  ap- 
plication was  made  lest  the  existing  vesting  order 
shonld  be  any  obstacle  to  the  trial. 

Mr.  Commissioner  Law  declared  that  the  only 
way  to  get  rid  of  the  vesting  order  was  to  pro- 
nounce it  ipso  facto  null  and  void.     It  was  quite 
'  clear  the  act  would  not  assist  the  party,  and  that 
'  common  sense  must  bo  consulted  in  granting  the 
application.     He  would  grant  a  rule  nut  on  an 
I  affidavit  of  the  attorney  of  the  law  proceedings 
mentioned  in  the  affidavit  of  Gardener. 


August  11. 

JOHK   GlBLBTT*8   CaSE. 

OvBRSBBR  committed  to  Newgate /or  De^ 

falcation, — Whether   upon    the  Ineolvent 

appipinp  to  be  heard  vpon  his  petition  such 

defalcation  shall  be  eonmdered  a  breach  4f 

trust?  , 

We  have  before  noticed  the  facts  of  this  case  (a). 

The  insolvent  now  came  up  from  Newgate  to 

be  heard  upon  his  petition,  and  was  opposed 

by  Mr.  Wchdroffe,  on  the  part  of  the  overseers 

of  the  parish  of  Nortbolt,  near  Harrow. 

He  had  applied  some  time  ago  to  be  discharged 
on  sureties,  but  the  application  was  refused. 

Richard  Henry  Bowery,  clerk  to  Messrs. 
Richards  and  Woodbridge,  of  Uxbridge,  who  were 
the  solicitors  for  the  present  churchwardens  of 
Northolt,  stated  that  the  insolvent  was  the  late 


Joseph  Gardener's  Case. 
&ST1XO  Order. — Whetlier  the  vesting  order 
ran  be  dismissed  fcithovi  tlte  consent  of  the 

Creditor  obtaining  it? — Or,  whether  <Ae '| overseer  of  the  parish,  and  had  been  committed 
y . ^ j^^i —  -M  — ii^^j^.^:j  0  Ij^  Newgate  for  a  defalcation  in  hisaccounts.    He 


Court  can  declare  it  null  and  void  ? 

Mr.  Nichols  applied  to  dismiss  a  vesting  or- 

obtained  by  a  person  named  Smith,  under  sin- 
lar  circumstances. 
It  appeared  that  Gardener  had  been  sued  in 

Small  Debt  Court  at  GIcmcei/«r,  and  had 
in  taken  in  execution,  and  some  time  after- 
rds  Smithy  who  was  at  the  time  the  detaining 
iiicor,  obtained  a  vesting  order  under  the  com- 
Lsory  clause.  Proceedings  were  subsequently 
>pted   In  the   Court  of  Queen* s  Bench^  and 

execution  and  judgment  had  been  set  aside 
!i  costs. 

Mr.  Commissioner  Law  said  he  was  as  ready 
my  man  to  apply  common  sense  to  an  act  of 
rliamenty  but  there  was  a  difficulty  in  the  case. 
e  37th  section  provided  that  no  vesting  order 
»uld  be  vacated  without  the  consent  of  the  cre- 
:>r  who  had  obtained  it,  and  it  was  quite  clear 
would  give  no  consent  in  this  case.  It  was 
rposed  that  the  proceedings  on  vesting  orders 
>r])d  be  '^  immortal,"  and  after  considerable 
<ible  the  only  amendment  that  could  be  pro* 
>»d  was  that  they  should  be  dismissed  on  the 
isent  of  creditors. 

Mr.  Nichols  remarked  that  unless  the  court  in- 
['.rcd  this  case  was  likely  to  be  *'  immortal"  as 

consent  could  be  got  fiom  Smith.     There  xvaa 


had  been  a  small  farmer  in  the  parish.  In 
April  last,  the  accounts  of  the  insolvent  were 
audited,  and  he  admitted  the  balance  against 
him  to  be  £56.  5s.  3^t/.  In  May  he  was 
summoned  before  the  justices  at  Uxbridge, 
and  the  balance  demanded.  He  then  said 
he  had  made  use  of  the  money,  and  could 
not  pay  it.  A  warrant  of  distress  was  issued 
against  his  goods,  but  his  landlord  had  distrained, 
and  a  warrant  for  his  commitment  to  Newgate  was 
made  out,  and  since  the  I  Ith  of  June  he  had  been 
confined. 

The  insolvent  pleaded  poverty. 

Mr.  Woodroffe  contended  thstt  the  insolvent 
had  committed  a  breach  of  trust,  and  the  excuse 
of  poverty  could  not  be  allowed.  His  learned 
friend  seemed  to  regret  that  the  insolvent  had  been 
elected  to  the  office ;  he  had,  however,  been  ap- 
pointed in  rotation.  The  parish  had  felt  it  their 
duty  to  oppose  by  way  of  example,  and  it  was  no 
excuse  to  plead  poverty  for  rc^bing  a  parish  of 
56/.,  neither  was  it  to  plead  a  large  family.  He 
asked  for  a  judgment  for  the  offence  committed. 

Mr.  Cooke  addressed  the  court  on  the  part  of 
the  insolvent,  urging  his.  great  distress,  his  large 
family,  and  the  misfortune  he  had  in  being  ap. 

(a)  Ante,  p.  189. 
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pointed  the  overseer.  The  poor  man  had  Ae^  ^ 
elected  his  business,  had  lost  his  wife,  and  had 
now  seyen  children  in  the  poor-house.  He  sub- 
mitted that  a  mere  deficiency  did  not  constitute  a 
breach  of  trust.  The  insolvent  had  been  two 
months  in  Newgate,  a  period  which  satisfied  some 
felonies,  and  he  had  been  subject  to  the  same  re- 
gulations as  the  other  prisoners,  debarred  from  the 
visits  and  enjoyments  of  persons  confined  for  debt. 

Mr.  Commissioner  Law  said  the  only  question 
he  had  to  decide  was,  whether  the  insolvent  had 
committed  a  breach  of  trust.  If  he  knew,  when 
he  spent  the  money,  that  it  was  not  his  own,  he 
was  committing  a  fraud  ;  and  the  circumstance  of 
his  being  a  poor  man  made  it  clear  to  him  that  he 
knew  he  was  spending  what  was  not  his  own,  and 
he  considered  himself  bound  to  say  that  the  in- 
solvent had  broken  the  trust  reposed  in  him.  He 
adjudged  the  insolvent  to  an  imprisonment  of  six 
months  from  the, date  of  the  petition. 

The  insolvent  was  remanded  to  Newgate. 

Mr.  Wbodroffe  said  that  he  was  instructed  to 
deny  the  power  of  the  court  to  entertain  the  case 
on  the  commitment,  but  he  considered  that  the  in- 
solvent had  a  locus  standi  to  be  heard. 


INSOLVENT  DEBTORS'  COURT— ^w^.  12. 

The  vacation  was  appointed  to  commence  on 
Saturday  next ;  but  there  is  now  a  great  number , 
of  cases  to  be  heard,  and  the  sittings  cannot  be 
concluded  until  the  latter  part  of  next  week. 
There  has  been  no  diminution  of  business  since 
the  ^'  Abolition"  of  Imprisonment  for  Debt, 
and  the  measure  which  her  Majesty  two  years 
ago,  on  the  prorogation  of  Parliament,  was  made 
to  hail  with  *'  lively  satisfaction,"  has  not  rea- 
lised the  benefits  vaunted  by  its  promoters.  Too 
much  praise  cannot  be  rendered  to  Mr.  Com- 
missioner Law,  for  his  great  exertions.  His 
health,  it  is  feared,  will  be  impaired,  as  he  has 
frequently  sat  in  Court  to  seven,  eight,  and  nine 
o'clock  at  night,  and  then  only  a  portion  of  his 
labours  have  been  performed.  He  has  more 
than  once  said  that  the  vacation  will,  till  nearly 
its  conclusion,  be  no  holiday  to  him.  The 
other  Commissioners  will  shortly  return  from 
their  respective  circuits,  and  the  Court  will  sit 
once  a  week  to  hear  bail  cases. — Morning 
Herald, 


NORFOLK  CIRCUIT. 
Cambridge,  July  29. 

8HARP  V,  KBED. 

Falbb  Imprisonubnt.— Pon;^  of  tAe  Cow- 
mmwners  cf  Land  and  Assessed  Taxes 
ovfT  their  Collectors  when  defaulters,  under 


8  Geo.  IV.  c.  eO.-'WhetkBr  they  can  c,i 

rest  and  imprison  a  defaulter  who  Adj  rj\ 

scondedf  and  is  Hving  in  €moiher  district. 

This  was  an  action  brought  by  the  plamt: 

against  the  defendant,  to«rcco?er  damages  fcri^ 

alledged   false    imprisonment.      The  defcock 

pleaded  not  guilty. 

Mr.  Andrews  stated  the  case  for  the 
In  1837  the  plaintiff  was  appointed  co'..«^ 
of  the  land  and  assessed  taxes  for  one  of 
parishes  in  Cambridge,  and  in  May,  \^Si\ 
absconded  with  ^6600.  of  the  public  mooev 
accounted  for.  The  defendant  is  one  of 
commissioners  for  the  afl^rs  of  taxes  in 
Cambridge  district,  and  he  and  three  other 
missioners,  shortly  after  the  plaintiff  abscooi* 
issued  a  warrant  for  his  apprehension,  and  an 
ther  warrant  for  the  seisure  and  sale  of  his  go* 
The  plaintiff  not  being  found,  the  commissive 
offered  a  reward  of  JB50.  for  his  apprebcDsifl 
In  May  last.  Steam,  a  police  officer,  had  c.*e 
vered  that  Sharp  was  residing  at  CKehenba! 
He  forthwith  saw  the  defendant,  and  wiksi  i^ 
if  he  should  go  and  take  him  at  Chdteihia 
The  defendant  replied  he  thoi^t  it  ren  fci' 
able,  but  he  would  not  guarantee  any  cxpea* 
at  the  same  time  he  thought  the  jC50.  reward  i 
still  in  force.  The  officer  went  to  CliebeoM 
One  Mr.  Porter  was  described  to  him  as  livia^ 
the  town,  and  answering  the  account  be  I 
given  of  the  defaulter,  and  this  Porter  of  Ch 
tenham  proved  to  be  Sharp  of  Cambridge-  Sw 
produced  his  warrant,  took  him  into  costody.  i 
brought  him  to  Cambridge,  where  he  lodg^^ " 
in  Her  Majesty's  gaol.  After  the  plaini^*i 
sconding  the  commissioners  sold  his  prop^:^ 
which  realised  ^6150.,  thus  reducing  the  ar:« 
of  his  debt  to  the  Crown  to  the  stun  of  £\y. 
Mr.  Andrews^  for  the  plaintiff^  contends  i 
the  arrest  at  Cheltenham  was  whotty  Ok^! 
The  statute  under  which  the  warrant  iasoed. 
Geo.  IV,  c.  60,  only  empowers  commias.  /■ 
"  in  their  respective  districts  to  imprisM* 
faulters.  The  Cambridge  commissioDeis  b< 
no  jurisdiction  beyond  the  14  paji^es  cf  ' 
town,  the  arrest  was  unlawful,  and  the  subwci^ 
detention  unjustifiable.  Besides,  the  ^^\ 
was  imprisoned  under  a  warrant  which  (Stc^ 
him  to  be  detained  until  he  pud  the  ««= 
£600.,  whereas  only  £450.  was  now  dne  » 
him. 

Aldbrsok,  B.,  was  cleaiiy  of  opbtoo  'J 
the  defendant  was  not  liable.  The  warrant «« 
good  and  valid  warrant  at  the  txnM  tt  was 
cuted  by  the  defendant  and  the  other 
sinners ;  and  with  respect  to  the  Yetbal  i^^^ 
tions  supposed  to  have  been  gnta  by  the 
dant  to  the  constable,  it  only  amoanled  to  tir» 
that  the  defendant  left  the  offieer  to  act  q^r  i 
own  responsibility,  reminiKng  hhn,  indeed,  cf  ■' 
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irard,  but  refusing  to  pay  any  of  the  expenses 
be  incurred.  Besides,  even  if  he  had  desired 
e  constable  to  arrest  the  plaintiff  at  Chelten- 
01,  he  most  be  understood  to  have  meani  it  to 
done  by  legal  means,  which  would  be  by  ap- 
ling  to  the  Cheltenham  commissioners  for  their 
L  With  respect  to  the  plaintiff  having  paid  a 
rtion  of  the  £600.,  that  afforded  no  ground  of 
don,  as  he  was  not  now  detained  for  the  whole 
in»  but  for  the  balance ;  and  he  would  be  en- 
led  to  his  liberty  as  soon  as  he  had  paid  the 
iidue. 

Verdict  for  the  defendant,  with  liberty  to  the 
lintiffto  move  to  enter  »  verdict  for  him  if  the 
mrt  above  should  think  that,  under  the  cir- 
nstaoces^  it  ought  to  be  so  entered. 

HOME  CIRCUIT. 


Guildford f  August  7, 

PKIXSON  AIVDANOTBERV.  SNOW  AND  ANOTHEB, 

I5T  Stock  Companies. — Mstrofolitan 
Parcels  Delivery  Compaky.— -Liabi- 
LiTv  of  Directors  and  Sharbholdrrs 
for  goods  supplied  for  the  use  of  the  Com- 
pany, 

Ibis  was  an  action  brought  by  the  plaintiffs, 
illiam  Hopkinson  and  Thomas  Burrowes, 
uDst  the  defendants,  John  Rowe  Snow, 
muel  Baldwin,  John  Chancellor,  John 
tntf  and  Thomas  Nunn,  to  recover  £143. 14s. 
goods  sold  and  delivered  by  the  plaintiffs  to 
i  defendants,  at  their  request. 
The  defendant,  John  Rowe  Snow,  pleaded 
n  assumpsit,  upon  which  issue  was  joined. 
The  other  defendants  suffered  judgment  by 
ault. 

Mr.  Petersdorff  opened  the  pleadings,  and 
ted  that  the  plaintiffs  were  corn-factors,  and 
'  defendants  were  shareholders  in  a  company, 
led  the  Metropolitan  Parcels  Delivery  Com- 
ly,  that  had  been  established  in  London,  and 
'■  question  was  the  amount  of  damages  to  which 
^  parties,  who  had  let  judgment  go  by  default, 
re  liable,  supposing  the  defendant  Snow, 
}uld  be  held  to  be  liable  to  the  action.  The 
'cndant  Snow  was  the  principal  projector  of 
s  Company — a  place  was  taken  for  carrying  on 
:ir  business,  in  the  Goswell-street«road,  where 
'.  plaintiffs  had  supplied  com  to  the  value  of 
143.  \4s, 

John  Cubley  deposed  that  he  was  a  share- 
Ider  in  the  company  in  question,  and  had  held 
nself  out  as  a  director,  be  gave  orders  to  the 
iin tiffs  for  the  loan. 

Mr.  Ogle  objected  that  the  evidence  of  this 
tness  ought  not  to  be  received,  inasmuch  as 
was  interested  in  the  cause.  The  effect  of 
*  evidence  would  tend  to  shift  the  res|)on8i- 
itv  from  himself  to  another. 


GuRNBY,  B.  said,  that  at  the  same  time  the 
witness  would  .fix  himself.  He  did  not  think 
he  ought  to  reject  the  evidence. 

The  witness  then  proceeded  to  state  that  com 
to  the  amount  now  sought  to  be  recovered  by 
the  plaintiff  was  sent  to  the  company^s  station 
in  Goswell-street. 

Cross-examined — Witness  had  ten  shares  ia 
the  Metropolitan  Parcels  Delivery  Company. 
It  was  first  formed  in  September,  1 839.  Some 
of  the  proprietors  of  the  company  held  a  meeting 
at  the  Exeter  Hall  Hotel,  and  they  considered 
it  a  good  speculation,  and  resolved  that  the  com- 
pany should  be  formed  forthwith.  They  did  not 
commence  business  until  January,  1840.  They 
took  a  station  at  331,  Strand,  the  lower  part 
was  intended  for  parcds.  Thev  began  on  the 
1st  January  to  carry  parcels,  and  had  horses  and 
carts.  The  Strand  station  was  the  central  one* 
They  had  another  at  Whitechapel,  and  there 
were  five  out-stations.  Witness  signed  the  deed 
about  November  last.  The  house  in  the  Strand 
was  taken  by  a  provisional  committee  of  directors. 
Snow,  Nunn,  Hunt,  and  Adams.  Witness  met 
Snow  at  the  meetings  of  this  committee. 

Mr.  Charles  Gwillim  Jones  deposed  that  he 
a  solicitor  in  Gray*s  Inn-square,  and  was 


was 


concerned  for  the  parties  who  sought  to  establish 
the  Metropolitan  Parcels  Delivery  Company. 
The  defencUnts,  Snow,  Adams,  Cubley,  Hunt, 
and  other  gentlemen  were  present  at  the  first 
meeting  that  took  place  upon  the  subject.  The 
defendants,  Baldwin  and  Chancellor,  came  in 
subsequently.  The  first  meetins  took  place  in 
September,  1839,  at  Exeter  Hall,  Strand.  Re- 
solutions were  passed  at  that  meeting,  that  the 
company  should  be  formed  forthwith,  and  Mr. 
Snow,  Mr.  Mann,  Mr.  Adams,  and  some  other 
gentlemen,  were  appointed  as  a  committee  to  act 
on  behalf  of  the  company,  and  to  carry  out  its 
objects.  It  was  resolved  that  a  capital  of 
1)50,000  should  be  raised  by  5000  shares  of 
£10  each.  Mr.  Snow  took  an  active  part  in 
the  proceedings  all  along.  He  took  30  shares, 
and  gave  a  check  for  S60  for  the  amount  of  the 
deposits  upon  them.  He  was  also  at  every 
meeting  of  the  committee  up  to  the  month  of 
October,  when  Baldwin  and  Chancellor  took 
shares.  They  took  Sadler's  repository,  and 
kept  horses  there,  when  Snow  attended  and  took 
an  active  part.  Witness  thought  Snow  attended 
the  meeting  in  the  first  week  oi  April  last,  but 
he  did  not  attend  afterwards. 

Cross-examined  by  Mr.  Ogle — ^The  company 
is  not  now  in  existence.  It  is  joined  with  the 
London  Parcels  Delivery  Company.  Should 
say  that  the  company  was  insolvent  in  the  month 
of  May.  In  the  month  of  October  the  defendant 
Snow  resigned  his  appointment  of  trustee,  and 
from  that  time  he  did  not  attend  any  of  the 
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meetings.  A  deed  of  partnership  was  drawn  up, 
bat  Mr.  Snow  refused  to  sign  it ;  but  he  did 
not  assign  as  a  reason  for  not  doing  so  that  he 
had  no  interest  in  the  company  ;  but  of  the 
5000  proposed  shares,  not  more  than  400  were 
taken  up  ;  and  at  a  meeting  of  the  shareholders 
that  was  held  in  April,  the  defendant  wished  to 
know  how  he  could  get  rid  of  his  shares,  as  he 
said  a  fresh  call  of  x2  had  been  made,  and  he 
did  not  pay  it.  The  resolutions  for  the  formation 
of  the  company,  and  the  conditions  upon  which 
it  was  to  be  established,  were  then  read.  Baldwin 
kept  Morley*s  Hotel,  and  is  a  man  of  property. 
Chancellor  is  an  omnibus  master,  and  a  respect- 
able man. 

Mr.  Petersdorff  BAii  this  was  the  case  hr  the 
plaikitifT. 

Mr.  Ogle  then  addressed  the  court,  and  said 
that  his  defence  to  this  action  was  one  purely  of 
law,  and  be  was  prepared,  confidently,  to  submit, 
thai  the  defendant,  Mr.  Snow,  was  not  so  con- 
nected with  this  company  as  to  render  him  liable 
to  the  payment  of  this  debt,  that  had  no  doubt 
been  incurred  on  their  behalf.  He  submitted 
that,  although  the  defendant  held  shares  in  the 
company,  he  would  only  have  been  liable,  sup- 
posing the  company  had  been  established  upon 
its  original  footing  of  5,000  shares  being  issued. 
Instead  of  that,  however,  it  appeared  that  only  a 
Tery  small  number  of  shares  had  been  issued,  and 
there  was  no  proof  that  the  defendant  was  aware 
of  this  deviation  from  the  original  plan,  and  still 
consented  to  continue  his  liability  ;  and,  besides 
that,  it  appeared  that  the  defendant  bad  refused 
to  sien  the  deed  of  partnership,  and  alter  the 
month  of  October  he  withdrew  himself  altoge- 
ther from  the  management  of  the  affairs  of  the 
company.  He  contended  that  Mr.  Snow  was 
not  a  partner,  and  unless  he  was  a  partner  in  May 
he  was  not  liable.  Fox  v.  Clifton  (a)  is  in  point. 

GuRiTBY,  B. — Is  there  a  provision  that  the 
company  shall  not  be  formed  till  a  certain  amount 
of  capital  is  paid,  although  a  partnership  has  com- 
menced ?  Fiee  v.  Latfy  Afison  (6) ;  Pitehford 
▼.  Davis  (e).     The  case  is  not  proved. 

Mr.  Ogle  said  the  case  of  Pitchford  v. 
DamSy  was  an  action  of  a  precisely  similar 
character  against  a  shareholder  in  a  projected 
company,  and  on  which  it  had  been  distinctly 
laid  down  by  Lord  Ahinger  and  Mr.  Baron 
JParAe,  that  a  shareholder  could  not  be  made 
liable  for  the  contraets  that  were  entered  into,  un- 
less it  was  shewn  that  the  principles  upon  which 
the  company  was  originally  esteblisbed  had  been 
fulW  carried  out  in  every  respect,  or  that  the  de- 
fendant, as  ft  shareholder,  was  aware  of  any  de- 
viation ^at  had  been  made  in  them. 


(a)  Moo.  &  Ry.  676.        (h)  7  Bam.  &  Cress.  400. 
(e)  5  Mee.  St  Wels.  0. 


GuRNBY,  B.,  expressed  his  opinion  tbat  t^ 
present  one  was  of  exactly  that  character.  TT- 
defendant  said  that  he  consented  to  become  ]ml 
jf  the  company  if  5,000  shares  had  beensobi.Li 
as  400  had  been  disposed  o(  and  the  cots^r 
began  business  with  a  capital  of  800/.,  instea*!  - 
what  they  would  have  derived  from  the  5,^^^ 
shares,  he  did  not  admit  his  tiabiiity  as  a  shin 
holder. 

Mr.  Petersdorff  thought  thai  the  evidence  ^ 
sufficient  to  warrant  the  belief  that  the  dcfeoL; 
was  aware  that  all  the  original  conditions  haii  -  ' 
been  fulfilled  when  the  company  was  estabHsbrf 
and  that  he  was  liable  as  a  aharefaolder  in  the  ::j 
dertakittg. 

GuRKBY,  B.,  thought  the  evidence  wis  ci 
sufficient.  The  question  was,  whether  the  djt  j 
tors,  having  carried  on  the  company  npon  ai  u 
tally  different  principle  to  that  pn^xised  br  ts 
resolutions  for  its  formation,  and  to  the  prosptcii 
that  had  been  issued,  could  bind  the  de£efi4B 
to  their  acts. 

Mr.  Petersdorff  WL^  in  that  case  he  had  betu 
elect  to  be  calted. 

GuRNBY,  B.,  then  said  that  if  he  pleased  t 
might  elect  to  be  nonsuited,  bat  if  the 


to  the  jury,  he  should  feel  it  his  doty  to  &« 
them  to  find  for  the  defendant. 

Mr.  Petersdorff  asked  to  have  leave,  as  h  «^ 
a  question  of  law,  to  move  the  ooiirt  to  enters  vM 
diet  for  the  plaintiff.  I 

GuRNBT,  B. — No,  I  will  not  do  that ;  if  rd 
will  not  be  nonsuited  I  shall  diicoa  tfaejarv. 

Mr.  Petersdorff — •*/  elect  io  he'  %si 
StttVeJ."— Plaintiffs  called.  | 


3&4ViGT.Gftp  83. 

An  Act  to  continuey  until  tht  Jtrsi  day  ^ 
January<t  one  thousand  eight  hundred 
forty-three^  a»i  Act  of  the  last  Sessian 
Parliament,  for  amending  and  exti 
the  Provisions  of  an  Act  of  the  frst^i 
of  Her  present  Majesty^  far  exemj^i^ 
certain  hiUs  of  Exchange  and  Prj:{ 
sory  Notes  from  the  operation  e^tks 
relating  to  Usury,  [7<A  ^ty«  1) 

Whereas  an  Act  was  passed 
third  years  of  Her  present  Majestj,  intituled 
Act  to  amend,  and  extend  mitil  the  tint  i 
January,  one  thousand  eight  himdred  and 
two,  the  proviciona  of  an  Act  of  die  fral 
Her  present  Majesty,  for  ezemplia^  eerta 
of  exchange  and  promissory  notes  ftsm  the 
ration  of  the  Laws  relating  to 
whereas  the  duration  of  the 
limited  to  the  first  day  of  Ji 
eight  hmidred  and  forty^two, 
that  the  same  should  be 


Art 
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od:  Be  it  therefore  enacted  by  the  Queen's 
i  exceUent  Majesty,  by  and  with  the  advice 
consent  of  the  Lords  Spiritual  and  Tempo- 

and  Commona,  in  this  present  Parliament 
mbled,  and  by  the   authority  of  the   sarae, 

the  said  recited  Act  shall  be  continued  until 
first  of  January,  one  thousand  eiffht  hun- 
I  and  forty-three. 


>». 


PUBLIC  RECORDS. 

RULSS    AND   Rb6ULATIOv«8 

ie  by  the  Master  of  the  Rolls  for  the  roana^re. 
lent  of  the  Public  Record  Offico,  for  the  ad- 
iission  of  persons  to  the  use  of  the  records, 
liendare,  and  indexes,  the  amount  of  fees  to 
i  paid  for  the  same,  and  for  copies  of  records 
irsttant  to  the  statute,  1  k  Q  Vict.  c.  94,  and 
tuuled,  «  An  Act  for  keeping  safely  the 
ubhc  Records,"  the  same  to  be  observed  and 
ud  in  the  said  public  office,  and  in  the  record 
Bees  of  the  Tower  RolU  Chapel,  and  Chap- 
r  House,  and  the  repositories  of  the  records 

the  King'9  Bench  at  the  RclU'  House, 
e  Common.  Pleas  in  the  Carlton  Ride,  and 
^repository, No.  3,  Whitehall  Yard,  and 
the  Exchequer  of  Pleas  in  the  said  repo- 
^nr.  No.  3,  Whitehall  Yard,  and  all  such 
her  record  offices  and  repositories  as  shall 
reafter  be  brought  under  the  regulations  of 
e  ^aid  act  by  the  said  Master  of  the  Rolls. 

The  public  office,  and  aU  the  above  men- 
<J  oflices  and  raoositoriea  are  to  be  opened 

from  ten  till  four,  excepting  on  Sundays 
he  followmg  holidays,  viz. : 
May  24th,  her  Majesty's  birthday. 
June  28th,  her  Majesty's  Coronation. 
Good  Friday  and  Saturday  following. 
Easter  Monday  and  Tuesday. 
Whit  Monday  and  Whit  Tuesday. 
Christmas   day    to   New   Year's   day   in- 
clusive. 

id  such  dajs  as  may  be  appointed  for  public 
or  thanksgivings. 

A  book  is  to  be  kept  at  each  of  the  said 
J  offices  and  repositories  in  which  each 
requiring  the  use  of  records  is  to  enter 
'llowing  particulars,  via  :  date,  name  of 
making  the  application,  reference  to  the 
'.and  the  service  which  he  requires,  viz. : 
jtJon,  extract,  cpoy,  or  attendance  with  a 

Upon  the  bspection  of  a  record,  the  party 
«e  notes,  extracts,  or  copies  therefrom,  in 
'» as  he  may  think  fit. 

Copies  are  to  be  made  and  delivered  ac- 
'oto  priority  of  appl  cation,  or  as  near 
0  as  the  nature  of  the  copy  will  admit  of, 

'  Jn  special  cases,   for  particular  reasons 

ed.  '^ 
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5.  No  awiiUiii  keeper,  clerk,  or  other  officer. 
la  to  act  as  a  record  solicitor^  or  as  rveord  agent, 
for  mdividoals,  otherwise  than  in  the  discharge  of 
his  official  duties. 

6.  No  stranger  is  to  be  allowod  to  have  any 
use  of  a  record,  except  in  the  presence  and  under 
the  inspection  of  an  assisUnt  keeper  or  other 
officer  of  the  esublishroent,  and  in  all  cases 
where  the  record  may  be  liable  to  be  injured  or 
damaged,   the  assistant  keeper  is  to  give  such 

I  directions  for  preventing  such  injury  or  damage 
■as the  case  may  require. 

7.  Except  the  fees  under  mentioned,  no  fee 
nor  any  gratuity  or  reward  is  to  be  received  by 
any  officer  of  the  establishment  from  any  person 
consslting  or  using  the  records ;  save  only,  that 
if  any  party  should  desire  to  obtain  information 

!  respecting  any  records  in  the  Rolls*  Chapel,  from 
I  the  indexes  heretofore  belonging  to  the  late  Mr. 
Kipling,  the  assistant  keeper  of  the  records  at 
the  Rolls'  Chapel  shall  (until  fmther  arrange- 
ments can  be  made  for  the  relief  of  the  public)  be 
at  liberty  to  receive,  for  the  parties  who  may  be 
entitled  thereto,  such  fiees  as  have  been  heretofore 
paid  for  the  use  of  such  indexes. 

Tablb  of  Tbes 
To  be  paid  for  the  use  of  the  records,  calendars, 
and   indexes,   and   for  copies  of  records,  at 
the  above-mentioned  record-offices  and  repo- 
sitories. 


For  a  general  search  in  all  the  oalendara 
or  indexes  of  each  office      •     •     •     . 
For  inspection  of  Records : 

[The  fee  to  cover  all  the  use  which 

may  be  made  of  the  record  for 

the  current  week.] 

Each  separate  roll   of  Chancery,  or 

other  roll  of  consecutive  inrolments, 

excepting  the  specification  rolb  at 

the  Rolls'  Chapel 

The  rolls,  files,  or  bundles  of  pro- 
ceedings of  courts  of  common  law 
each  year  (that  is  to  say,  the  records 
of  the  four  terms  to  be  covered  by 

the  fee) «     .     • 

Rolls  of  ministers'  and  receivers'  ac- 
counts, court  rolls,  purveys,  extents, 
terriers,  deeds,  and  miscellaneous 
documents,  classed  topographically 
under  one  head,  whether  of  parish, 
town,  vill,  manor,  lordship,  borough, 
city,  deanery,  archdeaconry,  or  dio- 
cese, each  set  or  series  .... 
Single  records  of  the   last-^nentioned 

description  • 

Specification  at  the  Rolls' chapel,  each, 
and  which  is  to  include  the  fee  for 
search O 


0  1  0 


0   1  0 


0   J   0 


0  5  0 
0  1    0 


I    O 
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Post-mortem  inquisitions,  and  other 
inqaisttions  upon  the  file,  returns 
to  commissions,  pedes,  chirographs, 
and  concords  of  fines  •  .  .  .010 
General  inspection  of  the  last-men- 
tioned documents  as  to  any  family 

or  place 0  5  0 

Bolls  of  parliament  or  other  parlia- 
mentary proceedings,  each  parlia- 
ment       0  10 

Proceedings  in  courts  of  equity,  each 

suit ...010 

Every  bound  book,  portfolio,  or  vo- 
lume, without  reference  to  the  nature 
or  number  of  the  documents  which 

it  may  contain 0   10 

All  the  documents  not  before  enume- 
rated, each 0   10 

[If  the  number  honajide  required 
for  prosecuting  any  search  relat- 
ing to  any  family,  place,  or  sin- 
gle object  of  inquiry,  shall  ex- 
ceed five,  then  it  shall  be  in  the 
discretion  of  the  assistant  keeper 
to  remit  the  fees  for  all  above 
that  number.] 
For  copies  of  records  : 

Under  three  folios  of  90  words      .     .016 
Above  three  folios,  per  folio     .     .     .006 
[The  fee  for  inspection  of  a  record 
to  be  deducted,  if  a  copy  be  taken 
from  the  record  produced.] 
For  examination  and  authentication: 

Under  three  folios  if  required  .     .     .016 
Above  three  folios,  per  folio,   if  re- 
quired   006 

For  enrolment  of  any  specification  per 

folio 006 

For  annexing  drawings  or  maps  to  any 

enrolment  or  specification  .  .  .010 
For  attendance,  at  the  bar  of  the 
House  of  Lords  or  elsewhere,  for 
the  purpose  of  producing  records 
(including  the  production  thereof), 
*or  for  giving  evidence  upon  the  re- 
cords, per  diem 2  2  0 

Attending  the  Master  of  the  Rolls  on 

a  vacatur 0  5  0 

(Signed)     Lanooalc,  M.  R. 
BoUe  House,  July  17, 1840. 

NOTICE  TO  CORRESPONDENTS. 

£.  A.— 'Your  question  savours  too  much  of 
our  Bread  and  Cheese,  which  by  answering  we 
must  sacrifice.  Time  with  us  is  of  no  small  im- 
portance, and  it  is  too  much  to  ask  us  to  give  it 
away.  Do,  pray,  bear  that  in  mind.  You  are  a 
very  industrious  man,  and  for  this  once  shall  not 
be  disappointed. 

In  the  case  of  the  Countess  of  Portland  v. 


ProdgerSj  which  you  have  cited,  it  wis  itoM 
that  the  will  of  Lady  Sandys,  her  husbaid  boa^ 
by  Act  of  Parliament  banished  for  life,  was  tiM  : 
for,  in  such  case^  the  wife  might  in  all  <ita^f 
act  as  9,  feme  sole^  and  as  if  her  husboMd  wert 
dead,  and  that  the  necessity  of  the  case  r«- 
quired  she  should  have  such  power.  Nov,  ia 
such  case,  the  wife  may  sue  and  be  sued  as  a/rar 
sole,  both  at  law  and  in  equity.  See  also  Detiw 
V.  Duchess  of  Mazarine,  Salk.  1 16.  To? 
question,  however,  goes  to  the  fact  of  the  W 
band  being  transported^-^^when  is  the  dJ;- 
rence?)— and  the  authority  of  Newssme  i. 
Bowyer,  It  really  is  a  misfoitone  that  taJestd 
men  like  you  will  notporchaae  books  upoo  wbidk 
reliance  may  be  placed.  The  work  70a  refer  fei, 
from  which  you  gain  the  aothority,  is  ibiei 
1 838,  but  it  contains  no  mention  of  the  case  d 
Carroll  v.  BlencowCf  4  E^.  N.  P.  C,  wbm  i 
was  held  by  Lord  Alyaklst  that  a  narned 
woman,  whose  husband  had  been  transported  ici 
seven  years  for  felony,  might  maintain  an  ac 
tion  as  a  feme  solcf  it  appearing  by  the 
cord  and  conviction  that  her  husbaail 
abjured  the  realm,  and  though  the  tern  of 
transportation  had  expired,  yet  if  in  bid  be 
not  returned  the  right  of  action  atill 
But  as  to  whether  she  can  be  treated  as  a  ft 
sole,  after  the  term  of  transportation  has 
see  2  Bos.  &  Poll.  233 ;  see  also  ^arrw 
Carruthers,  2  Bkck.  Rep.  1 197,  cited 
mofs  Case,  Moor,  851. 
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ESSAY. 


ON  THE   ENGLISH    LAW 

op 

BAILMENTS. 


J 


(OmHnuedfirom  pafft  844.; 

E  have  before  noticed  Sir  William 
JoNis's  objeetioii  to  Lobd  Holt's 
class  of  Bailments,  vias.  that  in  truth  the 
h  sort  is  no  more  than  a  branch  of  the 
dy  and  that  a  aventh  might,  with  equal 
k>n,  have  been  added,  since  ihejifth  is 
•able  of  another  subdivision,  (a)  There 
be  no  doubt  but  that  it  may  be  divided, 
only  as  Sir  WUHam  Janes  suggests,  into 
liio  operis  faciendi,  where  work  is  to  be 


(a)  Ante,  p«  54. 


roL.  IV. 


done  npon  the  goods,  and  loeatio  operis 
mercium  vehendarum^  where  they  are  to  be 
carried,  but  into  as  many  different  subdi- 
visions, as  there  are  different  modes  of  em- 
ploying labour  upon  goods :  in  fact  the  ci- 
vilians in  their  division  of  hirings,  enume- 
rated another  class — viz.  Loeatio  custoduB^ 
or  the  hiring  of  care  to  be  bestowed  in 
guarding  a  thing  bailed,  which  Sir  WHUam 
Jonei  has  not  noticed. 

The  fifth  of  Lord  HoIt*s  classes  of  bail- 
ments is  as  we  have  seen,  loeatio  operis  fa- 
ciendi,  that  is  to  say,  where  goods  are  deli- 
vered to  be  carried,  or  something  is  to  be  done 
about  them  for  reward,  to  he  paid  to  the 
bailee.  And  this,  cannot  be  reasonably 
treated  as  a  branch  of  the  third,  which 
is  loeatio  rei,  that  is  to  say,  where  goods  are 
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lent  to  the  bailee,  to  be  used  by  him  for 
hire;  for  there  exists  between  them  this 
essential  difference,  viz. :  that  in  cases 
falling  under  the  third  clasSi  or  locatio 
rei,  the  reward  is  paid  by  the  bailee  to  the 
bailor :  whereas,  in  cases  falling  under  the 
fifth  class,  or  locatio  operis  faciendi^  the 
reward  is  always  paid  by  the  bailor  to  the 
bailee. 

It  is  true  that  in  Latin  both  classes  are  de- 
scribed by  the  word  locatio^  which  probably 
gave  rise  to  Sir  W,  Jones's  opinion  that  both 
ought  to  be  included  under  the  same  head ; 
but  then  in  the  third  class,  locatio  rei,  the 
word  locatio  is  used  to  describe  a  mode  of 
bailment,  y'a.  by  the  hiring  of  the  thing 
bailed;  whereas,  in  the  fifth  class,  locatio 
operis  fadendi,  the  same  word  locatio  is 
used,  not  to  describe  any  mode  of  bailment, 
but  to  signify  the  hiring  of  the  man*s  labour 
mho  is  to  worh  upon  the  thing  bailed;  for  as 
to  the  thing  bailed,  that  is  not  hired  at  all,  as 
it  is  in  cases  falling  within  the  third  class. 
iff  indeed.  Lord  Holt  had  been  enumerating 
the  different  sorts  of  hirings^  not  of  bailments ^ 
he  would,  no  doubt,  like  the  civilians,  have 
classified  both  locatio  rei  and  locatio  operis 
under  the  word  hiring,  since  in  one  case 
goods  VLTe  hired,  and  in  the  other  labour.  But 
he  was  making  a  classification,  not  ofhirings 
but  of  bailments  ;  and  since  in  cases  of  loca- 
tio rei  there  is  a  hiring  of  the' thing  bailed, 
and  in  cases  of  locatio  operis,  no  hiring  of  the 
thing  bailed,  it  was  impossible  to  place,  with 
any  degree  of  propriety,  two  sorts  of  bail- 
ment under  the  same  class,  one  of  which  is 
and  the  other  of  which  is  not  a  baflment  by 
way  of  hiring.  (6)  We  think,  therefore,  that 
I/>KD  HoLT*8  classification  may  be  taken  to 
be  the  correct  one. 

We  will  now  turn  our  attention  to  the 
class  called  by  civilians  Loeaiio  custodies; 
that  is  to  say,  the  hiring  of  cart  to  be  be- 
stowed in  guarding  a  thing  bailed,  called  also 
Deposits  for  Hire ;  of  this  class  are  Wabb- 


(h)  Se%  I  Smith*!  leadlDg  eaaea  {Co^gs  t.  Bernardjf 


HOUSEMEN,    Wharfingbrs,    and  AcinEB 
of  Gattlb. 

Bailees  of  this  class  are  responsible  for 
losses  by  ordinary  negligence  (c) .  Lord  Kct- 
TON  in  Caitiff  and  another  v.  Damen  (d\ 
said,  a  warehouseman  is  only  obliged  to 
exert  reasonable  diligence  in  taking  out  of 
the  things  deposited  in  bis  warehoase,  he  a 
not  like  a  carrier,  to  be  considered  as  in 
insurer,  and  liable  for  all  losses  happeoi:*; 
otherwise  than  by  the  Act  of  GOD,  « 
the  King's  Enemies.  So,  in  Finucastf* 
Small  (e).  Lord  Kenton  held,  that  vhsfs 
goods  are  bailed  to  be  kept  for  hire,  i2k 
bailee  is  bound  to  take  the  same  care  of  tbeo 
as  he  would  of  his  own ;  and,  therefore,  if 
they  are  stolen  by  the  bailee's  servants,  wiiA- 
out  gross  negligence  on  his  part,  the  baike  ii 
not  liable.  To  support  an  action  in  sochi 
case  against  the  bailee.  Lord  Kenyem  aid 
positive  negUgence  must  be  proved. 

If  the  goods  be  destroyed  by  FlenBtt,* 
in  the  case  of  Caitiff  und  another  v.  Dan 
where  they  were  destroyed  by.  iZots,  v 
in  custody  of  the  warehouseman,  And 
latter  took  all  possible  care  of  keeping  C 
to  destroy  the  vermin,  Lord  JKenycm 
that  the  warehouseman  having  exerted 
due  and  common  diligence  for  the  press 
vation  of  the  goods,  was  not  liable  lo  ad 
action  for  the  damage  which  he  could  m 
prevent. 

The  principal  points  to  beconsidered 
ing  warehousemen  are— When  their  liahr 
begins  and  when  it  ends.    Thia  was 
mined  by  Lord  Bllbnboroogb  in  Ti 
and  another  v.  i>oy,  (f)  in  vUefa  ease 
Lordship  said  the  wfadle  question  tuned 
the  single  point  of,  ^hen  the 
liability  ebmmenced,  and  Aftitgmef  of 
carman  ebdfed?   1?or  v&tU'Ae  n^iaads 
delivered  to  the  wAr^hdoseiiui^.  db 


(e)  Broadwater  v* Blot,  Rolfs S.  P«.G»MT« 
(d)  Peakes,  N.  P.C.  114,'  "  ' 

(ej  1  BCp.N.F.C;9I5;SMA 
house,  5  Bing.  2ia>    ,l«Ws  ^: 
.  BUcks.  158;  Jfyfton  r*  Obci.  S 
H  Sep.  184.  (/}i^s^M^ 


Suppkmeniaiy  Antwer 

ras  to  be  considered  as  the  agent  of  the  per- 
n  sending  them ;  but  when  the  warehoose- 
uin  took  them  into  his  own  hands,  the 
loment  the  warefaooseman  applied  his  tackle 
f  them,  from  that  moment  his  liabilitj  com- 
ences.  And  it  is  no  defence  that  the  goods 
«  injured  by  falling  into  the  street,  by 
e  breaking  of  the  warehouseman's  tackle, 
[hough  the  carman  who  brought  the  goods 
fused  the  offer  of  slings  for  farther  secu- 
V.  His  Lordship  observed,  the  tackle  is 
ind  by  the  warehouseman  and  he  is  bound 
%eQ  that  they  are  of  sufficient  strength  and 
for  the  purpose,  and  he  should  not  apply 

tackle  unless  that  could  be  performed 
ich  he  was  bound  to  do ;  if  the  slings  were 
essary,  the  refusal  of  the  carman  or  his 
lining  the  use  of  them,  will  not  exempt 
warehouseman :  he  ought  to  have  insisted 
tlie  carman's  using  them ;  and  if  he  re- 
;d,  the  warehouseman  should  have  repu- 
:ed  those  goods  and  refused  to  accept 
n.  The  damaged  pack  of  linen  was  in 
cranSf  and  lifted  from  the  cart ;   it  was 

in  the  possession  of  the  warehouseman, 
being  30  ia  point  of  law  he  was  liable  for 
loss .  (To  be  continuecL) 

PROBUEM  XVII.-VOL.  IV. 

CoMHOK  Law. 
lew  the  line  drawn  by  the  Law  between 
)ns  on  the  Case  and  Actions  of  Tres- 


to  Problem  1,  Vol.  IV. 
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i  THE    EDITOR   OF  THB  LBOAL   GC7IDB. 

'PLEMENTARY     ANSWER     TO 
PROBLEM  1.— VOL.4. 


ER  OF  Instruments. — ^What  is  the  im- 
f  the  term  Oyer?  In  what  cases,  and  how 
ietnandahle  ?  In  what  cases  will  an  In- 
to of  Instrutoeuts  be  granted  to  a  phiintiff, 
,  what  cases  to  a  defendant  ? 
to  obtaining  admission  of  Documents  he- 
rial. 

^ — Prior  to  the  passing  of  the  law  amend- 
Lct,  3  &  4  Wm.  4,  c.  42^  it  was  a  cause 
luent,  and  certainty  very  just  complaint, 
X peaces  oltten  very  considerable  were  in- 
by  parties  in  bringing  witnesses  to  the 
i  prove  hand-writingy    the  execution    of 


deeds,  the  sending  of  letters,  the  service  of  no- 
tices, the  examining  copies  of  documents,  and  a 
variety  of  other  matters  of  a  similar  nature, 
which  turned  out  not  to  be  in  dispute,  and 
which  would  have  been  admitted  by  the  other 

f>artj,  had  he  been  called  upon  so  to  do  ;  or,  at 
east,  which  he  ought  to  have  admitted ;  they 
not  being  matters  which  his  line  of  defence  made 
it  necessary  to  dispute.  In  order,  in  all  cases, 
to  give  the  other  party  the  opportunity  of  ad- 
mitting such  matters  as  these,  and  in  some  mea* 
sure  to  constrain  him  to  make  the  admissions 
where  it  is  reasonable  he  should  do  so  by  a  kind 
of  penalty,  in  case  of  his  refusal,  the  twentieth 
rule  of  Hilary  Term,  4  Will.  4,  was  promulgated 
by  the  judges  of  the  three  courts,  in  pursuance 
of  the  said  act,  3  &  4  W.  4  (vide  Gray's  Co. 
Att.  Pract.  91).     That  rule  is  as  follows : — 

'^  Either  party  after  plea  pleaded,  and  a  rea- 
sonable time  before  trial  may  give  notice  to  the 
other,  either  in  town  or  country,  in  the  form 
hereto  annexed,  marked  A,  or  to  the  like  effect, 
of  his  intention  to  adduce  in  evidence  certain 
written  or  printed  documents;  and  unless  the 
adverse  party  shall  consent  by  indorsement  on 
such  notice  within  48  hours,  to  make  the  ad- 
mission specified,  the  party  requiring  such  ad- 
mission may  call  on  the  party  required  by  sum- 
mons, to  shew  cause,  before  a  judge,  why  he 
should  not  consent  to  such  admission,  or  in  case 
of  refusal,  be  subject  to  pay  the  costs  of  proof. 
And  unless  the  party  required  shall  expressly 
consent  to  make  such  admission,  the  judge  shall, 
if  he  think  the  application  reasonable,  make  an 
order,  the  costs  of  proving  any  document  spe- 
cified in  the  notice  which  shall  be  proved  at  the 
trial,  to  the  satisfaction  of  the  judge,  or  other 
presiding  officer,  certified  by  his  indorsement 
thereon,  shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided  that,  if  the  judge  shall  think  the 
application  unreasonable,  he  shall  indorse  the 
summons  accordingly. 

Provided  also,  that  the  judge  may  give  such 
time  for  enquiry  or  exammation  of  the  docu- 
ments intended  to  be  offered  in  evidence,  and 
give  such  directions  for  inspection  and  examina- 
tion, and  impose  such  terms  upon  the  party 
refusing  the  admission  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  ad- 
mission, the  judge  shall  order  the  same  to  be 

made. 

No  costs  of  proving  any  written  or  printed 
document  shall  be  allowed   to   any  party  who 
shall  have  adduced  the  same  in  evidence  on  any 
trial,  unless  he  shall  have  given  such  notice  as 
aforesaid,  and  the  adverse   party  shall  have  re- 
fused  or  neglected  to  make  such  admission,    or 
the  judge  shall  have   indorsed  upon  the   sum- 
mons that  he  does  not  think  it  reasonable 
require  it. 
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A  judge  may  make  such  order  as  he  may 
think  fit  respecting  the  costs  of  the  application, 
and  the  costs  of  the  production  and  inspection, 
and  in  the  absence  of  a  specific  order,  the  same 
shall  be  costs  in  the  cause.'* 

It  is  to  be  observed,  that  the  full -court  has  no 
jurisdietion  to  order  the  admission  of  documents 
under  this  rule,  and  if  a  judge  at  chambers  refer 
the  parties  to  the  full  court,  they  will  hear  the 
case  argued,  and  intimate  their  opinion  to  the 
judge,  but  will  not  pronounce  judgment  (^Smilh 
▼.  Birdf  3  Dowl.  611);  and  with  respect  to  the 
second  provision,  the  rule,  where  a  judgment  and 
other  documents  required  to  be  admitted  were 
abroad  at  Brussells,  an  order  was  made  under  this 
rule,  on  the  terms  that  the  defendant  should 
have  a  fortnight*s  time  to  inspect  them,  and  that 
the  plaintiff  should  pay  the  costs  of  such  im- 
spection,  to  be  taxed  by  the  prothonotary  (S.C. 
Id.  641). 

As  observed  by  Mr.  Bagley  in  his  work  on 
the  Practice  at  Chambers,  p.  307,  it  is  not  com- 
pulsory in  any  case  on  the  party  intending  to 
produce  documents  in  evidence  to  adopt  the 
course  pointed  out  by  this  rule ;  and,  therefore, 
when  it  is  considered  unadvisable  to  inform  the 
opposite  party  of  the  nature  or  contents  of  the 
documents  proposed  to  be  offered  at  the  trial, 
the  premature  disclosure  may  be  avoided:  but 
in  that  event,  the  costs  of  proving  it  fall  inevi- 
tably on  the  party  producmg  it  in  evidence. 
On  the  other  hand,  when  no  solid  objection 
exists  to  puttinpr  the  adverse  party  in  possession 
of  the  nature  of  the  documents  proposed  to  be 
offered  in  evidence,  and  any  considerable  expence 
is  likely  to  be  incurred  in  proving  them,  it 
seems  judicious  in  all  cases  to  require  their  ad- 
mission in  the  manner  prescribed,  for  whether 
the  judge  shall  decide  that  the  required  admis- 
sion IS  reasonable  or  unreasonable,  the  party  pro- 
ducing the  document  in  evidence  will  not  be 
entitled  to  the  costs  of  proof  in  any  event,  unless 
he  bas  availed  himself  of  the  rule.  If  a  judge, 
upon  hearing  the  parties,  intimates  his  opinion 
that  a  document  ought  to  be  admitted,  it  is  ge- 
nerally assented  to,  but  if  it  should  still  be  re- 
fused, the  only  event  in  which  the  party  refusing 
can  escape  firom  the  obligation  to  pay  the  costs 
incurred  in  proving  the  document,  is  where  the 
party  producing  such  document  lias  failed  in 
proving  it  to  the  satisfaction  of  the  Judge  who 
presidra  at  the  trial  as  testified  by  the  absence 
of  this  indorsement  on  the  document.  It  is 
altogether  in  the  discretion  of  the  jodge  before 
whom  the  summons  is  made  returnable  to  say 
when  it  is  reasonable  to  call  £or  the  admission  of 
the  document  specified ;  bat  it  is  presumed  that 
it  would  not  be  considered  reasonable  to  require 
the  admission  of  any  document,  when  it  appeared 
ft^m  the  pleadings  that  the  validity  of  sudi  do- 
cument WM  deariy  in  issue ;  as  where  noit  est 


factum  is  pleaded  to  an  action  on  a  spedihy  or 
forgery  to  an  action  on  a  promissory  note  or  bQ) 
of  exchange,  nor  does  it  seem  reasonable  is 
general  to  require  an  admission  of  the  cxeco&on 
of  a  private  instrument  to  which  the  party  called 
upon  to  admit  is  in  no  respect  privy.  Eienm 
such  instances,  however,  although  the  judge 
should  be  of  opinion  that  it  is  unreasonable  to 
require  the  admission  unless  the  party  prodi2d&! 
the  document  applies  for  its  admission  mk 
this  rule,  he  cannot  recover  the  costs  of  piooC 
although  the  issue  should  be  determbed  in  L» 
favour.  The  judge  cannot,  it  seems,  order  s 
admission  of  documents  against  a  party's  coastn 
(See  Smith  v.  Birdy  3  Dowl.  641 ;  I  Hodges. 
96.  S.C. ;  Siraqf  v.  Blake,  7  C.  &  P.  404V 

The  following  observations  are  made  vitii 
the  view  that  this  rule  may  be  better  Qsdtf* 
stood. 

In  the  first  place,  the  rule  does  not  ippir  u 
any  documents  which  are  not  in  the  possssn 
or  power  of  the  party,  and  of  which  he  or.«< 
quently  cannot  give  the  inspection  conteapWsci 
by  the  rule ;   the  production  of  these  mu^  ti 
compelled   by  subpcena    duces   tecum  in  lS 
usual  manner  ;  and  the  costs  of  proving  tk« 
will  be  allowed,  although  no  notice  to  admit  h 
been  given.     But  if  the  party  in  whose  po»^^ 
sion  they  are  will  give  them  up  to  the  party 
intends  to  adduce  them  in  evidence,  or  wiU  \ 
mit  the  other  party  to  inspect  them  in 
of  a  notice,  it  will  be  advisable  to  give  tbr 
tice,  as  the  admission  may  possibly  be  mnit 
required. 

Secondly,  It  is  to  be  observed,  that  the  "!% 
contemplates  the  doing  of  two  things ;  first.  I 
notice,  and  affording  the  opportunity  of  mm 
tion  ;  and,  secondly,  if  the  admission  cmlk«j  i 
be  not  given,  the  application  to  the  jndkt 
compel  the  party  to  pay  the  costs  of  proof  «^ 
^  ever  may  be  the  result  of  the  cause ;  as^  •> 
necessary  to  point  out  that  each  of  these  "^^ 
has  its  separate  object  and  effect,  and  tKtf 
'  advantage  is  obtained  by  the  nottoe^  even 
•  the  summons  be  not  taken  out,  and  a 
one  by  the  summons ;  and,  therefore,  it  «i3 
advisable  to  give  the  notice  thoogh  there  ts 
not  be  time  to  take  out  the  summoiis,  lor  if  i 
nodce  be  not  given,  the  party  prodndsf  i 
documents  in  evidence  can  have  no 
proof  though  he  succeed  in  the 
the  notice  be  given,  though  it  be  not 
up  by  a  summons,  the  party  wiD  be 
costs  of  proof  if  he  succeed  indfea 
object  of  the  summons  is 
the  party  addudng  the 
may,  if  he  fail  in  the  oantse,  hane 
proof  out  of  the  pocket  of  die  fli 
who  unreasonably  nfosedlo  siT^^ 
as  was  befixe  obnrfed,  m  wm 
compel  a  party  to  edndl  a 
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when  he  is  hearing  the  applicmtion,  he  merely 
judges  whether  or  uot  the  refusal  of  the  party 
G^ed  apon  be  iinreaaonable.  If  he  thinks  the 
admission  ought  to  be  made,  and  that  tlie  refusal 
is  unreasonable,  he  does  not  order  the  admission 
to  be  made,  he  merely  orders  the  party  refusing 
to  pay  the  costs  of  proof  eren  though  he  succeed 
ill  the  cause.  If  he  think  that  the  refusal  of  the 
idmission  is  reasonable,  he  merely  indorses  the 
suminons  to  that  effect,  and  then  the  costs  of 
proof  abide  the  result  of  the  cause  like  the  costs 
)f  any  other  evidence.  It  must,  however,  be 
tlso  observed,  that  the  judge's  order  that  the 
»ny  refusing  do  pay  the  costs  of  the  proof  is 
lot  final,  for  where  such  an  order  is  obtained, 
be  party  who  obtained  the  order,  if  he  fail  in  the 
iction  (and  in  that  case  only  is  it  material),  must 
obtain  a  certificate  from  the  judge  who  tried  the 
»a%,  that  the  documents,  &c.  were  proved  to 
lis  satisfaction ;  this  certificate  is  given  on  the 
ock  of  each  document,  if  he  do  not  obtahi  this 
mificate,  the  order  is  of  no  avail,  but  if  he 
io  obtain  it,  he  wilf  then  be  entitled  on  the  taxa- 
ion  of  the  costs  to  have  the  costs  of  the  proof 
educted  from  the  costs  of  his  successful  oppo- 
lent. 

Where  the  witness  who  is  to  prove  a  docu- 
lent,  is  a  material  witness  to  prove  another  part 
f  the  case,  and  must  be  called,  even  though  the 
dmission  of  the  document  were  made,  it  is  ap- 
rehended  that  it  is  not  necessary  to  give  the 
Dtice  or  call  for  the  admission,  for  the  object  of 
le  rule  being  to  save  expence,  it  would  seem  to 
Jlow  that  it  is  not  applicable  where  no  expence 
ottld  be  saved,  and  this  is  countenanced  by  the 
Qguage  of  the  former  rule  (HiL  2,  W.  4,  R.  7), 
bich  is  not  expressly  revoked,  and  with  which 
e  present  rule  is  not  inconsistent,  being  merely 
I  extension  of  it.  The  language  of  that  rule  is, 
that  the  expense  of  any  witness  called  only 

prove  the  handwriting,  &c.,  shall  not  be  al- 
wed  unless,  &c.**  In  cases  where  there  is  an 
ejection  to  allow  the  inspection  of  a  document 
'  au  adverse  party,  this  observation  is  worth 
^ution.     In  country  causes,  the  notice  to  in- 


spect and  admit  is  usually  ghen  by  the  agent  in 
town  (who  has  the  document  sent  to  him  for 
the  purpose  of  the  inspection)  to  the  agent  of 
the  opposite  party,  who,  if  he  consents  to  the 
required  admission,  indorses  the  notice  accord- 
ingly, if  otherwise,  the  summons  is  usually  re- 
sorted to,  and  from  what  has  been  stated,  a 
party  called  upon  to  make  admissions  will  know 
how  he  ought  to  act,  being  aware  of  the  conse- 
quences of  a  refusal ;  and  it  will  always  be  ad- 
visable when  the  notice  to  admit  is  met  with  a 
refusal  to  take  the  opinion  of  a  judge  on  its  rea- 
sonableness or  unreasonableness.  (See  Gray's 
Co.  Att.  Pr.  93,  et  seq.) 

Having  said  thus  much  on  the  admission  or 
refusal  by  the  party  required,  I  now  arrive  at  the 
proceedings  at  the  trial  after  such  admission.     If 
on  a  summons,  to  admit  the  handwriting  of  the 
defendant,  his  attorney  refuse  to  admit  it,  and 
the  usual  order  is  made,  the  judge  at  the  trial 
will  certify  for  the  costs  of  a  witness,   who  is 
called  to  prove  such  handwriting  ;  if  the  witness 
on  his  examination  in  chief  depose  to  no  other 
fact  (Siracy  v.  Blake,  ub.  sup.)      Where  a 
plaintiff  was  non-suited  in  consequence  of  a  re- 
fusal by  the  defendant's  counsel  at  the  trial  to 
admit  certain  documents  in  evidence,  which  had 
been  agreed  to  be  admitted  by  the  defendant's 
attorney's  agent,  the  court  granted  a  new  trial 
with  costs,  to  be  paid  by  defendant  (Doe  TiTidal 
I  V.  Roe,  5  Dow.  420).     A  variance  in  the  date 
'  of  a  note  declared  on,  and  of  one  admitted  by  a 
'judge  8  order,  is  immaterial,   where  it  does  not 
I  appear    that    the   defendant   had  been    misled 
(Field  V.  Henning,  Dowling,  450  ;  1  M.  Jc  H. 
{21,  s.  c.)      Where  defendant  had,  by  judge's 
'  order,  admitted  a  document,  described  aa  a  coun- 
1  terpart  of  a  lease,  and  at  the  trial,  the  instrument 
turned  out  to  be  a  lease  with  only  a  counterpart 
stamp ;  he  was  held  to  be  precluded  by  his  ad- 
I  mission  from  taking  the  objection  {Doe  Wright 
V.  Smith,    3  New.  &  P.  335) ;    vide    Arcbb. 
Prac.  7  Ed.  by  Chitty,  p.  214.  E.  A. 

The  following  is  the  form  of  the  notice  re- 
ferred to  in  the  above  rule. 


In  the  Queen's  Bench,  (or  Common  Pleas,  or  Exchequer). 

A.B.  tJ.C.D. 
Take  notice  that  the  <  5  f  °  jIj.    \ »«  ^^w  cause  proposes  to  adduce  in  evidence  the  several 

cuments  hereunder  specified,  and  that  the  same  may  be  inspected  by  the  'ipi^tiff    |     ^^  ^^ 

ney  or  agent  at  — —  on between  the  hours  of and  — —  and  that  the  <  pij^jnjj£p      J 

II  be  required  to  admit  that  such  of  the  said  documents  as  are  specified  to  be  originals  were  rc- 
;cti?ely  written,  signed,  or  executed,  as  they  purport  respectively  to  have  been,  that  such  aa 
specified  as  copies  are  true  copies,  and  such  documents  as  are  stated  to  have  been  served. 
It,  or  delivered,  were  so  served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to  the 
nlssibility  of  all  such  documents  as  evidence  in  this  cause.  *  Dated,  &c.  r    1  '  t'ff    2 

ro  E.  F.,  attorney  or  agent  for  |  "^^^jjff"'  \  G-  "-  attorney  for    J  ^ef^dant.f 

(Here  describe  the  Documents,  thc'manncr  of  doing  which  may  be  as  follows:—) 
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ORIGINALS. 


Description  of  the  Docaments. 


Date. 


Deed  of  Covenant  between  A.B.  and  CD.  Ist  pt.  and  £.F.  second  part,     Ist  Jaa.  18*^ 
Indentttre  of  Lease  from  A.B.  to  CD.  .  •  .     ) si  Feb.  1828. 

Indenture  of  Release  between  A.B.  and  CD.,  first  part,  &c.  •         •     2d  Feb.  1828. 

Letter,  Defendant  to  Plaintiff^  «  •  •  .Ist  March,  18^S. 

Policy  of  Insurance  on  Goods  bj  ship  IsabellsyOn  voyage  from  Oporto  to^  o  i  t\ 

London,  .  .  .  .  .         .f  ^d  Dec  1827. 

Memorandum  of  Agreement  between  CD.,  Captain  of  said  ship,  and  E.F.     Ist  Jan.  1828. 
Bill  of  Exchange  for  ^100,  at  three  months,  drawn  by  A.B.,  on  and)  «  .  n*       iqaq 
accepted  by  CD.,  indorsed  by  E.F.  and  G.H.  .  .        .  J  '"  ^'^  *'^^^' 

COPIES. 


Description  of  Docaments. 


Kegisterof  Baptism  of  A.B.  in  the  ^  ,  ^  ,       ,ono 
^      parish  of  X         .  .pst  Jan.  1828. 

Letter,  Plaintiff  to  Defendant,       .      1st  Feb.  1828. 


Notice  to  produce  Papersi, 

Record  of  a  Judgment  of  the  Court 
of  King's  Bench  in  an  action, 
J.  S.  V,  J.  N.        .        .      • 


Ist  March,  1828. 

Trinity  Term, 
10  Geo.  4. 


Original  or  Duplicate  serred,  seat, 
or  delivered y  when,  how,  and 
by  whom. 


C  Sent  by  General  Post  ^nd  Feb. 
)  18*28. 

C  Served  2nd  March,  1828,  on  De- 
J         fendant's  Attorney,  by  £.F. 

I      of  — 


Letters  Patent  of  King  Charles  2d,  >  .      _       ,^.^ 
in  the  Rolls  Chapel,         .     .  $  ^^^  J*"'  ^^^^' 


Halo  3Slr|ionsr« 

VICE  CHANCELLOR'S  COURT. 


Ik  Rs  Mrs.  Taylor. 

Custody  o/*  Infants  Act,  2^3  Vict.  c.  54. 
(a)  Might  of  a  married  Woman  who  has 
absented  herself  from  her  Hxisband^s  house 
to  have  access  to  her  children  under  this 
Statute. 

We  have  in  a  former  volume  reported  this 
case  when  the  application  was  made  in  November 
last  by  Mr.  K.  Bruce ^  on  behalf  of  Mrs. 
Taylor,  (6)  for  an  order  of  access  to  her  chil- 
dren under  the  provisions  of  the  recent  Statute, 
2  and  3  Vict.  c.  54.  The  application  was  the 
first  made  under  that  statute. 

Mr.  K.  Bruce  now  appeared  to  support  the 
petition  of  Mrs.  Elizabeth  Henrietta  Taylor, 
praying  that  the  court,  under  the  provisions  of 
the  act,  would  make  an  order,  direcdng  that  she 
may  have  the  custody  of  such  of  her  infant 
chlldreu  as  are  tinder  the  age  of  seven,  and  that 
she  might  be  permitted  access  to  those  who  were 
above  that  age ;  her  husband,  Mr.  John  Dbn- 
nithan  Taylor,  having  for  some  time  past  denied 

(a)  See  the  Statute,  ante  Vol.  3,  p.  28. 
(6)  See  vol.  3,  p.  22. 103. 


her  all  intercourse  with  her  childreo.  It  appeui 
that  Mr.  and  Mrs.  Taylor  were  married  in  \%^ 
when  the  former  was  33  yeaia  of  age,  and  Mfk 
Taylor  19.  There  was  issue  of  the 
six  children,  five  of  whom  were  now  firing,  \M 
of  them  being  under  the  age  of  aevm,  and  tM 
other  three  being  in  advance  of  that  age.  Tm 
circumstances  which  led  to  the  aeparatioii  wkn 
unfortunately  took  place  between  the  parte.  ■ 
related  by  Mrs.  Taylor,  appear  to  be  these :-■ 
During  the  month  of  October,  1837,  and  shedl 
subsequent  to  her  confinement  of  her  last  cbll 
a  Miss  Holah,  the  governess  of  her  childn^ 
both  when  they  were  residing  at  St.  Leoanld 
and  subsequentlv  at  the  family  vcsideBoe,  4 
Southgate,  Middlesex,  hinted  to,  and  garc  Mn 
Taylor  reason  to  believe  that  an  inttancy  of 
improper  nature  had  taken  place  belweei 
Taylor  and  one  Hannah  Monis,  n^  «ai 
living  in  the  fiunily  as  nurse;  Mrs.  Taylor 
in  great  distress  of  mind  in  eonsayMmce  t£ 
communication,  she  imparted  llie 
th6re6f  to  Mr.  Christopher  Atthy 
married  man,  who  had  arrived  aft  }jtt 
Southgate,  on  a  visit,  on  the  tfHhOJNfar^  U 
and  who '  it  appears  was  the  fintfliWi'vf  i 
Taylor,  and  with  whom  it 
and  her  husband  were  on 
intimacy  and  friendship,  ittl'lriA* 


'  ■  ■••  ■ 
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oasUnt  habit  of  visiting  the  fiunily  at  their  house 
t  Woodlands.      Upon  the  information  being 
jna  to  Mr.  Harris,  it  was  alleged  that  Miss 
iolah  reiterated  her  former  statements  to  Mr. 
iarris,  who  then  adTiaed  Mrs.  Taylor  to  meet 
lim  the  next  day  at  the  house  of  Mr.  and  Mrs. 
'irquharson,  mutual  friends  of  Mr.   and  Mrs 
rtylor,    residing    in    Grafton    Street,    Fitxroy 
iqoare.      At    this  period,    Mrs.   Taylor   had 
rritten  a  letter  to  the  trustees  of  her '  marriage 
ettJemeot,   stating   the   criminal  charge  which 
ns  brought  against  her  husband,  and  requesting 
bem  immediately  to  interfere  on   her  behalf. 
riut  letter  was  subsequently  on  the  same  day 
>nrarded  to  Mr.  Harford,  one  of  her  trustees. 
0  the  course  of  that  day,  the  20th  October, 
d37,  the  meeting  took  place  at  Mr.  Farquhar- 
3n's  house,  at  Grafton  Street,  when  it  was  stated 
lat  Mbs  Holah  again  re-asserted  the  charges 
gainst  Mr.  Taylor.      Mr.  Harris,  upon  that 
ecasion,   proposed  to   Mrs.    Taylor   that   she 
lould  take  the  advice  of  a  friend  of  his  (Mr. 
larria's)  upon  the  subject,  and  a  Mr.  Andrews 
as  accordingly  introduced  to  Mrs.  Taylor  for 
tat  purpose.     Upon  Mr.  Andrews  being  con- 
tlted  as  to  what  could  be  done  in  the  matter,  he 
iggested  that  she  could  obtain  a  diTorce,  but 
it  if  she   returned  again   to   her  husband's, 
tnse,  knowing  and  belie^ng  her  husband  to  be ' 
lilty  of  the  criminal  conduct  imputed  to  him, 
e  ne?er  could  do  anything  afterwards,  let  the 
oduct  of  her  husband  be  what  it  might,  as  her 
^rning  home  under  such  circumstances  would 
nstitute  condonation  on  her  part.     Mrs.  Tay-| 
'.as  she  stated,  b;;lic?ingana  confiding  in  the; 
vice  of  Mr,  Andrews,  and  under  the  idea  that' 
she  were  then  to  return  home  she  never  could 
It  any  means  to  alleviate  her  situation,  and 
ing  in  a  very  afflicted  and  excited  state  of  mind, ' 
thout  any  previous  preparation,  determined  to 
id  the  letter  she  htfd  written  to  the  trustees,  I 
d  not  to  return  home  i^ain  to  her  husband's ; 
use;  and  on-  the  same  day  she  went,  accom-| 
nied  by  Mr.  Harris,  and  took  up  her  residence 
the  house  of  a  Mr.  and  Mrs.  Schneider,  living ! 
Beivor  Hall,  Southgate,  and  who  were 'on' 
fns  of  intimacy  with   Mr.  Taylor's  family,' 
^ing  home  in  her  carriage  Miss  Holah,  with 

0  of  her  children,  who  had  accompanied  her 
(own  that  morning.  During  this  transaction, 
r.  Taylor  appears  to  have  been  absent  from 
tne,  in  Northamptonshire,  and  returned  to 
'Uthgate  on  the  afternoon  on  the  20th  of  Oc- 
^er.    Mrs.  Taylor's  abandonment  of  her  home 

1  to  a  correspondence  between  Mr.  Harris  and 
r.  Schneider,  oft  the  part  of  Mrs.  Taylor,  and 
^tr  friends  on  the  behalf  of  Mr.  Taylor,  wherein 
would  seem  Mrs.  Taybr's  friends  claimed  for 
fa  total  separation  from  her  husband,  and  a 
karate  maintenauce  of  £1,500  a  year.     Mr. 


Taylor  indignantly  denied  the  truth  of  the  charp[es 
brought  against  him,  and  even  made  an  offer 
through  one  of  his  fi^ends  to  Mrs.  Taylor's 
advisers  to  have  a  reconciliation  with  his  wife, 
without  any  conditions,  to  receive  her  back  again 
to  his  home,  and  to  the  comfort  of  being  with 
her  children,  but  that  offer  was  rejected  ;  but  it 
would  appear  that  the  fact  of  that  offer  was  not 
then  communicated  to  her.  It  would  seem  that 
Mrs.  Taylor*s  advisers  did  not  make  any  difficulty 
about  her  relinquishing  access  to  her  children  in 
their  proposals  for  a  separation,  but  as  soon  as 
Mrs.  Taylor  understood,  that,  if  a  separation  Was 
to  be  effected,  *  it  was  the  determination  of  Mr. 
Taylor  to  deny  her  all  access  to  her  children, 
she  immediately  wrote  him  a  letter,  in  which  she 
solemnly  asserted  she  never  entertained  the 
slightest  intention  of  giving  them  up,  and  offered 
far  their  sakes  to  consign  to  oblivion  all  that  had 
taken  place.  That  letter  it  would  appear  was 
returned  unopened,  matters  having  now  taken 
by  far  too  serious  an  aspect.  A  formal  offer  was 
then  made  by  Mrs.  Taylor,  through  her  solicitor, 
to  return  home  to  her  husband,  but  he  now 
refused  to  receive  her  without  a  total  retraction 
of  the  charges  with  which  she  had  accused  him, 
but  which  Mrs.  Taylor  considered  she  could  not 
conscientiously  perform,  as  she  had  then  no 
ground  to  gainsay  the  truth  of  what  Miss  Holah 
had  imparted  to  her.  Mrs.  Taylor  finding  that 
her  husband  would  not  receive  her  back,  or  allow 
her  access  to  the  children,  in  July,  1838,  insti- 
tuted a  suit  in  the  Consistory  Court  against  her 
husband  for  a  restitution  of  conjugal  rights,  to 
which  Mr.  Taylor  put  in  what  was  termed  a 
defensive  allegation,  alleging  that  Mrs.  Taylor 
had  alienated  herself  from  him  voluntarily,  and 
that  she  had  set  up  a  false  and  groundless  charge 
of  adultery  against  him,  having  for  its  object  the 
obtaining  of  a  separation,  and  a  large  separate 
maintenance.  Dr.  Lushington,  the  judge  of  the 
Consistory  Court,  rejected  the  allegation,  a$  no 
legal  defence  to  the  suit,  and  pronounced  a  sen- 
tence in  favour  of  Mrs.  Taylor  for  a  restitution 
of  conjugal  rights.  Mr.  Taylor  thereupon  ap- 
pealed to  the  Court  of  Arches,  but  Sir  Herbert 
Jenner  confirmed  the  sentence  of  the  Court 
below.  Mr.  Taylor  being,  nevertheless,  dissa* 
tisfied  with  the  decision  of  the  Court  of  Arches, 
had  since  appealed  to  the  Judicial  Committee  of 
the  Privy  Council,  and  that  appeal  was  now 
pending.  During  the  whole  of  this  time  Mrs. 
Taylor  alleged  that  she  had  been  denied  all  access 
to  her  children,  with  the  exception  only  that  she 
bad  seen  them  once  at  the  house  of  her  slster-in* 
law,  Mrs.  Walker,  at  Southgate.  It  was  then 
stated,  it  would  appear,  that  subsequently  Miss 
Holah  denied  the  greater  part  of  what  it  had 
been  alleged  she  had  conmniDicated  to  Mrs.. 
Taylor,   and   wholly  admitled  tfcat  Mt,  Tarlo: 
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was  altogether  gailtlesa  df  tuiy  improper  fami- 
luuit;  with  the  nurse  Morris.  Mrs.  Taylor, 
upon  learning  this,  avowed  she  could  no  longer 
place  any  confidence  on  what  Miss  Holah  had 
Stated  to  her,  and  feeling  that  ehe  had  been 
grossly  deceived  by  the  misrepresentatione  of 
Miss  Holah,  she  M  once  withdrew  the  charge 
against  her  husband  altogether.  Matters  were 
in  this  posiuon  when,  in  October,  1839,  this 
petition  was  presented  to  thia  Court.  Jt  appeaia 
that  Mrs.  Taylor  had  expressed  to  her  husband 
in  the  most  ample  and  hutabi*  i 
row  for  having  imputed  the  criminal  charges  to 
her  husband,  ahe  being  thoroughly  persuaded 
that  Miss  Holah  had  practised  the  most  gross 
deception  upon  her.  It  further  appears  that 
Mr.  Taylor,  Hnce  the  separation,  and  long  pn 
viously  lo  the  institution  of  the  suit  in  the  £c 
desiastical  Court  had  given  up  his  house  i 
Southgate,  and  had  retired  to  France,  taking  hi 
children  with  him,  in  which  country  they  are  now 
resident,  being  committed  to  the  care  of  Miss 
Holah,  who  still  continues  their  governess. 
This  is  a  brief  outline  of  the  &cts  contained  in 
the  a£Edavit8  lirst  made  by  Mrs.  Taylfff  in  sup- 
portof  the  petition.  To  these  Mr,  Taybr  filed 
affidavits  in  reply,  which  contained  the  most 
solemn  denials  on  the  part  of  Mr.  Taylor  and 
Hannah  Morris  that  there  was  the  slightest 
shadow  of  truth  in  the  criminal  accusation  which 
had  been  brought  against  them,  and  they  also 
contained  the  positive  denials  of  Miss  Holab, 
of  the  statements  it  had  been  alleged  ahe  had 
made  to  Mrs.  Taylor.  But  Miss  Holah,  in 
order  to  explain  what  really  did  occur,  stated 
that  she  bad  told  Mrs.  Taylor  of  the  imper- 
tinence of  Hannah  Morris,  in  saying,  one 
day,  whilst  the  infant  was  cryinjg  iu  the  absence 
of  its  mother,  "  That  if  she  ^A  known  Mrs. 
Taylor  was  to  meet  Harris,  she  could  not  have 
been  surprised,  as  she  cared  more  for  Harris  than 
ber  child."  Miss  Holah  also  stated  iii  her  affi- 
davit that  it  was  Mrs.  Taylor  who  first  mentioned 
to  hei  about  the  criminal  conduct  imputed  to 
Mi.  Taylor,  and  that  Mrs.  Taylor  told  her 
Harris  said  he  could  prove  it.  In  confirmation 
of  this,  it  did  anpear  that  Harris  had  on  several 
occasions  sud  he  could  prove  it,  and  had  even 
stated  ■  particular  occurrence  in  Mr.  Taylor's 
bed-room  which  he  said  he  had  seen  by  reflection 
in  a  looking  glass.  One  thing  was  ^uita  ap- 
parent upon  the  evidence — namely,  that  Hannah 
Morris  Dad  been  always  treated  by  the  family 
with  much  familiarity.  It  also  appeared  from 
the  affidavits,  that  Mr,  Taylor  had  made  every 
effort  to  bring  about  an  unconditional  reconcilia> 
tion  withbis  wife,  end  had  even  gent  a^ieodtrf 


Taylor,  in  his  first  affidavil  in  reply,  riWJ,  ik 
he  found  in  his  wife's  escritoire  aa  opa  tei, 
containing  letters  written  in  tbe  Italiaa  Wiagi 
relating  to  intrigues  with  women,  in  whidi  Hnm 
had  been  engaged,  when  be  wu  reuiagiib 
earlier  days  in  Italy.  Mr.  Taylor  fwtba  mW, 
that-hia  mind  had  been  mncb  inilaled  by  nan 
which  he  had  heard  (A  Harris  coBSlant^  MAnc 
with  Mrs.  Taylor  in  a  wood,  bom  wkicb  tki 
children  were  excluded;  but,  at  the  lui  un 
Mr.  Taylor  expressed  bis  com[rielc  toawoa 
that  Mrs.  Taylor  had  not  beni  gialty  d  at 
improper  conduct  of  that  sort.  ASdavia  wet 
then  filed  in  reply  to  Mr.  Taykx*!  ^UstIh,  a 
which  Harris  took  a  juomiDent  put.  It  K^ 
Harris  had  dared  Mr,  Taylet  to  prove  thtf  07 
improprie^  of  conduct  had  ever  exisud  bmtn 
him  and  Mrs.  Taylor,  and  had  wriiica  t  ^tOs  » 
Mr.  Taylor  in  which  he  duignatcd  lumtfi 
scoundrel  and  a  coward.  Harris  wlenntj  ioA 
every  thing  that  had  been  stated  with  t^m 
him  and  Mrs.  Taylor,  and  retaliated  to  Mi. 
Taylor,  by  charging  him  with  irreligioo,  nd  H 
giving  utterance  to  bJa^hemous  txfmitm  a 
their  private  conversations ;  and,  aa  i^hiIb| 
the  Italian  letters,  he  said  they  bad  ben  gn^ 
Mrs.  Taylor  to  put  up  by  her  bwbaaJ'i  i{ 
rections,  and  that  Mrs,  Taylor  did  not  koo*  i^ 
contents — Mrs.  Taylor  never  read  tbent,  tfdi 
not  nnderstand  the  Italian  language.  OUmi 
these  affidavits  in  reply,  contained  char^  ■ 
puting  to  Mr.  Taylor  great  aod  ohmoiiM 
hastiness  and  violence  of  temper,  act*  of  end 
and  violence  towards  his  wife,  and  als«  tcna 
his  domestic  animals.  Four  instances  mly 
mentioned.  The  first  was  that  be  ihm  bc4 
ibout  the  room  when  in  a  fit  of  pa 
by  frightening  his  wife  by  driving 
sion  an  unbroken  horse  in  his  carriage ;  •  iW 

that  of  iU  treatment  to  a  hvouriie 
Mrs.  Taylor's,  in  order  to  annoy  her  ;  aod  ho^ 
cruelty  towards  a  horse  of  his  own,  althos^  1 
was  a  great  sportsman,  food  of  bnntiag  n 
horses.  It  was  also  charged  egunsl  ksM 
he  had  interdicted  all  intercoune  betwm  hii  ri 
and  her  fiinuly,  in  consequence  of  Mm 
lost  nearly  £10,000.  by  tbe  bankruptcy  of  V 
father ;  and  it  was,  moreavtf  averred  that  1 
Taylor  and  Miss  Holah  were  te^Jung  tke  di 
dren  to  disrespect  their  mother,  and  M  (»U 
her  name  fixtm  their  prayeis.  AfidanB  ^ 
filed  in  reply  to  these  on  bebdf  uT  Mr.TqIi 
positively  denying  the  truth  of  dlthMithM 
and  the  clergyman  of  tbe  C^oA  slttli 
Taylor  was  in  the  habit  of  sltMifa^lyMl^ 
davit  stated,  that  Mr.  Tftjkr  m.  Mr''-^ 
snifonnlv  atMntiTS  to  his  rImM-M 
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Irom  the  pfSf  era,  in  order  to  prevent  their  adung  ^ 
loestionsy  which  would  be  painful  to  answer  with 
-egard  to  their  mother.  It  further  appeared  that 
il  though  Mr.  Taylor  was,  at  times,  of  rather  a 
lasty  temper,  yet  that  generally  he  was  a  most 
Lind- hearted,  generous  man,  most  doatingly  fond 
>f  his  children,  and  that  he  had  been  throughout 
i  kind  and  affectionate  husband  and  father.  It 
£ems  also  that  Harris  had  since  these  unfortu* 
late  differences  aroee  between  the  parties,  become 
Mnkrupt,  that  there  were  Urge  debts,  that  no 
llvidend  had  been  as  yet  paid,  or  was  likely  to 
>e  paid,  and  that  he  had  not  obtained  hb  certi* 
icate.  The  learned  counsel  who  supported  the 
letition  contended  that  it  was  admitted  on  all 
ides  that  Mrs.  Taylor's  whole  conduct  was  un- 
mpeachable  in  ererj  respect,  and  that  the  error 
he  had  committee!  by  being  induced,  at  one 
ime,  to  believe  that  her  husband  had  been  guilty 
»f  improper  intimacy  with  Morris,  which  charge 
be  afterwards^  when  she  was  convinced  she  bad 
«eD  deceived  as  to  the  truth  of  it,  most  wil- 
Ingly  and  submissively  withdrew,  and  expressed 
ler  deep  and  poignant  sorrow  at  what  had  taken 
>lace.  was  not  an  offence  for  which  she  should  for 
ver  be  punished  by  denying  her  all  access  to  her 
hiidren.  The  Ecclesiastical  Courts  had  al- 
eady  twice  decided  that  she  was  entitled  to  be 
esiored  to  her  husband  and  to  her  children. 
fhey  submitted,  that  under  all  the  circumstaiices 
if  this  case,  Mrs.  Taylor  was  entitled,  as  a 
[Utter  of  right,  to  have  access  to  her  children ; 
ind  it  was  therefore  hoped  the  court  would  make 
ui  order  to  that  effect,  which  order  might  be  en- 
breed  either  personally  against  the  father,  or  by 
cquestration  of  his  property. 

(To  te  eontinmd*) 
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Municipal  Corporation  Act,*s.8.  15,  48. 
—Liabilities  o/"  Overseers  to  Penalties 
far  not  making  out  and  signing  proper 
alphabetical  Usts  of  the  Burgesses. 

This  was  an  action  of  debt  to  recover  a  pe- 
iialy  of  £50.  ^m  the  defendant,  one  of  the 
overseers  of  the  parish  of  St.  Margaret,  in  the 
borough  of  Ktn^s  Zynn,  for  not  making  and 
sinning  a  proper  burgess  list  for  that  parish, 
wliich  was  tned  before  Lord  Chief  Justice 
TiNDALL,  when  a  verdict  was  found  for  the 
jilaintiff,  with  leave  for  the  defendant  to  move 
to  enter  a  nonsuit  or  to  arrest  the  judgment.  A 
rale  Nisi  had  been  granted,  and  now  came  on 
for  argument.     It  appeared  that  the  parish  of! 


St.  Maij^aiet's^  by  a  local  Act  of  Ftflianient  wa» 
divided  into  nine  wards,  and  there  was  an  over«* 
seer  of  the  poor  for  each  ward.  By  the  Afmii- 
dpal  Corporation  Act^  sec.  15,  the  oveneerv 
were  directed  to  make  out  a  burgess  list  in  the 
manner  in  the  act  mentioned,  and  to  sign  sudl 
burgess  list,  and  deliver  the  same  to  the  town 
clerk  on  the  5th  of  September.  Then  by  the 
48th  sec.  it  was  enacted  that,  if  any  overseer 
should  neglect  or  refuse  to  make  oat  and  sign 
such  list,  he  should  be  liable  to  a  penalty  of 
jS50.  It  appeared  that  in  this  parish  each  over^ 
seer  had  made  out  a  list  for  his  own  ward,  so 
that  there  were  nine  lists,  to  eight  of  which  was 
affixed  only  the  name  of  the  overseer  whose 
list  it  was,  but  the  defendant  had  wholly  omitted 
to  sign  the  list  which  he  bad  delivered  to  the 
town*clerk.  The  plaintiff  charged  this  as  a  wil* 
ful  omission,  but  the  defendant  said  it  was  ac- 
cidental. 

Mr.  Kelly  shewed  cause  against  the  rul^  and 
contended  that,  whether  the  omission  was  wilful^ 
or  arose  from  negligence,  still  the  defendant  was 
equally  liable  to  the  penalty,  and  that  such  was 
the  intention  of  the  legislature,  in  order  to  com* 
pel  overseers  to  do  their  duty. 

The  A  tiomey-OenercU  for  the  rule  contended 
that,  if  it  was  to  be  considered  that  overseers 
were  liable  to  this  penalty  for  every  act  of  omis- 
sion which  arose  purely  from  negligence  or  inad- 
vertence, it  would  be  a  most  haid  case  upon  a 
man  who  might  be  perfectly  innocent  of  any  de- 
sign in  the  matter.     The  legislature  could  only 
have  intended  to  visit  a  party  with  so  heavy  • 
penalty  for  a  wilful  act.     But  that  here  there 
was  no  omission,  for  that  the  signatures  of  eight 
of  the  overseers  (that  forming  a  majority  of  the 
entire  number)  made  one  entire  list,  aiid,  there- 
fore, the  Act  of  Parliament  had  been  compliewl 
with. 

Lord  Dbnman  said  this  was  an 
brought,  under  the  Municipal  Corporation 
by  the  plaintiff  against  the  defendant,  one  of 
overseers  of  the  poor  of  the  parish  of  St.  _ 
ret's,  Lynn,  to  recover  a  penalty  of  £50.,  flam' 
not  making  out  and  signing  an  slphahrtifal  fi^^ 
of  the  burgesses  of  the  said  parish.  This  ded^^ 
ration  was  founded  on  the  15th  sectioo  of  tla« 
Municipal  Reform  Act,  which  provided  far  t^^ 
numoer  in  which  overseers  were  lo  make  out  bea« 
in  their  respective  parishrs.  It  feq^oiedtlial  |^ 
overseers  should  make oet  and  siga  imt\i  Vm^,^ 
lists,  and  deliver  them  to  the  town  cictk«  %^ 
48th  section  created  the  pcB»hT, 
that,  if  any  ovctsecK  of  say  parish  shoojd 
or  refuse  to  make  oei^  sip,SBd  deliver  aa 
he  should  forfeit  £50.  Itwas  npoa  ^ 
sections  this  acOOB  was  {o^nd^^i-  '•  ^ 
portent  to 
theoolj 
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Tiieniru  nothing  but  thie  imivis'iona  of  theie 
two  seotioni  to  prOTide  a  punishinnit  for  kn  in- 
difidoal  who  refused  or  neglected  to  perfbrm  his 
duty.  The  wliole  »u  left  unpTovided  for  but  for 
these  two  sections.  He  then  came  to  the  ques- 
tion of  ihe  meaning  of  these  provisions.  The 
dedaration  properly  stated  that  the  defendant  had 
neglected  and  refused  to  make  out  and  sign  the 
list  of  his  parish.  This  was  an  infraction  of  the 
proTisionsof  the  15th  section,  and  an  oflfance 
within  th«  meaning  of  the  act.*  Then  it  was  said 
that  the  defendant  was  entitled  to  a  nonsuit,  be- 
cause there  was  no  neglect,  or,  if  there  was  any 
neglect,  that  it  was  not  wilful,  and  then  a  further 
argument  was  Tdlsed,  that  the  declaration  was 
bad  on  other  grounds.  In  the  first  place  it  was 
asid  diat  he  had  in  truth  made  out  and  signed 
the  lists,  and  upon  this  subject  the  facts  were, 
that  this  parish  was  divided  into  nine  wards,  atid 
there  was  one  averseer  for  each  ward,  and  each 
of  the  overseers  acted  fur  his  particular  ward ; 
and  it  appeared  that  eight  of  these  overseers  had 
signed  a  list  for  his  ward,  but  that  the  defen- 
dant, who  acted  for  the  ninth  ward,  did  not  sign 
the  hst  in  question.  This  was  said  to  bring  the 
case  within  the  words  of  the  48th  section,  and 
oertaiilly  they  appeared  to  him  to  apply  directly 
to  a  person  so  acting.  It  was  said,  in  answer, 
that  inasmuch  as  they  all  gave  in  their  lists,  and 
he^niade  his  name  appear  in  the  Hstsi  although 
he  did  not  sign  it,  that  might  be  taken  as  a  sig* 
nature  by  him,  by  analogy  to  the  cases  on  the 
statute  of  frand.  He  must  own  that  it  appeared 
to  him  that  nothing  couM  ha  more  cleSr  than  the 
words  of  the  Act  of  Parliament,  that  signing 
Oould  not  hot  be  understood  as  placing  the  nami 
at  th«  bottom  of  the  list,  and  that  placing  it  ii 
«ny  other  part  was  not  a  compliance  with  thi 
Act  of  Parliament,  but  constituted  u  breach  of 
its  provisions.  It  was  then  contended  that  they 
ooold  not  be  said  to  be  wilfully  done,  and  thi 
twit  that  there  was  no  such  alUgatiOn  on  th< 
recoid  had  been  pot  forward  as  aground  for' the 
motion  in  arrest  of  judgment.  It  appeared 
him  that  it  was  unnecessary  to  state  or  prove  any 
aiich  thing.  The  intention  of  the  taw  was,  that 
portibs  entrusted  with  a  duty  of  this  kind  must 
now  what  were  the  Movlsions  of  a  sutnte  relat- 
ing to  that  duty,  and  that  if  the;  neglected  to 
cMDply  with  those  provisions,  they  roust  be 
punished  for  their  negltct.  It  was  a  wise  and 
prudent  ppseaution  on  the  part  of  Ihe  legislature, 
Mr  if  in  every  such  ease  there  miiBt  be  ah  inquiry 
k»  (0  whether  the  aet  was  done  from  cdtrupl  Mo- 
tives, then  would  be  no  end  to  sUcb  Inquiries, 


the  le^slsture  to  be  so  puni^ed.    then 
said  it  might  be   pushed   to   an  inconvcn 
but  he  must  say  he  did  not  think  this  coaM  be 
home  out.      It  was  said,   suppoaing  a  party  At- 

s  of  doing  the  act,  but  prevented  by  a  ni- 
perior  force,  he  did  not  wilfully  omit  it,  bat  h; 
apprehended' that  a  party  who  could  prove  ibs 
tact  wordd  show  he  had  not  contravened  the  Ac; 
if  Parliament.  Then  it  was  eaid,  tttal  a  stria 
coBsRnction  of  the  act  wonld  make  hioi  liable  to 
penalty,  if  the  list  was  not  alphabetical.  He 
did  not  think  that  the  true  constiucdoD  aS  die 

it  did  not  mean  the  perfect  collocauon  sf 
every  letter  of  every  word,  so  as  to  be  alphaben- 
col  according  to  the  meaning  of  that  pbruevlin 
nsed  by  a  dictionary  compiler,  but  a  list  to  fnnd 
as  to  be  Oapable  of  easy  reference  by  the  ouuii 
of  an  ordinary  alphabetical  arrangemeut  The 
decoration  was  then  said  to  be  bad,  for  tboi^ 
it  charged  the  defendant  with  not  nuking  c^ 
and  signiiig  a  list,  it  did  not  say  that  in  ha  Oe 

Its  not  made  out,  each  of  the  otherofcnem 
having  made  out  and  signed  his  pmtion,  ioi  iL 
the'pOItions  together  being  said  to  constitnK  ai 
list-  He  thought  that  no  objection  to  the  deco- 
ration— it  seemed  to  him  that  each  party  wis  -.a 
answer  for  his  own  act,  and  the  act  of  all  iti 
rest  could  not  make  one  individual  more  or  ka 
guilty  than  he  was  by  his  own  act.  Sappecitj 
it  hwi  been  signed  by  the  majority  of  the  onr- 
aeers,  yet  if  the  defendant  had  neglected  hit  on 
duty  in  respect  of  it  be  would  be  punishibte  ibi 
that  neglect,  and  it  was  unnecessary  to  aver  tlul 

>tber  overseer  had  or  had  not  signed  the  hs. 

IS  possible  that  the  majority  of  the  dk> 
seers  might  have  signed  the  list,  and  so  doi  bnt 
contravened  the  Act  of  Parliament;  andtsibe 
act  of  the  majority  was  in  every  case  the  trtd 
all,  it  was  insisted  that  this  was  a  saffideni  li- 
swer  to  the  action.  If  that  was  really  •  gvod 
defence  in  point  of  fact,  it  must  be  assamcd  uc 
that  that  defence  was  negatived,  for  otherwise  tbi 
act  of  this  particular  defendant  would  be  eicie^ 
and  yet  on  the  facts  the  jury  hadibund  a  verdid 
against  him.  On  these  grounds  be  svasofcfi- 
,  first,  that  it  was  the  duty  of  fil  tbeof» 

I  to  sign  the  burgess  list  of  thur  psndiiis' 
secondly,  that  if  any  one  of  them  waa.pnndia 
the  satisfaction  of  a  jury  to  have  nq^etteJth* 
duty,  he  would  inje  inciirred  Ae  pMwT  ^ 
posed  by  the  act.  Thirdly,  that  tha  act  ofellM. 
persons  hsting  signed  psr^cnlai'^i^oHtf  At 
list,  while  he  had  in  truth  jtot  MmIIUi^ 
mtch  part  being  necessar^ itb  tn^ana  nM M^ 
jdele,  woidd  not  ncuab  i&a 
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:OURT  OP  COMMON  fLEAS^July  7. 


Sitting$  at  Nisi 
Davibsv,  Chapman. 
RisoNBR/brDEBTOfutGAOLBR— EscAPi/rom 
Prisoit   Rules — Liainlities   of   Gaolers 
rohere  the  Prisoner  is  found  beyond  the 
prescribed  limits. 

This  was  ao  action  against  the  Marshal  of  the 

ioeen's  Bench  Prison  for  the  alleged  escape  of 

ewis  Joseph  James  Noel»  brought  by  the  plain- 

If,  Phenias  Davies,  to  recover  £185.  16«.  the 

DouDt  of  debt  tor  which  the  Marshal  held  Noel 

1  custody  at  the  suit  of  the  plaintiff. 

Mr.  Sergeant  Andrews  stated  the  case  for  the 

aintiff,  from  which  it  appeared  that  Kodi  was 

larged  in  execution,  and  confined  within  the 

alls  of  the  Queen's  Bench  at  the  suit  of  the 

^intiff  for  this  debt.  On  thelBthof  Aorii,  1838 

l^ter  Monday)^  at  1 1  o'clock  at  night,  a  son 

'  the  plaintiff  left  London  to  go  to  Greenwich 

ir.     He  there  saw  Noel  standing  outside  one  of 

ie  booths,  and  that  absence  out  of  the  rules  of 

e  King's  Bench  constituted  the  escape.     The 

tiDplaint  now  was  that  Noel,  between  the  hour 

eight  in  the  evening  of  Monday  the  1 6th,  and 

rec  o'clock  of  the  next  morning,  was  out  of  the 

lies,  being  then  at  Greenwich.     He  returned 

ithin  the  rules  in  the  morning.     He  was  occa- 

uoally  seen  at  the  rehearsals  at  the  Victoria 

heatre,  and  he  was  also  stated  to  be  in  the  habit 

visiting  a  female  in  the  Blackfiriars  Road ;  but 

also  appeared  that  he  used  to  obtain  day  rules 

term  time;  and,  with  the  exception  of  the  16th 

April,  the  evidence  did  not  specifically  apply 

aay  particular  day. 

The  defendant  pleaded  that  the  prisoner  escaped 
thout  the  knowledge  or  consent  of  the  Marshal; 
d  that  Noel  returned  into  custody  the  next  day, 
fore  the  defendant  was  aware  of  his  escape. 
lere  was  a  further  defence,  that  after  that  period 
^  prisoner  had  been  in  safe  custody  up  to  the 
ne  when  the  action  was  brought.  Since  the 
msaction  in  question,  Noel  had  taken  the  bene- 
of  the  Insolvent  Act,  and  died  soon  afterwards. 
EksKinjs,  J.,  said,  that  the  material  question 
Ls  whether  the  defendant  had  proved  that  after 
t  return  of  the  prisoner,  subsequently  to  his 
[^ape,  he  had  continued  in  the  custody  of  the 
arshal  until  the  action  was  commenced.  If 
ut  had  been  established,  the  verdict  must  be  for 
L!  defendsint ;  otherwise  the  decision  roust  be  in 
^  uur  of  the  plaintiff. 
V^erdict  for  tlw  defendant. 


COURT  OF  BXCHEaUER.— /»ne  26. 
Siilings  in  Banco. 

•  >c  denu  Dcvstxo  v.  The'  Earl  of  Chanstocx.  { 

Sfecul.  Case. 
KviSR  of  TesUaOf^s  Fbbebold  lands  in  cer^ 


tasn  tHirisheSf  which  were  held  for  a  eonei' 
derable  time  by  kis  Father's  Ancestors  in 
the  mak  line,  whether  it  can  be  construed  to 
pass  Lbaseholds  in  the  same  parisfies  that 
had  been  held  in  such  manner. 
This  was  a  special  case,  drawn  up  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  the 
construction  to  be  placed  upon  certain  clauses  of 
the  last  will  and  testament  of  the  Earl  of  Ash* 
burton ;  the  question  being  whether  certain  lease- 
hold property  would  pass  to  his  Lordship's  coUa* 
teral  male  heir  under  a  devise  of  freehold  property 
to  him,  if  such  a  claimant  should  appear  within 
three  years  after  the  death  of  the  testator.     The 
lessor  of  the  plaintiff  (the  male  heir)  had  brought 
an  ejectment  to  recover  these  leaseh<^  lands, 
which  were  situate  in  the  parishes  of  Walh- 
hampion  and  Buchland  Monachorum,  in  the 
county  of  Devon.    The  action  was  tried  before 
CoLBRiDOB,  J.y  when  the  plaintiff  had  a  verdict, 
subject  to  the  opinion  of  the  court  on  the  follow- 
ing special  case: — On  the  2 1st  of  January,  I820» 
Lord  Ashburton^  by  will,  duly  attested  to  pass 
real  estate,  devised  as  follows: — *^  I  give,  be> 
queathy  and  devise  all  my  freehold  lands,  manors, 
estates^  and  real  property  whatever,  situate  in  the 
county  of  Devon,  to  my  wife,  Lady  Ashburton, 
to  hold  and  enjoy  the  same  for  the  term  of  ber 
life :  and  whereas  it  appears  to  me  that  one  pat 
of  mv  said  freehold  lands,  namely,  those  laa^a 
which  I  hold  in  the  parishes  of  TValkhaa^eem^ 
of  Buchland  Monachorum^  and  of  Meanfj  mmm 
held  for  a  considerable  period  of  tine  bv 
father's  ancestors  in  the  male  line, 
name  and  arms  of  Dunning,  as 
prietors  of  the  same ;  I  therefore 
and  equitable  that  those  lands  sbooU 
be  held,  if  possible,  by  persons  of  ifae 
and  family  ;  and  although  I  have 
ther,  nor  other  heir  msle 
whereas  it  is  possible  thai 
may  exist,  although  anl 
I  therefore  give,  bequeath, 
lands  which  I  hold  u  ffae  i 
to  that  person  who 
wife's  death,  in  cm 
the  moment  of  my 
viving  her,  be  ay 
the  name  of 
and  the  hein 
if  no 
by  this 
case  I 
elare 
cloded 
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trill  then  conubed  a.  bequeat  of  all  the  totator'f 
leasehold  estates  in  Devon  to  hu  irife,  till  the 
eip  ntion  of  his  interest  therein  id  1 84-5,  with  t 
proTuioD  in  case  of  her  deatb  before  that  period, 
and  appointed  her  his  executrix.  The  testator 
died  ZlJrd  of  Msfch,  1823,  leaving  Lady  Ask- 
b»rttm  surviving  him.  At  the  time  of  his  death 
the  testator  was  possessed  of  the  leasehold  lands 
in  question,  which  were  situated  in  the  parish  of 
Walkkamplon  and  Buckland  Moaac/u3rum,aad 
which  were  held  by  him  for  the  residue  of  a 
of  one  thousand  yean,  created  in  1650,  and 
ther  at  the  time  of  his  death,  not  of  making  his 
will,  had  he  any  other  lands,  either  freehold 
leasehold,  in  either  of  those  two  pacuhes.  1 
had  cettun  freehold  lands  in  the  parish  of  Meary 
as  well  as  in  other  parts  of  the  county  of  Devon, 
for  none  of  which,  however,  was  any  defence 
taken  in  this  ejectment.  There  was  also  certain 
leasehold  estates  in  other  parts  of  Devonshire, 
held  under  a  term  that  would  expire  in  1 345. 
Lady  Ashburfoa,  on  the  decease  of  her  hus- 
band, took  possession  of  the  leaseholds  in  ques- 
tion, and  held  them  till  her  death  in  July,  1835, 
previous  to  which  she  devised  them  to  the  defen- 
dant Lord  Cramtoun.  In  the  mean  time 
John  Dunning  made  out  his  claim  to  the 
perty  devised  in  favour  of  the  next  collateral  heir 
male  to  the  testator,  and  died  in  May,  1839, 
leaving  Richard  Dunning,  his  eldest  son,  and 
heir-at-law.  The  present  ejectment  was  brought 
by  this  Richard  Dunning  as  such  heir-at-law, 
and  the  other  two  plaintiffs  as  executors  and 
duary  legatees  of  John  Dunning,  to  recovei 
leasehold  lands  in  question,  on  the  ground  that 
a^r  the  death  oiLady  Ashbttrton  they  hsd  by 
force  of  the  devise  in  the  will  a(  Lord  Athburton 
passed  to  John  Dunning,  as  next  collateral  heir 
male. 

Mr.  Fitzherbert  appeared  for  the  lessor  of  the 
plaintiff',  but  he  was  stayed  by  the  court,  which 
called  upon  the  defendant  to  support  his  de- 
fence. 

Mr.  Butt  appeared  for  the  defendant,  who 
claimed  under  the  devise  made  by  Lady  Aih- 
burtoa,  and  disputed  the  right  of  the  collateral 
male  heir  to  take  any  thing  but  the  Jreeholdi  in 
the  parbhes  specified  by  the  testator.  Lord  Ash- 
burton,  in  his  wilL  He  cited  Daws  v.  Qibbs  (a), 
Hobton  V.  Blackbwnffi),  Thompson  v.  Lady 
Lawley  (c). 

Paskb,  B.,  I 
and  sud,  the  qi 
tied  in  Day  y. 
made  of  all  the 
specific  place,  i 
that  alt  his  pro| 
leasehold*  were 


Court  was  unammouily  of  opinion  that  iW  ok 
was  beyond  all  douhL  The  sim[dc  qnetbogni, 
did  the  testator  mean  to  devise  any  pardoh 
lands  which  might  be  accurately  ascataiixd!  II 
any  such  could  be  identified,  then,  even  ttnii^ 
they  might  be  inaccurately  described  io  ihe  v^ 
such  as  in  this  instance  was  the  casein  reipcad 
the  tenure,  the  rule  of  law  was  dear,  and  pn 
effect  to  the  devise;  It  had  always  bees  beU, 
AittfaUa  damonttratio  non  nocet.  Now,  hei 
was  simply  a  falsa  demoiutratio,  by  ml<iij 
the  term  "  &eehold''  instead  of  "  leM^oir  a 
this  property,  which  having  been  bdd  by  tksl 
who  bore  the  name  and  arms  of  Dtnrning  is  th 
male  line  for  more  than  two  centuries,  tbe  ia» 
»r,  as  an  act  of  justice,  devised  them  aD  t»  Iri 
:allBteral  male  heir  of  that  oame,  if  any  ik) 
ihould  appear  within  three  years  after  his  ieaat, 
Such  a  person  did  appear,  and  it  was  ries-  lU 
was  entitled  to  all  the  lands,  **  wd  leaziKd 
freehold,  in  those  parishes,  though  the  dcrin 
sperafied  them  to  be  freehold.  In  Cocsjnu'  Di- 
gest (e)  it  is  said,  "  If  the  thing  detoiM  i 
sufficiently  averred  it  is  sofficieDt,  though  iS  ibi 

Esrticulars  are  not  true ;  as  if  a  mao  CDavtyiU 
ouse  in  D  which  was  R,  Cottofts,  when  it  *■ 
Thomas  Cotton's."  ' 

Judgment  for  the  plaintiff. 

COURT  OF  REVIEW.— Jx/y  85. 

Fiat  v.  Mattbbw  Wothu>foo!i. 

Esparte  Jshes  Batbson,  Assignee  of  ik 

Bankrupt. 

Composition  —  Statctk  op  LunriTiosi- 

Whether  a  Composition  >itade  morethan  a 

years  since,  and  the  tehole  not  paid  b^m 

the  Bankruptcy,  the  oeioual  Dsar  u  n 

vived,  and  can  be  proved  wider  the  F^t. 

This  petition  involved  a  questioo  of  ven  \i^ 

importance  to  commercial  men.     It  staled  ■ 

on  the  1st  of  January,  1829,  the  banbnptM 

Henry  Donaldson   entered  into   partncntap  ■ 

merchants  in  Liverpool  for  seven  yeats,  ni 

was  carried  on  under  the  firm  of  DomaUtBH^ 

fVotherspnan  up  to  the  death  of  the  vid  A*] 

Donaldson,  which   took  place  on  the  Mi  ■ 

iVfarch,  1830,  and  subsequent  ^lenia  }>]  tk 

bankrupt  under  the  same  mm,  McsMS.  DiiJt 

nd  Wotherspoon,  opened  «  buaUagacMli 
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amount  of  the  balance  dae  on  the  composition^ 
The  affidavit  of  Mr.  Lac6  was  to  the  effect  that 
all  his  letters  to  the  bankrupt  had  reference  to  the 
full  debt  owing  by  the  bankrupt  to  Fletcher, 
Roscoe,  ^  Co.,  and  not  to  the  balance  of  the 
composition. 

Mr.  Dixon  supported  the  petition,  and  con- 
tended that  the  assignees  of  Fletcher,  Roscoe^ 
Sf  Co^  could  only  be  admitted  to  prove  for  the 
balance  of  the  composition,  upon  the  principle 
that  an  acknowledgment  of  a  debt  without  a  pror 
mise  to  pay  a  particular  sum  would  only  carry 
nominal  ifamages. 

Rose,  J.  said,  the  question  is  what  assumpsit 
is  to  be  nused. 

Mr.  Sivansion,  for  the  respondents,  contended 
that  as  the  composition  had  not  been  paid  the 
original  debt  still  existed — that  the  composition 
was  not  bindirig — there  was  only  one  debt — and 
the  payments  had  been  made  on  account  of  the 
original  debt  upon  which  a  composition  had  been 
proposed,  but  never  carried  into  operation. 

Cross,  J. — You  may  take  it  that  the  whole 
debt  is  distinctly  admitted ;  the  question  is,  whe- 
ther the  promise  to  be  implied  is  a  promise  to 

pay- 
Mr.  Anderdon,  for  the  petitioner,  said  this 

was  a  very  important  question,  and  the  recent 
decisions  iu  the  courts  at  Westminster  had  esta- 
blished the  principle  under  Lord  Tenterden's  Act, 
that  a  party  must,  in  addition  to  acknowledging 
the  debt  in  writing,  state  the  sum  he  would  pay, 
and  the  bankrupt's  letters  had  reference  to  the 
composition. 

Roscy  J.  was  of  opinion  that  the  letters  of  the 
bankrupt  must  be  taken  to  refer  to  the  original 
debt,  which  was  consequently  revived,  and  the 
Commissioners  were  correct  in  admitting  the 
proof. 

Cross,  /.  said,  the  bankrupt's  letter  of  the 
18th  of  Feb.  1832,  which  appears  upon  the  pe- 
tition»  says,  '*  the  balance  shall  be  arranged ;" 
this  is  a  distinct  and  unqualified  acknowledgment 
of  the  original  debt.  The  receipt  referred  to  the 
composition,  yet  as  that  had  not  been  paid,  there 
was  but  one  debt,  and  that  was  the  original  sum 
due. 

Petition  dismissed  with  costs.  The  costs  of 
all  parties  to  come  out  of  the  estate. 


HOME  CIRCUIT; 


Maidstonej  jufy'  37. 

.  BUDD  AND  ANOTHBR,  ExiCnTORS  OF  C.  R. 

Brouohton,  Esq.  v.  Edwarim. 

COMPETBMGY  of  a  WlTVESS-^HuSBAKD 

and  Wifb. 

Tbia  was  an  action  brdught  to  recovi^  the 
amount  of  two  checks,  and  also  a  bill  of  ex- 
change, alleged  to  be  given  by  the  defendant  in 


1824.  The  defendant  pleaded  the  Sutme  eC 
Limitations^  and  several  other  pleas.  Thefcta- 
cipal  question  in  the  cause  was  as  to  an  tie^ 
part  payment  in  goods,  so  as  to  take  the  case  om 
of  the  statute. 

Mr.  Luddy,  the  only  witness  for  the  pliiau& 
to  prove  the  facts,  was  called.  He  was  objectril 
to  as  incompetent,  and  was  examined  as  to  hi* 
interest.  It  appeared  that  the  testator  bj  hi 
will  had  bequeathed  to  Eliza  Ann  Morton,  tiw 
wife  of  the  witness,  all  the  property,  faroitnre, 
goods,  silver,  and  credits  which  should  ippetsa 
to  him  at  his  decease.  The  witness  prodoced  a 
release  which  he  had  executed  to  the  plaintiSk 

Mr.  ThesigeTy  fur  the  plaintifl^,  argued  ^jx 
the  release  made  him  a  competent  witness. 

Piatt  and  James — contra. 

Lord  Abingcr. — The  wife*s  interest  has  nox 
been  reduced  into  possession,  and  she  bts  net 
joined  in  the  release.  The  witness  cannot  lie 
examined.— Plaintiff  nonsuited 

-—    --  —         -        - J 

3  &  4  Vict.  cap.  94. 

An  Act  for  facilitating  the  Administratks 
of  Justice  in  the  Court  of  Chancerjj. 

lioth  August,  \m:. 

Whereas  it  would  greatly  contribute  to  tb^ 
diminishing  of  expense  and  delay  in  suitj  in  tie 
Court  of  Chancery  if  the  process,  pleadings,  ni 
course  of  proceeding  therein  were  in  some  respert*^ 
altered,  but  this  cannot   be  convenientlj  do»« 
otherwise  than  by  rules  or  orders  of  the  judges  of 
the  said  court  from  time  to  time  to  be  made,  asd 
doubts  may  arise  as  to  the  povrer  of  the  saiJ 
judges  to  make  such  alterations  as  may  be  expe- 
dient-without  the  authority  of  Paitiament:  Be 
!  it  therefore  enacted  by  the  Queen's  most  nai- 
lent  Majesty,  by  and  with  the  advice  and  con%!i 
I  of  the  Lords  spiritual  and  temporal,  and  Css- 
I  mons,  in  this  present  Parliament  assembled,  aoJ 
by  the  authority    of  the  same,  that  the  Lo^ 
Chancellor,  with  the  advice  and  consent  of  tbc 
Master  of  the  Rolls  and  the  ^ce  Chancellor,  c: 
one  of  them,  may  and  he  is  hereby  required,  h 
any  rules  and  oitlers  to  be  from  tune  to  time  l^ 
him  made  with  such  advice  and  consent  is  afsR* 
said,  at  any  time  within  five  years  from  the  paa* 
ing  of  this  act,  to  make  such  alteratioos  as  oif 
seem  expedient  in  the  fbmi  of  writs  and  eoo- 
missions,  and  the  mod&  of  sc^og^  iiaiimg,  en* 
cuting,  and  i^tuming  the  same,  and  alio  in  the 
form  of  and  mode  of  filing  biDs,  anmis,  dcpoo- 
tions;  affidavits,  And  other  proceedings,  tva 
the  form  and '  mode  of  obtaining  &eoniy  ^ 
answer'  in  writing  or  othervrise,  attf  in  Ae  fei* 
and  mode  of  pleading,  and  in  ^e  l^m  uA^ 
of  takinjg  or  obCainins;  evidenec,  hA  yyHy* 
the  fonti  and  mdde  orproceediwtiimiiftm 
and  in  the  general  practibe  of  1t^  letat  ^  ^ 
Wioti  thereto,  and  aho  in  AelbnnMBM^^ 
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iroceeding  before  the  Masters,  and  in  the  fonn 
nd  mode  of  drawing  up»  entering,  and  enrolling 
iders  and  decrees^  and  of  making  and  deliYeriog 
opies  of  pleadings  and  other  proceedings,  and 

0  make  such  regulations  as  to  the  tascation,  al- 
)waDce,  and  payment  of  costs*  and  for  altering* 
upenntending,  controllingt  and  regulating  the 
usiness  of  the  several  offices  of  the  court, 
nd  also  of  collecting  the  fees  payable  to 
be  suitors  fee  fund,  and  for  directing  the 
ayment  into  the  suitors  fee  fund  of  the  copy 
}oney  now  received  by  any  of  the  officers  to  their 
WD  use,  and  otherwise  for  carrying  into  effect 
be  said  alterationsi  as  to  them  may  seem  proper; 
nd  all  such  rules,  orders,  and  regulations  shall 
e  laid  before  both  Houses  of  Parliament,  if  Par- 
ament  be  then  sitting,  immediately  upon  the 
taking  and  issuing  of  the  same,  or  if  Parliament 
e  not  sitting,  then  within  five  days  after  the 
ext  meeting  thereof;  and  no  such  rule,  order,  or 
^gulation  shall  have  effect  until  each  House  of 
'arliament  shall  have  actually  sat  thirty-six  days 
fter  the  same  shall  have  been  laid  before  each 
iouse  of  Parliament  as  aforesaid;  and  every 
lie,  order,  or  regulation  so  made  shall  from,  and 
fter  the  time  aforesaid  be  binding  and  obligatory 
Q  the  said  court,  and  be  of  like  force  and  effect, 
9  if  the  provisions  contained  therein  had  been 
(pressly  enacted  by  Parliament,  unless  the  same 
lall,  by  vote  of  either  House  of  Parliament,  be 
bjected  to. 

II.  And  be  It  enacted,  that  from  and  after  the 
issing  of  this  act  such  additional  officers,  clerks, 
^d  messengers,  in  any  of  the  present  or  future 
^ces  of  the  court,  as  the  Lord  Chancellor,  with 
ie  advice  and  consent  of  the  Master  of  the 
oils  and  the  Vice  Chancellor,  or  one  of  them, 
tail  determine  to  be  necessary  and  proper,  shall 
)d  may  be  from  time  to  time  appointed. 

HI.  And  be  it  enacted,  that  the  officers, 
erks,  and  messengers  who  shall  be  appointed  as 
:rcin-bcfore  directed,  and  the  present  officers, 
crks,  and  messengers  of  the  said  court,  shall 
ceive  by  way  of  salary  or  additional  salary  for 
e  performance  of  their  several  duties  such 
mual  sums  as  the  Lord  Chancellor  and  the 
ommissioners  of  her  Majesty^s  Treasury  shall 
:>m  time  to  time  fix  and  determine ;  and  that 
e  same,  and  the  expense  of  copying  and  writing 
r  the  said  court  or  any  of  the  officers  thereof 

1  all  be  paid  and  payable  under  an  order  of  the 
:  J  Court  of  Chancery  out  of  the  interest  and 
vidends  of  the  Government  or  Parliamentary 
curities  which  may  at  any  time  be  standing 

the  name  of  the  accountant-general  of  the 
igh  Court  of  Chancery  to  an  account  entitled 
account  of  monies  placed  out  for  the  benefit 
id  better  security  of  the  suitors  of  the  High 
ourt  of  Chancery,'*  and  to  an  account  entitled, 
account  of  securities  purchased  with  surplus 
terest  arising  from  securities  carried  to  an  ac- 


count of  monies  placed  out  for  the  benefit  and 
better  securi^  of  the  suitors  of  the  High  Court 
of  Chancery,"  or  either  of  them  (but  subject  and 
without  prejudice  to  the  payment  of  any  salaries 
and  other  sums  of  money  by  any  Act  or  Acts  of 
Parliament  now  in  force  directed  or  authorised  to 
be  paid  thereout) ;  provided  that  nothing  herein 
contained  shall  authorise  the  diminution  of  any 
of  the  several  scdaries  to  which  the  present  officers, 
clerks,  and  messengers  are  now  entitled. 

IV.  And  whereas  the  emoluments  of  some  of 
the  officers  of  the  said  court  may  be  diminished 
by  the  operation  of  this  act,  or  by  the  roles  and 
orders  to  be  made  thereunder,  for  which  they 
may  claim  to  have  compensation  made;  be  it 
therefore  enacted,  that  it  shall  be  lawful  lor  the 
commissioners  of  her  Majesty's  Treasury  for  the 
time  being,  or  any  three  or  more  of  them,  and 
they  are  hereby  required,  within  the  space  of  -six 
calendar  months  after  any  such  daim  shall  arise 
and  be  made,  by  examination  on  oath  or  other- 
wise, (which  oath  they  and  each  of  them  are  and 
is  hereby  authorised  to  administer),  to  inquire 
whether  any,  and  if  any   what,   compensation 
ought  to  be  made  by  any  officer  or  person  claims 
ing  such  compensation,  the  said  commissioner- 
having  regard  to  the  conditions  on  which  the  ap- 
pointment of  any  such  officer  was  made,  or  to 
any  notice  which  at  the  time  of  such  appointment 
may  have  been  given  to  such  officer  that  such 
officer  was  to  be  holden  subject  to  any  provision 
by  Parliament  for  the  abolition  or  regulation 
thereof,  but  with  full  power  for  the  said  commis- 
sioners to   investigate   and   determine  whether, 
from  the  nature  of  the  said  offices  or  the  mode 
of  accession  thereto,  any  such  conditions  or  no- 
tice could  have  been  properly  made  or  given  and 
also  having  regard  to  the  holding  of  any  office, 
place,  or  situation  by  such  officer  under  this  act ; 
and  that  in  all  cases  in  which  it  shall  appear  to 
the  said  commissioners  that  compensation  ought 
to  be  granted  it  shall  be  lawful  for  the  said  com- 
missioners, or  any  three  or  more  of  them,  by 
warrant  under  their  hands^  to  order  and  direct 
that  such  annual  or  other  compensation  shall  be 
made  to  the  persons  so  claiming  such  compensa- 
tion as  aforesaid,  or  any  of  them,  as  to  the  said 
commissioners  in  their  discretion  shall  seem  just 
reasonable ;  and  all  such  compensations,  whether 
annual  or  in  gross,  shall  be  issued  and  paid  and 
payable  by  the  said  accountant  general  of  the  said 
Co^urt   of  Chancery,  by  virtue  of  an  order  or 
orders  for  that  purpose  to  be  made  by  the  said 
Court  of  Chancery,  out  of  the  interest  and  divi- 
dends that  have  arisen  or  may  hereafter  arise,  from 
the  Government  or  Parliamentary  securities  now 
or  hereafter  to  be  placed  to  the  said  two  accounts 
in  the  Bank  of  England  standing  in  the  name 
of  the  said  accountant  general  of  the  said  Court 
of  Chancery,  and  entiued  **  account  of  monies 
I  placed  out  for  the  benefit  and  better  security  of 
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the  suitors  of  the  High  Court  of  Chancery,*'  and 
*'  account  of  securities  purchased  with  surplus 
interest  arising  from,  securities  carried  to  an  ac- 
count of  monies  placed  out  for  the  benefit  and 
better  security  of  the  suitors  of  the  High  Court 
of  Chancery,"  (but  subject  and  without  preju- 
dice to  the  payment  of  all  salaries  and  sums  of 
money  by  which  any  act  or  acts  now  in  force  are 
authorized  to  be  paid  thereout):  provided  al- 
ways, that  an  account  of  all  such  compensations 
shall,  within  fourteen  days  next  after  the  same 
shall  be  so  granted,  be  laid  upon  the  table  of 
the  House  of  Commons,  if  Parliament  shall  be 
then  assembled,  or  if  Parliament  shall  not  be 
then  assembled,  then  within  fourteen  days  after 
the  meeting  of  Parliament  then  next  assembled. 

V.  Ana  be  it  enacted,  that  in  the  construction 
of  this  act  the  expression  ^'Lord  Chancellor" 
shall  mean  also  and  include  the  Lord  Chan- 
cellor, Lord  Keeper  and  Lords  Commissioners 
for  the  custody  ot  the  great  seal  of  the  United 
Kingdom  for  the  time  being. 

VI.  And  be  it  enacted,  that  this  act  may  be 
altered,  amended,  or  repealed  during  the  present 
session  of  Parliament. 

POSTAGE  RETURNS. 


Returns  showing  the  effect  of  the  late  reduc- 
tions in  the  rates  of  postage  have  just  been 
printed  by  the  order  of  the  House  of  Commons. 
The  steady  progressive  increase  of  the  number  of 
letters  is  highly  satisfactory,  especially  under  the 
present  dulland  depressed  state  of  trade.  Even 
with  the  short  and  limited  experience  of  (he 
working  of  the  penny  postage,  we  may  augur 
that  the  phenomena  of  the  number  of  letters 
standing  still  or  retrograding,  with  an  increasing 
population  and  increasing  trade,  are  passed  away. 

One  return  shows  the  number  of  chargeable 
letters  passing  through  the  General  Post  in  Lon- 
don since  the  first  reduction  was  made  :  and 
those  for  the  corresponding  period  of  1839.  The 
result  stands  thus : 


had  increased  to  1,702,344,  or  above  30  per 
cent.  Before  any  change  whatever,  the  aven^ 
weekly  number  of  letters  was  254,225.  The 
weekly  average  at  the  present  time  is  423,086,  w 
that  the  metropolitan  local  letters  have  m- 
creased  upwards  of  60  per  cent.  It  is  i  life 
prophecy  to  say  that  if  this  ratio  of  increase  coo- 
tinues,  not  many  months  will  elapse  before  the 
reduction  in  this  post  will  be  actually  profitibif 
to  the  revenue. 

The  third  return  shows  the  mogress  of  tlis 
weekly  numbers  for  the  whole  of  the  kingdom, 
in  monthly  intervals : — 

Week  ending  Number  of  Lettert 

24th  Nov.  1839,  (before  any  change)  1,585,9T3 
22d  Dec.  1839  (4d.  rate)  •         2,008,6^7 

23d  Feb.  1840  (Id.  rate)  .        3,199,637 

22d  March,  1840  .  .         3,069,49'» 

26th  April,  1840  •  .        2,9543^6 

22d  May,  1840  .  .         3,138,033 

2l8t  June,  1840  .  ,         3,221,2C'6 

The  week  ending  26th  April  being  Etstfr 
week,  and  consequently  an  universal  hobhi- 
week,  accounts  for  the  slight  falling  ofi*  in  thit 
week.  Excepting  this  week,  and  the  first  wetk 
after  the  reduction  to  1  d.,  it  will  be  seen  that 
the  numbers  have  been  increasing  for  the  hit 
three  months.  It  may  be  as  well  to  remiiifl  oc: 
readers  that  the  fourpenny  rate  came  into  open- 
tion  on  the  6th  December,  the  penny  rite « 
the  10th  January,  and  the  stamps  on  the  66 
May. 


1839. 

POUR  WBBKS    ENDING. 

TotalNo.  of  Letters. 
5th  Jan.  1,500,916 
2d  Feb.  1 ,543,375 
2d  March  1,557,880 
30th  March  1,664,356 
27th  April  1,656,316 
25th  May  1,619,765 
22dJune      1,649,020 


1840. 

FOUR  WBBKS  ENDING. 

Total  No.  of  Letters. 
4th  Jan.  2,102,281 
Ist  Feb.  3,004,266 
29th  Feb.  3,338,074 
28thMarch  3,372,667 
25th  April  3,404,900 
23d  May  3,461,278 
20th  June  3,665,193 


^  The  second  return  relates  to  the  London  dis- 
trict post.  It  appears  that  in  the  first  four 
weeks  a^r  the  reduction  from  2d.  and  3d.  to  Id. 
1,302,555  letters  pateed  through  this  post.  In 
the  four  weeks  ending  June  20,  these  numbers 
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OF 
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(ContimLed  from  ^ffe  2S9,) 


LOCATIO  CUSTODIA.  . 

WAREHOUSEMEN. 

iHE  late  Lord  Tintbrbbn,  in  his  admi- 
rable work  upon  Bhipping,  observes  (a) 
t  goods  are  frequeotly  sold  upon  credit 
ile  thej  remain  in  the  custody  of  a  ware- 
iseman,  who  is  to  deliver  them  to  the 
f  er.  upon  receiving  an  order  for  that  pur- 


\'0L,    XV. 


(a)  P.  460. 


pose  from  the  seller.  In  such  cases  the  cus- 
tody of  the  warehouseman  has  been  some- 
times considered  as  in  the  nature  of  a  transit; 
and  questions  have  arisen  as  to  the  power  of 
the  seller  to  countermand  an  order  that  may 
have  been  received  by  the  warehouseman 
upon  discovering  thc^.  insolvency  of  the 
buyer  (6).  Upon  such  a  question  it  is  im- 
portant to  ascertain  whether,  according  to 
the  nature  and  subject-matter  of  the  contract, 
any  other  act  on  the  part  of  the  seller  is  to 
precede  the  actual  delivery  of  the  goods.  If 
nothing  is  to  precede  it,  and  the  order  has 
been  handed  by  the  bayer  to  the  warehouse- 
man, and  he  has  made  the  usual  entry  in 

(b)  Dixon  v.  Yates,  5  Bam.  &  Adol.  1513. 

T 
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his  books,  changing  the  name  of  the  proprie- 
tor (c).  or  even  if  he  has  not  made  such 
entry  {d),  the  handing  of  the  order  to  the 
warehouseman  is  a  constructive  taking  pos- 
session by  the  buyer,  and  the  order  cannot  be 
countermanded.     A  fortiori  it   cannot    be 
countermanded  if  the  bayer  has  actually  re- 
moved from  the  warehouse  a  part  of  an  en- 
tire quantity  of  goods  sold  at  one  fixed  and 
entire  price  (e).    But  if  any  thing  is  to  be 
previously  done  on  the  part  of  the  seller  to 
ascertain  the  amount  of  the  price,  or  to  as- 
certain and  perfect  the  specific  subject  of  the 
sale — such,  for  instance,  as  weighing    the 
goods  (/)— an  order  for  delivery  may  be 
countermanded  before  such  previous  act  has 
been  done.    Thus  where  a  person  contracted 
to  sell  all  his  starch  then  lying  at  the  ware- 
house of  another,  at  a  certain  price  per  hun- 
dred weight,  to  be  paid  for  by  a  bill  of  ex- 
change, and  a  certain  number  of  days  was 
allowed  for  the  delivery,  and  the  seller  wrote 
an  order  to  the  warehouseman  to  weigh  and 
deliver  all  his  starch  to  the  buyer,  and  the 
buyer  handed  the  order  to  the  warehouse- 
man, who  weighed  a  part  which  the  buyer 
removed,  and  then  the  buyer  failed  before 
the  residue  was  weighed,  it  was  held  that  the 
seller  might  lawfully  countermand  the  deli- 
very of  the  residue  (g).    So  where  a  quan- 
tity of  oil  in  casks  was  sold,  and  according 
to  the  course  of  trade  the  casks  were  to  be 
searched  by  the  seller's  cooper,  the  quantity 
of  impure  matter  to  be  ascertained  by  a  per- 
son attending  on  behalf  of  both  parties,  and 
the  casks  to  be  filled  up  at  the  seller's  ex- 
pense, it  was  held  that  the  order  which  had 
l)een  delivered  to  the  warehouseman,  might 
be  countermanded  (K)  before  these  things  were 


(c)  Harmon  and  others  v.  Anderson  and  others^ 
3  CkiAp.  243,  per  Lord  Ellbn borough. 

(J)  In  the  same  case  afterwards  by  the  Court,  id, 

{e)  Hammond  and  others  v.  Anderson,  1  Bos.  & 
Pull.  N.  R.  69. 

{/)  Withers  and  others  v.  Lyp  and  afiother.  Holts* 
N.P.C.18. 

{g)  Hanson  and  another  ▼.  Meyer,  6  East,  614. 

(fc)  Wallace  and  others  ▼.  Breeds  and  another, 
13  East.  Rep.  522. 


done.  On  the  other  hand,  upon  t  sali 
of  ten  tons  of  oil,  being  part  of  forty  toe 
contained  in  one  cistern,  where  nodting  re 
mained  to  be  done  except  to  dnw  off  tbe  t^i 
from  the  forty,  it  was  determined  tbat  iL 
seller  could  not  countermand  the  order  tf^ 
it  had  been  placed  in  the  hands  of  the  ^nst 
houseman  (i).  But  although  somethiBg  ci] 
remain  to  be  done  so  that  the  delivery  be « 
complete,  yet  if  the  buyer  sell  the  gocd? : 
a  third  person,  and  the  wharfinger  ceilifrl 
such  third  person  that  be  has  transferred 
goods  to  his  account,  who  thereupoD 
the  price,  the  wharfinger  thereby  makes 
self  responsible  to  the  third  person,  and 
not  defend  himself  against  his  ckim 
the  right  of  the  first  seller  to  ftop 
goods  {k\ 

But  a  second  vendee,  who  neglects  id 
actual  or  constructive  possession,  is  ii 
same  situation  as  the  first    vendee 
whom  he  claims.     His    title  is  d 
on  non-payment  of  the  price  by  tl^e 
vendee  (^9  unless,  indeed,   he  take 
a  bond  fide  indorsement  to   him  of » 
of  lading,   for  valuable  considerttton. 
very  frequently  happens  that  commcs^ 
riers   are  also   warehousemen,   so  out 
requires  great  nicety  to  decide  in  ^ 
character  the  party  is  chargeable,  for  fi 
responsibilities  of  the    two    character 
very  difierent,  he  may  in  one  chaiW 
liable  for  a  loss,  from  which  beinKsH 
exempt  in  the    other:    as  for  instiad 
common  carrier  is  liable  ibr  losses  Ijfi 
without  any  negligence  of  him  or  btf  ^ 
vants,  or  as  Lord  Holt  describes  U 
carrier  is  that  kind  of  bailee  who  is 
able,  though  there  be  no  actnal 
but  a  warehofuiuman  is  not  Uahle  for 
by  fire,  unless  he  has  been  gvilty  c( 
nsLTy  negligence.    This  wis 
Garside  v .  the  proprietors  of  ^  TrM 


(i)  Whitehou9e  and  aihen  t. 

12  Id.  614. 
{k)  Hatoes  ▼.  Wateonj  9  Bm» 
(0  CnivenT.J?yi2er,6T\uat. 

ante  ;  Small  v.  Jfoctf«»,  9Btag.iM» 
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Jersey  Navigati€n,(m)  where  a  common 
sirrier,  from  Stourport  to  Manchester, 
ndertook  to  carry  goods  from  the  former  to 
le  latter  place^  and  to  forward  them  from 
}cnce  to  Stockport,  Upon  arriral  at  Man- 
lester  the  goods  were  deposited  in  his 
arehouse,  to  await  an  opportmiitjr  of  send- 
g  them  on  to  Stockport  hj  the  Stockport 
trrier,  there  being  none  there  at  that  time, 
r  whom  thej  could  be  seat  oo.  Before  he 
id  an  opportunity  of  forwarding  them, 
ey  were  destroyed  by  an  accidental  fire. 

also  appearady  that,  according  to  the 
urse  of  business,  when  goods  were  sent 
>m  Stourport,  to  go  beyond  Manchester, 
^Tij  carrier  to  the  place  of  their  destina- 
m  be  at  Manehetter  reBdj  to  receive  them, 
ey  are  immediately  delivered  upon  pay- 
mt  of  the  carriage  from  Stourport  to 
anehetter,  and  if  not,  the  defendants  kept 
»m  in  dieir  warehouse  till  a  carrier  ar- 
ed,    to  whom  they  might  be  delivered, 

mailing  the  above  payment^  the  defen- 
nts  not  charging  any  thing-- for  lodging 
d  keeping  the  g^ds  in  their  warehouse, 
me  time  before  the  goods  in  question  were 
livered  to  the  defendants^  their  agent  told 
I  plaintiff,  that  if  he  would  send  all  his 
>d8  by  them,  they  would  forirard  them  to 
^hport  by  the  first  carrier  that  should 
ne  there,  without  insisting  on  being  paid 

the  carriage  before  they  delivered  them, 
1  would  settle  with  him  when  they  met. 
RD  Kbkyon  said — "  If  the  defendants  were 
isidered  merely  as  ncarehousemenj  there 
ild  be  no  pretence  to  say  that  they  were 
^le  for  such  an  accident  as  the  present. 
5  case  of  a  carrier  stands  by  itself  upon 
u liar  grounds;  he  is  held  responsible  as 
insurer;  and  the  reason  given  in  the 
ks  r  whether  well  or  ill  founded  was  im- 
erial)  is,  to  prevent  fraud.     Bnt  I  do 

«ee  how  we  can  couple  the  character 
he  carrier  with  that  of  the  warehouseman, 
ivhich  last  the  defendants  are  not  liable 


here,  they  not  having  been  guilty  of  laches." 
And  BuLLBR,  J,  observed,  that  the  keeping 
of  the  goods  in  the  warehouse  was  not  for 
the  convenience  of  the  carrier,  but  of  the 
owner  of  the  goods,  for  when  the  voyage  to 
3fanchester  was  performed,  it  was  the  inter- 
est of  the  carrier  to  get  rid  of  them  directly, 
and  it  was  only  because  there  was  no  person 
ready  at  Manchester  to  receive  these  goods, 
that  the  defendants  were  obliged  to  keep 
theia.  And  tbb  Coubt  held  that  the  de- 
fendants were  not  liable,  because  their  duty 
as  carriers  had  terminated,  and  their  duty 
as  warehousemen  had  commenced  before  the 
loss,  and  it  made  no  difference  that  they  re- 
ceived no  distinct  compensation  as  ware- 
housemen. 

But  if  at  the  time  of  the  fire  and  conse- 
quent loss,  the  carriers  duty  had  not  been 
completed,  as  in  Forward  v.  Pittardf(n) 
where  the  deposit  was  made  in  a  warehouse 
at  an  intermediate  place,  in  the  course  of  his ' 
own  route,  or  as  in  Hyde  v.  the  Trent  No" 
vigation  Company,  (o)  where  the  carrier, 
after  the  arrival  of  the  goods  at  their  place 
of  destination,  was  still  bound  to  deliver 
them  to  the  owner,  and  before  such  delivery, 
he  had  put  them  into  his  own  warehouse  for 
safe  custody,  where  they  were  consumed  by 
fire,  in  such  and  the  like  cases  he  would  be 
liable,  because  his  duty  as  carrier  was  not 
completed ;  and  although  he  is  acting  as  a 
warehouseman,  and  makes  a  distinct  charge 
for  warehouse-room,  and  also  for  the  cartage 
of  the  goods  from  the  warehouse  to  their  des- 
tination, he  is  nevertheless  considered  as  a 
carrier,  the  delivery  of  the  goods  to  the 
owner  being  always  by  usage  considered  the 
proper  duty  of  a  carrier. 

There  are  also  cases  where  goods  are  srnt 
to  be  left  at  the  warehouse  of  the  carrier, 
till  called  for  by  the  owner  :  in  these  cases 
the  duty  of  the  carrier  ends  when  the  goods 
arrive  at  his  warehouse,  and  his  duty  as 


) 


4  Term  Rep.  681—566  1  Stark.  72. 


(fi)  I  Term  Rep.  27. 


(o)  5  id.  889. 
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warehouseman  beginSyQ?)  and  if  he  deliver 
the  goods  to  a  wrong  party  by  mistake,  be 
will  be  liable  as  upon  a  wrongful  conver- 

BiOD.(^) 

(To  be  continued) 


PROBLEM  XVIII.- VOL.  IV. 

Bankruptcy. 

'  Crbdiiors'  Assignees — What  ave   their 
rights,  duties,  and  liabilities  ? 

TO  THE    2DIT0B  <*P    THB    LEGAL    QUIDS. 


ANSWER  TO  PROBLEM  11. -VOL.  4. 

Interesse  Termini — What  is  it? 

Interesse  Termini  is  the  interest  in  a  term, 
which  a  lessee  has  before  entry  (Co.  Litt.  46  b. 
270  b.)  A  bare  lease  without  entry  does  not 
yesyt  any  estate  in  the  lessee ;  but  only  gives  { 
him  a  right  of  entry  upon  the  tenement,  which 
right  is  called  his  interest  in  the  term  (2  Blacks. 
Com.  144).  What  this  interest  is  will  beat  be 
'  shew4  by  pointing  out  in  what  respects  it  falls 
short  of  the  estate  vested  in  the  lessee  upon 
entry. 

Before  doing  this,  it  is  to  be  remarked  that 
the  right  under  consideration  is  not  affected  by| 
the  death  of  either  the  lessor  or  the  lessee  ;  but 
that,  if  the  lessee  dies  before  entry,  his  executor 
or  administrator  may  enter :  or  the  lessee  or  his 
executor  may  enter  though  the  lessor  dies  before. 
If  the  lease  is  piade  to  several  persons,  and  one 
of  them  dies,  his  interest  survives  (Com.  Dig. 
Est.  G.)  It  is  grantable  to  another  (Co.  Litt. 
46  b.) 

/i&  above  observed,  the  lessee  before  entry  has 
only  his  right  of  entry :  but  when  he  has  actually 
entered,  and  so  accepted  the  grant,  the  estate  is 
then  vested  in  him,  and  he  is  possessed  of  the 
term  of  years  (2  Blacks.  Com .  1 44).  Now,  since 
fL  release,  which  enures  by  enlargement,  cannot 
work  without  a  possession,  —  either  an  actual 
estate  in  possession  or  a  vested  interest  in  the 
releasee. — it  is  evident  that  one  who  has  only  an 
interesse  termini  cannot  receive  a  release  of  the 
reversion ;  after  entry  he  can,  for  then  he  has 
possession  by  force  of  the  lease,  and  the  release 
jnade  to'  him  by  the  lessor,  or  by  his  heir,  **  is 
sufficient  t^  him  by  reason  of  the  privitv  which 
by  force  pf  the  lease  is  between  them,  Ac."  (Litt. 
%  459).  But  such  release  will  operate  to  ex- 
tinguish the  rent.     Lord  Coke,  in  his  commen- 

(p)  Jn  re  TF«lr*,  8  Taunt.  443. 
(?)  Lubbock  r.  logli?,  1  StaA,  104. 


tary  on  the  above  passage  of  Littktoo,  pots  ths 
case,  **  If  a  man  make  a  lease  for  jears,  U)  be- 
gin presently,  reserving  a  rent,  if  before  \h 
lessee  doth  enter,  the  lessor  releaseth  all  the 
right  that  he  bath  in  the  land ;  albeit,  thistdeue 
cannot  enlarge  his  estate ;  yet,  it  shall,  ia  reipect 
of  the  privity,  extinguish  the  rent.  Aod  so  it 
is,  if  a  lease  be  made  to  begin  at  MichadoB. 
reserving  a  rent,  and  before  the  day,  the  kaa 
release  all  the  right  that  he  hath  m  the  Inl 
this  cannot  enure  to  enlarge  the  estate,  bu:  ► 
extinguish  the  rent  in  respect  of  the  pciikr.* 
(Co.  Litt.  270  b.) 

An  interesse  termini  cannot  be  the  subject 
of  a  surrender;  for  a  surrender  is,  propoif*! 
yielding  up  of  a  less  estate  to  him  whohasa 
immediate  estate  in  rever^on  or  rmainder;  ba 
as  this  is  a  mere  right,  and  not  an  eslaie,  d 
there  is  no  reversion  wherein  it  may  drowa.  6t 
a  surrender  in  law,  however,  it  may  be  dro*wl 
as  by  accepting  a  new  lease  (Co.  litt,  33$  ti- 
For  the  reason  just  before  expressed,  ▼>•  b^ 
it  is  not  an  estate,  it  caanol  be  the  sobjeEttJ 
a  confirmation  (Co.  liu.  296  b).  Lastlj,  it  stj 
be  observed,  that  he  who  has  only  an  tsterm 
termini  cannot  maintain  any  actioa  of  t» 
pass(l).  GvuvMS^ 

(1)  Our  correspondent  has  not  applia 
his  talents  to  die  solution  of  this  PrvUs 
with  that  assiduity  he  should  have  doK. 

An  interesse  termmt  is  merely  an  execi^ 
interest  $  and  the  right  tp  enter  ludff  < 
except  when  depending  on  an  eslBle  tii 
cannot  be  barred*  or  affected  be&re  the  tarn 
when  an  entry  would  be  antboriiedbjtft 
leaA^  gra^^  o'  liinitatioii,  coaferriiig  dx  ° 
ibrdk.  When  that  period  is  arriTed,  and  ^ 
actual  right  to  the  poeaeesien  is  accrcBi 
may  be  barred  like  any  other  right  of  estrv 
but  although  it  may  then  -be  barred,  it  cs 
notf  until  it  is  executed  in  poasessionbrt^ 
entry  of  the  person  entitled  under  k,\is^ 
vested  so  as  to  present  it  firom  beii^  ta? 
ferred  to  a  stranger,  4  Sac.  Ab.  Tit  U^ 
195.  And  though  such  an  interest  ca^ 
before  entry  be  enlarged  by  a  rdesse  fr^ 
the  lessor,  on  account  of  thoe  beiagiBfrc 
an  interest  and  no  actual  estate  ia  the  •' 
see;  yet  a  release  to  the  lessee  before «£>- 
from  the  lessor,  of  all  right  tbal  he  hasie 
land,  will,  in  respect  of  the  privity  bet« 


oftKi  Small  Tenement  Act, 


277 


tbem,  extiBgaish  the  rent.  Co.  Litt  270 
b,  aod  the  lessor  may,,  for  the  same  reason, 
^xpresslj  release  the  rent  to  the  lessee  before 
iniry.  Id.  46,  b.  On  the-  same  principles, 
it  should  seem  that  a  release  to  the  lessor  bj 
;he  lessee  before  entrj  would  be  held  to  ex- 
iioguish  his  inieresfe  termini.  And  it  has 
)een  decided  that  an  assignment  of  it  bj 
iim  to  the  lessor  will  have  that  operation ; 
Salman  t.  Swann^  Cro.  Jac,  619.  Bot  it 
pras  determined  in  the  recent  case  of  lyoe 
r.  Walker,  6  Bam.  &  Cress.  111.  thi^  it  will 
)ot  nierge  in  the  freehold  subsequently  ac- 
luired  In  1788,  a  lease  for  21  years  was 
granted  to  J.  W.,  which  would  expire  at 
\Iichaelmas,  1809.  In  1799,  T.  W.,  the 
essor,  granted  another  lease  to  J.  W.  of 
he  same  premises  for  a  term  of  60  year»,  to 
'ommence  at  MichadmmSf  1809;  in  the  year 
[800  T.  W.  died,  having  devised  the  same 
>remi8e8  to  J.  W.  for  life ;  in  1806,  J.  W., 
>y  lease  and  release,  conveyed  away  the 
egal  estate  of  hisli£B  interest  in  the  premises 
0  a  trustee  in  trast  for  him.  J.  W.,  there- 
ore,  had  the  legal  estate  for  hie  own  life 
rom  the  testator^s  death  in  1800  until  1806, 

I 

rhen  the  legal  estate  was  conveyed  to  his 
rastee  ;  and  it  became  a  question,  whether 
be  term  .of  60  years  was  meiged  in  the  life 
state  ;  in  other  words,  whether  the  term  to 
ommence  injutwo  in  1809,  merged  in  the 
xisdng  lift  eatate.  It  was  holden  in  the 
3ourt  of  King's  Bench,  that  the  reversion- 
ary term  was  not  merged ;  for  that  being 
nly  an  imieresse  termini,  it  did  not  aoqnire 
be  character  of  an  estate  till  after  J.  W. 
ad  conveyed  away  the  legal  interest  for 
ife ;  the  two  estates  were  not  in  him  at  the 
nme  time ;  there  was,  therefore,  no  merger  of 
be  interesse  termini ;  bat  there  was  a  merger 
f  his  lease  for  twenty-one  years  in  the  life 
Btate;  the  Court  observing  that  J.  W.  Jiad 
othing  but  his  life  estate  until  Michaelmas, 
809,  aod  nothing  but  the  term  of  GO  years 
fter  that  period.  Editob. 


TO  THB  BDlToa  OP  THB  LEGAL  GUIDB. 


A  Discussion  OF  the  Small  Tbicbmcnts  Act, 
I  &  2  Vict.  c.  74. 

Sir,. — As  you  have  presented  your  readers 
with  a  copy  of  this  useful  act  of  PaHiament  (/i)« 
I  take  the  liberty  of  offering  the  following  re- 
marks on  soch  parts  of  it  as  have  called  fas  dis- 
cussion in  the  practical  working  of  its  povistons. 

Although  the  first  sec.  does  not  require  that 
rent  should  have  been  actually  paid  to  bring  a ' 
case  within  its  provisions,  yet,  I  apprehend  tbaS 
it  will  always  be  necessary  to  obtain  some  ac- 
knowledgment of  tenancy,  an  occupation  as  a 
servant  will  not,  it  is  generally  eonsidered,  bring- 
a  case  within  the  act,  and  some  doubt  exists 
whether  it  applies  so- as  to  bring  a  mortgagor- 
within  its  provisions,  the  inclination  of  opinion 
is,  however,  that  it  does  :  as  the  act  being  of  a 
remedial  and  salutary  nature,  must  be  liberally 
construed.  And  in  eases  where  a  clear  tenancy 
at  will  is  established  in  a  satisfactory  manner 
(see  Jones  v.  Jones,  and  NichdU  v.  M^Kea^ 
10  B.  &  C.  718,  721),  possession  may  be  cer* 
tainly  recovered  under  it.  But  in  cAses  where 
the  only  evidence  to  prove  the  tenancy  is  an 
agreement  in  writing,  such  writing  must  of  course 
be  stamped  before  it  can  be  received  in  evidence, 
but  whenever  a  tenancy  can  be  sufficiently 
proved  without  reference  to  an  unstamped  agree-' 
ment,  a  primd  facie  case  is  made  out  against 
the  tenant ;  and  if,  in  rebutting  the  complain* 
ant^s  case,  the  defendant  relies  on  such  written* 
contract,  the  onus  of  producing  it  in  evidence 
will  be  cast  open  him. 

As  the  words  used  in  the  statute  are,  **  any 
person  by  whom  the  same  shall  be  then  actually 
occupied,''  it  of  course  extends  to  empower  jus- 
tices to  eject  under-tenants. 

The  proof  of  the  holding  and  the  determination 
of  the  tenancy  must  show  an  undoubted  right  to 
recover  possession,  and  vrill  generally  be  the 
same  as  is  required  in  onlinary  cases }  bet  from 
the  wording  of  the  statute,  it  appears  that  the 
tenant  is  put  to  the  proof  of  that  not  being  the 
case,  in  case  he  appears  to  the  notice;  in  ease  of 
his  de&ult  in  appearing,  the  landlord  must  enter 
into  such  proof. 

The  1st  section  of  the  statute  authorises  the 
execution  of  the  warrant  of  possession  within  a 
period  to  be  therein  ntfmed  not  less  than  2 1  nor 
more  than  30  clear  days  from  the  date  of  such 
warrant,  between  this  and  the  form  of  the  war- 
rant, a  discrepancy  is  perceptible,  the  latter  run- 
ning "  on  any  day  wimin day%"  &c.,  now, 

I  apprehend,  that  in  all  cases,  it  will  be  proper 
to  pursue  the  directions  contained  in  the  body  of 

the  act,  and  not  those  of  the  form  in  the  sche* 

■   *       — ^—  ^— ^— "    - ' 

(o;  Ante  p.  180. 
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dule.  Clear  days  here  mentioned  mean  twenty - 
one  days  exclusive  both  of  the  day  of  issuing 
the  warrant  and  the  day  of  entry. 

In  section  2  the  words,  '^  summons**  and 
**  notice*'  are  indiscrimately  used  to  describe  the 
same  instrument,  but  no  difficulty  under  all  the 
circumstances  can,  I  presume^  result  from  this. 

The  bond  mentioned  in  section  3  requires 
stamping  before  it  will  be  admissible  in  evidence. 

A  question  frequently  arises  as  to  the  evidence 
which  a  landlord  ought  to  produce ;  in  some  in- 
stances the  justices  allow  him  to  give  evidence, 
in  others  not ;  but  as  the  act  allows,  nay  requires, 
that  the  complaint  should  be  made  by  him  on 
oath,  I  do  not  exactly  see  how  they  are^  gene- 
rally speaking,  to  avoid  examining  him  upon  the 
complaint  as  in  other  cases. 

The  form  of  the  summons,  which  is  anything 
but  well-worded,  must  be  strictly  followed.  I 
have  seen  many  instances  where  the  veriest  alte- 
ration imaginable  has  had  the  effect  of  quashing 
the  wh(de  proceedings  :  as  an  instance,  the  sum- 
mons states,  "  I  shall  on  next,"  &c. : 

now  it  is  very  evident,  that  as  seven  clear  days* 
notice  is  required,  the  word  '*  next''  after  the 
day  of  the  week  is  superfluous  ;  but  in  the  case 
alluded  to^  the  complainant  had  inserted  the  day 
of  the  week,  viz.  Monday,  leaving  out  the  word 
*'  next,''  which  occasioned  the  dcfendant*s  soli- 
citor to  object,  and  that  successfully^  against  the 
case  proceeding.  I  may  add  that  on  a  subse- 
quent occasion  the  same  party  was  defeated  in  a 
similar  manner  for  not  following  the  form,  inas- 
much as  the  word  **  next*'  was  left  out.  The 
difficulty,  however,  is  now  overcome  by  stating 
that  **  on  Monday  week  next,*'  &c. 

The  notice  or  summons  may  be  served  by  the 
landlord  if  his  evidence  is  admitted  by  the  jus- 
tices, but  in  general  a  disinterested  party  (pro- 
bably the  constable,  who  will  have  occasion  to 
execute  a  warrant  if  granted)  would  be  preferable. 
There  is  no  fear  of  litigation  under  the  6th  sec- 
tion. In  conclusion,  perhaps,  I  may  be  allowed 
to  advert  to  the  omission  of  a  limited  scale  of  fees 
to  be  taken  by  clerks  to  justices  and  others  under 
the  act.  In  many  cases  a  party  is  certain  of 
losing  his  rent,  and  to  add  to  this  grievance  he  is 
generally  found  to  be  saddled  with  a  sum  which 
would  swallow  up  a  half  year's  rent,  in  case  he 
did  receive  it,  for  fees,  which  in  many  instances 
are  demanded  to  a  most  unreasonable  extent. 
E.  A. 

Sato  nrporitf^ 

BOLLS'  COVKT— August  8. 
Franks  v.  Pricb. 

DeVISB.-*-L  MtTATIOKS.— RkKaINDBES  OVER. 

Devisb  of  lands  to  testator* s  daughters,  J.  L. 
and  R,  A.  for  life;  remainder  to  his  su* 


ter  for  life;   remainder  to  M,  H.  md 

N.  if.  for  their  respective  lives,  md  If 
either  of  the  two  shotdd  die  without  leavintj 
ixsue  male,  the  whole  to  the  swviwr  far 
life.  If  M.  H.  should  die  after  tertatori 
daughters  and  sisters,  before  N,  H,  Uar- 
ing  issue  male,  a  moiety  of  the  estate  W'U 
to  go  to  the  first  and  other  sons  ofM.  II. 
in  tail  male;  and  in  default  of  such  i$siu, 
to  AT.  J{,  for  life  ;  remainder  to  tksuk 
of  the  first  and  other  sons  of  N.  jff,in  taH 
male;  and  in  default  of  such  issue,  to  to- 
tator^s  right  heirs.  If  AT.  Bi.  afigr  tii 
deaih  of  testaUn's  daughters  am  sUten, 
should  die  before  M.  H.  leaving  istue  mak 
a  moiety  of  the  estate  was  to  go  to  thejint 
and  other  sons  of  N.  H.  in  tail  fnak;  oxi 
in  default  of  such  issue  to  M.  H.far  lift; 
remainder  to  the  use  of  the  first  and  othfr 
sons  of  M.  JET.  in  tail  male  ;  and  tn  difnit 
of  such  issue,  to  the  testator^s  right  hin. 
In  case  M.  H.  and  N.  H.  shauU  hotk^i 
without  issue  male,  or  such  issue  mak 
should  die  without  issue  male^  the  estate  to 
go  to  the  use  ofsuehperson  as,  at  the  death 
of  the  survivor f  should  be  testator' s  riglit 
heir.  Testator's  daughter,  R.  A.,  his  fil- 
ters, and  M.  H,  all  died  without  issue  » 
the  lifetime  of  J.  L.  Upon  her  death, 
held,  that  N.  H.  tooh  an  estaU  taU  in  the 
whole  of  the  property • 

This  suit,  which  haa  been  aoue  jeta  IxiKt 
the  Court,  was  at  length  disposed  ot 

The  bill  was  filed  by  the  heiia  at  law  of 
Moses  Hart,  to  recover  an  estate  at  TopiBti 
in  Essex,  the  facts  win  mfnenaiuAtsMjsffeat 
by  the  fblldwing  case,  oidcrad  by  the  Mma  d 
the  Rolls,  for  the  opinion  of  the  Court  of  Cob- 
mon  Pleas. 

Moses  Hart,  being  seised  in  fee  of  certiBi 
messuagesi  lands,  and  hereditMneols,  alTapiMi 
in  the  county  of  Essex,  by  hia  will,  dated  tbe 
20th  of  April,  1756,  and  duly  executed  c<i 
attested,  gave,  devised  and  bequeathed  his  ^ 
messuages,  lands,  and  hereditamenls  at  Top- 
field,  in  Essex,  to  trustees  and  their  hm  i> 
trusty  as  to  one  moiety  of  the  premises,  for  hii 
daughter,  Judith  Levy,  for  life  ;  and  as  to  the 
other  moiety  for  his  daughter,  Racbad  Adolpkv, 
for  life,  with  divers  lemaindeis  and  cio«  i*- 
mainders  to  the  issue  of  Rachael  Adoi^i^; 
and  for  default  of  such  issue  to  testator*^  \hite 
sisters  for  their  lives,  and  the  life  of  the  survtw, 
and  from  and  after  thedaoeise  of  his  daa^iteTs, 
and  of  the  issue  of  his  daughter,  Rac^ 
Adolphus,  and  the  decease  of  his  lluee  sister^ 
to  the  use  of  Moses  Hart  and  NiftUi  Har.. 
the  sons  of  his  brother-in-law,  SolflSMn  Hast. 
for  and  during  the  term  of  their  respectim  natunl 
lives,  share  and  share  alike ;  and  in 
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f  them,  the   said  Moses  Hart  and  Napthali  ^ 
fart  should  depart  this  life  without  leaving  issue 
lale  of  his  body  lawfully  begotten,  then  as  to 
le  whole  of  his  said  estate  to  the  use  of  the 


at  Topsfield,  and  received  the  rents  thereof  in 
equal  moieties^  until  the  death  of  the  said 
Rachael  Adolphus,  in  the  year  1773,  without 
issue,  whereupon  Judith  Levy  took  possession 


irvlvor  of  them  during  the  term  of  his  natural  of  Kachael  Adolphus's  said  moiety  of  the  estate, 
fe :  and  if  Moses  Hart  should  (after  the  death  land  received  the  rents  of  the  whole  of  the  estate 
*  Judith  Levy  and  Rachael  Adolphus,  and  of  from  that  time  to  the  time  of  her  death. 
le  children  of  the  said  Rachael  Adolphus,  if  The  devisee,  Moses  Hart,  and  the  testator's 
iy,  and  the  decease  of  testator's  three  sisters),  said  three  sisters,  survived  the  testator,  and  all 
part  this  life  before  Napthali   Hart,  leaving  died  in  the  life  time  of  Judith  Levy ;  and  the  de- 


sue  male  of  his  body,  then  and  in  such  case, 
le  testator  devised  one  moiety  of  his  estate  to 
Le  use  of  the  first  and  every  other  son  and  sons 
:  Moses  Hart,  severally  and  successively  in  tail 


visee,  Moses  Hart,  died  without  having  any  issue. 
The  said  Judith  Levy  died  in  the  month  of 
January,  1803;  and  thereupon,  Napthali  Hart 
entered  into  possession  of  the  said  estate ;  and 


ale;  and  in  default  of  such  issue  to  the  use  of  |in  Hilary  Term,  1821,  suffered  a  common  re- 
apchali  Hart  for  the  term  of  his  natural  life;  covery  thereof  to  the  use  of  Stratford  Price, 
:d  after  his  decease,  to  the  use  of  the  first  and   his  heirs  and  assigns,  and  the  estate  was  held. 


her  sons  of  Napthali  Hart,  severally  and  sue- 
rssively  in  tail  male ;  and  in  default  of  such 


and  the  rents  thereof  were   taken  accordingly, 
until  about  the  month  of  March,  1 330,  when  a 


sue,  to  the  use  of  testator^s  right  heirs  :  And  !  receiver  was  appointed  of  the  same  by  the  Court 
Napthali  Hart    should  (after    the   death  of .  of  Chancery,  who  is  now  in  possession  of  the 
udlth   Levy  and  Rachael  Adolphus,    and  the   estate. 

lildren  of  the  said  Rachael  Adolphus,  if  any,  |  The  said  Henry  Isaac  Franks  died  in  the  life- 
^d  the  decease  of  the  testator's  three  sisters),  time  of  Napthali  Hart  without  having  been  mar- 
epart  this  life  before  Moses  Hart,  leaving  issue  |ried,  leaving  Jacob  Henry  Franks,  the  only  son 
lale  of  his  body,  lawfully  begotten,  then  and  of  Philah  Franks,  the  wife  of  Aaron  Franks,  his 
1  such  case  the  testator  devised  one  moiety  of  <i  heir-at-law. 
Is  said  estate  to  the  use  of  the  first  and  every  |      Philah  Franks,    sister    of  the  said   Priscllla 


ther  son   and  sons  of  Napthali  Hart,  severally 
ad  successively  in  tail  male;   and  in  default 


Franks,  married  Moses  Franks,  and  also  died  in 
the  lifetime  of  Napthali  Hart,  leaving   Dame 


r  such  issue,  to  the  use  of  Moses  Hart,  for  the  Isabella  Bell  Cooper,  the  widow  of  Sir  William 
*rm  of  his  natural  life,  and  after  his  decease,  to'  Henry  Cooper,  Baronet^  her  only  child  and  heir<- 
ic  use  of  his  first  and  other  sons,  severally  and   at-law. 

iiccessively  in  tail  male^  and  in  default  of  such,  On  the  28  th  of  December,  1828,  Napthali 
;sue,  to  the  use  of  tiistator's  right  heirs ;  and  in  Hart  died  without  having  had  any  issue ;  and 
ase  Moses  Hart  and  Napthali  Hart  should  both   the  heirs-at-law  of  the  testator   living   at   the 


ie  without  leaving  any  issue  male,  or  such  issue 
lale  should  die  without  leaving  any  issue  male, 
len  in  such  case,  the  testator  devised  his  said 
state  to  the  use  of  such  person  or  persons  as 
liould  at  the  death  of  the  survivor  of  them,  the 
lid  Moses  Hart  and  Napthali  Hart  be  hia,  the 
.'stator's  right  heir  or  heirs. 

The  testator,  Moses  Hart,  died  without  hav- 
".g  revoked  or  altered  his  said  will. 

The  heirs  at  law  of  the  testator  living  at  the 
Ime  of  his  death,  were  his  said  two  daughters, 
udith  Levy  and  Rachael  Adolphus,  his  grand- 
on,  Henry  Isaac  Franks,  and  his  two  grand- 
aughters,  Philah  Franks  and  Priacilla  Franks ; 
lenry  Isaac  Franks  being  the  only  son  of 
Tances  Franks,  a  deceased  daughter  of  the  tes- 
<itor,  who  married  Isaac  Franks;  and  Philah 
*  ranks  and  Priscilla  Franks,  being  the  only 
hildren  of  Philah  Franks,  the  wi^  of  Aaron 
Franks,  another  daughter  of  the  testator,  who 
ilso  died  in  his  lifetime. 

On  the  death  of  the  testator,  Moses  Hart, 
I  udith  Levy  and  Rachael  Adolphus,  by  virtue 
)f  the  will,  entered  into  possession  of  the  said 
messuages,  lands,  hereditaments,  and  premises. 


time  of  the  death  of  Napthali  Hart,  were  the 
said  Jacob  Henry  Franks,  Priscilla  Franks,  and 
Dame  Isabella  Bell  Cooper. 

The  questions  for  the  opinion  of  the  Court 
were,  first,  Whether  Napthali  Hart  took  any, 
and  what  estate  in  the  messuages,  lands,  and  here- 
ditaments atTopsfield,  under  the  testator's  will. 

Secondly,  Whether  Jacob  Henry  Franks, 
Priscilla  Franks,  and  Dame  Isabella  Bell  Cooper, 
the  heirs-at-law  of  the  testator  living  at  the  time 
of  the  death  of  Napthali  Hart,  took  any,  and 
what  estate,  in  the  messuages,  lands,  and  here- 
ditaments, at  Topsfield,  under  the  said  will. 

Thirdly,  Whether  Judith  Levy,  Rachael 
Adolphus,  Henry  Isaac  Franks,  Philah  Franks, 
and  Priscilla  Franks,  the  heirs-at-law  of  the 
testator,  living  at  the  time  of  his  death,  took 
any  and  what  estate  in  the  ^id  messuages,  lands, 
and  hereditaments,  at  Topsfield. 

This  case  was  argued  in  the  Court  of  Com- 
mon Pleas,  on  the  Ldth  May,  1838  (a),  when 
the  Judges  gave  the  following  certificate  :^- 


(a)  See  5  Bing.  N.  C.  37,  where  all  the  cases  are 
shown. 
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We  are  of  o]):nion,  that  upon  the  death  of 
Moses  Hart,  without ' issue,  Napthali  Hart  be- 
came, and  was  seised  under  and  by  virtue  of  the 
testator's  will,  of  a  vested  estate  m  tail  male  in 
remainder  (expectant  on  the  determination  of  the 
estates  limited  to  Judith  Levy,  Rachael  Adolphus, 
and  her  children,  and  the  testator's  three  sisters) 
in  all  the  messuages,  lands,  and  hereditaments, 
at  Topsfield. 

'  It  having  been  intimated  to  us  by  the  counsel 
on  both  sides,  that  in  the  event  of  our  opinion 
on  the  first  question  being  such  as  is  above 
stated,  they  do  not  desire  to  have  our  opinion 
on  the  matters  referred  to  in  the  second  and 
third  questions,  we  forbear  to  say  any  thing  in 
answer  to  them.  N.  Cf.  Tindall. 

J.  A.  Park. 
J.  Vaughan. 

T.  COLTMAK. 

Lord  LaKgdale  now  gave  judgment.  His 
Lordship  said,  that  by  the  rules  of  law,  where 
an  estate  for  life  was  given  to  a  party,  and  after 
failure  of  his  issue  to  the  right  heirs  of  the  tes- 
tator, then  the  law  would  give  to  the  father  such 
an  estate  as  the  issue  would  have  taken,  and 
prevent  the  gif^  ever  taking  effect  by  implication. 
The  words  of  the  will  did  not  import  contin- 
gency, the  remainders  over  were  not  to  take 
effect  till  the  other  gifts  were  spent ;  but  it  was 
said  that  there  were  other  words  which  did  im- 
port contingency ;  the  first  was  the  gift  to  Moses 
Hart  and  Napthali  Han  during  their  joint  lives  ; 
the  second,  the  death  of  either  without  issue ; 
the  third  was  the  death  of  either  in  the  lifetime 
of  the  other  leaving  issue  ;  this  was  provided  for ; 
and  the  fourth  was  the  death  of  both,  without 
leaving  issue,  in  wbicb  event  the  trustees  were 
to  convey  the  estate  to  the  heirs  of  the  testator. 
It  was  not,  however;  int^ded  that  this  ultimate 
limitation  should  take  effect  till  the  failure  of 
issue  of  both  Moses  and  Napthali  Hart,  and  this 
had  been  done  in  such  a  way  that  the  remainder 
over  bad  been  defeated.  If  such  was  the  case 
with  respect  to  one  moiety,  it  was  said  it  did 
Hot  apply  to  the  other.  He  thought,  however, 
that  the  same  question  governed  the  whole.  It 
bad  also  been  argued  that  the  limitations  were 
equitable,  and  that  they  ought  to  be  carried  into 
effect  by  the  trustees  according  to  the  intention 
of  the  testator,  since  some  of  the  trusts  were 
executory;  they  were,  however,  to  take  place 
upon  condition,  and  it  did  not  appear  that  the 
Court  had  the  power  to  direct  any  conveyance  by 
way  of  settlement.  Upon  the  whole,  therefore, 
he  concurred  with  the  opinion  of  the  Court  of 
Common  Fleas,  and  he  did  not  consider  that 
he  oupht  to  send  it  to  any  other  court.  The 
bill,  therefore,  roust  be  dismissed,  but  without 
costs. 


COURT  OF  COMMON  PLEAS-*Ji^  16. 
Sittings  in  Banco. 

DoK  Dbm  Hickman  «.  Hickhav. 

Attornibs.—  Upon  changing  the  attontty  in 
a  cause,  whetner  upon  tender  and  paymnt 
of  his  Costs  as  taxed  hy  the  MagUr  dy  a 
third  person^  he  is  bound  to  deUeer  up  dn 
deeds  and  papers  belonging  to  thecttiat  h 
such  third  person  upon  Jtis  simpk  demmtd, 
unaccompanied  by  a  letter  of  eMonug.— 
Rdlb  in  such  cases. 

In  this  case  a  rule  bad  been  obtained  to  dicv 
cause  why  an  attachment  should  not  iisaea^tint 
an  attorney  for  not  deHvering  up  ccrtaiB  dmb 
and  papers  to  Mr.  Hiciaman,  the  plaintifi^  b 
whom  ne  had  been  concerned  in  tbe  nw^  lad 
why  heshould  not  pay  thecosts  of  the  appUertiw. 
Mr.  Sergeant  Acherley  now  showed  csose 
agarost  the  rule.  It  appeared  that  Mr  ffid- 
man,  the  lessor  of  the  plaintiff,  had  lone  dupotf 
with  his  attorney  in  the  cause,  and  had  raehcd 
to  employ  another.  For  this  porpoae  be  had 
obtained  the  bill  of  costs  of  the  fonner,  wbicb 
the  master  taxed  at  JE46.  48. ;  and  he  obtcr>ed 
a  judges  order,  that  upon  payoaeat  of  that  mb 
the  attorney  should  deliver  up  the  deeds,  p<]xA> 
and  writings,  in  bis  possession,  belonging  to  Mi. 
Hickman. 

Mr.  Hickman  then  sent  a  Mr.  TiDii^  totU 
attorney,  who  paid  the  £46.  4s.,  and  scr««i 
him  with  a  copy  of  the  jodffe's  order,  n  tH« 
same  time,  and  demanded  ul  deeds,  pipen. 
and  writings,  belonging  to  Mr.  Hicfansn,  wbd 
the  attorney  refused  to  deliver  to  Mr.Tlbf 
The  learned  serjeant  contended  that  a  sniidtf 
demand  had  not  been  made,  as  Mr.  TilfiBg  bii 
no  distinct  authority  from  Mr.  Hkkaiia  »■ 
make  it. 

TiNDAL,  C.  J.-— The  rule  is,  that  the  ieami 
may  be  made  by  a  third  person  upon  tbe  astbo- 
rity  of  a  letter  of  attorney  only,  a  copy  of  wb.4 
must  be  sexy^A  with  the  demand,  and  the  ori* 
ginal  produced. 

Mr.  Sergeant  Storks^  in  support  of  the  i^ 
contended  that  this  case  did  not  hSi  witfak  (hit 
rule  as  the  order  of  the  judge  served  upon  bt 
attorney  was,  in  effect,  of  equal  aiitberity,wid)i 
letter  of  attorney. 

TiNDAL,  C.  J.  said— an  attotner  csnsot  h 
brought  into  contempt  upon  such  slight  gioso^ 
— the  demand  is  certainty  not  suffisieot. 
Rule  discharged  with  costs. 

COURT  OF  £XCHEQUBR.-.^a6 
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Mortimer  r.  McAi4.av. 
Stock  Bbokers  aifrf Jobbebs    lieUity^* 
Principal  for  Stock  Iratisfen^tchim^^ 
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k*i  Broker  {A  Stock  Jobber^  who  not  being 
in  po8$s8$Um  of  any  Stock  of  his  own^pro' 
cured  another  penot^  under jdlee  fretencee^ 
to  okain  ntck  transfer  from  a  third  party 
-C(m«<ntc<ton  of  the  Statute  1  Geo.  2. 

We  have  before  Tery  fiiDy  reported  tbts  cue  in 
\i&  Kveral  ilRgce(a).  We  need  now,  tberefore, 
only  tay,  thet  the  adion  was  brou^t  by  the 
plaintiff  to  leeover  from  the  defendtnt  £453 1 .  5s, 
as  the  vabe  of  £5000.  stock  which  the  pltiatiff 
had  sold  sod  erased  to  be  traaeferred  to  the  de- 
tiendant,  and  lor  which  he,  the  plaintifTy  had  not 
received  valae  from  the  broker. 

The  difendant  pleaded  that  the  stock  had  been 
to  caased  to  be  tiansfcrred  mider  and  by  virtoe  of 
I  contract  for  the  sale  thereof  to  the  defendant 
(ince  the  passing  of  the  Stodc  Jobbing  Aet> 
7  Geo.  li.  c  8.  {b)\  vie.  on  the  7th  of  October, 
i  8  39,  by  theplaintiff,  in  eonsideration  of  £453  i .  5#. 
o  be  pud  to  she  plaintiff,  and  that  at  the  time  of 
niking  sttoh  contraet  the  plaintiff  was  not  aotu* 
ill y  possessed  of  or  entitled  nnto  in  his  own  right, 
>r  in  bis  own  name,  or  in  the  name  or  names  of 
\  tnutee,  to  hie  nee  of  the  stock  so  contracted  to 


the  plaintiff  could  not  recover  the  talus  of  this 
stock  so  transferred,  inasmnch  as  the  action  was 
bottomed  on  the  original  contract,  which  the  le- 
gislature had  prohibited  by  the  above  act.  For 
the  plaintiff  it  had  been  urged  that  the  act  was 
only  meant  to  check  what  are  now  termed  **  time 
bargains/'  and  that  this,  which  was  a  bondjlde 
transaction,  as  far  as  the  sale  from  the  plaii(itiff 
to  the  defendant  went,  was  not  one  of  a  dasa 
prohibited  by  the  legislature.  This,  however, 
cottkl  not  be  so,  for  the  first  sections  of  the  act 
vdatedto  <*tirae  bargauis,''  while  the  eighth  sec- 
tion had  a  special  operation  upon  those  contract* 
for  the  ssle  of  stock  by  parties  who  are  not  actu- 
ally possessed  of  stoclc  at  the  time.  Such  con- 
tracts are  eznresslv  and  pointedly  prohibited,  and 
declared  void  to  all  intents  and  purposes ;  and  it 
is  diffiooh,  therelbre,  to  see  how  the  case  can  be 
altered  by  a  subsequent  transfer.  It  was  nothing 
very  abswd  to  si^pose  that  the  legislature  mesint 
to  put  an  end  to  speculation  and  jobbing  transa^ 
tions ;  and  this  was  a  case  where  the  plaintiff 
might  have  gained  or  lost  to  a  great  extent  in 
one  day  by  a  sudden  rise  or  fall  m  the  fiinds. 
Parke,  B.  said,  the  great  doubt  in  the  case 


« sold,  or  any  shars  ia  the  same  stock,  by  means  ;  is,  whether  the  legislature  meant  to  prohibit  the 

transfer. 

Sir  W.  Fo//elf-— Upon  that  depends  the  se- 
cond point  upon  which  the  defendant  relies ;  and 
it  is  not  easy  to  perceive  how  that  fact  can  make 
any  distiaction,  if  the  original  contract  out  of 
which  the  transfer  arises  was  void  under  the  act. 
There  are  various  Acts  of  Parliament  prohibiting 
certain  matters,  on  which  cases  have  occurred,  m 
of  which  go  the  extent  of  holding  that  the  execu- 
tion of  the  contract,  by  delivery  of  the  prohibited 
poods  for  instance,  does  not  entitle  the .  party 
mfringing  the  law  to  recover.  The  manufac- 
ture of  bricks  is  limited  by  Act  of  Parliament  to 
certain  moulds,  and  in  the  case  of  Law  v.  Hodg^ 
softfleS  shows  that  a  brickmaker  cannot  recover 
the  price  of  bricks,  even  after  delivery,  if  made 
contrary  to  the  Act  of  Pariiament.  So  also  in 
the  case  of  a  printer,  Beasley  v.  Bignoldy(d) 
where  an  action  was  brought  for  the  price  of  a 
book,  which  did  not  bear  the  name  of  the  plain- 
tiff as  printer,  it  was  there  held  that  he  could 
not  recover.  Then,  again,  a  publican  cannot 
recover  from  a  candidate  the  amount  of  his  bill 
for  goods  supplied  to  voters  in  contravention  ot 
the  enactment  against  treating.  In  all  these 
cases  the  plaintiffs  were  defeated,  simply  because 
it  appeared  that  their  claims  were  founded  on 
contracts  rendered  void  and  iUegal  by  the  l^gisla^ 
ture.  The  Court  had  moreover  decided  in  Cope 
V.  Rolandy(e)  that  an  unlicensed  broker  cannot 
recover  for  work  and  labour ;  and  why  should  the 

(e)  11  East  Rep.  300. 
{d)  5  Barn.  &  A.  264. 

(f)  SMee&  Wels.  140. 


rbf  reof  the  oontraet  became  null  and  void. 

To  this  plea  the  plaintiff  put  in  a  general 
iemurrer.  { 

The  case  was  argued  on  the  14th  of  May 
ut.  j 

Mr.  Creseweil  supported  the  demurrer,  and 
ootended  diat  the  question  in  the  case  turned 
Dtiiely  upon  the  censtnietion  to  be  placed  upon 
1)6  statute  7  Geo.  3,  c.  8^  s.  8,  but  the  Court 
Ailed  upon  the  counsel  of  the  defendant  to  sup- 
ort  the  plea. 

Sir  Wiliiam  Follett  appeared  to  support  the 
lea,  and  detailed  the  facts  of  the  case  (which  we 
Bve  before  shewn),  and  contended  that  the  sta- 
ite  made  auoh  a  contract  void  in  all  cases. 
aylor,  the  defendant's  broker,  had  frifled  to  pay 
ir  this  stoak,  and,  dying,  shcvtly  after,  the  pre- 
^nt  action  was  brought  to  ascertain  the  nice 
lestion,  who  should  be  the  loser  by  his .  fraud, 
e  having  been  king  long  since  furnished  by  the 
ifendant  with  the  necessary  funds  to  make  the 
quired  invasftment.  In  the  first  place,  the  con- 
act  for  the  transfer  was  void  and  illegal,  under 
le  7  th  Geo.  II.  e.  8,  s.  8 ;  and  secondly.  Chat 
K>ugh  the  ivanafer  had  actually  taken  place,  still 

(a)  Ante  t6I.  3, pp.  24&— 911. 
(^)  Which  enacts  that  all  ooDtraets  and  agreements 
r  th«  wle  or  tsaaafer  of  stock*  whereof  the  persons 
Uing  or  traaafsrring  thall  sot  aft  the  time  of  making 
e  contract  be  actually  poaaesscd  or  entitled  unto  in 
cir  own  light  or  name,  or  in  that  of  a  tmatee  or 
u^itees,  to  theSr  use,  shall  be  veld  to  aU  intents  and 
irpoMs^  sad  ikvtberimiMBes  a  penalty  of  £fiOO;  upon 
s;  person  so  aeUiag  aj^kv  of  which  at  the  time  of 
Jc  be  was  not  actually  posseased. 
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transfer  of  the  stock  here  enable  the  plaintiff  to 
recover  the  value  of  stock,  the  contract  for  the 
sale  of  which  is  almost  admitted  to  have  been 
illegal.  If  it  were  to  be  so  held  now,  the  Court 
would  be  stepping  out  of  its  province,  for  it 
would  virtually,  repeal  a  statute,  the  utility  of 
which  was  beyond  all  question,  as  ought  its  pro* 
per  construclion  to  be.  He  also  cited  HiichxM 
V.  Lander f{f)  and  observed  that  Lord  Tenter- 
den  had  held,  that  even  at  the  common  law  no 
valid  contract  of  sale  could  be  made  for  goods, 
which  the  vendor  was  not  possessed  of  or  entitled 
to  at  the  time  of  sale.  (<^) 

Mr.  Cresswell  replied,  and  contended  that  it 
did  not  necessarily  follow  that  the  Legislature 
meant  to  do  more  than  prohibit  all  executory 
contracts,  for  it  would  have  gone  on  to  specify 
the  transfer  of  stock ;  and  that,  even  supposing 
the  contract  to  be  void  by  the  8th  section  of  the 
statute,  still  when  the  stock  was  transferred  and 
accept,  a  new  contract  to  pay  the  price  for  it 
was  raised  by  implication  of  law  as  the  statute 
pnly  declares  the  contract  shall  be  void,  and  does 
not  extend  to  every  transfer  made  in  pursuance 
of  such  contract. 

Lord  Abinobb  said,  he  never  had  any  doubt 
that  the  case  was  not  within  the  statute,  but 
that  the  Court  would  take  time  to  consider. 

Parke,  B. — This  day  gave  the  judgment  of 
the  Court,  and  said  as  the  Court  had  already 
decided  tlie  question  on  the  motion  made  for  a 
new  trial  (A),  they  were  bound  to  abide  by  that 
decision. 

Judgment  for  the  plaintiff. 


COURT  OF  REVIEW.— iltt^.  6. 


Fiat  against  Wh.  Munrob  the  younger  and 
Thomas  Munroe — Petition  of  Jonathan 
AcKROYDOfuIEDWARDAcKROTD— ii^ia^usuei 
by  the  Act  of  the  Bankrupt  to  prevent  a 
Creditor  having  Execution — Whether  the 
Court  will  annul  it. 

This  case  occupied  the  Court  four  days.  The 
application  petitioners  are  Jonathan  A  ckroyd  and 
Edward  A  ekroydy  of  Halifax,  in  the  county  of 
York,  trading  under  the  style  or  firm  of  *'  James 
Jckroyd  and  Son.*'  The  petition  stated,  that 
on  the  1st  of  July  last  a  fiat  in  bankruptcy  issued 
against  JFm,  Munroe  the  younger,  and  Thomas 
Munroe,  of  Milk  Stieet,  London,  merchants, 
trading  under  the  firm  of  Munroe  and  Brother, 


(f)  Coop.  34. 

{g)  Bryan  v.  Lewu,  Ry.  &  Moo.  3?6. ;  Lorymer  v. 
Smith,  1  Bam.  &  Cress.  1,  overruled  by  Hibblewhite 
V.  M*Morinef  5  Mee  &  WcU.  402. 

(A)  Ante,  ]i^  an ;  see  6  Mee.  &  WeU.  £8. 


upon  the  petition  of  TPm.  Faw^tt,  ind  it  il- 
leged   that  such   fiat   was   fraudulently  isssei 
That  the  petitioners  were  creditors  of  Mcssis. 
Munroe  upon  a  bill  of  exchange  for  £709. 5^. 
for  goods  sold  which  became  due  on  the  lOth 
of  April  last,  and   was  dishonoured.    On  the 
30th  of  March,  Messrs.  Munroe  applied  by  letter 
to  the  petitioners  to  renew  the  bill,  and  the  pea- 
tioners  referred  to  their  attorney,  and  expRssed 
their  willingness  to  give  time  upon  having  secu- 
rity, which  Messrs.  Munroe  refused  to  give.  Tik 
bill  became  due  and  was  dishonoured,  and  oo  \k 
1 0th  of  April  Messrs.  Munroe  ap|rfied  bj  kuct 
to  the  petitioners  to  renew  the  bill  for  half  tbe 
amount  at  six  months,  offering  payment  of  ik 
other   half.     The  petitioners  again  refeind  ib 
their  solicitor,  who  still  refused  to  give  time  bit 
upon  security,  and  unless  it  was  given  ao  a&* 
davit  would  be  made  under  the  statute  for  tb 
abolition  for  arrest  for  debt  on  mesne  proeess,sa 
as  to  force  Messrs.  Munroe  into  bankrofXcr; 
and  on  the  2l8t  of  April  last  the  petitioners  (ul 
make  an  affidavit  in  the  Court  of  Banknpiev, 
and  on  the  same  day  caused  a  copy  of  sndi  li* 
davit,  with  a  notice  requiring  imniediate  papcst 
of  the  debt,  to  be  served  upon  Messrs.  MuMTHi 
and  on  the  14th  of  May,  Messrs.  Munrot  ad 
Mr.  Fawctitty  the  petitioning  Creditor,  gave  :he 
bond  required  by  the  statute. 

On  the  16th  of  May  the  petitiooeTS  coia- 
menced  an  action  in  the  Common  Pleas  agaiet 
Messrs.  Munroe  for  this  debt,  and  after  vanetf 
vexatious  proceedings  of  ereat  length  and  jooi- 
cacy,  the  action  w^s  tried  on  the  17th  of  Joi 
last,  and  the  petitioners  had  a  verdict  for  £7 )  ^  S& 
and  costs — execution  to  issue  oq  the  ind  of  Jalj* 
An  error  was  subsequently  diseovofd  is  tb 
writ  of  Distringas  JuraioreSf  wad  a  writ  of  tern 
was  sued  out  by  the  attomies  for  Mesan.  Mnvtu 
The  attorney  for  the  petitioners,  bowever,  <4* 
tained  a  judge's  order  to  amend  the  dutri»f^ 
and  the  jury  pannel  by  the  venire  upon  pajnol 
of  costs.  The  petitipn^ers  tondentd  i£6.  loi  thm 
costs  of  amendment,  which  was  lefoasd^  tfa 
they  taxed  their  costs  of  the  actioo  «t  JC49. 15i. 

The  petition  then  alleged  that  on  the  dbf  rf 
such  taxation,  and  before  the  MasUK  bad 
mined  to  detain  the  allocatur  (by  laaswi  ef  <te 
taxation  and  payment  of  costs  of  ihe 
not  havinff  been  made)^  the  attoraipn  Cor  M 
Munroe  mduced  Mr.  Fawceit  t9  flti^  ^ 
docket,  but  that  such  docket  was  aol  0truek 
the  bond  fide  intention  of  issuing  ^pd  ^ 
ing  a  fiat  in  bankruptcy  thereof^  ur  Aie Jast 
fair  distribution  of  the  estate  and  eflpdli  «f~ 
and  fairly  among  the  crediton  ;  kvl  tta  fktl 
trary  it  was  struck  for  the  "parfomii 
ing  the  judgment  which  had  lnjHigttfiHii 
the  petitioners,  and  fbc  tha-MfNI^^ttf 
time  to  Messrs.  Munroe  mM^lojfm 
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Ives  of  a  large  quantity  of  goods,  and  likewise 
J 1020.,  and  for  the  purpose  of  enabling  them 
*  defeat  and  defraud  their  bond  fide  creditors. 
The  petition  also  alleged  that  a  large  quantity 
goods  had  been  obtained  by  Messrs.  Munroe 
>m  Mr.  LigginSj  of  Wood  Street,  warehouse- 
an,  who  claimed  to  be  a  creditor  for  ^1000.  in 
^pect  of  such  goods.  Mr.  Liggins  did  on  ihe 
th  of  January  last  lodge  a  toreign  attachment 
the  Lard  Mayor  $  Court  on  a  large  quantity 
goods, in  value  ^4000.,  which  Messrs. ii/tcnroe 
A  procured  on  credit  from  various  persons,  and 
at  Messrs.  Munroe^  with  the  view  to  obtain 
s^cssion  of  the  goods  and  to  litigate  their  Ha- 
iity  for  the  debt  of  J^IOOO.,  which  they  in- 
;ted  was  due  from  other  persons,  obtained  a 
it  of  Certiorarif  and  removed  Mr.  Liggins's 
tion  into  the  Court  of  Queen's  Bench,  and 
essrs.  Munroe  obtained  an  order  of  that  court 
the  payment  of  jBl020.  into  court  in  lien  of 
il;  Messrs.  Munroe  then  brought  an  action 
trover  for  the  goods  against  the  packer  in 
lose  custody  they  were,  but  who  refused  to  de- 
er them  up  under  notice  from  Mr.  Liggins. 
Mr.  Liggins  subseqaently  received  his  jElOOO. 
ID  other  parties,  the  writ  of  certiorari  was 
3shed,  &c.,  writ  of  proceedings  issued,  the  pro- 
^dings  in  the  action  of  trover  were  stayed,  and, 
is  alleged  by  the  petition,  after  the  docket  was 
lick)  the  goods,  in  value  £4000.^  were  released, 
well  as  the  iSIOQO.  in  court,  to  Messrs. 
Hnroe,  upon  certain  conditions  that  were  com- 
edwith.  This  £1020.  it  appeared  Messrs. 
inroe  had  borrowed  from  Messrs.  Raleigh  and 
.  of  Manchester,  and  that  they  had  also  ad- 
iced  £3125.  on  account  of  the  goods  released ; 
1  that  immediately  after  the  settlement  last 
ntioned,  the  goods,  in  value  i^4000.,  and  the 
020.,  were  assigned  to  Messrs.  Raleigh  and 
.,  who  obtained  the  latter  out  of  court,  and 
ice  thereof  was  given  to  the  petitioners,  and 
the  8th  of  May,  Messrs.  Munroe  wrote  the 
itioners  tl^at  they  had  coramittad  various  acts 
bankruptcy. 

Jn  the  30th  of  June,  Messrs.  Munroe  made 
oner  to  the  petitioners  of  a  composition  of 
6^.  in  the  pound,  which  was  declined.  On 
Ist  of  July  the  fiat  was  issued,  but  had  not 
n  opened,  nor  had  Messrs.  Munroe  been  de- 
ed bankrupts,  and  the  petitioner  alleged  that 
hand  fide  creditors  had  been  delayed  by  the 
>re-mentioned  proceedings  from  suing  out  a 
»  and  that  the  petitioners  had  signed  final 
^ent  in  their  action,  and  had  obtained  a 
ge's  order  for  payment  of  debt  and  costs,  or 
t  Messrs.  Munroe  should  surrender  them- 
es. The  petitioner  prayed  that  the  fiat  might 
innolled  with  costs,  and  for  an  order  affect- 
the  attomiea  for  abuse  of  process  of  the 
rt. 


The  affidavits  in  support  of  this  petition  were 
very  voluminous. 

Mr.  Fawcett  deposed  that  he  was  a  bond  fide 
creditor  for  goods  sold  in  January  last  to  the 
amount  of  £327.  IQs,  6<i.,  for  which  Messrs. 
Munroe  gave  him  a  bill  of  exchange  that  was 
afterwards  dishonoured  and  remained  unpaid. 

The  affidavits  of  Messrs.  Munroe  and  their 
solicitors  denied  fraud  or  collusion  in  issuing  the 
fiat,  or  that  it  was  issued  to  defeat  the  rights  of 
the  creditors,  but  that  it  was  issued  in  a  due 
course  with  a  bond  fide  intention  of  prosecuting 
the  same,  and  to  cause  an  equal  distribution  of 
the  estate  of  Messrs.  Munroe,  and  that  with  re- 
gard to  the  allegations  made  against  Messrs. 
Munroe  and  their  solicitors  in  support  of  the 
petition  made  by  the  petitioner's  solicitor,  the 
only  portion  of  truth  therein  was  that  Messrs. 
Munroe* i  solicitors  issued  the  fiat  before  the 
petitioner's  s<^icitor  could  do  so,  which  was  the 
reason  for  the  unfounded  and  vexatious  allega- 
tions made  by  the  petitioner's  solicitor. 

The  petition  also  alleged  that  in  the  month 
of  February  last  oertain  goods,  said  to  be  of  the 
value  of  x4000.  were  sent  to  Messrs.  Pellatt 
and  Watts  by  the  bankrupts  to  be  packed  and 
transmitted  to  Messrs.  Raleigh ;  and  while  the 
goods  were  in  the  warehouse  of  the  packers  an 
attachment  was  lodged  at  the  instance  of  Mr. 
Liggins,  of  Wood  Street,  Cheapaide,  for  JBIOOO* 
This  process  was  removed  by  writ  of  certiorari 
into  the  Court  of  Queen's  Bench,  and  after  a 
great  number  of  applications  to  that  court  and  to 
one  of  the  learned  judges,  and  after  an  action  of 
trover  had  been  brought  by  the  bankrupts,  they 
were  delivered  to  Messrs.  Turner  and  fiensman 
as  solicitors  for  Raleigh  and  Co.,  on  an  order  of 
Mr.  Justice  Patteson  that  a  sum  of  jE300. 
should  be  paid  into  court,  to  be  withdrawn  on 
bail  being  put  in,  and  all  proceedings  to  be 
stayed.  In  the  interim,  Messrs.  Leaf  and  Co., 
who  were  creditors  of  the  bankrupts,  had  also 
served  a  notice  similar  to  the  one  before  served 
by  Messrs.  Ackroyd^  but  the  proceedings  on  it 
were  stopped  by  Mr.  Raleighj  in  conjunction 
with  another  person  entering  into  the  requisite 
bond,  and  the  docket,  at  the  instance  of  that 
firm,  which  would  have  been  due  on  the  28th  of 
June,  was  not  struck.  On  the  30th  of  June, 
Mr.  Turner,  in  company  with  one  of  the  bank- 
rupt8«  waited  on  Messrs.  Ackroyd  at  Halifax,  to 
whom  they  made  a  representation  of  the  bank- 
rupts' affiiirs,  shewing  debts  due  by  them  to  about 
^9000.,  and  costs  to  £2400.,  and  offered  to 
pay  them  (Messrs.  Ackroyd)  a  compositbn  of 
5s.  in  the  pound,  which  offer  was,  however,  de- 
clined. 

}/ix.  Su^anston,  for  the  petitioners,  stated  the 
facts,  and  contended  that  the  issuing  of  the  fiat 
was  a  concerted  and  fraudulent  plot  between  the 
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bankropts  and  the  petilioning  ereditori  to  pre- 
vent the  execution  of  the  petitioners  from  taJang 
effect,  and  prayed  that  the  fiat  shoald  be  an- 
nuHed,  on  the  ground  that  it  was  unduly  issued, 
and  that  the  petitioning  creditor,  or  his  solicitors, 
should  pay  the  costs.  He  cited  the  case  of  Mr. 
Hammond^  the  late  lessee  of  Drury  Lane 
Theatre,  in  which  the  court  had  annulled  the 
fiat,  on  the  ground  that  it  was  issued  to  prevent 
a  creditor  enforcing  his  execution,  which  was,  he 
submitted,  an  analogous  case  to  the  present. 

Sir  F.  PoUocki  for  Mr.  Fawcett^  the  peti- 
tioning creditor,  said,  that  that  gentleman  was  a 
highly  respectable  person,  who  had  carried  on 
business  in  the  city  of  London  for  upwards  of  ten 
years,  and  he  felt  acutely  the  charges  contained 
u  the  petition  and  affidavits  read  in  the  matter, 
the  latter  of  which  were  all  founded  on  the  belief 
of  the  petitioner's  solicitor.  The  charges  con- 
tained in  the  affidavit  were  of  a  serious  character 
against  Mr.  Fawceit  and  his  solicitors,  who 
were  highly  respectable  men.  They  put  him  in 
piind  of  an  attorney^  who  was  requested  to  write 
a  letter  to  a  person,  acquainting  him  with  the 
4ea.th  of  a  friend,  who  ex<;used  himself  by  say- 
ing, ^'  I  don't  like  writing,  but  I'll  make  an  affi- 
davit of  the  fact." 

Cross,  J.  observed,  there  was  a  great  spirit  of 
vituperation  displayed  on  both  sides,  which  was 
unnecessary  and  improper. 

Sir  F.  Pollock  said,  the  administration  of 
ihe  bankrupt  laws  was  a  matter  of  great  import- 
ance, he  might  be  permitted  to  take  some  interest 
in  the  matter,  which  would  be  an  apology  for 
what  might  be  considered  over-zeal.  Almost 
the  first  measure  in  which  he  took  an  active  part 
in  Parliament,  was  the  subject  of  these  very 
laws.  He  thought  the  only  reason  why  the 
case  of  Hammond  was  cited  was,  because  the 
solicitor  for  this  petitioner  had  annulled  that 
fiat,  and  was  flushed  with  the  success  he  had 
obtained.  ,  He  denied  that  the  fiat  was  issued  to 
aid  the  bankrupt  or  any  other  party,  it  was  not 
opened  till  the  day  mentioned,  as  Mr.  FawceH 
was  about  to  proceed  on  a  commercial  journey, 
and  he  had  struck  the  docket  in  order  that  the 
property  of  the  debtors  should  be  divided  among 
all  the  creditors,  and  not  taken  under  the  exe- 
cution of  one  firm.  He  contended  that  by  the 
1st  k,  2nd  Wm.  4,  c.  56,  s.  42,  na  fiat  should 
be  annulled,  on  the  ground  of  concert  between 
the  petitioning  creditor  and  the  bankrupt,  and  in 
this  case  nothmg  could  be  shewn  to  the  prejudice 
of  his  client,  who  was  quite  ready  to  submit  to 
any  investigation,  either  viva  voce  before  the 
Court,  a  Commissioner,  or  a  jury  of  his  country, 
and  he  trusted 'the  Court  would  not  on  mere 
conjecture  grant  the  present  application,  but 
t)iatthe  peUtion  woidd  be  dismissed,  with  costs. 


Mr.  Bethell  addressed  the  Coml  tm  &  ptrt 

of  Messrs.  Turner  and  Hensman,  the  sofidton 
to  the  fiat;  and  contended  that  there  w»  mdiisg 
against  their  character ;  they  bad  acted  in  i  ptu- 
fessional  manner,  and  were  Known  to  bt  ic^* 
able  solicitors. 

Mr.  Swanston  rose  to  reply. 

Cross,  J.  said  he  thought  the  learned  coons^ 
need  not  trouble  himself;  a  great  desi  of  panal 
conflict  seemed  to  exist  between  the  solicitotv 
but  he  should  dismiss  from  his  nrnid  a  great  pit 
of  the  statements  made.  Nothing  hid,  k  Iiis 
opinion,  transpired  to  affect  the  character  of  tiir 
petitioning  creditor  to  the  fiat,  nor  had  the  i!r^ 
fessional  honour  of  Messrs.  Turner  and  Hm- 
man  a  right  to  be  qvestioned ;  they  had  keo  8- 
gaged  in  conflleting  and  anomaloaa  duties.  It 
was  the  expressed  opinion  of  LoRir  Elook^V 
that  if  the  direct  ol^ect  in  taking  oat  a  coaai:- 
sion  of  bankruptcy  is  to  prevent  the  execatioa^ 
a  creditor,  that  is  no  objection  to  the  oooss- 
sion,  provided  it  is  the  commission  of  a  ca^^ 
and  not  that  of  the  banknipC,  which  is  iKtn 
vitious,  this  proposition  had  been  sdne^oR^V 
maintained  in  many  cases  in  law  and  eoui^'.  1> 
this  case  a  bitter  conflict  had  been  earned  oo  be- 
tween the  attomies,  and  he  could  find  noduog  3 
the  conduct,  of  Mr.  Van  Sandauj  the  petxUcoe'f 
solicitor,  which  would  merit  any  strong  inhia^j 
version.  It  was  worthy  of  remark  diat  no  acts  el 
bankruptcy  had  been  proved  to  the  Cooxtdoriri 
the  discussion,  and  he  thought  the  acta  J^tsk- 
ruptcy  were  concerted.  It  appeased  to  k-s 
that  the  fiat  had  been  issued  to  defeat  M<sr> 
Ackroyd*8  execution  at  the  instance  of  the  hc^; 
rupts,  and  it  must  therefore  be  annidied,  vr 
costs  by  Mr.  Fawcett  and  Messrs.  Tvrm  ^^ 
Hensman. 


INSOLVENT  DEBTOES'  COURT-i*^.  ^^ 
Sittings  in  Vacation- 


The  Chief  Comnussioner  condude(t  the  sx 
tinga  on  Friday,  and  the  Court  at  its  lisiii^  t^ 
joumed  for  the  hearing  of  cases  to  the  238^6 
September,  when  they  will  be  resumed  until  i^ 
9th  of  October,  and  an  adjournment  vill  t^ 
take  place  to  the  27th  of  the  same  month.  TV 
commissioners  do  not  intend,  iu  considenti?:!  -i 
the  imprisonment  of  parties,  to  avail  diemK-'^^ 
of  the  lull  vacation  allowed  by  the  act*  A  c^-^ 
will  be  held  once  a  week,  and  the  dqrs  akeW 
appointed  are  Friday  and  the  5th,af  S9Kcmbe:. 


(a)  BxpaHe  Bow€$,  II  Vci.  I,M. 


Lim  RtporU. 
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PREROOATi¥£  COURT^^uly  14. 

Allen  v  McFhbrsov  akd  othirb. 
Attornibs^Piiacticb — Whether  an  Attor- 
ney who  employ t  a  proctor,  and  ii  luble 
to  him  far  coeU^  may  he  examined  as  a 
mitness  in  the  cause — Whether  a  Solieitor 
retaining  a  proctor  far  a  party  in  the  cavhe  i 
heesmBSoffieo&mxiYwMe  is  himforthecosts. 

The  question  raised  in  this  case  was,  as  to  the 
validity  of  a  eodicil  to  th«  will  of  Mr.  John 
Allen,  who  died  on  the  Sgth  of  Norenfaer,  1837, 
at  the  age  of  78»  leaving  property  sworn  to  be 
doder  j680,OOO.  The  codicil  in  question  imB 
propounded  with  the  will  aad  other  oodtcila  by 
the  execntors,  Messrs.  MTherson,  Tomkina, 
tnd  W.  AUflB,  a  son  of  the  deoeasedi  and  it  was 
apposed  bv  Mr.  Robert  Allen,  a  great  nephew 
[vbo  ioed  in  formd  pauperis),  whose  bene6t 
under  the  will  was  diminishad  by  the  eodicil,  the 
bulk  of  the  property  bc»n^  given  to  the  deceased's 
i&Qgbter,  Mn.  Evans,  and  other  relatione.  The 
i;roand  of  opposition  was  ineamcity  of  the  teefa- 
lorand  improper  influence  andmisfepresentatioii. 

The  only  point  of  importance  raised  waa  as  to 
ibe  competency  of  the  Solicitor  for  the  executors 
who  had  employed  the  proetors  in  the  cause,  end 
vas  as  alleged  liaUe  to  them  for  costs  being  ex* 
unined  as  a  witness. 

Dr.  Harding f  for  the  pauper,  contended  the 
tolidtor  had  admitted  he,  and  not  the  executors 
lad  retained  the  proctor,  he  bad  therefore  made 
limself  liehle  for  the  coets,  and  not  having  been 
lischarged  of  that  liability,  he  was  net  «  com- 
petent wttaesSf 

Sir  H.  Jrnhbk  said,  the  ohjeetion  waa  a  good 
ind  valid  obj^tion  to  the  competency  of  a  wit- 
less ;  the  question  is,  whether  a  responsibility 
egally  attnebes  to  the  party  by  what  he  has 
lone.     He  admits  he  retained  the  proctors,  but 
le  says  he  does  not  know  whether  such  retainer 
nakes  him  responsible  for  costs;  for  knowing 
•he  responsibility  of  his  parties,  he  never  con« 
(idered  whether  he  was   liable  or  not.      Now 
:he  1st   question   is   whether    a    solicitor,   by 
retaining  a  proctor;  beoomea  of  necessity  le- 
^ly  responsible  for  all  the  costs.     No  case  has 
been  mentioned  in  which  there  has  been  a  deci- 
sion in  any  court  that  the  mere  circumstances  of 
%  solicitor  retaining  a  proctor  for  his  party,  makes 
him  (the  solicitor)  legally  responsible  for  the 
costs.     If  the  witness  considered  himself  liable 
for  costs,  then  he  is  incompetent  to  be  examined 
as  a  witness,  unless  released  by  the  proctor  for 
the  costs.     Under  the  circumstances  it  is  not 
established  satisfactorily  that  the  solicitor  is  re- 
sponsible for  the  costs,  and  therefore  he  is  a 
competent  witness. 

Evidence  of  the  solictor  admitted. 


MU)I>LBSEX  SESSIONS^iiy^tia^  12. 


APPEALS, 

Pabish  of  St.  Clbmbht  Dames  v.  Pabuh 

OP  6t.  GiLBS  IV  TAB  FlBUM. 

Boundabies  of  Parishes. — Pauper  Settle- 
ment,— To  which  of  two  parishes  a  Pau- 
per belongs,  where  the  boundary  line  be- 
tween the  parishes  runs  across  the  room  in 
which  the  Pauper  had  slept. 

Thit  was  an  appeal  against  the  removal  of 
John  Henry f  a  paiiper,  from  the  parish  of  8t, 
Giles  in  the  Fields  tolhe  parish  of  £1.  Clement 
Danes, 

Mr.  Bodhin  appeared  for  the  respondents, 
and  stated  that  the  pauper  had  gained  a  settle- 
ment in  the  latter  parish  by  virtue  of  having 
rented  a  tenement  therein  at  the  yearly  rental  of 
£30*  This  tenement  consisted  of  two  rooms, 
which  were  over  a  stable  in  Portsmouth-street, 
belonging  to  and  in  the  rear  of  one  of  the  houses 
in  Lincoln'B-inn-fields.  In  the  course  of  the 
evidenoe  it  wes  stated  that  the  boundary  line  be- 
tween the  parishes  of  St.  Clement  Danes  and  St. 
GUes*s  runs  across  the  room  in  which  the  pauper 
slept. 

Mr.  Adolphus,  for  the  appellants,  in  reference 
to  this  Csoty  said  there  had  been  a  decision  in  a 
somewhat  similar  case,  which  had  gone  to  deter  - 
mine  that  the  parish  in  which  the  bed  of  the 
pauper  had  been  placed  was  the  .pariah  which 
was  bound  to  maintain  the  party. 

Mr.  Bodkin  remarked,  it  was  impossible  that 
that  decision  could  be  maintained  in  all  cases 
where  such  point  waa  in  dispute  between  con- 
tending pwtthes,  for  he  well  recollected  an  in- 
stance where  the  bed  of  the  pauper  had  usually 
stood  across  the  boundary  line  separating  the 
two  parishes,  and  it  turned  out  that  the  pauper 
had  been  accustomed  to  lay  with  his  head  in  the 
one  apd  his  feet  in  the  other  parish.  In  that 
case  the  Court  had  held  that  the  parish  in  which 
the  head  of  the  pauper  had  redmed  was  bound 
to  support  the  bouy. 

Mr.  Prendergast  begged  to  remind  the  Cdurt 
that  there  was  also  another  case^^one  in  which 
the  pauper's  bed  had  been  placed  in  such  a  posi- 
tion as  that  the  dividing  line  of  the  two  parishes 
had  run  as  it  were  from  the  head  to  the  heels, 
fhat  was,  lengthways  of  the  bed.  There  it  had 
been  held  that  the  parish  on  which  the  left  hand 
side  of  the  bed  had  been  situated  was' liable  to 
the  maintenance  of  the  pauper,  on  the  ground 
that  the  pauper*s  heart,  which  was  conceived  to 
i  be  the  most  important  portion  of  the  contents  of 
'  the  frame  of  a  human  being,  as  well  as  the  most 
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Lam  Reporti. 


vital  part  of  man,  was  usually  on  that  side. 
Such  was  the  decision  in  that  particular  case,  but 
he  could  not  say  what  the  judgment  of  the  Court 
would  be  in  a  case  where  a  party  was  what  was 
denominated  a  ''restless  sleeper,"  and  rolled 
from  one  side  of  the  bed  to  another ;  probably  it 
mijht  be  that  the  settlement  would  follow  the 
removal  of  the  heart  from  the  right  hand  to  the 
left  hand  parish. 

Mr.  Adolphus  would  call  the  attention  of  the 
Court  to  another  case,  wherein  the  bed  of  the 
pauper  had  been  so  placed,  as  that  the  boundary 
line  had  run  directly  up  its  centre.  In  that  case 
the  pauper  was  a  married  man,  and  the  common 
coune  of  maiters  would  be,  that  the  wife  had  lain 
on  one  side  of  the  line,  and  the  pauper  on  the 
other.     It  was  there  decided  and  held,  that  the 

Sarish  in  which  the  pauper  had  been  in  the 
abit  of  sleeping  was  bound  to  bear  the  expense 
of  their  maintenance  as  paupers,  on  the  ground, 
that  from  time  immemorial  the  prevailing  cus- 
tom had  been,  for  the  husband  to  lie  on  the 
right  hand  side  of  his  wife. 

The  Chairman  suggested  whether,  notwith- 
standing all  these  cases,  the  more  regular  as  well 
as  the  more  convenient  course  would  not  be,  to 
hear  the  evidence  in  the  present  instance,  and  so 
to  let  this  particular  case  be  determined  upon  ita 
own  merits. 

Evidence  was  then  produced  on  the  part  of 
the  respondenta,  which  went  to  prove,  thai  the 
whole  of  the  pauper's  bed  had  stood  in  the 
parish  of  St.  Clement  Danes, 

On  the  other  hand,  witnesses  were  called  by 
the  counsel  for  the  appellant,  who  stated,  that 
they  had  made  a  most  careful  survey  of  the  rooms 
in  question,  and  that  there  were  not  more  than 
1 5  inches  width  of  the  pauper's  bed  in  the  parish 
of  St.  Giles. 

Mr.  Bodkin  said  that  it  was  impossible  to 
squeeze  a  man's  body  into  the  narrow  space  of 
15  inches.  However,  after  so  many  cases  had 
been  cited  on  the  subject  of  the  reposing  of  heads 
in  one  parish,  and  the  kicking  of  heels  in  ano- 
ther, he  would  leave  it  to  his  learned  opponent  to 
hoist  the  present  pauper  into  any  position  he 
might  think  proper.  It  was  sufficient  for  him  to 
have  proved  that  the  whole  of  the  bed  had  been 
in  the  appellant's  parish. 

After  considerable  discussion,  it  was  ar- 
ranged that  a  special  case  should  be  submitted 
for  the  opinion  of  the  Court  of  Queeifs 
Bench. 

The  Court  in  the  mean  time  directed  the 
order  of  removal  to  be  confirmed. 


Jbrntiinrt  9ifisii}tiL 

MIDLAND  CIRCUIT. 

Warwick^  August  14. 
Pabrott  9.  Oakbs. 

DiSTREas  for  Rent.— Whether  BoTcam 
Meat  in  a  JButcher's  Shop  can  be  w^ 
the  subject  of  a  distress  for  Bent. 

This  was  an  action  for  an  iilml  distim 
The  plaiBtiff  is  a  botebcr  at  Birmingliaii,  ibJ 
had  supplied  the  defendant  with  meat  TW  dt- 
fendant,  who  was  his  landlord,  distnined fbrfBtf 
en  a  Saturday  night  in  July*  1839,  and,  tmao^ 
other  things,  seised  a  quantity  of  botcher's  dol 
There  was  at  this  time  an  acoouat  bciweea  i^ 
He  had  previooaly  distrained  and  eoU  the  pirn- 
tiff's  goods  about  m  weeks  beCbm*  For tk^ 
fendant  it  was  insisted  that  he  was  vattaU  a 
distraining,  as  the  plaintiff  was  a  wecddv  twet 
For  the  latter,  howeveri  it  was  ooaleodcd  thit  be 
was  a  yearly  tenant,  and  also  that  butcher  s  nsi 
could  not  be  legally  distRained. 

TxNDAL,  C.  J.  leflt  it  to  the  jmy  to  tay,  iip« 
the  evidence,  whether  the  plaintiff  wis  a  yeazlT 
or  a  weekly  tenant.  With  respect  to  boteho'i 
meat,  he  informed  them  that  it  could  not  be  wtk 
the  subject  of  a  distress  for  rent,  becaose,  as  t!^ 
landlord  was  bound  to  keep  the  goods  seizs! 
merely  as  a  pledge  for  a  certain  number  of  din, 
and  then  deliver  them  up,  upon  being  ndeeatL 
in  the  same  condition  they  were  in  wImb  br 
seized  them,  he  could  not  do  so  in  the  cuf  U 
fi-esh  meat,  which  would  be  spoiled  in  the  :> 
terim,  especially  when,  in  this  instance,  it  «b 
seized  in  the  month  of  July. 

Verdict  for  the  plaintiff  on  both  pono^ 
Damages,  £50. 

NORFOLK  CIRCUIT. 


Cambridge^  July  30. 

Smith  v.  Grbt  avd  othbrs. 

Court  op  Rbqubsts— TF%e<Aer  it  is  cxmp^ 
tent  for  a  Plaintiff  in  these  Courts  U>'^ 
duee  the  amount  of  his  actual  debt  tf^ 
40^.,  and  whether  the  Courts  nfiih  h^r- 
ledge  of  suchfactf  hcu  jurisdiction  to  adju- 
dicate upon  it. 

The  defendants  in  this  case  are  Comiiussioc|n 
of  the  Court  of  Requests  for  the  Isle  of£h* 
and  the  present  action  was  brought  to  recc'*' 
damages  for  an  alleged  assault  and  fdsc  i^r' 
sonroent. 

Mr.  Pry  me  stated  the  plabtifs  case.  T- 
piaintiff  in  September  in  the  last  yesr  was  sus* 


Amended  Act  for  Abolishing  Jrreti  on  Mesne  Process. 


Tione<l  by  the  defendants  to  appear  and  answer 
;o  a  claim  made  in  the  Court  of  Requests  for  the 
Isle  of  Ely^  by  one  Markby^  for  a  debt  of 
£1.  19^.  ll|<f.  The  now  plaintiff  appeared  in 
lue  form,  and  objected  to  the  jurisdiction  of  the 
Court  of  Requests  on  two  grounds;  the  first, 
hat  their  power  was  limited  to  debts  under  40«., 
md  that  the  debt  reaUy  due,  if  any  was,  amount- 
id  to  more  than  that  sum ;  the  second,  that  the 
lebt  was  more  than  six  years  old,  and  that  it  was 
herefore  barred  by  the  Statute  of  Limitations. 
To  the  first  objection  Markby^  the  then  plaintiff. 
Implied  that  he  waved  the  whole  of  his  claim  ex- 
cept £1.  195.  \\\d.\  and  in  answer  to  these- 
:ond,  he  proved  a  verbal  promise  within  six  vears 
vj  the  now  plaintiff  to  pay  the  debt.  The  Com- 
nissioners  OTemiled  both  objections,  and  issued 
1  precept,  under  which  the  plaintiff  was  arrested 
'or  the  amount  of  debt  and  costs.  It  was  now 
x)ntended  by  the  counsel  for  the  plaintiff  that 
the  objections  taken  at  the  trial  were  fatal  to  the 
misdiction  of  the  Commissioners  of  the  Court  of 
Requests,  and  that  they  had  therefore  acted 
vbolly  without  authority,  and  were,  as  a  conse- 
juence,  liable  in  trespass  for  causing  the  plaintiff 
>o  be  airested. 

Aldersok^  B.  was  of  opinion  that  the  action 
■ould  not  be  supported.  It  might  be  admitted, 
iiat  if  the  court  below  had  acted  wholly  without 
authority,  and  had  caused  the  plaintiff  to  be  ar* 
'ested  in  respect  of  a  matter  over  which  they  had 
10  jurisdiction,  the  defendants  would  have  been 
trespassers.  But  it  was  competent  for  the  plain- 
tiff to  reduce  his  demand  in  that  court  below  40s., 
^nd  upon  his  doing  so  they  had  power  to  adjudi- 
cate upon  it.  With  respect  to  the  admission  of 
parol  evidence  of  a  promise  to  pay  a  debt  barred 
by  the  Statute  of  Limitations,  the  defendants 
night  have  been  wrong  in  so  doing ;  but  it  was 
^ot  the  law  that  a  judge,  who  admits  evidence  on 
ihe  trial  of  a  cause,  which  is  in  point  of  law  in- 
idmissible,  can  be  sued  as  a  trespasser  by  the 
party  against  whom  the  evidence  is  so  received. 
The  action  is  certainly  not  nudntainable. 

Plaintiff  nonsuited. 


3  &  4  Vict.  c.  Ixxxii. 

An  Act  for  further  amending  the  Act  for 
abolishing  Arrest  on  Mesne  Process  in 
Civil  Actions.^llth  August^  1840.J 

Whereas  by  an  Act  passed  in  the  second  year 
of  the  reign  of  her  Majesty,  intituled  *^  An  Act 
for  abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions,  except  in  certain  cases ;  for  extending 
t!ie  remedies  of  Creditors  against  the  property  of 
Debtors;  and  for  amending  the  Laws  for  the 
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I  Relief  of  Insolvent  Debtors  in  England,'*  it  was 
amongst  other  things  enacted,  that  if  any  person 
against  whom  any  judgment  should  have  been 
;  entered  up  in  any  of  her  Majesty's    Superior 
\  Courts  at  Westmintter  should  have  any  Govern- 
I  ment  stock,  funds,  or  annuities,  or  any  stock  or 
shares  of  or  in  any  public  company  in  England 
(whether  incorporated  or  not),  standing  in  his 
'  name  or  in  his  own  right,  or  in  the  name  of  any 
I  person  in  trust  for  him,  it  should  be  lawful  for  a 
judge  of  one  of  the  superior  courts  on  the  appli- 
I  cation  of  any  judgment  creditor,  to  order  that 
I  such  stocky  funds,  annuities,  or  shares,  or  such 
{ of  them,  or  such  part  thereof  respectively,  as  he 
.should  think  fit,  should  stand  charged  with  the 
I  payment  of  the  amount  for  which   judgment 
I  should  have   been    so  recovered,  and    interest 
I  thereon,  and  such  order  should  entitle  the  judg- 
,  ment  cxeditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  such  charge  had  been 
made  in  his  favour  by  the  judgment  debtor ;  pro- 
vided that  no  proceedings  should  be  taken  to 
have  the  benefit  of  such  charge  until  after  the 
\  expiration  of  six  calendar  months  from  the  date 
of  such  order:  and  whereas  doubts  have  been 
entertained  whether  the  said  provisions  extend  to 
the  cases  herein  after  mentioned  :  now  therefore 
be  it  declared  and  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  the  afore- 
said provisions  of  the  said  act  shall  be  deemed 
and  taken  to  extend  to  the  interest  of  any  judg- 
ment debtor,  whether  in  possession,  remainder,  or 
reversion,  and  whether  vested  or  contingent  as 
well  in  any   such  stocks,  funds,  annuities,  or 
shares  as  aforesaid  as  also  in  the  dividends,  inter- 
est, or  annual  produce  of  any  such  stock,  funds, 
annuities,  or  snares ;   and  whenever  any   such 
judgment  debtor  shall  have  any   estate,   right, 
title,  or  interest,  vested  or  contingent,  in  posses- 
sion, remainder,  or  reversion,  in,  to,  or  out  of 
any  such  stocks,  funds,  annuities,  or  shares  as 
aforesaid  which  now  are  or  shall  hereafter  be 
standing  in  the  name  of  the  accountant-general  of 
the  Court  of  Chancery  or  the  accountant-general 
of  the  Court  of  Exchequer,  or  in,  to,  or  out  of 
the  dividends,  interest, or  annual  produce  thereof, 
it  shall  be  lawful  for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  annuities,  or  shares, 
or  the   interest,  dividends,   or   annual   produce 
thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judg- 
ment debtor  :  provided  always,  that  no  order  of 
any  judge  as  to  any  stock,  funds,  annuities,  or 
shares  standing  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  or  the  ac- 
countant-general of  the  Court  of  Exchequer,  or 
as  to  the  interest,  dividends,  or  annual  produce 
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thereof,  shall  prevent  the  governor  and  eoBpanjr 
of  the  Bank  of  England,  or  any  public  company, 
from  permitting  any  transfer  of  such  stocks,  rands, 
annuities,  or  shaiesy  or  pajrment  of  the  interest, 
dividends,  or  annual  produce  thereof,  in  such 
manner  as  the  Court  of  Chancery  or  the  Court  of 
Exchequer  respectively  may  direct,  or  shall  have 
any  greater  efiect  than  if  such  debtor  had  chaiged 
such  stock,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in 
favour  of  the  judgment  creditor,  with  the  amount 
of  the  sum  to  be  mentioned  in  any  such  order* 

II.  And  whereas  it  was  bv  the  said  act  farther 
enacted,  that  no  judgment  ot  any  of  the  superior 
courts  of  common  Uw  at  Westminster^  nor  any 
decree  or  order  in  any  court  of  equity,  nor  any 
rule  of  a  court  of  common  law,  nor  any  order  in 
bankruptcy  or  lunacy,  should  by  virtue  of  the 
said  act  anect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  such  memorandum  or  minute  as 
therein  mentioned  should  be  left  with  the  senior 
Master  of  the  Court  of  Common  Fleas  at  West* 
minster  t  and  whereas  doubts  have  been  enter- 
tained whether  a  purchaser,  mortgagee,  or  credi- 
tor, having  notice  of  any  such  judgment,  decree, 
order,  or  rule  as  aforesaid,  would  not  in  equity  be 
affected  thereby,  notwithstanding  such  a  memo- 
randum or  minute  of  the  same  as  in  the  said  act 
is  mentioned  mav  not  have  been  left  with  the 
senior  Master  of  tne  said  Court  of  Common  Pleas; 
be  it  therefore  further  declared  and  enacted,  that 
no  such  judgment,  decree,'  order,  or  rule  as  afore- 
said shall  by  virtue  of  the  said  act  affect  any  lands, 
tenements,  or  hereditaments,  at  law  or  in  equity, 
as  to  purchasers,  mortgagees,  or  creditors,  unless 
and  until  such  a  memorandum  or  minute  as  in 
the  said  act  in  that  behalf  mentioned  shall  have 
been  left  with  the  senior  Master  of  the  said  Court 
of  Common  Pleas  at  Westminster;  any  notice  of 
any  such  judgment,  decree,  order,  or  rule  to  any 
such  purchaser,  mortgagee,  or  creditor  in  any- 
wise  notwithstandmg. 
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NOTICE  TO  CORRESPONDENTS. 

GuLiELMUB.-— C.  should  take  out  Letters  of 
Administradon  in  her  own  name,  durante  ab^ 
sentid.  The  Bankruptcy  of  B.  does  not  take 
away  his  legal  right  to  Administration,  the  Fiat 
against  him  cannot  affect  the  assets  of  the  de- 
ceased except  as  to  such  beneficial  interest  in 
them  the  Bankrupt  may  be  entitled  to ;  but  the 
Court  of  Chancery  will,  in  order  to  protect  the 


effects  of  the  deceased,  restrab  the  Bankrupt  and 
appomt  A  Reoeiver. 

The  Letter  of  Attorney  is  good. 

The  Assignees  can  only  cUim  ^e  benefidil 
interest  of  the  Bankrupt. 
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ESSAY. 


ON   THE   ENGLISH    LAW 
BAILMENTS. 

(C^nHnuedfirom  paft  976.) 

t     ■  f    ' 

LOCATIO  CU6T0DIA. 

WHARFINGERS. 


FHARFINGERS  are  responsible  only 
for  ordinary  dUigenceSfl)  precisely  in 
e  same  manner  as  warehooseioen.  It  is 
id  that  Lords  Maitbfibld  and  Ellbk- 
RocoH  were  both  in  opposition  to  this  doc- 
ne ;  but  if  the  cases,  alluded  to  be  care- 
lly  considered  in  "Their  points,  it  will  be 
md  that  snch  an  opinion  isrery  erroneous. 
lA>r.l  Mansfield,  it  is  said,  extended  the 
bilitj  of  a  wharfinger  to  that  of  a  cofmmon 
rrier  in   Ro$s  y.  JohmoB,  {b)  ia  which 


}  Jones's  Bailm.  40.  96.  97, 

Vol.  IV. 


(6)  6  Burr.  2627. 


casic  his  Lordship  observed,  that  *'  it  is  im- 
possible to  make  a  distinction  between  a 
wharfinger  and  a  common  carrier;  they 
both  receive  goods  npon  a  contract :  every 
case  against  a  carrier  is  like  the  same  case 
against  a  wharfinger."  Now,  without  look- 
ing at  the  point  before  the  Court,  and 
to  which  these  observations  were  directed, 
they  would  appear  to  be  in  direct  opposition 
to  the  universally  received  doctrine.  The 
only  point  before  the  Court  was,  whether 
trover  would  lie  against  a  carrier,  when  the 
goods  had  been  lost  or  stolen  by  his  negli- 
gence, and  not  converted  by  him ;  and  it 
was  argued  that  case  and  not  trover^  under 
Buch  circumstances,  was  the  proper  form  of 
action.  His  Lordship's  observations  were 
therefore  perfectly  correct,  for  there  can  be 
no  distinction  in  the  form  of  action  between 
a  wharfinger  and  a  common  carrier. 

Lord  Ellen  BOROUGH,  it  is  said,  also  i  ex- 
tended the  liability  of  a  wharfinger  to  that 
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of  a  common  carrier,  in  Mavmg  v.  Todd,  (c) 
on  which  his  Lordship  observed,  that  *'  the 
liability  of  ^  wharfisj^r,  while  he  has  pos- 
session of  the  goods,  was  similar  to  that  of  a 
carrier."    The  defendants  in  that  case  were 
wharfingers  and  lightermen,  and  the  action 
was  brought  against  them  for  not  safely 
keeping  a  quantity  of  goods  entrusted  to 
them  in  London,  to  be  shipped  to  the  vendees 
of  the  plaintiff  at  ^evocastle^  and  which  had 
been  accidentally  destroyed  by  fire,  while 
on  the  defendants*  premises ;  and  the  ques- 
tion was,  whether  the  defendants,  whose  duty 
it  was  to  convey  the  goods  from  the  wharf, 
in  their  own  lighter,  to  the  vessel  in  the  river, 
were  liable  for  the  loss.     Lord  JEUenborough 
is  reported  to  have  made  the  observations 
before  noticed.    Dr,  Storyj{d)  in  quoting 
this  case  says,  Now  it  does  not  appear  at 
what  time  the  goods  were  destroyed  by  fire ; 
whether,  when  they  were  in  the  warehouse, 
or  on  the  wharf  of  the  defendants,  or  in  their 
progress  to  be  put  on  board  of  the  lighter. 
If  the  goods  were  on  the  wharf  in  their  transit 
to  go  on  board  of  the  lighter,  the  remark  of 
Lord  HUenborough,  though  not  accurate  in 
expression,  would  in  substance  have  been 
justifiable  in  the  particular  case,  for  his  duty 
as  lighterman  would  then  have  commenced. 
But  if  his  Lordship  meant  to  say  (according 
to  the  dictom  in  Starhie)  that  the  liability 
of  a  wharfinger  and  carrier  were  universally 
the  same,  he  was  certainly  incorrect.    In« 
deed,   the  case  is   perfectly  explicable  on 
another  ground ;  ai^  that  is,  that  the  goods 
were  in  the  hands  of  the  defendants,  as 
lightermen  ^who  -are  deemed  common  car- 
rierO  for  carriage,  and  not  as  mere  wharfin- 
gers.   And  the  only  point  worthy  of  con- 
sideration Is,  whether,  as  the  defendants 
unilod  both  characters,  they  were,  in  point  of 
fact^  acting  in  one  character  or  the^ther  at 
the  time  of  the  loss  by  the  fire.  In  another  re- 
port of  the  same  ca8e,(e)  the  action  is  said  to 

<«)  I  Btvk.  79.         (<0  Bailm.  894. 
(tf)  4  Canp.  tt5. 
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have  been  brought  against  the  defenduli 
'<  as  wharfingers,"  and  the  goods  werebmrt 
while  on  the  wharf,  before  aay  opportasitf 
of  pipping  them.  But  in  diis  report  no 
notice  is  taken  of  the  above  dictum  otLori 
EUenborougkf  which  may  therefore  jusdj 
raise  a  doubt  as  to  the  accuracy  of  the  otkr 
report. 

More  or  less  is  to  be  done  by  a  wharfinger 
according  to  the  usage  which  governs  tbe 
question  as  to  his  responsibili^,  when  be 
acquires  and  when  he  ceases  to  htre  tk 
custody  of  goods.     If  the  mastn  receiTe 
goods  at  the  quay  or  beach,  or  send  his  boai 
for  them,  his  responubility  coonnences  wi(k 
the  receipt;^  but  a  mere  delivery  of  goodi 
at  a  wharf  b  not  necessarily  a  ddiTerr  d 
them  to  the  wharfinger;  there  must  be  vm» 
act  or  assent  on  his  part  to  the  custody,  be- 
fore his  responsibility  oommenoes.(^)  Wba 
goods  are  in  his  custody  to  be  sent  on  \toui 
of  a  vessel  for  a  voyage,  as  aooa  as  be  de- 
livers the  possession  and  care  of  them  to  tk 
proper  officers  of  the  Tcssel,  altfaongb  tber 
are  not  actually  removed,  he  is,  by  the  os^ 
of  trade,  deemed  exonerated  from  anjfio^ 
ther  responsibility  $  and  the  goods  aredeesNt 
in  the  constructive  possession  of  the  dfetfi 
of  the  ship.(A)   In  the  port  of  Londom,  vbnt 
goods  were  intended  to  be  sent  Goastwiie,ifi 
was    held    that    the    responsibility  of  the 
wharfinger  ceased  widi  the  delivoy  of  tha 
to  the  mute  of  the  vessel  upon  the  whsrf^O 

(To  be  eontbmed.) 


PROBLEM  XIX.-.VOL.  I?- 
What  is  an  EzBcuromv  Dxwum  t 

TO  THB    EDITOR  OF    THB    UMJUU  0001^ 

ANSWER  TO  PROBLEU  a -VOL 

FiXTURBS— What  oonstitntes 
the  right  to  fixtures  as 


(/)  MoDoy,  B. 9,6.8,  •.% 
(jg)  Buikmtm  v.  X€«C  8 
Inglu,  4  Id.  n. 
\k)  Corbankmaiam^ 
(Old, 
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tenul— »An  outgoing  and  an  incoming   te-^ 
Dtnt — ^Trade  fixtares,  and  ornamental  fiztares 
^— What  effect   has  the  bankruptcy   of  the 
tenant  on  the  tenant  right. 

Sir, — My  Answer  to  this  Problem  wiU  natu- 
Jly  fall  into  the  &re  divisions  adopted  by  you ; 
id  slthongh  a  great  deal  might  be  said  of  mat- 
n  which  are  naturally  considered  as  incidental 
>  the  various  rules  on  the  subject,  yet  I  shall  en- 
:a7ourasfar  as  possible  to  confine  myself  within 
le  prescribed  limits  of  the  Problem »  answering 
lAt  only ;  and,  first,  I  am  to  ascertain  what  con- 
itutes  a  fixture.  The  general  rule  of  law  on 
lis  subject,  with  relation  to  the  connexion  of 
iidlord  and  tenant,  is  stated  to  be  *'  that  what- 
rer  is  fixed  to  the  freehold  becomes  a  part  of  it, 
od  is  subjected  to  the  same  jus  proprietate  as 
le  land  itself;  and  the  term  fixtures  comprehends 
jch  personal  chattels  as  are  let  into  and  annexed 
» the  soilf  or  affixed  to  the  freehold/'  This  is 
De  approved  definition,  so  iar  as  regards  the  de 
^on  of  questions  between  landlord  and  tenant, 
here  disputes  arise  as  to  the  power  of  moving 
lem  when  once  fixed.  Chattels  which  do  not 
onstitnte  a  fixture,  I  hold  to  be  such  as  are  not 
ii  into  the  soil  at  all ;  these  therefore  may  be  re- 
loved  at  the  will  of  a  tenant  (be  it  ever  so  capri- 
ious),  like  any  other  species  of  personal  property. 

To  constitute  such  an  annexation  or  letting 
ito  the  freehold,  as  to  make  the  thing  affixed  a 
gal  fixture,  the  rule  is,  that  when  the  chattel  is 
erfcctly  connected  with  the  freehold,  either  by 
7ing  let  into  the  earth  itself,  or  by  being  ce- 
ented  or  otherwise  united  to  some  erection  pre- 
oasly  attached  to  the  ground,  it  becomes  a 
tture  within  the  intendment  of  law ;  and  this 
ads  me  to  consider — 

Secondly,  the  right  to  fixtures  between  land- 
rd  and  tenant :  previous  to  doing  which  I  bow- 
er think  it  will  not  be  altogether  unnecessary  to 
mind  those  who  may  peruse  this,  that  there  is 
exception  in  favour  of  trade,  &c.  which  will  be 
^ft^  noticed. 

The  general  rule  as  to  annexations  made  by 
t  tenant  during  the  continuance  of  the  term,  is 
following.  Whenever  anything  has  been 
to  the  demised  premises  by  the  tenant, 
the  continuance  of  his  term,  it  cannot  be 
again  by  him  without  the  consent  of  his 
lord.  This  I  take  to  result  from  that  ancient 
of  law — whatever  is  fixed  to  the  freehold 
Imes  freehold,  and  the  very  act  of  annexing  it 
)e  land  transfers  to  it  all  the  qualities  of  real 
and  thus  it  immediately  belongs  to  the 
(older ;  the  law  presuming,  (with  what  consis- 
I  will  not  take  upon  me  to  express,)  that 
mant,  by  making  the  thing  affixed  part  of 
ihold,  does  by  that  very  act  denote  an  in- 
m  of  abandoning  all  future  right  to  the  thing 


affixed,  whereby  it  becomes  a  species  of  waste  in 
him  if  he  afterwards  remove  it.  Thus  we  have 
seen  that  the  fixture  falls  within  the  term,  and 
goes  to  the  reversioner  as  part  of  the  land. 

Having  now  shewn,  (I  hope  to  your  satisfies 
tiou)  this  rule  ou  the  subject,  the  next  part  of  my 
Answer  will  be  to  notice  the  exceptions  thereto ; 
remarking,  in  the  first  place,  that  erections,  &c. 
by  a  tenant  may  be  so  constructed  as  to  prevent 
their  becoming  affixed  to  the  freehold :  with  this 
in  view,  the  tenant  is  demonstrated  to  be  entitled 
to  erect  even  buildings*  as  bams,  granaries,  sheds 
and  mills,  in  a  manner  so  to  have  a  right  of  re- 
moving them,  and  this  by  erecting  them  upon 
blocks,  rollers,  pattens,  pillars,  or  plates  resting 
on  brickwork;  because,  unless  such  things  be 
affixed  to  the  freehold  by  being  let  into  it,  or  are 
united  to  it  by  means  of  nails,  mortar,  or  the  like, 
they  remain  mere  movealile  chattels.  The  remain- 
ing exceptions  I  shall  notice  fuller  in  a  future 
division. 

As  between  an  outgoing  and  an  incoming 
tenant,  I  have  only  to  state  that  in  some — ^nay, 
most  instances,  it  is  usual  for  these  parties  to  de- 
cide on  a  valuation  of  such  fixtures  as  the  latter 
might  otherwise  remove ;  which  leads  me  to  ascer- 
tain what  articles  should  be  included  in  this  valu« 
ation.  Those  things  only  are  to  be  valued  which 
are  removeable  by  the  outgoing  tenant,  whether 
the  restriction  be  in  consequence  of  the  general 
law  relative  to  the  removal  of  fixtures,  or  of  ex- 
press stipulation  by  the  parties.  The  rights  of 
the  parties  however  regaraing  particular  articles^ 
are  much  regulated  by  custom ;  wherefore  it  has 
been  lately  held,  that  a  custom  to  value,  a  parti- 
cular article,  as  between  outgoing  and  incoming 
tenant,  is  a  proper  criterion  for  determining  the 
nature  of  the  property,  and  whether  it  be  a  fixture 
or  not.    (See  WoodfaUy  by  HarriMon^  457.) 

I  have  previously  stated  that  exceptions  to  the 
general  rules  prevail  with  regard  to  fixtures  for 
the  purposes  of  trade ;  and  I  have  stated  the  |;e- 
neral  rule  on  this  subject,  in  effect,  to  be,  that 
where  a  lessee,  having  annexed  anything  to  the 
freehold  during  his  term,  afterwards  takes  it  away, 
it  is  waste.  But  this  rule,  at  a  very  early  period, 
had  several  exceptions  attempted  to  be  engrafted 
upon  it,  and  which  were  at  last  effectually  en- 
grafted upon  it  in  favour  of  trade,  and  of  those 
vessels  and  utensils  which  are  immediately  sub- 
servient to  the  purposes  of  trade.  In  the  Year 
Book,  42nd  Ed.  III.  6,  the  right  of  the  tenant 
to  remove  a  furnace  erected  by  him  during  his 
term,  is  doubted  and  adjourned.  In  the  Year 
Book  of  the  20th  Henry  VII.  13  a  and  b,  which 
was  the  case  of  trespass  against  executors  for  re- 
moving a  furnace  fixed  with  mortar  by  their  tes- 
tator, and  annexed  to  the  freehold,  and  which  was 
holden  to  be  wrongfully  done,  it  is  laid  down, 
that  *'  if  a  lessee  for  years  make  a  furnace  for  his 
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advantage,  or  a  dyer  make  his  vats  or  vessels  to ' 
oconpy  fais  occupation  during  his  term,  he  may 
remove  them ;  but  if  he  suffer  them  to  be  fixed  to 
the  earth  after  the  term,  then  they  belong  to  the 
lessor:  and  so  of  a  baker."  This  rule,  after 
some  further  variation,  in  process  of  time  became 
fully  established ;  and  accordingly,  we  find  Lord 
Holt,  in  Poole's  case,  Sulk,  368,  laying  down, 
(in  the  instance  of  a  soap  boiler,  an  under  tenant, 
whose  vats,  coppers,  &c.  fixed,  had  been  taken  in 
execution,  and  on  which  account  the  first  lessee 
had  brought  an  action  against  the  sheriff)  that 
during  the  term  the  soap  boiler  might  well  remove 
the  vats  he  set  up  in  relation  to  trade,  and  that 
he  might  do  it  by  the  common  law,  and  not  by 
virtue  of  any  special  custom  in  favour  of  trade 
and  to  encourage  industry ;  but  that  after  the 
term,  they  became  a  gift  to  him  in  reversion. 
But  no  adjudged  case  has  yet  gone  the  length  of 
establishing,  that  buildmgs  subservient  to  the 
purposes  of  agriculture,  as  distinguished  from 
those  of  trade,  have  been  removeable  by  an  exe- 
cutor of  tenant  for  life,  nor  by  the  tenant  himself 
who  built  them  during  his  term.  {Westerns 
CiMV.  vol.  4,  p.  16.) 

As  to  ornamental  fixtures. — Articles  put  up 
for  ornament  or  convenience  during  the  term, 
have  been  long  allowed  to  be  taken  away  by  the 
tenant  at  the  expiration  of  his  lease.  Instances 
are  to  be  lound  as  far  back  as  the  Year  Books 
(8  Henry  VII.  12 ;  21  Henry  VII.  26;  Day  v. 
Austin,  Owen,  70  Cro.  Eliz.  374) ;  but  the  re- 
laxation of  the  general  rule  in  these  instances  is 
held  to  .be  a  privilege  of  a  more  limited  nature 
than  that  in  respect  to  trade  fixtures,  although 
such  distinction  does  not  appear  to  have  been 
taken  in  many  of  the  early  cases.  Fixtures  for 
ornament  or  conyenience  cannot  be  removed 
where  the  erections  may  be  deemed  a  permanent 
improvement :  thus,  a  conservatory  erected  on  a 
brick  foundation,  affixed  to  and  communicating 
with  rooms  in  a  dwelling  house  by  windows  and 
doors,  cannot  be  removed  by  a  tenant  for  years, 
who  bad  erected  it  during  his  tenancy,  although 
be  had  a  reversion  in  fee  after  the  death  of  his 
lessor;  and  upon  the  same  principle,  it  has  been 
held  that  ranges,  ovens,  and  set  pots,  affixed  tcf  a 
house  built  by  the  person  against  whom  an  exe- 
cution has  issued,  cannot  be  taken  by  the  sheriff 
under  a^.  f(ou ;  but  window  sashes,  which  are 
neither  hung  nor  beaded  into  the  frames,  but 
tttst^  fastened 'bv  laths  nailed  across  the  frames 
to  prevent  their  falling  out,  are  not  fixed  to  the 
fireehold ;  so  a  pump,  erected  by  a  tenant  during 
his  term,  and  very  slightly  affixed  to  the  freehold, 
is  removeable  as  a  tenant  s  fixture. 

The  arkidles '  for  ornament  and  convenience 
whkch   have  been  held  to  be  removeable,  arc 
hangings,  tapestry,    and   pier  glasses,   whetherj 
nailed  to  the  walls  or  panels;  or  put  up  in  lieu  of 


panels;  marble  or  otfier  om*inenlal  duoixy 
pieces,  marble  slabs,  window  blxnfli,  wiiurMs 
fixed  to  the  walls  by  screws,  grates,  rmgcs  od 
stoves,  although  fixed  in  brickwork ;  iron  bds 
to  chimneys,  beds  fastened  to  the  wall  or  cnlkg. 
fixed  tables,  furnaces  and  coppers,  mash  tubszsti 
fixed  water  tubs,  coffee  and  malt  mills,  capboaz^ 
fixed  with  hold-fasts,  clock  cases,  iron  oTens,  ib^ 
the  like.  It  must  however  be  remarked,  thi: 
things  can  be  removed  only  when  the  septntb 
will  occasion  but  little  or  no  damage.  WoodjVi^ 
by  Harrison^  last  ed.  447, 448.  See  also  Am 
and  Ferard  on  Fixt.  276.  E.  A. 

(To  be  continued,) 
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In  Rb  Mrs.  Tatlor. 
Custody  of  Infants'  Act,  2  ^'3  Vict.  c.  M. 
{CiMtinued  from  page  265.) 

Sir  W.  Follett  appeared  for  Mr.  Taylor.  Kt 
said,  that  before  he  made  any  conuneots  oq  t'< 
mass  of  evidence  which  had  been  imported  ur*. 
this  case,  he  should  call  the  attention  ofiV 
Court  to  the  act  of  Parliament,  as  this  case  irr 
volved  a  question  of  great  importance  as  to  t^e 
right  of  married  women  to  see  and  have  tl<e  rah 
tody  of  their  children.  Mr.  K,  Bruct  W  oA 
that  there  was  a  right  in  the  mother,  viccb 
this  Court  would  enforce,  a  legal  rigbu  «^ 
the  Court  would  give  effect  to.  He  denied  hOM 
these  propositions ;  the  mother  had  bo  ^f^ 
right  to  the  custody  of  her  children.  But* 
determine  the  question  they  must  look  it  tk 
act  itself.  He  felt  sure  that  it  never  had  te 
the  intention  of  the  legislature  in  paaEiog  tH 
act  to  give  the  court  power  to  luke  scdt  a 
sweeping  alteration  in  the  common  law  of  v 
land  as  that  contended  for  on  the  other  sm 
He  apprehended  that  the  act  only  gave  the  ce« 
a  discretionary  power  to  interfere  in  ^^^"4 
and  extreme  cases  only.  It  was  quite  dor,  tU 
from  the  commencement  of  thew  vado/tm^i 
proceedings,  Mrs.  Taylor  was  lilHMiiiHf 
some  unfortunate  and  banefdl  inAihis. 
caused'  her  to  abandon  her  hiuiMrit  ^  4! 
dren,  and  her  home;  and  it  wis  aM 
evident,  from  the  mode  and  mamMlk 
petition  had  been  presented' to  )kiroi«^ 
from  the  contents  of  the  ajBdaiSKniHcfl  ^ 
port  of  it,  that  Mrs.  Tsylciir  ii 
under  that  baneful  intehsst ;  Init 
result  of  this  application 
siblebuito  thmW  that  ifaii 
davits  filed  by^  Mr^.  TayMT 
unhappily  exasperated  «^^ 
existing  between  (Be  ^pU#i; 
d^red  dl  recondlifttitMi 
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some  of  tlw  ill  effects  wbicb  had  been  predicted 
in  Parliament  when  the  act  in  question  was 
under  discussion  there.  The  answers  given  to 
the  objec  lions  raised  against  the  measure  by  those 
who  advocated  it  was,  thai  the  Court  of  Chancery 
would  onljT  interfere  in  great  and  extreme  cases. 
It  was  qaite  apparent  that  the  effect  of  the  pre 
sent  application  to  the  court  was  most  disastrous 
to  the  happiness  of  both  parties.  At  the  common 
Uw,  the  exclusive  ri^ht  to  the  custody  of  the 
children  was  in  ttie&ther;  the  mother  bad  no 
such  right;  and  the  father  and  mother  were 
bupposed  to  live  together,  the  mother  thereby 
enjoying,  not  only  the  society  of  her  husband, 
but  also  the  comfort  of  being  with  her  children, 
aiding  and  assisting  in  their  nurture  and  educa- 
tion. That  was  the  common  law  of  the  land. 
There  might  be,  and  there  had  been,  cases  of 
great  oppression  and  hardship,  wliere  the  mother 
was  a  most  blameless  and  unoffending  person,  and 
where  the  husband  bad  brutally  torn  the  children, 
who  moat  required  a  mother's  care^  Away  from 
her;  yet  formerly,  under  the  common  kw,  she 
had  no  remedy  against  the  rights  of  the  husband 
to  maintain  the  custody  of  his  children.  Now, 
it  was  with  reference  to  these  strong  and  extreme 
ca^jes  of  hardship  and  oppression  only  on  the 
part  of  the  husband  that  this  act  was  passed. 
Ihe  act  was  never  intended  to  apply  to  every 
case  of  idle  dispute  which  might  arise  in  families 
between  husband  and  wife ;  nor  to  cases  where 
the  wife,  without  cause,  voluntarily  abandoned 
her  husband,  her  children,  and  her  home,  and 
who  had  made  false  accusations  ac^ainst  her  hus- 
oahu  ;  and  who,  notwithstanding  every  eifurt  at 
a  reconciliation  had  been  attempted  on  the  part 
of  the  husband,  bad  rejected  them  all,  and  had 
r  fused  to  return  to  her  husband  and  children. 
ihe  act  was  never  meant  to  apply  to  sucl)  cases. 
or  where  the  husband  had  not  been  gnilty  of 
ffuelty,  adultery,  or  oppression,  for  in  this  case 
his  learned  friend  had  conceded,  he  might  say, 
that  those  charges  did  not  really  exist  here.  The 
intention  of  the  common  law  lu  giving  the  hus- 
band the  exclusive  right  to  the  custody  of  the 
children  w^s  to  prevent  the  numberless  petty 
disputes  which  were  likely  to  occur  in  families. 
A  lie  common  law  right  of  the  father  cannot  ')e  dis- 
puted ;  and  the  cases  in  which  the  court  will  inter- 
it-re  to  abate  the  rigour  of  the  common  law  must 
be  extreme  and  particular  cases  of  hardship,  and 
under  very  particulir  circumstances  This  act 
of  Parliament  was  never  intended  to  overrule  the 
comoion  law,  and  give  to  the  parties  rights  in- 
consistent with  it ;  it  only  vested  in  the  judges 
of  the  Court  of  Chancery  a  judicial  discretion  to 
act,  not  in  contravention  of  the  common  law,  but 
ouly  in  cases  which  to  the  court  should  seem  con- 
venient and  .just  to  mitigate  in  the  favour  of  the 
mother  the  strictness  of  the  rule  of  law.     Then 


it  was  lefk  to  the  court  to  decide  what  were  those 
convenient  and  just  erounds  upon  which  alone 
the  court  could  interfere  bj  granting  an  order 
under  this  act.  This  case  baa  already  been  be- 
fore the  ecclesiastical  courts,  and  was  still  pend- 
ing  in  appeal  before  the  Prirv  Council,  which 
were  the  most  proper  and  legal  tribunals  of  the 
country  for  the  aqjudication  of  such  matters ; 
why  did  Mrs.  Taylor  come  to  this  Court  upon 
petition,  when,  if  she  succeeded  before  the  Privy 
Council,  she  would  obtain  in  the  restitution  of 
conjugal  rights  all  she  wanted,  access  to  her 
children  ?  He  thought  that  this  was,  pendente 
lite^  a  singular  application  for  this  lady  to  make 
to  this  Court,  asking  the  court  to  interfere  with 
the  husband  s  common  law  right.  Sir  Edward 
Sugden^  in  a  speech  which  he  made  in  the 
House  of  Commons,  in  opposition  to  this  act, 
when  it  was  under  discussion  there,  had  almost 
identically  predicted  the  present  case.  Sir 
Edward  said,  **  Let  the  House  consider  what  will 
be  the  consequence  of  giving  this  jurisdiction 
to  any  one  of  the  judges  at  common  law,  or  to 
any  one  of  the  judges  in  equity.  The  bill  pro- 
poses that  any  one  of  these  judges  shall  have 
the  power  to  vary  or  repeal  the  order  or  decree 
of  any  other  of  their  number.  What  will  be 
the  consequence  ?  A  wife  leaves  the  house  of 
her  husband  after  a  sharp  quarrel,  on  what  she 
deems  a  justifiable  cause.  She  goes  at  once  to 
an  attorney,  and  says,  '  I  want  and  must  have 
access  to  my  children,  whom  I  left  in  the  care  of 
my  husband.'  He  replies  to  her,  *  Then  you 
must  make  out  a  case.'  She  rejoins,  '  I  can  do 
that  readily.*  He  then  tells  her,  '  You  must  put 
your  facts  into  the  shape  of  an  afHdavit.'  She 
does  so  by  the  help  of  this  disinterested  adviser, 
and  what  will  the  aiTidavit  contain  ?  It  will  de- 
scribe the  wretchedness  of  her  married  life ; — 
not  one  incident  which  has  occurred  since  her 
marriage  to  the  disadvantage  of  her  husband  will 
be  forgotten,  and  every  accidental  slight  and 
unkindness  will  be  magnified  into  oppression  and 
cruelty,  A  look  of  scorn,  a  word  of  anger,  will 
be  brought  forward  as  a  real  grievance,  and, 
after  all,  there  will  be  no  proper  issue,  as  the 
lawyers  pay,  for  any  court  to  decide,  for  it  will 
never  happen  that  a  woman  under  such  circum- 
stances will  rest  her  claim  for  access  to  her  chil- 
dren upon  any  particular  instance  of  cruelty. 
No  woman  will  admit  that  she  left  her  hus- 
band*s  home  ou  account  of  a  short  quarrel  of 
five  minutes  duration.  No  ;  she  will  show  that 
she  has  endured  patiently  a  long  course  of  ill 
usage  and  cruelly,  and  that  she  did  not  leave  her 
home  until  endurance  was  no  longer  possible. 
The  husband^  exasperated  by  such  an  affidavit^ 
will  then  give  the  explanation  of  everything  that 
has  occurred  in  his  married  life,  and  will  meet 
her  statement  of  grievances  with  a  statement  of 


194 


Law  Uepofts, 


her  provocations,  and^  it  may  be,  misconcluct. 
He  will  endeavour  to  throw  the  blame  on  his 
wife,  just  as  she  has  endeavoured  to  throw  it 
upon  her  husband.  It  is  proverbially  dangerous 
to  interfere  in  the  quarrels  of  man  and  wife,  as 
they  both  generally  turn  against  those  who  in- 
tertere;  and  I  should  be  loth  to  incur  that  re- 
sponsibility, although  armed  with  judicial  autho- 
rity. There  will  be  no  end  to  the  litigation  over 
which  the  judge  will  have  to  preside.  Facts 
will  be  asserted  on  one  side,  and  denied  on  the 
other.  Then  the  friends  of  the  two  parties  will 
take  share  in  their  quarrels,  and  will,  as  usual, 
embitter  them  more  and  more.  Mr.  A.,  who 
has  dined  at  the  house  with  the  parties,  will 
speak  to  the  use  of  some  unkind  word  at  dinner, 
and  Mr8«  B.,  who  has  her  eyes  always  about  her, 
will  describe  the  withering  effect  of  some  scorn- 
ful glance.  The  servants  will  be  brought  for- 
wardy  and  one  half  of  them  will  swear  one  way 
and  the  other  half  the  other  way.  Incontinence 
will  be  charged  on  one  side,  and  adultery  on  the 
other,  and  idl  this  on  affidavit,  without  any  per- 
sonal examination  or  cross  examination  of  the 
parties ;  and  upon  all  the  res  gesta  thus  brought 
before  him  the  judge  will  have  to  decide  one 
way  or  the  other."  If  this  act  of  Parliament 
was  to  be  made  applicable  by  the  court  to  every 
trivial  and  trifling  dispute  which  might  happen 
to  arise  between  man  and  wife,  nothing  would 
be  more  injurious  to  the  peace  and  happiness  of 
society.  Such  a  construction  of  the  act  would 
hold  out  encouragement  to  wives  to  separate  from 
their  husbands  on  the  slightest  grounds,  the 
foundation  of  the  marriage  contract  would  be 
entirely  sapped,  and  this  Court  would  be  inun- 
dated with  innumerable  applications  like  the 
present.  But  he  felt  sure  the  Court  of  Chancery 
would  only  interfere  in  strong  and  extreme  cases, 
and  therefore,  it  now  became  most  important  for 
the  public  to  know  what  was  the  construction 
which  the  court  would  give  to  this  act.  The 
Court,  he  therefore  thought,  would  pause  before 
it  put  a  construction  on  the  act,  which  would 
have  the  effect  of  destroying  all  the  law  of  the 
country  relating  to  the  common  law  right  of  the 
father  to  the  custody  of  his  children.  He  con- 
tended that  Mr.  Taylor  having  gone  with  his 
children  to  reside  abroad  in  a  foreign  country 
some  time  before  this  act  passed,  and  the  present 
petition  was  presented,  there  was  no  foundation 
in  this  Court  to  affect  him  with  the  provisions 
of  this  act,  which  only  extended  to  England  and 
Ireland,  and  which  was  only  applicable  to  the 
cases  of  parties  residing  within  the  jurisdiction. 
Mrs.  Taylor  most,  therefore,  seek  redress  in  the 
courts  in  FVanoe,  if  the  courts  of  that  country,  as 
he  phould  suppose  they  did,  took  cognisance  of 
such  matters.  Upon  both  those  grounds  of  con- 
struction, in  the  first  place,  independently  of  the 


facts  of  the  case,  the  learned  coonsel  oootcBdel 
IVfrs.  Taylor  was  not  entitled  to  the  interfertner 
uf  the  court,  under  the  provisions  of  the  act  sf 
Parliament. 

The  Vicb-Chancellor  aud,  this  wis  one 
of  the  most  painful  eases  that  had  ever  eooc 
under  his  consideration.  It  appeared  that  on 
the  20th  of  October.  1837,  Mm.  Tajior, 
under  what  he  should  always  consider  tlie 
most  unfortunate  advice  which  a  woman  codd 
receive,  thought  proper  to  absent  beiself  bm 
her  husband's  house,  and  whether  there  wa 
more  or  less  disclosure  made  to  her  of  what  the 
real  circumstances  of  the  case  were  or  not,  it  M 
not  appear  to  his  honour  to  be  very  nateiial, 
because  she  commenced  the  separation.  Now,  it 
appeared  that,  in  consequence  of  this  sepantia], 
the  husband,  naturally  feeling  extremely  pM 
and  cut  to  the  heart  by  what  had  been  so  done 
by  his  wife,  took  measures  for  leaving  this  coos- 
try  ;  and  it  appeared,  as  he  understood  it,  in  the 
course  of  the  year  1838,  he  left  Englaixl,  aad 
had  substantially  lived  abroad  since  that  tiise. 
On  the  27th  of  July,  1 838,  Mrs.  Taylor  coo- 
menced  her  suit  in  the  Ecclesiastical  Coort  fax 
the  restitution  of  conjugal  rights ;  the  hushaod 
put  in  what  was  termed  a  defensive  allegaticxi, 
and  it  appears  that  allegation  was  rejected  bj  tht 
sentence  of  the  Consistory  Court  on  the  5tb  of 
February,  1 839,  and  then  there  being  an  appc^ 
from  that  decree,  the  decree  below  was  ai&mcd 
by  a  sentence  of  the  Arches  Court,  of  the  20di 
J  une,  1 839.  Then  it  appears,  that  in  the  ooont 
of  the  summer  of  last  year  a  certain  letter  of  tt- 
tractation  was  sent ;  and  the  hosband,  his  hoDoar 
should  observe,  appealed  firom  that  sentence;  aa^ 
then,  on  the  29th  of  October  last,  the  veseat 
petition  was  presented  to  this  courL  Nov  U 
was  not  informed  at  present  of  what  wodd  havt 
been  the  effect,  if  the  sentence  of  affirmatioo  had 
never  been  appealed  from ;  but  inasmuch  as  there 
was  an  appeal,  one  thing  was  quite  oertaiD,  ihtf 
that  suit  was  by  no  means  as  yet  Atieraao^ ; 
and  he  thought  it  would  be  highly  improper  ftr 
him  to  give  any  opinion  on  the  qnestioo  woetkff 
the  affirmation  of  the  Court  of  Ardieaof  theitf- 
tence  of  the  Consistory  Court  was  right  or  vra^ 
because  in  the  first  pkce  this  court,  at  kait  it 
jurisdiction  which  the  Lord  Chanodlor  axuiuN^i 
had  nothing  of  an  appellant  joiisdictioB  ow  dn 
proceedings  of  the  Ecclesiastical  Coortf  and  m^ 
further  reason  it  occurred  to  his  mkid  tkalil  «* 
very  possible  he  might  have  himsdf  toflt  h  M 
of  the  appellant  judges  in  the  VAff  Cwod 
judging  of  that  appeal,  and  thcBaiiHi  IR  AhH 
refrain  from  pronouncing  any  qpbwil  #  iB  * 
the  matter,  but  certain  it  waSi  flktf^. 
the  wife  having  commenced  tlw 
tion  of  conjugal  rights,  the  ima0  ef  Wb{A  ^ 
final  issue,  was  uncertaia;  and  Jt>^ftAitttf  iv 


Lam  tUiportt^ 


29$ 


ate  of  tilings  in  t&e  EocTanasdeal  Court  that 
lis  lady  has  presented  the  petition  whioh  was  now 
ader  consideration,  and  which ,  it  should  be  ob- 
Tved,  asked  for  a  portion  of  that  which  she  cer- 
inly  wodd  hs:re  entirely  if  she  should  succeed 
the  sentence  for  the  restitutioB  of  conjugal 
^hts  ;  she  would  have  access  to  her  children  if 
restitution  of  conjugal  rights  was  decreed ;  that 
ferred  of  itself  thai  she  would  have  access  to 
*r  children* 

Mr.  K*  Bntee.— The  husband  might  keep 
em  apart. 

The  Vice-Chaitcbllor  sud  he  was  acting  on 
e  supposition  that  the  decree  of  the  court  would 
!  enforced ;  at  any  rate  it  would  then  be  esta- 
ished  by  the  law  of  the  land*  which  had  juris- 
ction  over  these  questions,  that  she  had  an  un- 
talified  right  to  the  access  to  her  children.  Now 
struck  hts  honour  that  the  jurisdiction  which 
is  act  had  ffiven,  being  to  be  exercised  solely 
the  discretion  of  the  court,  that  it  would  be 
irdly  a  right  thing  for  this  court  to  say  that  the 
dy  was  entitled  to  have  stccess  to  her  children 
inding  the  question  in  the  Ecclesiastical  Court 
lich  she  had  thought  proper  to  rsise*  It  sp- 
ared, as  be  understooQ  it,  that  the  conduct  of 
e  husband  had  been  bond  fidt  throughout. 
be  husband  went  to  France,  and  began  his  fb- 
ign  residence  prior  to  the  institution  of  the  trial 
the  Ecclesiastical  Court,  and  then  it  did  ap- 
AT  to  his  honour  that  if  the  court  was  to  direct 
cess,  at  its  discretion,  at  such  times  and  subject 
such  regulations  as  the  court  should  deem  con- 
nient  and  just,  the  court  ought  to  be  reason- 
»lj  assured,  before  it  did  interfere  at  all,  that  it 
uld  carry  the  sentence  into  eiecution.  It  might 
!  true  that  if  the  children  were  here,  the  court 
:>Qld  then  see  its  way  with  some  facility  as  to 
e  mode  of  executing  its  order.  He  doubted 
7  much  himself  whether  this  act  of  Parliament 
er  was  meant  to  be  applicable  to  a  case  where 
e  husband  hondfidty  before  the  presentation 
any  petition  by  the  wife,  had  actually  removed 
s  children  to  a  foreign  country,  and  that  this 
urt  would  interfere.  It  seemed  to  him  rather 
he  inferred  from  the  act  that  as  far  as  the  hus- 
tnd  and  the  children  were  concerned,  their  resi- 
!nce  is  to  remain  the  same,  and  the  act  never 
cant  that  that  should  be  altered ;  and  his  ho- 
mr  confessed  he  did  not  himself  foresee  how, 
nsistently  with  the  fact  of  Mr.  Taylor's  perse* 
nng  in  his  residence  abroad,  which,  as  fiur  as 
e  law  at  present  stood,  he  might  lawliilly  do, — 
>w  far  his  honour  could  ever  succeed  in  making 
ly  order  which  would  be  capable  of  being  car- 
?<i  into  effect,  under  the  circumstances ;  that  at 
csent  it  appeared  to  him  that  there  ought  to  be 
>  jurisdiction  exercised  under  this  act  of  Parlia- 
ent  pending  the  question  in  the  Ecclesiasdcal 
ourt,  which,  combined  with  the  difficulty  of 


making  any  order  which  would  be  effectual,  ap- 
peared to  him  to  he  a  reason  for  not  interfering 
under  the  act.    There  were  no  particular  direct 
tions  given,  but  that  <*  it  should  be  lawful  for 
the  Lord  Chancellor,"  and  so  on,  '*  on  the  hear- 
ing the  petition  of  the  mother,  if  he  shall  see  fit, 
to  make  an  order  for  the  access  of  the  petitioner 
to  such  infiint  or  infiints  at  such  times,  and  sub- 
ject to  such  regulations,  as  he  shall  deem  conv^ 
nient  and  just ;     and  independently  of  thai,  the 
very  fact  that  this  lady  &A  herself,  i^  it  now 
appears,  without  cause,  remove  herself  from  her 
husband — that  appeared  to  him  to  be  a  reason 
why  this  court  ought  not  to  exercise  the  jurisdic- 
tion of  ordering  any  access.     Now  his  honour's 
opinion,  therefore,  was,  that  no  order  should  be 
made  upon  the  petition  lor  the  present;  and  what 
he  was  inclined  to  do  was  this,  simply  to  make 
no  order  on  this  petition,  but  to  give  leave  to  the 
parties  to  spply^  because  Hon  constat  that  there 
might  be  such  a  termination  of  the  proceedings 
in  the  Ecclesiastical  Court  as  that  it  might  make 
it  right,  coupled  with  other  circumstances  which 
might  happen,  for  the  court  to  interfere  on  the 
ground  of  the  facts  presented  in  this  petition. 
But  (continued  his  honour)  before  he  finally  dia  • 
posed  of  this  case  he  could  not  help  saying,  that 
masmuch  as  there  had  been  a  great  deal  of  con- 
test about  character  in  this  petition,  that,  in 
the  first  place,  it  appeared  to  him  that  there 
was  nothing  whatever  to  sully  the  character  of 
Mrs.  Taylor  in  the  least.     He  thought  she  had 
been  placed  in  an  unfortunate  position,  because 
she  had  unluckily  taken  the  advice  of  those  who 
had  not  integrity  enough,  or  wisdom  enough,  to 
give  her  proper  advice;  and  the  advice  which  she 
appears  to  nave  reeved  from  Mr.  and  Mrs. 
Schneider,  on  the  affidavitSy  though  he  dared  say 
it  was  very  honestly  given,  appeared  to  his  Ho- 
nour to  have  been  given  too  much  under  the 
influence   of   feeling  to  be   considered  as  the 
soundest  and   best  advice.     With   respect  to 
another  person  who  figured  in  this  transaction, 
he  must  say  he    did     entertain   a    most  evil 
opinion  of  all  that  he  had  said  and  done — be 
meant  Mr.  Harris;  and  it  appeared  to  his  Ho- 
nour to  be  one  of  the  mutual  misfortunes  of  both 
Mr.  and  Mrs.  Taylor,  that  Mr.  Taylor,  in  the 
fulness  of  that  generous  spirit  which,  notwith- 
standing his  hasty  temper,  he  thought  was  mani- 
fest, not  merely  because  it  was  sworn  to  in  ab- 
stract terms,  but  because  it  is*  made  to  appear  aa 
plain  as  daylight  from   the  enumeration  of  a 
great  number  of  minute   circumstances,  —  his 
Honour  did  look  upon  him  ss  a  man  of  ge- 
nerous temper,  but  who  certainly  was  huty^  and 
certainly  did,  like  most  men,  laudably  wish  to 
preserve  his  authority; — it  did  seem  to  his  Ho- 
nour that  it  was  a  great  misfortune,  both  to  Mr. 
and  Mrs.  Taylor,  chat  he  (Mr.  Taylor)  enoou- 
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mged  as  he  had  the  perpetual' intercourse  be*- 1 
tween  himself,  and  his  wife  and  Mr..  Harris,  her 
«ause  the  facts  spoke  for  themselves,  about  which 
there  was  no  dispute.  All  that  was  known  of 
the  early  part  of  Mr.  Harris's  life  was,  that  when 
he  was  in  Italy  he  was  engaged  in  intrigues  with 
a  variety  of  women ;  and  when  he  came  to  this 
country  he  appears  to  have  been  in  a  very  great 
degree  assistea  l^  the  liberal  manner  in  which  he 
had  been  treated  by  Mr.  Taylor;  and  his  Ho- 
nour would  allude  more  particularly  to  those  facts 
which  were  stated,  and  about  which  there  was 
no  dispute,  that  when  he  went  into  the  country 
and  so  on,  Mr.  Taylor  was  at  the  expense  of  his 
staying  at  the  inn  and  keeping  his  horses,  and  so 
on ;  but  it  appeared  that  for  certain  circum- 
stances, and  for  some  reasons  which  are  not  ex- 
plained, those  letters,  of  which  so  much  had 
been  said,  were  placed  in  the  house  of  Mr.  and 
Mrs.  Taylor.  His  honour  firmly  believed  what 
was  stated  by  Mrs.  Taylor  to  be  true,  that  she 
never  read  the  letters,  end  indeed  she  states  that 
she  could  not  have  understood  them,  which  was 
very  likely ;  and  one  of  the  reasons  'why  his 
Honour  himself  asked  the  question  whether  he 
could  see  the  letters  was  that  he  might  be  able, 
by  just  looking  at  them,  to  determine  for  him- 
self, by  the  inspection,  merely  bow  far  that  was 
likely  to  be  true.  However,  he  did  not  see 
them,  and  therefore  he  must  take  it  to  be  true ; 
but  it  was  auite  obvious  from  what  was  stated 
about  those  letters^  that  they  were  most  impro- 
per letters  to  be  introduced  into  ihe  house  of  any 
person,  and  his  Honour  had  been  unable  to  con- 
ceive why  Mr.  Harris  should  have  wished  those 
letters  preserved  during  his  life,  and  not  to  be 
destroyed  until  after  his  death,  which  is  the  repre- 
sentation that  was  made«  Then  there  was  this 
fact  about  Mr.  Harris,  that  when  the  circum- 
stances took  place  which  were  stated,  about  the 
.20th  of  October,  that  he  having  been  treated  as 
a  friend  by  bis  benefactor  and  friend,  Mr.  Tayior> 
.nevQr  bethought  himself  of  takings  the  only 
course  which,  as  between  man  and  man,  it  ap- 
peared to  him  it  was  right  for  him  (Mr.  Harris) 
to  take^that  is  to  say,  he  never  even  met  Mr. 
Taylor  face  to  face  pn  the  subject,  but  certainly 
in  a  manner  that  could  by  no  means  be  ap- 
plauded, connived  at  the  keeping  of  Mrs.  Taylor 
separate  from  her  husband.  Well,  then,  it  ap- 
peared, and  his  Honour  was  much  struck  with 
the  circumstance  when  he  read  that  in  one  of  the 
very  last  discussions  that  took  place  between  Mr. 
Harford,  Mr.  Storry,  and  Mr.  M'Caughee,  and 
Mr.  Schneider,  and  Mr,  Harris,  that  Mr.  Harris 
made  use  of  this  expresaicm,  which  in  his  Ho- 
nour^a  mmd,  threw  a  considerable  light  on  the 
whole  transaction  ;  for  it  is  stat^;  first  of  all, 
.that  Mr.  Schneider  made  use  of  a  very  strange 
expression,    "*  and  that  the    said    Christopheif 


Harris  declared  on  the  same  occasioD  dm  he 
would  rather.  Mrs.  Taylor  walked  the  strectB 
th^n  return  home.'*     And  his  Honour  coald  x^a 
help  thinking  that  a  wish  which,  in  hit  miLd, 
might  ultimately  have  terminated  in  such  t  c^ 
cumstance,   was  the   thii^  that  actuated  bin 
throughout ;  but,  however,  whether  it  w  r»  a 
not,  this  was  found  about  him,  thai  he  (Hirrb 
became  bankrupt  in  April.  1839,  and  debts  \j 
the    amount    of   £10,500.   had  been   proT«! 
against  him.     It  was  stated  that  be  had  not  ni 
any  dividend,  and  that  no  dividend  was  liken  to 
be  paid,  and  that  he  had  not  obtained  kn  oenl- 
ficate ;  and  his  Honour  mentioned  these  draac* 
Stances  because  h^  (Harris)  had  thought  prcpo. 
in  one  of  his  affidavits,  to  impnte  to.  Mr.  Tayb 
a  set  of  expressions  at  once  most  blaspbaiDSi, 
but,  at  the  same  time,  so  utterly  foolish,  ihaib 
Honour. could  not  induce  l^imself  to  beEcfe  ^ 
there  was  one  word  of  truth  in  that  statenect; 
and  with  re^^ect  to  Mr,  Taylor*  it  did  af^prv  ^ 
him,  that  though.be  appears  .to  have  beoi  busy 
in  some  things^  yet  that  he  had  acted  with  ten 
great  kindness  and  generosity,  not  merely  to  L- 
horses,  on  wliich  there  was  abundant  tBtious}, 
but  also  to  his  wife,  his  friends,  and  dcpends&tv 
and  to  a  variety  of  persons  with  whom  lie  va 
accidentally  connected ;  and  his  .Honour  etc. 
only  himself  hope  that,  inasmuch  as  Mr.  Tiy  * 
had  such  a  generous  temper,  he  would  allov  tu 
generous  temper  to  be  exerted  to  the  full  este^ 
of  generosity ;  and  that,  although   he  hs^  ^' 
fered  deeply,  and  had  received  injuries  «kita  -: 
might  be  thought  in  point  of  prudence  m^- 
make  it  right  for  him  to  keep  his  wife  fron  \fT 
home  and  children,  and  which  it  might  he  w^ 
natural  for  per&pna  to  think  would  be  right,  i'^ 
he  v^ould,  acting,  on  his  generous  feeling  mi  &•> 
religious  principles,  recouect  this,  that,  bowi*.'' 
wise  ia  ope  sense,  and  natural  in  anoiher  to  ::»: 
his  wife  as  he  was  now.  disp9sed  to  do.  ii  «•*• 
godlike  to  forgive ;  and  his.  Honour  did  th  v 
Jhat,  under  all  the  circunu»tances,  he  must  Iti^ 
the  parties  at  present  to  deal  with  the  orrui 
stances  in  which  they  they  were  placed,  3sA  ~- 
make  any  order  on  this  petitition  until  he  b  « 
further  what  would  be  the  result  of  thepioctr. 
ings  in   the    Ecclesiastical   Court.     Tne  pv- 
tion  should,  therefore,  stand  over^  with  Li^i 
to  apply. 

BOLLS'  COURT— J»ie  7. 
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CaRTBR  O.   BB^TAIJ•• 

Limitations  in  d  Witt  —  typing  wi:\ 
Insue  unexplaintd  when  too  skmott* 
cons0qriently  void. 

This  suit  was  instituted  to  carry  snto  dStc%  l 
trusts  and  limitations  of  the  wiB  of  7ai»«- 
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Mendham,  and  to  obuin  the  opinion  of  the 
Court  upon  the  validity  of  the  limitationa  over* 

The  Bill- stated  that  Thomcu  Mendham  (who 
ffas  formerly  in  the  Petty  Bag  Office)  by  his  will 
gave  the  interest  and  dividends  of  cert^n  Long 
Annuities  to  his  wife  for  her  life,  provided  she 
accepted  the  same  in  lieu  and  full  ^charge  of 
lier  marriage  Jbond,  and  her  thirds  at  common 
law.  The  testator  then  confirmed  a  deed  of  gift, 
Jated  the  8th  July,  18 18,  wherein  he  had  given 
md  granted  to  his  godson»  Thomcu  Mendham 
Ncwsoriy  otherwise  Thomas  Newson  Mendham, 
ininediately  after  his  decease  a  certain  annuity  of 
£160  for  his  life,  which  the  testator  directed  to 
be  paid  him  accordingly  by  his  executrix  out 
^f  the  dividends  and  interest  of  his  personal 
^tate.  But  in  case  such  deed,  of  gift  should  be 
ost  or  mislaid,  dien  he  directed  tbe  said  annuity 
}f  £150  to  be  paid  to  the  said  Thomoi  Mend" 
ham  Newson,  as  and  in  the  nature  of  a  bequest 
\o  him  for  his  life ;  and  the  testator  also  gave 
u}d  bequeathed  unto  the  said  Thomas  Mendham 
\ew8on  a  further  annuity  of  £50,  after  the  de- 
:ease  of  his  wife,  for  his  life.  The  testator  also 
:a7e  and  bequeathed  to  his  daughter,  Sybella 
'^lendham^  all  the  interest,  dividends,  income, 
Hid  produce  of  his  whole  personal  estate  undis- 
)Obed  of  by  his  will,  and  the  rents,  issues,  and 
ToBts  of  his  real  and  leasehold  estates  what- 
ocver  and  wheresoever,  and  of  what  nature  or 
aod  soever  for  her  life,  for  her  own  sole  and 
eparate  use  a^d  benefit,  and  her  receipts  only  to 
)e  a  proper  discbarge  for  the  same.  And  the 
oatator  directed  that  his  India  bonds  and  £x- 
tiequer  bills  should  be  sold  by  his  executrix, 
^ ith  the  advice  and  assistance  of  Mr.  Marma- 
luke  Langdale  the  elder,  or  of  his  son  if  he 
hould  be  deady  and  that  the  money  arising  there- 
rnm,  together  with  any  other  ready  money  be- 
•^nging  to  him  at  the  time  of  his  oecease,  after 
ay  incut  of  his  debts,  legacies,  and  testamentary 
■  ul  funeral  expenses,  should  be  invested  in  the 
ibllc  fnnds,  and  the  interest  and  dividends 
icrcof  should  be  paid  to  his  said  daughter, 
\/6e//a  Mendham^  for  her  life,  and  after  her 
itcease  to  go  along  with  the  residue  of  his  estate, 
ulijcct  to  the  said  annuities,  legacies,  and  pay- 
nciits  in  the  said  deed  of  gift.  And  after  the 
lecease  of  his  wife  and  daughter,  the  said  testa- 
or  gave,  devised,  and  bequeathed  to  the  said 
^larmaduke  Langdale  the  elder,  his  heirs,  ex- 
cutors,  administrators,  and  assigns,  and  to  Tho- 
^mi  George  Knapp^  Esq.  clerk  of  the  HabeV' 
hi%her*s  Company^  and  his  heirs  and  assigns, 
I  d  to  his  successors,  clerks  of  the  said  company 
Ajr  the  time  being,  and  to  the  survivor  of  them, 
^r.d  to  the  heirs,  executors,  and  administraton  of 
uch  survivor  all  his  capital  stock  in  the  public 
.iiids,  and  all  th^  rest  and  residue  of  his  real  and 
t>ersonal  estate  whatsoever  and  wheresoever,  and 


of  .what  ;natur^,or  l^ind  soever,  subject  to  the 
said  deed  of  gift  .and,  legacies  as  aforesaid,  to 
HOLD  to  {hemi  their  heirs,  executors,,  adminis- 
trators, successors,  ,and  assigns  i;pon  trusts,,  to 
sell  and  dispose  of  his  freehold  and  leasehold 
estates  to  the  best  advantage  to  such  purchaser 
or  purchasers  as  might  be  had  or  gotten  for .  the 
same ;  and  the  money  arjsing  therefrom,  and  all 
dividends  and  .interest  due  to  the  testator,  he 
directed  should  be  laid  out  in  the  public  funds 
upon  the  trusta  thereafter  mentioned,  and  to  be 
considered  as  part  of  and  go  along  with  the  resi- 
due of  his  estate.     And  upon  this  further  trust 
to  transfer  and  pay  one  moiety ^  or  half  part  pf 
the  whole  clear  residue  of  his  estate,  whether  iu 
the  public  funds  or  in  any  other  seeurity^  to  the 
issue  of  his  said  daughter,  if  she  should  happen 
to  marry  and  have  any  ^uch  issue,  equally  be- 
tween tnem,  share  and  share  alike,  rand  to  b€ 
paid  and  transferred  to  him,  heri  or  them  at  their 
respective  age  or  ages  of  2 1  years ;  and  if  only 
'  one  child,  then  the  whole  to  be  in  trust  for  siic^ 
one  child  ;  the  dividends  and  interest  and  profits 
thereof  in  the  meantime  to  be  applied  in  the 
maintenance  and  education  of  such  issue,  and 
the  overplus  (if  any)  to  be  in  like  manner  laid 
out  in  the  public  funds,  for  the  use  and  benefit 
of  such  issue.     And  the  said  testator  directed 
the  same  to  be  transferred  and  paid  to  him^  her, 
or  them  accordingly.     And  in  default  of  snch 
issue,  the  said  testator  gave,  devised,  and .  be« 
queathed  the  said  one  moiety,  or  half  part  of  the 
residue  of  his  estate,   to  and  amongst  all  his 
nephews  and  nieces  who  should  be  living  at  the 
time  of  the  decease  of  his  said  daughter,  Syhella 
Mendham,  in  shares  as  therein  mentioned.    And 
as  to  the  other  moiety,  or  half  part  of  the  said 
'  residue  of  his  estate,  at  the  decease  of  his  said 
I  wife  and  daughter  without  issue,  the  said  testator 
gave  and  devised  the  same  to  the  said  Marma^ 
duke  Langdale  and   Thomas   George  Knapp^ 
']  their  heirs,  executors,  administrators  and  assigns^ 
and  to  the  survivor  of  them,  and  to  the  heirs, 
'  executors,  administrators,  successors,  and  assigns 
of  such  survivor,  upon  trust,  to  permit  and  suffer 
the  said  Thomas  Mendham  Newson,  otherwise 
Thomas  Newson  Mendham,  to  take  and  receive 
the  interest)  dividends,  and  income  thereof  for 
;  his  life,  to  and  for  his  own  use  and  benefit,  in  lieu 
ar.d  stead  of  the  said  annuities  given  him  by  the 
!  said  deed  of  gift,  and  by  the  now  stating  will ; 
and  after  his  decease,  then  upon  trust  to  permit 
;  and  suffer  the  Treasiirer  for  the  time  bemg  of 
St,  Bartholomew's  Hospital,  London^  and  his 
successors,  and  of  St,  Thomases  Hospital  in  the 
Borough  of  Souihwark  and  his  successors,  and 
the  Governors  of  the  Society  of  the  Sons  of  the 
Clergy  at  Ipswich  in  Suffolk,   and  also  the 
Master  and  Wardens  of  the  Worshipful  Com- 
pany of  Haberdashers  in  Maiden  Lane,  Lon* 
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don,  (or  the  time  being,  and  each  and  every  of 
them  to  receive  and  take  the  dividends,  interest, 
and  produce  of  the  kst- mentioned  moietv  of  the 
residue  of  his  estate,  and  annuaUy  to  divide  the 
same  equally  between  the  said  Hospital^  the  said 
Society  y  and  the  said  Comptzny  of  Haherdashers^ 
share  and  share  alike,  for  ever,  to  enable  them  to 
relieve  and  assist  their  patients,  Bg^»  infirm,  and 
decayed  members  and  impotent  persons,  in  their 
several  and  respective  aepartments;  all  which 
the  said  testator  declared  he  had  given  them  in 
return  for  the  relief  and  assistance  aflK>rdedby 
each  of  them  to  two  of  his  aged  ancestors  and 
relations.  And  the  testator  appointed  his  said 
daughter,  Syhella  Mendham^  sole  executrix  of 
his  will.  Mrs.  Mendhaniy  the  wife  of  the  testa- 
tor, died  in  his  lifetime ;  and  the  testator  died  in 
1812,  without  altering  or  revoking  his  will,  which 
was  proved  by  his  daughter  and  executrix,  who 
survived  him.  Thomas  Mendham  Sewson  died 
in  1817.  In  1813  Miss  Mendham^  in  contem- 
plation of  marriage,  suffered  a  recovery  of  the 
tireehold  estates  of  the  testator,  and  afterwards 
married  the  Rev,  Claude  Carter ;  she  died  in 
1835  without  having  ever  had  a  child,  and  hav- 
ing survived  her  husband,  but  having  previously 
made  a  will,  whereby  she  gave  the  one  moiety  of 
her  residuary  real  and  personal  estate  to  her 
nephew  and  niece,  the  plam tiffs,  William  Claude 
Carter  and  Sarah  Catherine  Carter^  equally ; 
and  she  gave  two-thirds  of  the  remaining  moiety 
to  the  children  of  William  Bentall,  who  should 
be  living  at  her  death,  equally ;  and  the  remain- 
ing third  of  the  last-mentioned  moiety  she  gave 
to  the  children  of  Willam  AdamSf  equally. 
The  plaintiffs,  William  Claude  Carter  and 
Sarah  Catherine  Carter^  charged  by  the  Bill 
that  the  gifls  of  the  testator's  residuary  estate 
for  the  benefit  of  his  nephews  and  nieces,  and  of 
the  charities,  were  limited  to  take  effect  after  an 
indefinite  failure  of  issue  of  Sybella  Carter^  the 
daughter  of  the  testator,  and  were  therefore  void, 
and  lapsed  for  the  benefit  of  the  said  Sybella 
Carter^  as  the  heiress-at-law  and  sole  next  of 
kin  of  the  testator,  and  passed  by  her  will  to  the 
persons  beneficially  interested  m  her  property 
under  the  same.  And  that  if  the  whole  ot  the 
residuary  real  and  personal  estate  of  the  testator 
did  not  pass  to  the  said  Sybella  Carter,  at  all 
events  no  other  part  of  the  said  residuary  estate 
passed  for  the  benefit  of  the  said  charities  than 
one  moiety  only  of  the  residuary  personal  estate, 
other  than  chattels  real,  or  chattels  which  savoured 
of  the  realty.  The  Bill  prayed  that  the  trusts  of 
the  will  of  the  testator  might  be  carried  into 
effect,  and  that  the  rights  and  interests  of  all 
parties  in  his  residuary  estate  migl\|t  be  ascer- 
tained and  declared ;  and  that  the  will  of  the  said 
Sybella  Carter  might  be  carried  into  effect,  and 
the  rights  and  interests  of  all  persons  interested 


in  her  residuary  estate  might  Be  »eeftmei  tad 
declared. 

Mr.  Pembertan,  for  the  plaiotil^  eontnded 
that  the  limitations  over,  after  the  death  of  %• 
bella  Carter^  the  testator^s  daogfater,  were  ton 
indefinite  and  remote,  and  coneeqvently  void. 

Lord  Lanodal£,  after  detulii^  the  £k8 
before  stated,  said,  that  in  rdation  to  the  fiat* 
mentioned  moiety  of  the  reaidoe  of  thetcstator'i 
estate,  it  was  a  mstinct  gift  ta  the  usee  of  ba 
daughter ;  and  that  the  use  of  the  wwdi  **  if  odIi 
one  child,"  and  "  such  one  child,''  ffiastnui 
that  the  testator  meant  by  the  word  "issos,^ 
children  of  his  daughter ;  and  in  defiudtof  so^ 
children^  the  gift  over  to  the  teaaator's  nepb«i 
and  nieces  took  effect. 

With  regard  to  the  second  mcnety  of  tbe  mi- 
due  of  the  testator's  estate  to  Thomas  MendJm 
Newson,  after  the  decease  of  the  tescitDr  i 
daughter  without  issue,  this  was  too  remote. 

In  disposing  of  the  moieties  the  testiior  vu 
contemplating  his  daughter's  death,  and  io  dvic; 
so  with  respect  to  one  moiety  he  coosidend  tKii 
he  had  maae  a  distinct  gift,  but  aa  to  the  other 
he  had  made  no  £stinct  gift.  It  hedbeea  txpA 
that  the  same  intention  waa  cxpreaaed  in  boi 
clauses,  but  it  was  difScuilt  to  suppose  that  tia 
testator  had  used  the  word  "iasoe''  in  the*3 
in  two  senses,  and  in  the  last  cUuiae  there  wis  oo 
prior  limitation ;  he  could  not,  therefore,  imf^j 
any  gift  to  the  issue,  since  there  was  no  pnr 
limitation  in  h,Yoxa  of  the  objecta  of  the  pferiw 
clause.  As  to  the  first  moiety  tbe  testator  mika 
a  distinct  gift  to  his  daughter  in  terms — i  gi^^' 
her  children,  and  in  de&ult  of  suck  ekUdrm  ^ 
gives  the  moiety  over.  As  to  the  aeoond  moKtr 
he  makes  no  such  distinct  gift,  bat  the  sift  ow 
is  to  take  effect  upon  the  death  of  his  dhnfbtff  < 
without  issue;  in  the  first  case  the  tealalor  inj 
explained  his  meaning  of  the  word  isiiic  to  orb  i 
children ;  and  in  the  second  case  he  has  ict^l 
no  such  explanation,  nor  does  be  pceoede  theg-i^*! 
over  by  any  prior  limitation,  in  tenna  that  mp^l 
qualify  or  explain  the  meaning  of  the  vsJ 
**  issue.''  I  cannot  bring  myaelfto  think  that  «| 
both  cases  the  word  '*  issue  "  most  hate  the  vu, 
meaning.  I  think  the  gift  over  aa  to  the  9tea^\ 
moiety  is  too  remote,  and  that  no  effect  cm  tbcrt* 
fore  be  given  to  it.  It  is  void  as  loall  the  psc^l 
perty,  real  and  personaL 
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Robertson,  Manager  of  the  National 
Bank  of  England  v.  Shbwaro  and  Anothr 

Construction  of  the  term  *^Msmager*'  of 
Banhy  such  Jbankkamng  vahmm  Brt^\ 
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bitheCinaUry;  with  a  Manager  or  Chief 
Clerk  to  each. — Whether  a  Promueory 
Note  istued  at  a  Country  Branchy  and 
node  payabk  to  the  manager,  mean* 
'k  General  Manager  or  the  Local  Ma- 
mger, 

rbe  plaintiff  in  this  case  was  the  manager  of 

National  Provincial  Bank  of  England, 
I  brought  this  action  against  the  defendant  as 
maker  of  a  promissory  note  for  JC 1000.  made 
able  to  the  Manager  of  the  National  Pro- 
Ra/  Bank  of  England,  or  his  order^  which 
>n  it  became  due  was  dishonoured.  It  ap- 
led  that  the  National  Provincial  Bank  of 
Hand  was  established  in  London,  with 
)ches  at  Birmingham,  Manchester,  Shrews- 
^  and  other  towns.  The  plaintiff  was  the 
Ager  of  the  principal  establishment ;  but  at 
>  of  the  branch  establishments  there  was  a 
f  clerk,  who  was  sometimes  called  manager. 

note  in  question  was  dated  Birmingham. 
h  defendant  pleaded  several  pleas,  the  third, 

setting  out  the  note  in  terms,  alleged  that 
plaintiff  was  not  at  the  time  of  making  the 
or  since  the  manager  of  the  National  Pro- 
utl  Bank  of  England  in  the  said  promissory 
mentioned. 

)e  cause  was  tried  at  the  Warwick  last 
ig  Assizes,  before  Lord  Detinuzn,  when  it 
insisted  for  the  defendant  that  the  manager 
lom  the  note  was  payable  meant  the  manager 
le  Birmingham  establishment,  and  that  con- 
mtly  the  plaintiff  was  not  the  party  entitled 
»)^er,  he  being  the  general  manager. 
»e  jury,  however,  having  returned  a  verdict 
mr  of  the  plaintiff  for  j8  1 , 1 32 . ,  the  amount 
i  principal  and  interest,  a  rule  was  after- 
)  obtained,  calling  on  the  plaintiff  to  show 

whv  the  verdict  should  not  be  entered  for 
efendants,  on  the  plea  which  denied  that 
ilaintiff  was  the  payee  of  the  note,  or  why 

should  not  be  a  new  trial,  as  the  plaintiff 
>ot  shown  to  be  the  registered  public  officer 
e  company,  as  required  by  the  Act  of  Par- 
lit. 

'.  Serjeant  Ooulboum  now  showedcause 
St  the  rule. 

VDAL,  C.  J.  said,  the  main  question  arose 
le  third  plea,  which  amounted  very  nearly 
■  asaertion  that  the  action  was  brought  in  a 
I  name,  for  it  was  alleging  that  the  plaintiff 
ot  the  payee  of  the  note.  Now  it  appeared 
he  different  branches  of  the  National  Pro- 
il  Bank  of  England  were  in  fact  all  part  of 
ame  co-partnership  concern ;  just  as  if  a 
e  banker  in  London  were  to  taice  houses  in 
-nt  towns  throughout  the  country*  and 
place  clerks  to  carry  on  his  business, 
was  the  position  which  the  chief  clerks  or 
^ers  of  the  branch  banks  occupied ;  and  if 


the  Court  were  not  to  say  that  a  particular  con- 
struction was  to  be  given  to  the  note,  from  the 
fact  of -its  being  dated  at  Birmingham,  there  was 
nothing  at  all  to  show  that  the  general  manager 
of  the  bank  was  not  the  person  intended.  1  ne 
evidence  certainly  went  to  show  that  in  point  of 
fact  he  was  the  person  contemplated  as  the  payee 
of  the  note,  and  he  could  not  see  that  there  was 
any  thing  in  the  circumstance  of  the  note  being 
dated  at  Birmingham  lo  affect  that  intention* 
He  thought,  therefore,  that  the  third  plea  had 
been  pc^ierly  determined  in  favour  of  the  plab* 
tiff.  That  being  so,  there  was  upon  the  record 
no  room  for  the  other  question  wnich  had  been 
mentioned;  because,  it  the  defendant  had  in- 
tended to  make  that  defence,  he  should  have 
alleged  that  this  was  one  of  the  companies  which 
were  required  by  the  act  to  have  a  registered 
public  officer,  in  whose  name  the  action  ought  to 
have  been  brought. 
The  other  judges  concurred.^  Rule  discharged. 


July  15. 
Sittings  at  Nisi  Prius. 

PbRCIVAL  r.  HORNB  AND  OTHERS. 

Bailments. — Common    Carriers.  —  7%eir 
lidbilitieSy  and  exemption*  from  liabilities. 

This  was  an  action  to  recover  £50.,  the  value 
of  a  parcel  sent  by  the  defendants*  coach  from 
Newbury  to  be  conveyed  to  London,  but  which 
was  lost. 

Mr.  Serjeant  Atcherley  stated  the  plaintiff^s 
case. 

It  appeared  that  the  plaintiff^  who  is  a  soap 
manufacturer  in  London,  employed  his  son  as 
his  traveller ;  and  that  the  latter  had  booked  a 
parcel,  containing  bank-notes  and  cash  to  the 
amount  of  £50.,  at  Jackes's  booking-office  at 
Newbury f  on  the  27th  of  Februaiy,  1838. 
The  parcel  was  directed  to  the  plaintiff  in  Lon- 
don, but  not  having  come  to  hand,  an  inquiry 
was  instituted,  when  it  was  ascertained  that  it 
had  been  despatched  by  the  Regulator  coach, 
belonging  to  the  defendants,  but  had  never  more 
been  heard  of.  The  defence  was,  that  there 
was  a  board  affixed  in  the  booking-office  in 
question,  apprising  the  public  that  the  proprietors 
would  not  be  accountable  for  parcels  of  the  value 
of  upwards  of  ^10.,  unless  entered  and  paid  for 
accordingly.  Upon  this  point  there  was  contra- 
dictory evidence,  the  plaintiff's  son  swearing 
positively  that  there  was  no  such  bo4rd  up  in 
the  office  when  he  booked  the  parcel,  and  the 
defendants'  senrants  swearing  that  there  was. 

Verdict  for  the.  plaintiff —Damages  J550. 


Lam  Reporti. 


COURT  OF  |!XOHBQUBB.-/»iie.  17. 

J  _  fittings  in  £c^jfCQ^ 

«f9uiM«>^  1  .^  2  Vict,  €.  UO.'-^Am  ta'ihe 

m&ee^g  ikat  the  Zhfmdant  Hundd  have 

ithfii^thn  ffnammgan-  Attorney  ta  4Ute^ 

•hieeooecutimofw  Wwrrofki  of  Attorney.^ 

''J/lr^Kelk^hki  obtained*  a  rule  Co  show  twaat 

j#ii^>«be  juiol^eoi  «ntei^d  «p  on  the  wamnt  of 

iittbiivef  gbttuid  «(ot  be  •set  astde^  whh  coeie,  ^on 

liv^  grfiwiftdtthttt^^he  wainmit  of^  attorn^  had  not 

tn^tt  pM^erly 'attested  withiB  the  Tegolations  of 

•ht^ifilatAtoi  A  2  Vidoni^  >«.  ilO,.«hi«fa^  |)ro- 

videir  t&at  tbe-«i0ealNm  of  dft  soch  instmnieiits 

(^M&   be   attested  by  an  attorney  • '^vexpressly 

4lnM<6d'  l^^  «iid  attsnmng  on  bebal£  of,  the  party 

J^MMinting  the^'iRime.V     It  appeared  that  the 

-plfdhtiflTs  attorney  caUed  on  the  defendant  to 

execute  such  an  instrument,  and  saying  that 

ioMi'e  professional  person  must  be  pesent,  added, 

**  I  will  send  Mr.  S to  attend  on  your  be- 


half."    Upon  this  they  lefE  the  house  with  the 
intention  of  going,  to  Mr.  S 's  office,  but 


CONSISTORY  COURT.-Jaty  18 

Wqods  p.  Woods. 
Ihcgbtuqus  Marriages — A  fiianiiurri0! 
dattghter  of  hie  own  mter— Etioiicl- 
Whether  ike  Register  of  the  Mam^. 
the  beet  evidence  that  U  toohplaee. 

This  was  a  proceeding  against  George  Vfi 
for  a  sentence  of  the  Conrt  that  a  maniige 
tr^cted  by,  him  with  the  daughter  of  k 
sister  should  be  declared  null  and  void,  a 
mcestuous.  The  case  will  be  fennd  fcHj 
plained  by  the  sentence. 

Dr.  LusHiNOTOK  gsTo  sentence.  He 
served  tfiat  the  fa<^  of  the  case  were  most  sir] 
and  .there  was  no  doubt  as  to  the  law, 
tunately  objections  and  difficulties  had  a 
which  the  Court  had  greatly  to  lamesL  1 
evidence  had  been  taken  partly  in  Lodcc,  i 
partly  in  Norfolk.  The  resnlt  of  the  cTidfio 
Lonaon  was,  that  there  was  no  proof  thiltx 
pies  of  the  registers  had  been  collated  ;1ki 
was  of  opinion,  that  if  oral  evidence  vu<^ 
cient,  there  was  ample  of  the  very  best  c&aa 
— ^namely,  the  testimony  of  the  nearest  ji£i 
of  the  parties — to  their  connexion  by  blai 
to  their  marriage  and  cohabitation.  \Vb>! 
essential  to  be  proved  is  not  the  legality  cf 


meeting  him  in  the  street,  the  plaintifTs  attorney 
told  him  the  object  of  their  intended  visit,  when 
that  gentleman  proposed  that  they  should  go  to 

the  office  of  the  plaintiffs  attorney.     Arrived. —  p^ ^ — -^  - 

there>  Mr.  S — -^  explained  the  natnre  of  the  '  marriage,  but  the  relationship  by  bLod ;  ii 
warrant  to  the  defendant,  and  asked  him  whether  ]\  this  which  rendered  such  connexions  ooatn: 
he  wished  him  to  attest  his  execution  of  it,  to !:  law.  In  all  the  courts  the  fact  of  the  ipt 
which  he  received  an  answer  in  the  affirmative.    Ij  may  be  proved  by  witnesses  without  any  Rp 

Mr.  Richards  showed  cause  against  the  rule,  j  &t  all.  If  there  be  a  connexion  between  *<k 
and  contended  that  the  requisites  of  the  act  had  ties  by  blood,  even  if  they  w^re  iU^^timi:^ 
been  substantially  complied  with,  ''  Jackson  v.  J  must  still  pronounce  a  sentence  against  tbrs 
Nickol  (a).  |i  was  not  satisfied  that  a  register  was  to  be  ccnfd 

Mr.  Kelly  supported  the  rule,  on  the  ground  j  as  the  best  evidence,  tor  it  was  not  ab>.i 

that  the  nomination  of  Mr.  S must  be  taken  j!  necessary  that  a  marriage  ahoold  be  regisi.-i 

upon  the  affidavits  to  have  proceeded  altogether  {{ all :  a  mistake  in  the  register  oonid  not  af  J 
from  the  attorney  for  the  plaintiff,  without  any  |  validity  of  a  marriage,  nor  was  a  register  cf  .^ 
choice  having  been  exercised  upon  the  subject  by  ;  nage  like  a  deed  or  agreement,  that  ctfj^ 


their  client, 

Alderson,  B.,  said,  that  to  bring  a  case 
within  the  act,  it  must  appear  that  the  defendant 
understood  that  he  had  an  option  upon  the  sub- 
ject. If  that  was  so,  and  the  nomination  or  re- 
commendation of  a  professional  roan  by  the  plain- 
tiff^s  attorney  was  confirmed  or  adopted  subse- 
quently by  him,  then  no  doubt  the  act  would  be 
substantially  complied  with.  Viewing  this  rule 
through  that  medium,  it  did  not  appear  satisfac- 
torily that  the  position  of  the  defendant  was 
clearly  explained  by  him,  and,  as  he  might  per- 
h^s  have  executed  this  warrant  of  attorney  under 
the  impression  that  he  was  bound  by  the  nomi- 
nation of  a  professional  man  by  the  plaintiff's 
attorney,  it  was  impossible  to  say  that  tne  requi- 
sites of  the  act  had  been  complied  with. 

Rule  absolute. 

(a)  6  Bing.  If.  C.  608.-6  Scott,  786. 


proved  by  vivd  voce  evidence  ;  it  is  a  mere 
or  memorandum.     A  baptismal  certifiou  i 
evidence  of  birth  ;  it  is  only  an  acknowieiL'S 
of  a  party  that  the  child  so  baptixed  is  his. 
evidence  from  Norfolk  has  been  objected  !• 
two  grounds ;  first,  that  the  oath  had  i^  ^ 
administered  by  a  competent  author  by;  i«-::: 
that  the  evidence  had  been  so  taken  as  top>' 
the  possibility  of  prosecuting  the  wio^es^ 
perjury  if  they  deposed   falsely  and  cc-*- 
The  first  objection  he  overruled ;  but  wrJ  •' . 
to  the  other,  it  appeared  that,  by  the  mi:U 
the  examiner,  the  heading  of  the  depo^^^ 
seven  witnesses  purported  they  bad  bc^  ^^ 
articles  which  did  not  exist,  and  be  wu   ■- 
nion  that  there  could  be  no  indicdDCRt  for  '^c^ 
against  them.     He  was,  tbenfio^  hanri  ' 
ject  their  evidence.    Still  there  was  moct\«* 
to  establbh  legally  the  &cts,  of  iri&n  then 
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f  no  moral  doubt,  that  the  pnrty  proceeded 
raiiijit  had  mamed  and 'still  cohabited  With-  his 
vT\  niece.  He  therefore  pronounced  this  mar- 
7)^0  nnll  and  Toid ;  he  directed  the  parties  to 
Ase  from  their  idcestaous  connexion,  and  he 
ould  feel  bound  to  enforce  this  sentence,  not 
\\j  from  legal  considerations,  but  according  to 
t  principles  of  general  morality  ;  fot^  whatever 
eas  might  be  entertained  regarding  marriages 
It  ween  persons  connected  by  affinity,  marriages 
ithin  the  degrees  of  consangmnity  were  revolt'- 
^  to  the  opinions  and  feelings  of  mankind. 
IthoDgh  in  some  instances  poUic  penance  bad 
ren  directed  in  such  cases,  yet,  after  fbll  conifi- 
^ration,  he  thought  it  advisable  □ot'ta  taiake 
is  a  part  of  his  judgment. 
-  -  '  - 

3  &  4  Vict.  Cap.  96. 

n  Act  for  the  Regulation  of  the  Duties  of 
Postage.  [10<A  August,  1840.] 

Whereas  by  an  Act  passed  in  the  last  session 
Parliament,  intituled  *^  An  Act  for  the  further 
filiation  of  the  duties  on  Postage  until  the  ^th 
V  of  October  1840,"  power  was  given  to  the 
)!umissioner8  of  Her  Majesty's  Treasury,  or  any 
ree  of  ihem,  by  warrant  under  their  hands,  to 
er,  fix,  reduce,  or  remit  any  of  Uie  rates  of 
ntish  or  inland  or  other  postage  payable  by 
N  on  the  transmission  of  post  letters,  and  to 
bject  such  letters  to  rates  of  postage  according 
the  weight  thereof,  and  a  scale  of  weight  to  be 
ntained  in  such  warrant  (without  reference  to 
e  distance  or  number  of  miles  the  same  might 
conveyed),  and  to  fix  and  limit  the  wdight  of 
tcrs  to  be  sent  by  the  po8t> -and  to  suspend) 
loIly  or  in  part,  any  .ptiriiamentaiy  or  oiBeial 
ivilege  of  sending  and  receiving  letters  by  the 
St  free  of  postage,  or  any  other  iranking  privi- 
;e,  and  also  to  direct  that  letters  written  on 
tmped  paper,  or  enclosed  in  stamped  covers, 
having  a  stamp  affixed  thereto,  should  (if 
thin  the  limitation  of  weight  to  be  fixed  under 
e  provisions  <rf  the  said  act,  and  if  the  stamp 
ould  not  have  been  used  before)  pass  by  the 
•St  free  of  postage,  and  also  to  requirei  in  case 
e  stamp  on  which  any  letter  should  be  written, 
the  stamp  on  the  cover  in  which  it  should  be 
iclosed,  or  to  which  it  should  be  affixed,  should 
:  of  less  value  or  amount  than  in  such  warrant 
ould  be  expressed,  or  should  have  been  used 
^fore.  such  letter  should  be  charged  and  charge- 
)le  with  such  rate  of  postage  as  such  warrant 
lould  direct,  and  to  order  and  direct  the  Com- 
is&ioners  o^  Stamps  and  Taxes  from  time  to 
me  to  provide  proper  and  sofficient  dies  or  other 
nplemtnts  for  expressing  and  denoting  the  rates 
r  duties  which  should  be  directed  by  any  such 
arrant  as  aforesaid,  and  to  give  any  other  orders 
id  make  any  other  regulations  relative  thereto 


they  might  deem  expedient :  And  whei^eas  the 
Commissioners  of  Her 'Majesty's' Treasury  of  the* 
United  Khigdbm  bf  Great  Britain  and  Irehuid 
have,  by  several  warrants  under  their  hands,  in 
pursuance  <]{  the  power  or  authority  given  <o 
theth  by  Yhe  said  act,  fixed  and  hmited-  a  scale 
of  weight  of  letters  to  be  transmitted  by  the  post, 
and  directed  the  rates  of  postage  to  be  chargM 
and  taken  on  such  letters,  and-  have  made-  regu*- 
lations  for  the  sending  of  letters  stamped  free  of 
postage,  and  made  other  regulations  relative  to 
the  sending  of  letters  by  the  pest :  And  whereas 
it  is  expedient  that  aach  rates  tand  icgulajfQiM 
should  be  made  permanent  by  krart  Be  it  'tbei»- 
iow  enacted  by  the  Queen's  mest  exeunt  Mb> 
jesty,  by  and  with  the  advice  and  consent  «f  the 
JLerds  spiritual  and  temporal,  and  ConnteM,  ih 
thia' present  Parliaraait  assembled^  and  by:  tba 
authority  of  theaame^  tbat^ all  letters  and  oewa^ 
papers  and  other  printed  papers,  which  shall  -be 
posted  in  any  town  or  place  within  >the  United 
Kingdom,  or  shall  be  brought  foam  parts  beyond 
the  eeaa  te  any  port  or  pkoe  within  the  United 
Kingdomt  or  shall  be  sent  by  the  pof>t  between 
the  United  Kingdom  and  places  beyond  the  aea% 
or  between  any  of  the  other  fJaees  herein-efter 
mentioned,  or  bhall  pass  through  the  United 
Kingdom,  shall  be  subject  to  the  several  reguhi^ 
tioDS  and- rates  herein  *aber  contained; 

2*  And  be  it  enacted,  that  letters  transmitted 
by  the  post  shall  be  charged  by  weight  acoordiiig 
to  the  following  scaler,  and  that  the  aeveral  nnoif 
hers  of  rates  of  postage  herein^after  eet '  foithv 
shall  be  charged  by  and  be  paid  to  her  Majeaty'a 
postmasteiwganeral,  for  the  use  of  her  Majesty, 
on  letters  transmitted  by  the  post ;  (that  tB  to  say,) 

On  every  letter  not  .exceeding  half  an  ounee 
in  weight,  one  rate  of  postage; 

On  everv  letter  exceeding  half  an  ounce  and 
not  exceedmg  one  ounce  in  weight,  iwe  tates  of 
postage  :- 

On  every  letter  exceeding  one  ounoe  and  not 
exceeding  two  ounoes'  ia  weigtal;  foor  rates  of 
postage: 

On^  tvery  letter  es;ceeding  two  ounces  and  not 
exceeding  three  ounces  in  weighty  six  rates  of 
postage: 

And  on  every  letter  exceeding  three  ounces 
and  not  exceeding  four  ounces  in  weight,  eight 
rates  of  postage : 

And  for  every  ounce  in  weight  a^ve  the 
weight  of  four  ounces,  there  shall  be  charged 
and  taken  two  additional  rates  of  postage,  and 
every  fraction  of  an  ounoe  above  the  weight  of 
four  ounces  shall  be  charged  as  one  additional 


ounce. 


3.  And  be  it  enacted,  that  no  letter  exceeding 
sixteen  ounces  in  weight  shall  be  forwarded  by 
the  post  between  places  within  the  United  King- 
dom, except  petitions  and  addresses  to  her  M^- 
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jesty,  and  petidons  to  either  Hoiue  of  Parlia- 
.  meaty  and  except  in  such  other  cases  and  subject 
(o  such  regulations  and  restrictions  as  the  Com- 
missioners of  her  Majesty's  treasury,  by  warrant 
under  their  hands,  shall  from  time  to  time  direct. 

4.  And  be  it  enacted,  that  the  following  rates 
of  postage  shall  be  chaiged  by  and  be  paid  to 
her  Majesty's  postmaster-general,  for  the  use  of 
her  Majesty,  on  letters  transmitted  by  the  post ; 
(that  is  to  say,) 

Inland  Letters. 
On  all  letters  not  exceeding  half  an  ounce  in 
weight,  transmitted  by  the  post  between  places 
within  the  United  Kingdom,  (not  being  letters 
sent  to  or  from  parts  beyond  the  seas,)  or  posted 
in  any  post  town  in  the  United  Kingdom,  ad- 
dressed to  persons  or  places  within  such  town 
or  the  suburbs  thereof,  there  shall  be  charged 
and  paid  one  uniform  rate  of  one  penny,  without 
reference  to  the  number  of  sheets,  or  pieces  of 
paper,  or  enclosures  of  which  the  same  may  be 
composed,  or  to  the  distance  or  number  of  miles 
the  same  shall  be  conveyed;  and  that  on  all 
such  letters,  if  exceeding  half  an  ounce  in  weighti 
there  shall  be  charged  and  paid  progressive  and 
additional  rates  of  postage  (each  additional  rate 
being  estimated  at  one  penny),  according  to  the 
scale  of  weights  and  number  of  rates  herein- 
before fixed  and  declared;  ^provided  that  such 
postage  of  one  penny^  and  such  progressive  and 
additional  postage,  be  pre-paid  at  the  time  of 
posting  such  letters,  or  that  such  letters  be  duly 
and  properly  stamped  when  posted,  as  herein- 
after provided ;  but  in  case  such  postage  on  any 
such  letters  shall  not  be  pre-paid,  and  such  let- 
ters shall  not  be  duly  and  properly  stamped, 
there  shall  be  charged  on  such  letters  the  rato  of 
postage  herein-after  mentioned. 

5.  And  be  it  enacted,  that  the  postmaster- 
general  may  forward  letters  between  places  in 
the  United  Kingdom  by  vessels  not  packet- 
boats,  and  that  all  letters  forwarded  under  the 
authority  of  the  postmaster-general  by  private 
vessels  or  packet-boats,  and  transmittea  between 
places  in  the  United  Kingdom,  shall  be  con- 
sidered as  forwarded  by  the  post  between  such 
places,  and  be  charged  accordingly. 

Colonial  Letters  by  Packet  Boat. 

6.  And  be  it  enacted,  that  on  all  letters  not 
exceeding  half-an-ounce  in  weight  transmitted 
by  packet-boat  between  the  United  Kingdom 
and  her  Majesty's  colonies,  or  between  any  of 
her  Majesty's  colonies  through  the  United  King- 
dom, (including  letters  to  and  from  the  East 
Indies  by  any  of  her  Majesty's  Mediterranean 
packet-boats  to  and  from  the  United  Kingdom 
i>ti  Syria  or  Egypt,  but  not  including  letters 
sent  through  France,)  there  shall  be  charged  and 
paid  the  several  rates  of  British  posUge  herein- 
after mentioned  and  spedfied ;  (that  is  tos  ay,) 


Between  any  place  within  the  Unted  Kinf*' 
dom,  wherever  situate,  and  any  port  in  ha  Mi-i 
jesty's  colonies,  one  uniform  rate  of  one  sfaUl:ar.! 
and  between  any  of  ho*  Majesty's  cobiDe) 
through  the  United  Kingdom,  one  uniforai  as: 
of  two  shillings : 

And  on  all  such  letters,  if  exceeding  bilf-f- 
ounce  in  weight,  there  shall  be  chaiged  and  pii 
progressive  and  additional  rates  of  pnatay,  w- 
cording  to  the  scale  of  weig^  and  nan&ei  ^ 
rates  herein-before  contained,  eaeh  addttimri 
rate  being  estimated  at  one  shifling  or  two  ^^ 
lings,  aceording  as  such  letter  shall  be  durgf- 
able  under  this  enactment,  if  not  eicffding  bu!' 
an-ounce  in  weight. 

Ship  LetUts. 

7.  And  be  it  enacted,  that  the  poatiBasur 
general  may  ooUect  and  receive  letters  to  fom^ 
by  vessels  not  packet-boats  to  places  beyoad  la 
seas,  and  may  forward  the  same  aooordin^yt  t^ 
may  collect  and  receive  letters  brooght  bj  aai 
such  vessels  from  places  beyond  the  seas. 

8.  And  be  it  enacted,  that  on  all  lettm  as 
exceeding  half-an«ounce  in  weight,  transansa 
by  vessels  not  packet-boats,  between  the  (!«::» 
Kingdom  and  any  place  beyond  the  seas,  a 
eluding  Ceylon,  the  Mauritius,  the  Cape  c 
Good  Hope,  and  the  East  Indies,  or  hk^^ 
any  places  beyond  the  seas  throos^  die  Ur^ 
Kingdom,  there  shall  be  charged  and  paki  q 
British  postage  the  rates  following;  (thaiiifl 
sayO 

Between  the  United  Kingdom  and  any  pj4 
beyond  the  seas,  at  whatever  place  within  'A 
United  Kingdom  the  letters  may  be  posted  s 
delivered,  one  uniform  rate  of  etgfatoence,  s 
between  any  places  beyond  the  aeas  throsgb  t? 
United  Kingdom,  one  uniform  rate  oi  out^ 
ling  and  fourpence. 

And  on  all  such  letters,  if  exceeding  hiif-e 
ounce  in  weight,  there  shall  be  charged  and  pa 
additional  rates  of  postage,  acoordii^  co 
scale  of  weight  and  number  of  rates  beroo'to 
contained,  estimating  and  charging  each  a<>^* 
tional  rate  at  eightpence  or  one  ahtlfii^  andfjc 
pence,  according  as  such  letters  shall  be  cb;^ 
able  under  this  enactment,  if  not  exceediiy  bi^ 
an-ounce  in  weight. 

Foreign  LeUert. 

9.  And  be  it  enacted,  that  on  all  letters  fis» 
mitted  by  the  post  between  the  United  KiifH 
and  foreign  parts,  or  between  any  of  the  p^ 
out  of  the  United  Kingdom  mentioQed  k  1 1 
schedule  to  this  act  annexed,  there  ihafi  *• 
charged  and  paid  the  several  rates  of  B/f^h 
postage  mentioned  and  specified  innch  sclwk'irj 

10.  And  be  it  enacted,  that  all  kUen  hta^ 
into  the  United  Kingdom  1^  padoe^hoals  fv^ 
ther  in  a  mail-bag  or  not)  shall  be  dbtnga^ 
with  packet  postage. 
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U,  AtA  be  it  enacted,  that  on  all  iirinted 
Qtes  and  proceedings  of  the  Imperial  Parliament 
brwarded  by  the  post  between  places  in  the 
Jolted  Kingdooy  or  posted  in  any  post  town  of 
be  United  Kiuedom,  addressed  to  persons  or 
laces  within  such  town,  or  the  suburbs  thereof, 
od  on  all  printed  ?otes  and  proceedings  of  the 
(operial  Parliament  sent  to  any  of  her  Majesty's 
oloQies  by  packet-boat,  and  on  aQ  printed  votes 
nd  proceedings  of  the  colonial  legislatures  sent 
>  the  United  Kingdom  from  the  colonies  by 
acket-boat  (bat  not  through  France  nor  to  the 
list  Indies  by  her  Majesty's  Mediterranean 
acket*boats  via  Syria  or  Egypt),  there  shall  be 
liarged  and  paid  the  rates  of  British  postage 
illowing ;  (that  is  to  say«) 
If  not  exceeding  four  ounces  in  weight,  a  rate 
f  one  penny: 

If  exceeding  four  ounces  and  not  exceeding 
§ht  ounces  in  weight,  a  rate  of  twopence : 
If  exceeding  eight  ounces  and  not  exceeding 
reive  ounces  m  weight,  a  rate  of  threepence : 
And  if  exceeding  twelve  ounces  and  not  ex- 
eding  sixteen  ounces  in  weight,  a  rate  of  four- 
sice: 

And  for  every  additional  four  ounces  in  weight 
•ove  the  weight  of  sixteen  ounces,  there  shall 
charged  and  paid  an  additional  rate  of  one 
any : 

And  any  lesser  weight  than  four  ounces  shall 
charged  as  four  ounces : 
Provided  always,  that  it  shall  be  lawful  for  the 
stmaster-general  (if  he  shall  see  fit)  to  delay 
s  transmission  of  any  such  printed  votes  or  pro- 
idings  for  any  space  not  exceeding  twenty -four 
un  from  the  tune  at  which  the  same  would 
lerwise  have  been  forwarded. 
12,  And  be  it  enacted,  that  all  letters  posted 
and  addressed  to  any  place  within  the  United 
ngdom,  and  enclosed  in  stamped  covers,  or 
nng  a  stamp  or  stamps  affixea  thereto,  and 
printed  TOtes  and  proceedings  of  the  Imperial 
rliament,  and  all  newspapers  which  shall  be 
!)le  to  postage  under  this  act,  shall,  if  posted  in 
f  town  or  place  within  the  United  Kmgdom, 
i  enclosed  m  stamped  covers,  or  having  a 
mp  or  stamps  affixed  thereto,  (the  stamp  or 
mps  in  every  such  case  being  affixed  or  ap- 
iring  on  the  outside,  and  of  the  value  or 
ount  herein-afler  expressed  and  specislly  pro- 
ed  under  tKe  authority  of  this  act,  or  of  the 
1  recited  act,  and  if  tne  stamp  shall  not  have 
n  used  before,)  pass  by  the  post  free  of  post- 
^  as  herein-afiter  mentioned ;  (that  is  to  say,) 
in  case  any  sudi  letters  shaU  be  posted  in  and 
tressed  to  any  plaee  within  the  United  King- 
Q,  the  stamp  or  stamps  thereon  shall  be  equal 
value  or  amount  to  the  rates  of  postage  to 
ch  such  letters  would  be  liable  under  this  act 
tre«paid. 
n  case  any  such  letters  ahall  be  addressed  to 


any  other  of  the  British  dominions  or  colonies, 
or  to  any  foreign  country,  the  stamp  or  stamps 
thereon  shall  be  equal  in  value  or  amount  to  the 
rates  of  postsge  to  which  such  votes  or  proceed- 
ings, or  newspapers,  would  have  been  liable 
under  this  act : 

And  that  in  all  cases  in  which  the  same  shall 
be  necessary,  in  order  to  place  on  any  such  let- 
ters, printed  votes  or  proceedings  of  Parliament, 
and  newspapers*  the  full  amount  of  stamps  here« 
by  required  as  aforesaid,  there  shall  be  affixed 
thereto  such  a  number  of  adhesive  stamps  as 
alone  or  in  combination  with  the  stamp  on  such 
letters  or  packets^  or  on  the  envelope  or  cover 
thereof,  will  be  equal  in  amount  to  the  rate  of 
postage  to  which  such  letters,  printed  votes  or 
proceedings  of  parliament,  and  newsfvpKBf 
would  be  Juable  under  this  act. 

13.  And  be  it  enacted,  that  in  all  cases  in 
which  letters  posted  in  and  addressed  to  places 
within  the  United  Kingdom  shall  be  posted  with- 
out any  stamp  thereon,  and  without  the  postage 
being  pre-paid,  there  shall  be  charged  on  such 
letters  a  postage  of  double  the  amount  to  which 
such  letters  would  otherwise  be  liable  under  this 
act ;  and  in  all  cases  in  which  printed  votes  or 
proceedings  of  Parliament,  or  newspapers  liable 
to  postage  under  this  act,  shall  be  posted  vrith- 
oat  any  stamp  thereon,  there  shall  be  charged  on 
such  votes  and  proceedings,  or  newspapers,  the 
postsge  to  whicD  the  same  would  be  Cable  under 
this  act. 

14.  And  whereas  letten  and  packets  sent  by 
the  post  are  chargeable  by  law  on  being  re- 
diiMted  and  again  forwarded  by  the  post  with  a 
new  a^d  distinct  rate  of  postage  ;  be  it  enacted, 
that  on  every  post  letter  re-directed  (whether 
posted  with  any  stamp  thereon  or  not)  there 
shall  be  charged  for  the  postage  of  such  letter, 
from  the  place  at  which  the  same  shall  be  re- 
directed to  the  place  of  ultimate  delivery  (in  ad- 
dition to  all  other  rates  of  postage  payable  there- 
on), such  a  rate  of  postage  only  as  the  same 
would  be  liable  to  if  pre-paid. 

15.  And  be  it  enacted,  that  in  all  cases  in 
which  any  letters  posted  in  and  addressed  to 
places  within  the  United  Kingdom  shall  be 
posted,  having  thereon  or  affixed  thereto  any 
stamp  or  stamps  the  value  or  amount  of  whicn 
shall  be  less  than  the  rate  of  postage  to  which 
such  letters  would  be  liable  under  this  act  if  pre- 
paid, there  shall  be  charged  on  such  letters  a 

Cige  of  double  the  amount  of  the  difference 
een  the  value  of  such  stamp  or  stamps  and 
the  postage  to  which  such  letters  would  be  liable 
as  aforesaid  if  pre-paid. 

16.  And  be  it  enacted,  that  in  all  cases  in 
which  any  votes  or  proceedings  of  Parliament, 
newspapers,  addressed  to  nlaoBs  in  the  United 
Kingdom,  shall  be  posteu,  having  thereon  or 
affixed  thereto,  any  stamp  or  stamps,  the  value 
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or  Btabtint'bf  which'  shall  be  less  than  the  rate  of 
py^sUt^  to  ^whifch'yiuch  votte  or*  proceedings  or' 
AeWilpapets  would  be  liaWfe^  tinder' this' act,  thefe 
shiitt  b6  charged  on  such  ToWs'irr  prbceedings  or 
iiiew«papers  a  postage  equal  to  the  amotiht  of  the 
difference  between  the  value  of  such  stamp  or 
stamps  and  the  postage  to  which  such  votes  or 
pi*dc^'dTngs  or  li^wspdpeirs  Would  b^'  liable  as 
aforesaid. 

'  *'!' 7.  Provided  always,  and  be  it  enacted,  that 
it  shall  'th  aD  case^^bcoptioi^al  with  the  partfes 
^toding  ttiy  'letters,  printed^ tbtes  or  prtrceedfngs 
ha'  Parlia*Sent;  ^r  newspkpefi,  -  by  the  post,  to 
l^rward  tlie^s^toe'^^e  of  postage  by  means  bf  a 
ptoper  st^mp  6t  stamps  thereon,  or  -  afSxed 
Chefetd,  vh  nlknner  hereiti-before  provided,  6r  to 
fon^ard  the  same  in  Hke  mann6i'  as  the  s^nie 
might  otherwise  have  been  fbrwarded  under  this 
act ;  but  nevertheless,  in  das'e  atly  letters^  printed 
totes  or' proceedings  of  Parliatnent,  or  newspapers, 
addressed  to  places  odt  of  the  United  Kingaom, 
shaS*  hav^  thereon-,  or  affixed  thereto,  ativ  stamp 
6r  stamps  bemg  less  in  atnoUnt  or  value  than  the 
rates  m  postage  to  which  such  letters,  or  such 
totes  or  proceedings,  or  newspapers,  would  be 
liable  utidrer  thid  act,  such  letters,  printed  votes 
or  proceedings  bf  Parliament,  or  newspapers,  if 
the  postage  thereon  be  required  by  the  Post^ 
inaster-General  under  the  provisions  bf  this  act  to 
be  paid 'when  posted,  shall  not  in  any  case  be 
forwarded  by  the  post,  but  shall,  so  hx  as  may 
be  practicable,  be  returned  to  the  senders  thereof 
through  the  dead-letter  office ;  and  if  the  post- 
age on  such  letters,  printed  votes  or  proceedings, 
6r  newspapers,  be  not  so  required  to  be  paid 
when  posted,  the  same  may  be  fbrwarded  charged 
with  suck  postage  as  if  no  stamp  had  been 
thereon  or  affixed  thereto. 

NOTICB  TO  (X)RRJSSp6nDENTS. 

C.  J. — 8och  was  the  case,  and  the  blander 
wat  of  saek  tmportanee  as  to  require  another 
Act  of  Parliament.  See  *2  l>gal  Guide,  p«  365. 
Our  Subscribers  have  the  most  early  nibrmation 
of  every  change  in  the  ^  ^ual  practice  of  the 
Coutta.'^ 

A  CoimTRT  Attornbt  and  Subscribbr. — 
Either  party,  tf  nol  prtpared  to  soppoit  or  sImw 
cause  against  a  ruk  ntef,  should  move  that  it  be 
wnhrged  to  a  futore  day,  in  the  same  or  Che  next 
term  i  or  to  support  or  shew  oaoae  against  it 
before  a  Judge  at  Chambers  in  the  vacation.  In 
R  reoont  ctte«  it  was  considered,  thai  where  a  de- 
fondMt  resides  tuoh  a  distanee  from  town  that 
he  cannot  be  served  before  the  day  for  ahewiRg  I 
cause,  and  the  term  expires  on  the  day  after  that 
dOT,  the  rule  may  be  revived  in  the  next  term. 
{iiowhottom  v.  RaipkM.  6  DowU  291.)     If  a 


ADVEBTISEMEXTS    RECEIVED    BT    B^^^ 
AXD  CO.,  AT  THE  COCXTRY  yEWSPV' 
OFFICE.  S3,   FUSET  drFftESP. 

rule  bo  draiRti  up  to  shew  cause  in  one  lenn,  it  |  PUBLISHED  Iir  DUBLIK  AHO  BWlTBrBt 

oonnol  be  mide-obooluto  in  the  neit  term  vrx^fl    btbbY  MOKDAT. 


out  enlarging  it,  though  it  may  be  revived. 
{Smitk  v.^CoHW-,  3  Dbwl.  100.)  Bui  it  is  no: 
by  any  means  of  course  that  the  Court  sbvill 
thus  eniai^  a  rule;  sufficient  grounds  most  bf 
Stated  to  induce'them  to  do  so,  (MS.  E.  lt)14.) 
If  the  applicktion  be  made  by  the  party  vrho  ob- 
tained the  'hile,  th6  Court  usnatly  gmt  it  vl-r* 
it  is  in  his  own  delay ;  but  not  where  it  vcsfi 
have  the  effect  of  detaining  the' opposite  prrr 
rnf  custody ;  nor  in  other  eases  Wtthout  eos^m 
or  so'iMti  evident  liecessity  :  if  moved  for  br  u- 
oppo^te  party,  the  Court  will  frequenttj  enh^'. 
it  upbfi  term^  ;  or,  if  the  rule  were  not  sened  :j 
time  to  gfv^  the  party  an  opportunity  of  sheirr. 
cause  agilinst  it,  he  may  demand  th^the  nk  ^- 
enlarged  as  a  matter  of  right,  (Tidd.  447,  44* . 
see  Anon.  1  Smith,  199.)  Fonnerfy,  if  a  jar^ 
wished  to  have  a  rule  enlaiged,  it  was  asui!  :- 
give  notice  to  the  counsel  for  the  advene  pc^ 
of  the  intended  motion  to  the  Covrt  to  htre  ! 
enlarged ;  and*  the  Court  of  Common  Pleas  vour! 
noiy  if  the  rule  msi  had  been  served,  have  es- 
larged  the  rule  unless  such  notice  had  beeo  give^ 
(R.  M.  ^  Gto.  2.  C.  P. ;  and  see  Anoa.  Ca 
Pr.  C.  P.  67.)  And  now  by  general  rule  of  d 
theCourts,  (H.  T.  2  W.  4.  s.  1 .  r.  97)  "  s  r: 
may  be  enlarged,  if  the  Court  diink  fit,  vnxhM 
notice."  It  19  not  the  practice  to  serve  eahrpl 
rules,  because  both  parties  are  before  the  Co'->*. 
(Anon.  1  Smith,  199.)  If  it  be  enlarged  tii 
subsequent  term,  it  is  set  down  in  the  pereo^u*: 
paper,  and  called  on  in  its  order,  (see  Vd  I 
A»chbold's  Prac.  by  Chitty,  9Q ;  bot  if  h 
enlarged  or  stand  over  to  another  Aiyin  the 
term,  either  psrty  may  bring  it  on  upon  tbe  01 
so  appointed,  by  moving  to  disehsige  the  rale  a 
make  it  absolate,  (2  Archbold's  Pkacbce  b 
Chitty,  1190,ed.7.) 

r  AW.— A  Pnustice  to  dispose  o^  whkkia 
4-^  given  a  profit^for  many  yeais  psflt,of  ib^ 
£800.  per  annum,  and  has  leeenaly  iDcnKadti 
ttbwaids  4d  £1,000.  The  adssstiaer  oosica 
plates  accepting  a  hieratise  apposalBent  dbr«; 
but  would  leave  his  son,  who  Itts  ma^ 
one  jpsarof  kisartidss^  to  assist  the  porehs^r 
retaining  the  bioiBsss,  the  BM»t  of  idneh  v.*p( 
probably  be  oomted  upon,  with  tlie  aid  aL 
to.— Address  P.  P.  Q.  &.  N.  at  Mr.  Rkkisa{ 
Law  BookKtter,  Flest  Sliest. 

t  nitsd  hy  Qsoaaa  Noisxas,  ei  kit  IMatim^  w 
29,  iCaidem  Lane,  in  the  Panah  of  St.  Paal,  Cc's. 
Garden,  in  the  County  of  SGddlesex  ;  and  PcK><- 
bf  JoHK  RiCHAROS,  Lsw  BookteOcr,  IMw  F>« 
Street,  in  the  Parish  of  St.  Bnaetae  hi  tin  ^^ 
in  the  Q^  ot  Uodoe.— ^Satwwt^r^  gipt-  &i  IK 
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ESSAY. 


ON   THE   ENGLISH    LAW 

ov 

BAILMENTS. 

(CamUmtedfirm  page  900,) 


LOCATIO  CUBT0P1JB. 

AGISTERS  OF  CATTLE. 

GI8TERS  of  Cattle  Ml  within  this 
^  class  of  Bailments;  they  are  bound 
J  to  ordmary  diligeneef  and  are  reepon- 
le  only  for  losses  by  ordinary  negligence ; 
y  do  not  ineure  the^  safety  of  the  cattle 
st€d.  If  an  agister  of  cattle  or  his  ser- 
its  leave  open  the  gates  of  his  field,  and 
such  means  the  cattle  stray  or  are  stolen, 
I  is  ordinary  negligence^  for  which  he 
I  be  made  responsible,  (a)  In  regard  to 
reward,  a  question  of  very  great  import- 
e  to  the  Agister  arises,  viz.  Is  there  any 
V  for  AQisTMENT  at  the  Conunon  Law  ? 
ipman  v.  Allen  (b)  is  one  of  the  earliest 


fones's  Bailm.  01, 82. 
01.  IV. 


(b)  Cro.  Car.  873. 


cases  upon  this  subject.  There  it  was  held 
by  Crokct  J.  and  Janet,  J.  that  the  defend- 
ant with  whom  the  cows  were  depastured 
might  not  detain  the  cattle  until  the  agist- 
ment money  was  paid,  but  that  he  was 
obliged  to  bring  his  action  for  the  pasturage; 
those  Judges  observed  it  is  not  like  to  the 
case  of  an  innkeeper  or  tailor ;  they  may  re- 
tain the  horse  or  garment  delivered  to  them 
until  they  be  satisfied.  But  not  where  one 
receives  horses,  or  kine,  or  other  cattle  to 
pasturage,  paying  for  them  a  weekly  sum^ 
unless  there  be  such  an  agreement  between 
them.  Lord  Ellenborougb,  in  Cluise  v. 
Westmore(c),  took  a  very  elaborate  view  of 
all  the  cases  upon  this  doctrine  of  lien,  in- 
cluding Chapman  v.  Allen  ;  that  was  an  ac- 
tion of  trover  for  a  quantity  of  wheatpmeal, 
fine  pollard,  .coarse  pollard,  and  bran,  which 
had  been  sent  to  the  defendants  (millers)  to 
be  ground,  and  which  the  millers  detained 
;  for  the  grinding  at  a  specific  price.  Lord 
Ellbmborougb,  ia  delivering  the  judgment 
of  the  court,  said  (a), — This  case  stood  over 

(c)  6  Man.  k,  8elw.  180. 
{d)  S.  C.  6  Man.  dc  8«lif.  183. 
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for  our  consideration  upon  the  single  ques- 
tion whether  a  workman  having  bestowed 
his  labour  upon  a  chattel  in  consideration  of 
a  price  or  reward  fixed  in  amount  by  his 
agreement  with  the  owner  at  the  time  of  its 
delivery  to  him,  can  by  law  detain  the  chat- 
tel until  the  price  be  paid,  or  must  seek  his 
remedy  by  action,  no  time  or  mode  of  pay- 
ment haying  been  appointed  by  the  agree- 
ment* We  are  all  of  opinion  that  if  a  right 
to  detain  exists  in  the  general  case  that  I 
have  mentioned,  the  present  defendants  have 
a  right  to  .detain  the  goods  in  question  for 
the  money  due  to  them  for  grinding  all  the 
wheat;  because  we  consider  the  whole  to 
have  been  done  under  one  bargain,  although 
the  wheat  was  delivered  in  different  parcels 
and  at  different  times.  The  general  ques- 
tion is  of  very  groat  and  extensive  import- 
ance. Several  authorities  were  referred  to 
against  the  right  to  detain  ;  but  if  these  au- 
thorities are  not  supported  by  law  and  rea- 
son, the  convenience  of  mankind  certainly 
requires  that  our  decision  should  not  be  go- 
verned by  them  ;  and  we  believe  the  prac- 
tice of  modern  times  has  not  proceeded  upon 
any  distindtion  between  an  agreement  for  a 
stipulated  price  and  the  implied  contract  to 
pay  a  reasonable  price  or  sum,  and  that  the 
right  of  detainer  has  been  practically  ac- 
knowledged in  both  cases  alike.  In  the 
case  of  Wolfy.  Summers,  (je)  Mr.  J.  Law- 
rence does  not  appear  to  have  been  aware  of 
any  such  distinction.  It  is  impossible,  in- 
deed, to  find  any  solid  reason  for  saying  that 
if  I  contract  with  a  miller  to  grind  my  wheat 
at  15«.  a  load,  he  shall  be  bound  to  deliver 
it  to  mo  when  ground  without  receiving  the 
j)rlr*c  of  his  labour ;  but  that  if  I  merely  de- 
liver it  to  him  to  grind  without  fixing  the 
)irlo«,  ho  may  detain  it  until  I  pay  him, 
IIkmikIi  probably  he  would  demand,  aud  the 
aw  would  give  him,  the  very  same  sum. 
(Vrlftinlyi  if  the  right  ofde^iner^  considered 
M  n  titfhl  »/  common  law  (and  it  must  be  so 

(9)  9  Ump.  691. 


considered  in  this  case),  exists  only  in  tbo«< 
cases  where  there  is  no  manner  of  ronfrort 
between  the  parties,  except  such  as  tbe  Uv 
implies,  this  court  cannot  extend  the  ntle. 
and  authorities  were  quoted  to  establish  tbii 
proposition ;  but  upon  consideration  we  an 
of  opinion,  that  those  authorities  are  oontnfr 
to  reason,  and  to  the  principles  of  law,  ud 
ought  not  to  govern  our  present  decision 
The  earliest  of  them  is  to  be  foood  in  2  Ri. 
Ab.  p.  92,  which,  however,  is  only  a  itrtni 
of  WiLLiABis,  J. ;  and  it  does  not  appear « 
what  occasion  it  was  pronounced,  or  thai  it 
governed  the  decision  of  any  case.  It  is  is 
these  words : — **  If  I  put  my  clothes  to  1 
tailor  to  make,  he  may  keep  them  until  »&- 
faction  for  the  making.  But  if  I  coouiri 
with  a  tailor  that  he  shall  have  so  mocb  it 
making  my  apparel,  he  cannot  keep  th^a 
until  satisfaction  for  the  making.*' (/)  Tu 
distinction  appears  to  have  been  acks'>*< 
ledged  by  Lord  Holt  in  a  case  of  OM^  ^^ 
Ongly,  {g)  as  quoted  by  C.  J.  Rtdbe,  ii 
the  case  of  Brenan  v.  Currint.  (Jt)  Bat  tb 
point  was  not  in  judgment  before  LffJ 
Holt,  and  therefore  the  opinion  then  deS 
vered  by  him,  although  entitled  to  great  it 
spect,  has  not  the  weight  that  would  belong  1 
a  judicial  decision  of  that  very  learned  jad«i 
The  latter  case  of  Brenan  v.  Currini  k, 
far  as  we  can  find,  the  only  case  wherein 
distinction  was  made  the  foundation  of 
judgment  of  any  court.  It  was  there 
to  the  extremest  limit ;  for  the  contract 
only  to  pay  a  reasonable  snm,  whicHi* 
more  than  the  law  would  have  implici 
the  parties  had  not  expressed  it.  The 
nion  of  Popham,  C.  J.,  in  the  case  of 
Hostelerf  (»)  has  sometimes  been  cited, 
an  authority  for  this  distiDCttoo;  but 
only  distinction  plainly  expnnsd 
occasion  applies  to  the  sale  of  a  herw 
his  keep,  and  not  to  a  detainer  of  As 


(/)  T.  T.  S  Ja.  K.  B. 

(g)  Mw.  N.  P.  G.  IS80.  BA.  4. 

{h)  Sayer,  924.  (df^ 
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riie  Cbief  Justice  there  say?,    "That  an 
nnkeeper  cannot  sell  a  horse  for  his  keep, 
There  the  price  of  it  has  been  agreed  upon, 
hough  he  maj  do  so  if  there  has  been  no 
igreement  for  the  price.**    But  the  power  of 
ale  in  the  case  there  put  has  been  since 
lenied.  {k)    The  case  in  Yeherton  was  an 
ctfoQ  for  the  keep  of  the  horse;  and  all 
lat  was  said  by  the  Chief  Justice  as  to  de- 
linerand  sale  was  extrajudicial.     It  was  in 
le  very  same  year,  term,  and  court,  in' 
hichthe  opinion  of  Williams,  J.  is  said 
»  have  been  delivered ;  and  if  (as  seems ! 
'.Tj  probable)  his  opinion  was  delivered  on ' 
lis  occasion,  it  was  extrajudicial  also.    The, 
L^^e  of  Chapman  v.  Allen  (I)  has  also  been ' 
ioted  on  this  subject.    That  case,  however, 
«s  not  appear  to  have  been  decided  on  the , 
oand  supposed,  but  rather  on  the  ground 
U  a  person  taking  in  cattle  to  agUt  could 
t  detain  until  the  price  he  paidy  or  if  he 
nld  in  general  do  so,  yet  that  in  the  parti- 
lar  case  the  defendant  was  guilty  of  a 
aversion  as  against  the  plaintiff,  who  was 
►nrchaser  of  the  cattle  by  having  delivered 
fm  over  to  a  third  person,  on  receiving 
ni  such  third  person  the  amount  of  his  de- 
nd.    In  Cowell  v.  Simpson,  (w)  the  Lord 
ANCELLOR  considcrs  a  lien  as  a  right  ac- 
npanying  an   implied  contract;    and  in 
!  passage  of  his  judgment  he  is  reported! 
Jave  said,  "  If  the  possession  commences 
er  an  implied  contract,  and  afterwards  a, 
3ial  contract  is  made  for  payment,  in  the 
are  of  the. thing  the  one  contract  destroys 
other  ;'*  bat  it  is  evident  from  other  parts 
the  report,  that  the  Lord  Chancellor 
there  speaking  of  a  special  contract  for 
rticular  mode  of  payment.     Such  a  con- 
t  is  apparently  inconsistent  with  a  right 
letain  the  possession,  and  consequently 
defeat  a  claim  to  the  exercise  of  such  a  I 
t.    And  we  agree  that  where  the  parties 
ract  for  a  particular  time  or  mode  of 


Sec  Jones  r.  Pearle.  1  Stra.  SM. 
Ante.  (jw)  16Ve8.975. 
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payment,  the  workman  has  not  a  right  to 
set  up  a  claim  to  the  possession  inconsistent 
with  the  terms  of  his  contract;  and  if  Wil- 
liams, J.  is  to  be  understood  to  speak  of  a 
contract  for  the  time  as  well  as  the  amount 
of  payment,  his  opinion  will  not  be  contrary 
to  our  present  judgment ;  and  the  authorities 
built  upon  it  will  have  been  founded  on  a 
mistake.     And  we  are  inclined  to  think  that 
he  must  have  intended  to  express  himself  to 
that  effect,  because  the  earliest  authority  that 
we  have  met  with  mentions  an  agreement 
for  the  time  of  payment,  but  makes  no  dis- 
tinction between  an  implied  contract  and  a 
contract  for  a  determinate  price.   This  autho • 
rity  is  in  the  Year  Book,  (n)    •*  Note^lso 
by  Haydon  that  an  hosteler  may  detain  a 
horse  if  the  master  will  not  pay  him  for  his 
eating.    The  same  law  is  if  a  tailor  make 
for  me  a  gown,  he  may  keep  the  gown  until 
he  is  paid  for  his  labour.   And  the  same  law 
is»  if  I  buy  of  you  a  horse  for  twenty  shil- 
lings, you  may  keep  the  horse  until  I  pay 
you  the  twenty  shillings ;  but  if  I  am  to  pay 
you  at  Michaelmas  next  ensuing,  here  yon 
shall  not  keep  the  horse  until  you  are  paid.*' 
In  this  passage  the  law,  as  applied  to  the 
cases  of  the  lufsteler^  the  tailor,  and  the  ven- 
dor,  is  said  to  be  the  same ;  and  in  the  latter 
the  sum  is  supposed  to  be  fixed.    The  dis- 
tinction drawn  is  where  a  futore  time  of 
payment  is  fixed.     If  so  material  a  distinc* 
tion  as  that  which  depends  upon  fixing  the 
amount  of  the  price  had  been  supposed  to 
exist  at  that  time,  we  think  it  would  have 
been  noticed  in  this  place,  and  not  being  no- 
ticed we  think  it  was  not  then  supposed  to 
exist.  Sointhecaseof  (7(7n:p0rv.iifu2r«iet,(o) 
Lord  Hob  art,  speaking  of  the  word  **pro^^ 
**for;'    says,   that    this  word  «*  works  by 
condition  precedent  in  all  pcrwnal  contracts. 
As  if  I  sell  yoo  my  borse  far  ten  poYir.d&. 
you  shall  not  take  mj  horK  except  rov  w*^ 
me  ten  pounds;  18  Ed.  4, 5.,  and  14  H  ^ 


(n)  Eafter  T.  5 
(f>)  Hob.  Bep.  41. 


E4w.  4.  fo:.  2.  i^ 
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22..  except  I  do  expressly  give  you  day ; 
and  yet  in  this  case  you  may  let  your  horse 
go,  and  have  an  action   of  debt  for  your 


out  payment,  because  he  has  beatoved  Us 
own  personal  labour  in  addition  to  than! 
Upon  the  whole,   we  think   this  supposed 


go,  ana  nave  an  acuon   oi  utjui  lui   jwui    ^i^-.-  —   ,       ~  .. 

money;    and  so  may  the  tailor  retain  the   distinction  is  contrary  to  reason,  and  to  ihit 


garment  till  he  be  paid  for  the  making  by  a 
condition  in  law."     The  reason  in  the  case 
of  sale  is  given  in  the  14th  Sen.  8.  20.  a  ; 
•*The  cause  is  for  that  each  has  not  the  same 
advantage  the  one  against  the  other,  for  the 
one  will  have  the  thing  in  possession— the 
other  but  an  action,  which  is  not  reason,  nor 
the  same  advantage."    Considering  the  ope- 
ration  of  the  word  "/or,"  as  noticed  by 
Lord  Hobart,  whose  opinion  is  confirmed 
by  the  cases  he  refers  to,  and  by  others  also, 
no  reason  can  be  assigned  for  saying  that 
it  shall   not    have   the  same   efiect   in   a 
contract  to  grind  a  load  of  wheat  for  fif- 
teen  shillings,  as   in   a  contract  to  sell  a 
load  of  wheat  of  ^615.    The  former,  indeed, 
is  in  substance,  a  sale  of  a  certain  portion 
of  the  time  and  labour  of  the  miller  and  of 
the  use  of  his  machinery,  and  as  it  is  clear 
that  the  miller  could  not  maintain  an  action 
upon  the  contract  without  averring  that  he 
had  ground  and  was  ready  to  deliver  the 
wheat,  if  the  other  party  can  by  law  recover 
the  wheat  without  averring  that  he  had  paid 
or  tendered  the  price  of  the  grinding,  he  will 
have  an  advantage  above  the  miller,  for  he 
will  have  his  goods  and  the  miller  will  have 
only  an  action.     If  the   distinction,  which 
has  been  contended  for  on  the  part  of  the 
plaintiff,  should  be  allowed,  what  must  be 
said  in  those  cases,  where  a  workman  is  not 
only  to  bestow  a  portion  of  his  labour  on  a 
chattel  delivered  to  him,  but  also  to  apply 
to  it  some  materiala  or  goods  of  his  own,  for 
a  fixed  price?    As  in  the  case  of  a  picture 
frame  sent  to  be  gilded  or  varnished,  and 
even  in  the  old  case  of  cloth  sent  to  a  tailor 
to  be  made  into  a  garment^  is  the  chattel 
to  be  retained   by  the  'workman,  on    the 
ground  of  his  having  .applied  .to  it  his  paint 
or  varnish,  or  thread,  or  other  materials,  or 
mutt  he  deliver  these  to  his  employer  with- 


principle  in  the  law  which  require*  the  ptf 

ment  of  the  price  and  the  delivery  of  tk 

chattel  to  be  concurrent  acts,  where  no  diy 

of  payment  is  given,  and  therefore  wetinci 

the  case  of  Brenan  v.  Currint^  and  the  rficte 

on  which  it  appears  to  have  been  fooadai^ 

are  not  law,  judgment  was  given  for  ik 

defendants. 

(  To  be  continued^ 
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TO  THB   EDITOR   OF  TBB  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  6.— VOL.4. 


pOpCKl 


Fixtures. 

Sir, —I  beg  to  offer  for  yomr  oouddenMi 
an  answer  to  the  concluding  part  of  this  ProUe»^ 
'*  What  is  the  effect  of  Bankruptcy  apos  h 

Tenant  Right." 

By  the  Bankrupt  Acts,  6  Geo.  4,  c.  16,i 
and  1  &  2  Wm.  4,  c.  56,  a.  25,  when  t  pc 
shall  have  been  adjudged  a  bankrupt,  all  ba 
sent  and  future  personal  estate,  (indwini 
course  leases  and  terms  for  years)  aadalli 
perties  acquired  previous  to  his  obtakit^] 
certificate,  vests  in  the  assignees  by  their  i^f " 
ment ;  but  fixtures  while  attached  to  tbe 
hold  do  not  pass  to  the  assignees  of  a 
and  a  steam  engine  erected  for  the  pa 
working  a  colliery,   to  be  used  fay  the 
during  his  term,  but  to  be  held  as  the  p 
of  the  landlord,  subject  to  such  use  will  not 
to  the  assignees,  for  it  does  not  come  vitka 
description  of  **  goods  and  cbattds,"  ia  tea 
(infra),  nor  had  the  bankrupt  the  actual  oi 
rent  ownership — and  where  by  a  least 
that  lessee  had  purchased  fixtorea  <m 
I  of  their  being  repurchased,  the  Ii 
to  repurchase,  and  the  lessee  on 
ropt,  and  the  assignees  declining  ^  lease  (i 
was  delivered  up)  required  the  repoNhaie,  i 
held  that  as  by  Stat.  6  Geo,  4»  e»  1lt»  a.  ^ 
bankrupt  on  deliveiiiig  up  dba^lHIi^  «■ 
chargea  from  all  the  ooveoaiiltMtia  fsV 
formance  oJP  the  covenant  to  '  "^    ^ 
not  be  enforced  againii  tlw 
183, 187,  last  ed.>. 
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This  I  bad  supposed  would  have  sufficiently ' 
uiswered  this  part  of  the  problem,  but  as  it  appears 
hat  tbe  subject  of  fixtures,  as  regards  their  pass- 
ng  to  the  assig^nees  of  a  bankrupt  tenant,  has 
rum  the  unMe tiled  state  of  the  lam  become  of 
lome  importance,  I  shall  proceed  to  work  up 
lome  other  cases  on  the  subject,  in  pursuance  of 
roar  notice  appended  to  King^M  case^  p.  ^OCi.       | 

The  question  I  shall  assume  principally  arises 
m  the  construction  of  words  *'  goods  and  chat- 
els  **  in  the  72nd  sec  of  the  bankrupt  act  of 
)  Greo.  4,  which  enacts,  that  if  any  bankrupt  at 
he  time  he  becomes  bankrupt  shall,  by  the  con- 
ent  and  permission  of  the  true  owner  thereof, 
tare  in  his  pouession^  order^  or  dispotition^  any 
'oodt  or  chattels,  whereof  he  was  reputed 
wner,  or  whereof  he  had  taken  upon  him  the 
lie,  alteration,  or  disposition  as  owner,  the 
ommissionera  shall  have  the  power  to  sell  and 
Upose  of  the  same  for  the  benefit  of  the  creditors 
Dder  the  commission. 

As  the  judges  of  the  court  wherein  the  ques- 
oa  was  argued,  it  appears  caunot  unfortunately 
^  upon  the  construction  of  those  words  as 
mtained  in  this  section,  it  cannot  be  sup- 
xed  that  I  shall  attempt  to  lay  down  any  rales 
1  tbe  subject;  but  for  the  information  of  myself 
id  such  of  your  readers  as  feel  an  interest  in  the 
ibject,  I  have  responded  to  your  call  as  far  as 
e  materials  within  my  reach  will  afford,  and 
ire  ^^  worked  up "  the  following  cases  in  the 
)pe  that  the  time  I  have  bestowed  upon  it  may 
It  be  thrown  nselesaly  away. 

Without  any  reference  at  all  to  whom  the 
operty  in  the  fixtures  really  belonged,  I  have 
ranged  the  cases  I  allude  to  under  four  dbtinct 
xds,  and  shall  begin — 

1 .  With  those  cases  decided  under  the  pre- 
nt  and  former  bankrupt  laws,  wherein  fixtures 
d  pass  to  the  assignees. 

Under  this  bead  1  shall  commence  with  the 
8c  of  Brysaa  v.  Wylie,  (1  B.  &  P.  83,  n.)  in 
lich  A.  a  dyer,  purchased  a  plant  of  B.,  but  as 

was  unable  to  pay  the  purchase  money,  he 
lold  it  to  B.  who  never  took  actual  possession, 
t  demised  it  to  him  for  three  years,  during  which 
ne  A.  became  bankrupt, and  the  assignees  having 
ized  the  plant  in  his  possession  under  the  sta- 
te of  James,  which  1  shall  more  particularly 
intion  hereafter,  it  was  held  a  good  defence  to 

action  brought  against  them  by  B. — the  term 
ie  owner  with  reference  to  the  72nd  section 
rite),  means  the  person  having  a  legal  right  to 
e  possession  and  power  of  disposing  witli  the 
operty  (Exp.  Dale,  Buck,  365.).  Therefore, 
lere  a  trustee  for  infants  sold  the  lease  of  a 
ewhouiie  and  the  plant,  and  let  the  purchaser 
to  possession  before  payment  of  the  purchase* 
jncy,  it  was  holden  that  the  purchaser  was  in 
issessioDy  with  the  consent  of  the  true  owner. 


within  the  meaning  of  this  clause.  (Id.)  Where 
a  creditor  purchased  under  a  bill  of  sale  from  the 
sheriff  the  machinery  of  his  debtor,  seized  in  exe- 
cution at  his  suit,  and  marked  it  with  the  initials 
of  his  name,  allowing  the  debtor  to  retain  the 
possession  of  it  until  he  committed  an  act  of 
bankruptcy  :  —it  was  held  that  as  tbe  change  of 
ownership  was  not  notorious,  the  bankrupt  must 
be  deemed  to  have  the  reputed  ownership  of  the 
machinery,  and  that  it  therefore  passed  to  his 
assignees.  (Lingard  v.  MessUer,  2  D.  &  R. 
495.;  1  B.  &  C.  308.;  and  see  Stover  v. 
Hunter,  5  D.  &  R.  240.)  Machinery  erected 
for  the  purposes  of  trade,  in  a  neighbourhood 
where  machinery  of  such  description  is  commonly 
removed,  and  capable  of  removal  without  injury 
to  the  freehold,  was  held  to  be  personal  estate ; 
and  where,  from  the  mode  of  dealing  between  the 
mortgagor  and  mortgaj^ee,  it  appeared  the  machi- 
nery was  not  intended  to  be  included  in  the 
mortgage  deed,  it  was  held  to  have  passed  to  the 
assignee  of  the  mortgagor,  (Frapper  v.  Hotter^ 
I  C.  &  M.  153,  3  Tvrw.  603.) 

2.  Cases  so  decided  in  which  such  fixtures 
were  held  not  to  pass  to  the  assignees. 

The  leadmg  case  under  this  head  is  that  of 
Horn  V.  Baker ^  9  East,  215,  alluded  to  in 
King's  case,  (ante)  in  which  it  appears  that  A. 
B.  &  C,  distillers,  occupied  as  partners  certain 
premises  leased  to  A.  and  another,  and  used  in 
common  in  the  trade  the  stills,  vats,  and  utensils 
necessary  for  carrying  it  on,  the  property  of 
which  stills,  &c.  afterwards  appeared  to  be  in  A. 
On  the  dissolution  of  the  partnership,  which  was 
a  losing  concern,  it  was  agreed  that  C.  and  one 
J.  should  carry  on  the  business  on  the  premises, 
and  by  deed  between  the  two  last  and  A.  it  was 
covenanted  and  agreed  that  A.  should  withdraw 
from  the  business,  and  permit  C*  &  J  to  use  and 
occupy  the  still-house  and  premises,  paying  the 
reserved  rent,  &c.  and  the  several  stills,  vats,  and 
utensils  of  trade,  specified  and  numbered  in  a 
schedule  annexed,  in  consideration  of  an  annuity 
to  be  paid  by  C.  and  J .  to  A.,  and  his  wife  and 
the  survivor,  with  liberty  for  C.  and  J.  on  the 
decease  of  A.  and  his  wife,  to  purchase  the  distil- 
house  and  premises  for  the  remainder  of  A.'s  term, 
and  the  stills,  vats,  &c.  mentioned  in  the  sche- 
dule, andC.  and  J.  covenanted  to  keep  the  stills, 
vats,  and  utensils  in  repair,  and  deliver  them  up 
at  the  time  if  not  purchased,  with  a  proviso  for 
re-entry,  if  the  annuity  were  two  months  in 
arrear.  Under  this  C.  and  J.  took  possession  of 
tbe  premises,  with  the  stills,  vats,  and  utensils, 
and  carried  on  the  business  as  before,  and  made 
payments  of  the  annuity,  which  afterwards  fell  in 
arrear  more  than  two  months;  but  A/s  widow  and 
executrix  who  survived  him  did  not  enter,  but 
brought  an  action  for  the  arrears,  which  was 
stopped  by  the  bankruptcy  of  C.  and  J.  who 
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ronttnued  in  possession  of  the  stills,  vats,  and 
utensils  on  the  premises.  The  court  held  that 
the  stills  which  were  fixed  to  the  freehold  did 
not  pa' 8  to  the  assignees  under  the  words  *^  goods 
£nd  chattels  "  in  the  btatute,  but  that  the  vats, 
Sec,  which  were  not  so  fixed,  did  pass  to  the 
assignecH,  as  being  left  by  the  true  owner  in  the 
possession  (as  it  appeared  to  the  eye  of  the 
world)  of  the  bankrupts  as  reputed  owners.  This 
case  was  decided  under  the  1 1th  section  of  21 
Jac.  1,  c.  19,  the  only  alterations  between 
which  and  the  said  72nd  section,  appear  to  be 
that  in  the  latter  the  words  are  '*  possession, 
order,  or  disposition,''  and  "  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  &c.  ;*'  and  in  the  statute  of  James 
they  were  ^'  possession,  order,  and  disposition," 
and  '*  whereof  they  shall  be  reputed  owners,  and 
take  upon  them  the  sale,  &c." 

A  stocking  frame  let  on  hire  to  a  working 
hosier  in  manufacturing  districts,  is  not  a  chattel 
within  his  disposition,  per  Lawrence,  J.  3  Saun. 
490. 

Where  a  lessee  becomes  bankrupt,  and  the 
assignees  decline  the  lease,  they  cannot  maintain 
an  action  against  the  lessor  upon  a  covenant  in 
the  lease,  to  repurchase  the  fixtures  at  a  valu- 
ation. 

In  the  seventh  edition  of  the  work  of  Mr. 
Archbold  on  Bankruptcy,  by  Mr.  Flather,  it  is 
laid  down  as  a  general  rule,  that  to  bring  a  case 
within  the  meaning  of  such  72nd  section — 
<'  The  property  must  consist  of  goods  and  chat- 
tels, therefore  the  possession  of  land  or  things 
fixed  to  the  freehold  are  not  within  the  meaning 
of  the  statute,  and  even  tenants'  fixtures,  as 
stoves,  grates,  cisterns,  &c.  or  steam-engines, 
machinery,  and  fixtures  so  attached  to  the  pre- 
mises of  which  the  bankrupt  is  in  possession,  as 
to  be  legally  affixed  to  the  freehold,  are  not 
*'  goods  and  chattels  "  within  the  statute,  and  in 
support  of  this  position,  the  following  cases  are 
there  cited,  (p.  J  88)  Ryall  v.  RollCy  1  Vesev, 
348.,  I  Atk.  165.,  1  Wils.  260,;  Horn  v.  Ba- 
ker, (supra)  Clarke  v.  Crownshaw,  9  Bing. 
804. ;  (a)  Coombe  v.  Beaumont,  2  N.  and 
Man.  235.,  5  B.  and  Ad.  72. ;  Boydelly.  Mi- 
ckaeU  1  C.  M.  and  R.  177.;  £rp.    Wilson, 


(a)  In  that  ease  a  lessee  parchaaed  fixed  and  move- 
able implements,  &c.  and  agreed  with  his  lessor  apon 
certain  notice,  to  deliver  them  up  at  the  end  or  other 
determination  of  the  term,  at  a  valuation,  and  after- 
wards the  lessee  assigned  them  over  to  a  creditor  upon 
trust,  in  ease  of  default  in  payment  of  the  debt,  to 
enter  and  sell,  and  pay  the  debt ;  and  If  the  lessor  re- 
quired to  repurchase  under  the  agreement,  then  the 
debt  to  be  paid  out  of  the  purchase  money ;  default  was 
made,  the  lessee  became  bankrupt,  and  the  creditor 
after  the  bankruptcy  entered ;  it  was  held  that  the 
woveabUs  only  were  in  the  order  and  disposition  of 
the  banknokiiA^liwA  to  his  assignees. 


4  Dea.  and  C,  314. ;  Exp.  Belcher,  4  D.iC 
751.,  2  Mon  and  A.2(W. 

Under  this  section  it  has  also  been  deddei 
that  where  the  bankrupt  was  in  posscs^iuo  of  i 
factory  steam  engine  and  fixtures,  under  a  a^r* 
tract  for  the  purchase,  and  the  dav  bcfoit  m 
committed  an  act  of  bankruptcy,  he  K^^Ksai 
the  vendor  to  resell  and  pay  bimself,  soti  tb 
vendor  accordingly  retook  possession,  sod  tt 
man  then  in  charge  for  the  bankrupt  agmc  a 
continue  the  charge  of  the  property  (or  tlie  t» 
dor :  it  was  held  that  the  steam  engine  an)  &• 
tures  were  not  in  the  **  order  and  dispositioii'V 
the  bankrupt,  so  as  to  pass  them  to  his  sasigseti 
{Exp.  Wat  kins,  1  Dea.  296.).  So  whm  a 
distillery  with  coppers.  Vats,  stiik,  &c.  was  kt  as 
lease  to  traders  who  became  bankntpt,  itva 
holden  that  the  stills,  &c.  which  were  fiud0 
the  freehold,  did  not  pass  to  the  astigneei,  (Set 
Sinclair  v.  StepfiensoUf  10  Mooie»  46,  2  Ba. 
514).  Also,  where  a  colliery  with  all  the  » 
chinery  and  implements  for  working  wis  \mA 
for  years,  with  a  proviso  for  re-entry  by  the  lam^ 
lord  on  non-payment  of  xeui,  and  a  cuvraipt  0 
the  part  of  the  lessee,  at  the  expiratioii  or  soi«i 
determination  of  the  demise,  to  deliver  op  tii 
machinery  and  implements  coDformablj  to  a 
inventory  annexed  to  the  lease,  of  which  a  reral^ 
ation  was  to  be  made  three  months  before  the  a- 
piration  of  the  demise,  the  landlord 
judgment  in  ejectment  in  Trinity  term,  far 
forfeiture  in  non-payment  of  rent,  but  d^ 
execute  the  writ  of  possession  nntil  the  l^th 
November  following,  being  the  day  bdore 
tenant  committed  an  act  of  bankruptcy ;  it 
held  that  the  landlord  was  entitled  to  take  pc» 
session  of  the  machinery  and  im|^cinents  (9am 
of  which  had  been  brought  on  the  premisea  n 
the  tenant  during  the  term)  though  no  prra^ 
valuation  had  been  made;  that  the  poasesaioo^ 
the  machinery  and  implements  by  the  cenaute^ 
only  qualified,  and  did  not  come  withia  tt^ 
meaning  of  the  statute  of  James,  ao  as  ta  IH 
the  landlord's  right  of  entry  on  the  8th  of  X» 
vember,  and  that  tenants'  use  of  the  msckil| 
and  implements  "Sn  the  interrml  bctwcea  ik 
judgment  in  ejectment  and  the  execolioa  eiA$ 
writ  of  possession,  did  not  ^ve  hia  llie  *fM{ 
session,  order,  or  disposition*'  theeao^  with  ik 
consent  of  the  true  owner,  within  tlieawanaf  l( 
the  statute,  so  as  to  paaa  the  prop^i^  ^  ^^ 
signees  (Storer  v.  Hunter^  5  D.  aaa  B.  i 
.i  B.  and  G.  368.) ;  and  trade  BaOmm 
with  the  buildings,  and  so  attached  w  to  It 
of  the  freehold,  or  if  the  banknml  hti  ~ 
nant,  or  had  the  property  fior  IM 
trade,  or  if  the  bankrupt  had  ~ 
the  property  fixed  wen  goods 
there  is  a  custom  to  let^oA 
such  premisesi  it  will  iiol  bt  a 
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)wnership  within  the  said  72nd  section,  {Exp, 
^yUson,  4  Dea.  and  Q.  143.»  2  Mou.  and  A. 
»i.}and  the  same  of  machinery  affixed  to  the 
reeholj  of  iron  worka,  {Rufford  ▼.  Bishop, 
»  Kuss.  34<).)  and  also  of  the  steam  engine  of  a 
otton  mill,  mortgaged  and  left  in  possession  of 
he  bankrupt*  although  the  material  part  of  the 
ogine  is  not  affixed  to  the  freehold.  Rave  by 
ioit3  snd  screws,  and  could  be  removed  by  the 
BDftnt  {Hubbard  ▼.  Bagshaw^  4  Sim.  •V26. : 
?xp.  Llo^d^  3  Dea  and  C.  765.,  1  Mon.  and 
L  494.).  {To  be  continued.) 

TO  TH£    £DITOa   OF    TH£    LEGAL    OUIDK. 

Sir, — As  a  regular  attendant  in  our  Courts 
flaw,  and  in  the  Criminal  Court  on  the  Circuit, 
have  often  been  struck  with  the  mode  of  ad- 
ress  adopted  by  judges  to  prisoners  on  their 
Dnvictiou.  If  it  ts  the  man's  first  offence  the 
idge  anxiously  hopes,  and  sincerely  trusts,  that 
fkr  be  shall  have  served  the  term  of  his  im* 
risontnent  he  will  endeavour  to  make  amends 
I  society  for  the  enme  he  has  committed  by 
ading  an  honest  and  upright  life*  If  it  is  the 
scond  time  of  his  appearing  at  the  bar,  the  judge 
JIs  him  that,  on  the  former  occasion,  leniency 
as  extended  to  him  but  that  he  has  abused  it, 
id  shewn  himself  to  be  incorrigible ;  and  there- 
>re  (generally)  he  must  be.  sent  out  of  the 
)untry  for  fifteen  years  or  for  life,  and  this  per- 
ips  for  merely  stealing  a  duck.  Now,  Sir,  this 
ay  appear  all  very  well  to  the  common  observer. 
It  to  those  who  will  reflect  but  for  a  moment, 
lis  idea  presents  itself — what  was  this  roan  to 
>  when  he  first  came  out  of  prison  ?  How  was 
t  to  obtain  a  livelihood  or  in  what  manner  could 
i  regain  a  character  ?  The  man  had  no  alter- 
ktive,  he  must  either  beg  or  steal ;  if  he  did  the 
nner  he  would  be  taken  up  as  a  vagrant,  and 
)on  its  appearing  that  he  had  only  lately  been 
Kbarged  from  prison,  he  would  meet  with 
inishment  for  endeavouring  to  avoid  crime, 
^e  see  by  every  day's  ex|>erience,  that  he  must 
»t  sell  an  Apple  in  the  streets.  But  to  the  judge 
10  thus  ott  hand  awards  him  the  heavy  penalty 
he  again  steal,  i  would  suggest  this  for  his 
nsideration :  I  would  suppose  1  man  to  have  been 
sutler  and  to  have  committed  some  petty  theft, 
'  which  his  Lordship  condemns  him  to  three 
)nths  imprisonment,  at  the  same  time  expressing 
i  before-mentioned  hope  as  to  his  future  con- 
ct.  A  moat  excellent  character  has  been  given 
i  prisoner. — His  time  has  expired  and  he  calls 
ou  the  judge  and  says.  Your  Lordship  tried  me 
'  a  small  offence  and  you  hoped  I  might  be 
claimed.  My  Lord,  I  have  expiated  my  offence, 
Lm  anxious  to  miike  reparation — you  know  I 
d  a  good  character,  I  now  ask  your  Lordship 
employ  me  and  I  will  shew  you  how  grateful 
an  be.     WiM  any  man  pretend  to  tell  roe  that 


there  is  any  judge  who  would  employ  him,  and 
yet  from  what  he  heard  in  Court  he  must  know 
more  of  the  man  than  most  people.  What  then 
is  to  become  of  him — if  the  person  who  was  so 
desirous  and  so  "sincerely  trusted"  that  the  pri- 
soner might  regain  his  character,  will  not  employ 
him,  where  is  he  to  look  ?  But  the  same  judge 
would  tell  him  that  there  was  abundance  of  em- 
ployment to  be  had  :  But,  says  the  man,  tell  me 
where — tell  me  how  I  am  to  obtain  it  ?  You 
must  go  from  hence  at  all  events  (adds  the  Judge), 
I  can  have  nothing  to  do  with  you.  The  man 
leaves,  &c.  Is  this  an  overdrawn  tale ;  and  when 
judges  are  complimenting  magistrates  upon  their 
exertions  and  talking  of  preventing  crime,  should 
they  not  put  their  heads  together  and  endeavour  to 
suggest  some  system  by  which  an  unfortunate  cri- 
minal might  regain  a  character,  and  be  enabled  to 
fulfil  the  anxious  wish  of  the  dispenser  of  the  law. 
I  know  of  no  point  to  which  the  attention 
of  those  who  are  desirous  of  preventing  crime, 
might  be  more  beneficially  directed  than  that  of 
producing  some  plan,  by  which  a  discharged 
convict  might  purge  himself  of  his  former  sin, 
and  become  a  worthy  member  of  society.  As 
there  are  fii'teen  judges,  and  as  during  the  long 
vacation  they  will  have  an  opportunity  of  con- 
sulting many  of  the  country  Magistrates,  whose 
services  they  deem  so  valuable,  I  sincerely 
trust,  that  this  year  will  not  pass  away  without 
something  being  done  on  this  particular  subject, 
and  the  judges  will  then,  roost  likely,  be  able  to 
discharge  their  duty  to  the  country,  by  trying  all 
the  prisoners  themselves,  instead  of  recommending 
adjourned  sessions,  or  calling  to  their  aid  prac- 
tising barristers  to  get  rid  of  the  calendar, 
I  beg  to  remain,  Sir,  yours,  &c. 

Anti-Humbuo. 


ROLLS'  COURT.— June  7. 


Robinson  and  others  v.  Addison  and  others.' 

Lbgacibs — What  are  general,  and  what  are 
specific  Legacies. 
This  bill  was  filed  by  John  Robinson,  and 
John  Tillotson  Robinson,  infanta,  by  John  Ro- 
binson, their  father,  and  next  friend,  William 
Gibson  and  Jane,  his  wife,  and  their  seven  chil- 
dren, infants,  by  William  Gibson,  their  father, 
and  next  friend,  against  James   Addison,  John 
Crick,  Charles  Shackelford  Robinson,  and^  Do- 
rothy Jeroiroa,  his  wife,  Clara  Maria  Sfobinson, 
and   Henry  Robinson,  praying  for   a  declaratVon 
of  the  court  upon  the  several  bequests  contained 
in    the  will   of  the   late  Rev.  John     Robinson, 
vicar  of  Althorn,  Essex,  of  shares  in  tV\e   "Leeds 
and   Liverpool    canal,   to,    or   in    trvist     for   ^hc 
plaintifls.     The  bill  sUted,  that  the  test^^loT,  jKc 
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Seo.  John  Rohinion,  by  his  will,  diite<l  the  2ii(] 
October,  1819,  after  devising  a  freehold  estate 
at  Alttiom,  ill  Essex,  to  Joaliva  Robinson  and 
James  Addiion,  theirs  heirs  and  assigns,  to  the 
use  of  his  son  John  Robiiisoi,  for  hie,  and  after 
hU  death,  upon  trust  to  sell  the  estate,  and  apply 
the  proceeds  for  the  benefit  of  the  children  of 
bis  said  son.  And  if  only  one  child,  then  the 
testator  devised  the  estate  to  such  one  child;  and 
if  no  child  should  live  to  acquire  a  vented  interest 
upon  trust  to  sell  the  estate,  and  pay  a  muiety  of 
the  interest  of  the  proceeds  to  he  invested  to  hi 
daughter,  the  plaintiff,  Jane  Gibson,  for  life,  fc 
her  separate  use,  and  to  pay  the  other  moiety  to 
bis  daughter,  the  plaintiff,  Dorothy  Jemima 
Robinson,  for  life,  for  her  separate  use,  and  after 
the  decease  of  either  daughter  upon  trust  for  thi 
benefit  of  her  children.  And  in  case  either  o 
the  testator's  daughtera  should  die  without  hav- 
ing children,  nbo  should  acquire  a  vested  in 
terestin  the  trust  monies,  then  upon  trust  for  thi 
surviving  dau<:hter  and  her  children.  The  tea 
tator  also  gave  to  the  said  Joshua  Robinson  ant 
James  Addison,  their  executors,  administrators, 
and  assigns,  five  and  a-ba1f  shares  in  the  Leeds 
and  Liverpool  Canal,  upon  trust,  to  permit  and 
suffer  his  son,  the  plaintiff*,  John  Robinson,  and 
his  assigns,  to  receive  the  yearly  produce  thereof 
for  his  and  their  onn  use,  and  alter  his  decease 
upon  the  same  trusts  as  were  declared  of  the 
freehold  estate  at  Althom.  And  after  devising  a 
&echold  house,  situate  in  Old  Bund  Street, 
London,  upon  trust  for  his  daughter,  Jane  Gib- 
ion,  for  life,  for  her  separate  use,  and  after  hi 
decease  upon  trust  for  her  children,  in  manni 
therein  mentioned,  the  testator  gave  and  be- 
queathed five  other  shares  in  the  Leeds  and  Li 
verpool  Canal  unto  the  said  Joshua  Robinso 
ana  James  Addison,  upon  the  same  trusts,  for 
tbe  benefit  of  his  daughter,  Jane  Gibson,  and 
her  children,  as  he  had  declared,  of  his  freehold 
house  in  Bond  Street;  and  af^cr  devising  another 
fivehold  bouse  in  Dean  Street,  London,  upon 
trust  for  his  daughter,  Dorothy  Jemima  Robin- 
ton,  for  life,  for  her  separate  use,  and  after  her 
decease  upon  trust  for  her  children  in  manner 
therein  mentioned ;  and  in  cose  of  her  death 
without  issue,  then  to  his  other  daughter,  Jant 
Gibson,  and  his  son,  John  Itobinson,  and  their 
respective'  families,  in  moieties.  The  testator 
gave  and  bequeathed  five  other  share*  in  the 
Leeds  and  Liverpool  Canal  unto  the  said 
Joshua  Robinson  anil  Jamet  Addison,  upon 
the  same  trusts,  for  the  benefit  of  bis  said  daugh- 
ter, Darolliy  Jemima  Robinson,  and  ber  chil- 
dren, as  he  had  declared  of  his  freehold  house  in 
Dean  Street,  Lmdon.      And   as   to  all  the  reat 
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id  every  part  thereof  unto  the  wd  Jt^at 
Robinson  and  James  jtddison,  aad  the  (anno 
of  them,  and  the  heirs,  executon,  idininbcnuin, 
and  assigns,  of  such  survivor,  for  rtet,  apwi 
trust,  for  the  separate  use  and  benetil  of  the  stui 
Dorathif  Jemima  Robinson,  for  her  life,  ind  d 
her  iisne  after  her  decease  ;  and,  in  dcfinll  d 
issue,  fur  the  use  and  benefit  ot  the  said  Jdt 
Robinson  and  Jane  Gibson  during  theii  lofa- 
live  lives,  and  of  their  respectlTc  uane  after  ili:i 
several  deceases,  and  appointed  the  said  JmW 
Robinson  and  John  AddUoa  cxecoiois  <d  lia 
will.  At  the  date  of  thb  will  the  totaiot  ■• , 
possessed  of  fifleen  and  a  half  shares  of  JIO '. ; 
each,  in  the  Leeds  and  Liverpool  Caaal,)>a\ 
between  that  time  and  his  death  (which  la^ 
pened  in  October,  1824)  be  sold  ttic  wboc  if 
such  shares,  and  was  not  at  the  time  of  ^ 
death  possessed  of  any  shaits  in  tke  W 
canal.  The  bill  alleged,  that  tbe  aevenl  1*- 
quesls  of  the  shares  in  the  Leeds  ai>d  Lietr^ 
Canal  were  in  the  nature  of  general  Iqacia, 
and  that  tbe  te^tor  not  being  at  the  liac  rf 
his  death  possessed  of  or  entitled  to  any  iluia. 
the  several  legatees  of  such  shares,  npoa  tbe  ifr 
tator's  death,  were  entitled  to  have  lo  m^i 
his  personal  estate  as  at  tbe  end  of  one  yeai  *iB 
his  death  would  have  been  sufficient  to  pwckoi 
the  said  canal  shares,  according  to  the  cuintt 
market  price  thereof,  inveeted  upon  tbe  trM^ 
and  for  the  intents  and  purpoeea  by  the  wiild» 
clared,  and  to  have  the  intereat  thereof  aetow*J 
for  and  applied  in  the  same  manner  aa  tbe  to 
dends  in  respect  of  such  share*  would  have  btM 
applicable  under  the  trusts  of  the  will,  id 
prayed  that  it  might  be  declared  that  the  itmi 
bequests,  contained  in  the  will,  of  tbe  saidcaJ 
shares,  were  general  and  not  tpecifie  ieyoMt 
and  that  the  plaintiffs  and  the  othei  pcrnNitiM 
tied  under  such  Itequests  were  entitled  to  hiRN 
much  monev  as  at  the  end  of  one  year.Deii^ 
the  decease  of  the  testator,  would  have  bete  iJ 
ficieiit  for  tbe  purchase  of  fifteen  and  t  m 
shores  in  the  said  L«edt  and  LiaerpoU  Ca4 
according  to  the  tben  correut  market  price  ital 
of,  raised  and  paid  out  of  the  testator's  yeamt 
estate ;  and  to  have  such  money,  who  ■■■ 
laid  out  and  invested  upon  tbe  Inula  by  ilw  ^ 
declared  concerning  the  same;  aud  that  it  le^ 
also  be  declared  that  the  plaintifla,  Jmkn  JUM 
son  and  Jan»  Gibson,  were  uukled  te  noil 
aud  be  paid  Interest  miter  tbe  ntm  of  X4.  ■■ 
cent,  per  annum,  from  tbe  end  sf  o^e  JW'f' 
the  death  of  the  testator,  on  ^  aH«ifc«4il 
should  he  required  to  be  inwHlad  |»  ■V"'^ 
said  It^acy  of  five  and  a  half  jtwuji  AlJM 
and  Liverpool  Canal,  U  tb«  riimiMUU*i> 
-       ^  and  jus,  chUcfaB  j  w£rtwnit>i 
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Geo.  3,  by  which  it  was  enacted,  that  the '^  were  therefore  specific^    Suppose  a  testator  be- 


n  of  i6260yOOO.  or  such  part  thereof  as  should 
raised  by  the  several  persona  thereinbefore 


queathed  a  leasehold  house  in  Berkeley  Square, 
or  elsewhere,  and  afterwards  sold  it,  the  legacy 
nedy  and  by  such  other  person  or  persons  who  I  was  specific  and  adeemed  by  the  sale ;  that  so 
raid  at  any  time  within  one  year  from  the  here  the  canal  shares  were  specific  legacies,  and 
ssing  of  that  act  become  a  subscriber  or  sub-  adeemed  by  the  testator's  sale  of  them.  To  hold 
ibers  to  the  said  navigation,  should  be  divided  otherwise  would  be  unjust,  and  defeat  the  testa- 
d  distinguished  into  2,600  equal  parts  or  tor's  manifest  intention,  who  could  never  have 
ires,  at  a  price  not  exceeding  £100.  per  i  looked  to  have  re-purchased  those  sharesi  which 
ire;  and  that  the  said  2,600  shares  should   are  now  at  a  much  greater  price  than  he  sold 


and  they  were  thereby  vested,  in  the  several 
rsons  thereinbefore  mentioned,  and  their  seve- 

respective  executors,  administrators,  and  as- 
;ns,  to  their  and  every  of  their  proper  use  and 
nefit,  proportionably  to  the  sum  they  and  each 
them  should  severally  subscribe  and  pay  there- 
to ;  and  that  all  and  every  the  said  shares 
mid  be  deemed  to  be  personal  estate,  and  be 
msmissible   as  such.     Much    evidence   wasi 
ren,  showing  the  diflBculty  of  buying  shares  in  | 
i  canal :    the  defendants  showing  that  inch 
ires  were  not  generally  in  the  market,  and  that 
ire  was  no  current  market  priee  for  them  ;  but 
u  sales  and  purchases  of  them  were  more  in 
;  nature  of  private  bargains,  and  the  plaintiffs 
}wing  the  very  reverse,  that  such  shares  were 
nstantly  bought  and  sold,  and  that  there  toas 
rurrent  market  price  for  them 
Mr.  Ktndersleyj  for  the  plaintiffs,  contended 
a  a  gift  of  a  certain  sum  of  any  particular 
>ck  is  not  of  itself  specific,  though  the  testator 
d  at  the  date  of  his  will  precisely  the  sum  of 
ck  bequeathed;   that  the  inclination  of  the 
irt  is  against  specific  legacies.  (Jnnes  v.  John- 
I,  4  Ves.  J.  568.)    The  will  did  not  describe 
t  shares  as  actually  belonging  to  the  testator, 
!  words  were,  **'I  give  and  bequeath  unto  Ro- 
ison  and  Addison,  the  trustees,  five  and  a  half 
ires  in  the  Leeds  and  Liverpool  Canal ;"  but 
re  were  no  such  words  as  •*  my  shares,"  or 
shares  now  in  my  name."     He  submitted  that 

bequest  must  be  considered  as  a  general  and 

a  specific  bequest,  and  therefore  the  legatees 
re  entitled  to  have  15}  of  the  canal  shares 
pchased  for  their  benefit  out  of  the  proceeds  of 

tesUtor*8  estate.  The  act  declares  that  the 
ires  shall  be  deemed  to  be  personal  estate,  and 
nsmissible  as  such.  He  cited  Coleman  v. 
Ipman,  2  Ves.  J.  639  ;  Bronsdpn  v.  Winter, 
nb.  57  (which  is  not  very  accurately  reported, 
e  4  Ves.  J.  573,  per  Master  of  the  Rolls). 
Mr.  Pemherton,  for  the  defendants,  the  resi- 
iry  legatees,  contended,  that  looking  at  the 
guage  of  the  will,  and  the  circumstances  of 

testator  having  I5J  canal  shares  when  he 
^e  it,  it  was  impossible  to  suppose  that  after 
sold  the  shares  he  could  have  intended  other 
ires  to  have  been  bought.  That  for  all  pur- 
ines except  those  of  descent  the  shares  were 
1  esutes^  or  in  the  nature  of  chattels  real^  and 


them  for. 

Mr.  Cooper,  for  the  defendants,  the  execa- 
tors,  said  that,  although  the  testator  had  died  in 
1 824,  it  never  had  entered  into  the  minds  of  the 
legatees  to  claim  to  have  the  legacies  considered 
as  general  legacies,  and  canal  shares  bought  out 
of  the  residue,  until  the  year  1836,  just  before 
the  bill  was  filed. 

Lord  La  NOD  A  LB  said  that  he  was  of  opinion, 
upon  the  cases  that  he  was  bound  to  hold,  that 
the  legacies  were  general  and  not  specific.    It 
had  been  often  held  that  legacies  of  stock  of  the 
precise  amount  of  what  the  testator  was  possessed 
did  not  make  the  legacies  specific.     There  must 
be  words  referring  to  the  stock  as  standing  in 
the  testator's  name  for  the  court  to  decree  the 
legacy  specific.     It  was  true  there  might  be  dif- 
ficulty in  purchasing  shares  in  this  canal,  but 
that  must  not  deprive  the  legatees  of  the  benefit 
of  the  bequest.    There  might  be  something  in* 
the  Leeds  and  Liverpo<^  Canal  Act  that  migbt 
justify  the  argument  that  the  shares,  except  for 
purposes  of  descent,  were  to  be  treated  as  real 
estate.     If  so,  the  devise  of  such  shares,  like  the 
devise  of  all  real  estates,  might  be  regarded  as  & 
specific  devise.     He  would  give  judgment  on 
some  future  day. 

His  Lordship  now  gave  judgment,  and 
stating  all  the  tacts  of  the  case  said,  the  ni 
of  shares  given  corresponded  with  those  he 
possessed  of  at  the  time  of  making  the  will 
the  will  contained  no  words  showing  an  ~"^ 
to  give  the  shares  which  be  then  had. 
tator  subsequently  sold  his  sharea  ia  tke 
and  died  in  1 824  not  possessed  o£ 
ous  arguments  had  been  used  to 
gifts  were  specific.      It  was 
were  an  estate  in  land«  and  tkM 
came  entitled  to  the  aharea  aa  a 
legacy.     There  were 
not  puirchaseable  for 
have  meant  those 
no  ground  on  whick 
no  evidence  that 
cific  shares  to 
property,  and 
the 

directed 
and  to  be 
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to  prevent  their  being  soU ;  And  as  the  testator 
did  sell  them,  and  left  none  at  his  death  to  an- 
swer the  legacies  of  such  shares,  yet  he  left 
ample  property  from  which  the  shares  might  be 
bought.  He  did  not  by  his  will  designate  the 
shares.  He  was,  therefore,  of  opinion,  that  th< 
bequests  had  no  quality  of  specific  legacies,  bu 
that  they  were  general  legacies. 
Decree  as  prayed. 

COURT  OF  QUEEN'S  BENCH— Juwc 
Sittings  in  Banco. 


Regina  v.  D'Oyley,  Clerk. 

Churchwardens — Where  is  the  proper  j 
to  elect  tfiem—Who  has  tfie  co^nmon  ' 
to  preside  at  such    elections — Righ' 
Rectors. 

The  following  judgment  of  the  Cour 
vered  by  Lord  Denman  in  this  case,  is 
siderable  importance,  upon  a  question  s> 
agitated  by  party  parish  agitators,  as  tl: 
m  rectors  of  parishes. 

Their  lordships  thought  the  proper 
elect  the  churchwardens  was  a  convent 
within  the  precincts  of  the  church,  an< 
rector  had  a  common  right  to  preside 
for  ecclesiastical  purposes  the  head  of ' 
and  as  being  the  owner  of  the  free^ 
church.      Although    the    churchwa 
temporal  officers,  yet  they  were  so  U 
with  ecclesiastical  matters,  that  the 
right  to   interfere.     The  authoritiei 
confirmed  that  opinion,  and  the  5^ 
was  decisive;  that  act  did  not  coi 
on  the  rector  by  enactment,  nor  i 
tory,  but  it  was  a  recognition  of  h 
Burning  then  that  he  had  a  righ 
was  to  be  considered  what  power 
upon  him,  and  whether  he   ha' 
(unctions  according  to  law.     Th 
required  notice  to  be  given  of  a 
but  it  did  not  say  by  whom  tha< 
given  ;  they  apprehended  the  r< 
was  the  proper  person  to  give 
was  at  the  head  of  the  parish 
nate  one  of  the  churchwardf 
was  hdd,  and  candidates  pre 
must  make  the  declaration  or 
had  fallen.     The  question  tl 
do  that  ?     Certainly  not  th 
the  person  presiding  at  the 
make  that  declaration.      / 
manded ;  the  parishioners 
whether  a  poll  was  to  I 
maudable  of  right,  and 
person  to  grant  it.     In  tb 
ness  the  poll  would  be 
diaftdy,  but  othorwifle  tfa 
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ial    Upon  tliat  rule  coming  on  for  argument, 
rie  plaintifi*  contended  that  the  defendant  had  no 
jrisdiciion  in  this  case,  to  issue  the  warrant  for 
le  seizure,  and  that  the  present  form  of  action 
2s,  consequently,  the  pmper  one  ;  and  that  the 
Jsiices  had  power  to  levy  a  rate  only  in  the  in- 
toiices  where  the  whole  of  the  township  was  in 
lie  county  for  which  the  rate  was  levied. 
Tin  DAL,  C   J.  now  delivered  the  judgment  of 
30  Court,  and  said — The  Court  was  of  opinion 
lat  the  defendant  had  not  adopted  the  proper 
ourse  to  direct  the  rate  to  be  levied  by  the  over 
eerofCheadle  Bulkeley,  although  that  officer 
:sidcd  within   the  borough.      The  mayor  had 
ot,  therefore,  the  authority  to  levy,  as  he  had 
one,  on  the  plaintiff.     On  the  second  ground 
f  objection,  that  the  action  was  in  the  form  of 
espass,  and  not   case,  the  Court  thought  that 
le  proper  course  had  been  adopted.     The  yer- 
tct  was,  consequently  correct,  and  the  rule  must 
B  discharged. —iitt/e  discharged. 


COURT  OF  EXCHEQUER- Jwne  29. 
Sittings  at  Nisi  Prius. 

MlLBA?iK  V.  OlDRBV. 

POTHECARiEs — What  Proof  is  necessary  for 
an  AjwtJiecary  to  maintain  an  Action  un- 
der the  Statute  ()5  Geo.  III.  194. 

The  plaintiff^  an  apothecary,  brought  the 
resent  action  against  the  defendant,  to  recover 
le  sum  of  £38.  Us.  lOc^.,  the  amount  of  a  bill 
r  drugs  supplied  and  money  lent  to  the   de- 

ndant. 


who  was  a  balf-pay«  officer  and  in  inditf^ 
health,  was  received  into  the  plaintiff's  hoi^^' 
a  lodger  and  boarder,  and  so  remained  f^^ 
space  of  six  months,  during  all  which  tin^^ 
was  suffering  from  "  bronchites*'  and  othe^  'iT^^^ 
ment8,fur  the  relief  of  which  he  was  treated  ^y  f^^ 
plaintiff  constantly.  When  this  connexion,  ^^  ^* 
tween the  parties  ceased,  the  bill  was  sent  *^r*^ 
the  amount  of  ib*38.  1  \s.  6rf.,  but  payment  ^^  ^^ 
refused)   Dr.  Johnson  was  called  in  by  tb^  ^ 

fendant,    for  the  purpose  of  arbitrating  bet^     ^ 
them.     On  this  gentleman's  recommendatio**      ^ 
plaintiff  consented  to  take  the  sum  of  £^^V^^^^^ 
his  bill ;  but  the  defendant  rejected  these  t^^^^ 
and  hence  this  action  became  necessary.         «   ^"^* 

Mr.  Whately^  for  the  defendant,   subin* 
that  the  plaintiff  ought  to  be  nonsuited  for  ^^V- 
of  sufficient  evidence  to  bring  the  case  withii^    ^  ^^ 
provisions  of  the  act  of  George  III .,  coupled  ^ 
the  case  of  "  The  Apothec  .ries*    Companf/ 
Robyr  5  B.  and  Aid.  949,   under  which  it  "• 
contended  that  the  plaintiff  ought   to  shew  t^ 
he  had  been  actually  practising    on,    as  well 
|.rior  to  the  1st  of  August  1815,  (a J  and  ur^ 
that  the   plaintiff's  appointment  and  pracuce 
assisUnt- surgeon  in  the  militia  was  not  that- 
Icics  of  proof  contemplated  by  the  act  of  Pi 
ment ;  or  if  such  practice  was  enough,   w^       ^ 
evidence  would  go  to  shew  that  the  pl«nt«» J^f^ 
ceased  to  practise  on  his  discharge,  on  the  / 

of  July,  in  which  case  aUo  he  could  not 

this  actiou. 

Parke,  B.  thought  that  the 

cient  to  entitle  the  plaintiff  to  suc^ 

serve  the  point  under  the  ^}^^ 

tbe  case  cited,  fur  the  coi 


The  defendant  paid   1*2^.  4d.  into  court,  on  ^ 

*  count  in  the  declaration  for  monev  lent ;  and!  aWr^^l^^ng"! 'questton  for 
wn  the  count  for  goods  sold  pleaded  that  the  ^^^^^^^,^,  ^^^^  Xurtlk  might  « 
aintilf  was  not  practising  as  an  apothecary  on  ^j^  generaUv   after  hi* 

Id  prevmus  to  the  1st  August  1815.  so  as  to  I  ^^,^^  ^f^^^ 
iiitie  him  to  mainUin  the  present  action  under!,       ^       Wl,„#«fM  for  the 
e  Statute  55  Geo.  III.  c.  [94   s    2 1  of  which  \  ^^^  ^^Jt^bi!?  i^ 
acts,  that  no  apothecary  shidl  be  allowed   to  V  cising  their  discretiom 
cover  any  charges  claimed  by  him,  in  a  5^««"^^^\\  verdict  whether  any  « 


unless  he  shall  prove  at  the  trial  that  be 


131  leeches?     Be 
witty  phj  iic w 


•  Ale    ii  of  possibility — wbeiWf  • 
practice  prior  to  or  on  the  Ist  August,  .  IBl  5,  \\  ^^  ^Iv^^^Vcal  uosribartT,  li"^ 
that  he  has  obuined  a  certificate  required  by  \\  ^^^e  course  of  six  Jm^ 

•lu^'i  •    .«.  ,    ,       .     •^^^  i_  W boxes  of  ptQs,  137 

1  he  plamtiff  proved  that  in  1809  be   was  »P- \\  v>o8ldcs  endma*  tke 
Jinted  assistant-surgeon  to  the  Tipperary  regi-*^  ^- 

eut  0!  militia,  and  so  continued  till  the  5i5tb  of 
'^'y.  1815,  during  which  time  he  was  in  tbe 
ibit  of  attending  to  the  general  treatment  of 
irious  detachments,  as  well  as  that  on  one  oc- 
's'on,  in  1814,  he  attended  the  family  of  a.  lady 
>  aecoucheur  and  apothecary.     No  evidence  was 

^^n  that  he  cominued  to  practise  after  the  time 

obtained  his  discharge   in    1815    till     1818« 

en  it  w«9  fjbj^kajkal  he  was  again  appointed 

4  i^tuattoadiHKL.|jkat  previously    beld   Inr 
"^n*   UoJli^^Hl^tances  theT^"* 


C    0 


./oVd  not 
oCtbe 


S16 

act  enummtins  the  olber  uticlea.  mid  for  which, ' 
therefore,  he  might  recover,  whether  he  had  pnc- 
tieed  before  the  act  passed  or  not. 

Verdict  foe  the  plaintiff— Damtges  30/.  ls.6d. 


(a)  This  is  the  leading  case  upon  the 
subject,  and  was  an  action  for  a  penalty  on 
tbe  Btatute  55  O.  8.  c.  104,  for  practising 
as  an  apotbecarj  without  b&ving  obtained 
the  certificate  required  by  that  act.  At  tbe 
trial,  tbe  defendant  put  in  evidence  to  shew 
that  be  had  been  practising  as  an  apothecary 
in  town,  in  June  and  some  part  of  July, 
leid,  including  the  12th  of  July  in  that 
year;  but  aa  the  evidence,  such  as  it  wast 
did  not  extend  to  the  first  day  of  Augutt,  tbe 
defendant  having  before  that  day  lefl  town 
and  became  an  atnttant  to  an  apothecary  at 
Chatham,  tbe  judge  was  of  opinion,  that  no 
person  was  exempt  from  this  penalty  who 
was  not  in  practice  as  an  apothecary  on  the 
\at  oi  Atigu^it ;  the  jury  found  their  verdict 
for  the  plaintiSs.  A  rule  to  shew  canse  why 
there  should  not  he  a  new  trial  was  obtained, 
and  upoQ  shewing  cause  it  was  contended 
by  the  plaintiff,  first,  that  the  direction  was 
right  in  point  of  law,  and  if  not  so,  then 
wcondly,  that  there  was  no  evidence  that 
the  defendant  bad,  at  any  time,  practised 
as  an  apothecary  within  the  meaning  of  this 
statute.  The  Conrt  was  all  of  opinion,  that 
the  direction  was  right  in  point  of  law.  The 
Bt&tnte  was  passed  on  the  12th  of  July,  1815, 
but  it  may  be  said  generally  to  take  its 
efiect  from  tbe  1st  of  August  following. 

LoBD  Teittkkdbn  in  giving  tbe  judgment 
of  the  Court,  said  (Zi),  tbe  great  object  of  the 
statute,  as  appears  by  the  preamble  to  the 
7(h  section,  was  to  prevent  danger  to  tbe 
liealth  and  lives  of  the  King's  subjects  by 
ignorant  and  incompetent  practitionera.  For 
this  purpose  provisions  were  made  regarding 
two  classes  of  persons,  viz.  persons  prac- 
tising as  apothecaries  and  persons  acting  as 
assistants  to   apothecaries.      It   would 
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would  he  found  engaged  in  eadi  of  tk» 
branches  at  tbe  time,  (whatever  that  iboild 
be)  at  which  the  penaltiea  imposed  b;  tk 
I  act  might  be  made  to  take  etiecl,  and  it  to 
j  reasonable  that  some,  at  least,  of  »Dcb  pr- 
sons  should  be  exempted  from  its  enactmoi; 
and  we  are  to  leam  from  the  bngBa|c  'i 
tbe  statute,  what  is  tbe  precise  time  at  vhi^ 
a  person  must  have  been  so  engaged  in  oni^ 
to  be  thus  exempted. 

There  are  five  sections  in  which  thetiae 
is  mentioned,  viz.  the  I4th,  17th,  30tb,  Tie, 
and  29th.  The  14th  regards  apothceuiei, 
and  is  a  prohibitory  clause,  and  it  ninslka, 
"  from  and  after  the  1  St  of  August  it  sh&ll  M 
be  lawful  for  any  person  or  penoos  (eic*|< 
persons  olrentfy  in  practice  as  sncfa]  tepiv- 
tiseas  an  apothecary,  unless,''  &c  Nw. 
the  word  "already"  aa  here  used,  ii  rf 
:  doubtful  import,  it  may  either  relate  to  ik 
,  1st  of  August,  or  to  the  passing  of  tbe  i& 
,  The  17th  section  relates  to  assistuls,  aad  ii 
the  prohibitory  clause  as  to  them,  and  it  ■ 
thus — "  from  and  after  tbe  1st  of  Angifei  il 
shall  not  be  lawful  for  any  person 
(except  the  persons  then  acting  as  asstsoib) 
and  except  those  who  have  served  an  ajqns- 
ticeship  to  act  aa  an  assLttant"  Id  lli 
clause  there  is  no  ambigaity,  the 
"  then"  plainly  and  obviously  refen  to  ^ 
1st  of  August. 

TheSOth  section  is  the  penal  claiiw;k 
embraces  both  the  classes,  tii.  apothectna 
and  assistants,  with  a  difierence,  boi 
as  to  the  amount  of  the  penalty;  asdilii 
thus~"  if  any  person  (except  such  u  i> 
then  actually  practising  as  such)  shall  ■fi' 
I  the  first  of  August,  act  or  prvetise  »  M 
apothecary  without,  &c.  he  Aall  feHt 
^£20.  And  if  any  person,  tmaefi  led* 
are  f^en  acting  as  such,  and «aMptAais<tl 
have  served  an  apprentioeAgjp^-  ddl  ^ 
the  first  day  of  August,  Mit  «^iri«A 
he  shall  forfeit  £&."  .^ . 
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>  the  first  of  AngQst.  And  this  seemi  to 
idicate  that  the  word  already^  as  used  in 
le  14th  section,  is  there  used  to  denote  the 
ime  day,  unless  it  was  intended  that  no 
pothecary  shonld  be  exempt  from  the  pe- 
aky, who  was    not  actually  in  practice 


College  of  Surgeons,  or  the  said  Society  of 
Apothecaries,  except  such  as  haye  been 
altered,  varied,  or  amended  by  the  act,  or 
of  any  person  or  persons  practising  as  an 
apothecary  previously  to  the  1st  of  August, 
but  the  said  universities,  colleges,  and  per- 


LUgllSt. 


otfa  on  the  12th  of  July,  and  the  Ist  of  ^  sons  shall  have,   Jcc.  all  such  rights,  &c. 

save  and  except  as  aforesaid,  in  as  beneficial 
a  manner  as  they  might  have  done  if  the 
act  had  not  been  passed. 


The  2l8t  and  29th  sections  speak  of  apo- 
lecaries  only,  and  do  not  mention  assistants 
)  apothecaries. 

The  2lst  section  relates  to  the  recovery  of 


ball  be  allowed  to  recover  any  charges 
aimed  by  him  in  a  court  of  law,  unless  he 
lall  prove  at  the  trial  that  he  was  in 
ractice  prior  to  or  on  the  Ist  of  August, 
r  that  he  has  obtained  a  certificate,"  &c. 
low,  it  was  well  observed  by  Mr.  Camp' 
ill,  that  this  clause  relates  only  to  the 
roof  to  be  given  at  the  trial,  and  the  leg^s- 
tore  might  not  think  it  expedient  to  re- 
lire  proof  of  the  precise  day,  which  might 
ad  to  questions  as  to  actual  employment 
)d  practice  on  that  day,  but  might  reason- 
}ly  conclude,  that  he  who  could  prove 
imself  to  be  in  practice  before  the  1st  of 
ugust,  and  was  in  practice,  and  claimed 
marges  for  practice  after  that  day,  was 
My  in  practice  on  that  day.  We,  there- 
ire,  do  not  see  any  thing  in  this  section 
lat  may  reasonably  control  the  plain  lan- 
lage  of  the  20th  section ;  and  it  is  not 
^cessary  to  say,  whether  the  word  or  ought 
I  this  21st  section  to  be  read  as  and,  which 
u  been  the  construction  put  on  that  word 
I  some  other  statutes,  and  which  may 
?rhaps  be  its  proper  construction  in  this 
ace.  The  only  remaining  section  to  be 
>ticed  is  the  29th,  the  general  saving 
au&e.  It  enacts  that  the  act  shall  not 
55en,  prejudice,  or  defeat  the  rights,  autho- 
ties,  privileges,  and  immunities, vested  in  and 
lercised,  and  enjoyed  by  either  of  the  two 
tiiversities  of  Oxford  and  Cambridge,  the 
loyal  College  of  Physicians,  the  Royal 


Now,  if  the  wonk  previously  to  the  1st 
of  August  are  to  be  taken  in  their  large  and 


barges,  and  it  is  thus:  **  No  apothecary  i  unqualified  sense,  this  saving  clause  will  be 


quite  irreconcileable  with  the  14th  sectioui 
whether  the  word  ** already"  there  used,  be 
referred  to  the  day  of  the  passing  of  the  act, 
or  to  the  1st  of  August ;  and  also  with  the 
20th  section,  which  plainly  mentions  the 
Ist  of  August,  and  the  inquiry  in  any  pro* 
ceeding  on  the  statute  may  always  be,  not 
whether  the  party  was  in  practice  on  the 
12th  of  July,  or  on  the  1st  of  August,  but 
whether  he  had  been  in  practice  at  any 
remote  period  of  his  life.  It  is  impossible 
to  suppose  that  this  was  intended,  and  it 
seems  to  us  that  the  onlymode  of  reconciling 
all  the  clauses,  and  carrying  the  plain  ob* 
ject  of  the  law  into  effect,  is  to  consider  those 
apothecaries  only  to  be  exempt  from  its  pro- 
visions, who  were  in  practice  on  the  day  on 
which  the  act  took  effect,  that  is  the  1st  of 
August.  This  construction  is  not  incon- 
sistent with  the  words  of  this  clause,  for  the 
clause  contains  only  a  saving  of  the  rights 
of  those  persons  who  were  in  practice 
before  the  1st  of  August,  except  as  altered  or 
varied  by  the  act,  and  that  alteration  is  to  be 
found  in  the  20th  section,  which  imposes 
the  penalties  on  persons  not  in  practice  on 
the  1st  of  August.  It  is  not  necessary,  as  I 
have  before  observed,  to  say  in  this  case 
whether  a  person,  claiming  the  exemption, 
must  have  been  in  practice  both  before  and 
on  the  1st  of  August.  If  the  meaning  of  1Mb 
saving  clause  be  doubtful,  then  accordii^  t» 
all  sound  rules  of  eonstniction,  iht  pkiia 
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sense  of  the  penal  clause  mast  prevail.  At- 
tending to  all  the  parts  of  this  saving  clause, 
it  appears  tohave  been  introduced  ex  majari 
cauteldj  and  not  intended  to  control  any  pre> 
vioos  enactment ;  we  think  the  language  of 
it  too  doubtful,  to  have  the  effect  of  controN 
ling  the  plain  words  of  the  penal  clause^ 
and  we  are  consequently  of  opinion,  that  the 
direction  at  the  trial  was  right,  and  that  the 
rule  for  a  new  trial  must  be  discharged. 

INSOLVENT  DEBTORS'  COVKT— Sept.  8. 

Sittings. 
The  Court  will  meet  again  on  Tuesday  next 
to  hear  applications  for  bail,  and  then  adjourn 
Until  the  22nd  instant,  the  time  appointed  for 
the  hearing  of  cases. 

Allawanct  to  Prisoners  under  Sec,  1 18  of  the 

Insolvent  Act, 
Four  applications  were  made  by  prisoners  in 
Whitecross- street  Prison,  for  an  allowance  under 
the  1 1 8th  section  of  the  late  act,  out  of  the  fund 
in  court,  arising  from  the  interest  on  unclaimed 
money,  and  in  each  case  a  sum  was  ordered, 
thereby  enabling  the  poor  prisoners  to  file  their 
proceedings  andf  appear  for  hearing.  It  is  un- 
derstood that  about  £300.  a-year  arises  from  the 
fund  in  question,  and  a  great  number  of  persons 
have  been  assisted  who  would  otherwise  have 
had  to  remain  in  confinement.  It  is  required  by 
the  court  that  in  all  cases  the  gaolers  should  give 
certificates,  that  the  parties  applying  are  in  dis- 
tressed circumstances,  and  cannot  otherwise  ob- 
tain their  liberation  but  bv  an  allowance  of  the 
money  vested  in  the  discretion  of  the  commis- 
sioners under  the  11 8th  section. 

3  &  4  Vict.  Cap.  96. 

An  Act  for  the  Regulation  of  tlie  Duties  of 
Postage.  [lOth  August,  1840.] 

(  Caniiuuedfrom  p.  304.) 

18.  And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Postmaster-General  at  any  time  hereafter, 
with  the  consent  of  the  Commissioners  of  her 
Majesty's  Treasury,  by  writing,  under  his  hand, 
to  declare  that  letters  enclosed  in  stamped  covers, 
or  having  a  stamp  or  stamps  affixed  thereto, 
/luch  stamps  being  provided  under  or  in  pur- 
suance of  the  said  recited  act  or  of  this  act,  and 
being  equal  in  value  or  amount  to  the  rates  of 
postage  to  which  such  letters  would  be  liable 
under  this  act  if  sent  by  the  post  pre  paid,)  may 
be  sent,  conveyed,  and  delivered  otherwise  than 
by  the  post,  under  and  subject  nevertheless  to  all 
such  regulations  luid  restrictions  as  the  Post- 


raaster*Genteral,  with  such  consent  u  afereiA^* 
may  think  fit,  which  declaration  shall  be  inseitcii 
in  th»  London  Gazette  before  coming  Into  ope- 
ration ;  and  from  thenceforth,  so  long  as  the  »d 
declaration  shall  continue  in  force  (but  do  Iog* 
ger),  any  such  stamped  letters  may  be  sent,  coc 
veyed,  and  delivered  otherwise  than  by  the  poit 
accordingly :  Provided  always,  that  it  shall  be 
lawful  for  the  Postmaster-General,  widi  axk 
consent  as  aforesaid,  at  any  time,  by  wnUB|, 
under  his  hand,  inserted  in  the  London  Gaiciffi 
to  rescind  and  annul  any  such  declantioo  sni 
the  authority  thereby  given,  or  to  alter  and  nn 
any  of  the  regulations  and  restrictions  thecn 
contained,  and  to  make  and  establish  aoj  rv 
Or  other  regulations  and  restrictions  respects^ 
the  sending,  conveying,  or  delivering  ci  mA 
stamped  letters  otherwise  than  by  the  post,  u 
the  Postmaster-General,  with  such  consent  a 
aforesaid,  shall  deem  expedient :  Provided  ali?. 
that  nothing  herein  contained  shall  authome  « 
be  construed  to  authorise  any  person  to  mke  i 
collection  of  stamped  letters  for  the  poqMse' 
being  sent  or  conveyed  otherwise  than  bjtk 
post. 

19.  And  be  it  enacted,  that  the  Cow 
sioners  of  Stamps  and  Taxes  shall  from  not  to 
time  provide  proper  and  sufficient  dies  or  other  ir- 
piemen ts  for  expressing  and  denoting  rates  or 
duties  of  one  penny  and  two-penoe,  or  rata  er 
duties  of  any  other  value  or  amount  as  mtj  br 
directed  by  the  Commissioners  of  her  Maje«i'i 
Treasury,  for  the  purposes  herein  nicntie«4; 
and  it  shall  be  lawful  for  the  said  Cooid^ 
sioners  of  Stamps  and  Taxes  to  use  for  the  1^ 
purposes  any  dies,  plates,  or  implements  ^^ 
nave  been  provided,  made,  or  used  under  oc  ia 
pursuance  of  the  said  recited  act  of  the  last  i» 
sion  of  Parliament ;  and  all  stamps  and  iafso' 
sions  which  have  been  or  shall  be  made  or !» 
pressed  by  or  from  any  such  last- mentioned  ^ 
plates,  or  other  implements  shall  be  valid  us 
available  for  the  purposes  of  this  act. 

20.  And  be  it  enacted,  that  the  Cotctss* 
sioners  of  Stamps  and  Taxes  shall  cause  a  Kp 
rate  account  to  be  kept  of  the  stamp  dotitf 
arising  under  this  act ;  and  it  shall  be  \xM  ^ 
the  Commissioners  of  her  Majesty's  Trrsitf^ 
and  they  are  hereby  empowered,  fron  tiae* 
time  to  direct  the  said  Commissioners  of  Staafi 
and  Taxes  to  authorise  their  Receiver-gentfJ  ■ 
pay  over  such  sum  and  sums  of  sMxiey  tnsf 
from  the  said  stamp  duties  as  the  Cuiasia^*'* 
of  her  Majesty's  Treasury  shall  think  f^^ 
the  account  of  the  Reoetver-Mciai  wj* 
Majesty* s  Post-office  at  the  BtA  of  E>j|^' 
and  all  such  sums  of  money  wUdhwikV 
paid  over  shall  be  held  by  the  fdl  IbH*^ 
tioned  Receiver-general  sutjitil  !*•#*•■■• 
and  yearly  sums  now  chsigei  Ujp Mv  ei  ^Pf 
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Ue  ottt  of  the  Post  office  revenue,  and  «U  other 
barges,  outgoings,  and  disburseinetits  to  which 
he  Post-office  revenue  is  at  present  liable. 

21.  And  be  it  enacted,  that  the  rates  or  duties 
rhich  shall  be  expressed  or  denoted  by  any  such 
lies  18  aforesaid  shall  be  denominated  and 
leemed  to  be  stamp  duties,  and  shall  be  under 
he  care  or  mansgement  of  the  Commissioners  of 
)tamps  and  Taxes  for  the  time  being ;  and  all 
he  powers,  provisionsy  clauses,  regulations, 
irections,  fines,  forfeitures,  pains,  and  penalties 
ontained  in  or  imposed  by  the  several  acts  now  in 
)rce  relating  to  stamp  duties  shall  (so  far  as  the 
line  may  be  applicable,  and  may  be  consistent 
ith  the  prorisions  of  this  act),  in  all  cases  not 
ereby  expressly  provided  fur,  be  of  full  force 
nd  effect  with  respect  to  the  stamps  to  be  pro- 
ided  under  or  by  virtue  of  this  present  act,  and 
)  the  paper  on  which  the  same  shall  be  im- 
ressed,  or  to  which  the  same  shall  be  affixed, 
nd  shall  be  observed,  applied,  enforced,  and  put 
t  execution  for  the  raising,  levying,  collecting, 
id  securing  of  the  rates  or  duties  denoted 
iereby,and  for  preventing,  detecting,  and  punish- 
ig  all  frauds,  forgeries,  and  other  offences  re- 
ting  thereto,  as  fully  and  effectually,  to  all 
tents  and  purposes,  as  if  such  powers,  pro- 
tons, clauses,  regulations, and  directions,  fines, 
rfeitures,  pains,  and  penalties,  had  been  herein 
peated  and  specially  enacted  with  reference  to 
e  said  last-mentioned  stamps  and  rates  or 
itles  respectively:  Provided  always,  that  the 
oonmissioners  of  Stamps  and  Taxes  shall  not 
ake  or  allow  any  allowance  or  discount  on  the 
lyment  to  them  of  any  of  the  said  duties  arising 
ider  this  act,  or  on  the  purchase  from .  them  of 
y  stamps  denoting  the  said  duties,  unless  they 
all  be  directed  to  do  so  by  the  Lords  of  the 
easury. 

22.  And  be  it  enacted,  that  if  any  person  shall 
rge  or  counterfeit,  or  cause  or  procure  to  be 
rged  or  counterfeited,  any  die,  plate,  or  other 
strument,  or  any  part  of  any  die,  plate,  or 
ler  instrument,  which  hath  been  or  shall  or 
ly  be  provided,  made,  or  used  by  or  under  the 
ections  of  the  Commissioners  of  Stamps  and 
xes,  or  by  or  under  the  direction  of  any  other 
rson  or  persons  legally  authorized  in  that  be- 
If,  for  the  purpose  of*^  expressing  or  denoting 
)r  nf  the  rates  or  duties  which  are  or  shall  be 
acted  to  be  charged  under  or  by  virtue  of  the 
thority  contained  iu  the  said  recited  Act  of 
\  last  Session  of  Parliament,  or  under  or  by 
tue  of  this  Act ;  or  if  any  person  shall  forge, 
interfeit,  or  imitate,  or  cause  or  procure  to  be 
ged,  counterfeited,  or  imitated,  the  stamp, 
rk,  or  impression,  or  any  part  of  the  stamp, 
rk,  or  impression,  of  any  such  die,  plate,  or 
trument  which  hath  been  or  shall  or  may  be 
provided,  made,  or  used  as  aforesaid,  upon  any 
)er  or  other  substance  or  material  whatever ; 


or  if  any  person  shall  knowingly  and  without 
lawful  excuse  (the  proof  whereof  shall  lie  on  the 
person  accused)  have  in  his  possession  any  false, 
forged,  or  counterfeit  die,  plate,  or  other  instru- 
ment, or  part  of  any  such  die,  plate,  or  other 
instrument  resembling  or  intended  to  resemble 
either  wholly  or  in  part  any  die,  plate,  or  other 
instrument  which  hath  been  or  shall  or  may  be 
so  provided,  made,  or  used  as  aforesaid ;  or  if 
any  person  shall  stamp  or  mark,  or  cause  or  pro* 
cure  to  be  stamped  or  marked,  any  paper,  or 
other  substance  or  material  whatsoever,  with  any 
such  false,  forged,  or  counterfeit  die,  plate,  or 
other  instrument,  or  part  of  any  such  die,  platCi 
or  other  instrument  as  aforesaid  ;  or  if  any  per* 
son  shall  use,  utter,  sell,  or  expose  to  sale,  or 
shall  <lkuse  or  procure  to  be  used,  uttered,  sold, 
or  exposed  to  sale,  or  shall  knowingly  and  with- 
out lawful  excuse  (the  proof  whereof  shall  lie 
on  the  person  accused)  have  in  his  possession 
any  paper,  or  other  substance  or  material,  having 
thereon  the  impression  or  any  part  of  the  im- 
pression of  any  such  false,  forged,  or  counterfeit 
die,  plate,  or  other  instrument,  or  part  of  any 
such  die,  plate,  or  other  instrument  as  aforesaid, 
or  having  thereon  any  false,  forged,  or  counter- 
feit  stamp  or  impression,  resembling  or  rcpresent*- 
ing,  either  wholly  or  in  part,  or  intended  or  liable 
to  pass  or  be  mistaken  for  the  stamp,  mark,  or 
impression  of  any  such  die,  plate,  or  other  in- 
strument, which  hath  been  or  shall  or  may  be  so 
provided,  made,  or  used  as  aforesaid,  knowing 
such  false,  forged,  or  counterfeit  stamp,  mark,  or 
impression  to  be  false,  forged,  or  counterfeit; 
or  if  any  person  shall,  with  intent  to  defraud  her 
Majesty,  her  heirs  or  successors,  privately  or 
fraudulently  use,  or  cause  or  procure  to  be  pri- 
vately or  fraudently  used,  any  die,  plate,  or  other 
instrument  so  provided,  made,  or  used,  or  here- 
after to  be  provided,  made,  or  used  as  aforesaid, 
or  shall  with  such  inteut  privately  or  fraudulently 
stamp  or  mark,  or  cause  or  procure  to  be  stamped 
or  marked,  any  paper  or  other  substance  or  ma- 
terial whatsoever  with  any  such  die,  plate,  or 
other  instrument  as  last  aforesaid ;  or  if  any  per- 
son shall  knowingly  and  without  lawful  excuse 
(the  proof  whereof  shall  lie  on  the  person  accused) 
have  in  his  possession  any  paper  or  other  sub- 
stance or  material  so  privately  or  fraudulently 
stamped  or  marked  as  aforesaid ;  then  and  in 
every  such  case  everv  person  so  offending,  and 
every  person  knowingly  and  wilfully  aiding,  abet- 
ting, or  assisting  any  person  in  committing  any 
such  offence,  and  being  thereof  lawfully  con- 
victed, shall  be  adiudged  guilty  of  felony,  and 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  four  years  nor 
less  than  two  years,  as  the  Court  shall  award. 
23.  And  be  it  enacted,  that  if  any  person  shall 
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fraudulently  get  o£P  or  remoTey  or  cause  or  pro- 
cure to  be  gotten  off  or  removed,  from  any  letter 
or  cover,  or  any  paper  or  other  substance  or  ma^ 
terial,  the  stamp  or  impression  of  any  die,  plate, 
or  other  instrument  so  provided,  made,  or  used, 
or  hereafter  to  be  provided,  made,  or  used  as 
aforesaid,  with  intent  to  use,  join,  fiiL,  or  place 
such  stamp  or  impession  for,  with,  or  upon  any 
other  letter,  cover,  paper,  or  other  substance  or 
material ;  or  if  any  person  shall  fraudulently  use, 
join,  fix,  or  place  for,  with,  or  upon  any  letter  or 
cover,  or  any  paper  or  other  substance  or  mate- 
rial, any  such  stamp  or  impression  as  aforesaid 
which  shall  have  been  gotten  off  or  removed 
from  any  other  letter,  cover,  paper,  or  other  sub- 
stance or  material ;  or  if  any  person  shall  fraudu- 
lently erase,  cut,  scrape,  discharge,  or  gef  out  of 
or  from,  or  shall  cause  or  procure  to  be  so  erased, 
cut,  scraped,  discharged,  or  gotten  out  of  or  from 
any  letter  or  cover,  or  any  paper,  or  other  sub- 
stance or  material,  any  name,  date,  or  other  mat- 
ter or  thing  thereon  written,  printed,  or  expressed 
with  intent  to  use  any  statnp  or  mark  then  im- 
pressed or  being  upon  such  letter  or  cover,  paper, 
or  other  substance  or  material,  or  that  the  same 
may  be  used  for  the  purpose  of  defrauding  her 
Majesty,  her  heirs  or  successors,  of  any  of  the 
rates  or  duties  aforesaid ;  or  if  any  person  shall 
make,  do,  or  practise  or  be  concerned  in  any 
other  fraudulent  act,  contrivance,  or  device  what- 
ever, not  specially  provided  for  by  this  or  some 
other  Act  of  Parliament,  with  intent  or  design 
to  defraud  her  Majesty,  her  heirs  or  successors, 
of  any  of  the  rates  or  duties  aforesaid ;  every 
person  so  offending  in  any  of  the  several  cases  in 
ibis  clause  mentioned  shall  forfeit  and  pay  to  her 
Majesty,  or  her  heirs  and  successors,  tne  sum  of 
twenty  pounds,  to  be  recovered  with  full  costs  of 
suit  and  all  expences  atteiiding  the  tame. 

24.  And  whereas  under  the  laws  in  force  it  is 
provided  that  no  licence  shall  be  granted  to  any 
person  to  deal  in  or  to  retail  stamps  in  any  town 
or  place  in  Ireland  (except  within  the  district  of 
the  Dublin  metropolis)  where  a  distributor  of 
stamps  shall  have  been  appointed  by  the  Com- 
missioners of  Stamps,  and  snail  reside  and  act  as 
such  distributor,  and  it  is  expedient  to  alter  such 
restriction  so  far  as  the  same  relates  to  persons 
who  may  be  licensed  solely  for  the  purpose  of 
dealing  m  or  retailing  stamps  denoting  the  duties 
on  the  postage  of  letteia  3  be  it  iheretore  enacted, 
that  it  shall  be  lawful  for  the  Commissioners  oJF 
Stamps  and  Taxes  to  grant  licence  to  any  person 
or  persons  to  deal  in  and  to  retail  stamps  denoting 
the  stamp  duties  on  the  postage  of  letters  in  any 
town  or  place  in  Ireland,  whether  a  distributor 
of  stamps  shall  have  been  appointed  in  such  town 
or  place,  and  shall  reside  and  act  as  such  distri- 
butor therein,  or  not,  any  thing  in  any  Act  or 
Acts  contained  to  the  contrary  notwithstanding. 

25.  And  be  it  enaeted»  that  no  Ucenoe  which 


shall  be  granted  by  the  said  Conmiiaioiiefi  to 
deal  in  and  retail  stamps  of  the  descriptioQ  tfrn- 
said  only,  nor  any  bond  to  be  taken  00  the  grist- 
ing of  any  such  last -mentioned  licence^  shall  be 
subject  or  liable  to  any  stamp  duty. 

(To  be  ecmftAMMf.) 

NOTICE  TO  SUBSCRIBBBS. 


We  have  complaints  of  the  inegolar  deii^ 
of  this  paper  from  some  of  our  country  (riadi. 
We  will  only  say  that  it  ought  to  be  ddhfld 
with  the  London  Saturday  delivery  of  hats 
and  that  we  take  every  pains,  and  spare  no  ei- 
pence,  to  ensure  such  delivery.  We  beg,  tiie^ 
fore,  that  when  any  such  neglect  occurs,  "ra 
Editor"  may  be  informed  of  it  by  letter. 

We  have  to  regret  also  that  our  Reporter,  ]iS 
week|  occasioned  the  case  of  Percival  v.  Bifm, 
to  be  /tt^tce  inserted,  (see  ante  p.  221.)  Cicf^ 
days :  "  Necesse  est  eum  qui  veUt  ftctsn 
aliquando  primum  delinquere  ;**  snob  is  tfai 
case  in  this  instance,  had  he  been  in  town  il* 
tending  his  duty,  this  would  not  have  oocnrrd. 

*«  A  Subscriber  fym  the  first.""  ThiwJ 
for  your  communication,  which  we  wiD  diTiit 
into  three  parts. — The  first  is  answered  in  '•^ 
preceding  notice — the  seconc/— our  oomntr§vi^ 
scribers  all  think  otherwise,  and  we  wish  a  | 
oblige  all  our  subscribers — the  thirds  we  bft 
no  wish  to  be  hugged  by  Her  Majesty's  Atiortq  I 
General, 


ERRATUM. 

Ante,  p  878,  col.  1,  Uoe  S8  fttm  tap,  ki  ^ 
words  **  leaving  out;*  read  **fM)wed  «y.* 
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AW.— A  Practice  to  dispoM  oft  which  )0 
'  given  a  profit,  for  many  years  past,  of  «i»^l 
£800.  per  annum,  and  has  recently  increasai*'^| 
upwards  of  £1,000.  The  advertiser  a»»-' 
plates  accepting  a  lucrative  appointment  alin>^| 
but  would  leave  his  son,  who  has  senped  <«» 
one  year  of  his  articles,  to  asnst  the  parchisos| 
retaining  the  business,  the  most  of  which  d^ 
probably  be  counted  upon,  with  the  sidiW"! 
to.— Address  P.  P.  G.  R.  N.  at  Mr.  Richiflh. 
Law  Bookseller,  Fleet  Street. 
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by  JoMV  UiOBAa^DS,  Law  Bookidler,  IH  1 
Stieet,  in  the  Paridi  of  St.  D«iiataa4n-ttc-y< 
in  tM  aty  of  Lmdon.— Satoid^y,  8^  1^  1^" 
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OF 

BAILMENTS. 

(Continued  from  page  308.^ 


locatio  custodies. 
AGISTERS  OF  CATTLE. 


PHE  case  we  last  quoted  opened  a  new 
and  more  liberal  light  upon  the  doctrine 
'lien.  Jt  was  argued  in  Scarfe  v.  3Ior- 
i»'»  (a)  that  the  decision  in  Chapman  v. 
lien  (b)  might,  perhaps,  be  supported  on 
e  ground  that  a  lien  on  the  milch  kine 
ere  sent  to  agist  would  have  been  incon- 
tent  with  the  object  of  tlie  bailment,  there 
certainly  no  other  authority  to  shew  that 
ere  can  be  no  lien  for  agistment.  The 
estion  had  considerable  discussion  in  the 


a)  4  Mee  ^k  Wels.  278. 
VoK,  IV. 


(b)  Ante,  p.  305. 


recent  case  of  Jaclufon  v.  Cummins,  (c) 
which  was  an  action  of  Trespass  for  break- 
ing and  entering  an  out-house  and  premises 
belonging  to  the  plaintiff,  and  seizing  and 
driving  away  ten  cows  the  property  of  the 
plaintiff,  and  converting  and  disposing  of 
the  same  to  the  defendant's  own  use. 

The  defendant  pleaded  first  not  guilty; 
secondly,  as  to  taking  two  of  the  cows,  that 
the  said  cows  for  eight  months  had  been  de- 
pastured, agisted  and  fed  by  the  defendant 
for  the  plaintiff  in  and  upon  certain  lands  of 
the  defendant,  at  the  request  of  the  plaintiff, 
for  a  certain  reward  and  remuneration  to  be 
paid  the  defendant  by  the  plaintiff,  and  there 
was  due  and  owing  to  the  defendant  from 
the  plaintiff  £lij.  5^.  for  and  in  respect  of  the 
said  two  cows,  and  that  it  was  agreed  be- 
tween the  plaintiff  and  defendant  that  the 
defendant  should  retain,  have  and  take  and 

(e)  5  Mee  &  Wcto.  342. 
Y 
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\eep  ibe  possesnon  of  the  said  two  cows 
BO  long  as  the  flaid  stta  of  JC16.  &.  fthonld 
remain  nnimtd :  that  the  iaid  two  cows  ften 
«nd  at  the  time  of  the  skiid  agreement,  were 
In  die  possession  of  the  defendant,  «nd  8o| 
remained  until   the  plaintiff  fraudalentfy, 
unlawfally,  and  wrpngfally,  took  then  ont 
of  fhe  s&me  t'  that  afti^irwaTds,  and  after  thef 
-said  agreement,  and  whilst  the    said  two 
cows  were  lb  the  possession   of  the  idnid 
-defendant,  nnder  the  same,  and  whilst  the 
said  defendant  had  a  Uen  upon  the  same 
bylaw  and  by  tlie  agreement  aforesaid,  and 
just  before  the  Said  time  when,  ftc;  the  {dain- 
tiff  wrongfully,  unlawfully,  and  siirrepti- 
tiouslyi  and  contrary  to  the  said  agreement, 
with  fofce  Bini  amos  br^ke  and  entered  the 
close  of  the  defendant  in  which  the  said  two 
cows  wei%depakttfrin^Md-ftgt8ting  as  afbre- 
saidi^  and  wropgfuUy,  fraudulently /unjiistly, 
and  unlawfully  ...tookf  carriedt.  anti  div>ve 
away  the  same  out  of  the  iraid  olote  of  the 
said  defendant  without  paying  the  said  sum 
go  agreed  to. and  then  due  to  the  defendant. 
The  plea  concluded  with  a  justification  by 
the  aefendant. 

Tlie  plaintiff  took  issue  on  tlie  Ifirst  plea, 
and  to  the  seco^  replied  ds  injuni. 

At  Ithe  iAA  before  Pabks,  B.,  it  was 
,  proved  that  tlie  ^ows  had  been  depasttired 
on  land  belonging  to  the  defendant.  The 
jury  found  that  there  Was  no  such  agrsmntnt 
as  Stated  in  the  ptea;  that  the  defendant 
should  retain  and  .keep  possession  of  the 
obii^  until  the  attiourft  due  for  the  pasturage 
tetfs  paid,  and  tKefet/pon  ibwnd  a  verdict  for 
the  plain  Cift*;'  Tea!ve  was  reserved  to  the  de- 
fendtot  to  move  to  :entfir  a  nonsuit  in  case 
the  Court  should  b6  of  opinfion  that  a  lien 
existed  Hi  common  lawTdr  the  agistment  of 
(iaftle.    A  rale  was  according^  obtained. 

The  Coif  AT  was  of  ophiiov,  that  the  mle 
ought  to  be  discharged.  Mr.  BAnok  pAnkrE, 
who  delivered  the  judgment,  said,  the  first 
queatiote  is,  whether  it  was  competent  fi>r  the 
defendant  under  this  plea,  whicA  speaks  of  a 


Ken  by  agreement,  to  set  up  a  dahn  far  a 

I  lien  at  bottraon  lawf    If  it  wars  neoesvj 

to  decide  that  (}uesCk>n,  I  should  sav  tbt  I 

think  it  w^s  competent  ibrbira  to  do.  Tie 

plaiBtM^'  it  is  true,  ibif^  havo  demiimd 

specially  to  the  plea,  for  duplicity  ia  setti^ 

up  two  diMhiet  groun<lB  fjf  Ken,  iris,  by  ftf« 

of  an  agreement^  and  hy  the  general  hv; 

but'  as  if  is;*  tife  af«miient  of  the  ^reeocal 

for  a  lien  may  be  rejected,  and  die  eUmv) 

lien  niifaer  the  general  Mw  supported,  aboiiU 

such  really*  exist.  •   I  also  think  that  Aa 

the  Hfteerit  decision  in  Owm  v.  JTaa^'" 

as  to  the  effect  of  lien  in  actions  of  uvnr, 

the  deffehdant  would  tiate  done  brttertc 

have  pleaded  that  the  pkintiff  was  aet  ]»f 

sessed  of  these  oowA;  which  plea  woqU  bm 

been  supported  by  proof  of  the  lien,  gi« 

to  the  defeiidaht  a  special  proper^  is  tLtf 

at  the  time  of  the  tr^apanat*   It  is  no^  ki«* 

i!r^,  'neee^a^ry  te  dedde  tithir  of  ii» 

pOYOts ,'  because  I  think  AMthg  Ae  fmsnl 

lan>ho  ii^  eitM'in  tik  tau  pf  a^itns^ 

Thegeneral  Mt,BS  laid^own  by  Bms&J^ 

in  Bef^an'^.  WU0r$^€}  and  by  this  Cp«t 

in  Searfh  t.  Mor^n^  is,  lhat%y  the  p»J 

law,  in  the  absence  of  any  special  lufrseai^ 

whenever  a  piirty  has  eirpeoded  kbosr 

skill  in  the  improvement  of  a  ohatsal 

to  him,  he  has  a  l^en  up&n  it.    Now  the 

of  agistment  does  not  fttH  widiin  dist 

ciple,  inasmuch  as  the  agister  docs  not 

any  addftiMal  vailue  on  the  aortide^ 

the  exertion  of  any  skill  of  his  owui  or 

directly  by  means  of  any  instrnment  ia 

possession,  aa  waathe  case  widi  the 

Sdarfi-t.  Morgan;  he  simply  tai«  in 

animal  to  feed  it.    In  additioo  to  whick 

have  the  express  andioriiy  of  Cktfs^ 

Alkn,  that  an  agister  baa  no  Bao;  a»i 

though  possibly  that  case  may  hs^e 

decided  on  die  ap^eialgrosnd  Ast  ^ 

had  been  aa  agreement  between  As 

or  a  oommsion  of  the  aoimal  kad 

place,  still  it  is  also  quite  possiUe 


tU0 


(d)  4  Bing.  N.  C.  64.       (e)  Wei  *  «* 
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might  bave  proceeded  on  the  more  genertl  | 
priociple  that  no  lien  can  exist  in  the  case 
of  agistment ;  and  it  vas  so  understood  by 
ih'w  (^rnrt  In  Jwban  Y.  Etheridge^  (f)  The 
analogy  also  of  the  case  of  the  lirery  stable 
keeper^  who  has  no  lien  by  IaW|  fiirnishes; 
in  additional  Teasoa  why  iu>ae  can  exist; 
bere,  for  this  is  a  case  of  an  agistment  of 
milch  cows»  and  from  tbe.very  nature  of  the 
rabjset  matter«  the  owner  is' to  have  posses- 
won  of  them  daring  tlie  time  of  milking, 
(rliich  establishes  that  it  .wa$  not  intai4ed 
Jiat  the  agister  wae.to  have  th^  entira  pps*  1 
tession  of  the  thing  hailedi  and  thete  is 
lotliing  to  shew  that  the  owner  might  not 
or  that  porpose  have  tftkaa  the  animiils  out 
)f  the  field  wherein  they- were  graaing,  if 
>e  had  thought  proper  so  to  do.  This  claim 
if  lien  is  therefore  inconsistent  with  tbe  ne- 
«flsary  enjoymeol  of  the  property  hj  the 
>wi)er«  Aa  to  the  case  of  the  training 
^room,  H  is  not  toeeessary  to  say  any  thing, 
18  it  haa  npt  been  fornMtlly  depided  \  for  in 
^zco6#*'T.  u^iolour,  (^)  the.  point  was  left  np- 
letermined.  It  is  true  there  is  a  Nisi  prins 
lecisioa  of  Bm«i  C.  J*  in  St^oan  ▼.  |Fii/«r», 
bat  the  trainer  woald  have  a  lien  on  the 
[round  of  his  having  expended  labour  and 
kill  in  bringing  the  animal  into  condition 
)  run  at  xaces  \  but  it  does  not  appear  to 
•ive  been  present  to  the  mind  of  the  judge, 
c  was  tlie  usage  of  training  to  that  eflTect 
K{)lained  to  him»  that  when  horses  are  de- 
vcred  for  that  purpose,  tlie  owner  has  always 
n't^ht  during  the  continuing  of  tbe  process, 
>  take  the  animal  away  ibr  the  purpose  of 
inning  races  for  plates  elsewheraii  The 
ght  of  lien  therefore,  must  be  subservient 
I  this  general  right  which  overrides  it;  so. 
lat  I  dottbt  if  that  doctrine  vrould  apply 
here  the  animal  delivered  was  a  race  horse, 
that  case  differs  much  from  the  ordinary 
ISO  of  training*  I  do  not  aay  that  the  case 
'  Bevan  v.  Waters  was  wrongly  decided ; 

{/)  1  Cromp,  Sc  Xee.  473 ;  3  Tyrw.  954. 
ig)  5  Biag,  13a  8  M.  4c  P.  301. 


I  only  doubt  if  k  extends  to  the  case  of  a 
race  horse,  nnless  perhaps  he  was  delivered 
to  the  groom  to  be  trained  for  (he  'purpote 
of  ruanii^.^  apeqified  race»  w^ben  of  course 
these  observations  of  mine  would  not  apply. 
But  at  all  events  I  am  clear  that  this  agister 
has  .no  lien,  as  his  ^^^se  xertainly  docs  not 
coma  within  the  general  principles  which 
have  been  establislied,  in  addition  to  which , 
such  {^.claijn  would  be  iooonsistent  with  the 
more  g^eral  right  exercisable  by  the  owner 
pf  tbe  cattle. 

So  that  the  doqtrine  .attjbe  .present  day, 
may  be  safely  held  to  he^  that  no  lien  qxists 
for  agistment,  except  under  a  special  agree* 
m^nt.  (To  be  continued.) 


PROBLEM  XXI.  TOL.  IV. 

YaNOpK  AND   PUHCI^BIU 

What  amounts  to  notice  of  claims  and  in- 
cumbrances— taking  for  granted'  that  ihere  is  np 
difference  between  actual  and  construeiiv^  no- 
i  ice  in  its  eousequencea?  .   . 

ANSWER  TO  PR6BLEM  d.— VOL.  4. 
(Contiuaed/rom  p.  311.") 

3.  Cases  in  which  it  has  been  decided  whe« 
ther  the  sheriflF  may  seize  fixtures  in  an  execution 
on  a  writ  oi fieri  facias* 

I  introduce  a  few  cases  and  authorities  under 
this  .head,  because  in  tlie  discussion  of  King]$ 
case  (f tipra)  it  was  stated  in  support  of  the  as- 
signees'  right  to  the  fixtures  in  that  case,  that 
"  they  miglit  have  been  reached  by  an  execution 
(1  presume)  agaiost  the  tenant.'* 

The  sheriff  under  this  writ  cannot  sell  things 
fixed  to  the  freehold,  and  which  go  to  the  heir 
and  not  'to  the  executor  (  Winn  v.  Ingelby,  5  B. 
&  Aid.  625 ;  1  D.  &  R.  247,  S.  C. ;  and  see 
."iteward  v»  Lombe^  4  Moore,  281;  I  B.  &  B. 
506^  S.  C;  Scorall  v.  Boxail,  I  Y.  &  I.  398); 
such  as  furnaces,  ovenSj  doors,  windows,  &c. 
(Com.  Di.  Execution);  hearths,  chimney-pieces, 
&c.  (Poqle's  Case,  1  Salk,  368;  Mwcm  v. 
i\taw,  3  East,  ^8.)  In  tbe  7th  edition  of  Arch,- 
bold^s  Practice  by  Mr.  Chitty,  it  is  laid  down 
that  "where  a  mill  with  mill  machinery  was  de- 
mised for  a  teroi,  aad  the  tenant  without  leave 
severed  the  ipachin^ ry,  it.  was  held  that  the  pro^ 
perty  in  the  machinery  reverted  to  the  landlord, 
and  that  it  could  not  be  taken  under  hfi.J^d, ; 
and  so  it  would  be  in  every  case  where  the  te- 
nant severs  from  the  freehMd,  fixtures  Fhich  he 
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cannot  lawfully  remove ;  but  the  sheriff  may  sell 
utensils  fixed  by  the  tenant  for  the  purposes  of 
his  trade,  such  as  vats,  coppers/  or  the  like ;  so 
he  may  sell  fixtures,  which  may  be  removed  by 
the  tenant.  •  Where  the  sheriff  takes  a  lease  and 
fixtures  in  execution,  he  must  sell  the  fixtures 
separately  if  he  cannot  find  a  purchaser  for  the 
whole."  In  support  of  this  doctrine  the  cases 
following  are  cited  in  the  work  alluded  to : — 
Tarrant  v.  Thompson,  5  B.  &  Aid.  826 ;  see 
Steward  v.  Lombe^  ub.  sup. ;  Poole's  case,  and 
Elwes  V.  MaWy  ub.  sup. ;  Duck  v.  Braddyl, 
McCIel.  217;  Slorer  v.  Hunter  (sup.);  per 
Parkef  B.  Minshull  v.  Lloyd,  2  M.  &  W.  469; 
Barnard  v.  Lee^  I  Stark,  43. 

4.  Cases  on  the  right  to  fixtures  as  decided 
between  the  executor  and  the  heir-at-law. 

I  am  induced  to  bring  these  cases  before  you, 
not  for  the  purpose  of  lengthening  my  answer  to 
this  problem,  but  because  it  appears  (p.  207) 
that  upon  the  question  of  ''  order  and  disposi- 
tion," a  learned  judge  has  always  understood  the 
rule  on  which  the  decision  of  the  question  before 
us  turns,  to  be,  with  regard  to  the  trade  fixtures 
of  a  bankrupt,  that  the  assignees  are  entitled  to 
such  of  them  as  an  executor  can  claim  against 
the  heir-at-law. 

*'  Things  that  are  affixed  to  the  tenement,  and 
are  made  parcel  of  the  freehold,  belong  to  the 
heir,  and  not  to  the  executor.'*  (Swinb.  part  6, 
8.  7.)  The  general  rule  thus  stated  is  exempli- 
fied in  the  following  manner  : — '*  With  respect 
to  wainscot,  this  being  annexed  to  the  house 
either  by  the  lessor  or  the  lessee,  becomes  parcel 
of  the  house ;  and  there  is  no  difference  whether 
it  be  affixed  with  nails  or  by  screws,  or  irons 
thrust  through  the  posts  or  walls  of  the  house, 
and  any  other  such  like  thing  affixed  to  the  free- 
hold or  to  the  ground  with  mortar  and  stone ;  as 
tables  dormant,  mangers,  leads,  and  such  like ; 
these  also  belong  to  the  heir  and  not  to  the  exe- 
cutor. (Id.)  I'he  like  of  millstones,  anvils, 
doors,  keys,  window  shutters,  none  of  which  be- 
ing chattels,  go  to  the  heir." 

In  21  Hen.  7,  an  executor  taking  away  a  furnace 
set  up  in  the  middle  of  a  house,  and  not  fixed  to 
any  wall,  the  heir  brought  an  action  of  trespass 
against  him,  and  it  was  adjudged  that  the  fur- 
nace should  go  to  the  heir.  But  in  Day  and 
'Austin,  Lord  Dyer^s  opinion  was  stated  to  be 
that  where  the  furnace  is  not  affixed  to  the  wall^ 
the  lessee  might  within  his  term  take  it  away, 
but  otherwise  if  it  was  fixed  to  the  wall  (per 
Walmsley,  J.— Law  of  Test.  342) ;  but  in  the 
case  of  Harvey  and  Harvey,  M.  14  Geo.  2,  in 
trover,  by  the  executor  against  the  heir,  it  was 
held  by  Lee,  C.  J.  that  hangings,  tapestry,  and 
iron  backs  to  chimnies,  belonged  to  the  executor, 
who  recovered  accordingly  against  the  heir. 
(2  Str.  11 4 1.)     And  the  law  seems  now  not  to 


be  held  so  strict  as  formerly ;  for  if  these  thlo^ 
can  be  taken  away  without  injury  to  the  fsbric 
of  the  house,  it  seems  that  the  executor  shall 
have  them  ;  as  tables,  although  fastened  to  tbe 
fioor,  furnaces,  if  not  made  part  of  the  viS^ 
grates,  iron  ovens,  jacks,  clock  cases,  pompi, 
and  such  like,  although  fixed  to  the  IreehoM  b* 
nails  or  otherwise.  {Grymes  v.  Bomeren^  6Rb|. 
437 ;  4  Moo.  &  P.  143 :  4  Barn's  £.  Li«, 
301.) 

The  important  case  of  Jjowton  v.  LoxUm 
was  decided  in  1743,  and  in  which  the  qiiesoso 
for  decision  was  **  whether  a  fire  engine  («r 
steam-engine),  set  up  for  the  benefit  of  a  oofiim 
by  a  tenant  for  life,  shall  be  considered  as  pa- 
sonal  estate,  and  go  to  the  executor,  or  fixoi  to 
the  freehold,  and  go  to  a  remsinder  man." 

For  the  plaintiff  (who  was  a  cred&tor  of  ^ 
tenant  for  life)  evidence  was  read  to  prove  tktf 
the  fire-engine  was  worth  to  be  sold  jC'i50.,afii 
that  it  is  customary  to  remove  fire-engines ;  mi 
it  was  urged  that  the  testator  had  died  greatly  ci 
debt,  and  it  would  be  hard  when  he  had  becQ 
laying  out  his  creditors*  money  in  erectinf  tbi« 
engine  that  they  should  not  have  the  benefit  tf 
it,  but  that  the  strict  rule  of  law  ahodd  ukt 
place.  And  it  was  compared  to  the  case  of  a 
cyder  mill,  which  is  let  very  deep  into  the  ground, 
and  is  certainly  fixed  to  the  freehold,  aed  ^ 
L.  C.  B.  Comyns,  at  the  assises  at  Worcester, 
upon  an  action  of  trover^  brought  by  an  eieca- 
tor  against  the  heir,  was  of  opinion  that  it  vb 
personal  estate,  and  directed  the  lary  to  find  fo 
the  executor.  And  Lord  Chancellor  Hardwicif, 
on  the  question  of  the  fire-engine,  whether  s 
should  be  considered  as  personal  estate^  and  cv- 
sequently  applied  to  the  increase  of  anets  for  ^t 
payment  of  debts,  said,  •*  It  appears  in  evkkpft 
that  in  its  own  nature  it  is  a  personal  novea^t 
chattel,  taken  either  in  part  or  in  gross  beiisR  ^ 
is  put  up.  But  then  it  is  insisted  that  fixinf  -^ 
in  order  to  make  it  work  is  properly  an  siroeit- 
tion  to  the  fi-Qehold.  In  the  old  cases  thef  fy  » 
great  way  upon  the  annexation  to  the  fetehoW ; 
and  so  long  ago  as  Henry  the  Seventh's  tmwtfee 
courts  of  law  construed  even  a  copper  aod  ft"- 
naces  to  be  part  of  the  freehold.  Since  th«: 
time  the  general  ground  the  courts  have  gw^ 
upon,  of  relaxing  this  strict  constracUOB  of  ■* 
is,  that  it  is  for  the  benefit  of  the  puhtie  l»  «- 
courage  tenants  for  life  to  do  what  is  adtics*- 
geous  to  the  estate  daring  their  iefm»  ^^ 
would  have  been  held  to  be  waste  in  Heart  tat 
Seventh's  time,  as  removing  wainscot  fixed  ot' 
by  screws,  and  marble  chimney-jnece*,  **  "** 
allowed  to  be  done.  Coppers*  and  aB  sorti  ** 
brewing  vessels,  cannot  possibly  be  nasd  witwv- 
being  as  much  fixed  as  fire-ettginei;  and  '^ 
brewhouses,  especially,  pipM  '•^'L  ^  ^T- 
through  walls,  and  supported  hf 


y-:* 


Ca$e  of  Fro9t  the  Chartist  considered. 
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notwnhstanding  this,  as  tHey  are  laid  for  conve- 
nience of  trade,  landlords  will  not  be  allowed  to 
retain  them.     The  old  rules  of  law  have  been 
relaxed  chiefly  between  landlord  and  tenant,  and 
not  80  frequently  between  executor  and  heir-at- 
law,  or  tenant  for  life  and  remainder-man.     But 
even  in  these  cases  it  admits  the  consideration  of 
poblic  conveoiency  for  determining  the  question." 
In  conclusion.  Lord  Hardwicke  said,   *'  Upon 
the  whole  I  think  this  fire-engine  ought  to  be 
coiiiiidered  as  part  of  the  personal  estate  of  Mr. 
Lawton,  and  go  to  (he  executor  for  increase  of 
assets,*'  and  he  decreed  accordingly .  (3  Atk.  13, 
4,  B.  £.  L  301  ;  et  vide  Western's  Conv.  vol. 
4,  p.  16,  where  the  Law  of  Fixtures  is  very  ably 
deduced,  and  clearly  arranged.)     A  similar  deci- 
sion was  made  a  few  years  afterwards  by  the 
same  judge  in  a  case  closely  resembling  Law  ton 
V.  Law  ton  in  its  material  circumstances  (Lord 
Dudley  V.   Lord  Warde,  Ambl.   113;  Wes- 
tern's Conv.  vol.  4,  p.  17);  and  these  decisions, 
and  the  principles  upon  which  they  were  decided, 
have  been  recognized  and  confirmed  by  subse- 
quent judicial  authorities.     (Lord  Mansfield  in 
Lawton,  v.   SalmoUy   1   H.  Bla.  260,  n. ;  Lord 
Ellenborough  in  Elwes  v.  Maw^  3  East,  54 ; 
and  Lord  Lyndhurst  in    Trappes  v.   Harler, 
supra) ;   and  trade  fixtures  have,  between   the 
executor  and  the  heir  or  remainder-man,  been 
considered  to  belong  to  the  former,  either  when 
ihtj  were  erected  exclusively  for  the  purposes  of 
trade  or  for  &  mixed  purpose,  "  between  enjoy- 
ing the  profits  of  the  land  and  carrying  on  a 
species  of  trade"  (3  Atk.  16) ;  as  in  the  case  of 
the   cider-mill,   before-mentioned.     But  if   the 
property  be  essential  to  the  value  and  enjoyment 
of  the  real  estate,  it  cannot  be  removed  by  the 
executor  or  administrator,  but  will  descend  to  the 
heir  as  parcel  of  the  inheritance.     Thus  in  the 
said  case  of  Lawton  v.  Salmon,  the  saltpans  in 
salt  work%  erected  by  the  testator  were  consi- 
dered as  merely  the  means  of  enjoying  the  inhe- 
ritance of  the  land  wherein  the  salt  spring  rose, 
and  not  aa  accessaries  to  a  trade,  and  therefore 
Urd  Mansfield  held  that  they  must  go  to  the 
heir,  and  not  to  the  executor ;  and  apparently 
for  a  similar  reason  it  has  been  held  that  the  ex- 
ecutor is  not  entitled  to  remove  things  erected  on 
the  land   for  agricultural  purposes,  (Elwes  v. 
Maw,  sup.)  nor  greenhouses,  conservatories,  or 
the  like,  that  are  let  into  the  ground,  or  attached 
to  a  pernmoant  building.  {Buckland  v.  Butter- 
Mdy  2  Bro.  &  B.  54 ;  4  B.  Moore,  440,^  vide 
3  East,  m.) 

The  ancient  rule,  that  whatever  is  annexed  to 
the  freehold  is  thereby  made  part  of  the  freehold, 
and  subject  to  all  its  incidents  and  qualities  has 
thus  been  considerably  relaxed  in  favour  of  the 
personal  representatives  of  the  deceased  owner  of 
the  land.    But  this  relaxation  is  not  considered 


to  be  carried  '  so  far  between  the  personal  repre- 
sentative of  tenant  in  fee  and  the  heir,  as  between 
the  personal  representative  of  tenant  for  life  or 
tenant  in  tail,  and  the  remainder-man  or  rever- 
sioner, nor  between  these  latter  parties* so  far  as 
between  the  parties  whose  relation  to  each  other 
is  the  principal  object  of  this  problem,  viz.  te- 
nant and  landlord.  (Vide  3  Atk.  16;  2  East, 
91,  3  Id.  51.) 

*The  right  of  the  personal  representative  may 
also,  is  seems,  be  extended  by  the  custom  of  the 
neighbourhood  to  articles  which  would  not  else- 
where be  removeable  fixtures ;  for  instance,  a 
granary  built  on  pillars  in  Hampshire,  is  by  cus- 
tom a  chattel,  and   belongs   to    the   executor. 
(Viner's  Ab.  tit.  Executors  (U.)>  j>l-  74  )     It 
will  also  depend  upon  the  manner  m  which  the 
thing. is  fixed,  whether  it  shall  be  considered  to 
be  so  annexed  to  the  soil  as  to  become  part  of 
the  inheritance,  and  transmissible  together  with 
it.     Thus  a  barn  set  upon  blocks  or  pattens,  but 
not  fixed  in  or  to  the  ground  (Culling  v.  Suff- 
nail,  Bull^  N.  P.  34)  ;  and  a  post  windmill, 
constructed  upon  cross  traces  laid  upon  brick 
pillars,  but  not  attached  or  affixed  thereto  {Rex 
V,  Londonthcrp,  6  T.  R,  377),  and  other|[build- 
ings  erected  in  a  similarly  detached  manner,  have 
been  held  to  continue  mere  chattels.  (Rex  v. 
Otley,  I  B.  &  Ad.  161  ;   Wansborovgh  v.  Ma- 
ton,  4  Ad.  &  El.  884 ;  6  Nev.  &  M.  367) ;  and 
generally,  in  order  to  constitute  such  an  annexa- 
tion as  shall  raise  a  case  of  fixtures,  it  is  not 
enough  that  the  article  has  been  laid  upon  the 
land  and  brought  into  contact  with  it,  but  it  is 
necessary  that  the  soil  should  have  been  dis- 
placed for  the  purpose  of  receiving  the  article,  or 
that  the  chattel  should  be  cemented,  or  dtherwiite 
fastened  to  some  fabric  previously  attached  to 
the  ground.  (Amos  &  F.  on  Fixt.  2.) 

A  tenant  having  a  right  of  removing  fixtures 
must  exercise  it  during  his  term,  otherwise  he 
will  be  considered  as  having  abandoned  it  in 
favour  of  the  reversioner  (Lyde  v.  Russell,  1  B. 
&  Adol.  394) ;  and  therefore  an  executor  or  ad- 
ministrator of  a  tenant  from  year  to  year  should 
take  care  to  remove  or  dispose  of  the  fixtures 
before  the  expiration  of  his  notice  to  quit.  (See 
Lovelass  on  Wills,  Ed.  12,  62.)  £.  A. 


to  thb  editor  of  the  lbqal  guide. 
Case  of  Frost  the  Chartist, 

THE  justice  of  BIS  SENTENCE  CONSIDERED. 

Sir, — The  leisure  of  the  long  vacation  induces 
me  to  refer  to  this  case,  which,  in  my  judgment, 
is  the  most  important  as  regards  the  administra- 
tion of  our  laws  that  has  ever  yet  taken  place. 
Every  one  knows  that  on  the  trial  an  objection 
was  taken,  that  the  copv  of  the  indictment,  the 
panel  of  the  jury,  and  the  list  of  witnesses  had 


Lak  Reporii, 


of  opmt>ii  ftfnong  tnosc  'WhOy  w  tw  MBiutap 
tors  of  the  liiw^  otight  to  ht  masiettof  it  Wbt 
are  we  to  thtnk  of  our  laws,  wh«n  these  vbo  hi 
them  out  to  us  cannoi  come  to  an  ootuBOtt 
opinion  tipon  tb^m  ?  Whf  do  not  the  jaip 
tneniselres  frame  dralte  of  bilia  t»  be  laid  befcn 


pot  been  clelivered  At  one  and  the  same  time. 

The  point  was  reserved  for  the  ophiion  of  the 

fifteen  jadges ;  the  trial  proceeded,  and  the  pri- 

•oner  .was  found  guilty  of  high  treason,  and  the 

sentence  of  the  law  was  pronounced  upon  him. 

The  question  was  afterwards  argued  at  very  great 

length  befbte  all  the  judges,  who  almost  imrac-l  Parhament  upon  stricdy  legid  aobjecll?   Tbet 

diately  made  known  their  decision;  and  that  is'! would  by  these  means  be'ftt  btAler  empM 

the  point  which  appears  to  me  to  strike  at  thejtharr  by  finding  fmlt  with  almost  tveiy  Adof 

loot  of  every  thing  deaf  to  us.     The  judicial ;' Parliament  which  is  brought  before  theiD—vkkii 

dpinibn,  far  froin  being  unanimous,  was,  I  mtist Lit  certainly  is  the  commdn  prattioe of  one  yd^ 

say,  pronouaced  with  ^*  indecent  haste  !"     If  a  on  the  benth  to  do;     Mamtaining,  ts  I  livin 

jury  do  not  agree,  they  are  locked  up  until  they  .shall^  thit  josHee  has  teot  been  dukovttoibe 


iOf  or  at  all  events  for  many  hours ;  and  be  it 
recollected  tiiat  their  opinion  is  asked  upOn  mat- 
ters of  fact,  depending  very  frequently  upon  con- 
ttadictory  testimony:  but  the   opinion  of  the 
Judges  was  requihed  upon  the  law  of  the  landj 
of  which  they  were  supposed  to  be  conversant ; 
but  it  turns  out  that  judges  are,  like  other  men, 
liable  to  disagree.     Did  they^  however,  follow  the 
Isonrse  that  would  have  been  adopted  with  regard 
id  i  jury?     t)id  thty  *'lock  themselves  up  in 
.Mnte  eonv^ient  room  without  meat,  drink,  or 
fikCj^  dladle-l^ht  exce[^edf^  and  so  eiideavouir 
to  reconcile  their  different  opinions  ?     Did  they 
«hew  to  t^e  woild^  that  after  what  is  termed 
f '  soIeiiM)  argument/^  there  was  **  solemn  delibe- 
IBltion?*^    On  ithe  contrary,  that  opinion  was 
luromuigated  almost  instanter ;  and  what  Was  it  ?  ^ 
A  ibajority  of  three  had  decided  that  the  objec- ' 
iion  W4s  valid,  and  therefore  that  the  trial  was  a ' 
ihrce.,   Why  (hen  was  the  prisoner  not  set  at 
liberty  ?     .Why,  by.  sdme  extraordinary  chance, ' 
m  nii|ority  of  three  had  determined  that  the  ob- 
jection, if  good,  was  not  made  in  time  ;  that  it 
4>ught  to  have  been  before  plea  pleaded.     If  it 
liajllieep  macle  hefore  'the  plea  it  would  have! 
gone  fpr  nothing,  as  the  trial  would  have  been 
postponed  and  fre^h  documents  delivered.     Does 
not  ms  %|(iestion  <theii  as  to  "Ume**  betome  a  mere 
quibnie;  and  oug]bt  not  the  prisoner  iii  common 
iexiae  to  have  had  the. benefit  of  the'decisioii  of 
the  majority  of  ^hree,  that  the  objection  was  a 
^ood  objec^tipti?     But  howniqch  it  i^^to  ^e  re- 
vgrett)9^,th|^t  there  should  have. been  such  a  diffe- 
feiiqe   pf  ppii^iou,     purely  judges  are  not  so 
ttilbborn  in  their  judgments  that  the  arguments 
of  each  other  have  no  weight  with  them.    tJpon 
general  subjects,  we  find  them  agree ;  and  ^et  we 
must  fe<4  #?s^6d  tqat  there  is  some  little  'fu>m- 
promise  of  bpinion  between  them.     But  might 
not  this  hpe  been  a  compromise  m  order  to  re- 


prisoner,  I  ako  eonteiid  that  the  want  of  Dniai- 
mity  in  the  judges  has  cast  a  Mot  oa  die  jodidil 
character  that  will  not  be  easily  rsmevaL 

I  remain,  8ir, 
'  Your  very  bbediem  servwt, 

Jinrrrii. 


X. 
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tlikce  the  severity  of  the  punishment,  or,  in  other 
%^brdsj  *5  to  fritter  away  the  law.^  For  heaven's 
«ike,  if  judges  cannot  agree,  \6t  t|s  Mi  hi  n'Kttle 
'^mtndh  sense  to  otHr  Idd,  and  We  sh^I  feeHhat 
V  the  t>bibcHon  "was  a  good  one  the  jprisener 
obi^ht  to  have  the  full  benefit  of  it,  4nd  not  to  he 
ihlelby  l^al  qOibbles  arising  from  inconsistency 


AnvvitFT.'^Wkether'  a  person  ]^iOifidmi 
sfidw^lOTf^mUuiAiovk  U.mUowedttoiO(minst 
for  kit  arm  ^ben^iU-^AnttiULity  .fwrduad 
by  Aparty  hokUng  tbat  ektarmUrMMsik 

This  Miit  was  ihsthoted  to  eel  aside  tn  » 
naity  granted  by  th^- Her.  Hugh  Fiascr,  roAa 
an  Act  of  Piariiament  fur  -raising'  vMotj  ^ 
building  a  new  Rectory  house  to,  or  in  tnist  k 
the  late  Bishop  of  Rochester,  the  Bishop  of  ^ 
Diocese. 

'I'be  bilK  stated  that  the  Re»,  9ugh  fnzfr 
was  the  Hector  ^  of  tlie  parish  church  of  * 
Maryy'Wablw/kh^  KmU  «nd  the  BiAffP^ 
Kochesterwa^^ttCfn^tsf  the  living.  The  Rff- 
tory  hobse  b^n^  in  «  very  dHapidited  stole,  tf 
WHS  thdUghriidnsilble  to  obtltin  an  Act  of  B^ 
Hknient  for  s«de  ^of  'the  present  house,  «"1  ^ 
build  another.  Accordingly,  by  an  Art  rf  ^ 
49  Oco,  3,  intituled  •^ An  Act  to  riMe  tb« 
Rector  of  the  said  Piurish,  for  -the  time  bcff?- 
to  grtoit  hoildiiig  leaijes  x>f  the  "gfebe  landr  lp^ 
longing  to  the  Rectory,  and  to  scti  the  t^ 
present 'Rectory  house  mnd  "gerdte,  end  IsiiM  • 
new  Rtooiy  house**'  The  Rectory  hooK  « 
gar(kn  were  vi^ted  in  the  Revi^Avirf  1W«* 
ftod  Jf/ex«ti{f^'Frtfser,^pon  trest  Ar  ^  ^^ 
the  money  to  tfrise  tlientby'Wn  tft'he'iBTe^  > 
the  Durcliase  of  Maty  or  £xcheqtferMls,asrfir 
plied  towards  builoing  a  new  R^elory  haa^ 
garden,  imd  oiBces;  mA  *H  was  povvM  ^ 
such  new  rectory  home  should  te  hmk  to  ^ 
ssttsfaction'of  the'RssAcjp  ct  Rudhikriat  ife 
time  beiog,  \at  a  >spvifle'  n6t  eMMdHsg- A<^* 
within  a  limited  thnb,  sand  thai  in  ose  the  okv0 
artibg  frokn  the  sab  of  the  ledoiy  hnm  ^ 
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garden  ahooU  &1I  Aoit  o(  and  not  be  solBcient 
to  anBwer  cbe  purpoteft  of  the  act,  the  rector  for 
the  time  beuig  wee  erapowered  to  take  end  re- 
ceire  of  emr  from  any  penon  or  peieoos,  to 
whom  he  sbeuld  gnint  any  lease  or  leaaes  under 
the  said  ad,  any  attm  or  aoina  of  money,  by 
way  of  fine  aa  might  be  neceaaaryy  but  so  a« 
such  fine  ahoiild  not  in  the  whole  exceed  the 
sum  of  £3fiQ0*  Another  aet  waa  paaaed  in 
the  52  Geo.  3.  ibr  enkuging  the  powers  of  the 
said  act,  whic1|  aitar  lecUing  that  the  trustees 
had  sold  the  reetory  house  and  garden,  and  after 
defraying  the  espeaoes  of  the  sale,  and  of  the 
said  act,  invested  the  residue  of  the  money 
aru>ing  thenfrom  in  the  puichase  of  exchequer 
bills ;  am)  also^  with  the  consent  of  the  Bishop 
of  Rochester,  bad  aubaeqtaently  sold  such  ex- 
chequer bille,  and  applied  tlie  produce  thereof 
towarde  deffaying  the  expense  of  building  a  new 
rectory  house,  gaiden,  and  offices,  and  that  the 
said  Hugh  ProHTt  with  ihe-aippeobation  of  the 
Bishop  of  Rochester^  had  granted  and  con- 
tncted  to  grant  buikStig  leases  bf  piH  of  the 
said  glebe  knds  in  f&^vaet  of  direia  persons  at 
reserved  rente,  aaiounting iatlie  whole  to  a  sum 
excoeding  jglOO*  per  annum,  and  had  taken  pra- 
mioQM  or  flnea  antowiting  to  about  j^l^MO. ; 
sad  that  die  buildinjr  oftbe  Aaid  rectoty  hCRise 
bad  been*  praosaded  in,  and  ^eraa  then  vneirly 
completed;  and  that,  towards  carrying  on  the 
said  works,  the  aum  of  £0,100.  or  thereabouts, 
l|sd  been  e]4>ended  ;  and  that  after  toe  applica- 
tion of  the  produce  of  the  exchequer  buM,  in 
which  the  residue  of  the  money  arising  from 
the  sale  of  the  old  rectory  house  and  garden 
bad  been  inveated,  and  the  amount  of  the  aaid 
premiams  or  fines,  there  would  be  wanting  the 
torn  of  je2,000,  or  thereabouta,  to  enable  the 
laid  Hugh  Fnutr  to  carry  the  purposes  of  the 
said  act  into  e^tecution.  It  was  enacted  that  it 
should  be  lawful  for  the  rector  for  the  time  being 
by  bond  or  bonds,  grant  or  grants,  deed  or  deeds, 
or  b^  qome  other  ioetrument  valid  in  the  Uw 
by  him  sealed  and  delivered  in  the  presence  of 
and  to  be  attested  by  two  or  more  credible  wit- 
nesses, by  and  with  the  canseni  of  the  Bishop 
of  Rochester  for  the  time  being%  to  borrow 
toy  such  sum  or  sums  of  money  not  exceeding 
in  the  whole  the  aum  ol  £2,000.,  as  m%ht  be 
necessary  towards  defraying  the  expense  of  the 
act,  and  fpr  finishing  and  .completmg  the  said 
rectory  house,  garden,  and  appurtenances,  in  the 
manner  dirsded  by  the  first  act«  by  the  sale  of 
one  or  more  annuity  or  annuities^  upon  one 
or  more  l\fs  or  Uees^  and  to  secure  the  payment 
of  such  annnity  or  aiMMiities  hf  a  grant  or  charge 
upon  the  ground  rents  reserved  under  the  leases 
then  granted,  or  which  might  be  granted  under 
and  by  virtue  of  the  said  act.  And  it  was 
further  enacted,  that,  if  the  aiuQunt  of  the  ground 


j  rents  should  be  found  insufficient  for  the  purpose 
of  borrowing  the  «aid  sum  of  jE2,000.,  it  should 
I  be  lawful  for  the  rector  for  the  time  being,  to 
i  charge  the  said  annuity  or  annuities  upon  the 
I  rents  and  profits  of  tne  aaid  rectory.  And  it 
was  further  enacted,  that  the  money  to  arise '  by 
sale  of  the  said  annuitieiB,  should '  upon  the  re- 
ceipt thereof,  (subject  to  the  payment  bf  the 
coats,  charges,  and  expenses,  preparatory  to  and 
attending  rm  applying  Ibr  and  obtaining  and 
,  passing  the  act)  be  invested  hi  the  purchase  of 
I  Navy  or  Exchequer  bills,  ia  the  joint  names  of 
the  said  George  Auery  Hatch,  uad  Alexander 
Fraser,  their  executors,  admmistrators,  and  as- 
signs, and  that  such  navy  or  exchequer  bills  should 
(fom  time  to  time  be  sold,  and  the  money  thence 
arising  be  applied  and  4isposed  of  towards  defisay- 
ing  the  expenses  of  finishing  and  completing 
the  said  new  rectory  house,  earden^  offices,  ana 
appurtenances.  And  that  when  and  as  soon  as 
the  said  new  rectory  house,  garden^  and  offices, 
should  have  been  finished  and  completed  to  the 
satisfaction  of  the  Bishop  cf  Roehesterj  for 
the  time  beins;,  a  declaration  m  writing  to  that 
effect  under  the  hand  and  seal  of  tKe  Bishop, 
should  be  a  sufficient  release  and  discharge  to 
the  said  George  Avery  Batch  and  A  lexukder 
Fraser^  for  all  the  monies  which  might  have 
been  applied  by  them  or  by  the  sMHugh 
Fraser t  under  their  authority,  ibr  and  towanis 
the  expense  of  buikling,  finishing,  and  complet- 
ing the  said  new  rectory  house,  gkrden,  and 
omces,  pursuant  to  an  account  thereof  to  be 
by  fhem  rendered  and  approved  ofy  under  the 
hand  and  seal  of  the  Bishop  of  'Rochester  fos 
the  time  being.  And  that  fn  case  thei^  rfiould 
be  any  balance  remaining  in  thd  hands  of  the 
said  trustees,  after  the  purposes  of  tlie  said  act 
should  have  been  carried  into  efi^ct,  it  should  be 
lawful  for  the  Rector  for  the  time  being  to  lay 
out  and  expend  the  same,  by  and  with  the  ap^ 
probation  of  the  Bishop  cf  Rochester  fbr  the 
time  being,  towards  the  makbg  of  permanent 
improvemients  upon  the  rectory  house,  garden, 
and  glebe  lands  of  the  said  rectory.  After  thia 
Act  was  obtained,  the  Rectot  advertised  to  gVaiit 
an  annuity  for  jC2,000.  through  his  sui^eyct 
Mr,  Hogg,  and  required  tendeti  to  be  tnade  {(ft 
such  annuity,  but  no  person  'could  1^  procured 
to  advance  the  money  at  less  than  jE9.  per  cent, 
for  two  lives,  which  was  offered  hj  bne  Mr. 
Hill,  and  was  accepted,  but  on  apphring  to  the 
Bishop  for  his  consent,  his  Loiwifp  thought 
£9.  per  bent,  too  high  urate  6f  interest,  and 
said  that  he  thotight  he  could  procure  bne  Mr, 
Broderip  to  purchase  an  annuity  at  j^.  per 
cent.  This  However  was'  not  done,  and  the 
Bishop  offered  to  become  hitnself  the  purcbaser 
of  the  annuity  at  that  rate,  if*  lower  terms  c6uld 
not  be  procured.    Afr.  Fraser  and  ihe  trustesi 
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appoiatecl  by  the '  act  accepted  this  offer  and ! 
abandoned  that  of  Mr.  Hill;  but  the  Bishop 
was  aware  of  the  difficulty  of  naming  hiroi^elf 
in  the  annuity  deed,  as  the  grantee  of  the  annuity, 
and  he  therefore  proposed  that  it  should  be  granted 
to  hie  son,  the  defendant,  Mr.  Walker  King, 
(then  a  minor)  but  it  being  objected  that  he  was 
incapable  of  binding  himself,  it  was  agreed  that 
the  name  of  Mr.  Venahles  should  be  inserted 
in  the  annuity  deed,  as  a  trustee  for  the  Bishop, 
and  thus  the  matter  was  settled  by  all  the  partiej^, 
and.  by  an  indenture  dated  the  19th  January, 
1813,  and  made  between  the  Bishop  of  Rochester 
of  the  first  part,  the  Rev.  Hvgh  Fraser  of  the 
second  part,  the  Rev.  Avery  Hatch  and  AleX" 
ander  Fraser  of  the  third  part,  and  Thomas 
Venables  of  the  fourth  part.  The  Bishop,  it 
was  witnessed^  pursuant  to  and  by  force  and 
virtue,  and  in  exercise  and  execution  of  the 
power  and  authority  to  him  given  or  reserved 
by  the  act,  did  consent  that  the  said  Hugh 
Fraser  should  borrow  the  said  sum  of  £2,000. 
from  the  said  Thomas  Venables^  for  the  pur- 
poses of  the  said  act,  by  the  sale  to  him  of  an 
annuity  of  £170.  for  the  lives  of  two  sons  of 
the  Bishop,  and  the  life  of  the  survivor. 

And  it  was  fuTther  witnessed  ihat,  in  con- 
sideration of  £2,000»  paid  to  the  said  Avery 
Hatch  and  Alexander  Fraser  by  the  said 
Thomas  Venables^  the  said  Hvgh  Fraser  did 
give,  grant,  bargain,  and  sell  and  confirm  unto 
the  said  Thomas  Venables,  his  executors,  ad- 
ministrators, and  assigns,  one  annuity,  or  clear 
yearly  rent  or  sum  of  j£l70,  to  be  paid  and  pay- 
able for  and  during  the  lives  of  the  said  two  sons 
of  the  Bishop,  and  the  life  of  the  survivor  of 
them,  and  to  be  charged  and  chargeable  upon 
and  yearly  issuing,  and  payable  out  of  all  and 
singular  the  rents  reserved  by  the  several  build- 
ing leases  then  already  granted  in  pursuance  of 
the  said  acts:  and  the  said  Hugh  Fraser  charged 
the  said  ground  rents,  and  also  the  rents  and 
profita  of  the  said  rectory  of  the  parish  and  parish 
church  of  St.  Mary's,  Woolwich,  with  the- pay- 
ment of  the  same  annuity.  On  the  20th  January,  | 
1813,  Mr,  Venables  executed  a  Declaration  of 
trust  of  the  annuity  in  favour  of  the  Bishop, 
and  in  the  year  1820  assigned  over  the  annuity 
to  his  son^^the  said  Walker  King,  The  Bishop 
died  in  1827,  and  the  annuity  was  paid  by  Mr. 
Hugh  Fraser  till  the  time  of  his  death,  which 
took  place  in  1837,  when  the  present  plaintiff, 
Mr,  Greenlaw f  Was  instituted  to  the  living,  4nd 
be  finding  that  a  great'  portion  of  the  income 
arising  from  the  Rectory  was  absorbed  in  paying 
this  annuity,  he  refused  to  pay  it,  and  -filed  the 
present  bill  against  Walter  King,  the  annuitant 
and  the  representatives  of  Mr.  Venables,  who 
had.  also  .died.  The  bill  alleged  that  £2,000 
was  an  inadequate  price  for  the  annuity,  and  sub- 


mitted that  under  the  circumstances  aferaaid  xte 
plaintiff  ought  to  be  relieved  ixon  further  paring 
it,  and  that  the  indenture  of  the  19tb  Januaiy. 
1813,  ought  to  be  delivered  up  to  bt  ctoctiitu. 
and  prayed  that  it  might  be  dedared  that  tu 
grant  of  the  annuity  was  fraudulent  ind  TM.d, 
and  that  it  might  be  set  aside;  and  thtt  it  oiigltt 
be  declared  that  all'sums  which  had  been  (muIm 
account  of  the  annuity  ought  to  be  cotifidefedii 
applied  in  or  towards  satisjfaction  tod  ditchv^ 
first  of  the  interest  and  then  of  the  pnacipal  of  lac 
said  sum  of  i^2,000,  or  of  so  nmch  thereof  u 
from  time  to  time  remained  undischaiged,  ind  titii 
an  account  might  be  taken  for  the  pnpoM  of  as^ 
certaining  whether,  according  to  the  dedaiiu-t 
aforesaid,  any  thing  and  what  remained  doe  in  re- 
spect  of  the  said  sum  of  ^2,000  and  ioteresi,  afo 
if  upon  the  taking  of  such  accotmt,  it  abooU  be 
found  that  by  means  of  such  several  susu  to  ^ 
in  respect  of  the  said  annuity,  the  whole  of  t^esaiit 
principal  sum  of  i!2,000,  together  with  iatcrest 
for  the  same,  had  been  satisfied  and  discharctf, 
then  that  the  plaintiff  might  be  relievedlroB  idt- 
ther  paying  the  said  annuity,  and  (hat  tbe  sas 
defeadanta  might  be  decreed  to  deliver  up  i«  tbr 
plaintiff  the  indenture  of  the  19th  Januai|,  UiX 
to  be  cancelled;  but  if^  o»  the  takiag  of  tak 
accounts,  it  should  be  found  that  any  tluegsiL 
remained  due  and  owing  in  respect  of  the  tea 
principal  sum  of  j62,000.and  iolcrcst  thcma, 
then  on  payment  of  what  might  be  so  found  to  b 
due,  the  plaintiff  might  be  rdieved  bom  fivtiv 
paying  the  said  annuity,  and  thai  the  said  a^ 
fendants  might  be  decreed  to  deliier  up  to  tk 
plaintiff  the  said  indenture  to  be  ca&oeUed.  H 
was  admitted  by  the  defendant  Jftnf  in  bis  » 
swer,  that  the  payments  made  in  reaped  of  tbe 
annuity  would  together  amduntio  more  tha 
£2,000  with  interest  from  the  time  of  gaom 
of  the  annuity ;  but  he  inaiatod  upoa  the  ks^ 
of  time  and. acquiescence  on  the  part  of  thf  pR* 
decessor  of  the  pjaiiitiffi  as  grounds  to  disaai  vs 
plaintiff's  bill,  and  submitted  to  any  inquiiytli' 
Cotirtahould  direct. 

Mr.  Pemb^rton^  for  the  plaiotiff,  did  atf 
charge  the  Bishffp  wilh  aov  fraud,  and  eMteoiei 
tbat.the  Bishop^  wna  lotaUy  preduded  fnafm^ 
chasing'  the  annuity.  consisteDtly  with  the  poixf 
of  the  law  and  the  prioctpka  and  luki  <^  '-^ 
Court  regarding  Tru^ess^  which- chswftff  v* 
Bishop  filled  in  the  present  ets»m  a  pn-en's*' 
degree,  and  cited  Graiter  r.  Mu^U  <tt)i  vhot  a 
person  had  entered  into  an  t^gnemcntfertbepv- 
chase  of  land,  which  was  fomeriy  ptft  ^  ^ 
glebe  of  a  Rectory,  and  had  beeahsfece  »U^ 
the  redemption  of  the  land  tax,  and  the  Ccc^ 
held  upon  the  general  rule  in  eqoitji  that  ^ 
man  cannot  place  himself  ^^  m/m/io"  *■ 


(«r)  3  Buss.  4Sft. 
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hich  his  inter&st  conflicts  with  his  duty^ 
:at  the  purchaser  was  not  bound  to  complete 
is  purchase,  it  appearing  upon  the  prior  sale  for 
le  redemption  of  the  land-tax  the  Rector  was 
imself  the  actual  purchaser,  and  made  use  of  the 
ame  of  his  Curate  in  the  conveyance. 

Mr.  Richards f  for  the  defendants,  relied  upon 
ngth  of  time  and  the  acquiescence  of  Mr,  Fraser, 
>  sufficient  grounds  to  warrant  the  Court  in  dis- 
iissing  the  bill ^ he  cited  Chamjnonv.  Righy{h), 
fouard  v.  Ducane  (c),  where  Lord  Eldon  held 
mt  Trustees  who  had  a  power  of  sale  or  exchange 
ith  the  approbation  of  the  tenant  for  life,  might 
W  to  or  exchange  with  the  tenant  for  life  him- 
.If;  and  in  such  a  case  the  tenant  for  life  stood 
1  i  relation  to  the  property,  and  to  the  person 
I  remainder  very  analogous  to  that  of  the  late 
i^ctor  in  this  case,  and  he  insisted  that  though 
trustee  for  sale  cannot  purchase  from  himself, 
tt  it  had  not  been  determined  that  a  trustee 
uinot  purchase  from  his  cestui  que  trust. 

Lord  Langdalb  said,  it  was  manifest  that  the 
i^hop  had  a  nnost  important  duty  conferred  upon 
im  by  the  Acts  of  Parliament.  He  was  not 
nly  to  protect  the  right  of  patronage  vested  in 
ie  see  and  iu  interests^  but  also  the  Rectory 
od  its  interests,  as  well  as  the  interests  of  all 
iture  Rectors.  The  Bishop,  by  the  course  he 
i^d  adopted,  had  made  himself  an  interested 
arty,  and  though  it  was  not  done  with  a  view  to 
ike  any  sinister  advantage,  yet  when  a  person 
V  placed  in  a  fiduciary  situation  he  was  not 
ilowed  to  contract  for  his  own  benefit.  The  im- 
ossibility  of  determining  the  advantage  derived 
\  each  particular  case  had  been  the  cause  of  the 
lie.  In  ex  parte  Bennet,  (d)  Lord  Eldon  ex- 
lained  the  principle  of  the  rule  upon  which  pur- 
iisses  by  trustees  of  the  trust  property  are  set 
nde,  aod  he  did  so  in  that  case  because  Lord 
lOssLTN  had  aaid  more  than  once,  that  to  affect 
^e  sale  the  trustee  must  make  an  advantage,  but 
At  was  not  Lord  Eldon'b  opinion.  **The 
riDciple,"  hii  Lordship  said,  <*is  deeper;  vix. 
i&t  if  a  trustee  can  buy  in  an  honest  case,  he 
^j  in  a  case  Iwving  that  appearance ;  hot  which 
om  the  infirmity  of  human  testimony  may  be 
rosdy  otherwise:^  and  upon  this  principle  I 
KKt  decide  this  case.  I  am  therefore  of  opinion 
i>t  the  transaction  cannot  stand ;  and  as  the 
nncipai  and  interest  has  boen  paid  by  the  money 
iceived,  the  Amuily  must  cease,  and  the  deed 
>ust  be  give»  op  to  be  cancelled.  Time  only 
cgtn  to  run  aganutthe  pkuotiff*  from  the  period 
e  beeame  rector,  and  he  has  committed  no 
ichcs.    Costa  to4»e  paid  by  the  delsndants. 


(()  1  Raso.  Sc  Myl.  dd9. 
W  10  Yea.  381. 


COURT  OF  QUEEN'S  BENCH— 7aJi.  17.. 
Sittings  in  Banco* 


BOSANQUBT   V.    RaINSFORTH. 

Joint  Stock  Banking  Companies — Prac- 
tice— Construction  of  7  Geo.  4.  c.  46, 
<f.  12, 13,  {a)  ^  What  is  the  proper  course 
to  be  adopted  for  obtaining  execution 
against  Proprietors  of  Shares. 

In  this  case  a  rule  nisi  had  been  obtained 
against  certain  individuals,  calling  upon  them  to 
shew  cause  why  a  suggestion  should  not  be  en- 
tered upon  the  roll  for  the  purpose  of  making 
them  chargeable  as  private  and  separate  Indivi- 
duals, and  why  execution  should  not  issue 
against  them  as  proprietors  of  shares  returned  to 
the  Commissioners  of  Stamps,  upon  a  judgment 
obtained  in  an  action  against  the  registered  offi- 
cers of  the  Company. 

Judgment  had  been  obtained  against  the  de- 
fendant as  the  registered  public  officer  of  the 
Leamington  Joint  Stork  Bank, 

Lord  Dbnman  this  day  gave  the  judgment  of 
the  Court,  and  observed,  It  was  admitted  that 
according  to  the  Act  of  Parliament  this  personal 
liability  could  only  be  created  by  the  interposition 

(a)  B.  12, "  AU  and  every  Judgment  and  jndgmeBtf  , 
decree  or  decrees,  which  shall  at  any  time  after  the 
pa>8insr  of  this  Act  be  had  or  recovered,  or  entered  up 
as  aforesaid  in  any  action,  suit,  or  proceediogA  in  law 
or  equity  against  any  pabllc  officer  of  any  siich  eo^ 
partnership,  sliall  have  the  lilce  effect  and  operation 
upon  and  against  the  property  of  any  such  co-partner- 
ship, and  upon  and  agaiust  the  property  of  every  such 
membe/  thereof  as  aforesaid,  as  if  such  judgment  or 
Judgments  had  been  recovered  or  obtained  against 
such  co-partnership." 

8. 13, "  Execution  upon  any  judgment  in  any  action 
obtained  against  any  public  officer  for  the  time  being 
of  any  sndi  corporation  or  co-partnership  carrying  on 
the  tmsiness  of  banicinff  under  the  provisions  of  this 
Act,  whether  as  plaintiff  or  defendant,  may  be  issued 
against  any  member  or  members  for  the  time  being  of 
such  corporation  or  co-partnership  ;  that  in  case  any 
such  execution  against  any  member  or  members  for 
the  time  being  of  any  such  corporation  or  co-partner- 
ship, shall  be  ineffectual  for  obtaining  payment  and 
patiftfaction  of  the  amount  of  such  Judgment,  it  shall 
be  lawful  for  the  party  or  parties  so  having  obtained 
judgment  against  such  public  officer  for  the  time  being 
to  issue  execution  against  any  person  or  persons  who 
was  or  were  a  member  or  members  of  such  corporation 
or  co-partnership  at  the  time  when  the  contract  or 
contracts,  or  engagement  or  engagements  in  which 
such  judgment  may  have  been  obtained,  was  or  were 
entered  into,  or  became  a  member  at  any  time  before 
such  contracts  or  engagements  were  ezeented,  or  waa 
a  member  at  the  time  of  the  judgment  obtained :  Pro- 
vided always,  that  no  snch  execution  as  last  men- 
tioned shall  be  issued  without  leave  first  granted,  on 
motion,  in  open  court,  by  the  court  in  which  such 
judgment  shall  have  been  obtained,  and  when  motion 
shall  be  made  on  notice  to  the  person  or  persons 
sought  to  be  charged,  nor  after  the  expiration  of  three 
years  next  after  any  such  person  or  persons  shall  have 
ceased  to  be  a  member  or  members  of  such  eerpdratlon 
or  co-partnership.^ 
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of  ifaeCpurt ;  and  the  quocinn  jiMi  whethwr  aipch 
iotcrposiuon  ought  to  be  e$Rict«d  io  the  manner 
proposed  by  tbe  rule,  or  in  the  form  of  a  scire 
facia**  It  was»  in  fact,  a  questiw  in  what  man  • 
tier  new  parties  were  to  be  placed  upon  the  re- 
cord, which,  aeeordiiig  to  anteeedent  liaaget  must 
be  hf  $cw^f€uciM^  the  proceeding  by  suggestion 
being  only  appropriate  tp  the  introduction  of 
collateral  facta*  as  the  change  of  name  or  j^th 
of  purti^s.  No  party  oiight  to  be  cha^e^ie 
|vith  any  liability  without  nill  notice  and  9ppof^ 
l^unity  of  defeu^iing  himself,  and  this  coul(l  pio^t 
efl^ctu^Iiy  l>e  done  upQp  a  lare  facias^  Ip 
fimrtlett  v.  P^tlan4a{b)  it  yas  d^ten^iined 
IJbat  if.  an  Act  of  Pa^li4mpnt  i^pthor^  ibp 
pMlJki^g>)a^  offipjer  of  ^he  Company  a  nominal 
jcfewwRt,  and  ,^nablf^  the  plaintiff  tp  take  Qut 
ei^ecutipn  against  the  individual  partners  as  l^eing 
the  real  defendants,  it  is  iiec^ss^ry  that  h^  sjioiiia 
m  9om0  way  hi^ve  she  authority  of  th^  Court 
Ji^fore  )ie  can  have  such  ex^cutipo*  A  ^drp 
facias  is  the  iisuajl  course  in  such  caspH.  A 
MUgg^^ii^  is  f^pplidibli  f^y  to  iP(dla|er.al  facts 
iJfc(M9g  o|)i^r  psr^i^s  tbw^.  those  uppn  tl^e  ifpr 
fB^y  and  t^st  was  not  the  point  iu.BariUft  j, 
JF^t]imil^frTrfi^k  disibarged. 


Tiwa;^  C*  Jftwd  th^  tli«  oolj  f^ 

waS|  whethirr  (l^e  x^s^Jvitipn  o(  th«  diitdors  canx 
withid.the  qpecatipn  .of  |he  $tampAct.  Tkre 
is  no  evidence  ^  s^ipvr  that  the  j^laiaiiffvsi 
present  wh^p  |ii^  r^ol^tipn  was  insde  sod  sigi^, 
nor  is  he  #  p^rty  to^  it*  and  we  ajie  of  opioko 
tbi^t  tbe  re^JiiMqp  .  of  the  Attocistioo  dui  w; 
come  withip  the  terms  of  the  Stsmp  Act,  a^ 
tberf(foff»  bud  1^1^  prqpeily  reGeiyed  m  evideccc, 
aU^t^k  HnsiiJifiipe^  ;  .arid  that  the  other  <pir 
tion  had  been  properly  refemd  ^  die  joij»  riil 
whose  findii^  upon  it  there  was  no  jast  grwii 
for  beiitg  dis^Misfied-^mie  disf^aiged. 


>••  ■  I 
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COURT  OF  COMMON  PIXAS— /rm  1. 
SiHings  in  Banco. 

HAVomon  v,  B^iHt  and  atioth^n 
.  Sta)|!^ — Agiieement— Practice — ENTRm 
in  the  Books  of  an  Association. 

'The  plaintiff,  who  had  been  sedretaiy  to>the 
Brighton  and  Sussex  Zooloffihdl  AssodlaHonf 
Jj^i^ught  this  action  against  the  def^ndAnts,  who 
jvffe  two  of  the  directors,  for  ^0,  the  alleged 
amoont  due  to  hna  for  four  weeks'  ssdary  «t  £6 
a  week.  The  defendants  pleaded  non  assumpsit. 
J..  The  books  of  the  Association  were  pi'oduced, 
in  wliicb  were  found  the  following  entry :  ^*  ke- 
«olved,  that  J.  flaughton  be  secretary,  at  a  salary 
.of  sS5  per  ireek^**  iirhich  was  signed  by  the  de- 
^en^c^nts.  'This  w^s  refused  on  the  pfirt  of  the 
defendants  .to  .bexeceived  as  evidence,  it  being 
contended  that  it  was  an  agreement,  and  could 
not  be  f^oeivedf  withotit  a  stamp. 

The  pls^^ti^  Jis4  a  v^dibt  %  the  Amount 
idjitined. 

lilr.  Manseii  aftetwaids  obtsdited  a  rule  nisi 
for  a  ,new  trial,  on  the  grounds  -1st,  that  the 
j)eftolu,tipn ,of  the  Company,  by  wWcfc'the  plaintiff 
^W  Appoint  secretary,  was  nqt^nissible  {n 
jevidence  from  the  want  of  ayi  agreement  stamp ; 
and  ^ni,  that  the  jurjr  oufi|ht  to  have  found,  upon 
the  evidence,  (hat  the  .plaintiff  was  discharged 
.W^ce  it)m  period. fpr  wjiich  he  claipi^  remu- 
neratioD. 


(ft)  1  Bars.  A  Alt  704. 


COURT  OF  EXCHBQUElt-J»iM  16. 
Siitings  in  Banco. 

Page  v.  Thomas. 

Joint  akd  siEVEiiAL  Promissort  Nen- 
Evidbnce  —  CoMPBrkKCY  ^  one  of  ^ 
makers  of  a  Promissory  ffute,  ivho^emi 
SvKETYjor  the  others,  to  be  a  WrrjiB?  r» 
frote  toe  making  of  the  Note  by  aU  tk 
makers'. 
This  was  an   action   against  Ae  defea^ 

Stephen  ThorhaSf  by  tlie  payee  of  the  Mbvbi 

note: 

<•  HaiMlbwIwest,  May  9,  \9S^ 
'>Tw<^^  'iBOnths '  after  dkte^  we  jc£«tlr  d 
severally  promise  to  psDy  Heorge  Ptige  or  of^« 
£100,  with  lawful  interest  at  £6  per  cat  p^ 
annutn>  value  received.      SrtPBfll  TmsatA, 

J.  A.  Alun, 

"Witness— Ja^«$  Tbohas.'* 

At  the  trial  the  witness  Jamot  noatsi  ^ 
nied  -)ri^  signafutey  and  John  Jmkbu,  ^md 
the  tnakers  of^the  note,  was  oiUed^  «bo  pnFi^ 
on  the  vdit'difB  the  signing  of  ske  nosehfii 
the  miners;'  and  that  hittself  wsA  /«  A.  Aik* 
signed  it  as  sureties  for  the  delnidKBt4 

•The  jury  found  a  verdict  for  the  ^hasSai  tt 
£125,  principal  and  interast,  ksve  faeiag  ^ 
served  to  the  defendant  Io  move  to  cater  a  m- 
suit.  • 

Mr.  Ewms  accordingly  obiwed  •  r«ls  inn. 

Mr.  Wih&m  mow  sifowed  •  eauso  i^aiart  thi 
rule,  and  <^ohtettded  that  thovfidefeioa  of  s  wff* 
on  aprot^issorymete  hs4*been'iiipmu<db  laotnH 
to'  pny^e  fhe  hafld#rieiR|['df  tbe  dAiaiinr,  ^ 
was suedasth^f^ndpaloii'llNitfaae BBSS,  lit 
cited  rorA  v.  BlM,  in^' y^kiam  Ao  j^seai 
calledT.  8.,  bne'«#'lHe=  n«Blbm*of 'theaote.  « 
itncefti^eMed  bankrupt,'  <#boiadeiiovki%erf  ^ 
own  and  pfoved'ihe  defMani^  sigaitne  «d  ikt 
note, -and  it  vrns  reeolvod  tnoo  tin  sBCknii«/ 
LockhoHif.  emft«»s  (d>.aial  T^  S.  u^ht  •» 
be  dtowed  to  -be  anildaia  to  piwe  the  b»^ 


(a)  6  Man.  &  Selw.  71. 
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ntin^  of  th0  MenimH  to  the  note,  and  the 
ason  givetx  Was  that  if  the  plamtiffs  fecoveved 
:ainst  the  defeadant^  T.  S.  would  be  liable  to 
m  for  contribntion ;  or  if  thev  ikiM  in  the 
tion,  they  Tnight  resort  fo  T.  S.  for  the  whole, 
id  then  T.  9  would  be  entitled  to  contribution 
)tn  the  defendant :  to  that  qndcunqtie  vid 
.  8.  stood  indiflTerent. 

Lord  Abinobii. — Does  this  esse  apply  here? 
^efe,if  the  plaintiff*  recoters,  the  witness  will  be 
sc!i«rged  from  liabilitj. 

Mr.  Wilson.    This  witness  ia  only  a  turety, 

Mr.   WilHam^  followed  on  die  same  aide, 

ntending  that  as  a  eo  liespaosef  might  be  called, 

tnigla  one  who  wouM  be  liable  om  a  note 

ider  a  certain  state  of  things— *-JBa//er'e  N,  P.  C 

'1%^,  and  HaU  t.  Cnrzwi,  9  B.  andC.  646. 

Mr.  Evun9  distinguished  the  case  of  co*tres- 

L<»er8  from  oo*-sttretics,   on  the  ground  that 

ere  was  no  right  of  contribution  between  them. 

Ijord  ABijtiavii  gave  judgaaent,  and  said,  it 

» tlie  epinign  of  the  Court  that  the  evidence 

ihfl  witness  looe  admUtible  in  the  same  man- 

T  as  the  evidence  of  the  indoraer  of  a  bill  of 

cbaitge  is  admissible  ia  aa.  action  against  the 

ceptor,  the  witness  is  presumed  to  stand  in* 

tiereot.--^i{«le  duehtttged. 

COURT  OF*  BXGH£QUBft  CHAMJUm 

Appeali  fif^dm  iht  CauH  iof  Sxoheqmir, 

VYsa  v-'WaxBriBLo. 
wiHkfsT^jPrmaHee^Pl&ading — Oavenant 
t$  effect  a  lAfk  PoHey  0f  InmroMca,  and 
soe  io  g9  bejfimd  ih§  Umiie  vf  Emifif*^ 
oithreaeh  Deckuftiti^n^  nmtt  aiMr  UuU  the 
Defendant  had  fkfUee  iff  the  FoUng  having 
been  iffecUd^^ar  of  iU  tmiioMaa  a  Cot^ 
ditioH  np&n  90hich  the  brmck  i$  amgtd.  • 
This  was  -an  appeal  from  the  decision  of  the 
iort  of  EseiiiBqaer,  in  whioh  the  •defendant  had 
rerdict  on  dettunea. 

By  m  iiideDtai«9  dated  the  ^  March,  1827, 
!  defendant,  Edward  Gibbon  Wake€eld,  entersd 
0  a  covcnans  with'Um  plaiiiliff  that  ha'would  at 
r  time,  lit  the  ss^uast  •of  the  pkuatiff,  appear  at 
f  office  "for  4tiswaBiie  of  ltve8<  withia  toe  bills 
aiortaKtyi'or  4iefeve  >tka  a§ints  of  any  aueh 
ee  in  4he  eettairy  ;  where  he  might  happen  to 
readiBg,  <or  happes'to  be,  and  then  aiui  thaie 
l)r  saswer  saeh  ^cetionr  as  might  be«requlred, 
icemiag  the  state  df  his  health,  to  enable  the 
intiff,  if  he  ahouhl  think  proper,  Io  'inaufe  the 
eodant'e  life ;  and  aboald  net  aftavwarda  do« 
as  far  as  -wkh  Urn  shoidd  b^,  permit  to  be 
le,  any  act,  deed,  matter,  ^orthmg  whatsoever, 
ereby  any  such  iosoimnoe  might  be,  or  become 
1^1  or  be  pwjudiced  ormJedsd  Vk  any  aMmier 
wtoeTcr. 


In  pimuance  of  thia'eowHwnl,  the  dsfcMant 
did,  on  the  8th  March,  1827,  appear  at  the 
Rock  Insurance  office,  London,  where  the  vlahi^ 
tiff  insttred  his  life  for  iCdOOO.  at  an  annuarpre- 
miura  of  £d  1 .  )7t  #i<f--ihe  poKcy  eoMiained  the 
usual  proviso,  that  in  case  the  insured  should  go 
bevond  eertaki  limits  of  Europe  itshouM  become 
foid. 

The  defendant  subsequently  went  to  reside  at 
Caitmla,  in  North  Amiriemf  beyond  the  liuiita 
of  Europe,  by  which  the  policy  had  become 
void,  and  the  plaintiff  brought  his  action  againat 
the  defendant  for  breach  ei  covenant. 

The  defendant  demuned  to  the  deolaration  fer 
the  want  of  an  averment,  that  the  defendant  had 
notice  that  the  policy  had  been  eAeted,  awd 
that  it  contained  sueh  a  condilkm  fer  aMidaig  ll 
void* 

Upon  this  demmnw  the  defendant  had  jodg- 

j  men^  Lord  AUnger  stated  the  <rule  to  be,  that 

when  a  party  stiouktea  to  do  a  cewain  thing  hi 

I  a  certain  specified  event  which  aieiy  beeomte  known 

I  to  him,  andwkh  which  he  eaa  make  himself 

acquaioied,  he  ia  not  entitled  to  any  noHee  ;  berl 

when  it  ia  to  do  a  ^iaff  which  lies  within  Ifhe 

peculiar  knowledge  of  tba  ojipoaite  party,  theli 

notice  ought  \o  be  giaen  to  him* 

FAjnuLf  fl.  esppraasad  bia  ^doubts  anaiifthia 
question.  He  ooosiderad  the  Keneral  rule  to  be, 
that  a  paity  ia  not  entitled  to  notice  unlsos  he 
has  agreed  ibr  it  ^  tboi^  them  eto  eaaea  where 
the  law  requiras  that  he  should  hava  noti^  and 
be  thought  tfaia  to  be  one^  thoea  cases*  There 
ia  eertaialy  aolioa  ,by  the  pUuatiff  to  the^hfen- 
daat  of  hia  inteution  to  effect  a  policy,  hot  no 
notice  that  the  policy  taoa  effected^  or  of  the 
eoadltioas  of  saoli  policy  aa  applied  to  the  oov^ 
nant  of  the  dcfeadaat,  for  iweaok  of  which  the 
action  was  brought* 

Mr*  f/earfaraaa  supported  die  appeal  ^  bat 

The  Court  stopped  the  arguniBnt,  being 
dearly  of  opinion  that  the  averment  of  notice 
was  oeosssory,  and  that  no  such  averment,  orany 
thing  equivalent  to  ft,{waafound  in  the  declaraliQB* 

Judgment  of  the  Court  below  affirmed* 

EXAMINATION  OF  ABTICLED  CLERKS* 
.  MiottABUus  Tarm,  1840. 
The  number  of  applicants  for  admission  is  154* 
Teatimooiala  imist  be  left  l»s&re  the  9th  No- 
vember* 
Tb^  day  of  Examinatbn  is  not  yet  fixed* 

3  &  4  Vict.  Cap.  96.  ' 
An  Act  for  the  MegukUian  of  the  Duties  of 
Poetage.   . 

(jCofdinuedfrom  p.  320.) 

26.  And  be  it  enacted,  that  the  Commissioners 
of  Excise,  or  such  penon  or  persons  aa  the  Corn- 
missioncia  of  her  Majeaty'a  Treasoiy  ahaUdiieeli 
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bIhiU- came  to  be- provided  such  moulds,  frames^ 
or  iastnimfints,  or  raachiiiery  or  parts  of  mar 
irhineryi  as  may  be  necessary  for  the  making  of 
paper,  to  be  used  as  covers,  or  envelopes,  or 
atanips,  and  to  receive  the  impression  of  the  dies, 
plates,  or  other  inslrumeBta  which  have  been  or 
.bImII  be  provided,  made,  or  used  by  or  und»  the 
direction  of  the  Commissionefs  of  Stamps  and 
Taxes,  or  of  any  other  person  or  person^  legally 
MthoEizcd  m  that  behalf,  for  the  purpose  of  ex- 
'presaiDg  or  denoting  any  of  the  rates  or  duties  of 
;po8tag!B  which  are  or  shall  be  directed  to  be 
charged  imder  or  by  virtue  of  the  authority  con- 
lajUMd  in  ihe  said  raotted  Act  of  the  last  Session 
of  Parliament,  or  under  this  Act,  which  paper 
lahall  bave  such  distinguishing  words,  letters, 
iigiifeSt'inarks^  lines,  threads,  or  other  devices 
woiiked  into  or  visible  in  the  substance  of  the 
same  as  the  said  CSonmissioners  of  Exeise,  or 
aach  other  person  or  persons  so  directed  by  the 
Commissioners  of  her  Majesty's  Treasury,  shall 
from  time  to  time  order  and  dbect ;  and  it  shall 
be  lawful  for  the  said  Commissioners  of  Excise 
or  other  person  or  persons,  from  time  to  time  as 
tbey  ahaU  see  fit,  to  alter  or  vary  any  such  #ords, 
•lettm,  fi^reS)  marks,  lines,  threads,  or  other 
4device8,  either  by  the  removal  of  any  of  them, 
•and  sttbstitttlion  of  other  words,  letters,  figures, 
marks,  Unes;  threads,  or  other  devices,  or  by  any 
•change  in  the  position  or  arrangement  thereof; 
and  idl  such  moulds,  f  nmes,  or  instruments,  ma* 
ehinery  or  narts  of  machinery,  shall  be  provided, 
and  au  such  paper  shall  be  made  and  manufac- 
tured, under  such  regulations,  and  by  such  per- 
aon  or  persons,  as  the  said  Commissioners  of 
Excise  or, other  person  or  persons  as  aforesaid 
shall  firom  time  to  time  appoint  or  contract  with 
for  that  purpose ;  and  all  the  said  moulds,  frames, 
or  instruments,  and  machinery  or  parts  of  ma- 
chinery, shall  be  kept  by -such  officer  or  officers 
or  other  person  as  the  said  Commissioners  of 
Excise,  or  other  person  or  persons  directed  by  the 
Commissioners  of  her  Majesty's  Treasury,  shall 
appoint;  and  all  the  paper  so  made  shall,  as  the 
same  is  required,  be  delivered  over  to  the  Com- 
aftiasioners  of  Stamps  and  1  axes,  or  to  such  officer 
or  warehouse  keeper  as  such  last-mentioned  Com- 
missioners shall  direct  to  receive  and  take  charjge 
of  the  same. 

.  27*  And  be  it  enacted,  that  all  contracts  and 
Agreements  to  be  entered  into  by  the  Commis- 
sioners of  Excise  for  or  relatinsr  to  the  supply  of 
any  such  paper  as  aforesaid  shall  be  made  in  the 
name  of  the  Secretary  for  the  time  being  to  the 
said  Commissioners,  and  his  successors  in  office, 
for  and  on  behalf  of  her  Majesty,  her  heirs  and 
successors. 

38«  And  whereas  the  Commissionen  of  Excise 
have,  under  the  ordcn  and  directions  of  the 
OoaMmaiionenof  herMojeaty's  Tnasuiy^*  con- 


tracted tvrith  certain  peraons  for  the  QnofiKCoM 
and  supply  of  and  have  supplied  to  the  ^msob^,^ 
sioners  of  Stamps  and  Taxes,  for  pottage  esvfeH 
lopes  and  covers  and  stamps,  certain  qautiun  j^ 
paper  made  and  manufactured  with  ceitsin  votua, 
letters,  figures,  marks,  lines,  threads,  or  ^^o. 
worked  into  or  visible  in  the  substanee  of  •sit 
paper,  according  to  the  aamples  ibcrtof  aaao*^ 
to  snch  contracts ;  be  it  enacted,  thtt  sU  uit 
paper  so  made  and  aopplied,  or  which  hero^ 
shall  be  made  or  supplied  undo*  any  sach  o» 
tract  or  contracts,  shall  be  deemed  nd  tikea  h 
be  paper  subject  to  and  the  same  shall  be  sofeva 
to  aU  the  enactments  and  provisions  of  tfaii  aa 
in  the  same  manner  aa  if  the  aame  kid  ba 
made  and  supplied  under  the  eoactaieifti  w 
provisions  herem-before  contained. 

29.  And  be  it  enacted,  that  if  any  penoc  ^ 
make,  or  cause  or  procure  to  be  nwie,  or  »i^ 
aid  or  assist  in  the  making,  or  diall  kiio«ng{(i 
have  in  his  custody  or  possession,  not  bdae  ^ 
gaily  authorised  by  the  Commissioneis  d  Li 
cise,  or  other  person  or  persons  appoiotf^  li 
the  Commissioners   of  her  Majesty *s  Traca*} 
and  without  lawful  excuse  (the  proof  wbe» 
shall  lie  on  the  person  accused),  any  monu 
frame  or  other  instrument  having  thereia 
words,  letters,  figures,  madES,  lioes,  or  d« 
peculiar  to  and  appearing  in  the  sobstanft  d 
paper  heretofore  or  hereafter  to  be  provided 
used  for  postage  covers,  envdopes,  or  staaipi. 
any  machinery  or  parta  <^  machinery  ibr 
any  threads  into  the  substance  of  any  p^ 
any  such  thread,  and  intended  to  imitate  « 
for  such  words,  letters,   figures,   maiki, 
threads,  or  devices ;  or  if  any  petsoo,  except 
before  excepted,  shall  make,  or  cause  or 
to  be  made,  or  aid  or  assist  In  the  makisg, 
any  p^per  in  the  subataoce  of  whidi  sbu 
worked  or  shall  appear  viaiUe  may  voids, ' 
figures,  marks,  lines,  threads,  or  other 
peculiar  to  and  worked  into  or  appeannf  ntf 
in  the  substance  of  any  paper  henioliDce  or  M 
after  to  be  povided  or  used  lor  postage  era 
envelopes,  or  stamps,  or  any  part  of  sack  *^ 
letters,  figures,  mmk^  line%  tht—ds,  or  ^'^ 
devices,  and  intended  to  imitate  or  psss  i:  ^ 
same;  or  if  any  peraoo,  excepi  aa  bctorc  eex^ 
ed,  shall  knowmgly  have  in  Us  casaad^  or  pa 
session,  without  lawful  excuse  (the  proof  wboa 
shall  tie  on  the  person  aocuaed},  any  p^Mr«^ 
ever,  in  the  substance  whereof  shall  be  wode^ 
appear  visible  any  sock  words.  Inters*  i£^ 
marks,  lines,  thrms,  or  devtcea  as 
any  part  of  such  word^  letters,  figincs, 
lines,  threads,  or  devices,  and  intended  to  ^ 
tate  or  paas  for  the  same ;  or  if  aaj  penoo.  ^ 
cept  as  aforesaid,  ahall  by  any  ai^  oiyslcfTr  •' 
oootrivnnc^  cause  •  or  procan,  os  aid  or  sas^^ 
causing  or  proG«iin|^'  aof  audi  woidi,  kf^' 
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;areSy  mavkt,  lines,  ibreadi,  or  derioes  aa  afote- 
id,  or  any  part  of  such  words,  letterS)  figures, 
irks,  lines,  threads,  or  other  devices,  and  in- 
ided  to  imitate  or  pass  for  the  same^  to  appear 
)rked  into  or  yisihle  in  the  sabstanee  of  any 
per  whatever^  then  and  in  every  such  case 
erv  person  so  offending  shall  for  every  such 
'ence  be  adjudged  a  felon,  and  shall  be  trans- 
rted  for  the  term  of  seven  years,  or  shall  be 
ipnsoned  at  the  discralioa  of  the  court  belore 
lum  such  person  shall  be  tried,  for  any  period 
i  less  than  two  years. 

30.  And  be  it  enaoted,  thai  if  any  person  not 
vfoUy  authoriaed^  and  without  lawful  excuse 
be  proof  whereof  shall  lie  on  the  person  aeoused) 
ill  porchase  or  receive,  or  take  or  have  in  hie 
stody  or  possession,  any  paper  manulsctured 
A  provided,  by  or  nnder  the  directions  of  the 
)mmis8ionerB  of  Excise,  or  other  person  or  per- 
ns appointed  to  provide  the  same  by  the  Com«- 
^oners  of  Her  Majesty*s  Treasury,  for  the 
irpose  of  being  used  for  postage  covers,  enve- 
|)es,  or  stamps,  and  for  receiving  the  impression 
the  dies,  plates  or  other  instruments  provided, 
ule,  or  used  nnder  the  directions  of  the  Com- 
Issioners  of  Stamps  and  Taxes,  or  other  person 
persons  legally  authoriaed  in  that  behalf,  before 
ch  paper  shall  have  been  duly  stamped  with 
ch  impession  and  issued  for  public  use,  every 
rh  person  shall  ibr  such  offence  be  guilty  of  a 
ijidemeanor,  and  being  convicted  thereof,  shall, 

the  discretion  of  the  oonri  before  whom  such 
rson  shall  be  tried,  be  imprisoned  for  any  period 
tt  more  than  three  years  nor  less  than  six  calen- 
ir  months. 

31.  And  be  it  enacted,  that  in  all  eases  in 
sich  there  now  is  or  shall  be  a  treaty  betvreen 
e  Postmaster  General  and  the  post  office  of  a 
reign  country,  for  collecting  and  accounting  for 
e  British  postage  on  foreign  letters  sent  by  the 
>st  from  the  United  Kuigdom  to  that  foreign 
untry  or  to  any  other  foreign  country,  the  Post- 
»kter  General  may,  so  long  as  the  treaty  or 
Teement  shall  continue  in  force,  receive  upon 
y  such  foreign  letters  from  the  sender  the  post- 
e,  both  British  and  foreign,  in  one  entire  snm, 
(1  upon  foreign  letters  addressed  to  places 
thin  her  Majesty  s  dominions  may,  whether 
ere  shall  be  any  such  treaty  or  not,  charge  the 
rei^  postage  in  addition  to  the  British  post- 
;e,  and  he  may  account  for  and  pay  over  to  the 
reign  countries  entitled  to  receive  the  same,  the 
nount  of  all  sneh  foreign  postaffe;  and  it  shall 
''  optional  with  the  sender  of  a  letter  addressed 

any  foreign  country  included  in  such  treaty,  or 
*  any  foreign  country  to  which  such  treaty  shall 
^tend«  eitW  to  pay  the  British  and  foreign 
:)^tage  thereof  in  one  entire  sum,  or  to  send  the 
tters  without  paying  any  postage,  either  British 
'  foreign,  or  he  may  otherwise  pay  the  British 


postage  only;  and,  sobject  to  this  oonetmani, 
the  postmaster^general  may  cause  the  postif  e  of 
all  letters  sent  out  of  the  United  Kingdom  toi  be 
paid  or  stamped  on  beinff  put  into  the  post«offic«« 

32.  And  be  it  enacted,  that  the  foreign  poas» 
age  marked  on  any  letter  or  newspaper,  or  oUier 
printed  paper  brought  into  the  United  Kingdea% 
shall  in  all  courts  of  justice  and  other  plaess  be 
received  as  conclusive  evidence  of  the  anoont  of 
foreign  postage  payable  in  respect  of  suoh  leCtef^ 
newspaper,  or  other  printed  paper,  in  addition  to 
the  British  postage;  and  sucn  foreign  postagjs 
shall  be  recoverable  within  the  United  Kingdom 
and  other  her  Majesty's  dominions  as  postagn 
doe  to  her  Majesty. 

33.  And  be  it  enaoted,  that  it  shaU  be  lawiiil 
for  her  Majesty's  postmaster*general  to  diaige 
on  all  letters  conveyed  by  the  post  between  placsa 
within  any  of  her  Majesty's  colonies^  or  conv^«- 
ed  by  packet-boats  between  one  part  of  her  MJ^ 
ijesty  s  dominions  and  another  part  of  the  same 

dominions,  or  between  her  Majesty's  dominions 
and  foreign  parts,  or  between  one  port  in  muj 
foreign  country  and  another  port  in  the  aame  or 
any  other  foreign  country,  where  post  commnni* 
cations  shall  be  established,  and  where  mtes  ^f 
postage  have  not  hitherto  been  authorised  by 
law,  and  also  to  charge  on  all  letters  ooovnyed  by 
any  vessels  to  or  from  any  of  the  eokmies,  or  be* 
tween  any  of  the  colonies,  or  between  any  of  the 
colonies  and  a  foreign  port,  ai»d  on  all  lettess 
which  shall  be  brought  by  the  masUr  of  any  ves- 
sel to  the  post-office  in  any  of  the  colonies,  sneh 
rates  of  postage  as  the  Cammiasioners  of  her 
Majesty^s  Treasuiy,  by  warrant  wider  their 
hands,  shall  from  time  to  time  direct. 

34.  And  be  it  enacted,  that  it  shall  be  kwful 
for  her  Majesty's  postmaster^general  to  require 
the  postage  from  time  to  time  payaUe  for  letters 
transmitted  by  packet-boata  or  private  ships  be- 
I  tween  places  out  of  the  United  Kingdom  to  be 
I  paid  by  the  sender  on  the  tender  or  delivery  of 
I  such  letters  at  the  postK>fike,  or  other  pkce  ap- 
\  pointed  by  the  poatmaster-geoeral  for  the  receipt 

of  such  letters. 

36.  And  be  it  enacted,  that  the  owners,  ehar- 
terers,  or  omsignees  of  vessels  inwasdrbomid, 
and  the  owners,  consignees,  or  sbippezs  of  goods 
on  board  vessels  inward-bound,  shall  have  iheir 
letters  by  such  vessels  free  from  postage  (except 
as  herein-after  mentioned)  if  delivered  at  the  port 
of  the  ship's  arrival ;  and  if  delivered  at  any  other 
place  within  the  United  Kingdom,  on  payment 
of  the  postage,  as  on  pre-paid  inland  lettexs,  ac- 
cording to  the  scale  of  weight  and  number  of 
ratea  heretnrbefoce  mentioned,  from  the  port  of 
arrival  to  the  place  of  delivery,  and  if  delivered 
in  any  of  her  Majesty's  colonies,  on  payment  of 
the  colonial  rates  of  postage  to  which  letters  In 
such  colony  may  be  liablci  on  conveyanoe  from 
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stMih  port  0f  aifival  to  tbeplaee  of  deKvery, pro-; 
vided  the  letters  brought  by  any  one  Teasel  to! 
«iy  One  such  person  shall  not  couectWely  exceed 
six  ounbes  in  weight  (except  in  the  case  of  letters ' 
bioaght  by  vessels  coming  fmm  Ceylon,  the 
ManritiaBy  the  Bast  Indies,  or  the  Cape  of -Good 
Hope,  into  any  port  of  the  United  Kingdom^  for 
mn  o«mer,  charterer,  or  consignee  of  snch  vessel, 
in  wbieh  ease  they  may  be  coUecti^ly  twenty 
Otttt^Ms  in  w«i^ht\  ind  the  owner,  cbnteret,  or 
ooMB^^nee  sfaiul  be  described' as  sudh  on  the  ad- 
dress and  superscription;  and  in  the  case  of 
owners,  sbippers,  or  consignees  of  goods,  it  shall 
abb  appear  by  the  ship^s  manifest  diatthey  have 
-goods  on  board  the  Tessel;  and  the  persons  here- 
by ^tempted  ehall  be  entitled  to  have  their  letters 
»hiali  oonie  within  the  above  conditions  before 
4be  master  of  the  vessel  delivers  the  other  letters 
Mi'hia  charge  to  the  poatHiffice :  Provided  never- 
«kekas^*thal  aH  ship  letter  gratuities  payable  by 
law  -t«  teaslflffB  of  vessds  bringing  any  such  let- 
Ma^  abaH  hi-all  cases  be  paid  to  the  poet-office 
bjribe  patties  to  whom  the  same  may  be  addres- 
M  (in  addition  to  any  poati^  payidile  thereon) 
Wfore  delivery  of  such  'letters  to  the  parties  en- 
4ittod>to*receive  dte-aanie,  whether  such  letters 
ahall  ba  ddivared  attfae  port  of  arrival  of  auch 

^CBMB  vr  enewnnrc* 

'i'To  h9  eewfiinwf 0 


Rmem  of  Nem  Sooki, 

in  the  praftsslon  quite  vnftnown  Is  it  ia  thf 
olden  time.  Men  of  fortune,  and  of  edti^ 
tion,  men  whose  honpur  and  lapatatioa  wiU 
be  (we  trust)  above  all  price. 
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BBYIBW  OF  NBW  BOOKS. 

Aovmrrmatt  ef  an  Ammif bt  tpi  asiacB  of 
PaACffcn,  ^  a  DELiKBaTioir  of  Profb/- 
4/iotikMd  Li#B^  BatoHD'smTtON.  Zonabn, 
Saunders  4*  0»%,  CcndnU-streeij  1840.  \ 

We  have  read  this  iafterestiiig  book,  and 
«te«ce.proiioiiiioe  it  a  mit  that  every  pro- 
ftSBional  man  ahould  crack  daring  the  va- 
cation. 

We  aaaoredlj  have  heard  befeieef  Atftof^ 
aies  in  want  of  practioe— Attoraiea  in  good 
practice  —  Attomies  in  bad  practice,  and 
Auoiniea  of  all  ahadea  and  ^padea^  There 
are  i^w  peraooa  who  reaUj  know  noraabovt 
them  than  we  do. — ^We  could  write  a  red 
book  and  a  black  book,  with  names  fair  and 
names  fool.— The  oommnnicatioBa  we  re- 
ceive for  the  purpose  of  publication^  would 
astonish  the  many  highly  honourable  attor- 
niea  which  the  profeasioB  boaata  of  |  but  we 
think  it  betteribr  the  atlomieaal  large  toanp- 
prcss  all  such  communications.  We  know 
alao  that  a  rece  of  men  are  tpringing  qp 


The  author  of  this  work,  iri  speaking 
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*^  the  tu^n-reapectable  of  his  body,** 

It  must  be  ocnfesaed  that  till  within  the  Im 
forty  or  fifty  y^ara  ai|  attorney  a  titU  to  be  nsbd 
even  among  the  .middle  elaasas  of  sociity  «• 
very  equivocal. 

Legal  business  itself «waaat  this  periodef  i  wm 
inferior  stamp :  now  and  then  cases  nigbt 
on  fiiniiiyaettleoienta«-^n  asal 
Gated  rslattoaa  of*  dehtor  and  «raditor'--or  4oebi- 
ful.custoaM.in  trade »or  eommeiae;  bat  das 
ware  comparatively  mie,»and  byna- 
stitoted  the  bulk  of  legal  paactaee;  thai  aw  o 
be  found  in  petty  paraoataldiapafes «r  ddn^ 

cies-— la SBumoootiovany  between 

«  *  ^      .       #  a 

In  oar  di^s  tho«^  this  inteiar 
rensains  and  is  even  extended  aa  popsjafirm  ka 
extended,  and  4fae  lower 
greater  prapcety,  ^yet  it  -by  no 
priadpal  amhuimenttoeHtcr 
latmniteiy'haa  ooomieiee  * 
law,  in  all  its  hianebeB,<  that  thoe  i^ 
any  important  tsanaaetien  b»  whiah  the 
can  engage,  that  doea  not 
the  comisd  of  hie  eolieitor,  till  Ifsw 
with  theaehjecA.has  made  him  hstf  a  kaie 
himself.  The  kw  of  lasiMuM^  the  U  t^ 
principal  and  (actor,  of  lien,  of  paitnsciUf.  ^ 
faaakniptcTt  of  ^biUa  of  exchange.  4Wd  act 
other  heads  that  might  be  mentioned,  eDfioi  sv 
the  daily  aflfairs  of  the  counting  hooK.  >^ 
many,  too,  of  our  patiiettn  fiaaHies,  k^r  ^ 
bae years fonad  it  eontenieat in  wliiwihffT sra 
m  antcantile  or  banking  honaet, 
to  jaiaa  capital  by  the  mortgage  or  ask  ef  i^ 
patrimonial  aslatea,  that  qeestsona  of  paw 
vayanaasg  often- 
cial  law,  aodehe  neUaman,  not  km  thn  (a 
han^  k  tfaiowtt  nmie>  iwiqiwntif  mi  w« 
ly  into  ihe  hmda  of  hie 
of  pnblie 
■inasa^  andevan 
poctanee  and  indenandenee  of 
iaigely  concribnlei  to  awall  the 
kssioaal  paoiit,  and  ae  the 
Its  aumee,  oy  giemg  a 
kdged  vdae  to  the  seHsitm^a  amiew  1^ 
gAsl ihiimiun of  oaa dmka  haa  nsianllfM 
to  the  iiitiiidiM'lian  nomiuv  na  of  mssv  wea 
moa  kom  Aaft  saak  of  Kkb  lAn  Ima  tk^  ^' > 

thsmlkfe 
^  Ihe^  Ua*k.  amI  ■  ii  «■■■  n  ih 

h«hcr  waUoiof 
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Reoiew  vf  Nem  Bookt. 


istancea*  etteUkkel  fcrihtmiehpea  an  Roknow- 
(Iged  title  to  rank  with  the  firat  circles,  though 
Jo  not  say  the  most  faahionable»  for  I  by  no 
leaDs  class  these  among  the  most  worthy,  or 
le  most  important ;  but  thoogh  by  this  aeces- 
on  of  bettec  born,  •and  therefore,  genetally, 
?tter  educated  men,  we  hate  improved  our  sdcial 
ositiori,  and  can  now  enumerate  hutidreds  among 
I  who  are  not  less  gentlemen  by  birth,  by  fecl- 
\%i  and  by  manners,  than  we  are  by  Act  of 
arliament,  there  still  remndns  too  ftrachof  Hhat 
m  business  which  was  once  the  staple  of  our 
»de,  not  to  attract  many  low  people  into  the 
nofession ;  the  rather  became  if  •nee  admitted 
irre,  the  best  prises  are  as  open  to  them  as  to 
hen,  if  bv  happy  accident  they  dan  insinuate 
lemselves  into  the  first  or  second  class  of  com* 
etition:  itide^,  to  be  an  attorney -is 'itself  a 
reat  step  in  life,  a  sort  of  gentility  of  station, 
I  the  estimate  of  the  lower  ni&ktt  of  shop- 
tepers  and  mechanics;  nor  does  it  require  any 
reat  outlay  of  money  to  give  a  son  a  title  to 
le  name,  pfovMed  no  lavish  expendkore  has 
^n  made  in  hni  previous  edncation.  '  Let  it  not 
t  supposed  thai  I  feel  contempt  for  this  hufhble 
id  even  landaMe  atnhition  ;  far  ftom  it,  for  I 
ofeffi  princMea  too  llberki,  as  weH  \ti  politics 
i  I  trust  in  Christian  faith,  to  deiMk  it ;  but  I 
il)  thirik  myself  at  libe^y  to  protest  against 
>e  sbsurdity,  as  weN  as  the  silly  pretension  of 
acing  a  boy  of  sixteen  in  tin  attorney's  office, 
ithoat  any  preparatory  education  beyond  the 
ttin  Grammar,  and  too  -often  leto  than  that, 
mply  to  qualify- htm  to  t>e  a  gentleman,  whilst 
8  brothers  are  tinkers  and  tailors,  and  bis  father 
Bow-street  mifner,  or  a  Sheri£f'g  officer. 

The  auth6r  In  O'eating  of  an  honest  and 

^pectable  Attorney,  Bays, 

If  I  were  adwd  to  define  the  professional  cha- 
pter to  whidi  I  should  most  willingly  trust 
^'2>elf,  in  an  affair  of  delicacy  or  importance, 
v'olved  in  intricate  deta^s  of  cirenmstance,  and 
tangled  .perhaps  with  mudi  of  personal  and 
ivate  feehngy  I  should  select  a  man  distinguished 

calm  energyi  a  clear  head,  and  sootid  common 
ise  :  if  in  addition  to  this,  he  were  gifted 
th  a  cheerful  disposition,  and  marked,  not  by 
tidious  delicacy  of  mind^  but  by  that  enlaiged 
nesty  which  is  usually  intended  by  *^  honour* 
le  principle/'  I  should  consider  that  he  pos- 
^sed  the  finest  qualities  iW  a  useful  attorney. 
"  course  there  are  not  many  who  come  up  to 
'^  standard ;  but  in  proportion  as  they  approach 

and  as  the  general  nature  of  their  business 
plies  that  th^  kee^  it  constantly  in  view,  a 
eut  may  conatder  himself  safe  in  their  hands. 

ray  work  were  not  necessarily  anonymous, 
d  anonymous  praise,  however  sincere,  goes  fof 
thing,  I  could  with  ease  name  a  hundred  ao- 
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liokoi»tlial  wetldssttw  tb  be  classed 
as  I  have  tee  describeck 

Agdih,  upon  the    subject  of  Attdmles* 

charges,  hp  says, 

r 

I  Homv  my  anpnofessional  readers  will  etaie  (if 
I  chance  to  find  any^  when  I  remark  that  -one 
jo{  the  most  difficult  problems  that  an  -attorney 
.has  to  solve,  is  to  what  extent  he  may  properly 
I  make  aay  charge  at  all  I  Yet  I  rejoice  to  ^y^ 
.for  it  is  to  the  credit  of  my  profesidon,  that  with 
.  the  respectable  hiembara  of  it,  this  is  fnM|ttecidy 
la  perplexing  question.  It  occurs  in  many  wayvt 
,tlie  most  common  is  this  s— -An  old  and  vaioabie 
olieat  beeomee  acquainted  with  a  case  of'gi«at 
(hardship,  and  pertiaps  oppnnsion,inirolvfngfctdl 
; points;  he  caUa  on  his  attoiney,  and  Avoiwedl^ 
on  benevolent  impulse,  aaks  'inb  opinioAi  ^ 
opinion  involves,  aa  a  matter  of  comar,*  inqiiiry 
into  laci  and  evidenee,  for  very  few  citentroariisi^ 
stand  the  value  of  the  one,  or  detail  the- other 
with  accumcy  {  the aafiierer  ia sent  toespkiirliia 
grievance:  it  admits  af  wdreaa  $  the  client  Jibe^ 
rally  ofiers  to  indemnify  aganst  disbarseaientat 
the  attorney  can  do  bo  leaa  than  wave  profitsi 
and  thus  a  suit  is  begun  grataitoosly,' partly -liMi 
charitable  feeling,  yet  more  ftom  anxiety  fea 
oblige  a  client,  and  time  and  labomr  are  soon  ^ba- 
stowed  to  a  moat  inconvenient  extent.  In  a 
simple  case  like  this,  there  is  no  help  for  it: 
matters  must  peaceed  to  an  end  ia  the  «sual  n>u« 
tine,  and  compensation  must  be  found  in  can* 
science;  but  this  simple-'  case  admile  of  many 
variations,  and  then  the  difficohy  begins.  The 
client  may  go*  no  farther  than  just  asldng  an  opi^ 
nioa ;  the  opinion  is,  on  the  whole,  favourable ; 
the  injured  pauper  is  not  poor  enough  to  claim 
a  pauperis  privilege ;  if  yon  desert  him,  you  offend 
your  eHent^  who,  ienorant  of  theexp^ce,  aiswell 
aa.  trouble,  that  the  offer  implies,  exacts  yo'a 
will  spontaneously  take  up  the  case ;  partial  suc- 
cess follows ;  a  wrong-headed  jury — and  nineteen 
out  of  twenty  ai^  wrong-'headed,  *—  give  ten 
pounds  damages  for  a  broken  leg,  when  they 
would  not  have  their  own  gouty  toes  trod  upon 
for  fifty  ;  some  thirty  more  are  recovered  for  taxed 
costs,  and  (the  case  has  occurred  to  myself)  aft^r 
receiving  these  '«  party  and  p«ty"  allowanoes, 
you  remain  more  than  twenty  out  of  pocket.  You 
may  gain  a  verdict  for  your  pauper  client,  and 
swallow  up  all  the  fruits  of  his  triumph,  even  to 
repay  extra  costs  oat  of  pocket  1  Reason  and 
equity  would  say,  in  such  a  case*  that  the  attor* 
ney  is  excusable  for  pocketing  the  damages,  aa 
well  as  the  costs ;  yet  character  and  interest  for- 
bid  it.  It  is  a  hard  caset  but  the  attorney  nrenit 
relinquish  all,  though  auceassfol ;  and  to  lesau^ 
the  character  of  a  gentleman,  must  abandon,  not 
only  reputation,  but  bare  indemnity.  The  mo«t 
annoying  of  aU  causes  that  a  man  can  undert^^ 
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ia  where  he  recovers  damages,  moderate  or  tem* 
perate  damages,  as  they  are  called,  that  is  to  say, 
fifty  pounds  for  the  loss  of  an  eye,  or  thirty  for 
the  crippling  of  a  limb,  for  a  humble  client  thrust 
upon  him  by  a  wealthy  patron,  or  adopted  out  of 
christian  charity  I  How  often  have  I  known 
jurymen  vaunt  with  self-complacency,  of  their 
justice,  when  some  poor  devil  nas  obtained  from 
this  same  justioe,  just  enough  to  pay  his  surgeon's 
bill,  after  having  been  disabled  for  life  by  a 
drunken  coachman,  or  a  larking  dandy :  while  the 
attorney  who  has  brought  the  action  for  mere 
compassion,  has  had  tne  pleasure  of  hearing 
himself  branded  by  Counsel,  as  a  wretch  prowl- 
ing about  the  streets  for  quarrels,  and  obtains 
for  his  benevolence,  taxed  costs  that  will  just  pay 
for  coach  hire  and  a  blue  bag  to  take  his  papers 
homel  ♦  ♦  «  * 

An  axiom  on  the  question  of  costs  is  so  ob- 
viously true,  that  we  cannot  avoid  surprise  at  our 
dients  so  ofien  losing  sight  of  it.  If  they  wish 
only  to  pay  their  attorney  like  a  shoe-black,  they 
will  soon  have  only  shoe -blacks  for  their  attor- 
nies.  No  man  can  limit  himself  as  to  the  extent 
of  costs,  without  cramping  his  exertions  to  a 
degree  that  may  prove  hi^ly  injurious  to  his 
client's  interests. 

We  wish  that  our  space  permitted  our  ex- 
tracting some  of  the  Tery  trite  and  amusing 
anecdotes  with  which  the  work  abonnds. 
The  writer  is  a  man  of  considerable  intelli- 
gence and  practical  experience,  and  the  ad- 
vice he  gives  to  young  practitioners  is  of  that 
Bolid  kind  as  to  be  invaluable.  The  work 
is  vrritten  more  as  a  lesson  to  the  young 
generation  than  as  an  exposure  of  knavery — 
iilostrations  there  are  of  no  very  delicate 
hues,  but  they  all  lead  to  the  end  the  author 
intended  his  work  should  reach,  viz. — rais- 
ing the  mpeetabiHty  of  his  Profession.  The 
narratives  are  written  with  good  sense,  good 
taste,  and  good  feeling;  and  there  is  nothing 
that  can  be  called  offensive  in  the  whole 


NOTICE  TO  CORRESPONDENTS. 

"  A  Subscriber  from  the  first.*' — ^For  jwr 
courteous  letter  accept  our  very  best  ackDov- 
ledgments.  We  repeat  our  wi^  to  jiesat^  ■ 
far  as  ^e  can,  all  our  subscribers. 

Vox  ah  Ulsiero,  {Newtown^  Irelant)^  oi 
H,  B.  P,  shall  have  attention. 

Mr.  Fiiher^  Calcutta. — Your  aitide  ii  b- 
admissible. 

J.  B. — We  believe  all  the  material  dedM 
upon  the  New  Will  Act  are  to  be  found  m  thi 
work.  The  section  is  very  obscure;  bnt  vt  a^ 
vise  you  ru}t  to  omit  on  any  occasion  an  ff/Mc- 
Hon  clause,  or  probate  in  any  case  will  not  he 
granted  without  very  sufficient  evidence  of  ths 
due  execution  according  to  the  statute ;  bea^ 
under  a  devise  of  property  for  sale,  a  purdtsse 
would  not  (or  should  not)  accept  the  titk  Ti6> 
out  such  evidence. 
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T  AW. — A  Practice  to  dispose  of,  which  \m 
I  -"^  given  a  profit,  for  many  years  past,  of  ik* 
£800.  per  annum,  and  has  recently  incrose^t 
upwards  of  £1,000.  The  adTeittser  coso^ 
plates  accepting  a  lucrative  appointmeot  ilsiai 
but  would  leave  his  son,  who  has  serred  o^ 
one  year  of  his  articles,  to  assist  the  puichiitf  i 
retaining  the  business,  the  moat  of  whicb  nM 
probably  be  counted  upon,  with  the  aid  a5a| 


vork.    The  first  edition  certainly  appeared 

to  contain  an  unmerited  attack  upon  the' t®—^^^^^,  P-]^- ^•^- ^- *'**'• 
T>  1    *  •    *i-    Tfc    ^      ^    .1.  *  T?j-  '  Law  Bookseller,  Fleet  Street. 

Jdar}  but  in  the  Preface  to  the  present  £ai*,  ^s^BaBa^i^BaB^^M^Hi 
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tion  the  Author  has  explained  that  awar.    Printed  by  GeokobNobmak,  at  WiPiiirU^^ 

•^     ^,,   ,,.,,.      '^^       .  .  i*     S9,  Maiden  Lane,  in  the  Paiish  of  BLitel,  CM 

We  think  that  whether  for  instruction  or,    csidcu.  in  thr  ronntj  of  MMdlctn  ^ 
amusement,  no  professional  man  should  bej     ^>  -^^".^  !l'^»^",^  VS 

,    .  \  Street,  in  the  Parbh  of  St. 

IVlthout  It  in  hit  library.  in  the  au  of  Ucdon.— Satmli^,  ftyt  H^  19* 
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E  will  now  direct  our  consideretion 
upon  the  fourth  class  of  Bailments, 
idxwn  or  pawn  or  fMge. 
In  the  Civil  Law  it  was  called  Pignm 
dd  efioed  thus: — PignuB  appMUum  a 
jno,  quia  reSf  qfUB  pignari  dantUTp  manu 
iduntur.  Unde  eiiam  videri  poUH^  quod 
iciam  puiantf  pignus  proprie  rei  mohUis 
^itui;  (a)  bat  there  appears  to  have  been 
I  distinction  between  pignus  and  hypo- 
toa,  that  where  the  thing  was  delivered  to 


,  Dig.  Lib.  60.  tit  16.  L  8.  tec.  88;  Hein.  Pand. 
Jo.Ut  l.ss.8,8,4,6. 
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the  creditor  it  was  called  pigmu ;  but  where 
it  remained  with  the  debtor,  although  pled{^ 
in  securitjf  it  was  called  an  hypotlteca.  (p) 
And  yet  we  find  Juttinian  to  say  there  was 
no  diflference  between  a  pledge  and  an  hypO' 
theca.  Inter  pignus  autem  et  hypotheeam 
(quantum  ad  actionem  hypothecariam  atti- 
n^\  nihU  interest;  nam  de  qua  re  inter  ere' 
ditorem  et  debitarem  canvenerit,  ut  sit  pro 
ddnto  ohUgata^  utraque  hoc  appellatione  con- 
tinetur;  sed  in  aliis  differentia  est;  nam 
pignoris  appMatione  earn  proprie  rem  eonti' 
neri  dicimus,  qum  simul  etiam  traditur  credt- 
torif  maxime  si  mobilis  sit ;  at  earn,  qua  sine 
traditione  nuda  conventione  tenetur,  proprie 
hypotheca  appellatione  contineri  dicimus.  (c) 
Pothier  defines  it  to  be  a  contract,  by  which 
a  debtor  gives  to  his  creditor  a  thing  to  de- 
tain as  security  for  his  debt,  fd)    Domat 

{b)  Dig.  Lib.  18.  tit  7. 1.  0.  s.  2. 

(e)  Inst.  Lib.  4.  tit  6.  sec.  7. 

id)  Pothier  De  Naniissment^  art.  prdim-  U 
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defines  it  as  being  an  appropriation  of  the 
thing  given  for  the  security  of  an  engage- 
ment, {e)  This  is  certainly  a  more  compre- 
hensive definition,  because  the  former  defi- 
nitions apply  solely  to  cases  of  del t^  but  the 
security  may  be  pawned  for  any  engagement 
besides  debt,  (f)  Lord  Holt,  in  Coggs  v. 
Bernard,  (g)  defined  it  thus  :  —  *'  When 
goods  or  chattels  are  delivered  to  another  as 
a  pawn,  to  be  a  security  to  him  for  money 
borrowed  of  him  by  the  bailor ;  and  this  is 
called  in  JLatiUy  vadium^  and  in  English  a 
parrniy  or  a  pledge."  (k)  And  in  his  obser- 
vations upon  it  in  the  same  case,  he  consi- 
dered two  things,  "  First,  what  property 
the  pawnee  has  in  the  pawn  or  pledge;  and, 
secondly,  for  what  neglects  he  shall  make 
satisfaction.  As  to  the  first,  he  has  a  spe- 
cial property,  for  (f)  the  pawn  is  a  securing 
to  the  pawnee  that  he  shall  be  repaid  his 
debt,  and  to  compel  the  pawnor  to  pay  him. 
But  if  the  pawn  be  such  as  it  will  be  the 
worse  for  using,  the  (k)  pawnee  cannot  use 
it  ^S' clothes,  &c. :  but  if  it  be  such  asj 
will  be  never  the  worse^  as  if  jewels  for; 
the  purpose  were  pawned  to  a  lady,' 
8he(Z)  might  use  them;  but  then  she 
must  do  it  at  her  peril :  for  whereas  if 
she  keeps  them  locked  up  in  h^r  cabinet 
if  her  cabinet  should  be  broke  open,  and  the 
jewels  taken  from  thence,  she  would  be  ex- 
cused ;  if  she  wears  them  abroad,  and  is 
there  robbed  of  them,  she  will  be  answerable. 
And  the  reason  is,  because  the  pawn  is  in 
the  nature  of  a  deposit,  and,  as  such,  is  not 
liable  to  be  used.    And  to  this  effect  is  Ow 

• 

1:23.  But  if  the  pawn  be  of  such  a  nature 
as  the  pawner  is  at  any  charge  about  the 
thing  pawned  to  maintain  it,  as  a  horse, 
cow,  &c.  then  (m)  the  pawnee  may  use  the 
horse  in  a  reasonable  manner,  or  milk  the 


(e)  Domat,  B.  3.  tit.  1.  sec.  1.  n.  1. 

(/)  See  Jmoc  ▼.  Clark,  2  BiaUt.  306. 

iff)  8  Lord  Raym.  009. 

(h)  See  ante  voL  3.  p.  385. 

(i)  3  Salk.  268.  Holt,  858.  (»)  Id. 

(I)  See  donee's  Wim,  80.  {m)  id. 


I  cow,  &c.  in  recompence  for  the  meat  A< 
to  the  second  point  Sracton  gives  joa  the 
answer :  *  Creditor ,  qui  pignus  accept  re  ob- 
ligatur,  et  ad  illam  restituendam  tenetur ;  a 
cum  hujusmodi  res  in  pignus  data  sit  utrinf 
que  gratia^  scilicet  dehitoris^  quo  magis  6  ft- 
cunda  credereturj  et  creditoris  quo  magh  ti 
in  tuto  sit  creditum,  snffieit  ad  t^  rd  cuf- 
todiam  diligtfntiam  exactofn  adhibere^  quam 
si  priBStiteritf  et  rem  casu  amiserity  secwts 
esse  possit,  nee  impedietur  creditum  petere!{n) 
In  effect,  if  a  creditor  takes  a  pawn,  he  is 
bound  to  restore  it  upon  the  payment  of  tbe 
debt ;  but  yet  it  is  sufficient  if  the  pan^ 
use  true  diligence,  and  he  will  be  indemni- 
fied in  so  doing,,  and  notwithstanding  tlie 
loss,  yet  he  shall  resort  to  the  pawnor  is 
his  debt.  Agreeable  to  this  b29Ass.*^, 
and  8outhcote*s  case  is.  But  indeed  die 
reason  given  in  Southcoi^s  case  is,  becai^e 
the  pawnee  has  a  special  property  in  tk 
pawn.  Bui  that  is  not  the  reason  of  tbe 
case ;  and  there  is  another  reason  given  (x 
it  in  the  book  of  Assize^  which  is  indeed  tbe 
true  reason  of  all  these  cases,  that  the  hv 
requires  nothing  extraordinary  of  the  pawiiee, 
but  only  that  he  shall  use  an  ordinary  ti^ 
for  restoring  the  goods.  But,  indeed,  if  tU 
money  for  which  the  goods  were  pawned  b? 
tendered  to  the  pawnee  before  they  are  \^\ 
then  the  pawnee  shall  be  answerable  f ' 
them,  because  the  pawnee  by  detaining  tbea 
after  the  tender  of  the  money  is  a  wn>^ 
doer,  and  it  is  a  wrongful  detainer  of  ^ 
goods,  and  the  special  property  of  the  pa*wt 
is  determined.  And  a  man  that  keeps  p^ 
by  wrong,  must  be  answerable  for  them  »' 
all  events ;  for  the  detaining  of  them  H 
him  is  the  reason  of  the  loss.    Upoi  ^ 


(n)  99  6.  Justmian  says,  (lib.  3,  tit.  15^  k«^ 
Ve  Pignore,)  Creditor  quoqne,  qui  pigmu  tceef^ 
re  obligatiir;  quia  et  ipfte,  de  ea  re,  quam  teef?^ 
rpstituenda,  tenetur  actione  pigneratitia.  Srd,  «>■ 
piprnus  utriasque  gratia  datur,  et  debitofl*,  qcojs**'* 
pecnnia  d  credatur,  et  creditoria,  qao  »afii  a  >•  tiv 
sit  creditum,  placuit  safficere,  ai,  ad  ean  res  e^^ 
diendam,  ezactam  diligentiam  adhibeat;  q«^  " 
prseatiterit,  et  aliqoo  fortuHo  castt  rett 
eamm  esse,  nee  impediri  credltmi  yOkM^ 
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ne  difference  aa  the  law  is  in  relation  to 
wns,  it  will  be  found  to  stand  in  relation 
goods  found/* 

5t>  William  Jones  defines  a  pledge  thus : — 
i  bailment  of  goods  by  a  debtor  to  his 
iditor,  to  be  kept  till  the  debt  is  dis- 
irged/'  (0)  and  according  to  Pothier  it  may 
treated  in  the  common  lam,  as  in  the  civil 
r,  as  a  contract  founded  in  the  law  of 
tare,  of  reciprocal  obligations,  and  of 
itual  benefit,  (p) 

{To  be  continued.) 

PROBLEM  XXII.  VOL.  IV. 

Landlord  and  Tenant. 
Timber  and  Trees. 
What  is  meant  by  the  term  Timber  ? 
What  are  the  implied  rights  of  Landlord  and 
:nant  ? 

What  acts  of  a  tenant  amount  to  waste  ? 
What  construction  has  been  put  upon  Cove- 
3t8  relating  to  Trees  ? 

TO  THE  EDITOR   OF   TUB    LEGAL   GUIDE. 

SUPPLEMENTARY    ANSWER    TO 
PROBLEM  II.— VOL  4. 


Interessb  Termini. — What  is  it? 


an  executory  contract;  for  the  interest  being 
created  by  the  execution  of  the  lease,  is  in  esie^ 
and  ceases  to  be  executory,  whilst  the  contract 
from  which  it  springs  remains  executory  during 
the  continuance  of  the  interesse  termini,  (d) 
Whilst  there  are  a  variety  of  opinions  as  to 
whether  it  is  an  estate  or  a  right  only,  the  fact 
may  be  best  ascertained  by  a  consideration  of  its 
nature  and  properties.  Mr.  PreUon  holds  that 
it  is  not  an  estate ;  and,  in  this  opinion,  he  is 
strengthened  by  the  view  taken  of  it  in  RawUng» 
V.  Walker  (eX  that  it  has  all  the  properties  and 
consequences  of  a  right  only,  and  not  of  an 
estate ;  and  it  would  seem  that  he  is  supported, 
to  some  extent,  by  the  fact,  that  an  interesse 
termini  cannot  be  enlarged  by  a  release ;  for,  a 
release  which  must  enure  to  enlarge  an  estate, 
cannot  work  without  a  possession  joined  with  an 
estate  (/).  But  this  rule  is  not  less  applicable 
to  any  other  estate  with  which  possession  is  no  t 
joined ;  and  consequently,  does  not  shew  that  an 
interesse  termini  is  not  an  estate.  And,  Lord 
Coke  says,  that  this  peculiarity  is  incident  to  an 
interesse  termini,  because  '*  the  lessee  has  not 
possession  in  the  land  at  the  time  of  the  release 
made"  (^).  An  interesse  termini  cannot  be 
the  object  of  a  confirmation,  neither  can  it  be 
surrendered ;  yet,  withal,  an  interesse  termini 
may  be  conveyed  to  the  owner  of  the  freehold, 
which  would  be  a  surrender  in  substance,  though 
not  in  form ;  for,  by  its  union  with  the  freehold 
from  which  it  arose  the  interesse  termini  would 
be  extinguished  (A),  and  it  has  been  decided  that 


Sir,— I  lay  before  you  my  ideas  of  an  in^er-   an  assignment  of  it,  by  the  lessee  to  the  lessor 
e  termini,  its  nature,  properties,  and  effect  in    will  ha'c  that  operation  (i).     But,  let  attention 


propert 

I*  It  is  a  technical  phrase  denoting  the  in- 
'^t  which  accrues  to  a  lessee  for  years,  on  the 
cution  of  the  lease ;  and  which  continues  to 
I  until  he  enters  on  the  premises  leased.  It 
us  interest  in  the  term.  It  is  his  right  of 
7  on  the  tenement  at  the  time  from  which 
lease  is  to  commence  (a) . 
^ome  allege  it  to  be  a  right  only,  and  not  an 
te,  the  estate  notwithstanding  being  still 
he  lessor ;  others  maintain  it  to  be  more  than 
'ght.  (6)  It  is  not  a  vested  interest,  not 
>^  accompanied  with  a  delivery  of  possession, 

is  supposed  to  be  similar  to  a  naked  right. 

stranger  can  acquire  a  naked  right  in  land 
vate  from  possession  ;  but  an  interesse  ter- 
lis  no  right  in  land,  but  a  mere  interest  in 
|Brm.(c)  It  is  said  to  be  merely  an  execu- 
'inte  ( St ;  but  I  submit  it  might  be  more 
ftrly  denominated  an  interest  derived  from 

Jones's  Bailm.  117. 
De  Nantissement,  n.  13.  14, 15, 16,  k  17. 

^Qd  Blackst.  Com.  144, 314. 
Itawlirur.  Walher^b  B.&  C.  118. 
Vrestoo  on  Merger. 


be  turned  to  the  definition  of  the  word  *'  estate*' 
itself,  and  try,  does  an  interesse  termini  fall 
within  its  terms  ?  Mr.  Preston  defines  the  word 
estate  to  be  **  the  interest  which  any  one  has  in 
lands,  or  in  any  other  subject  of  property**  (k). 
Now,  if  the  definition  had  limited  its  meanmg 
to  the  interest  which  any  one  has  in  lands,  an 
interesse  termini  clearly  cannot  be  comprehended 
within  its  meaning,  for  the  reason  given,  that  it 
is  not  a  right  in  lands  but  a  mere  interest  in  the 
term  (/).  But  if  a  term  for  years  be  a  subject  of 
property,  a  matter  which,  perhaps,  admits  not  of 
a  doubt,  an  interesse  termini  is  an  estate  ac- 
cording to  Mr.  Preston's  own  definition. 
Again,  '*  the  word  estate  is  a  general  term, 
being  applied  to  every  species  of  property  which 
a  man  may  have  an  interest  in"  (m) ;  here  the 

(d)  See  Bac.  Ab.  tit  Leases,  N. 

(e)  6  Bam.  Sc  Crera.  119. 
(/)  Shep.  Touch.  324. 

(g)  5  Co.  126  a.  Co.  Lit  270  a. 

{h)  Preston  on  Merger.  208. 

(t)  Salmon  v.  Sicann,  Cro.  Jac.  619. 

(i)  Preston  on  Estates. 

(/)  2  Blacks.  Cora.  144. 

(m)  lb.  103. 
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term  is  applied  to  the  substance  of  the  property ; 
but«  "  the  wordy  iu  its  most  comprehensiTe  sense, 
signifies  the  interest  which  a  person  has,  in  any 
subject  of  property  whatever/*  so  that  the  idea 
which  the  word  estate  gives  rise  to  in  the  law- 
yer's mind,  is  of  an  immaterial,  not  of  a  mate- 
rial nature,  it  conveys  to  his  mind  the  idea  of 
an  interest  in  property,  and  not  the  substantial 
property  itself,  which  is  only  the  object  of  that 
mterest.  The  properties  which  are  incidental 
to  an  intereste  termini  are  the  result  of  its  pe- 
culiar quality  of  estate ;  and  do  not  prove  it  to  be 
a  mere  right;  for  though  an  interesse  termini 
cannot  be  surrendered,  nor  conBrmed,  nor  can  be 
the  foundation  of  a  release  to  enlarge  the  estate, 
it  is  not  from  any  essential  similarity  to  a  mere 
right. 

It  cannot  be  released  because  he,  to  whom  the 
release  is  mad^  must  have  some  estate  in  posses- 
non,  in  deed,  or  in  law  (»)•  It  cannot  be  surren- 
dered, because  it  is  not  that  description  of  estate 
to  which  the  class  of  conveyances  called  surren- 
ders are  applicable.  It  cannot  be  confirmed, 
because  the  owner  has  not  possession  of  the 
land  s  but  this  does  not  prove  that  it  is  not  an 
estate,  it  only  shews  that  the  owner  has  not  pos- 
session joined  with  an  estate.  Its  similarity  to  a 
naked  right  is  attempted  to  be  proved  by  the 
circumstance  of  it  being  held  that  it  cannot 
merge  any  estate,  nor  be  itself  meiged  (o).  Yet 
Mr.  Preston  admits,  that  if  an  interesse  ter- 
mini unite  with  the  freehold  out  of  which  it  is 
to  arise,  it  will  be  discharged  (p) ;  and  Lord 
Coke  says,  that  ''by  a  surrender  in  law,  an 
interesse  termini  may  be  drowned**  {q).  Yet, 
supposing  ifes  incapability  of  merging  or  being 
meiged,  even  that  is  no  aigument,  that  it  is  not 
an  estate,  for  it  is  the  doctrine  of  merger,  that 
both  estates  **  must  come  to  one.  and  the  same 
person  in  one  and  the  same  right,  else,  if  the 
lipeebold  be  in  his  own  righ^  and  be  has  a  term 
in  rig^  of  another  (en  auter  droit)^  there  is  no 
merger***  So,  also,  if  he  who  hath  the  reversion 
in  iMft  marries  the  tenant  for  yean,  there^  is  no 
meiger  (r).  Further,  a  man  may  have,  m  his 
own  right,  both  an  estate  tail  ana  a  leveraion  in 
^ee,  and  the  estate  tail,  though  a  less  estate,  shall 
not  merge  in  the  fee  (s).  Lord  Coke  occa- 
sionally calls  it  an  estate  (t) ;  and,  remarking  on 
a  section  of  Liitleton^  where  an  interesse  ter-  \ 
mini  is  spoken  of  as  a  right,  says  that,  **  ibis  is, 
not  so  to  be  understood  that  he  hath  but  a 
naked  right;   for,  then  he  could   not  grant  i^ 


(n)  8hep.  ToQCbstone,  894. 

(o)  RawHrngt  ▼.  Wnlhw^  uiite. 

(p)  Prettim  i»n  Merger,  20«. 

{q)  Co.  Lit  3dSa. 

(r)  Plow.  418,  Cro.  Jac.  275,  Co.  lit.  838. 

(t)  9  Bep.  61 ,  8  Rep.  74,  2  Blacks.  Com.  177. 

(<)6Co.  12511. 


over^'  (tf).  And,  in  Laffyn's  com,  Jidgs 
Walmsley  and  Daniel  said,  an  taterene  <fr. 
mint  "is  well  grantable  over;"  and  m  this  it 
diflPers  from  a  mere  right,  such  as  a  chose  ib 
action,  which,  by  the  strict  rules  of  the  udnt 
common  law,  could  not  be  transferred  to  anolbct 
person;  for  no  chose  in  action  could  be  as- 
signed or  granted  over  (y).  But  where  a  a- 
teresse  termini  vests  in  possession,  the  cw 
may  grant  it  before  entry,  even  though  the  ks»r 
continue  in  possession  (io).  And  that  bet,  isi 
also  the  £Bu;t  that  it  is  devisable  prove  that  i  a 
an  estate;  because  the  properties  of  bnngde- 
visable  and  transferable  were,  at  comaKn  lav, 
peculiar  to  estates,  and  not  attached  to  aatai 
righto. 

Interesu  termini  are  of  two  kinds,  proof 
and  future,  present,  when  they  entitle  tki 
owners  to  immediate  possession,  as  wheieaktM 
for  years  is  made  to  commence  immediatdj,  sa^ 
the  lessee  has  not  yet  entered.  Future,  «if^ 
they  do  not  entitle  the  owner  to  possesaon,  uH  i 
future  time,  as,  where  a  freeholder  makes  a  ku 
to  A.  to  commence  at  Michaelmas  next.  ^ 
future  interesse  termini  are  not  neeessa;i 
estates  in  remainder ;  for  estates  commeocii^  S 
way  of  remainder  are  fed  with  possessioa  of  6i 
owner  of  the  narticular  estates  on  which  t)»< 
are  raised,  ana  by  which  they  are  snpponcs 
and  a  remainder  cannot  be  created  witkoet  i 
particular  estote.  There  most  neoesaarilj  b( 
some  precedent  to  the  estate  in  icmaiodcr  (xi 
An  estate  created  to  commence  at  a  dim 
period  of  time,  without  any  bterroui^  '"''^  1 
therefore  strictly  no  remainder,  b  is llie  whfki 
the  gift  and  no  residoarj  part.  Future  n^ 
esse  termini  may  commence  without  any  ieib^ 
vening  preceding  estate,  or  thev  may  cumaw 
by  way  of  remamder  alitor  aiKHncr  interesse  t» 
mini;  and  they  may  be  either  vested  «<» 
tiugent,  as  they  may  be  limitod  to  ooomieBCc  ei 
evente  contingent  or  not  contingent.  An  u^ 
esse  termini  is,  in  some  respects,  n  perfect  tere 
and  has  the  properties  of  an  eetote  for  j^ 
The  lessee  may  enter,  though  he  neglect  toio  i4 
during  the  life  of  the  lessor  (y).  He  may  g?^ 
or  derise  his  interest  (z)  ;  and  it  is  trmasaij^^ 
to  his  executors,  and  it  may  be  ditmed,  ^^ 
put  to  a  right,  into  whidi  it  is  said  to  be  c^ 
,  verted  by  ouster  of  ito  owner.  Bos  tfaoc^  <  H 
in  some  respecto  an  estate  for  years»  it  is  ^^n 
for  all  purposes  (aa).  They  are  not  ss  -rM 
estates  for  years  are,  sufficient  foimdBtioa  fi^M 
confirmatiou  (66),  nor  for  a  rdeaae  to  enbzgt  • 
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(k)  Co.  Lit  870  b.  (v)Co. 

(w)  WheOer  v.  Thonm§h(foodf  Cro. 
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SnirabU  upon  Marriage^ 


8(1 


Me  (cc))  nor  b  ft  tniufer  of  it  to  the  freeholderll  your  TaluaUe  journal  to  th»  inseptioii  of  m j  oonio 
llfd  a  surrender  {dd)  bat  a  release.     Nor  is  the  '  munications  now  emboldens  me  to  address  yon. 


tate  whidi  remains  in  the  lessor  acknowledged 
V  law  under  the  name  of  a  rerersion  (ee).  Nor 
in  the  owner  of  an  intereue  termini  maintain 
1  action  of  trespass  ouare  eUtusum  f  regit  /  for 

maintain  this  action,  the  plaintiff  mast  have 
Ksession  actoal  or  oonstrnctife.  Neither  can 
s  maintain  an  action  efeetione JimuB  {ff)» 

Interuse  termini  art  eetatee  for  years, 
Qt  if  80,  then  they  may  be  merged,  as  it  is  now 
early  settled,  that  one  term  of  years  may  merge 
I  aaother  {gg'fji  md  as  all  terms  of  years  are 
aa]  in  the  eye  of  the  law,  a  lease  of  1,000 


in  forwarding  the  following  obserrations  upon 
that  part  of  the  principles  of  eqaity  jnrispmdence 
whicn  relates  to  the  conditionM  annexed  to  gifts 
or  legacies  in  restraint  of  marriage,  and  the  dip' 
tmctimu  raised  by  ooorts  of  eqaity  upon  them. 
I  propose  confining  the  present  commanicatioii 
to  the  former  of  these,  and,  should  it  meet  with 
your  concurrence,  to  consider  the  latter  in  a  se- 
cond letter  the  ensuing  week.  The  three  great 
heads  of  equitable  concurrent  jurisdiction  are  Ac- 
cident, Mistake,  and  Fraud.  It  is  of  the  last- 
mentioned  1  would  now  speak,  which  is  thus 


tare  may  merge  in  a  term  of  one  year,  if  the  '  generally  defined  by  Labeo: — **  Dolum  malum 


Iter  be  the  term  in  rerersion.  The  writer  in 
e  Law  Msgasine  puts  a  case  of  which  the  fol- 
wing  is  an  outline : — ^Where  A.  termor  for  one 
lodred  years,  makes  to  B.  an  estate  lor  20 
ars^  to  commence  at  the  end  of  80  years,  it  is 
^/ontjiierctse  fermtnt,  being  part  of  an  estate 
rfecied  hg  possesion.  Now,  if  A.  seised  in 
t  grants  an  estate  for  life  to  B.,  who  having 
^me  seised,  makes  a  lease  to  C.  for  10 
axs,  from  Michaelmas  next  (if  B,  should  so 
ng  live).  This,  f  should  suppose,  would  give 
.  an  interesse  termini,  and  yet  his  term  would, 
apprehend,  be  a  part  of  an  estate  perfected 
itk  possession,  {kh)        Vox  ab  Ulstiro. 

We  haveibeeti  obliged  to  alter  very  many 
the  numerouB  references  cited  by  our  cor- 
spondent  in  support  of  his  answer.  We 
commend  bim  to  have  recourse  to  legiti- 
Jte  authorities  ;  if  he  contiDues  to  pin  his 
ith  to  works  that  are  of  no  authority ^  he 
ill  soon  find  himself  bewildered  in  a  laby- 
ithy  that  he  will  not  easily  get  out  fVom- 
hoever  has  adyised  him  in  the  choice  of  a 
»rary,  has  given  him  very  ill  advice. 

Editor. 


TO  THB    BDITOB  OF    TBB    LBQAL    OUIDB. 

DISCUSSION    UPON    CONDITIONS 
NNEXED  TO  GIFTS  OR  LEGACIES 
IN  RESTRAINT  OF  MARRIAGE. 

Sir, — The  honour  you  have  done  me  on 
my  former  occasions  by  devoting  a  comer  o^ 

ce)  9hep.Toac]istoiie,  934. 

dd)  Bridgman,?. 

[ee)  Co.  6, 126  a ;  Co.  Lit.  S70  a. 

[if)Cro.  Jae.61. 

igg)  Hughm  v.  Robotham^  Cro.  EIlx.  903 ;  Stephens 

Bridges,  6  Madd.  96. 

[hh)^  Monthly  Law  Mag.  131. 


esse  omnem  ealliditatem,  falladam,  machina- 
tionem  ad  circumveniendum^falUndum^  deci- 
piendum  aUerum  adhibitam  ;"  and  the  Digest 
says,  **  Labeoms  de/initio  vera  est.**  (tib.  4. 
tit.  3.  1.  1.  s.  2. ;  id.  lib.  2.  tiu  14.  1.  7.  s.  9.) 
This  b  descriptive  of  positive  actual  frsud,  but 
there  is  another  dass  of  frauds  whieh,  as  distin- 
guished from  the  former,  are  treated  as  implied 
or  constructive  frauds,  bv  which  (as  a  learned 
writer  says)  are  meant  such  acts  or  contracts  as, 
though  not  originating  in  any  evil  design  or  con- 
trivance to  perpetuate  a  positive  fraud  or  injury 
upon  other  persons,  are  yet,  by  their  tendency  to 
mislead  or  deceive  other  persons,  or  to  viciate 
private  or  pubHe  confidence,  or  to  impair  or  in- 
'^'tire  the  pubVtc  interests^  deemed  eoually  repra- 
jhensible  with  positive  fraud,  and  tnerefore  are 
I  prohibited  by  law,  as  within  the  same  reason  and 
mischief  as  acts  and  contracts  done  mah  ammo. 
And  it  is  for  the  protection  of  public  interests, 
and  from  considerations  of  public  policy,  that 
courts  of  equity  include  within  their  jurisdiction 
the  dass  of  cases  it  is  my  present  intention  to 
consider,  under  the  head  ot  Constructive  Frauds. 
In  the  civil  law  all  gifb,  bequests,  &c.  in  re- 
straint of  marriage  generally,  were  held  void,  as 
inconsistent  with  public  policy ;  ^  Si  testator 
rogasset  hetredem  ut  restituat  htereditatem 
mulierif  si  non  nupsisset  dicendum  erit  compel" 
lendum  hmredem,  si  suspectam  dicat  hmredi' 
tatem,  adire^  etrestituere  cam  mulieri,  etiamsi 
nupsisset  Pothier**  (Pand.  lib.  5.  tit.  1.  n.  33.); 
and  this  upon  the  ground,  **  Quod  in  fraudein 
legis  ad  impediendas  nuptias  soriptum  esf, 
nullam  vim  habet.**    (Lib.  35.  tit.  I.  n.  35.) 
I  And  courts  of  equity  in  acting  upon  this  and 
I  other  cases  of  a  similar  nature,  have  been  much 
!  influenced  by  these  doctrines  of  the  civil  law. 
(1  Fonbl.  Eq.  B.  1.  c.  4.  10.)    It  is  not  here 
necessary  to  enter  into  detail  upon  the  probable 
causes  which  introduced  and  facilitated  the  pro- 
gress of  the  civil  law  doctrine  into  the  English 
courts  of  equity,  and  I  therefore  refer  all  who  wiah 
for  information  upon  this  head  to  the  argumeuia 
of  Lord  RossLYN  in  StackpoU  v,  Beaumont 
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Case  of  FroH  the  Chartist  considered. 


(3  Ves.  Jr.  96) ;  and  to  the  case  of  Scott  ▼. 
Tyler  (2  Bro.  C.  C.  432),  where  the  subject  is 
treated  with  much  learning  and  ability  by  Lord 
Thurlow,  who  lays  it  down  that  devises  of  land 
follow  the  rule  of  the  common  law.     And  Le- 
gacies of  money  follow  the  rule  of  the  canon  law. 
The  doctrine^  as  to  restraints  on  marriage^  and  the 
conditions  creating  the  same,  has,  however,  under- 
gone important  changes ;  and  that  which  is  at 
present  supported  and  administered  by  courts  of 
equity  is  far  better  calculated  for  the  benefit  of 
mankind,  and  the  advantage  of  society  in  general, 
Chan  that  which  was  asserted  in  the  Roman  law ; 
for  though  it  upholds  the  general  freedom  of 
choice  in  marriage,  it  does  not  fail  to  preserve  a 
just  and  proper  control  in  the  parents,  and  a  rea- 
sonable power  in  all  persons,  to  qualify  and  re- 
strict their  bounty  in  such  a  manner,  and  on 
such  conditions,  as  the  general  right  of  dominion 
over  property  in  a  free  country  justifies  and  pro- 
tects upon  grounds  of  general  convenience  and 
safety.     The  general  result  of  the  modern  Eng- 
lish doctrine  on  this  subject,  may  be   shortly 
stated  by  saying,  that  conditions  annexed  to  gifts, 
devises,  and  bequests  in  restraint  of  marriage, 
are  of  force  and  binding,  provided  they  be  rea- 
sonable in  themselves,  and  are  void  when  they 
operate  in  any  manner  as  an  undue  restraint  upon 
the  freedom  of  marriage  as  against  public  policy 
and  the  due  economy  and  morality  of  domestic 
life;  for  instance,  a  condition  that  a  child  should 
not  marry  till  50  years  of  age,  or  should  not 
marry  any  person  in  the  same  town,  county,  or 
state,  would  of  course  be  void,  and  be  deemed  a 
mere  evasion  or  fraud  upon  the  law.    (Scott  v. 
Tyler.)     But   the   same  principles   of    public 
policy  which   annul  such  conditions  when  they 
tend  to  a  general  restraint  of  marriage  will  con- 
firm and  support  them,  when  they  merely  pre- 
scribe such  reasonable  and  provident  regulations 
and  sanctions,  as  tend  to  protect  the  individual 
from  those  melancholy  consequences,  to  which 
-an  over  hasty,  rash,  or  precipitate  match  would 
probably  lead  (Fonblanque,   B.  1*  c.  4.) ;  and 
some  provisions  against  such  improvident  matches, 
especially  during  infancy,  or  until  a  certain  age 
of  discretion,  caimot  be  deemed  an  unreasonable 
precaution  for  parents  and  other  persons  to  afiix 
to   their  bounty.     Thus   a   legacy  given  to  a 
daughter  to  be  paid  her  at  twenty-one  years,  if 
she  did  not  marry  till  that  period,  wpuld  be  held 
good ;  for  it  postpones  marriage  only  to  a  rea- 
sonable agf  of  discretion. fa)     And  a  condition 
annexed  to  a  gii^  or  legacy,  that  the  party  should 
not  marry  without  the  consent  of  parents  or  trus- 
tees, or  other  persons  specified,  is  held  good;  for 


(a)  Accor^Dg  to  the  elvUlawthe  requirement  of  the 
eonseni  clji  iMtd jier«on,  especially  of  one  Interested, 

,  upon  the  law.  Scett  v.  Tyler. 


it  does  not  impose  an  unreasonable  restniii 
upon  marriage.  Desbody  ▼.  BeyvUle  (2  P.  W. 
547\  Also  a  condition  that  a  widow  sbill  M 
marry  is  no  unlawful  injunction,  for  it  is  set  ii 
general  restraint  of  marriage.  A  condkioa  u 
marry  or  not  to  marry  Titus  or  Msvius  is  g».<: 
so  also  a  condition  prescribing  doe  ceremcta 
and  a  due  place  of  marriage  is  good ;  and  so  bi 
other  conditions  of  a  similar  nature,  if  not  ciei 
evasively,  as  a  covert  purpose  to  restrain  msriic! 
generally.  Scott  v»  Tyler,  Godolphin'iOrpki) 
Legacy  (pi.  3.  c.  17 ;  Ayliffe  Pand.  B.  3.  } 
374).  ^ 

Having  now  seen  what  the  general  state  of 
law  is  with  regard  to  conditions  annexed  to 
or  bequests  in  restraint  of  marriage,  we  hi 
paved  the  way  for  the  consideralioo  of  (> 
nicer  distinctions  resorted  to  by  courts  of 
in  order  to  escape  from  the  positive  directiai^ 
of  the  party  imposing  such  comditim$f  vkd 
will  be  the  subject  of  my  next ;  and  I  eaocot « 
better  than  close  this  letter  by  adoptin|  dJ 
words  of  M.  Fonblanque^  that  *•  the  oalj  ^ 
strictions  which  the  law  of  England  inposes  d 
such  as  are  dictated  by  the  soundest  polky,  d 
approved  by  the  purest  inoralitj'.  That  a  ^m 
professing  to  be  affectionate  shall  not  be  Bajtt^ 
that  professing  to  assert  hiis  own  claim,  he  M 
not  disappoint  or  control  the  claims  of  rj:d 
nor  obstruct  the  interests  of  the  communitj;  *^ 
what  purports  to  be  an  act  of  generosiu  ^ti 
not  be  allowed  to  operate  as  a  teraptatioo  tc  a 
that  which  militates  against  nature,  monlitr.  i 
sound  policy,  or  to  restrain  from  doms.  t^ 
which  woulu  serve  and  promote  the  cssendii  ir 
terests  of  society,  are  rules  which  cannot  nti^ 
ably  be  reprobated  as  harsh  infringemeatsi  of  p 
vate  liberty,  or  even  reproached  as  unnec«^ 
restraints  on  its  free  exercise,"  and,  "  on  a« 
considerations  are  founded  those  ^vic^iSK 
which  have  from  time  to  time  been  leoogusi^  i 
our  courts  of  equity,  respecting  testamentajy  «• 
ditions  with  reference  to  mamag^  and  wfaL. 
purpose  to  consider  in  my  next. 

Remaining,  Sir, 
Your  very  obedient  serrant, 

'  H.D.M 


TO     THE    SDITOtl    OF   THE   LBGAL  GUDl- 
CASE  OF    FROST   THE  CHABT15T. 

On  the  Justice  of  his  sentence  as  an«»-^ 

h/  Justitia  (a,) 


Sir, — A  letter  on  the  subject  of  the  elgecw 
taken  on  the  trial  of  Frost,  the  CbsrtA  * 
this  week's  Guide,  is  the  occasiOB  ft  ibe**^ 
servations. 

"  The  question,'*  (it  ahoold  be  qp"^ 

(a)  Ante. 


Postage  AcU: 


d43^ 


I  am,  Sir, 

Your  obedient  servant, 

E.  H. 

tncoZn'j  Inn  Fields, 
Sept  22,  1840. 

W  See  3  Legal  Guide,  234. 


says  Justitiay  .**  ym&  afterwards  argued  at  very 
^reat  length  before  ali  the  judges." 

Now,  in  an  argument,  and  particularly  one  of 
rery  great  length,  we  naturally  conclude  that 
^rery  thing  was  said  on  the  subject  that  could 
!)e  said,  that  the  matter  was  duly  considered  and 
lebated  in  all  its  bearings ;  and  I  should  think 
here  could  be  little  doubt  but  that  it  was  so : — 
wherefore  then  the  necessity  of  solemn  dclibera- 
ion  after  such  solemn  argument  ?  Why  dclibe  ^ 
ate  on  a  point  on  which  nobody  had  any  thing 
nofe  to  say  ?  Nor  do  I  see  very  clearly  what 
rould  have  been  gained  if  the  judges  bad  locked 
hemselves  up  for  the  purpose. 

A  majority  of  three  had  decided  that  the  deli- 
ery  of  the  list  of  witnesses  was  not  a  good  deli- 
ery  in  point  of  law.  A  similar  majority  de- 
ided  at  the  same  time  that  the  objection  was 
ot  taken  in  due  time,  both  which  decisions 
njQ  given  together  as  their  judgments  on  the 
uestions  reserved.  I  don*t  understand  how  the 
ccision  on  the  second  question  was  the  result  of 
n  extraordinary  chance  as  discovered  by  Justitiay 
either  do  I  understand  why  the  decision  on  the 
Tbt  ought  to  have  effected  the  conviction,  and 
be  decision  on  the  second  have  gone  for  nothing. 
^e  effect  of  the  two  together  appeared  to  my 
reak  mind  to  be  that  the  objection  was  not 
didy  because  not  taken  in  time.  Had  it  been 
iken  in  time,  the  error  could  have  been  rec- 
ced. In  other  words,  the  hole  could  under  no 
ircumstances  have  been  big  enough  for  Mr. 
Tost  to  slip  tbrough 

Every  honest  man  will  unite  with  Justitia  in 
imenting  that  there  should  have  been  a  diffcr- 
ice  of  opinion  on  this  and  other  occasions, 
hen  perfect  unanimity  would  have  looked  so 
>Qch  better.  But  if  the  learned  gentleman  will 
^fer  to  the  letter  which  accompanied  the  opi- 
tous,  (b)  he  will  see  that  doubtful  points,  under 
mllar  circumstances,  are  uniformly  settled  by 
le  majority  of  the  judges^  which  would  seem ' 
>  imply  that  perfect  unanimity  is  not  always  a 
latter  of  course.  ' 

With  all  proper  respect  for  Justitia  and  his 
tter,  I  cannot  but  think  that  had  his  friend,  the ' 
T)iable  prisoner,  obtained  a  free  pardon  instead  j 

a  commutation  of  his  sentence,  it  would  have  [ 
^t  a  much  larger  blot  on  the  judicial  character, ' 
id  one  which  would  with  much  greater  diflSculty 
ive  been  removed. 


POSTAGE  ACTS, 


Opinion  op  Sir   Frederick   Pollock,    as 

TO     SENDING     ShIP   LeTTERS    BY     VESSELS 
OUTWARDS, 

We  copy,  from  the  Liverpool  Times  of  yes* 
terday,  the  following  opinion,  which  appears  to 
have  been  given  by  Sir  Frederick  Pollock,  on  a 
subject  of  considerable  importance  to  the  mer- 
chants of  Manchester,  as  well  as  to  those  of 
Liverpool,  London^  and  other  parts ;  and  which 
appears  to  have  been  obtained  at  the  instance  of 
the  British  and  American  Steam  Navigation 
Company :— - 

'*  I  am  of  opinion,  that  the  directors  or  agents 
of  the  company  cannot  in  any  office,  or  on  board 
the  ship,  legally  receive  letters  brought  to  them 
for  conveyance  to  the  United  States. 

'*  The  receiving  letters  from  any  person  whq 
may  choose  to  bring  them,  by  suspending  a  bag 
into  which  they  may  be  put,  or  by  authorising 
the  captain  to  receive  all  that  may  be  delivered 
to  him,  is  only  a  mode  of  ^  making  a  collection' 
When  the  letters  are  got  together^  they  are  a 
'collection,*  whether  'gathered'  or  brought 
and  received:  and  I  think  a  person  yiho 
opened  a  bag  for  the  receipt  of  letters  generally 
would  be  deemed  thereby  to  '  make  a  coUec- 
tion, 

"  1  am  of  opinion,  that  the  penalties  imposed 
by  the  act  I  st  Victoria,  c.  36,  would  be  incurred 
by  the  proceedings  of  the  company  in  being  par* 
ties  (in  the  manner  above  detailed)  to  a  collection 
of  letters  being  made. 

(Signed)      <'  Frederick  Pollock.    . 

"  Temple,  Sept.  17,1840." 


The  Liverpool  Times  has  not  explained  why 
this  opinion  was  obtained  at  the  present  time  by 
the  Steam  Navigation  Company  ;  but  we  learn 
from  another  quarter  that  the  post  office  autho* 
rities  have  sent  notice  to  the  agents  for  oneof  the 
transatlantic  steamers  (we  believe  the  British 
Queen),  to  the  effect  that  they  were  not  at  li-» 
berty  to  collect  letters  to  be  sent  abroad  by  their 
vessel ;  tiiough  it  was  admitted  that  the  sending 
of  letters  by  private  vessels,  without  the  interven* 
tion  of  the  post-office,  was  strictly  legal.  The 
power  of  sending  letters,  however,  will  be  of  very 
little  use,  unless  somebody  can  lawfully  receive 
them  for  the  purpose  of  transmiseion. 

As  the  circumstances  out  of  which  the  existing 
practice  of  sending  letters  by  private  ships  aros^ 
are  not  generally  known,  and  as  the  matter  ^ 
likely  to  excite  considersble  interest  amor 
mercantile  men,  we  may  probably  be  excused  i 
giving  a  short  explanation  of  them.  In  v 
year  1814,  an  act  (64  Geo.  IIL,  e.  If  r 
passed,  reqmn^  ail  oolward  Icttcn  bf  rr 
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Teuels  to  be  sent  to  the  poBt-officc,  to  be  there  | 
taxed  and  stamped ;  after  which,  the  pftrties  were  | 
allowed  to  put  them  on  ahip-buftrd  themselves.' 
ThU  was  found  to  be  such  an  intolerable  hind* 
ranee  to  the  conespondence  of  the  country,  that,  I 
in  the  fallowing  jear,  deputations  were  sent  from 
various  auarters  to  represent  to  the  then  Chan- 
cellor ol  the  Exchequer  (Mr.  VansitUrt)  the 
absolute  necessity  of  repealing  the  danse ;  and 
they  suggcEted,  as  a  compromise  for  the  aban- 
donment of  the  tax  on  outward  letters  by  private 
ships,  an  advance  on  the  rates  of  postage  on 
inward  letters,  Mr.  Vansittart,  after  some  con- 
ferences with  these  depatations  and  with  Sir 
Francis  Freeling,  agreed  that  clauses  should  be 
introduced  into  a  postage  bill  then  before  PbtIIb' 
nent  (56  George  111.,  c.  163),  adrancing  the 
late  of  inward  postage  to  8d,  at  which  it  has 
continued  ever  since,  and  expressly  exemptiug  all 
outward  letters  by  private  merchant  vessels. 

In  some  of  the  later  post  office  acts,  undoubt- 
edly, clauses  have  been  introduced,  making  it 
ille^  to  collect  letters ;  but  these  attracted  no 
particular  attention,  being  generally  supposed  to 
refer  to  a  practice  which  prevailed  at  one  time  in 
London,  of  receiving  letters  at  coffee-houses  for 
a  fee  of  3d  or  fid  each,  and  then  forwarding  them 
by  private  vessels. 

We  ihiitk  it  is  tolerably  clear,  from  the  preced- 
ing facts,  thiit  if  the  opinion  of  Sir  F.  Pollock 
is  correct,  and  parties  are  prevented  by  the  re- 
cent post-office  act  from  receiving  letters  for 
transmission  by  private  ships,  the  privilege  con- 
ferred by  the  65lh  George  III.,  of  sending  out- 
ward letters  by  private  merchant  vessels  without 
charge,  becomes  a  dead  letter,  and  very  great 
inconvenience  (to  say  nothing  of  the  expence) 
niust  necessarily  result  to  parties  engaged  in  com- 
merce with  foreign  countries,  and  especially  with 


BOLLS'  COURT— /me  la 

Rtckatt  v.  Crhutt. 
SVARATK  Vas.-^Whetker  a    bequat  b  i 

feme  covert  or  htr  lutigtufor  tift.jtrle 

and  iJuir  own  abtobtte  me  «m  it»ip. 

ereatuatrutt/orherteparatevMrtoau 

enable  her  to  ditpoM  of  the  iefaat  u  i 

feme  sole. 

This  Bill,  filed  fn  Janoaiy,  1B35,  br  An 
Rtfcraft  and  Pamela  Rycraft  by  tbor  xa 
&iend,  against  Wm.  Miller  Chriaty,  the  emau 
of  the  will  of  Jokn  Price,  deceased,  and  Harf 
Rycraft,  the  husband  of  the  plaintiff  ^ii  Ky 
craft,  for  the  due  adimnistrm^n  of  the  tMti 
Mi.  Price,  according  to  the  tnvts  of  bit  wil. 

It  appeared  b}-  the  Bill  that  Mr.  Prioe.bjb 
will,  bequeathed  all  his  leasehold  mesm^v 
tenements,  personal  estate  and  zSrOt,  nv 
i  William  Miller  CJtritly,  his  csecniMi,  i^ 
nistralora,  and  assigns,  upon  trust  fw  nk:  b^ 
the  testator  dhected  that  his  trustee  should  stud 
possessed  of  the  prodace  thereof,  and  alu  of  isct 
part  of  his  personal  estate  ■■  coniiited  of  men 
upon  trust,  after  payment  of  hit  debit,  fuiaJ 
and  testamentary  expencea,  to  invest  tk  ast 
upon  Government  or  real  secnritia,  aid  to  pii 
the  interest,  dividends,  and  annual  jirodoce  liwKf 
unto,  or  permit  the  same  to  be  received  and  ula 
by,  Ann  Rycraft,  or  het  assigns,  dming  is 
life,  for  her  and  their  own  absolute  use  *m1  k- 
ne6t.  And  after  her  decease,  as  to  ai  irril  ih  j 
said  securities  as  the  interest,  diridendt,  and  |0 1 
duce  thereof,  ttpon  tmat  to  pay,  assign,  ori»D>fa 
the  same  to  his  natural  daughter  Pamela,  bj^ 
said  Ann  Rycraft,  her  eiecnton, adnrimstwtn 
and  aiukms :  and  aunainted  the  aaid  Wm.  MOia 
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ud  tesUtor,  deduct,  pay,  wad  allow  unto  the  said 
nn  Elf,  her  executors,  administratorsy  and 
isxgasy  for  the  maintenance  and  support  of  the 
lid  child,  the  sum  of  seven  shillings  weekly  and 
rery  week,  until  the  said  child  shoiUd  attain  the 
^  of  i  6  years,  in  case  such  child  should  so  long 
re.  And  the  said  it »»  Rycraft  covenanted 
ir  herself,  her  heirs,  executors,  and  assigns,  to 
idemnify  and  save  harmless  the  said  WtLliam 
filler  Christy t  his  executors  and  adminbtiators, 
rsinst  all  actions,  suits,  claims,  and  demands  of, 
om,  or  by  any  person  or  persons  whomsoever, 
1  respect  of  the  payment  to  the  said  Ann  Elf  of 
ich  seven  shillings  a  week,  until  her  said  child 
tained  the  age  of  16  years,  in  case  such  child 
lould  so  long  live.  And  the  said  Ann  Rycraft 
d  thereby  agree  to  allow  to  the  said  William 
iUler  Christy  such  weekly  sum  of  seven  shiU 
ngs,  out  of  the  dividends  and  interest  payable  to 
er  as  aforesaid,  Ann  Rycraft  was  married  to 
le  defendant  Henry  Rycraft^  but  she  had,  for 
any  years  previous  to  the  execution  of  the  said 
jreement  with  the  said  Wm.  Miller  Christy, 
red  separate  and  apart  from  him,  and  still  con- 
nued  to  do  so.  The  defendant,  Henry  Rycraft, 
)f  his  answer,  disclaimed  all  interest  in  the  trust 
mds.  At  the  hearing,  the  Master  was  ordered 
)  inquire  and  state  to  the  Court  whether  Ann 
'ycraffs  agreement  for  the  payment  of  seven 
liilings  a  week  to  Ann  Elf  was  binding  on  her, 
id  the  Master  reported  that  it  was  bindmg  upon 
ei.  To  this  report  the  plaintiffs  exceptecL — 
he  exception  now  came  on  for  argument.  Three 
aestions  were  discussed :  first,  whether  the  words 
f  the  bequest  were  sufficient  to  create  a  trust  for 
le  separate  use  of  Mrs.  Rycraft  ?— secondly,  if 
H,  then  whether  the  subsequent  disclaimer  by 
iT  husband  would  have  that  effect? — lastly, 
hether  the  agreement,  being  voluntary,  was 
ich  as  would  be  enforced  by  a  Court  of  Equity  ? 
Lord  Langdalb  said,  the  case  was  not  with- 


into  effect,  by  aUowkig  tb«  payments  made  b?  ^ 
executor  to  Ann  Elf,  in  pursuance  of  it ;  and  this 
Court  will  carry  into  effect  a  voluntary  agreement 
perfected  in  every  way  as  the  present.— It  is  * 
trust  executed,  and  upon  this  there  can  bo  i^ 
doubt.— Exceptions  over-ruled. 


COURT  OF  COMMON  PLEAS— Jane  i^. 
Sittings  in  Banco* 

Marriott  v.  Stourlky. 
Shopkbbpbrs'  Nbougbacb  in  exposing  ^^^^ 
goods  to  the  danger  qf  Passengers^  at»^ 
their  consequent  liability  to  an  action  «/^^ 
damages.  ^^ 

This  was  an  action  in  which  the  plaiu^^^ 
sought  to  recover  damages  for  the  injury  ^^^^jit 
tained  by  him  in  consequence  of  the  aB^^^ 
negligent  conduct  of  the  defendant  in  his  m^^ 
of  exposing  his  goods  for  sale.  The  cause  "^ 
tried  at  the  last  spring  assises  for  Northampt"" 
shire,  when  it  appeared  that  the  plaintiff's  p 
ran  away  with  his  cart,  and  having  come  in  ct>^^ 
tact  with  some  ploughs  and  other  articles  wl»i^ 
the  defendant,  who  was  a  shopkeeper  at  Pet^^ 
borough,  had  exposed  for  sale  in  the  street  ^ 
front  of  his  shop;  the  plaintiff"  waa  thro 
down,  and  received  the  injury  complained  o 
For  the  defendant  it  was  contended  that  1b 
ffoods  were  not  improperly  exposed  for  sale,  l^i 
m  the  usual  manner  in  which  those  of  cotxa^^ 
shopkeepers  are  generally  placed,  and  tha^ 
all  evenU  the  plaintiff  himself  waa  to  bhi^^ 
putting  the  cart  to  a  vicious  pony,  whidi  | 
already  run  away  with  a  cart  that  same  — *— — 
and  was  still  in  an  excited  stale  i-' 
tured  to  put  him  in  harness  the 
and  that  there  was  want  of  doe  «re  c 
the  plaintiff:  The  Judge  eked 
V,  Forrester  J  (a)  and  duectedAe 
the  evidence  proved  a  want  ^ 


a  difficulty,  but  as  the  husband  had  put  in  his  i  e~\r"%^'  ~'»\ 

iswer,  and  did  not  dispute  the  agreement  made  P*'^^  the  j)laintiff  he  was  a 
f  h\s  wife,  and  as  the  fund  was  m  the  hands  of  W^^^^j'  ^^  *^«  J"7  *^*^ 
e  defendant,  and  the  trust  for  the  testator's  na-  r®*®?^'?^-  .  ^     .^^^ 

ral  daughter  was  therefore  executed,  he  thought  1      ^J'  Serjeant  Ge^UM 
•  •  •«?  ,  Ufo  snow  cause  wny  thae  i 

igiiw  lu  ue  enioroea  agaiiisc  ^ne  piainiin.       rie\\         *    ,    ,  -,  S™^?" 

ated  the  will  of  the  testator,  and  said  he  did  not  llP^^P^'^'y.  '^ft  to  the 

insider  that  the  gift  to  "  Ann  Rycrafi,  or  ^w\r  ^i^JJS?  ^"^ 

signs,  during  her  life,  for  her  and  their  ownu     Tr*  "*^  °^  j 

>solute  use  and  benefit,"  constituted    a  gift  toll  v     P^^"*^ 

jr  separate  use.     At  all  events,   the  disclaimer  \\,     U>grt  ms.  ^  ^^^  ^j 

f  the  husband  not'only  left  the  trust  fund  at  herll^**"^^  ^'^ 

An  disposal,  but  gave  effect  to  the   agreeinent\\~  t^\  u 

le  had  made  with  Mr.  Christy,  which  'waa  cer*\\    (ft)  r ' 

^toly  of  a  meritorious  nature.      He  thought  thellM^** 

\aslcr  was  quite  right  in  his  finding:    no  fraud 'l*"**^ 

as  shown  as  having  been  practised    upon   Mrs.  i    ** 

ycrafi,  who  had  herself  carried  the ^' 
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bf  the  laamed  judge  who  tried  the  canse  and 
which  applied  to  this  caae.— Kide  revised. 


■     COURT  OF  EXCHEQUER -;(fay  30. 
Sittings  in  liawo. 

Bbrnbl  v.  CuitTEIS. 
Landlord  and  Tehavt. 
AGREEMBST^or  a  J^ase.  — Where  it  shall 
be  construed  to  amount  to  ajtresent  demise 
or  onli)  as  a  eontract  for  a  Lease. — Costs 
of  Lease.  —  Statute  of  Liuitations 
when  it  begins  to  run  upon  such  an  agree- 

Mt.  Hamfrey  moved  in  this  case  to  enter  i 
nonsuit,  or  to  reduce  the  damages,  pursuant  to 
leave  reserved  for  the  purpose  »X  the  trial  of  the 
cause  before   Lord  Abinger,  C.  B.,  when  the 
plaintifFhadaverdict  for  £18;  viz.  £10  forth 
costs   the  plaintiff  had  been  put   to  in   having 
lease  prepared,  nhich  the  defendant  had  refused 
to  execute,  and  £3  for  use  and  occupation. 
The  facts  of  the  cue  were  these  :— 
The  plaintiff  and  defendant,  so  long  back 
1S25,  entered  into  the  following  agreement. 

"Memorandum  of  agreement,  dated  Oct.  15, 
^825.  between  David  Cttrteis  of  the  one  part, 
and  James  Bernel  of  the  other  part.  The  said 
l)avid  Cutteis  agrees  to  take  and  the  said  James 
Bemel  agrees  to  let  on  lease  for  the  term  of  21 
years,  to  be  computed  from  the  date  hereof,  all 
those,  &c.,  at  and  after  the  net  yearly  rent  of 
£'J2,  payable  quarterly,  to  commence  from 
, Michaelmas  Day  last,  without  any  deduction, 
and  the  said  lease  to  contain  the  same  covenants 
.OS  are  in  the  lease  from  Sir  J.  O.  to  the  said 
James  Bemel.  All  erections  now  on  the  premises 
are  to  be  let^.  The  expense  of  the  lease  and  coun- 
terpart to  be  borne  by  the  said  David  Curteis, 
and  to  be  prepared  by  the  solicitor  of  the  said 
'  James  Bemel." 

Under  this  agreement  the  defendant  entered 
into  possession  of  the  premises,  and  occupied 
them  until  1S3S,  when  he  gave  notice  to  quit, 
.upon  -which  the  plaiotiff  called  upon  him  to 
esecute  a  lease  of  the  premises,  which,  as  he 
contended,  he  was  bound  to  do  under  the  terms 
of  his  agreement.  The  lease  having  been  drawn 
up  and  presented  to  the  defendant,  he  refused  to 
execute  it,  conlending  that  Ike  agreement  itself 
operated  as  a  lease,  and  that  there  wai 

cessitv  for    anv   fiirthpr  P*T»r>»        TK» 

the 


and  also  a  small  sum  fot  the  iise  and  axvjttut 
of  the  premises,  which  resulted  in  tkjnnfcA 
'  ig  ^  1 0  for  the  costs  of  preparing  the  hx. 
r>d  £3  for  the  use  and  occupation  icnt,  id 
le  motion  was  now  made  for  a  nonsuit,  <a  lit 
grounds  that  the  agreement  in  qufstiw  ici 
ease  in  itself,  and  that  the  statute  of  liminiiai 
ras  a  bar  to  the  action.  He  cited  Aldena 
:  Neate  (I),  and  Doe  dem  Philip  J.Ba- 
jamin  (i). 

Mr.  Hvmfrey  contended  that  thb  instniniRit 
contained  words  of  a  present  demise,  in  itxi 
case  as  a  leue  was  already  in  eiiittiiR,  i 
course  the  plaintiff  was  not  jiutified  in  goii^u 
the  expense  of  having  another  ^wn  to  u  t: 
rge  the  defendant  therewith.  Ifthiiiwrf 
case  were  correct,  then  the  defendini  naii 
be  entitled  to  nonsuit  the  plaintiff.  Tk  c<kt 
point  also  had  reference  to  the  plea  of  tbc  i>- 
tuCe  of  limitations,  under  which  the  ohm  ^* 
having  arose  more  than  six  yean  l{^ 
the  charge  of  preparing  the  leaae  ooold  niK  t: 
supported  by  the  plaintiff. 

Lord  Abingbr,  C.  B.,  said  there  nsx 

ground  for  the  application  on  either  of  the  poJrJt 

The  parlies  did  not  intend  the  sgreemcnt  u  1' 

anything  else  than  an  agreenwnt  to  graniuJ 

E  a  future  lease  of  the  premisei,  for  i^^ 

expense   of  preparing  which  the  defeodAst  m 

"  ble.      With   respect  to   the  statute  of  liir^ 

ins,  it  was  equally  manifest  that  the  ihne  m 

be  calculated  from  the  moment  at  «lii(^  > 

use   of  action  arose,   which   could   anlj'  ti'r 

been  when  the  leaae  was  offered,  and  the  defovi- ; 

int  refused  to  execute  it  according  to  hi)  K"^  \ 

Tient,  and  not  from  the   date  of  that  igrKOB^I 

tself,  which  could   not  give  any  right  of  lei^  ' 

:ill  a  breach  of  it  had  been  committed. 

The  other  judges  concurred. 

Bule  refused. 


(l)4Mee.&Wels.704,S.C  whichinjc 
action  to  recover  damages  for  the  lunt-r^' 
of  certain  premises;  and  the  question  lonid 
onthis,  whether  the  agreement,  the  li»>i>ditiu 
of  the  action,  was  to  be  constraed  as  a  <f^ 
mise,  or  only  as  a  contract  for  a  leia&  ^ 
agreement  between  the  parties  (which  *« 
stamped  with  a  lease  stamp)  wu,  ibat  B- 


haw  R^porti. 


347 


mittee  agreed  to  paj  tbe  rett  and  all  taxes, 
and  other  outgoings,  and  also  to  keep  the 
premises  in  repair.  And  the  parties  agreed 
that  a  lease  and  counterpart  of  the  premises 
should  be  prepared  and  executed  before  the 
1st  of  January  then  next,  with  covenants 
and  agreements,  pursuant  to  the  now  stating 
agreement,  and  such  other  general  clauses  as 
are  usually  contained  in  leases.  There  was 
also  a  proviso,  by  which  Edward  Sheppard 
agreed  to  convey  the  fee  to  the  commitee  at 
a  fixed  price.  The  committee  took  posses- 
sion and  paid  rent.  No  lease  was  ever  exe- 
cuted. Edward  Sheppard  died,  and  his 
heir-at-law  brought  assumpsit  after  notice  of 
dilapidations. 


dlately  on  th^  date  of  the  agreement,  and  if 
90,  what  was  the  term  in  question  but  the  one 
for   ninety-nine    years    mentioned    in    the 
agreement?  If,  however,  the  first  half  year's 
rent  be  not  considered  as  accruing  due  at 
Michaelmas  1782,  it  must  necessarily  be- 
come so  at  Lady-day  next  following:  and 
on  that  construction  we  are  to  suppose  tiiat 
although  the  lessor  created   a  tenancy  for 
ninety-nine  years  from   March  1782,  at  a 
half-yearly  rent,  still  no  rent  was  to  be  pay- 
able till  the  expiration  of  a  full  year  from  the 
date,  and  consequently  the  last  half  year's 
rent  would  become  due  at  the  end  of  «  bal* 
year  after  the  term  had  expired.     It  is  ninci* 
more  probable  that  the  rent  should  be  in»d« 


Lord  Abinobr,  C.  B.  in  giving  the  judg-  payable  within  the  term,  than  after  it«  ^^?^ 
»nt  of  the  court  said  that,— It  was  con-  ration,  as  in  tbe  latter  event,  the  lancllor<> 


ment 

tended  by  the  defendant's  counsel  that  this  '  remedy  by  distress    would  be  gone* 
agreement  could  not  operate  as  an  absolute  think  it  would  have  been  better  if  tbe 
demise  for  99  yea«v ;  and  he  urged  in  sup-  had  not  given  so  wide  a  constmcuc^o 
port  of  the  proposition,  the  circumstance  of  struments  of  this  nature ;  but  o*  t^*^ 
its  containing  a  stipulation  for  the  execution :  tion  of  all  tbe  cases  taken  togeutfr^  "^ 
of  a  lease  at  a  future  period.     But  so  many  j  not  avoid  the  conclnsioo  tkai  i>  ^^  - 
cases  are  to  be  found    where  agreements '  for  the  execution  of  m  lewe  n  J^*^-  '- 
have  been  beld  to  operate  as  actual  demises, '  not  necessarily 


f^ 
V^ 


notwithstanding  the  insertion  of  a  stipulation 


instrument  of  this 


similar   to  the  above,  that  this    argument  a  present  dem 


cannot  be  sustained.     It  was  then  suggested 

that  it  might  have  been  optional  on  the 

part    of  the  defendants  to   treat  it  as  a 

lease  or  not;    but  we  think  on  the    view 

of  the  whole  instrument  that  it  is  a  question 

for  oar  decision,  whether  or  not  the  words  'jpajniest 

it  contains  are  sufficient  to  amount  to  a  pre-  '.lease 

sent  demise^  if  it  can  be  collected  from   the  paid, 

circumstances  of  the  case,  that  it  was  the  in-  all 

tcntion  of  the  parties  at  the  time  when  it  was  thai 

executed,  that  it  should  be  such.     Here  the 

parties  agree  that  the  term  in  question  is  to 

commence  from  the  25th  of  March,  1782. 

at  a  certain  yearly  rent ;  on  this  tbe 

tion  arises,  when  would  the  first  yearns 

become  dM?     No  one  can  suppose 

momeal  llM'ibis  can  be  at  any  other 

than  iK^*4S^''  ' ;  a 

case  mm  im  r  ^ 


in    this 

usually  fovad  is 
preyent  the  daek 
such  an 
and  the 


•-? 


^'<. 


M.  J 


^"  1 


di'*k  th*t  <>'-e   />w»^ 
tMS  tfnst  fffftu  t>^  -<--—     ---^    ^ 


t*  pK 


WL  9tStM^  d^misti  ^«<fH  *:    **-!-—    — 
T,  JLum^  H  H'*n7,,  17*?,  w-i. 

6  Tena  B*p.  1^  •" 


846 


Laf9  Reparti. 


COURT  OF  BANKRUPTCY,— Sfepf.  m. 


IN   RB  JAMBS   liOaRB. 

Bawkruptgy  Act. — Construeium  qfSeetS. 
— VPTmiX  is  a  suffleimt  Asngnment  ^  a 
Trader's  ^ects  to  cimititHte  an  Act  of 

.   JBankruptc^m 

Mr.  ITaMer  applied  to  the  Court  on  behalf 
of  a  creditor  of  James  Moore,  late  of  New  Bond 
Street,  hatter  and  army  accoutrement  maker, 
whose  debt  was  £400«,  that  a  fiat  of  bankruptcy 
should  be  issued  against  him,  on  the  ground 
that  he  had  parted  with  his  business  and  the 
good-win  of  his  business ;  that  he  had  executed 
a  conveyance  of  his  property  to  certain  trustees ; 
and  that,  being  a  trader  and  unable  to  pay  his 
debts,  he  had,  under  all  the  circumstances,  com- 
mitted an  act  of  bankruptcy. 

Mr.  Sermon  opposed  the  application  on  the 
ground  that  Mr.  Moore  had  not  assigned  **  all'* 
his  property  to  the  creditors'  trustees,  and  though 
embarrassed  in  consequence  of  not  being  able  to 
get  in  large  oiitstanding  debts,  and  particularly  a 
sum  of  x30,000.  due  to  him  from  the  Spanish 
Government,  had  nevertheless  not  for  a  moment 
contemplated  the  commission  of  aii  act  of  bank- 
ruptcy. 

HoLROYD,  C,f  said,  the  question  was,  whether 
a  fiat  should  issue  against  Mr.  James  Moore,  of 
Bond-street,  on  the  ground  of  his  having  parted 
with  his  property  under  certain  deeds.  The 
third  secUon  of  the  Bankruptcy  Act  said,  *'  That 
if  any  trader  shall  make  any  fraudulent  gift, 
conveyance,  or  transfer  of  his  goods  or  chattels, 
80  as  to  defeat  his  creditors,  he  shall  be  guilty 
of  an  act  of  bankruptcy.^  The  deeds  in  ques- 
tion were  severally  executed  on  the  24th  and 
28th  July  last.  By  the  former,  Mr.  Moore  as- 
signed the  lease  of  his  premises,  and  the  good- 
wu!  of  his  business,  in  Bond-street,  to  Mr.  Geo. 
Armand|  for  the  sum  of  jB3,600 ;  and  on  the 
28th  he  signed  another  deed,  naming  three  of  his 
principal  creditors  as  trustees  for  the  general 
Dody  of  creditors,  and  reciting  his  former  assign- 
ment to  Armand ;  the  second  deed  also  con- 
tained an  account  of  the  debt  due  to  Mr.  Moore 
by  the  Spanish  Government  for  j£30,000., 
which,  with  interest,  was  secured  by  bUls  on 
Mr.  Carbonell,  together  with  large  outstanding 
debts ;  it  also  contained  two  other  covenants- 
one,  that  a  dividend  was  to  be  made  by  the 
trustees  twice  a  year,  and  the  other  that  Mr. 
Moofe  was  not  to  be  sued  ;  and,  therefore,  the 
question  was  if  either  of  these  deeds  constituted 
an  act  of  bankruptcy — for  it  was  quite  clear  that 
if  either  was  a  conveyance  of  "  tdV*  the  trader's 
property  from  him,  it  would  certainly  amount  to 
an  act  of  bankruptcy,  without  any  imputation 


whatsoever  of  ftmd — as  sodi  •  WBifjiiw 
would  completely  put  it  out  of  his  power  to  cuiy 
on  his  business.     JBnt  if  the  deed  on  the  fia  o{ 
it  did  not  show  that,  and  the  first  deed  £d  not 
do  so,  then  some  further  cridenee  of  hii  faavinf 
assigned  away  the  great  balk  ol  Us  psopctjF 
woiiud  be  necessary  to  sustain  a  fiat*    Thil, 
however,  not  having  been  done,  it  wodd  ncit 
become  necessary  to  show  that  eidier  «it  t 
"*  volonttfir"  deodi  and  oloo  that*  whsn  it  w 
exeented,  Mr.  Moore  hod  banknsptey  m  hii  coo- 
templatioB.     But  neither  of  the  deeds  sboed 
that  he  haiitparted'  with  <*  all"  his  piopciiy ;  sor 
was  any  evidence  uflbted  to  skom  that  skktf 
deed  waa  a  voluntary  deed,  and  ckoi^  tht  fo 
deed  waa  not  an  act  of  bankruptcy.    Then  va 
the  second  otherwise  ?  He  eertamly  thoogbt  noc. 
Was  it  the*  to>be  eonoideicd  as  avolmHaiydeed? 
It  stated  upon  the  &ee  of  it  that,  in  ceosefWDBB 
of  his  not  being  able  to  pay  his  ereditoa,  he 
'*  bad  made  the  deed,^  Ac.    So  that  die  pn- 
possl  nnmt  have  come*  firom*  Bf  r.  Moors.  BiS 
then,  besides  its  being  volnntnry,  was  ilia  lib 

to  couHnit  an  act  «f  baaknptcy ! 


CO 

Suffioient  evidence  was  shown  to  piovs  he  mt 
insolvent  at  the  time. 

Mr.  iSeraioa— No,  sir,  with  snbmwion^oslf 
that  he  was  in  cmbarraased  aroomstanccs.  ^ 

HoLROrs,  C«— *Well,  in  easbamssed  drcon- 
stances.  His  bilk  were  dislioiHMBed  for  duw 
or  four  roontha  before  the  ezeeotion  of  ^  deei, 
and  that  certaiidy  ahospod  inaolYaney;  hot  is- 
solvency  of  itself  was  held  not  to  be  saffidcBtf 
unless  oankrupley  was  oontemplaled*  The  en- 
denee  adduced  in  the  ease  fell  skfft  of  dm. 
Nor  was  it  cleaily  shown  that  "^aH^faispRfatf 
was  assigned,  nor  that  be  hod  not  at  this  awoMBt 
some  interest  in  the  shop  in  Bond-otrset 

Mr.  iVaiker  said  that  the  evidence  Mr 
proved  the  shop  to  be  in  tfaa  posnesoiDn  sf  Mr. 
Armand. 

Mr.  5erino»— And  it  shooU  not  be  losgcMs 
that  the  trustees  hod  paid  a  £ndend. 
I  HoLROYD,  C.  had  no  doobt  that  with  a  litde 
more  evidence  as  to  the  eOEtcnt  of  ^  W^^ 
assigned  to  the  tmstces  under  the  oeoond  deei 
an  act  of  bankruptcy  would  be  proved  to  biw 
jbeen  committed  by  Mr.  Moore,  bal  until  te 
was  supplied  the  fiat  eonld  not  be  tssnsd. 

Fiai  refused^ 


\\ 


INSOLVENT  DEBTORS'  COURT, 
Sittings^  Sept.  22. 


The  Court  this  day  resumed  its  mmpt  ^ 
hear  cases,  for  three  weeks. 


RBgidatlan  of  Potiage  DuH$t» 
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3  ft  4  Vict.  Cap*  96.  il 

An  let  far  the  BeaukUian  of  tke  DtUiet  of 

Postage. 

{Continuedfrom  p*  t34.) 

36.  And  for  enooanging'  maaten  of  Teflselt, 
rot  being  post-office  packala,  to  undertake  the 
:onveyanoe  of  letters^  be  it  enacted,  that  the  post- 
aiaster-genend  may  aUeir  to  naiters  of  vessels, 
}D  letters  and  newspapers  conTejcd  by  them  for 
)r  on  behalf  of  the  poet«office  between  places 
within  the  United  Kingdom,  a  sum  not  exeeed- 
ng  two  shillinffs  and  sixpence  for  each  and  every 
lumber  of  one  nandred  of  snch  letters  and  news- 
)spert»  and  for  any  less  nmnber  in  the  like  pio- 
jortion,  and  nay  aBow  to  the  masters  of  Tessek 
}ouQd  from  the  United  Ringcbn  to  the  Bast 
[ndies  a  sam  not  exceeding  one  penny  for  eadi 
etter,  and  one  halfpenny  fir  each  newspaper  con- 
veyed by  them  li»r  or  on  behalf  of  the  post^oiBcsy 
md  may  aUaw  to  the  masters  of  ali  ottier  vessels 
I  ram  not  exceedmg  twopence  for  each  letter 
onvejed  by  them  for  or  on  behalf  of  the  post* 
•flke  from  the  United  Kingdom  to  places  l»- 
ond  tea,  and  may  allow  to  the  masten  of  all 
essels  not  exceeding  twopence  lor  each  letter 
iroaght  into  the  United  Kingdoo^  which  they 
hall  deUver  at  the  post-office  at  the  first  Dort  at 
rhich  they  touch  or  arrtvsy  or  with  which  they 
ommamcate^  (all  which  gretoities  mav  be  paid 
t  such  times  and  places,  and  under  au  such  re- 
nlttions  and  resdfictions  as  the  postmaster-gene- 
il  shall  in  hia  diseretion  thmk  fit ;)  and  every 
laster  of  a  vessel  ootward*bonnd  shaB  receive  on 
oard  his  vessel  every  post  letter-bag  tendered  to 
im  for  conveyance,  and  having  icoeived  the 
ime  shall  ddiver  it,  on  hb  arrival  at  the  port  or 
laoe  of  his  destinatbn»  without  delay ;  ana  erery 
laster  of  a  vessel  inward-bound  shall  cause  aU 
stters  on  board  hia  vessel  (except  those  belong- 
ig  to  the  owners  of  the  vesaely  or  of  the  goods 
n  board,  which  do  not  exceed  the  prescribed 
eights)*  to  be  collected  and  enclosed  in  some 
ig  or  other  envelope,  and  to  be  sealed  with  his 
ealy  and  to  be  addressed  to  any  of  her  Majesty's 
eputy-postmaaters,  that  they  may  be  in  leadi- 
ess  to  send  on  shore  by  his  own  boat,  or  by  the 
ilot  boat,  or  by  any  other  safe  and  convenient 
leans,  in  order  that  the  same  may  be  ddivered 
t  the  first  resolar  poat-offioe  which  can  be  com- 
mnicated  with,  and  at  the  regular  port  or  place 
here  the  vessel  shall  report,  shall  sign  a  decla^- 
ition  in  the  presence  of  the  person  authorised 
y  the  postmaster-general  at  such  port  or  place, 
ho  shall  also  sign  the  same,  and  the  declaration 
lall  be  in  the  form  or  to  the  effect  following ; 
that  is  to  say,) 

I)  A.  B.,  commander  of  the  [stato  the  name 
of  the  ship  or  vessel],  arriving  from  [state  the 
place],  do,  as  required  by  law,  solemnly  de- 


<  clare,  that  I  have,  to  the  best  of  my  knowledge 
'  and  belief,  delivered  or  caused  to  be  delivered 

<  to  the  post-oflice  every  letter-bag,  package,  or 
'  parcel  of  letters  that  were  on  board  the  [state 
*  the  name  of  the  ship],  except  such  letters  as  are 
'  exempted  by  law.' 

And  no  collector,  comptroller,  or  principal  officer 
of  the  customs,  shall  permit  such  vessel  to  report 
till  such  declaration  shall  be  made  and  produced ; 
and  no  vessel  shall  be  permitted  by  any  officer  of 
the  customs  to  break  bulk,  or  to  make  entry  in 
any  port  of  the  British  dominions,  until  all  let- 
ters on  board  the  same  shall  be  delivered  to  the 
postHoffice,  where  posts  are  or  hereafter  may  be 
established,  and  from  whence  such  letters  may  be 
despatehed  by  post,  except  such  letters,  commis- 
sions, and  other  matters  and  things  as  are  ex« 
empted  by  the  post-office  acta  from  the  exclusive 
privilege  of  the  postmaster-general,  and  also  ex- 
cept sil  such  letters  as  shall  be  brought  by  a 
vessel  liable  to  the  performance  of  quarantine,  aQ 
which  last-mentioned  letters  shall  be  delivered  by 
the  person  having  possession  thereof  to  the  per- 
sons appointed  to  superintend  the  quarantme, 
that  all  proper  precautions  may  be  by  them  taken 
before  the  delivery  thereof;  and  when  due  care 
has  been  had  therein,  the  said  letters  shall  be  by 
them  despatehed  in  the  usual  manner  by  the 
post;  and  the  principal  officer  of  customs  at 
every  port  shall  search  every  vessel  for  letters 
which  may  be  on  board  contrary  to  the  post-office 
acts,  and  may  seise  all  such  letters  and  forward 
them  to  the  nearest  post-office;  and  the  officer 
who  shaU  so  seize  and  send  them  shall  be  entitled 
to  a  moiety  of  the  penalties  which  shall  be  reco- 
vered for  any  such  offence ;  and  in  case  an  officer 
of  her  Majesty's  customs  shaU  find  a  letter  supers 
scribed  as  the  letter  of  an  owner  or  charterer,  or 
oonsiffnee  or  shipper,  exceeding  the  weight  here« 
in-before  limited,  then  the  officer  shall  seize  so 
many  of  the  letters  as  shall  reduce  the  remainder 
within  the  proper  weight,  and  he  shall  take  the 
same  to  the  nearest  post-office,  and  the  postmas- 
ter of  the  place  shall  pay  to  the  officer  delivering 
the  same  any  sum  the  postmaster-general,  with 
the  consent  of  the  Lords  of  the  Treasury,  may 
think  fit,  not  exceeding  two  shillings  and  six- 
pence for  every  post  letter  so  seized ;  and  the 
postmaster-general  may  appoint  any  person  to 
demand,  from  the  masters  of  vessels  arriving  at 
or  off  a  port  d  the  United  Kingdom,  all  letters 
on  board  the  same  not  exempted  by  the  post- 
office  acts ;  and  the  master  of  any  such  vessel 
shall  forthwith  deliver  all  such  letters  on  board 
to  such  person,  on  his  demanding  the  same. 

37.  And  be  it  enacted,  that  the  penalty  which, 
by  an  act  passed  in  the  first  year  of  the  reign  of 
her  present  M^esty,  intituled  *'  An  Act  for  cou- 
soliaating  the  Laws  relating  to  Offences  against 
the  Post  Office  of  the  United  Kingdom,  and  for 


dsai 
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regulating  the  Judicial  Administration  of  the 
Post  Office  Laws;  and  for  explaining  certain 
terms  and  expressions  employed  in  those  Laws," 
is  imposed  on  every  master  of  a  vessel  outward- 
bound  to  Ceylon,  the  Mauritius,  the  East  Indies, 
or  the  Cape  of  Good  Hope,  who  shall  refuse  to 
take  a  post  letter-bag  delivered  or  tendered  to 
him  for  conveyance  by  an  officer  of  the  post- 
office,  shall  henceforth  extend  and  applv  to  the 
master  of  every  vessel  outward-bound  who  shall 
refuse  to  take  a  post-letter  bag,  delivered  or  ten- 
dered to  him  for  conveyance  by  an  officer  of  the 
post-office ;  and  that  the  penalty  which,  by  the 
said  act  of  the  first  year  of  the  reign  of  her  present 
Majesty,  is  imposed  on  ever}'  master  of  a  vessel 
who  shall  refuse  or  wilfully  neglect  to  make  the 
declaration  of  having  delivered  his  ship  letters  to 
the  post-office,  as  required  by  an  act  passed  in 
the  first  year  of  the  reign  of  her  present  Majesty, 
intituled  ^*  An  Act  for  the  Regulation  of  the 
Duties  of  Postage,"  shall  henceforth  extend  and 
apply  to  the  master  of  every  vessel  who  shall  re- 
fuse or  wilfully  neglect  to  make  the  declaration 
of  having  delivered  his  ship's  letters  to  the  post- 
office^  as  is  required  by  this  act ;  and  that  the 
penalty  by  the  said  first-mentioned  act  imposed 
on  every  collector,  comptroller,  or  officer  of  the 
customs,  who  by  the  said  last-mentioned  act  is 
required  to  prohibit  any  vessel  reporting  until  the 
requisites  of  such  last-mentioned  act  shall  have 
been  complied  with,  and  who  shall  permit  such 
vessel  to  report  before  the  requisites  of  such  act 
shall  have  been  complied  with,  shall  henceforth 
extend  and  apply  to  every  collector,  comptroller, 
or  officer  of  the  customs  who  by  this  act  is  re- 
quired to  prohibit  any  vessel  reporting  until  the 
requisites  of  this  act  have  been  complied  with, 
and  who  shall  permit  such  vessel  to  report  before 
the  requisites  of  this  act  shall  have  been  complied 
with. 

38.  And  whereas  the  postmaster-general  hath, 
with  the  concurrence  of  the  Commissioners  of 
he^  Majesty's  Treasury,  made  regulations  by 
which  the  public  are  enabled  to  remit  small  sums 
of  money  through  the  post-office  by  means  of 
money  orders ;  be  it  enacted,  that  such  mode  of 
transmitting  money  through  the  post-office  may 
have  continuance  so  long  as  the  Commissioners 
of  her  Majesty's  Treasury  shall  see  fit ;  and  the 
postmaster-general  is  hereby  authorized  to  de- 
mand and  receive  for  the  use  of  her  Majesty,  in 
respect  of  such  money  or  money  orders,  such 
rates  of  poundage  as,  with  the  consent  of  the 
Commissioners  of  her  Majesty's  Treasury,  he 
may  from  time  to  time  consider  reasonable,  which 
poundage  shall  be  applied  in  the  same  manner  as 
the  post-office  revenue  is  or  shall  be  applicable 
by  law;  and  all  such  money  orders  and  the  pay- 
ment thereof  shall  be  subject  to  such  regulations 
and  restrictions  as  the  postmaster-general,  with 


the  consent  of  the  Commissioners'  of  her  M^ 
jesty's  Treasury,  fnay  from  time  to  time  direct 

39.  And  whereas  it  may  be  expedient  thi: 
certain  post  letters  should  be  registered ;  be  i: 
enacted,  that  in  case  the  postmaster-general  slid 
at  any  time  deem  it  expedient  that  all  or  aaj  pot 
letters  should  be  registered  by  the  poat-office,  th{ 
postmaster-general  may,  with  the  consent  of  Uti 
Commissioners  of  her  Majesty's  Treasmj,  k- 
ward  letters  so  registered  without  charging  my 
additional  rate  for  the  registration  thereof,  cr  k 
may  charge  for  any  letter  so  registered  each  nie 
of  postage,  in  addition  to  any  other  rates  payable; 
under  the  post-office  acts,  as  the  postaoaskr- 
genend,  with  the  consent  of  the  Commisstoaen 
of  her  Majesty's  Treasury,  shall  from  tiine  to 
time  direct  (but  such  registration  shall  not  Tra- 
der the  postmaster-general  or  the  post-office  r^ 
venue  in  any  manner  liable  for  the  loss  of  sbt 
such  post-letters  or  the  contents  thereof; ;  and  tt 
registered  letters  shall  be  delivered  to  the  pas- 
office,  and  also  be  delivered  by  the  post-offia  ti 
or  between  such  hours  in  tlie  day,  aiid  mider  all 
such  regulations,  in  every  respect,  as  the  pest- 
master-general  shall  from  time  to  time  aj^ioi&t : 
and  the  postmaster-general  may  tbereio  rcqaue 
such  registration  rate  to  be  paid  on  ibe  letts 
being  put  loto  the  post-office. 

40.  And  be  it  enacted,  that  petitaoos  and  ad- 
dresses forwarded  to  her  Majesty  by  the  pos: 
shall  be  exempt  from  postage. 

41.  And  be  it  eoactedy  that  Membeis  of  eadi 
House  of  Parliament  mav  receive  by  the  pos: 
petitions  and  addresses  to  her  Majesty,  and  peti- 
tions addressed  to  either  House  of  Pariiameai, 
not  exceeding  thirty-two  ounces  in  weight,  ex- 
empt from  postage,  provided  such  petitions  isi 
addresses  be  sent  without  covers,  or  in  eons 
open  at  the  sides. 

42.  And  be  it  enacted,  that  printed  news- 
papers may  be  sent  free  of  postage  accoidiog  :o 
the  regulations  and  rates  herein-after  set  loartk ; 
(that  is  to  say,) 

Printed  British  Newspapers, 

By  the  post,  from  one  town  or  place  to  anotber, 
within  the  United  Kingdom  (except  bf 
private  ships )»  free : 

By  the  post  of  a  post  town,  within  the  Cn^ 
Kingdom,  addressed  to  a  person  witbia  ibc 
limits  of  that  place  or  its  subwbs,  oac 
penny  each : 

Between  places  within  the  United  Kingdno  bj 
private  ships,  one  penny  each  : 

Between  the  United  Kingdom  and  her  Bfaje&tif 
Colonies,  as  follows  : 

By  packet  boats  to  any  of  her  Majes^'s  Cd^ 
nies  and  possessions  beyond  toe  seas,  {s- 
cluding  the  East  Indies,  by  packet 
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from  tbe  .United  Kingdomi  ynk  Syria  or 
Egypt,)  free : 

By  private  ships,  one  penny  each. 
Printed  Coix)Nial  Newspapers, 

Brought  from  the  Colonies  to  the  United 
Kingdom  by  packet  boats,  (including  news- 
papers from  the  East  Indies,  by  her  Ma- 
jesty's Mediterranean  packet  boats,)  whether 
directed  to  a  place  within  the  United  King- 
dom or  to  any  of  her  Majesty's  Colonies 
beyond  the  seas,  to  be  forwarded  from  the 
United  Kingdom  by  packet  boats,  free : 

Brought  from  the  Colonies  to  the  United 
Kingdom  by  private  ships,  addressed  to 
places  within  tbe  United  Kingdom,  and 
delivered  by  the  master  at  the  post  o£Sce, 
one  penny  each : 

Sent  by  packet  boat  through  the  United  King- 
dom to  a  foreign  state,  (subject  to  the  con- 
sent of  the  Lords  of  the  Treasury,)  free. 

iwspapers  between  foreign  countries  and  the 
United  Kingdom,  as  follows  :  ■ 
Printed  British  Newspapers, 

Sent  from  the  United  Kingdom  to  any  foreign 
port,  either  by  packet  boats  or  private  ships, 
two-pence  each : 

When  iiritish  newspapers  are  allowed  to  pass 
by  post  in  a  foreign  country  free,  then  Bri- 
tish newspapers  addressed  to  such  foreign 
country  may  be  transmitted  to  any  foreign 
port  by  packet  boats,  firee  : 

If  transmitted  by  private  ships,  one  penny  each. 

Printed  Foreign  Newspapers. 
Brought  into  the  United  Kingdom  by  packet 

boats  or  private  ships,  two -pence  each  : 
if  British  newspapers  are  allowed  to  pass  by 
post  free  in  a  foreign  country,  newspapers 
printed  in  that  country  brought  by  packet 
boat  to  the  United  Kingdom,  free  : 
[f  brought  by  private  vessels,  one  penny  each. 
Foreign  newspapers  sent  by  packet  boat  through 
the  Unitea  Ikingdom  to  the  Colonies  (sub- 
ject to  the  consent  of  the  Commissioners 
of  her  Majesty's  Treasury),  free. 
13.  And  be  it  enacted,  that  although  news- 
)er8  may  be  sent  by  the  post,  and  thereupon 
subject  to  the  rate  of  postage  set  forth  in  the 
*ve  table,  it  shall  not  be  compulsory  to  send 
tn  by  post. 

U.  And  be  it  enacted,  that  no  printed  paper, 
!ther  newspaper  or  votes  and  proceedings  in 
lianient,  or  of  the  Colonial  Legislature,  shall 
sent  by  the  post,  either  free  or  at  the  aforesaid 
!s  of  postage,  unless  the  following  conditions 
11  be  observed : 
nrst,  it  shall  be  sent  without  a  cover,  or  in  a 

cover  open  at  the  sides. 
Second,  there  shall  be  no  word  or  communi- 
cation printed  on  the  paper  after  its  publi- 
cation, or  upon  the  cover  thereof,  nor  any 


writing  Or  marks  upon  it  or  upon  the*  cover 
of  it,  except  the  name  and  address  of  the 
person  to  whom  sent. 

Third,  there  shall  be  no  paper  or  thing  en- 
closed in  or  with  any  such  paper. 

Fourth,  the  said  printed  papers  shall  be  pot 
into  the  post  office  at  such  hours  in  the  day, 
and  under  all  such  regulations,  as  th^  Post^ 
master  General  may  appoint,  including 
therein  the  payment  of  postage  on  such  as 
are  going  out  of  the  United  Kingdom  when 
put  into  the  post  office,  if  the  Postmaster 
General  shall  so  require. 

Fifth,  all  foreign  newspapers  brought  into  the 
United  Kingdom  under  this  Act  are  to  be, 
printed  in  the  language  of  the  country  from 
which  they  shall  have  been  forwarded,  un-^ 
less  the  Commissioners  of  her  Majesty's 
Treasury  shall  in  any  case  direct  that  any 
foreign  newspapers  shall  be  exempted  from 
the  restriction  hereby  imposed. 

45.  And  be  it  enacted,  that  the  Postmaster 
General  may  examine  any  printed  paper  or  anjT 
packet  which  shall  be  sent  by  the  post,  without 
a  cover  or  in  a  cover  open  at  the  sides,  in  order* 
to  discover  whether  it  is  contrary  in  any  respect 
to  the  conditions  hereby  required  to  be  observed,,' 
or  to  any  regulations  which  the  Postmaster  Ge- 
neral, with  the  consent  of  the  Commissioners  6f 
her  Majesty's  Treasury,  may  from  time  to  time 
make  in  respect  of  any  paper  or  packet  of  such  a 
description,  and  also,  in  the  case  of  newspapers,' 
to  ascertain  in  what  language  the  newspapers 
brought  into  the  United  Kins;dom  from  any 
foreign  country  shall  be  printed  and  pbblished  ;' 
and  also  in  order  to  discover  whether  the  news- 
papers printed  and  published  iirthe  United  King- 
dom (except  those  printed  in  Gufmsey^  Jersey, 
Aldemey,  Sark,  or  Man,  which,  for  the  purposes 
of  this  Act»  are  to  be  considered,  as  part  of  fhe 
United  Kingdom)  are  duly  stamped;  and  in  case; 
any  one  of  the  required  conditions  has  not  bisen 
fulfilled,  tbe  whole  of  every  such  paper  or  packet, 
shall  be  charged  with  treble  the  aoty  of  postage 
to  which  it  would  have  been  liable  as  a  letter, 
except  as  to  foreign  newspapers  not  printed  in 
the  language  of  the  country  from  which  they 
shall  have  been  forwarded,  which  shall  be  charged 
with  full  postage  as  letters ;  and  as  to  every  such< 
printed  paper  going  out  of  the  United  Kingdom, 
the  Postmaster  General  may  either  detain  the 
paper  or  forward  the  same  by  the  post,  charged 
with  treble  the  duty  of  postage  to  which  it  would 
have  been  liable  as  a  letter ;  and  in  case  a  news- 
paper printed  in  the  United  Kingdom  (except  as 
aforesaid),  and  transmitted  by  the  post  under  this 
Act,  shall  appear  not  to  have  been  duly  stamped, 
the  same  shall  be  stopped  and  sent  to  the  Com-' 
missioners  of  Stamps  and  Taxes. 


8S2 


Nottce  to  Corrtspondents,  fe. 


46.  And  be  U  enacted,  thai  in  all  cases  in 
which  a  question  shall  arise  whether  a  pinted 
piper  is  entitled  to  the  privilege  of  a  newspaper 
or  other  printed  paper  hereby  privileged,  so  far 
as  respects  the  transmission  thereof  by  the  post 
under  the  post  oflSce  Acts,  the  question  shall  be 
referred  to  the  determination  of  the  Postmaster 
General,  whose  decision,  with  the  concurrence 
of  the  Lords  of  the  Treasury,  shall  be  final. 

To  be  eontiMiBiL 


BANKRUPTCIES  IN  1839. 


The  total  number  of  Bankruptcies  in  England 
and  Wales,  in  the  last  year,  was  1083,  being  an 
excess  over  the  previous  year  of  240.  Of  these 
there  were  connected  with  manufactures,  223; 
with  agriculture,  105  ;  and  of  other  classes,  755. 
Of  the  former  there  were  connected  with  the 
cotton  trade,  51;  woollen,  24;  silk,  8;  and 
linen,  4:  ironwares,  19;  building  trades,  47; 
and  miscellaneous  manufactures,  64.  Connected 
with  agriculture  there  were  5  farmers,  41  com, 
hay,  and  hop  dealers,  and  millers ;  23  cattle  and 
wool  dealers,  1 1  dealers  in  coaches  and  horses, 
and  25  brewers,  maltsters,  and  distillers.  Of 
miscellaneous  trades  there  were  1 14  inn  keepers 
and  victuallers,  172  merchants,  bankers,  ware- 
housemen, agents,  and  wholesale  dealers;  421 
shopkeepers,  tradesmen,  and  retail  dealers ;  and 
43,  not  included  in  any  of  the  above.  The 
greatest  number  of  Bankruptcies,  or  259.  oc-j 
curred  in  Middlesex ;  and  the  next,  or  246,  in 
Lanccuhire,  In  Rutlandshire  there  were  none, 
and  there  was  but  one  in  the  counties  of  Hun 
tingdon  and  Westmoreland,  In  the  whole  of 
Wales  there  were  but  17/ 
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**  E.  A.'' — You  are  quite  right ;  it  is  a  typo- 
graphical error :  our  intention  was  as  ffou  cor- 
rectly state  it  ought  to  be.  Answer  the  Problem 
as  yott  please. — See  the  Errata, 

To  your  last  communication— proceed. 

*^A  J^ormtor.'*— Apply  to  our  publishers, 
who  are  prepared  to  give  you  a  satisfactory  reply. 

"  A  Subscriber,** — Your  notice  to  quit  will  do 
— it  might  be  very  much  shortened ;  technical 
terms  have  no  magic  in  them. — All  notices 
should  be  simple,  and  confined  to  merely  what  is 
required.  You  muibt  have  been  in  an  office 
where  there  was  much  lack  of  pnctical  know- 
ledge, or  you  would  not  even  dream  upon  asking 
the  question,  **  should  tbe  notice  be  witnessed? ' 
Mind  this,  if  a  notice  to  quit  be  attested,  no  other 
person  than  the  attesting  witness  can  prove  the 
copy ;  and  suppose  that  person  to  be  out  of  the 
way---of  what  value  is  your  notice,  in  evidence? 


Death  of  hbr  latb  Royal  Husbrbs 
TUB  Princbss  Augusta. 

Supplement  to  the  London   OazetUt 
Tuesday 9  Sept.  23. 

Whitehall.  Sept  23, 1840. 

Yesterday  evening,  at  20  minutes  put 
9  o'clock,  departed  this  life,  at  Clanooe 
House,  St.  James's  Palace,  after  a  long 
and  painM  illness,  Hbr  Royal  Hici- 
NBss  THE  Princess  Augusta  Sofflu« 
Aunt  to  Her  Most  Gracious  Ma- 
jesty, to  the  great  grief  of  all  the  Eopl 
Family. 


Second  Supplement  to  the  London  OestlU^ 
Tuesday,  Sept.  22,  1840. 

Friday,  SepL  25dL 

Contains  an  Order  of  the  Earl  Marsha]  fivt 
General  Mourning,  to  commence  on  Snadaj 
next,  the  27th  inst. 


ERRATA. 

Problem  18,  Vol.  4.->This  Problem  is  mbpriitei 
and  vas  intended  to  form  two  quealum$,  as  a^be^  ^' 
tbe  prodaction  of  titk  deeds^— Continue  the  Sad  E» 
of  tbe  Problem  from  tbe  word  title,  and  piaee  t  w» 
of  intenogation  alter  the  word  ^  ptnoosT  in  the  4ik 
line;  omit  tbe  word  **  and"  in  th«5tfa  line. 


JuttpubUshtd^priee  4#.»  VoL  4,  Part  a, 

PRECBDBNTS  IN  OONYBYANCCfC 
adapted  to  the  present  state  of  the  Law.  Il- 
lustrated with  Notes,  Practical  and  Critieal,  br 
Thomas  George  Western,  Ein.,F.iLA.S.of  tW 
Middle  Temple,  Author  of  **  Tlie  Commeflttria 
on  tbe  GoQstitation  and  Laws  of  England,"  M- 
cated  by  command,  to  Her  Majesty  the  Qmcb. 
Almost  every  number  contains  a  New  Feis 
of  Instrument  to  meet  tbe  exisiing  simU  of  tk 
Laws. 

This  Number  completes  the  Work,  aad  m 
next  number  wHl  complete  the  Index,  wbi^  * 
▼ery  copious. 

Vols.  1, 2  and  3,  Price  £2.7«. 

John  Richards  &  Co.  194,  Fleet-stmt 


Printed  by  GttosoB  Norkav,  at  bis  PrintiBE  0*^ 
89,  Maiden  Lane,intbe  Paridiof  StParfjCjjaJ 

Garden,  in  the  County  of  Middleiez ;  and  ^■'fij? 
by  John  Righabds,  Law  BoQkaellsr»  194,  fvH 
Street,  In  the  Pariah  of  St.  IhoistaB-to-the-w. 
in  the  Qty  of  Lundon.— Satnrdv*  8«i*-  *^  ^** 

ADVERTISEMENTS  RECBIVBD  BT  Bl»^ 
AND  CO.,  AT  THE  COUNTRY  NBWSPAPi* 
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EVERY  MONDAY. 
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nner  v.  Smith— 'Vbiioor  and  Purcbasbr— 
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Action  at  Law— Time  the  essence  of  the  Con- 
tract—Con  ditior  of  Salb,  that  Vendor  shall 
be  allowed  to  rescind  the  Contract  upon  re- 
payment of  deposit  money  without  Interest  or 
Costs— an  Irrational  Stipulation 
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PANIRS— A  deed  executed  in  blank  void  at  the 
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ESSAY. 


ON 


THE   ENGLISH    LAW 

OF 

BAILMENTS. 

(CmUmu^  from  pagt  S30.J 


VADIUM  OR  PAWN. 

^HERE  18  a  distinction  between  panms 
and  mortgage$ — ^pawnu  confined  to 
rsonal  property— ft  mortgage  is  confined  to 
\isy(a)  or  as  described  bj  FLBmNO,  C.  J. 
I  mortgagee  has  an  absolute  interest  in 
I  land,  whei^eas  the  other  (the  pawnee) 
I  but  a  special  property  in  the  goods  to 
tain  them  for  his  secarit7(6)«  This  dis- 
etioD  was  rerj  fnlly  explained  by  Bun- 
rr,  J.  in  Rfom  t.  BoUej(e)  who,  after 
log  the  authority  from  Juitinian  we  have 
pre  qaoted(£{) — Nam  Pignaritappellatiane 


\ ■ 

b  See  Noy.  137--Cro.  Jac  S45. 
n  aateHfe  ▼.  HooK  TdT.  178. 


1 1  Atk.  106. 
Vou  IV. 


(d)  Ante,  p.  337. 


eamproprie  rem  etmtineri  dicimus,  qtkB  rimul 
etiam  traditur  erediiori  maxims  W  mobUis Hi; 
at  eam,  qua  Mm$  iradiiiaMe  nuda  canvmUione 
tenetuTf  proprie  hypothecof  appellatiane  eon^ 
tineri  dicimus^  observed, — If  this  passage 
stood  alone,  it  might  go  a  great  way  to 
prove  what  it  was  cited  for :  but  when  I 
produce  authorities  to  show  that  Pignuu 
is  a^  valid  without  a  delivery  as  with  one,  it 
must  be  allowed  that  these  passages  have  been 
so  interpreted,  that  pignue  can  only  be  of 
goods  capable  of  delivery,  and  hypotkeca  of 
goods  not  capable  of  deUvery(0). 

Delivery  is  then  not  of  the  essence  of  a 
pawn  in  the  Boman  Law ;  and  other  coun- 
tries adopting  the  Roman  Law  have  cor- 
rected thisy  that  if  a  pawn  be  not  delivered, 
it  shall  not  effect  a  purchaser  for  a  valuable 
consideration.  But  if  this  had  been  the 
true  distinction,  it  would  have  no  influence 

(e)  Dematf  I.  1,  e.  I,  s.  1.    Wood,  Ub.  3,  e.  SI, 
ld.819.    Dig.60,Ut.  16. 
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unless  the  Roman  hypoiheca  and  an  English 
Mortgage  were  of  the  same  naturey  which 
they  are  not ;  for  an  hypoiheca  gave  only  a 
lien  and  no  property,  with  a  right  to  be  sa- 
tisfied on  failure  of  the  condition ;  a  mortp 
gage  with  us  is  an  immediate  conveyance 
with  a  power  to  redeem,  and  gives  a  legal 
property. 

If  a  man  gives  an  hypoiheca  or  pignu* 
with  a  condition,  that  if  the  money  is  not 
paid  at  a  day  the  pawnee  shall  enjoy  the 
goods  at  such  «  price,  that  is  not  in  the 
nature  of  a  pawn,  but  a  sale  (/).  Sifun- 
dum  parentes  tut  ea  lege  vindiderunt :  (tUJ 
sive  ipsij  sive  heredee  eorum  emptori  pre- 
tium  qitandocunque,  vel  intra  certa  tempora 
obttUiiient,  restitueretur ;  teque  parato  •eatU' 
facere  conditioni  dieta^  hsres  emptori  mm 
parety  xU  contraattte  Jides  itervetiur^  actio 
prescriptis  verbis^  vel  ex  vendito  tibi  dabitur : 
habita  ratione  eorumy  quat  post  oblatam  ex 
pacto  quantitatem  ex  eo  Jiindo  adversarium 
pervenerunU  •  This  is  the  description  of  am 
English  mortgage  in  the  Homan  Law,  and 
as  to  the  sale  of  moveables,*  Si  A  te  eompa* 
rcnit  u,  cujas  meministi^  et  convenit^  ut  si 
intra  eertum  tempus  sohtafuerit  data  quan* 
titast  sit  res  inempta,  remitti  hane  convene 
tionem  rescripto  nostro  nan  jure  peiis,  Sed 
si  se  subtrahat  ut  jutedaminii  eandem  rem 
retineat :  denunciationis  et  obsignationis  ife- 
positianisque  remedio  contra  fraudem  pates 
juri  tuo  consulere.(g) 

All  that  can  be  argued  from  the  Roman 
Lam  with  regard  to  pawns  will  be  foreign  to 
the  question,  and  so  will  what  may  be 
argued  from  the  English  Lam  with  regard 
to  pawns,  for  ddhery  is  of  the  essence  of  an 
English  pawn  (A),  and  no  authority  contra- 
dicts these  resolutions. 

There  is  scarce  any  book  that  treats  upon 
pawns,  but  considers  them  as  in  the  pos- 
session of  the  pawnee ;  as  wfaereit  is  debated  1 


whether  a  pawn  may  be  used,  and  the  diftr- 
ence  laid  down  between  a  pawn  and  a  dis- 
tress is,  that  a  distress  may  not  be  used 
because  the  party  in  that  case  comes  ioio 
possession  by  act  of  law,  and  in  the  etlivk 
the  act  of  the  party  (t). 

The  delivery  is  nothing  but  the  bare  f» 
tody,  and  k  Is  not  like  to  a  mortgage;  kg 
then  he  that  has  interest  ought  to  hare  tht 
money,  but  in  the  ease  of  a  pledge,  it  IicbIt 
a  special  property  in  liim  that  takes  il,  aul 
the  general  property  eontinnes  in  the  &ti 
owner,  upon  lender  of  the  money  seesied  k 
the  pawn. by  the  pawner^  the  psqpertj  bft* 
tamed  constantly  to  the  pawner  vitki: 
claim  (A). 

If  after  tender  of  the  money  to  the  ptvaee 
and  he  refcse  to  return  tiie  pMge,  ^qn- 
lified  property  is  determined,  foid  shooM  tk 
pledge  be  stolen  after  such  tender  tsd  r- 
fusal  the  pawner  may  maintain  iraver,  » 
the  tender  and  refusal  amounted  to  pajmea; 
because  otherwise  no  man  could  again  cvoe 
to  his  own,  since  pawns  aaa  iMwr  tUolii 
lent ;  but  after  recovery  of  the  pledge  bj  c 
action  of  trover,  the  pawnee  maj»  Berertbf- 
less,  have  his  action  for  his  debt  against  & 
pawner,  because  though  the  security  oeL«. 
yet  the  duty  remains,  inasmach  asthe  moo^ 
lent  is  not  paid  back  to  the  psrtj  to 
whence  it  came  (/). 

The  pawn  is  complste  :by  a  deliverj.bd 
on  a  conditional  or  abaolnfte  sale,  the  Ale  a 
complete  by  the  oostfaaot,  and  the  psrtf  tfj 
entitled  to  a  delisr «7  :of  Ae  goods  as  sooi 
he  has  .paid  theiprioe  (as). 

If  the  pawner  makedefank  ia  pajnes! 
the  stipulated  time*  the  pawaee  has  a  Hfi 
to  sell  the 'pledge,  and  this  he  may  do  of 
own  aoeord,  witboot  any  pcavioai  app 
cation  to  a-coort  af  e^^.^a)^  or  he 


(/;  jMt.  1.  i,  1 64,  8.9.  (9)  Id.  t.  7. 

{k)  6  H.  71.— Bio.  tft  Pkd§Si,  pL  M.     M.  fit 
Trnptm,  pi,  971 ;  9  Rep.  499. 


(t)  Owen  194, 9  Lgrd  Bayia.  917..a«Xk*  Sat 

(»)  9 "Bate. 90,8.(1 

(0  CSro.  Jac  949.9  8a&.  441  ^'■wBK.Bbtft 

aieiit,B.  M  9rik..H0w]^»^ 

(n)  Poikemtr  r.  Itemoa^  Halt  995,  JMr  t. 
Sim,  I  P.  Wiat. 981.  Ittekwosdr.  Mmt^BMs^^^ 
Bmrisp  v.  fioonr,  9  Adu  Si. 
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ue  tlie  pawner  for  hia  debt,  retaining  the 
)aMrn,  that  being  a  mere  collateral  security 
br  the  due  payment  of  the  debt  at  the  time 
tipulated.  If  the  pawnee  sell  the  pawn 
fter  default  made  in  payment  of  the  money 
t  the  time  specified,  the  surplus  of  the 
troduce  afler  satisfaction  of  the  debt,  be 
3ng9  to  the  pawner  who  is  liable  for  any 
eficiency. 

A  pawn  therefore  differs  on  the  one  hand 
om  a  lien  which  conveys  no  right  to  ««//, 
ut  only  a  right  io  retain  till  the  debt  be 
itisfied,  and  on  the  other  hand,  it  differs 
om  a  mortgage  which  conveys  the  whole 
^'al  title  conditionally  to  the  mortgagee, 
id  if  breach  is  made  in  the  condition,  the 
tie  and  property  in  the  thing  mortgaged 
^comes  abaolute  at  law  in  the  mortgagee, 
d  the  mortgagor  has  only  a  right  in 
uity  to  redemption  upon  payment  of  the 
bt,  but  a  pawn  conveys  only  a  special  pro- 
rty  in  the  thing  pawned,  the  general  pro- 
rty  is  not  conveyed,  but  remains  in  the 
^ner,  (o)  and  upon  default  being  made  in 
yment  of  the  debt  at  the  time  specified, 
J  entire  property  of  the  thing  pawned  does 
t  vest  in  the  pawnee,  who  only  gains  ,by 
?h  default  a  right  to  sell  the  pawn,  ac- 
mting  to  the  pawner  for  the  surpluci  he- 
ld the  debt,  and  if  the  pawnee  neglects  to 
'rcise  that  right,  the  pawner,  in  whom  the 
^iral  property  is  vested,  may  redeem  the 
^n  at  an7  time  (p). 

^aconj  in  observing  upon  the  difference 
ween  a  pawn  and  a  mortgage,  says :  There 
i  great  dtfTerence  between  a  pawn  and 
^oftgSLgB  of  lands,  for  if  goods  be  pawned 
bout  mention  of  time  for  redemption 
/  may  be  redeemed  after  the  death 
he  pawnbroker ;  but  if  lands  are  mort- 
ed    without  any   mention  of  the    time 

redemption,  they  cannot  be  redeemed 
r  the  death  of  the  feoffee  in  *mort- 
e ;    for  whea  the  .feoffment  iS'  made  to 


liyoQ  T.  Hoot,  knte  Lieibarrow  y«  Maton,  6 
.  25. 

Kemp  T.  Weitlnroolk,  1  Ves.  278,  Com.  Dig.  tit* 
Vaj7«  B. 


the  mortgagee  and  his  heirs,  the  limitation 
is  absolute  and  the  condition  only  goes  in 
derogation  of  that  absolute  feoffment;  so 
that  as  fsLT  as  the  condition  doth  not  extend 
the  absolute  words  in  the  feoffment  must 
take  place ;  and  from  hence  it  is  that  a  con- 
dition  must  be  taken  strictly,  and  can  never 
be  extended,  because  since  the  condition 
goes  in  defeasance  of  the  estate  absolutely 
limited,  it  absolutely  must  come  in  to  shut 
out  all  extended  construction ;  and  therefore 
in  this  case  where  the  feoffment  is  made  on 
condition  that  the  feoffor  pay  so  much  money 
to  the  feoffee,  the  money  must  be  paid  to  the 
feoffee  during  his  life;  for  money  is  not 
limited  to  be  paid  to  his  heirs,  and  therefore 
there  the  words  of  the  absolute  feoffment 
take  place ;  but  where  goods  are  pawned  the 
pawnbroker  hath  but  a  qualified  property, 
the  absolute  ownership  is  in  the  person  tha^ 
deposits  them  ;  and  this  property  cannot  be 
extended  beyond  the  intent  for  which  it  was 
created ;  and  that  is  only  for  securing  the 
money  lent.  For  should  the  property  be 
thus  extended  it  would  be  to  the  injury  of 
him  that  has  the  absolute  ownership.  Now 
the  intent  of  the  parties  in  not  limiting  a 
time  of  redemption,  was  plainly  in  ease  of 
the  pledger,  and  therefore  the  time  of  re- 
demption must  be  during  his  life,  (q)  and 
he  cannot  be  confined  to  the  life  of  the  pawn- 
broker, for  that  might  fall  more  to  the  disad- 
vantage of  the  person  pledging  than  if  a 
time  had  been  limited ;  and  there  are  no 
absolute  words  to  induce  such  a  rigorous 
construction  contrary  to  the  design  of  the 
parties ;  but  if  the  pledger  doth  not  redeem 
during  his  own  life  his  executors  cannot  re- 
deem, for  then  the  words  and  intent  both 
agree  to  make  an  absolute  property  to  the 

pawnbroker,  (r) 

{To  be  continued,)    

(q)  In  such  case  therefore  the  itatutc  of  Limita- 
tions will  not  attach,  1  Ves.  278. ;  and  if  the  pledger 
become  become  bankrupt,  his  assignee  may  file  a  bill 
in  Eqnity  for  the  redemption  of  tiie  pledge  for  being  a 
stmngerto  what  is  dne,  he  cannot  otherwise  ascertain 
the  precise  sum  ho  is  to  tender. — Td, 

(r)  Bacon's  Ab.  tit.  Bailment  B.  See  CroniwelVe 
case,  S  Co.  Kep.  79.  Buls.  29. 
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PROBLEM  XXIII.  VOL.  IV. 


Sbcurity  for  Costs  at  Common  Law. 
In  what  cases  will  proceedings  be  stayed  until 
a  plaintiff  give  security  for  costs  ? 

TO  THE  EDITOR  OF  TRB   LBGAL  OUIDB. 

ANSWER  TO  PROBLEM  9,— VOL  IV. 


What  acts  amount  to  a  private  nuisance  ? 

Sir,— A  private  nuisance  is  such  as  only 
affects  or  interferes  with  an  individual  in  his 
individual  capacity.     (Holth.  L.D.^ 

In  attempting  an  answer  to  this  problem,  I 
shall  consider  first ;  What  is  such  a  nuisance, 
and  second,  What  is  not. 

The  ten  following  cases  may  serve  to  denote 
sufficiently  the  rules  as  applicable  to  the  first 
class,  commencing  with  which  I  may  observe, 
that  :— 

1.  It  is  such  a  nuisance,  where  one  person  so 
builds  a  house  as  to  cause  it  t(i  overhang  that  of 
his  neighbour,  thereby  causing  the  rain  to  fall 
fipom  the  former  upon  the  latter  {Baten's  case, 
9  R.  53.  6.) 

2^  The  same  rule  prevails  where  a  lessee  of  an 
upper  room  so  overcharges  that  room  with  weight 
as  to  cause  its  falling  in  upon  the  room  occupied 
by  another  person  underneath.  (Edwards  v. 
Haliuder,  2  Leonard.  93.) 

3.  So  is  the  erection  of  aiything  offensive,  as 
a  pigstye  or  limekiln  near  anotner  person's  house, 
whereby  the  air  in  and  round  the  same  becomes 
contaminated.     (Adreiu*  case,  9  Kep.  69.) 

4.  Where  a  person  pulling  down  a  house  does 
so  in  a  wasteful,  negligent,  and  improvident  man- 
ner, thereby  occasioning  greater  risk  to  the  owner 
of  an  adjoining  house,  than  in  the  ordinary 
course  of  performing  the  work  he  ought  to  have 
incurred  (Walters  v.  Pfeii,  M.  &  M.  365. 
et  vide  Massey  v.  Goyder  4  C.  &  P.  161. 
Brown  V.  Windsor^  1  Crtimi.  and  J.  20. 
Dodfl  V.  Uome^  1  A.  &  £.  493.  Trower  v. 
Chadwick,  3  B.  N.  C.  334.) 

5.  Where  a  person  whose  land  has  been  ex* 
cavatcd  to  its  extremity  for  mining  purposes 
acquires  by  lapse  of  time  a  right  of  support  from 
the  adjoining  land,  for  a  house  eiectea  by  him 
on  the  confines  of  his  own,  and  the  owner  of  the 
adjoining  land  excavates  that,  whereby  the  bouse 
sinks  and  becomes  endangered.  (Partridge 
V.  Scott,  3  M.  &  W.  220.) 

^  6.  Where  A.  negligently  constructed  a  hay- 
rick at  the  extremity  of  his  land  by  the  sponta- 
neous ignition  of  which  B.'8  honse  was  burnt. 
It  was  held  in  this  case  thai  the  judge  properly 
left  it  to  the  jury  to  say  whether  A.  had  been 
guilty  of  gross  n^ligencp,  viewing  his  eonduci 
with  reference  to  the  caution  that  a  prodeni  man 


would  have  observed  (Kaii^&aii  v.  Ifeiinpe,  3 
Dingh.  new  Ca.  488.) 

7.  Obstructing  the  free  passsge  of  ligk  ai 
air,  as,  where  the  owner  of  adjoining  luA  o^ 
structs  the  free  passage  of  light  to  loj  put  c/ 
the  space  occupied  by  an  ancient  window  liod 
has  been  enlarged,  although  a  greater  ponksif 
light  is  admitted  by  the  unobstnictcd  part «( ik 
enlarged  window  than  was  formcrlj  oijpffL 
(Chandler  v.  Thompson^  3  Ca.  80.  Ic  see  iss 
p.  132.) 

8.  Where  A.  disturbed  B.  in  the  use  of  i 
well,  by  throwing  rubbish  into  it,  vberebj  tbe 
water  was  shallowed,  and  the  well  rendmd  wk 
for  use.  (Taylor  v.  Bennet,  7  C.  &  P.  377.) 

9.  It  was  also  held  to  be  a  nuisanee  wIkr  h 
owner  of  two  adjoining  houses  granted  a  k«  e 
one  of  them  to  A.  and  subsequently  leased  h 
other,  in  which  there  was  then  oertaia  wiair«i 
existing,  to  B.,  after  which  the  owner  gnstrd  i 
new  lease  to  A.  who  then  so  altered  his  tcBcast 
as  to  obstruct  windows  existing  in  B-'a  boss  s 
the  time  of  his  lease,  although  the  windowi  wm 
not  20  years  old  at  the  time  of  the  sltcndoi. 
(Couts  V.  Gorham,  M.  &  M.  396.) 

10.  So  where  a  person  heightena  and  bi^ 
on  a  party  fence  wall,  whereby  the  wisdon  ^ 
an  adjoining  house  are  darkened,  as  the  iv^; 
Act,  whilst  authorising  the  erection  of  socb  a 
wall,  did  not  intend  to  protect  the  ptitr  fm 
collateral  consequences  thereof.  (^WelU^.Oiif, 
1M.&W.452.) 

Secondly. — ^The  eleven  following  csaes  oA 
where  the  obstruction  or  intccmptioB  does  ^ 
amount  to  a  private  nuisance. 

1 .  As  for  such  things  as  merely  abridge  h 
gratification  of  the  plaintiff  in  the  eojimas  t 
his  property,  as  shutting  out  the  prated  i» 
his  windows.     (Aldreas  Case^  9  Rep.) 

2.  Where  the  defendant  kept  his  dogs  la 
near  the  pkintiff's  house  that  his  hautf  n^ 
prevented  from  sleeping  during  the  nigbk  [Strtd 
V.  Tugwell,  S.  N.  P.  147.> 

3.  An  action  cannot  be  munlsined  for  tk 
reasonable  use  of  one's  rights  thoofb  it  be » 
the  annoyance  of  another,  as  if  a  bntcner,  hieie. 
&c.  use  his  trade  in  a  convenient  plsoi.  (Oi& 
Dig.  Act.  on  case  £or  nnis.  (C) 

4.  Where  the  nuisance  oomplsinrd  of  bef^ 
such  by  the  party *s  own  act  who  eoa^ 
thereof  (Lawrence  v.  Obee,  3  Camb.  514.) 

5.  An  action  does  not  lie  lor  pnUtif  d<^  * 
house  whereby  the  adjoining  hoine  Cdb  ibr  *itf 
of  shoring.  (Peyton  v.  May.  of  London.  ^^ 
&  C.  7;5. 

6.  Nor  for  digging  away  laal,  vbcre^  i 
house  being  on  alining  bad  fiaOs  is«  prow 
such  house  was  not  an  aocaeot  mm$  sad  ao  nee- 
ligence  apoeared.  (9fyat  t.  BtuHsoOf  3  B.  ^ 
Adol.  871.  see  snp.  1.  pi.  5.) 


Cau  of  Frost  the  Chariut  eomidered. 
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7.  The  owner  of  land  adjoining  other  land,  onjj  I  am  perfectly  aware  that  all  doubtful  points 
vhich  a  house  had  been  built,  is  not  liable  |f  ^  *  **  ■  ..■  « . 
irithin  20  years  from  the  period  the  bouse  was 
meted,  he  works  mines  under  his  own  land  so 
lear  its  boundary  as  to  cause  the  excavated  land 
m  which  the  house  stands  to  sink,  and  the 
loase  to  be  thereby  injured,  {Partridge  t. 
kott,  ubi  sup.) 

8.  It  is  no  nuisance  merely  to  prevent  an 
ixcess  in  the  plunliff*s  use  of  his  right,  as  if  A. 
tu  lights  in  an  ancient  house,  and  rebuilds  the 
louse,  making  li^ts  in  other  places  and  larger. 
Com.  Dig.  sup.)  as 

9.  Where  E.  being  owner  of  a  house,  enlarged 
t  and  inserted  a  window  at  one  end  in  the  part 
rilded,  and  at  another  end  carried  out  the  side 
rails,  between  which  two  windows  had  formeriy 
ttood  in  a  straight  line  5  feet,  converting  this 
!nd  into  a  bow,  and  inserting  two  bow  windows 
n  the  same  direction ,  but  not  in  the  same  situ- 
uion  as  the  former.  It  was  held  that  whatever 
)nvi!ege  against  obstruction  of  light  the  windows 
)f  the  original  house  possessed  did  not  apply  to 
he  new  windows.  ( Blanchard  v.  Bridges,  4 
yol.  &  Ell.  176.) 

10.  Where  there  is  not  such  a  diminution  of 
rght  and  air  as  renders  the  premises  less  fit  for 
>ccup&tion.  {WelU  v,  Odcfy,  ub.  sup.) 

11.  Where  the  effect  produced  by  throwing 
iibblsh,  &c«  into  a  well  is  only  to  render  it 
Buddy  for  a  short  time  an  action  will  not  lie. 
[Taylor  v.  Bennett^  ub.  sup.)  E.  A. 


to  thb  bditok  of  vhb  lbq al  ouiob. 
Cask  op  Frovt  the  Chartut. 

ras  JUSTICB  OP  HIS  SbNTBNCI  CONtlDBIiBD. 

Sir, — My  letter  to  you  inserted  in  No.  1 1  of 
^the  Legs!  Guide'' has,  it  appears,  provoked 
)nly  two  answers,  one  from  '*  E.  H.**  and  another 
Torn  **  Candidus,**  but  neither  I  maintain  has 
removed  me  from  my  position. 

First  then  as  to  E.  H. 

I  admit  the  lenc^th  of  the  argument,  and  that 
ivery  thing  was  said  that  the  very  learned  counsel 
vho  argued  the  case  could  address  to  the  court, 
)ut  still  it  did  not  produce  an  unanimous  opi- 
lion.  What  I  intended  to  convey  was,  that  in 
1  case  of  such  very  great  importance,  it  behoved 
;he  judges  to  have  endeavoured  by  every  possible 
neans  to  reconcile  their  opinions,  and  at  least 
lot  to  have  allowed  the  world  to  know  that  they 
to  differed,  until  they  had  taken  some  time  to 
consider  every  bearing  upon  which  they  were  at 
rariance,  in  the  hope  that  the  result  might  have 
3een  unanimity ;  but  if  that  desirable  object 
:ould  not  have  been  attained,  then  we  should  all 
bave  been  more  satisfied  with  the  decision  of  the 
majority.  My  great  objection  was  as  to  the 
hcute  with  which  the  opinions  were  promulgated. 


under  similar  circumstances  are  settled  by  a  ma- 
jority. 

By  a  reference  to  the  speech  of  the  Marquis 
of  Normanby  (see  Legal  Guide,  3.  235.)  E.  H. 
will  perceive  that  *'the  difference  of  opinion 
amongst  the  judges  on  the  reserved  points  opened 
a  door  to  the  consideration  of  certain  other 
points,**  It  was  this  difference  of  opinion  that 
saved  the  lives  of  men,  relative  to  whom,  so  fu 
from  being  a  friend  of  the  prisoner,  I  most  de« 
cidely  concur  in  opinion  with  the  noble  Marquis, 
*'  that  there  never  was  an  instance  in  which  the 
lives  of  the  convicts  would  have  been  more  justly 
forfeited.** 

With  respect  to  *'  Candidu%*^  I  am  sure  he 
could  not  think  me  serious  as  to  the  judges  being 
locked  up.     I  only  intended  to  draw  the  dis- 
jtinction  Detween  the  immediate  decision  of  the 
Judges,  and  the  course  pursued  by  those  judges 
•  towards  juries.     I  do  not  attempt  to  draw  m 
parallel  between  the  trial  of  an  issue  of  fact  and 
the  decision  of  a  point  of  law,  because  in  my 
opinion,  the  former  is  of  less  importance  than 
the  latter ;  the  one  frequently  having  reference 
only  to  two  or  three  parties,  while  the  other 
affects  the  whole  community.     I  am  sure  Can' 
didus  would  not  imagine  that  juries  who  return 
unanimous  verdicts  are  always  unanimous  in  opi- 
nion ;  a  small  minority  will  give  way  to  a  large 
majority,  because  they  conceive  that  the  many 
are  more  likely  to  be  correct  than  the  few.     At 
\  the  same  time  "  I  should  presume  each  to  l)e 
entitled  to  have  a  separate  common  $en»e  opinion 
of  his  own."     1  must  still  hold,  Sir,  that  in  my 
opinion  deliberation  is  some  criterion  of  wisdom, 
and  even  of  legal  wisdom,  as  the  judges  often 
shew  us  by  taking  time  to  consider  a  case,  when 
it  is  evident  that  at  that  moment  they  are  not 
unanimous.      Let  us  recollect  that   there  is  a 
world  witfumt  the  Inns  of  Omrt  who  yet  take 
an  interest  in  legal  matters,  and  that  every  method 
should  be  resorted  to  in  order  to  convince  that 
world  of  the  extreme  purity  of  the  judges  of  our 
land.     I  can  assure  Candidus  that  no  man  can 
entertain  a  higher  respect  for  the  judges  than 
myself,  and  it  was  from  a  desire  of  representing 
what  are  the  opinions  of  many  that  1  first  ad- 
dressed you.     fhese  are  days  of  wonderful  im- 
provement,  if  not  intelligence ;    nothing  falls 
from  the  judicial  seat  which  is  not  commented 
upon,  and  if  the  judges  differ  upon  great  points, 
let  some  plan  be  devised  by  which  so  lamentable 
an  occurrence  may  be  obviated  for  the  future.  (1) 
I  am,  Sir^  yours,  &c«  JusTiTlA. 


(1)  We  have  not  inserted  the  letter  to  us 
signed  ^*  Candidus^**  but  we  sent  it  to  *'  Jue- 
titia**  The  principal  argument  in  that  letter 
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was  the  following :  —  ^'  Surely  a  parallel 
was  ifbt  attempted  to  be  drawn  between  the 
trial  of  an  issue  of  fact,  and  the  decision  of 
a  point  of  law.  In  the  one  case  unanimity 
of  opinion  on  the  part  of  the  jury  is  posi- 
tively enjoined;  in  the  other,  (considering 
the  frequent  difTeretices  of  opinion  which 
hourly  occur  in  practical  points  of  law 
among  the  most  enlightened  members  of  our 
profession)  it  could  scarcely  be  expected  that 
on  a  question,  involving  such  subtle  legal  in- 
tricacies as  that  under  discussion,  perfect 
unanimity  should  prevail  among  the  fifteen 
judges,  (entitled,  I  presume,  to  have  each  a 
separate  l^al  opinion  of  his  own,)  when 
the  bar  and  the  profession  generally  were 
almost  to  a  man  divided  in  opinion  on  the 
subject."    Here  this  discussion  must  end. 

Editor. 


Sato  Xtr)iortsf« 

COURT  OF  CHANCERY— Fe/^.  29. 


Tanner  v.  Smith. 
Vendor  and  Purchaser. — Specific  peffdrm- 
ance  —  Injunction  to  restrain  Action  at 
Lam — JHme  the  essence  of  the  Contract — 
Condition  of  Sale,  that  Vendor  shall  he 
allowed  to  rescind  the  Contract  upon 
re-payment  of  the  deposit  money  without 
Interest  or  Costs— an  Irrational  Stipu- 
lation. 

This  bill  was  filed  by  the  plaintiff  on  the  4th 
June,  1 839,  for  the  specific  performance  of  an 
agreement  entered  into  by  the  defendant  at  pub- 
lic auction. 

The  bill  stated  that  the  plaintiff,  on  the  8th 
February,  1839,  put  up  for  sale  by  public  auc- 
tion, the  absolute  reversion  to  some  freehold 
ground  rents  and  property  in  Hatfield  street, 
Black^ars  road,  subject  to  a  life  of  seventy  years, 
or  thereabouts,  and  also  to  the  following  con- 
ditions of  sale : — 

**  That  the  purchaser  should  pay  to  tlie  auc- 
tioneer a  deposit  of  £\5,  per  cent,  on  the 
amount  of  the  purchase  money,  and  sign  an 
agreement  for  payment  of  the  remainder  on  or 
before  Lady  dav  then  next,  when  the  purchase 
should  be  completed,  but  if  from  any  cause  what- 
ever the  completion  of  the  purchase  should  be 
delayed  beycmd  that  time  then  the  purchaser 
should  pay  interest  upon  the  residue  of  such 
purchase  money  after  the  rate  of  £5.  per  cent, 
from  that  time  without  prejudice  to  the  vendor's 


right,   under  the  8th   condition  to  leeeO  tb 
estate. . 

"  That  the  vendor  would  withla  20  dm 
after  ^he  sale  deliver  to  the  pmchiser,  or  la 
solicitor,  an  abstract  of  the  tide,  and  on  or  W> 
fore  Lady  day  then  next  would  execatea  pnpr 
conveyance  to  the  purobaaer^  upoa  paynoi  d 
the  residue  of  the  purchase  money,  and  tha  ^ 
objections  to  the  title  which  shoold  not  bo  ndi 
in  writing  to  the  vendors  solicttoc  williia  19 
days  after  delivery  of  the  absCiact  should  be  coe- 
sidered  to  be  waived. 

*'  That  the  title  deeds  should  matin  in  the 
hands  of  the  vendor  until  all  the  loU  dionki  be 
sold  and  conveyed,  when  they  wen  to  be  <i^ 
livered  to  the  la^st  purchaser  io  amount  of  the 
lots  to  which  they  related,  who  shonld  eote  isn 
a  proper  deed  of  covenant,  for  pioducix^  loi 
furnishing  copies  of  the  same ;  sorh  deeds  to  be 
at  the  expense  of  the  purchaser  requiiijig  ^ 
same* 

'*  That  all  expenses  attending  the  gcltii^iB 
and  assigning  or  surrendering  any  term  of  j«n, 
whether  aheady  assigned  to  attend  the  inhentiBoe 
or  not,  should  be  borne  and  paid  by  the  pessu 
requirii^  the  same. 

*  *  That  all  covenants  for  the  prodacdon  of  tide 
deeds  or  otherwise,  were  to  be  prqiared  swl  tk 
execution  thereof  obtained,  by  and  at  the  eipeoie 
of  the  purchaser,  requiring  the  same. 

^'  That  all  attested,  offieial,  or  other  copies  « 
extracts  of  deeds,  wills,  or  other  docBioeBti, 
whether  of  record  or  not;  and  all  certificiCei, 
a£Bdavits  and -declarations,  and  the|)rodDctioo<r 
inspection  of  any  deeds,  wills,  probates,  or  otk 
evidence  of  title,  not  in  the  vendor's  possesiK. 
which  should  be  required  either  for  wt  perpov 
of  verifying  the  abstact  or  otherwise,  sboddbe 
procured  by  and  at  the  expense  of  thepordutf 
requiring  the  same,  who  shoold  not  re()oize  lo* 
dence  of  any  births,  marriages,  deaths,  timeiflf 
death,  intestacy,  heirship,  surrivonhia  nitterrf 
pedigree,  failure  of  issue,  represeuUtioB  or  otbs 
£sct,  where  the  same  should  have  been  ttfti 
taken  notice  of,  or  recognised  im  mufM* 
document,  bearing  date  upwards  of  35  jesn  ^ 

**  That  no  purchaser  should  req^riresByodiv 
ideotity  of  the  different  lots  tliait.  ikfl  which  ik 
title  deeds  and  documents,  in  At  ytnUtf^ 
session,  should  disclose. 

**  That  in  case  any  purchaanrAonid niseis 
jections  to  the  titUj  not  pfoffidhA  fa  I?  ^ 
conditions,  and  which  ihevemd9r^fMdil^^ 
able  or  willing  to  remove^  and  Ae  potto 
should  insist  upon  such  ol^ectkwi,  llis  in'v 
should  be  at  liberty  bj  writa^  iH^ha  bfli 
to  rescind  the  contract^  on  f^e^tf^  ts  nA 
purchaser  the  depotii  mmijf^'wnwfl^i^ 
or  costsJ'  m- 

The  defendant  attaidai^dlM^iilMilit^^^ 
'purchaser  of  several  lots  it  jBUMI   ftp* 


Lean  lUparU. 
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lepoiit  of  £49^.  10#  10  ibe  aaetioneer,  and 
igned  tb*  aMal  agreenent  to  complete  the  pur- 
huc  and  abide  bjr  the  conditions  of  sale  on  his 

MTt. 

On  the  27th  February,  1839»  the  plaintiff 
Idirered  the  abstract  of  title,  and  on  the  9th 
^Itfch, the  de&ndant  eoasideriBg thai  the  tendays 
rag  to  be  computed,  eaclmioe  of  the  day  of  deu- 
ery  of  the  abstract,  deliteied  his  objections  to  the 
itle,  among  these  ohjecbons  were  the  following: 
'hit  the  abstrael  was  not  a  perfect  and  proper 
ibstnct,  being  defecttre  in  many  very  important 
articular^,  anid  amongst  others  because  various 
ieeds  and  wills  referr^  to  were  not  abstracted ; 
cside  many  other  delects.  That  the  conditions 
f  tale  wen  of  a  Tcry  improper  and  depre- 
ioHng  character,  and  such  as  under  the  trust 
eed  for  salcy  under  which  the  property  was  put 
ip  to  auction,  ought  not  to  have  been  made. 

That  none  of  the  title  deeds,  writings,  or  other 
ocaments,  through  or  by  which  the  title  to  the 
•remises  is  professed  to  be  deduced,  nor  is  any 
tatement  furnished  where  the  same  are  to  be 
Kpecdvely  seen  and  may  be  examined,  nor 
rhether  iney  will  be  delivered  up  to  the  pur- 
baser;  and  if  not  delivered  up  who  will  cove- 
ant  for  their  production ;  and  that  there  is  not 
ipon  the  title  any  vaKd  covenant  for  the  pro- 
action  of  any  of  them. 

That  there  is  no  evidence  of  the  identity  of 
Ke  estates  aM ;  and  that  it  does  not  appear  that 
'lose  mentioned  in  the  abstract  are  the  same  as 
boaesoM. 

That  althoogh  the  purcffiaser  has  ddivered  the 
bore  objeorions  within  the  ten  days  from  the 
!ceipt  of  the  abstract,  yet  that  as  such  abstract 
I  not  a  proper  and  peifect  abstract,  he  protests 
gainst  being  considered  as  admitting  himself  to 
e  under  any  obligation  to  deliver  objections 
ithin  that  or  any  other  particular  time,  and 
lerefore  claimed  and  reserved  to  himself  the  full 
ght  of  taking  all  oiiher  objections  to  which  the 
tie  was  or  might  be  in  any  manner  open,  should 

become  necessary  or  advisable  for  him  so  to  do, 
e  liaving  delivered  the  above  objections,  not  be- 
luse  he  considered  himself,  under  the  circnm- 
ance,  in  any  manner  bound  by  the  condition  of 
lie  to  take  objections  within  ten  days  from  the 
eiivery  of  the  imperfect  abstract  received. 

But  from  a  desire  to  prevent  useless  trouble,  dis- 
ission,  and  expense,  and  to  satisfy  the  vendors  at 
nee,  that  th<^  have  not  delivered  a  proper 
bstraetf  or  shewn  a  good  title,  and  that 
lere  is  little  if  any  probability  that  they  will 
e  able  to  do  so,  as  indeed  they  nntst  have 
een  aware  when  they  golds  and  the  pur- 
baser  therefore  required  that  his  deposit  money 
light  be  forthwith  repaid  to  him ;  and  that 
nless  it  was  Tetuioed,  ht  would  hold  the 
endora  responsible,  not  tmly  fiv  interest  on  his 


deposit,  but  also  for  all  his  costs,  charges,  and 
losses,  as  well  those  already  incurred ;  and  will 
consider  and  treat  the  condition  and  sale  by 
which  it  was  stipulated,  in  case  of  objections 
being  taken  and  not  removed,  that  the  vendors 
ffught  rescind  the  contract  on  repaying  to  the 
purchaser  his  deposit  money  without  interest  or 
costs,  as  fraudulent  and  void.     On  the  12th 
March  following,  the  vendors  offered  to  furnish 
the  defendant  with  an  amended  abstract  of  title  in 
a  few  days,  and  that  from  its  delivery  they  would 
extend  the  time  for  making    objections  to  the 
dtle  to  a  further  ten  days.     On  the  3rd  April, 
the  objections  made  to  the  title  not  having  been 
removed  by  the  plaintiff,   the  defendant  brought 
an  action  for  the  recovery  of  the  deposit  money. 
On  the  9th  May  following  the  plaintiff  delivered 
a  further  abstract  of  title  to  the  defendant's  solici- 
tors.    On  the  13th  May  a  plea  was  nut  in  to  the 
action  at  law.     On  the  24th  May  the  defendant 
replied,  and  delivered  the  issue,  with  notice  of 
trial.     The  bill  charged  that  the  defendant  had 
accepted  the  title,  and  that  he  was  not  now  at 
liberty  to  raise  objections  thereto,  and  prayed  a 
specific  performance  of  the  agreement  of  sale,  and 
for  an  injunction  to  restrain  the  action  at  law. 
On  the  15th  June,  1839,  the  defendant  put  ]fx 
his  answer.     On  the  1 2th  December  following, 
the  plaintiff  amended  his  bill,  and  prayed  a  re- 
ference of  the  title  to  the  Master. 

The  motion  for  the  injunction  to  restrain  the 
proceedings  in  the  action  at  law  came  on  to  be 
heard  on  the  15th  January  last,  when  the  Vice- 
CHANCBLLoa  observed,  upon  the  various  pro- 
ceedings that  had  taken  place,   as  stated  in  the 
bill,  and  said,  that  unless  the  conditions  of  sale 
were  to  be  impeached,  the  injunction  must  eo  as 
I  a  matter  of  course.     The  vendors  sold  under  a 
power  of  sale  in  a  mortgage  deed,  and  he  did  not 
think -the  condition,  in  the  event  of  the  plaintiff 
I  being  unwilling  or  unable  to  remove  any  objec- 
'  tions  made  to  the  title,  he  should  be  at  liberty 
to  rescind  the  contract  on  repaying  to  the  pur- 
chaser the  deposit  money  without  interest   or 
costs,  to  be  an  unreasonable  condiiiqh,  or  one 
which  the  purchaser  would  object  to ;  and  His 
Honour  granted  the  injunction  as  praved. 
The  defendant  appealed  from  this  order  of  the 

YjcE-Cb  a  NC  ELLOil. 

Mr.  Wigram  now  appeared  to  support  the 
appeal,  and  contended  that  the  action  ought 
to  proceed,  that  time  was  of  the  essence  of 
the  contract;  {Doloret  v,  Rothschild)  (a), 
and  that  great  injury  would  otherwise  be  done 
to  the  defendant,  as  he  was  liable  to  pay  £5. 
per  cent  interest  on  the  purchase-money  while 
the  contract  continued  open.  It  had  been  sti- 
pulated   that  an    abstract   should  be   delivered 


(a)  1  Sim  ft  Stn.  600. 
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within  twenty  daySi  and  objections  taken  with- 
in ten  days  after;  but  an  incomplete  abstract 
had  been  given,  which  was  equivalent  to  no 
abstract  at  all.  He  submitted,  therefore,  that 
the  Court  would  not  upon  motion  try  a  question 
involving  the  merits  of  the  cause.  He  cited] 
Parker  v.  Frith  (A),  Llotfd  v.  Collett  (c), 
Radcliffe  v.  Warrington  {d)* 

Mr.  Richards,  for  the  vendor,  contended  that 
time  was  not  of  the  essence  of  the  contract,  and 
that  if  the  abstract,  as  delivered,  was  objected  to, 
the  plaintiff  was  at  liberty  to  offer  a  further  one. 
The  injunction  as  allowed  by  the  Yicb-Cuan* 
CELLO  a  ought  to  stand ;  and  the  deposit  being 
in  the  hands  of  the  auctioneer,  he  thought  the 
Court  would  order  it  to  be  paid  into  court. 

The  Lord  Chancbllor  said,  he  had  repeat- 
edly experienced  the  inconvenience  of  arguing  the 
merits  of  a  cause  upon  motion,  and  he  would  do 
all  in  his  power  to  discourage  the  practice. 
The  Court  had  been  occupied  during  seven 
hours  in  discussing  whether  a  deposit  should  be 
in  the  hands  of  one  man  or  another  until  the 
hearing.  The  conditions  of  sale  were  of  such 
a  nature  as  he  had  not  met  with  before  ;  but 
he  was  not  about  to  decide  upon  the  effect  of 
them  now ;  he,  however,  would  not  interfere  with 
the  action,  for  one  of  the  conditions  seemed 
very  oppresftue— namely,  that  if  the  objections 
made  to  the  title  were  such  as  could  not  be  got 
rid  of,  the  vendor  was  at  liberty  to  rescind  the 
contract,  and  repay  the  money  without  interest 
or  costs.  But  when,  how,  or  in  what  circum- 
stances this  was  to  be  done  the  contract  did  not 
show.  The  vendor  had  reserved  this  benefit  to 
himself,  which  seemed  so  irrational  a  stipula- 
tion, that  perhaps  the  Vicb*Chancbllor  thought 
the  objections  should  be  confined  to  the  original 
abstract.  His  Honour  might  have  ordered  the  mo- 
ney into  Court,  for  in  such  a  contract  as  this,  if  the 
deposit  is  to  be  allowed  to  remain  in  the  hands  of 
the  vendor  or  the  auctioneer,  much  injustice  might 
be  done  to  the  purchaser.  As  to  the  condition, 
if  the  vendor  shall  be  unable  or  unwilling  to 
remove  the  objections  made  to  the  title,  and  the 
purchaser  shoold  insist  upon  such  objections, 
that  then  the  vendor  should  be  at  liberty  to  re- 
scind the  contract  without  payment  of  interest  or 
costs,  the  vendor  gives  himself  the  power  to  deal 
with  the  purchaser  as  he  pleases ;  and,  surely, 
nothing  can  be  more  unjust.  But  what  is 
meant  by  these  objections  ?  Are  they  to  apply 
to  the  first  abstract  delivered,  or  to  the  second  ? 
The  condition  for  the  delivery  of  the  abstract 
states  that  the  vendor  will  deliver  an  abstract 
within  twentv  days  after  the  sale  ;  and  that  the 
objections  (if  any)  made  to  it  are  to  be  delivered 


within  ten  daya^«fter;8Qc1i  dtEi^oy.    lAokib 
defendant  has  a  legal  right  to  recover  his  di^ 
money,  and  it  would   be  ineonitaUft  !■  lb 
Court  to  interfere  with  his  l^al  zighta* 
Injunction  dissolved. 
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Sittings  in  Banco. 
Hjbbblrwhitk  «.  M'MoRnri. 
Joint  Stock  Cou.Pkvim^'^AdmdemMtd 

in  blank  void  at  the  Common  Lam, 
TaAMSFSRS  OF   SuARp  in   blnnk  far  Ha 

name  of  a  tron^eres  to  b€  instrUi  a/kr 

execution  void  at  JLaw, 

We  have  before  reported  this  case  at  the  as 
prius  trial  ander  the  title  of  *'  TubbUiMe  f. 
M*Morris*'(a)  and  subsequently  correcteili) 
The  question  m  this  case  turned  upon  the  k§d 
transfer  of  50  shares  in  the  Londtm  td 
Brighton  Railway  Company,  which  the  defe* 
dant  had  contracted  to  purdiase^  at  the  trial  tii« 
plaintiff  had  a  verdict  for  the  amount  daiaMd.(c) 

Mr.  Alexander  subsequently  obtained  a rdi 
for  a  new  trial  which  was  argued  ia  MkhsrlM 
term. 

The.  Company  bad  obtained  an  Aetef  Parii»* 
ment,  1  Vict  c.  1.19,  by  which  they  are  » 
quired  from  time  to  time,  to  cause  the  asses  la^ 
additions  of  the  several  persons  who  shiU  £roa 
time  to  time  become  entitled  to  shaies  is  tk 
said  undertaking,  with  the  number  of  disro  ts 
which  they  are  respectively  eDtitled.  andalaoike 
proper  name  by  which  every  share  shall  be  ^ 
tinguished  to  be  fairly  and  distinctly  csioed  a 
a  book  to  be  kept  by  the  said  oonpany:  td 
after  such  entry  made  to  cause  the  oooudob  td 
to  be  affixed  thereto.  And  the  said  conptfy 
shall  from  time  to  time  cause  a  certificate  * 
ticket,  with  the  common  seal  of  the  said  con* 
pany  affixed  thereto,  to  be  delivered  to  nar 
such  proprietor  on  demand,  specifying  the  sh«? 
or  shares  to  which  he  is  entitled  in  the  a*' 
undertaking,  and  every  such  certificate  or  ticb 
shall  be  admitted  in  all  courts  whatever,  tsprvu 
facie  evidence  of  the  title  of  such  roqiective  p^ 
prietora,  their  successors,  executors,  adniiiatn- 
tors,  or  assigns,  to  the  share  or  shares  ibm-^ 
but  the  want  of  the  said  tickets  shall  aot  lui^ 
or  prevent  the  proprietor  of  any .  of  the  sul 
shares  for  selling  or  disposing  thereof,  sod  ff> 
vides  that  it  shall  be  lawful  for  the  several  ^ 
prietors  of  the  shares  of  the  said,  uodeftaks^ 
and  their  respective  execotora,  and  adiiuatt»* 
tors,  and  successors,  to  sell  and  .dispose  oi  c? 
shares  to  which  they  shall  be  entitled  dM«ifi» 
subject  to  the  rules  and    legulatioBS  (kcrta 


(b)  Cited  Wright  v.  Homta-d,  id.  189, 8.C. 
(«)  ifiro.C,G.468.    .  {ji)  12  Yes.  326. 


« 


(a)  Ante  voL  Jt  p.  128.  (*)  inlsvoLa.P'''^ 

<cy^tevoL2.^ta» 
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eiitiAwdi  and  directs^  ''that  cm  etery  suchi 
lie  the  deed  or  oonveyaiiee  (being  executed  by 
te  scUer  aad  purchaser)  shall  be  kept  by  the 
lid  company,  or  by  the  secretary  or  derk  of 
le  said  company,  who  ahall  enter  a  memorial  of 
ick  sale  or  transfer  as  above,  to  be  kept  for 
at  purpose,  and  endoiae  the  entrr  of  soch  me- 
orial  of  such  sale  or  transfer,  ana  abo  on.  de- 
ind,  make  an  indoraement  of  such  tranafer  on 
e  oertificaia  of  each  tkuen  so  sold,  and  deliver 
e  same  to  the  pucchaser  for  his  security,  and 
ch  indorsement  shall  be  considered  in  ererv 
ipect  the  same  as  a  new  certificate^  and  until 
ch  memorial  ahall  have  been  made  and 
tered,  the  aeller  of  the  share  shall  remain 
ble  to  all  future  caUs,  and*  the  purchaser  shall 
ve  no  part  or  share  of  the  pronM  of  the  said 
derUking,  nor  any  interest  in  respect  of  such 
ire  paid  to  him,  nor  any  vote  in  respect 
veof,  as  a  proprietor  of  the  said  undertaking." 
id  the  1 57  th  section  provides  "  that  no  per- 
1  or  corporation  shall  sell  or  transfer  any 
&re,  which  he  or  they  shall  possess  in  the 
d  undertaking,  after  any  call  shall  have  been 
ds  for  any  sum  of  money  in  respect  of  such 
ire,  unless  he  or  they  at  the  time  of  such  sale 
1  transfer  shall  have  paid  the  full  sum*  of 
ney  which  shall  have  been  called  for  in  respect 
luch  share. 

rhe  plaintiff  and  defendant  had  entered  into 
following  contract  :/— 

';  Mr.  Hebblewhite, 
'« Sir, — I  have  this  day  purchased  firom  you 
shares  in  the  Brighton  Railway  Company, 
MS  transferred,  delivered,  and  paid  -for  on  or 
M€  the  1st  day  of  March,  1839,  or  at  any 
irmediate  date  that  I  may  require  them,  by 
ing  you  for  the  said  shares,  at  per  share,  toge- 
r  with  all  calls  that  may  have  been  paid  on 

same;  you  hereby  binding  yourself,  your 
rs,  executors,  and  assigns,  to  execute  to  me, 
o  my  nominee,  or  nominees,  a  legal  transfer 
the  said  shares,  for  which  I  am  to  make  pay- 
it  to  yaor  order  before  the  1st  day  of  March, 
i9.  It  is  onderstood  and  agreed  that  I  shall 
entitled  to  all  new  shares  that  may  accrue,  or 
appropriated  to  the  holder  of  the  said  50 
re«.  It  is  also  agreed,  if  the  payment  be  not 
(e  on  the  I  at  day  of  March,  1 839,  that  you 
rve  full  power  to  resell  the  said  50  shares  at 
cost  or  risk,  claiming  from  me  any  deficiency, 
^counting  to  me  for  any  surplus  that  may 
e  from  the  re^sale  of  them.--*I  am,  &c. 

"  G«0.  M'MORIKK.*' 

'he  question  left  for  the  jury  by  Gurnbt,  B. 
o  tried  the  cause)  was,  whether  the  plaintiff 

a  proprietor  of  the  shares,  and  whether  he 

such  before  the  transfer. 
'arkb,  B.  now  gave  the  judgment  of  thb 
;rt,  and  observed  that  three  objections  were 
le  at  the  trial  of  the  cause ;  Jirst^  that  the 


plaint  was  Incapable  of  exeentbe  a  trana* 
fer  of  the  shares  on  the  1st  of  March,  Mr* 
Pritchard  being  on  that  day  the  owner  of  them ; 
Mecondfy,  that  the  calb  due  not  having  been 
paid  before  the  day  of  the  transfer,  such  transfer 
was  void  by  the  Company's  statute  (••  157); 
thirdly,  that  the  conveyance  tendered  was  void 
at  common  law,  oii  the  ground  that  at  the  time 
of  its  execuUon  by  Mr.  Pritchard,  a  blank  wag 
lefi  for  ike  name  of  the  transferee*  The 
Court  confined  itself  to  the  Uut  objection,  and 
referred  to  Texiera  v«  £eo9is,(d)  in  which  Lord 
Mahspibld  held,  that  a  bond  was  valid  that 
was  given  with  the  name  of  the  obligee,  sum 
in  blank,  in  opposition  to  which  is  Comyne 
Dig.(e)  where  it  is  said,  if  a  deed  be  signed  and 
sealed,  and  is  afterwards  written,  it  is  no  deed. 
This  in  truth  was  an  attempt  to  make  a  deed  ne- 
gotiable like  a  bill  of  exchange,  which  the  law 
does  not  allow.  The  Company's  act  requires 
all  transfers  to  be  by  deed — this  transfer  was 
made  in  blank  for  the  name  of  the  transferee,  to 
be  inserted  after  it  was  executed,  and  ia  void  at 
the  common  law.(/) 

Rule  made  absolute  for  a  new  trial. 


Davis  v.  Colb. 
Costs. — Praoticx.— JiM/i^e«'  intention  to  cer^ 
tify  to  deprive  a  plaintiff  of  Coste  under 
43  Eliz.  c.  6.  9.  2.— Whether  the  Postba 
should  be  delivered  out  before  the  Oerti/i* 
cote  is  granted. 

Mr.  Mansel  moved  for  a  rule  to  shew  cause 
why  the  two  following  orders  of  Mr.  Barov 
GuRNEY  should  not  be  set  aside. 

**  1  order  that  the  plaintiffs  attorney  forthwith 
produce  before  me  the  Record  of  Nisi  Prius 
and  the  Postea  in  this  cause  for  the  purpose  of 
indorsing  thereon  my  certificate,  pursuant  to  the 
Statute  43  Eliz.  c.  6.  s.  2.  (a)  that  the  Uxation  of 

(d)  1  Antt  838.  (e)  FaU,  A.  1  B.  7. 

(/)  See  Pow9U  v.  Dt^^,  3  Camp.  181 }  Doe  den 
Lewis  ▼.  Bingham,  4  Bam.  &  Aid.  672  ;  Hudson  v. 
Bivettf  6  Bing.  Rep.  d68;  Motion  ▼.  Booths  5  Man. 
&  Selw.  223 ;  Zouch  y.  Ctoy,  1  Ventr.  185-3  KeU 
872, 881—2  Le?.  85.— Editor. 

<a)  By  this  statute,  if  in  a  personal  aeiion,  **  oot 
beiug  for  any  title  or  interest  of  lands,  iior  concerning 
ttie  freehold  or  inheritance  of  any  lands,  nor  for  any 
battery  t"*  it  shall  be  certified  by  the  Judge  (not  th« 
sheriifor  juf^e  of  an  inferior  court  trying  under  the 
3  Ac  4  W.  4,0. 42,  a.  11).  {Claridge  v.  SmUK  4  Dowl. 
583).    Nor  on  a  writ  of  inquiry ;  {Wardroper  v.  JR«- 
chardson,  1  Ad.  &  Ell.  75;  Story  v.  Hodson,  5  Dowl. 
558;  Jones  ▼.  Bond,  2  Hee.  6c  Wels.  813;  9.C.)  be- 
fore whom  it  shall  be  tried,  that  the  debt  or  damages 
to  be  recovered  therein  do  not  amount  to  40s.,  the 
plaintiff  shall  have  no  more  costs  than  damages,  but 
less,  at  the  discretion  of  the  Court.  (8ee  Hullock,  19, 
27  ;  Walker  v.  Bobinson,  2  Str.  1232 ;  1  Will.  93, 
B.C.  Howard  v.  Cheshire  Say,  260 ;  Band  v.  Sexton^ 
8  T.  R.  37).    The  .object  of  the  statute  was  to  oonftne 
trifling  suits  to  inferior  courts,  or,  In  other  tenna,  to 
1  prevent  the  bringing  of  actions  which,  in  point  of 
*  principle,  ought  not  to  be  commenced  at  all;  {Pye* 


Jutfuv  thportif 


jQ98t«.h«rein  be acl •siflf  ;.khal il  be  refenM bmA. 
\i^the  ibMter  td  refi^w.hiB  tazatioa  with  lefbrenoe 
to  ibe  Btme.  certificate.;  ihii^  the  mdgitieni  signed 
he.eltered  es  la  the  .pejtneoi  bf  costs,  Abd  thai 
%h»  pleintiff.  refqnd  to  die  defetadabtihe  eutn  of 
£29.  pvt  of  the  datna^sa  and  oosU  |>aU  under 
IHrotesl." 

The  .other  brier  was  .to  the  aanie(ciS»ot»  with 
this  additK)ii»  •«  that  the  defendbot  ehoiiU  fiay  to 
the  pUtintiff  aioch  oobts  ae  the  pkintiff  had  lA- 
.iroiredi  hy  teason  oC  the  defeDoiiii.  bot'haTibg 
imlied  to  the  aesoeiate  to  draw  dp*  the.  eidur 
hmre  jud^gment  wee  signed  and  thbeosCB.taKcdi.*' 

It  eiqpeered  that  the  cause  had  been  tried  hefoie 
Mr.  Boram  Gtttney^  when  the  phnntiff  had. a 
Venlict  for  one  MlUng  damagea,  and  his,  kied- 
ship  stated  (upon  application  beiteg  made  for  the 
purpose),  h»  iniention  to  certify  to  deprive  the 
pl^ntifF  of  costs  uiid^  the  Statete  43  Elik.  c.  6. 
8w  2.  Timi  the  pla^tiff  afUtrwekkk  got  the 
Fostea  whkh  was  indorsed,  "Ver^ctt  for  tile 
pUintiff  one  shiUin{gs  coets  40  shillkigev"  hoi  the 
judge  had  not  cerHjfieeL  The  nastelr  Cased  the 
costs  in  the  usual  manner^  and.  the  .defeodaM 
paid  them  tnder  protest.    . 

Mr.  Mansel  insisted  upon  his  judgment,  upon 
the  ground  that,  there  could  be  no  certificate 
aSUr  die  &iai  judgntont,  and  cited  Wkaihy  ▼. 

Alo&mon,  B. — That  case  does,  bol  apply, 
it  was  «  deoisiob  in  the  Common  P4ea9^  and 
relates  to  the  power  of  reroking  a  eeitifioate 
once  given  within  a  reasonable  time  (c). 

Mr.  M<MH$el  then  cited  Ood$ou  v.  Lloyd  (d)^ 
and  Redit  t.  Lucock  (e).  . 

Lord  Abinobr,  C.  JB,  stopped  Mr.  Cole, 
who  appeared  to  shew  cause  against  the  rule, 
and  obseiryed,  that  es  the  plaintiff  had  ohtainecl 
the  vos'tetf  without  the,  certificate  of  the  juc^e, 
end  nnal  judgment  had  been  signed^  he  dud  not 
see  how  the  Court  could  interfere. 

The  verdict  of  the  jury  must  ef  tieeeisily  ^take 
4ta  reguler'oourie  (fyi-^rUe  Wfnsed. 

bum  T.  OHfi&n,B  VLoote,  4d(]^  It  hai  bb«n  holden 
to  apply  to  all  perBOnkl  aiitioiis  not  expreuly  ekcepteii 
fh>m  It;  (Dand  r.  Arirft^ii;  PyebUfn  ▼.  Gmon). 
•Bven  &  aetioas  lipon  %tbttitet  giriii|f  the  plaintUf  *«  fbll 
^HbutB  dTsait,"  thejedge  may  ceVtifV  under  this  itatate, 
which  i^iU  hate  the  eftct  6f  ^finng  the  i>Iaintiff  no 
more  edets  thtindbmages  ;CIrtAmr.  Hed^h,  6  Bam. 
ft  A.  790;  1  D.  k  R.  '419;  9*'C.,  fee  Sinquon  ▼. 
Htitdii,  S  H.  ft  W.  86;  '5.  Do#l.  904;  S.  C.)  see 
Areh|)old't  Prac.  Q.  B.  by  OhitCy.  1188,— 'BnxTom. 

(6)  6  Bing.  N.  C.  800. 

(e)  The  cefti6eate  nnder  fhe  iet  may  be  granted 
cot  of  Court  at  any  time  between  verdict  and  final 
Jndgtnent ;  JfAhhMtm  t.  AaarMi,  4 1>.  ft  B.  IM;  9 
Bam.  ft  Creti.  OSl ;  Whaiieift.Wittiammnt  tmte.  So. 
\d)  '4  Dowl.  167.  (e)  9  Id.  947. 

'(/)  the  oertlfleate  may  he  gtanted  at  or  within  a 
leaabmible  tiiihe  after  the  tM,vid'bfflfreJMmmU, 
(BbUmMr.edi^, 9 tttm Bspw 9li  Aoon yV^efOf. 


OOUBT >0V  BEYIBW^iit^tticL 


Fi  AT  againet '—- *•  Faans. 

.  Pbtitiok  o£  the  Ofpigial  JLasMRn. 

OtnciAL   Aaaiowtm  -*-^  Tkoit  faMWe- 

. .  OpHomal  .t9  on-  cjBMml  amigie»  tt  im 

.  hii nmiiB  mademmof  4$i^€meu!tiim  wUmi 

4Jin<Indmmity. 

Tide  wae  »  petitkNi  of  Mk  Ahbett,  h 
iMeml  masl0ne€f  for  an  h^uncfeon  to  itaoB 
.the  credton'sMsi^iiecsfroiafioeeediageilba 
eation  for  the  Umntf  of  ono-thiid  ef  a  ■■  d 
ifilOU  The  pRfkbner  m»  amoiniri  «ial 
jMaign^e  in  Jul^,  IBdS,  when  TheoM  Gca 
end.Heitty  PhillipB  weie  chosen  hjr  the  m&m, 
whto  ssleetodJIr.  Hudaon  ae  eofimor  ts tfe te 
In  Decead)cr.  foiiowingv  an  aetbu  «ai  em 
easnced  against  Tboaaaa  Hofper, by  dMMd 
Ihe  Cieditors'  assignees,  4o  feooTcr  oHtsis  p 
pc^»  .  The^petione^  on  bcii^  naanA  b  » 
plaintiff,  asked  an  faidemnity,  wMi  Mr.  Hoitt 


pledged  himself  by  letter  to  viake  nependsl 
charge,  end  he  conseiited.  -  A  verAet  Cor  Ai 
def(rtidfiBt  was  given  on  dM  trisl«  widi  emi 
aBBeu*ling.to  J^»,^  fcr  wheeb  a  levy  m  a^ 
on  the  ^oods  <£  the  ttdKter*'  Ban^^m"!  ^ 
the  petitxoner'e  refttsn^  ta  pay  OM-£inl  if  ^ 
auBi^  en  action,  was  hteoght  end  dedaetiiB  h 
livered.  The  petitioner  had  only  In  hssi  I 
sum  of  i6d»  .12s.  .tNlenging  lo  the  bsefaf^ 
estate,  which  he  tendered  to  the  Cost  eadi| 
for  its  intervention  on  his  MialL 

Mr.  fOnrig  opposed  the  smiicadoa, 
theeignatnBB  to  the  aiartiush)  nd  dsiliiii'wt 
faringing  the  action  by  the  petirieoer   ' 
who  ibecame  an  aotiee  .party  and  bierM 
ttae.nonilnatien  of  eoansel.    The  oosis  to  h 
covered,  ware  sot  for  'Ms.  Hndsoo*s  heoeii, 
weiie  the  "eOsta  of  the  difinidnit,  to  which 
aUegediademailiyconUnotesleDd.  The 
essifliiees  only  asked  die  pfetilioBsr  te 
to  the  eittent  of  hie  leceipca  ham  ihe 
estate.    \As  tfaia  pioposal  had  aotimn 
and  es  the  petitioner  had  tSeaded  te4i« 
which  stood  for  tMd  on  the  Ml  iasiaot^ 
Guilfind.  assises,  theyTelied  on  the 
of  thevconrt  from  'iBlerfneaee*- 

CflK)a9|J.  9aid,  it 
assignee  to  allow  the  use  of  his 
bdemnity;  and  it  was  to  be  legwBei  tte 
petitioner  had  tentuied  oo  dM  wtm ' 
present  instanoe.    A  court  of  kwjHwii 
no  distinction  between 
not  only  appeared  to  have 


MM* 


In' general,  final,  if  the  Jodge 
and  the  Court  will  not  Inl 
except  in  cases  not  within  thai 
the  Judge  had  ae  .power  toee 
«fDoel.M;  CiaMit.ilii|«e^4L 

■  I..  I    itfif^ 


Begylation  of  Postoffe  DtUet. 


have  acted  Yolimtaiily ;  whenta,  had  be  kp- 
led  in  the  first  instaaee,  the  court  would  have 
terfercd  before  ooelii  were  inounied.  He  had 
idertaken  to  accept  ahort  Qotioe  for  trial,  and 
I  that  groond  aloae,  he  thought  it  wak  hm  duty 
>t  to  interfere. 
Petition  diamiaaed  with  ooata. 


PREROGATIVE  COURT.— /n/y  «I. 

Will  of  Maht  JjUmwim. 
'ill  dated  and  aiOMpD  m  PBUfciL.r— TFA^Aer 
euiiiUd  to  Prolate,  or  to  be  regarded  om 
a  deliberatwe-paper  nterefy^ 
The  deceased  Mary  Roberta  had  mlide  her 
11  in  her  own  haad-wntt^g,  dated  in  1886, 
which  she  bequeathed  n  very  bige  property. 
iia  will  was  dated  and  tt^rn^  by  the  teatatnx 
penciL  She  died  in  April,  18d9»  wtthout 
^ring  the  will*  or  pe^MSting  the  date  and  aig- 
ure,  and  probatft  waa  granted  to  the  eie- 
or. 

Mary  Eraits,  one  of  the  aett  t>f  khi  of  the 
:eas«l,  cited  the  eic^otor  to  bring  ih  the  pro» 
e,  and  to  prove  the  doe  lezecAtion  of  the 
laccordingto  the  StatiyCe^f  Wills.  .  . 
Dr.  Phillimare  opposed  the  paper,  aotd  ob- 
^ed,  that  the  only  question  was»  whether  the 
sumption  of  law  agldnst  an  anfiniahed  paper 
i  been  in  this  catfe  sepelled,  or  whether  it 
i  to  be  regarded  as  a  deliberative  paper  merely. 
)ecree  for  the  probsite  to  the  executor. 

rilNGS,  at  Nisi  Prios,  appointed  to  be 
leld  in  Middlesex  and  London,  before  the 
tight  Honourable  Thomas  Lord  DsFiifAif, 
jotA  Chief  Juatice  of  the  Court  of  Queen's 
iench,  in  and  after  Michaelmas  Term,  1840. 

IH   TBBM. 


.  Middlesex, 
isday  November    3 
lay     Novemba    6 
nday  November  23 


London. 


Tuesday  Mo^vember  24 

AFT9R  TBRW. 

irsday  November  26  |  Friday  November  27 

j     (to  adjooTn  only.) 
1ie  Court  will  sit  at  eleven  o'clock  in  term,  in 
idlesex ;  at  twelve  in  London ;  and  in  both 
alf  pai|t  nine  after  term* 
i.B. — Long  causes  will  probably  be  post- 
ed from  the  3d  and  6th  of  November  to  the 
1 ;  and  a^  other  i^u^^  on  the  lists  fbr  the 
ind  6th  of  November,   will  be  taken  firom 
to  day  until  they  are  tried* 
Jndefended  causes  only  will  be  taken  on  the 
of  November. 

hort  defended  as  well  aa  undefended  causes 
red  for  the  sitting  On  the  24th  of  November, 
be  tried  on  that  day,  if  the  plaintiA  wish  it, 
ss  there  be  a  aatisfnictory  affidavit  of  merits. 


3  ft  4  TitT.  CajK  96. 

Ah  Act  for  the  lUgidalioh  of  m  IhAtta  bf 

Postage, 

[Caniinued/rom  p.  i^^,) 

47.  And  for  providiiw  for  the  transmission  of 
newspapers  between  the  United  Kingdom  and 
^foreign  countries  free  of  postage^  when  satisfiio* 
toiy  pipof  shall  be  hud  before  the  Postmaster 
jGenend  that  British  newspapcira.  addressed 
either  to  a  person  or  to  a  place  witbip  a  foreign 
country,  and  alao  that  newspapers  addresseci  to 
a  person  or  a  {dace  in  the  Umted  Kingdom  ftpm 
such  foreign  country ,  are  respectively  allo|v^  U^ 
pass  by  the  ]>ost  within  that  qountry  free  of 
postage;  be  It  enacted,  that  the.  Postmaster 
General  may,  with  the  cpqsent  of  the  Commis* 
sionenof  l^er  Majeaty^a  Treasury,,  tranamit  fay 
the  post  British  oewspapi^  addressed  to  a 
petsoa  or  to  a  place  in  such  ^foreigu  countiy  from 
the.  United  Kmgdom,  to  a^y  port  out^  6f  the 
United  Kiuffdom,  other  than  .  her  Majes^a 
Coloniei  and  possessions^  free  from  postage  ^ 
and  he  may,  with  the  like  consent,  i^eceive  from 
such  foreign  country  foreign  newspspers  free 
from  postage,  or  he  may,  with  the  Hke  ponsent, 
charge  lor  evenr  new^apek  transmitted  to  or 
received  from  a  foreign  countiry  a  rate  of  .postsgo 
which  he  may  fonsider  equivalent  to  the  rates 
of  posts^  payable  in  that  country  on  news- 
papers either  transmitted  from  or  received  in 
that  country,  hut  in  all  cases,  whether  th^  news* 
paper  be  transmitted  free  or  otherwise^  subject  to 
a  sea  postage  of  one  penny,  «pi^able  on  the 
newspsper  being  put  into  die  post  office,  for 
every  newspaper  deli^vmd  at  -the  post  office  to  1m 
conveyed  by  vessels  not  being  post  office 
packeta,  and  also  to  a  like  postage  for  every 
newspaper  received  by  vessels  not  post  office 
packets,  addressed  to  f  person  or  to  a  place 
within  the  United  Kit^om* 

48.  And  whereaa  by  reason  of  the  postage 
which  may  be  charged  on  newspapers  in  foreign 
countries,  or  from  other  drcumstances,  it  may 
be  expedient  eg^jm  to  impose  the  rates  ,df  two- 
pence  on  newspapers;  be  it  enacted,  that  the 
Postmaster  General,  with  the  consent  of  the 
Lords  of  the  Treasury,  may  again  charge  and 
demand  the  said  rsspectiTe  rates  df  two-pence  on 
newspapers  received  from  and  sent  to  any  foreign 
country. 

49.  And  be  it  enacted,  that  the  Postmaster 
General,  with  the.  consent  of  the  Commissioners 
of  her  Majesty's  Treasury,  msy  allow  Colonial 
newspapers  to  pass  by  the  post  between  phmea 
within  any  of  her  Majestys  Colonies,  or  by 
packet  boat  or  private  ship,  from  on^  colony  to 
another  colony,  whether  through  the  United 
Kingdom  or  not ;  and  also  allow  fotreign  news* 
papers  to  pass  through  the  United  ICingdom 
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either  to  her  Mtjesty's  Colonies  or  from  one 
foreign  country  to  another  foreign  country,  by 
packet  boat  or  private  ship;  and  also  allow 
British  newspapers  to  be  sent  to  the  Colonies 
through  a  foreign  country,  and  Colonial  news- 
papers to  be  sent  through  a  foreign  country,  to 
the  United  Kingdom,  or  through  the  United 
Kingdom  to  a  foreign  country,  me  of  postage, 
or  subject  to  such  raMs  of  postage  and  under  all 
such  regulations  and  restrictions  as  the  Post- 
master General,  with  such  consent  as  aforesaid, 
may  think  fit. 

60.  And  be  it  enacted,  that  every  British 
newspaper  sent  by  the  post  to  places  out  of  the 
United  Kingdom  shall  in  all  cases  be  put  into  a 

£ost  office  or  receiving  office  in  the  United 
angdom  within  seven  days  next  afber  the  day 
on  which  the  same  shall  be  published,  the  day 
of  publication  to  be  ascertained  by  the  date  of 
such  paper ;  and  in  case  a  paper  shall  be  put 
into  a  post  office  after  the  expiration  of  such 
seven  days,  the  Postmaster  General  may  either 
detain  the  paper,  or  forward  it  by  post  charged 
with  full  postage  as  a  letter. 

51.  And  be  it  enacted,  that  in  case  any 
person  to  whom  a  printed  newspaper  brought 
into  the  United  Kingdom  shall  be  airected  shall 
have  removed  from  the  place  to  which  it  shall  be 
directed,  before  the  delivery  thereof  at  that 
place,  it  may  (provided  it  shall  not  have  been 
opened)  be  re-directed  and  forwarded  by  post  to 
such  person  at  any  other  place  withm  the 
United  Kingdom  free  of  charge  for  such  extra 
conveyance;  but  if  the  newspaper  shall  have 
been  opened,  it  shall  be  charged  with  the  same 
rate  as  if  it  were  a  letter  from  the  place  of  re* 
direction  to  the  place  at  which  it  shall  be  ulti- 
mately delivered  ^ 

52.  And  be  it  enacted,  that  the  Postmaster 
General  may  allow  the  masters  of  vessels,  other 
than  packet  boats,  a  sum  not  exceeding  one 
penny  on  every  printed  newspaper,  foreign  or 
colonial,  brought  into  the  united  Kingdom 
from  a  port  or  place  oiit  of  the  United  Kingdom, 
and  delivered  by  them  at  the  post  office  of  the 
post  town  at  which  they  shall  touch  or  arrive, 
and  a  sum  not  exceeding  one  penny  on  every 
printed  newspaper  conveyed  by  them  for  or  on 
behalf  of  the  post  office  from  the  United  King- 
dom to  any  port  or  place  out  of  the  same,  m 
respect  of  which  no  gratuity  is  herein-before 
authorized  to  be  allowed. 

53.  And  be  it  enacted,  that  the  following 
classes  of  persons  may  both  send  and  receive 
letters,  not  exceeding  half  an  ounce  in  weight, 
by  the  post,  on  their  own  privistte  concerns,  at  a 
postage  of  one  penny  for  each  letter ;  (namely,) 

£very   seaman   employed  in  her  Maj^i^'i] 
Navy,  whether  «t'  liotte'  or  abmd,  whinul 
auch  seiniin  rtO  l»ll(|<Mly'^)|yi|iMywi  W 
her  Mqeilf *g  milk  1 


Every  sei^eanty  corponuy  uiUDincri  tnnuiff, 
fifer,  and  private  soldier  in  her  Mijorr  • 
r^iilar  forces,  militia,  fmeible  n^maoi, 
artillery,  or  royal  marines,  whether  at  how 
or  abroad,  whilst  actually  emplojed  ia  k 
Majesty's  service. 

Every  seijeant^  corporal,  drmnmer,  tnnpss, 
fifer,  and  private  sddier  in  the  senistf 
the  East  India  Compcny  iriiilat  stdr 
employed  in  the  service  or  the  Conm. 

But  the  letters  of  ooromissioiied  ofien  ar 
warrant  officers,  whether  in  the  mif  v 
navy,  or  midshipmen»  or  master*!  mies  of 
the  navy,  are  not  indtided  in  thii  p 
vision. 

And  with  respect  to  letters  sent  by  anjatk 
privileged  persons,  the  followii^  cooi 
tions  shall  be  observed ;  (that  is  to  ar,) 
the  postage  of  each  letter  (nnleas  test  fiat 
parts  beyond  the  seas,  as  herem-sfter 
tinned,)  shall  be  paid  (or  the  ktterj 
posted  within  the  United  Kii^dooH  fki 
be  duly  and  properly  stamped,)  on  ha^ 
put  into  a  post  office'  esti^iii^ 
the  authority  of  the  Postmaster  Geoe^l 
and  upon  such  kttst  shall  be  sopencnbd 
the  name  of  the  writer,  and  his  daa  i 
description  in  the  vessel,  regtmeflt,  eR^ 
or  detachment  to  which  he  shsU  bcbo^ 
and  upon  every  such  letter  there  sImOm 
written  in  the  handwriting  of  aad  sM 
by  the  officer  having  at  the  tim  ^ 
command  of  the  vessel,  or  of  the  regiae^ 
corps,  or  detachment  to  which  the  pi* 
leged  person  belongs,  the  name  of  m 
officer  and  the  name  of  radi  vessel,  vi 
such  regiment,  corps,  or  detaehoieat 

And  with  respect  to  letters  reoer 
by  any  of  the  said  privtiegei 
following  conditions  shall  be 
postage  of  each  letter  (iml 
parts  beyond  the  seas  as  her 
tioned)  shall  be  paid  (or  the  I 
within  the  United  Kingdom, 
and  properly  stamped)  upon 
a  post  office  establislied  and 
rity  of  the  Postmaster  Genert 
be  directed  to  the  privileged- 
fying  on  the  supeneriptioif 
vessel,  or  th6  regiment^  eoq 
ment  to  which  he  rfiaH  Ma 
deputy  postmaster  of  tito'fi 
such  letter  shall  be  idil  i» 
shall  not  deliver  soeh  htmifH 
except  the  person  hi 
it  shall  be  difecied,  < 
pbintifd  to  f^dftft  1 
under  the  IiaiMl'*# 
mttid* 

And  Whentfflrlfto 
any  such  priv3i|pd 


MegiUation  ofPo$tag$  Dutiei. 


from  pirta  beyond  the  aei8  without  the  said 

postage  of  oiie  peony  being  pre-paid,  every 

such  letter  thatl  be  charged  to  the  party 

receiving  the  aame  with  a  rate  of  twO'pence; 

and  any  letters  received  by  the  ijost  under 

this  enactment  by  any  auch  privileged  per- 

6<Mu  whieh  nay  have  been  re-directed,  shall 

uot  be  charged  any  posti^e  on  or  in  respect 

of  such  re-direction. 

54.  And  be  it  enacted,  that  any  soch  privi- 

,^ed  persons  may  both  send  and  receive  letters, 

>t  exceeding  h^  an  ounce  in  weight,  by  pri* 

te  ships,  between  tho  United  Kingdom  and 

ices  beyond  the  seas,  on  their  own  private  con- 

rns,  at  the  like  postage  for  each  letter,  and  sub- 

:t  to  the  like  conditions  and  reffolaUons,  in  all 

(pects,  as  arc  herein-before  mentioned  in  respect 

letters  sent  and  received  by  any  such  privi- 

\tA  persons  by  the  post ;  but  whenever  the 

ters  sent  or  received  by  any  such  privileged 

rsons  shall  be  conveyc«,  or  be  intended  to 

conveyed,   by  private  ship,   the  gratuities 

jsble  by  law  to  the  masters  of  such  vessels  in 

(pect  of  such  letters  shall  in  all  cases  be  paid 

the  Post  Office  in  addition  to  such  postage. 

56.  And  be  it  enacted,  thai  the  said  privilege 
all  not  extend  to  any  letters  liable  to  any  for- 
,'n  rates  of  postage* 

5t).  And  be  it  enacted,  that,  except  in  the 
ses  herein  specified,  all  privileges  whatsoever 
sending  letters  by  the  post  free  of  postage,  or 
a  reduced  rato  of  postajj^e,  shall  wholly  cease 
d  determine. 

57.  And  be  it  enacted,  that  the  Postmaster 
ioeral  may  at  any  time  hereafter  charge,  for 
e  use  of  her  Muesty,  on  all  letters,  newspapers, 
d  other  printed  papers  sent  by  the  post,  on 
ijch  the  postage  shall  not  be  pre-paid,  and 
lich  shall  not  be  duly  and  properly  stamped, 
(J  also  on  all  letters  sent  by  the  post  without 
ing  duly  and  properly  stamped,  although  the 
stage  thereon  shall  be  whoUy  or  in  part  pre- 
id,  such  higher  rates  of  postage  than  would 
Krwise  by  law  be  payable  on  such  letters, 
ivspapers,  or  other  prmted  papers  as  the  Com- 
ssioners  of  her  Maiesty's  Treasury  by  warrant 
der  their  hands  shaul  from  time  to  time  deem 
Hient,  and  may  also  remit  any  of  the  mtes  of 
i^ith  postage  or  inland  postage  for  the  time 
iag  payable  by  law  on  the  transmission  of  post 
t^s,  newspapers,  or  other  printed  papers,  to 
h  extent  as  the  Lords  of  the  Treasuiy  shall 
m  time  to  time  direct. 

i^8.  And  whereas  communications  may  from 
)e  to  time  be  opened  with  foreign  post  offices. 
lich  may  render  an  alteration  in  Uie  rates  of 
^^e  expedient;  be  it  enacted,  that  it  shall  be 
vful  (or  the  Commissiooers  of  her  Majestv's 
^ttury  from  time  to  time,  and  at  any  time  after 
*  passing  of  this  Act,  by  warrant  under  their 


hands^  to  alter  and  fix  any  of  the  rates  of  British 
postage  or  inland  postage  payable  by  law  on  the 
transmission  by  the  post  of  foreign  or  colonial 
letters  or  newspapers,  or  of  any  other  printed 
papers,  and  to  subject  the  same  to  rates  of  post- 
age according  to  the  weight  thereof,  and  a  scale 
of  weight  to  be  contained  in  such  warrant,  and 
from  time  to  time,  by  warrant  as  aforesaid,  to 
alter  or  repeal  any  such  altered  rates,  and  make 
and  establish  any  new  or  other  rates  in  lieu 
thereof,  and  from  time  to  time,  by  warrant  as 
aforesaid,  to  appoint  at  what  time  the  rates  which 
may  be  payable  are  to  be  paid,  and  the  power 
hereby  given,  to  alter  and  fix  rates  of  poatagfo 
shall  extend  to  any  increase  or  reduction,  or  rfr- 
mission  of  postage. 

59.  And  be  it  enacted,  that  the  rates  of  post- 
age from  time  to  time  to  become  payable  under 
or  by  virtue  of  any  warrant  of  the  Commissioners 
of  her  Majesty's  Tressury,  under  this  Act,  shall 
be  charged  by  and  be  paid  to  her  Majesty's  Post- 
master General,  for  the  use  of  her  Majesty,  on 
all  post  letters,  newspapers,  or  other  printed 
papers  to  which  such  warrant  shall  extend ;  and 
that  in  all  cases  in  which  any  rates  of  postage 
shall  be  made  payable  under  any  such  warranty 
every  such  warrant  shall  be  published  in  the 
LfOndon  Gaxette,  and  shall,  within  fourteen  days 
after  making  the  same,  be  laid  before  both 
Houses  of  Parliament  (if  then  sitting),  or  other- 
wise within  fourteen  daya  after  Parliament  shall  re- 
assemble ;  provided  that  any  rates  made  payable 
by  any  such  warrant  may  be  demanded  and  taken 
immediately  after  they  shall  have  been  so  pub- 
lished in  the  London  Gaselte,  although  the 
same  shall  not  then  have  been  laid  before  Par- 
liament. 

60.  And  be  it  enacted,  that  in  all  cases  in 
which  the  postage  of  any  unstamped  letter  shall 
not  have  been  paid  by  the  sender,  it  shall  be  paid 
by  the  person  to  whom  the  letter  is  addressed^  on 
the  delivery  thereof  to  him ;  but  if  the  letter  be 
refused,  or  the  party  to  whom  it  is  addressed 
shall  be  dead,  or  cannot  be  found,  the  writer  or 
sender  shall  pay  the  postage ;  and  this  enactment 
shall  apply  to  every  packet,  newspaper,  and  thin^ 
whatsoever  chargeable  with  postage,  which  shaU 
be  transmitted  by  the  post. 

61.  And  be  it  enacted,  that  It  shaH  be  kwful 
for  the  Commissioners  of  Her  Majesty's  Treasury 
to  make  any  reduction,  or  incrnse,  or  alteration 
they  may  consider  expedient,  in  the  cratuitics 
dlowed  by  this  Act  to  mastcn  of  vcasds  for  Ica- 
ters  and  newspapen  uwiiayed  by  tfaca  for  or  asi 
behalf  of  the  post  office  or  dcfivered  by 
the  post  office;  and  to  aBnw 
gratuities  for  the  caavcpnee  of  leOen 
papers  to  masters  d  wads  paamng  to  «r 
between  aoy  a£  Her  Mj^o^  a 
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kai  iIbo  to  Mow  waA  anthorm  tny  grataitiea  to 
Ije  pud  to  piloU,  eeBiiKii,  or  othera,  on  the  letten 
and  nemplpen  tbey  may  bring  to  any  post  office 
from  aBy-'TCMeli. 

63.  And  be  it  enactett,  that  no  person  b)ib]] 
post  or  cause  to  be  posted,  or  send  or  cause  to  be 
sant,  or  tender  or  deliver  in  order  to  be  sent  by 
diB  pogt,  any  letter  containing  any  explosive  or 
Other  dangerous  mntenal  or  substanct,  and  — 
luch  letter  shall  be  fonrarded  by  the  post, 
'  63.  And  be  it  enacted,  that  all  post  letters 
shall  be  pos^d,-  forwarded,  conveyed,  and  deli 
Teredi  urider  and  aobject  to  idt  such  orders,  di 
recti'ons,  and  Regulations,  and  under  and  subject 
to  aH  snch  conditions,  fiinitationa,  and  n 
u  to  the  form,  siae,  dimensions,  enoli 
dthenri^.  as  the  i'ostmasteT  General,  with  the 
conseot  of  the  Gommissioners  of  Her' Majesty' 
^«uury,  shall  from  time  to  time  direct. 

6^.  And  to  present  disputes  aa  to  the  limits 
of  post  towns  within  which  letters  are  to  be  deK- 
nied  by  the  post ;  be  it  enacted,  that  it  shall  be 
lawful  tor  the  postmaster  Geiieral,  froni  time  to 
time,  in  all  cases  in  which  he  shall  deem  the  same 
expedient  ,by  writing  under  bis  hand,  to  6x  and 
declare  ^he  nmita  of  any  post  town  within  the 
United  Kin^oni  or  other  Her  Majesty's  domi- 
nions, which  s|iall  be  binding  and  conclusive  on 
all  persons  whomsoever, 

'  65.  And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Postmaster  Oeneral,  or  anv  of  hia  officers, 
to  detain  any  post  letter  snapedea  to  contain  any 
contraband  goods,  and  forward  the  satne  to  the 
Conuniasionen  of  Her  Majesty's  Customs,  who, 
in  the  presence  of  the  person  to  whom  the  atine 
may  be  adorassed,  or  in  his  absence,  in  case  of 
non-atlen(fance,  after  qotice  in  writing  from  the 
tfiA  Commiasronen  requiring  his  attendance,  left 
at  or  forwarded  by  the  post  according  to  the  ad- 
dress on  the  lettCT,  may  open  and  examine  the 
same ;  and  in  casei  on  any  such  examination,  any 
contraband  goods  shall  be  discovetvd,  the  said 
Commissioners  piay  detain  the  letter  and  ib  cr~ 
tents  ioi  the  purpose  of  prosecution ;  and  if 
contra^nd  goods  shall  be  discovered  in  such 
letter,  the  skme  shall,  if  the  party  to  whom  the 
same  is  addressed  be  present,  be  handed  over 
him  on  his  paying  the  postage  (if  any)  charged 
thereon  ;  or,  if  he  shall  not  he  meaent,  the  seme 
shall  be  returned  to  the  post  c^ce,  aid  be  for- 
warded  to  the  place  of  its  address. 

66.  And  for  the  more  eFectnal  prosecution  of 
offences  comr^itted  against  the  pott  office,  he  it 
enacted,  t^  in  ^n^  indictmeitt  or  criminal  let- 
tan  f 
of  an 
bdoii 
finer 
inA 
GttH 
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the  name  or  addiden  of  any  such  PaOaMi' 
General ;  and  that  whenerer,  in  any  infiBx-ac 
or  criminal  letters  for  any  ofitnce  nimiims! 
agalnat  the  post  office  Acts,  it  shiU  be  dkovc 
to  mention  for  any  purpose  whalern  Hn  Mi- 
jesty's  Postmaster  General,  it  shall  be  nim; 
to  describe  such  Postmaster  General  u  'la 
Majesty's  Postmaster  General,"  nitbmit  v 
further  or  other  name,  addition,  uc  deia^i 
whatsoever. 

67.  And  to  enable  the  Postmaster  Goad 
for  .the  time  being  to  hold  and  tike  cotiTnuai 
and  leases  of  messuages,  tenements,  lu«,  id 
hereditaments  for  the  serrice  of  the  peel  <&, 
and  to  transmit  the  same  lo  his  successon,  Ix  I 
enacted,  that  for  such  purpose  faer  Hijnn'i 
Postmaster  GenersJ  and  his  STlctenongbllk 

iby  made  a  body  rorpcE^ 
and  shall  have  a  seal ;  and  that  all  mamjft 
tenements,  lands,  and  liertditsments,  of  ■!* 
soever  nature  and  tenure,  now  rtstni  ii  bs 
Majesty's  ptesent  Postmaster  Geocnl,  la 
heirs,  executors,  administrators,  andss^.i^ 
trust  for  her  Majesty  and  her  Bucees»n.  ibf 
immediately  on  the  passing  of  this  ict  beal 
become  vested  in  him  in  bis  corpotate  tspain;' 
and  his  siin:esiors'forever,'iif  tnnt  *i  iftRnia 

68.  And  be  it  enacted,    that  so  morli  of  H 
Act  jpasscd  in  the  6fty-iiinth  yearof  thtif^W 
his  late  Majesty  King  Georga  the  Himi,  it- 
tituled    '*  an'  Act  to  amend  an  Act  iwad  > 
the  fifty-fifth  year  of  the  reign  of  hnpt!^ 
Majesty,  for  granting  to  his   Majesty  tbcM 
6f''twenty  thousand   pounds  towards  m  ~' 
rOads  between  London  and  Hirfybead  by  G 
and  between   London  and  Btagor  by  S) 
bury,  and  for  giving    adftiontf  powm  » 
Commissioners  'therein  named  totraildibri 
over  the  Menai   Stndta,   and  to  ^nale  ) 
road  from    Bangor  Feny  to  Hotyhcad  ■  4 
county  of  Anglesea,"  aa  authorixes  and  nr^ 
additionsil  rates  of  postage '  to  be  chsj 
levied  on  letters  and  padteta  cuawyrf 
by  way  of  DuMhi  and  Holyheid:  aad  »'■ 
of  an  Act  passed  m  the  fint  and  aeeoad  yia^ 
the  reign  M  his  late  Hajeatf'  KEag  Gc(^  ■ 
Fourth,  intituled  "ahActfersMrii        "* 

of  tin  etfUnH 
of  the  United  rangdom  c^'  OMI  I 
Ireliind  ItM-  the  pivposeof  iMOlUi'-M^p^ 
this  river  Coniray  iio  the  ef  ly^t?  '  " 

liid'-fbf' '--  -■"^'i^^''  ■**  a«t. 

letters    : 
biMje," 


aa  '  "aiAnonia  'Uw  'fl 
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let  for  f  efltvig  in  commMsionew  the  Imdgea  now 
dildmg  over  the  Menai  Straits  «id  llit  River 
'oawajt  the  harbours  of  Howth  and  Holyhead, 
ad  the  road  from  Dnblin  to  Howth,  and  for  the 
irther  improTeoKnt  of  the  road  from  London 
( Holybesd,'*  as  eoaets  tiiat  the  addKtioiial  rates 
f  postage  granted  by  Che  said  Act  of  die  fiftr- 
ntk  year  of  the  reign  of  King  George  the 
htrdshaRWconthined  to  be  charged  and  re- 
ived ;  and  so  mtM^i  of  an  Act  passed  in  the 
Kth  jnx  ef  ihe  rem  of  his  late  Majesty  King; 
^illiam  the  Foutthy  tn^toled  ^  an  Act  for  grant- 
g  an  additional  rate  of  postage  on  letters  be* 
ten  Great  Brits&n  and  IrelaBd  b^  way  of 
(}foid  and  Waterford,*'  as  authoi^es  and  re- 
lires  additional  rales  of  postage  to  be  charged 
d  levied  on  letters  conveyed  by  post  by  way  of 
ilford  and  Wnterfeid;  «nd  so  much  of  4ny 
ittr  Act  or  Aieta  mb  antWnia  <or  jaaqnife  nny 
ditiooal  jsaies  to  be  charged  anii  levied  «n 
ten  to  and  fimn  Ifehttd  by  way  o£  Holjfiiaid 
resped  of  Menai  Bridge^  by  way  of  Coqin^ 
I  Chester  in  respect  of  .Conw^  Biidge»  and 
way  of  M  ilford  and  Waterford;  and  so  anqch 
u  Act  passed  ki  the  firat  year  of  the  nsjgn  of 
present  Ma)estyi  intituled  '^  an  Act  ior  tbe 
nagement  of  the  ,post  offios,"  as  diceots  the 
)ectlve  post  office  Bcoeivers-general  of  JBng* 
d  and  Ireland  to  distinguish  in  their  actx)unts 
respective  additional  rates  of  postage  granted 
respect  of  the  Meniu  and  Conway  bridgesy 
on  iettemoenveyed  by  -way  ef  MOfbrd  and 
terford,  n&d  to  the  ^pajrnientof  the  amount 
'eoi  into  -^he/Exchequer ;  and  so  mnph  pS  ,m 
passed  in  .the  first  ^ear  V  the  ireigD  of  hep 
ent  Mf^ioat^,  >intiluled  *'.afl  Act*to  repeal  the 
Tal  laws. faming  to  die'post  office/*  as  repeals 
part  of  stn  Act  passed  in  the  third  year  of 
reign  of  King  George  the  Fourth,  intituled 
t  Act  to  amend  the  general  laws  now  in  being 
lating  tnrnnike  roads  in  that  part  of  Great 
ain  called  England,*^  and  as  repeals  any  psrt 
Q  Act  passed  in  the  fourth  year  pf  the  leign 
ung  George,the  Fourth,  intituled  *'an  Act 
X plain  and  amend  an  Act  passed  in  the  tbinl 
of  the  ceign  of  bis  present  Msjesty,  to 
id  the  general  laws  now  in  being  for  regji- 
^  turnpike  roads '  in  that  part  of  Great 
Lin  called  England  f'  and  also  an  Act  passed 
e  first  Te«r  of  the  ffeign  of  her  present  M«» 
,  intituled  '^*an  Act  for  the> regulation  (>f  the 
s  of  postage;"  and, an  Act  pi^s^  j|i  the 
session  ofXftrUei9ent,,iotit«iled  ^^an  Aetifer 
atifig  th0  .aending  -and  reoeiving  <ef  letteis 
packets  by  the  post  free  from  theduty  of|peiMU; 
ge  f  anld^80ina(4i  df  any  other  Act  or  Acts 
ill  foree-as  seiithorize  the  sending  or  receiv* 
fitters  and  p^jdcets  by  the  post  free  from  the 
^f  po8MB;iyid  ilso  an  A^pwed  in  the 
tear  of  W*  liiign  of  her  present  Uajaift 


intituled  **  an  Act  to  impose  rates  of  packet 
postage  on  East   India   letters,  and  to  amend 
certain  Acts  relating  to  the  post  office,"  excepting 
so  much  thereof  as  authorises  the  payment  out 
of  the  revenue  of  die  poet  office  of  any  deficiency 
in  the  superannuation  fond  for  old  and  infiriu 
letter  carriers;  and  also  an  Act  passed  in  ttie 
first  and  second  years  of  the  reiffn  of  her  present 
Majesty,  int{tvled  ^'  an  Act  for  imposing  rates  of 
posta^  on  die  conveyance  of  letters  by  packet 
boats  between  places  in  the  Mediterranean  and 
other  ports  f^  .and  also  the  bereinbefore  recited 
Act  passed  in  the  last  session  of  Parliament,  in* 
tfituled  '^an  Aot  for  the  further  regulation  of  the 
duties  on  postaffe  Until  the  fifth  day  of  October 
one  thousand  eight  hundred  and  forty,*'  and  the 
several  treasury  Warrants  issued  in  pursuance  of 
(he  said  tast-mentioned  Act,  shall  be  and  die 
same  are  hereby  lepealed  and  rescinded,  except 
as  ^  mf  Mt  itop  or  ptrfoivped,  or  nny  ap* 
poiwtnwn^  inade,  or  viy  power,  euthoritf »  or 
consent  g^  or  gitnttd  .finder  or  bj  ^vtoe  of 
the  said  recited  Acts,  or  any  of  them  respectively, 
or  by  or  in  pursuance  of  the  sind  treasury  war- 
rants, and  except  in  respect  of  any  posly 
duties  which  may  have  become  payable  under  or 
h^  virtue  of  any  of  the  said  Acts  or  treasinj  war- 
rants hereby  repealed  .and  rescinded,  or  aoy  pro- 
ceedings for  recovery  of  ^uch  dutiea^  and  except 
also  as  to  any  offence   cpmmitted  i^aioit  the 
provisions  of  the  said  Acts  hereby  repealed^  or 
any  other  Acta,  and  any  fine  or  poieky  incvrtd 
by  reason  of  any  such  offence,  or  aaj  peBeeadaig 
for  recovery  of  any  su<^  fine  or  poaky,  er  §m 
the  puniahnsent  of  eny. 

•^*  Prpsided;aliia^ 
it.sbeB  be  ^lawful  lor  die 
Majesty  e  Treetnry^  in 
fiee  and  empower  the 
Fo«t-office  in  Engiaad 
to  Uie  leeeipt  of  ber 
the>rftvenue  of  the 
half-yearW,  or 
siopers  ot  her 

such  -WBL 

may  deem 

the  addifioaal 

able  under  tW 

sixth  year  of  Ae  mspi  d 

Fourth,  ap  Id  she  gaat  d  ibe 

said  rales; 

cdedttda 

dace  of  tbe 

op  to  the  taat  «  vlvk  the 


Kead 


y 


n* 


868 


Notiet  to  CVr«*po»iml<.  fe% 


by  law  if  the  same  bad  not  been  suspended  or  *|  have  an  interest  even  to  the  smaDot  tmooBt. 


repealed. 

70.  And  be  it  enacted^  that  wherever  the 
warrant  of  the  commissioners  of  her  Majesty's 
Treasury  is  reauired  by  this  Act,  such  warrant 
may  be  under  the  hands  of  the  commissioners' of 
her  Majesty'^s  Treasury,  or  any  three  of  tl^em ; 
and  that  whenever  the  order,  consent,  authority, 
or  direction  of  the  commissioners  of  her  Ma- 
jesty's Treasury  is  prescribed  by  this  Act,  such 
order,  consent,  authority,  or  direction  (not  being 
by  warrant)  may  be  signified  either  under  the 
hands  of  the  commissioners  of  her  Majesty's 
Treasury,  or  any  three  of  them,  or  under  the 
band  of  one  of  their  secretaries  or  assistant-se- 
cretaries. 

(^To  he  continued,) 


MMMWitfB 


Spoilbd  Stamps. 

Direetionrof  the'  CoMMtssroNSRS  of  Stamps 
and  Taxes  far  the  Fctture  Allowakcb 
cf  Spoilbd  Stamps  in  the  Coumtbt. 

These  directions  were  g^ven  in  consequence  of 
a  letter  addressed  to  the  Chancellor  of  the 
Exchequer,  complaining  of  the  expense  to 
which  persons  residing  in  the  country  are  sub- 
jected m^obtammg  an  allowance  of  spoiled 
stamps  by  being  required  to  make  the  affidavit 
before  a  Master  exlraordinsiy  in  Chancery,  when 
a  stamp  duty  o(  2s  Bd  i$  payable  in  respect 
thereof  J  besides  the  Master's  lees. 

^'  Office  for  Stamps  and  Taxes^ 
London^  Aug  1,  1840. 

*'  I  am  directed  to  acquaint  you  that  the 
Board  have  determined  that  in  future  their 
Ojfi/oersiin  the  Country  who  allow  ^  spoiled 
etamps  shall  be  authorised  to  administer  th^ 
affidavit^  by  which  means  all  expense  in  tegard 
thereto  will  be  avoided,'  as  such  affidavits  when 
nade  before  an  offioer  of -this  department  duly 
muthoriaed  to  receive  the  same  (a)  are  exempted 
from  sUmp  duty.  C.  Pebssly." 


KfOTPCE  1^  CORRESPONDENTB. 

■ 

E.  A. — It  is  a  general  rule,  that  all  witnesses 
interested  in  the  event  of  a  cause,  aie  to  be  ex- 
cluded from  giving  evidence  in  favour  of  that  party, 
to  which  their  interest  inclines  them.  They  are 
excluded  from  a  supposed  want  of  integrity; 
and  not  as  some  have  supposed  that  they  may 
be  saved  from  the  temptation  to  commit  perjury. 
If  that  were  Che'  true  principle,  there  would  be 
somi  inconsistency  in  Excluding  witnesses,  who 


(a)  It  wfll  be  neee«mry  tliat  an  stemp  

In  the  eonntry  obtain  a  deputation  ftom  the  Stamp 
OOee  ibr  this  tpecial  porpose.— Bn. 


Phillipps  oti  Evidence^  36.  Persons  UaUe  t» 
the  costs  of  an  ctctian,  have  an  imnM^stc  ioto- 
rest  in  the  event,  and  therefore  are  not  ca■p^ 
tent  witnesses,  id.  49.  The  objection  to  a  vii* 
nesa  an  aiioount  of  ^>»  bainit.  intcfestcd.  ii  m 
objection  on  the  voire  dire,  and  exdnos  kia 
from  giving  any  kind  of  evidence  for  the  ptf 
who  calls  him.  If  the  objection  prevdh.  W 
cannot  be  examined  at  alL  The  meaning  of  t£e 
rule  which  declares  that  an  interested  peisa 
shall  not.be  witness  in  courts  of  justice^  mini  be, 
that  he  cannot  be  heard  at  all  as  a  witnctt  oo  the 
side  to  which  his  interest  incUacs  him.  Cxliet 
Babon  Gilbert  laya  it  down,  that  he  is  tscalh 
excluded  from  all  attestation,  £rom  his  sopfoaed 
want  of  integrity. 

Though  in  general  informerr^  enthled  to  pa; 
of  the  penalty,  are  not  competenc  witnenes,  ns 
where  a  statute  can  receive  no  executioii  ooW 
a  party  interested  be  a  witoesi,  be  nwt  Jw  be 
admitted.  See  Gilb.  £v.  128,  Btweid  j. 
Shipley  J  4  East.  IdO. 

J.  J.«— The  articles  must  be  stamped  befoa 
they  are  engrossed  (34  Gea»  IIL  g»  j4,  ».  1  \ 
1 1 ).     Occasional  indemnity  Acts  howcftr  ifio* 

ihe'st&mpr to  tie  afterwards  affluNl.    dss ft^ 

Vict.  cap.  33 — also  mnie.  Vol.  3,  p.  12. 

Our  numerous  other  Correspondents  donfl 
thi(  vfee^  sh^  iiave  4t^enti9n. 


t      L 


Jutt pMiMUftftp^  is^fVeiL  4,  PM6, 

PRECEDENTS  IN  CONyBYANClXC, 
adapted  to  the  present  state  of  the  I^v.  D- 
lustrated  with  Notea,  Pmctieal  and  CritinL  ^ 
Thomas  GjBoaQB  WasTEBir,  BflR^  R.E.AJS.01 » 
Middle  Temple,  Author  of  '*  The  CoauneBtintf 
on  the  Constitution  and  Laws  of  England/' (i«£' 
cated  by  command*  to  fief  Ifiyesly  Ae  Qo«a 

Almost  every  number  .eontsMie  a  Nsw  P<'U 

of  Instrument  to  meet  the  existing  steit  of  ^ 
Laws.  '  •  •  ' 

This  Number  oompleteff  tiie  Wmk,  sb4  tir 
next  number  will  eomplete.the  ^Lvoex,  wUck  )i 
very  copious'. 

Vols.  1,  2  and  3,  Frfoe  ^JSl  7«. 

John  Richabds  k,  Co.  194;  Wei-ttattt 
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hf  JoMir  RioHAana,  Law  Bookwer,  IK  f^  \ 
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ON   THE   ENGLISH    LAW 

ov 
BAILMENTS. 

(CmUimud/rom  page  355.J 

vadium"or  pawn. 

JAVING  shewn  the  Tarious  definitions 
^  of  this  contract,  we  will  proceed  to  con- 
ier  the  Ekolisr  Law  upon  the  snbject. 
It  appears  to  ha^e  been  settled  that  the 
wnee  is  bound  to  use  ordinary  diligence  in 
e  care  and  safeguard  of  the  pawn,  but  he 
not  bound  to  use  more ;  and  therefore,  if 
be  lost  notwithstanding  such  diligence,  he 
ill  still  resort  to  the  pawnor  for  his  debt,  (a) 
We  will  now  consider  the  rights  and  duties 
the  parties.  Blactutone  says,  in  case  of 
yds  pledged  or  pawned  upon  condition, 
her  to  repay  the  money  or  otherwise,  both 
pledgor  and  pledgee  have  a  qualified, 

-  -  u  "  '"  ■       ■ 

i)  See  AnoH.  3  8a<k,  fi»,  Fmw  t.  Smith,  I  Vcotr. 

Vol.  IV.  -      '  •       '    '•'     ■'"•      '  • 


but  neither  of  them  an  absolute,  property  in 
them  :  the  pledgor's  property  is  conditional, 
and  depends  upon  the  performance  of  the 
condition  of  repayment;  and  so,  too,  is  that 
of  the  pledgee,  which  depends  upon  its  non- 
performance, (b)  In  all  cases  between  these 
parties  the  contract  between  them  governs 
their  rights,  **  Modut  et  eonventio  victint  fe- 
gem/* — ^the  pledge  is  therefore  liable  only  to 
the  specific  charge,  and  not  to  any  other 
debt;  bat  it  is  liable  to  all  the  incidental 
charges  and  expenses,  (c) 

The  principal  right  which  the  pawnee  ac- 
quires, after  default  made  in  payment  by  the 
pawnor  at  the  time  stipulated,  is  the  right 
of  sale«  The  contract  of  pledge  carrying 
with  itanimplication  that  the  security  shall  be 
made  eflectnal  to  discharge  the  obligation :  (d) 
— this  distinguishes  pawns  from  liens ;  the 
latter,  ip  the  absence  of  any  special  contract, 


(b)  2  Com.  396.  see  Cro.  Jae.  246,  Vandtrxeer' 
WmU,  8  Bro.  C.  C.  21.      . 

(c)  Bat  see  Kirkman  t.  ShaweroeSf  6  Term  Rep* 
14,  JDfemaMrap  v.'  MkeAff,  Preo.  eh.  410,  2  Vem* 
60U688.. 

(d)  Pattenerr,  Dawnm,  i  Holt.  N.  P.  C.  385. 

2 
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OnthsHngiUk  Law  of  Saihnentt. 


giyes  only  the  right  of  posdession  and  re- 
tainer 

This  leads  us  to  the  Pawnbroker's  Act, 
39  and  40  Geo.  3.  c.  99,  which  limits  the 
interest  that  Pawnbrokers  are  to  take,  and 
contains  provisions  guarding  against  the  fa- 
cility of  putting  awaj  stolen  goods  through 
Panrribrohers.  At  the  expiration  of  a  year 
and  a  day  the  pledges  may  be  sold  by  public 
auction  only,  unless  the  pawnor  give  a  no- 
tice to  the  coBtrary,  in  which  case  the  sale 
must  be  postponed  for  three  months ;  but  if 
the  Pawnbroker  neglect  to  sell,  the  pawnor 
has  a  common  law  right  to  redeem  at  any 
tim^.  A  judicial  decision  was  made  by  the 
Court  of  Queen's  Bench  upon  this  Act  of 
Parliament,  in  Walter  v.  Smitk,  (e)  which 
was  an  action  oi  Trover  by  the  pawnor  against 
tlie  pawnee,  for  a  gold  watch :  the  pawnor 
did  not  require  the  pawnee  to  restore  it,  un- 
til after  the  expiration  of  a  year  and  a  day 
from  the  time  it  was  pledged  ;  subsequently, 
and  while  the  pledge  remained  in  the  pos- 
session of  the  pawnee,  the  pawnor  tendered 
the  pawnee  the  amount  of  the  principal  and 
interest  due  in  respect  of  the  loan,  and  de- 
manded the  pledge ;  the  pawnee  refused  to 
accept  the  tender  and  restore  the  pledge,  as- 
serting that  it  had  become  forfeited.  The 
pawnee  afterwards  put  up  the  pledge  for  sale 
by  pubflc  auction,  and  purchased  it  himself 
Lord  TjfNTsiiDBii  was  of  opinion,  that  the 
pawnee  was  entitled  to  recover,— the  act  not 
vesting  the  property  absolutely  in  the  pawn- 
broker after  the  expiration  of  a  year  and  a 
day«  but  only  giving  him  a  power  to  sell,  in 
order  to  reimburse  himself  his  principal  and 
interest,  and  so  the  jury  found.  Upon  mo- 
tion being  made  for  a  new  trial — 

Lord  Trntbrdsv  said,  I  think  that  we 
cannot  give  to  the  word  forfeited,  as  used  in 
this  Act  of  Parliament,  the  effect  contended 
for  by  the  defendant.  It  is  argued  thai  its 
import  is,  that  the  party  whose  property  is 


(•)6  Bwn*  and  AU.  440. 


said  to  be  forfeited,  has  absohtily  ktt  iD 
right  to  it.     Now  it  is  manifest,  from  tk 
other  provisions  of  this  Act  of  l^tiliuMiti 
that  after  the  time  for  redeeming  the pn^ 
pledged  is  expired,  the  whole  interest  u  vc 
divested  out  of  the  original  owner,   tf  * 
were,  the  sale  would  be  entirely  for  ^^ 
nefit  of  the  pawnbroker :  but  by  the  21* 
section  of  the  Act,  it  is  provided,^'  that  wiA 
respect  to  goods  pawned  for  more  thu  l(ki 
if  they  shall  be  sold  for  more  than  tbe  priv- 
cipal  money  and  profit  due  thereon  at  lk 
time  of  such  sale,  the  overplus  shall,  br  tW 
pawnbroker,  be  paid    on  demand  to  tfe 
pawnor,  in  case  the  demand  shall  be  mi^ 
within  three  years  after  such  sale,  the  neces- 
sary costs  and  charges  of  such  sale  beiie 
first  deducted."   The  pawnbroker,  tbeiefxv. 
is  only  to  derive  froni  the  sale  so  maek  ai 
will  reimburse  him  for  his  principal  and  ia* 
terest,  and  the  expenses  of  the  sale ;  and  tk 
overplus,  if  any,  is  to  be  returned  to  tk 
owner.    We  cannot,  therefore,  consisteBdj 
with  this  provision, give  tothe  wordybf^W. 
as  used  in  the  I7th  section,  the  sense  on- 
tended  for  on  the  part  of  the  defeodut  I 
am  of  opinion,  that  if  the  |rfedge  be  bo(R> 
deemed  at  tlie  expiration  of  a  year  and  dr* 
the  pawnbroker  has  a  right  to  expose  ii' 
sale  as  soon  as  he  can,  consistently  vitb  \» 
provisions  of  the  Act ;  but  if,  at  any  t** 
before  the  sale  has  actually  taken  pisoe.  thf 
owner  of  the  goods  tender  the  principal  sifi 
interest,  and  expenses  incurred,  he  ha<  > 
right  to  his  goods,  and  the  pawnbroker  ^ 
not  injured ;  for  the  power  of  sale  b  alio»»« 
.him  merely  to  isecure  to  him  the  n^ 
which  he  has  advanced,  together  witii  f 
high  rate  of  interest  which  the  law  tHi^ 
to  him  in   his    character  of  pawabnier 
Bailbt,  J.,  concurred,  and  oheerved-T^ 
object  of  the  sale  is  to  enable  tbe  p^ 
broker  to  reimbiir9e  bimaeif  for  the  am^^^ 
of  the  principal  money  advaooed,  and  u< 
interest  due  thereon.    And  i^  befcn  ^ 
sale  takes  place,  the  par^  pledgpag  f^p^ 
\ 
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)»wnbroker  bis  princ^itl  and  interest,  and 
xpenses  incurred,  all  the  purposes  of  a  sale 
ire  answered,  and^  consequently^  the  pawn- 
»roker,  in  such  a  case,  can  have  no  right  to 
ell.  The  words  **  deemed  forfeited  and  may 
*e  sold/*  mean  not  that  the  things  pledged 
hall  become  the  absolute  property  \}{  the 
awnbroker,  bat  only  that  they  shall  be  so 
ir  forfeited  as  that  the  pawnbroker  may 
ake  steps  towards  a  sale.  Holeoyd,  J. 
bought  that,  by  the  17th  section,  the  pro- 
«rtj  is  not  to  be  considered  forfeited  to 
II  intents  and  purposes,  but  only  for  the 
urpose  of  enabling  a  sale  to  be  had,  by 
Mch  the  pawnbroker  may  pay  himself 
is  principal,  and  the  profit  which  the  law 
Hows  him  to  make  in  lieu  of  interest.  Now 
^6  sale  is  for  the  benefit  of  the  owner  as  well 
s  of  the  pawnbroker ;  for  if  the  property 
ledged  sells  for  more  than  the  principal  and 
rofit  allowed  to  the  pawnbroker  in  lieu  of 
iterest,  he  is  accountable  to  the  owner.  The 
tier,  therefore,  continues  to  have  an  interest 
»  the  property,  and  must  have  a  right  to 
ideem  it,  by  paying  to  the  pawnbroker  all 
»at  he  would  be  entitled  to  denve  out  of  it 
^  a  sale.  It  is  true,  that  by  the  17th  section, 
e  goods  are  forfeited  for  the  purpose  of 
le ;  but  that  purpose  is  fully  answered  by 
€  pawnbroker's  being  paid  the  amount  of 
hat  is  due  to  him  upon  the  pledge.  In  this 
^^e  a  tender  to  that  amount  has  been  made 
^»nj,  and  therefore  he  had  no  right  to  put 
e  owner  to  the  burdensome  and  unneces«8ary 
Penses  of  a  sale.  Best,  J.  concurred  in 
'nion  Mith  the  rest  of  the  Court,  and  the 
'e  was  refused.  (/) 

This  decision,  althongh  placing  a  con- 
•action  upon  the  Pawnbroker's  Act,  was 
perfect  accordance  with  the  AnonymouM 
^  in  Salkdd(jg),  and  with  Lord  Holt's 
'%ment  in  Coggs  v.  Bernard. 


PROBLEM  XXIV.  VOL.  IV. 


Vendoh  and  Puuchaser. 

Shew  the  Cases  in  which  the  right  to  rescind 
a  Contract  arises.  ( I ) 

(!)  Loud  Eluon  observed  that  few  cases  turn  on 
greater  nicetlet  than  those  which  involved  the  qticvtion 
whether  a  contract  ought  to  be  delivered  up  to  be  can- 
celled, or  whether  the  parties  should  be  left  to  their 
legal  remedy,    /ac.  172.  Edixob- 


TO   THE   EDITOR  OP  THB   LEGAL   QUIDS. 

ANSWER  TO  PROBLEM  XIV. 

Vol.  4. 


Lessor  and  Lessee— Covenants — Waiver.    What 
amounts  to  a  Waiver  of  a  Breach  of  Covenant? 


{To  he  emOiikued,) 


(/)  8.C. 


(^)  Ante, 


Sir,-— A    covenant  in   a  lease  is  a  contract 
entered  into    between    the   lessor    and    lessee, 
by  which  the  covenantee  lays  himself  under  an 
obligation   to   do    something  beneficial    to,  or 
to  abstain  from  an  act,  which,  if  done,   would  be 
prejudicial  to  the  covenantor:  If  the  cotenan- 
tee  does  not  perform  what  he  has  agreed  to  dd^ 
or  dpes  an  act  covenanted  not  to  be  done,  it  is  a 
breach    of  his   covenant :  but,  if  the  covenan- 
tor, being  aware  of  such  breach,  and  shewing  an 
intention  not  to  take  advantage  of  i^  he  is  wair- 
ing  his  right  of  forfeiture. 
I      The  best  plan  that  I  can  adopt  in  answering 
this  problem,  will  be  to  give   a  short  account 
uf  some  of  the  cases  that  have  been   decided 
between  a  lessor  and  lessee,  to  be  an  acknow- 
ledgment of  the  tenancy  after  forfeiture  of  the 
lease,  and  so  operate  as  a  waiver  of  the  breach 
of  covenant:  after  first   premising  that,    where 
in  a  lease  a  power  of  re-entry  for  a  breach  of 
covenant    is    reserved   to    the  lessor,    a  forfei- 
ture may  be  waived,  as  the  lease  thereby  is  ren- 
dered only  voidable  ;  but  it  is  otherwise  where 
the  lease  is  declared  absolutely  Void.     {Doe  d. 
Bryan  v.  Bancks,  4  Barn,  and  Aid.  401.) — 
:  in  ejectment  by  a  landlord  against  his  tenant, 
on  a  proviso  for  re-entry  for  a  forfeiture,    the 
whole  court  held  that  the  lessor  bringing  covenant 
for  half  a  ycar*s  rent  8ubsec|uent  to  the  time  of 
.  the  demise  laid  in  the  declaration  in  ejectment, 
was  a  waiver  of  tlie  right  of  entry  for  the  forfei- 
;  ture,  and  an  acknowledgment  that  the  covenant 
then  subsisted.     (Bull.  N.  P.  p.  96.)   In  a  lease 
containing  a  proviso  that  the  lessee,   and  his  ex- 
ecutors or  administrators,  shall  not  *<set,  let,  or 
assign  over"  the  whole  or  part  of  the  premises, 
without  leave  in  writing,  on  pain  of  forfeiting  the 
lease.     The  administratrix   of  the  lessee    com* 
milted  a  forfeiture  by  underletting  part  of  the  es* 
tate  unknown  to  the  lessor.    It  was  held  that 
though  the  lessor  received  rent  alter  the  furfei- 
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lOM  it  WM  nowKivet,  bocause  tlie  forfeiture  wu 
not  known  to  hira  at  tlie  lime:  butAshhurst,  J. 
in  his  judgment  said,  "  ti'ere  is  no  doubt  but  that 
^'  such  a  forfeituro  as  the  present  may  be  waived 
"  by  a  subsequent  acceptance  of  rent ;  but  that 
"  only  holds  in  caaes  where  the  party,  at  thi 
"  (iuB  of  receiving  th«  rent,  is  cognisant  of  thi 
"fiicl  of  the  forfeiture."  (Doe  d.  Qrtgton  y 
Harrison,  2  Term  Rep.  425.)  On  an  aetioi 
for  the  breach  of  condition  that  tKe  lessee  should 
not  underlet,  in  an  agreement  unounting  to 
lease,  it  appeared  in  evideace  that  the  lessor 
of  the  plaintiff  asked  the  defendant  what  hi 
would  take  for  bis  land  ;  and  on  the  defendant 
naming  a  price,  said,  "  Then  let  it,  and  I  shall 
know  what  it  will  produce  next  year."  It  wi 
held  that  this  was  a  waiver  of  the  forfeiture  on 
breach  of  such  condition.  (^Doe  d.  Henniker  < 
tfall,  1  iMan.  and  Ryl.  694.)  Where  a  lew 
oonlained  covenants  to  keep  the  premises  in  n 
pair,  and  to  repair  within  three  months  after  ni 
ticc,  and  a  clause  for  re-entry  for  the  breach  of 
any  covenant,  and  the  premises  being  out  of  re- 
))air,  the  landlord  gave  a  notice  to  repair  within 
tliree  months:  it  was  held  that  this  was  awaivei 
of  ilie  forfeiture  incurred  by  the  breach  of  the  ge- 
neral covenant  to  keep  the  premises  in  repair, 
anil  that  the  landlord  could  not  bring  ejectment 
until  the  expiration  of  the  three  months.  (Do 
d.  Morecrofi  v,  Meax,  4  Bam.  and  Cress.  606. 
Lessee  covenanted  that  his  executors  or  assigns 
would  insure  tlie  demised  premises,  and  keep  them 
insured  during  the  term,  and  deposit  the  policy 
with  the  lessor.  Held,  that  the  construction  of 
this  covenant  was  not  that  the  lessee  should  ef- 
fect one  policy,  and  keep  that  policy  on  foot,  but 
that  be,  his  executors,  admmistrators,  ot 
signs,  should  always  keep  (be  premises  insured 
by  some  policy  or  another ;  and  that  it  v 
breach  if  they  were  uninared  at  any  one  lime, 
end  a  continuing  breach  for  any  portion  of  the 
time  they  were  uninsured.  The  lease  contained 
a  proviso  for  re-entry  on  breach  of  any  of  the 


If  in  a   lease  for  years  the  lessor  hirt  pgvf 

enter  in  the  event  of  non-payment  of  [ten 
by  a  specified  time,  or  on  non-petfotHBn<*Jai 
he  covenants  contained  m  the  leae.  erl 
any  such  breach,  he  do  any  wl  whi^rr 
be  construed  to  be  a  subAq^eM  acknlnW^ 
ment  of  an  existing  tenancy,  be  shiU  he  ietm 
to  have  waived  the  forfeiture  incnrm)  bjoc 
breach  of  covenant,  provided  be  hire  era 
thereof,  or  It  can  be  shewn  thatbewtiicipi-l? 
with  thfe  &ct  at  the  dme  of  hit  imag  racb  u  i 
waiver. 

We  will  now  aee  what  those  acts  m  'fx 
have  been  decided  to  amount  to  a  wii's;  tt 
first  of  all,  let  it  be  undeiatDod  dutttkeiaa 
with  which  the  portieolar  act,  oa.  vkiiib  ii  is  i 
tended  to  rely  for  evidence  of  ihewvm.vi 
dgae,  is  a  matter  to  be  \eh  to  the JDry  mlei 
circumstanceg '  of  each  particbltf  case  (Dm  i 
Cheuey  t.  Batten,  Cowp.  243.) 

Ill  Green's  case.  Croke,  Elit.  3.  itntU 
that  calling  the  parly  tenant  in  a  ttaifk 
some  bygone  rent  was  sofflclent  evidEDCi  rf 
waiver,  and  that  ihoagh  the  recopcof  Am 
vrould  not  be  a  waiverj  yet  (he  callu^  fanK« 
in  the  receipt  was. 

An  absolute  unqualified  ittatui  ef  mtA 
a  forfeitore  amounts  to  a  -mnnf,  '(^Deet-  ^ 
V.  Birch,  I  M.  &  W.  402,)  bat  iseitlTKcan 
the  rent  without  a  demand  is  an  cqcuToa)  • 
(Doe  d.  Tarrant  j.  HelBer,  3  T.  H.  ITftf 
if  received  without  any  observatiui  kiafi 
at  the  time,  it  may  be  considered  as  •  ImI 
mission  of  a  continuing  tenancy. 

The  receipt  of  rent  accrued  t^fttr  At  ti 
is  conclusive  of  awaiver,(An«<ftyT.  Rnfe 
6B.'&C.  519.)bat  then  eiw  bese^ 
of  waiver  unlen  the  forfeiture  be  cc»[fil(»l 
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le  user  ^n/fOpK  prohpbitad  niAQner  continued 
Fter  such  rQCcSp^  of  rent ;  the  subsequent  user 
eiiig  deemed  a  continuing  breach  (J9oe  d. 
tmbUr  V,  Woodhridge,  9  B.  &  C.  376.) 

A  forfeiture  incurred  by  breach  of  a  covenant 
)  repair  generally  is  not  waived  by  notice 
ivcn  under  a  covenant  to  repair  within  three 
loii^bs.  {Roe  d,  Qratly  v.  Paine^  2  Camp. 
ijO] ;  though  in  a  subsequent  case  where  the 
Qtice  was  to  repair  within  three  months,  it  was 
leld  (bat  the  giving  it  suspended  the  right  to 
ike  advantage  of  the  breach  of  the  general 
uvenant  until  the  expiration  of  that  time,  ante. 
Where  by  the  terms  of  a  lease,  the  lessee 
ovenanted  to  repair  generally,  and  then  a  sti- 
lulation  followed,  that  the  lessor  and  his  as- 
igns  should  be  at  liberty  to  enter  at  seasonable 
lines,  and  view  the  demised  premises,  and  upon 
uch  view  to  give  or  leave  notice  in  writing  for 
he  tenant  of  all  defects,  &c  :  and  in  case  he ' 
iiould  neglect  or  refuse  to  repair  the  said  de- , 
ect9  within  two  calendar  months,  afterwards  it, 
ihould  be  lawful  for  the  lessor  with  workmen, ' 
S»:.  to  enter  and  do  such  repairs,  and  that  the 
essee  should  repay  the  money  expended  therein, 
prith  hif  next  half-year's  rent,  or  in  default  the 
imoi  should  have  power  to  distrain  for  the 
ume  as  rent^  and  then  also  followed  a  proviso, 
^hat  if  the  rent  or  any  such  increased  rent 
ibuuldbe  behind  for  1.5  days,  or  if  the  lessee' 
thould  not  in  all  tilings  well  and  truly  per  A 
form  all  the  covenants,  the  lessor  should  be  at 
iberty  to  ^-e-enter —the  premises  being  out  of, 
'epalr,  the  (essor  gave  a  notice  requiring  cer*! 
tain  things  to  be  done,  and  stating  that  in  case 
jf  neglect,  the  premises  would  be  put  in  order,  I 
lod  the  lessor  be  charged  with  the  costs.  The ' 
•ej^in  were  not  done  by  either  party,  and  at  the 
upiratipn  of  the  notice  the  action  was  brought, ' 
it  was  holden  that  by  giving  such  notice,  the 
essor  had  waived  his  right  of  re-entry,  and  that 
liis  only  remedy  was  to  do  the  repairs  himself, ' 
ind  distrain  according  to  the  warning,  in  case 
the  charges  were  not  paid.  {Doe  v.  Lewis, 
5  Ad.  &  Ell.  277.) 

A.n  agreetQent  to  enlarge  the  time  for  repairing 
Joes  not  operate  as  a  waiver,  but  at  the  expiration 
^f  the  time  the  lessor  may  maintain  ejectment, 
without  a  fresh  notice.  Doe  v.  Brindley,  4 
B  &  Ad.  84, 

A  landlord,  by  merely  lying  hy  and  witnessing 
the  exercise  of  some  prohibited  trade  on  the  de- 
mised premisea*  even  for  several  years,  does  not 
thereby  waive  the  forfeiture  unless  he  receive  the 
rsQt:  some  positive  act  of  waiver  b  necessary; 
hut  if  the  tenant  lay  out  money  in  improving  the 
premises^  with  a  ww  to  their  being  so  occupied, 
^'^^  the  landktrdi  do  not  obiect|  it  would  seem  that 
i^«  is  evidence  to  go  to  the  jury,  of  his  consent 
to  the  altttiiion.  (Doe  v«  AlUn,  3  Taunt.  79.)  J 


The  lessor,  by  advising  a. person  to  purchase 
the  term  of  his  lessee  after  i{  f^i'fifitufe,  "of  •vrfciob 
he  is  cognizant,  warvea  hit  right  to  -maiiitain 
ejectment  against  such  '  piirchaser,  but  not  if  tl» 
party  have  a  previous  interest  in  the  premises, 
and  the  lessor *s  advice  be  merely  *^  to  take  to 
them.'*  {Doed.  Sore  v.  By  kins,  I  C.  &  P.  154.) 

The  receipt  of  rent  af^er  fbrfettnre  by  alienation, 
is  a  waiver,  provided  the  lessor  have  notice  of 
such  alienation  at  the  time.  ( Rfpe  d.  Gregson  v. 
Harrison,  2  T.  R.  425.)  But  a  lessor  who 
waives  his  right  to  re -enter  on  one  ander4ettingt 
does  not  thereby  lose  his  right  on  a  subsequent 
under-letting.  (Doe  d,  Boscawen  v.  Bliss;  4 
Taunt.  735.)  And  the  same  rule  seems  to  hold  in 
the  case  of  covenants  to  repair,  whdre  the  waiver 
on  one  breach  is  no  bar  to  the  lessor's  right  of 
entry  on  a  subsequent  bread) ;  because,  as  it  is 
justly  observed,  a  ptrty  by  waiving  his  right  to 
enforce  a  forfeiture,  shall  not  be  considered '  as 
having  given  a  license  to  the  lessee  to  do  those 
acts  which  amount  to  a  forfeiture.  But  a  licence 
to  assign  amounts  to  a  pepetual  dispensation  of  a 
covenant  not  to  assign  without  licence.  (Dum- 
por*s  case,  4  Co.  1 20.) 

In  all  cases,  although  the  lease  declare  in  ex- 
press terms  that  it  shall  be  void  on  such  a  for- 
feiture, it  is  now  well  established  that  this  means 
voidable  only.      (Doe   d,    Brian  v.    Banchs^ 
4  B.  &  A.  401.  Amsby  v.  Woodward,  6  B.  & 
C.  519.    Dahin  v.  Cope,  2  Russ.  170.)    The 
Court  holding,  in  a  case  where  this  point  was 
raised,  as  an  answer  to  an  action  for  sub  sequent 
rent,  that  it  only  gave  the  lessor  the  optioo  of 
vacating  the  lease,  but  nof  the  lessee  ;  the  fnst^ 
ciple  of  law  being,  that  a  party  shall  mM  take 
aa vantage  of  his  own  wrong.    {Rede  t.  Farr^ 
6M.  &S.  121.)  P' 
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fluem:cd.in.ucb  by  the  civ})  and  canon  law,  have 
€\ex  teJ^tiiied  an  anxious  desire  to  guard  against 
an^  fkbusfi  vvluch  the  investing  one  party  with  so 
iiopjorta^t  a  control  over  another  might  occasion, 
a^d.iqi  furtherance  of  such  intentions,  for  the 
private  as  well  as  the  public  welfare,  have  on 
maj^i^y  oc<;a$ions  resorted  to  subtleties  and  ar- 
tifioial  distinctions^  in  order  to  escape  from  the 
positive  directions  of  the  party  imposing  these 
conditions.  These  distinctions  will  be  the  sub- 
jf  ct  of  the  pre5euc  letter ;  they  are 

(.1.)  Between  cases,  where  in  default  of  com- 
pliance with  the  condition 9  there  is  a  beqvest 
oppry  and  cases,  where  there  is  not  a  bequest 
<ni.er,  upon  a  like' default  of  the  party  to  comply 
With  the  condition. 

(2*)  Between  conditions  annexed  to  a  bequest 
oi.  personal  estate,  and  the  like  conditions  an- 
nexed to  a  devise  of  rtal  estate ^  or,  things 
savouring  of  the  realty. 

(3.)  Between  conditions  precedent  and  con- 
ditions subsequent. 

Though  this  distinction,  between  conditions 
precedent  and  subsequent,  is  not,  strictly  speak- 
ing, either  raised,  or  created  by  the  courts  of 
equity,  being  an  acknowledged  divisiion  of  the 
GompiOQ  law^  yet,  it  has  been  adopted,  recog- 
jnised|  and  applied  by  them,  both  strictly,  and 
wi;Lh  vanious  modifications ;  and  interwoven  as  it 
jis  with  the  twc^first  mentioned  distinctions,  and 
.f^^jpif^g  a^  it  does  (if  I  may  be  excused  the  ex- 
.pcessioi)),  the  hinge  upon  which  they  turn,  or, 
ihe  telescope  through  which  they  must  be 
yiewed,  in  order  to  ascertain  their  true  bearings, 
I  d  o  not  think  I  could  do  better  than  classing  it 
as  I  have  done.  Though  last  in  rotation,  I 
sh  all  proceed  at  once  to  the  consideration  of  the 
distinction  between  conditions  precedent  and  sub- 
sequent; for  as  I  have  just  intimated,  an  ex- 
amination of  the  one  will  necessarilv  include  that 
of  the  others  also.  The  general  rule  of  the  com- 
mon law  in  regard  to  conditions  is,  that  if  they 
were  impossible  at  the  time  of  their  creation,  (a) 
or  afterwards  became  impossible  by  the  act  of 
God,  or  of  the  law,  or  of  the  party  who  is  en- 
titled to  the  benefit  of  them,  or,  if  they  are  con- 
trary to  law,  or  repugnant  to  the  nature  of  the 
estate  or  grant,  they  are  void.  But  if  they  are 
possible  at  the  timcj  and  become  subsequently 
impossible,  by.  the  act  of  the  party  who  is  to 
perform  them,  then  he  is  treated  as  in  delicto^ 
and  the  condition  is  valid  and  obligatory  upon 
liun#  Story  £q.  J.  vol.  1. ;  Butler's  note  to  Co. 
'Lit^J2p6^.  Com*  Dig.  Condons.     Conditiions 

{it)  ^e  coTtimon  law  considers  a  condition  inipos- 
){ibl4>pdtr}7'%1ita  ft  cannot  by  any  human  means  take 
'e€r4^;^a»liii||Ate  Migee  ihoald  go  from  Loiidnn  to 
R0k9^wi{lm^  ^^M^  l)ouiv,  but  if  It  be  only  highly  im- 
prdbable,  i/iough  beyond  tlie  po\ver  of  the  omlgce  to 
cflt-fef,  1  fe  liorMreirtra  ifaiposAlble.  Co.  Littt06a. 
Ct*m.  Dig.  Condon,  D.  2. 


precedent  are  those  which  must  be  poionnei 
before  the  estate  can  vest.     Condition  itite- 
quent  are   those    by   the   non-performance  of 
which  an  estate  already  veUtd,  maj  be  ^ 
feated;  if  the  former,  and  the  condition  is  rd 
for  any  of  the  causes  just  enumerated,  tlx^xt 
which  depends  thereon  is  also  void,  as  no  estu 
vests  till  the  condition  is  performed;  if  tbciaii>:, 
the  condition  being  void,  then  the  estate  becos» 
absolute  ;  and  though  this  distinction  is  stricil^ 
adhered  to  and  followed  by  courts  of  eqsiK, 
with  respect  to  conditions  annexed  to  hf^is 
of  real  estate  in  restraint  of  marriige,  jei  tl^i 
do  not  in  every  case,  as  we  shall  see,  hold  tits- 
selves  bound  by  such  rigid  rules,  b«iug  uag- 
tomed  to  administer  as  well  as  to  refu&e  rn4 
with  regard  to  many  of  the  rules  of  the  eomnn 
law  concerning  conditions  and  conditions]  cos- 
tracts,  upon   principles  peculiar  to  tbemseiiss 
sometimes  refusing  relief  and  following  oot  ^ 
strict  doctrines  of  the  common  law,  a«i  sou 
times  granting  relief  upon  doctrines  whoilj  a 
variance  with  them ;  as  an  instance  of  this  ilin;- 
sity  in  conditions  precedent  and  subse^ociXS 
was  said  in  Popham  v.  Bamfield^  1  Veni.  ^^ 
**  Precedent   conditions  must   be  Kteraltj  fe;- 
formed,  and  a  court  of  equity  will  never  rest  a 
\  estate,  where  by  reason  of  a  condition  precrdcs^ 
it  will  not  vest  at  law  ;  but  of  conditions  ^ 
sequent,  which  are  to  divest  an  estate,  it  is  dice 
rent."     And  Lord  Holt  said  in  Cary^.  BtfM 
2  Vem.  R.  339.  **  In  cases  of  conditioiis  ^ 
sequent  that  are  to  defeat  an  estate,  these  is 
I  not  favoured  in  law,  and  if  the  condition  becoc^ 
impossible  by  the  act  of  God,  the  estate  wall 
not  be  defeated  or  forfeited;   and  a  cont^ 
equity  may  relieve  to  prevent  the  direstiog  ofc 
estate,  but  cannot  relieve  to  give  an  esttte  th: 
never  vested.**  See  also  Livingston  v.  Tomtt^ 
4  John,  Ch.  R .  43 1 . ;   1  Fonbl.  Eq.  B.  c.  b.  .^ 
Horsburg  v.   Baker,   I  Peters.  R.  -232,  ii- 
We  will  now  proceed  to  consider  ooDditiompi 
cedent  and   subsequent  in  connexion  with  u 
other  distinctions  (numbered  1  &  2)  resoftf. : ' 
by   the   courta  of  equity.      As  I  hare  bcf*^ 
stated,  where  the  subject  of  the  beqae»tisrn> 
estate,  or  things   savouring  of  the  vesltj.  U' 
doctrine  of  the  common  law  as  to  Goiidi(iQ(»  * 
strictly  applied  by  courts  of  equity;  where  fr- 
sonal  estate,  a  different  rule  mostly  pmt^. 
founded  ujxm  the  canon  law ;  but  1  caa  hxr 
illustrate  this,  as  well  as  the  other  disdaoiotfr 
by  the  followii^  examples.    A.  beqii«dtt*' 
estate  to  B.  upon  bis  manjing  C;  best  a* 
bequest  of  real  estate,  upon  a  limited  ««Aw« 
precedent^  and  though  thcra  is  iiq|^«i1o*^« 
B.  must  marry  C.  beibrff  he  €^  iwtc  tk 
estate.     But  to  put  a  stroi^grr  eaaf|*^lf  ibe^ 
c^ueslv  to  B.  had  bee|n  in  fft^tffi  IVO*^^^^'^ 
riage,  though  the  condttwm  betm  isoootir 


}  law,  yet  as  it  b  precedent^  and  sonexed  to  a| 
equest  of  real  estate,  it  roust,  as  in  the  former 
ass  be  strictly  complied  with,  or  the  estate  will 
ever  rest  in  the  devisee.     But  on  the  other 
and,  supposing  that  A.  had  devised  a  mm  of 
ioneyin  the  funds  to  B.  upon  his  marrying  C. 
ere  is  stOl  a  limited  and  lawful  condition  prece- 
cntt  bat  as  it  is  annexed  to  a  bequest  of  personal 
state,  B.  would  take  the  money,  even  though 
e  were  not  to  comply  with  the  condition,  and 
by  ?  because  there  is  no  bequest  over  in  de- 
iult  of  a  compliance  with  it ;  and  this  by  reason 
hat  the  condition  is  treated  as  ineffectual,  upon 
he  ground  that  the  testator  is  to  be  deemed  to 
ise  it  in  terrorem  only,  and  not  to  impose  a 
orfeiture,  having  failed  to  make  any  other  dis- 
losition  of  the  bequest  upon  default  in  the  con- 
lition ;  now  there  are  authorities  which  consider 
hat  conditions  precedent  as  to  legacies  of  this 
ort,  must  he  complied  with,  in  order  to  entitle 
he  party  to  the  benefit  of  the  devise,  whether 
'here  be  a  bequest  over  or  not ;  yet  there  is  the 
iuthority  of  Lord  Hardwicke  expressed  in  Reff 
lish  V.  Martin,  3  Atk.  330.     Also  of  Lord 
?lare  in  Keiley  v.  Monck,  3  Rigw.  R.  263. 
md  of  Sir  Thos.  Plumer  in  Malcolm  v.  O^Cal- 
urjan,  2  Madd.   R.  349,  353,  &c.  to  support 
he  view  I  have  taken,  added  to  which,  the  civil 
md  ecclesiastical  law  recognise   no   distinction 
)etween  precedent  and  subsequent  conditions,  as 
0  this  particular  subject,  see  Harvey  v.  Aston, 
\  Atk.  375.  S.  C.  Com.  Rep.  738.  and  Rey- 
ixsk  V.   Martin,  before  cited.     Again,  if  as  in 
he  second  illustratioUy  the  bequest  had  been  in 
}eneral  restraint  of  marriage,  but  consisted 
)f  personal  instead  of  real  estate,  the  legacy,  in- 
itead  of  being  void,  would  be  held  good  and 
ibwlute,  as  if  no  condition  whatsoever  had  been 
mnexed  to  it. 

Thus  we  see  that  in  conditions  precedent,  in 
he  cases  before  us,  the  law  deals  dilferently,  be- 
ween  real  and  personal  estate :  now  if  in  the 
ormer  of  these  illustrations,  (where  the  restraint 
vas  limited  and  lawful,)  there  had  been  a  he- 
}uest  over  to  D.  upon  non-perfonnance  of  the 
rondition,  that  is,  if  B.  had  married  any  one  but 
J.  In  both,  as  well  where  the  bequest  was  of 
oersonal,  as  where  it  was  of  real  estate^  if  B. 
atled  in  performing  the  condition,  he  would  never 
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there  is  not  a  strict  compliance  with  the  condition 
precedent,  although  it  may  be  unlawful  and 
void,  the  estate  will  never  vest  in  the  devisee ; 
but  otherwise  on  this  head  the  law  is  obscure 
and  perplexing.      But  upon  an  attentive  ton* 
sideration,  I  think  I  may  safely  lay  it  down  as  a 
general  rule,  that  this  distinction  in  equity^ 
between  cases,  where  in  default  of  a  compliance 
with  the  condition,  there  is  a  bequest  over,  and 
cases  where,  under  the  same  circumstances,  there, 
is  no  bequest  over,  can  only  be  applied,  and  is 
only  of  effect  where  the  condition  in  restraint  of. 
marriage  is  limited  and  qualified,  and  such  as 
the  law  deems  good  and  not  opposed  to  public* 
'  policy.     If  the  condition  is  reasonable,  and  the 
devisee  fails  to  comply  with  it,  it  is  but  just  that 
I  the  will  of  the  testator  should  be  carried  out,  if 
he  has  bequeathed  the  property  to  another  party 
in  case  of  such  default ;  but  if  the  condition  on 
the  contrary  be  unreasonable  and  unlawful,  it  is 
certainly  right  and  proper,  that  such  obnoxious 
conditions  should  be  annulled,  that  the  estate  of 
the  devisee  should  be  made  absolute,  and  that  no 
further  bequest,  in  default  of  compliance  with 
the  unlawful  condition,  should  be  carried  out; 
and  it  appears  to  me  with  a  few  exceptions,  that 
this  principle  is  carried  out,  whether  the  bequest 
be  of  real  or  personal  estate,  and  whether  the 
condition  be  precedent  or  subsequent.     To  the 
last  mentionea  we  will  now  turn  our  attention  : 
With  regard  to  real  estate,  if  the  condition  be 
subsequent  instead  of  being  strictly  complied  with 
its  validity  will  depend  upon  its  being  such  as  the 
law  will  allow  to  divest  au  estate,  for  if  the  law 
deems  the  condition  void  as  against  its  own  policy, 
then  the  estate  will  be  absolute  and  free  from 
it,  if  on  the  other  hand  the  condition  is  good, 
than  a  non-compliance  with  it  will  defeat   the 
estate,  in  the  same  manner,  as  any  other  condi- 
tion subsequent  will  defeat  it.      Story  on  £q.  J. 
'  vol.   1.  Co.  Litt.  '206,  a.  &  b.  id.  237.  id.  217 
a.     Hay   and   Butler's    note    152.    Bartie  v. 
Faulkland,  3  Cha.  C.   130.      And  the  same 
rule  is  observed  by  the  courts  of  equity  as  to 
'personal   estate.      For  if  the   condition  in  re- 
'  straint  of  marriage  be  subsequent  and  general 
'  in  its  character,  then  as  at  law  with  regard  to 
real  estate,   the   condition  is  void   and  a  mete 
nullity,   (and  this  stake  is  whether  theris  is  a 


n  the  latter  the  funds,  which  in  both  cases 
vonld  go  to  D. ;  and  we  have  seen  the  effect  of 
ondltions  precedent  where  there  is  no  bequest 
)ver.  But  we  have  also  considered  cases  where 
;hc  condition  acts  in  general  and  unlawful 
restraint  upon  marriage,  which  is  void.  Suppose 
ifi  such  cases  there  were  bequests  over  in  default 
:>r  compliance  with  the  unlawful  condition. 
This  appears  to  tae  a  point  of  some  difficulty ; 
we  know  thai  trith  regard  to  real  estatCf  if 


possess,  either  in  the  former  case  the  estate^  or  ^bequest  over^  or  not,)  and  the  legacy  becomes 


free  and  absolute ;  to  instance  this,  if  A.  be- 
queathed an  estate  and  a  sum  of  money  to  B. 
with  a  condition  that  if  he  married,  it  was  to  be 
void ;  the  condition  bfing  subsequent  and  from 
its  nature  void,  B.  has  an  absolute  property,  in 
both  real  and  personal  property,  SMt  if  th^ 
condition  annexed  to  the  above  mentionetl  be-* 
quests  were  only  in  limited  and  pattinl  re- 
straint  of  mcnrriage,  if  they  were  to  a  d$U]rilter 
to  be  void  if  she  married  beibte  31,  witb  a 
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bequest  over  'm&n' Sifmakj  ilvroM  (X  coonef^  W.  4.'c 45.  which  tti  yottrreidl^^iM timv, 


take  eCTecl  it  ihetrofirtied'  befSnre  Sl^'ati^  shk 
would  loM  both '^rdal' and  personal  property. 
But  supi^otlng  there  ^a»no  bequest  aver  in  ease 
of'nottocoinpHaiiee,  the 'law  ia  not  so  clear;  as 
to  the  personal 'property 'the  aaroe  nde  applies 
here  as  in  like  cases  of  condition  precedent^  the 
condition  being  treated  as  in  terroren  only. 
Bnt  as  to  the  real  estate  a  diflSculty  arises, 
wither  the  same  rule  applies  or  not,  and  in  the 
absence  of  any  dxpress  role  to  the  contrary,  I 
should  be  inclined  to  think  it  does,  perhaps  some 
of  your  numerous  readers  may  be  able  to  xhtdw 
some  light  upon  this  head,  tis.  whether  a  con- 
dftion"  subsequent  in  IhtUed  and  lawful  re- 
straint of  maniage,  annexed  to  a  dchrise  of  real 
estate^  where  there  it  ito  bequest  aver  in  default, 
is  to  be  strict fy  compiiea  with,  or  whether  as 
in  the  case  t>f  personal  estate  it  is  to  be'  treated 
wtin  terrvrem  only  f  It  only  remains  for  me 
now  to  mentitm  that  widi  regard  to  oonditions 
precedent  concerning  personal  legacies,  the 
courts  of  equity  (according  to  the  doctrine  of  the 
civil  law)  xaomf  the  stnctiiess  of  the  common 
hmr,  where  a  literal  compliance  with  the  con- 
ditions becomes  impos'sitde  from  unavoidable 
circumstaneea  and  without  any  default  of  the 
party,  when  it'  is  sufficient  that  it  is  complied 
with  as  n6«fly  as  it  practically  can  be,  or  (aa  it 
is  technibdly  ^called)  cy.  press.  Thus  if  a 
legacy  upon  a  condition  precedent,  should  in- 
quire the  cbhsetat  of  three  persons  to  a  marriage, 
and  one  or  mote  of  them  should  die,  the  con« 
sent  of  the  aurriTors  or  survivor;  would  be 
deemed  a  sufficient  compliance  with  the  condi- 
tion, and  a  portion  of  this  doctrine  would  be  ap- 
plied to  oonditions  subsequent.  Story  on  Eq.  J. 
vol.  1.  and  see  1  Roper  on  Legs.  c.  13  k,  691. 
Peyton  V.  Buty^  2  P.  W.  626.  Oraydon  v. 
MickSf  2  Atk.  16.  18. — And  now  a  word  to 
those  who  may  deign  to  read  this  and  my  former 
letter,  that  they  may  discover  various  oversights 
and  inaccnhicief,-!  do  not  pretend  to  doubt  or 
deny.  I  do  not  ask  that  they  should  anything 
extenuate,  but  I  trust  they  will  not  **  set  down 
aoght  in  malice.*'  I  may  truly  say  With  Cowel, 
"  no  msn,  no  book,*'  (I  might  add  no  human 
thing^  *<  is  void  of  imperfection,  and  therefore 
reprehend  who  will  with  meekness  and  without 

thi^nks  at  my 
servant, 


reproach;  so  shall  he  reap  hearty 
hands."     1  am,  Su-,  your  obedient 


H.  D.  M. 


TO  THS   BDITOR  OF   TBB  LEGAL  GUIOB. 

REFORM  ACT, 
OBjp:cTioj»a  TO  VoTBRs'  Clauib. 


,  Shi,— I  take  the  liberty  of  addressing  you  a 
few  unea  gn  the  3.9th  sectipn  of  the  Beibna  Act 


gives '  io  'any  petson  Who  'if  on  the  Mgistir  t 
riffht  to  objec^  at  will,  te  sAj  otbr  fent^ 
whose  name  is  also  on-  tbe  legbter,  wiUmi 
being  required  tp  ahow  the  alighoit  gfooM^  k 
so  doing. 

,  Thai  some  rfght  of  objeetiolis)ipoU[fnS,l 
grant,   but    I    submit  that   the   plaint  etat 
of  things  might  be  remedied  io  Ai(e  aivalitifi  if 
all  parties ;  and  that  it  ought  to  be^  niditj 
for  it  is  a  well  known  fact,  that  the  •n^oaty  •( 
objections  are  merely  fsctious,  aad  giteo  w^ 
out  the  least  pretence  for  so  doing,  taoept  tk« 
the  party  livies  at  too  great  a  distanct  to  ctme 
to  the  town  where. the  revising  BairisUR  st,  \b 
prove  his  claims;   and  consequently,  diit' tie 
vote  will  be  Ibst  to  tlie  party  in  'whose  kteral 
the  voter  is  knpwn  to  be. 

The  decision  of  the  CoiirU  too,  thsl  the  e^ 
jector  shall  not  be  visited  wtth  the  eipeooi 
incurred  by  the  attenadnee  to  proveafiiili6» 
tion, '  after  a  fkotious  objeetlMi,  {Samt*  v< 
Rawlins,  2  C.  M.  and  ft.  744,&a)  fladbb  ik 
objecting  gentry  to  prutiae  their  piofMiflawiik 
impunity. ' 

iVusting  you  will  give  inacrtioa  ia  jw 
valuable  Journal  to  thn  commoDkatioa,  tfaa 
some  of  your  enlightened  eorreipondsbti,niiy^ 
the  time  the  Paniamentary  ncesa  is  «■«.  ^ 
prepared  with  some  enactttient  to  nmaij  * 
glaring  an  evil  as  that  of  compdliog  avstv  ia 
the  countv  of  Cornwall,  residing  io  hmAoBf » 
appear  at  Bodmin,  or  an  elector  nr  CaoikHitti 
to  appear  at  Carlisle*  to  defend  his  vole,  vcnb 
because  he  is  considered  to  be  of  a  psitf,  {iat\ 
regret  to  say  all  parties  are  alike  in  this  rnptf); 
and  in  the  earnest  hope  that  befixe  t^  vX 
session  of  Ptoliament  ahall  have  dovd  is 
labours  some  such  an  eoacttneat  may  bBCCiMi 

1  remain.  Sir, 

Yonr  humb^  aervtai; 

Air  Elktok. 


3  &  4  y  ICT.  Cap.  95. 

An  Act  for  the  Beaukuion  of  iksDn^i 

Postage. 

(CottihmedJIrom  p.  SW.) 
71.  And  be  it  enacted,  that  the  foDov?: 
terms  and  expressions,  whenever,  used  ia  iJa^ 
any  other  Poat*o£E(ee  Act,,  ahall  lifve  tkv  leiei* 
interpretationa  herem-after  mpedne^  MtA 
unless  such  interpretatioita  are  -nfSffifsi^^ 
subject  or  inconsistent  witit  tbp  copHnt  ^ih 
provisions  b  which  they  Vfi$j  hi  ifssii  ^ 
li  to  say,)  the  term  **  Biitiah  newniocrflt^ 
mean  newsjpapen  prlnt^  i^FlUfwl*^ 
United  KUigdom  li^Ie  fo  t)|e  fMM^* 
duly  stamped^  afid.ala^  <t^f^V*MKv|M 
the  islands  of  Guernsey,  Jtnisf,  Mf>iW " 


RtfffMkinifxPiirtaffm  DMm*^ 
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id  the  km  ^^fatmAhmatA  "  .4WI  ht  beU  «a 
dodefBWtb  boMnd  M  weikt^any  |mH .yo  the 
oitofl  Kingdov  «b  lotany  port  in  any.  of  her 
ajestyVoelottMi)  end  .the  Utm  ^tontimgi* 
)und"  shall  be  held  to  include  vessels  bound  ee 
cll6em  itiy  port  in  tlie  (Jailed  Kangdonas 
om  ao^r  pwi  in-  her^-Mijeaty'^  oolomea;*  and 
at  the-  taim  '*  United  Kingdeen"  ahall  inean 
le  United  KiOfideaaeiF  Omfr  Briteia  end  In* 
■d,  anddMllkii4i«f  M^v'Jeiaejr,  Gueanaey, 
irk,  and  Aldeiaev ;  and  that  the  terra  ..^<  her ; 
[ajesty  t  eebniee  •  shall  ibdndeewnry  pOrt.and 
aoe  within^  the  'iemtoriai    acquiaitiena.  oow 
tiled  in  the  Beat  Indie  Coinpanj  ialmet  for 
rr  ^^e8ty,  ihe  Cape  oi  Good '>'Ho|ie«  the 
knda  ef  Sdutt^Heleeay  ihe-IoMen  lal«Bd%  and 
ondoras,  as  well  aa  her  Mftjea^'e  other  eoleoica 
td  possesstens  beyond  the  eea^  {the  'laiendi  of 
iao,  QoenMtoy» '  J«raag%  Aldsniey,^  and*  Bark 
^  eseepled)  $    and  Ibet  the  term  i*  by  «the 
)st*''8haU  extend  to  and  inekide  the  trantmie* 
oa  of  peal*  letlera  4b  wail  by  any  'gentfal  or 
roptnny  or  penny  or  ooaieatioQ  poat*  aa  bv 
icket  bdat ;  and  the  term  **  poat  town'*  ahall 
cUe  erery'  eity « eown»  and  pboe  where  a  poat- 
fice  i&erthaU  Iweatabliahed ;  and  that  the  ae» 
til  other  Iflnaa' end  eapmadona  uaed  in  this 
ci  shell  be  oonatnied  aacordiBg  to  the  raapee- 
n  inteipietalioQa  elihe  tepna  and  eacpraaaMma 
mtainad  in  theaaid  Act  paaaedin  the  fintyear 
:  the  ra^  of  her  present  Majesty,  intttoied 
An  Act  for  eonaelidaling  the  laws  rektiee  to 
ieneei  againatthe  Post-office  of. the  United 
ittgdom,  end  for  legolating  the  jodieial  admi- 
istntioa  of  the  Peal-<Kfllce  law8»  aad  for  explain- 
g  certain  tanas  aad  expieaaiotta  employed  in 
lose  kwi|"  ao  for  ae  those  interpretatiooa  are 
>t  npagnaal  to  the  aulgeet  or  inoonaiatent  with 
le  context  of  aiich  terms  and  expressions.    • 

72.  And  be  it  enaeted,  that  this  Act  ahall 
>me  into*  operation  on  the  first  dar  of  Septem- 
.T  one  thousand  eight  hundred  and  forty. 

73.  And  b^il  enacted,  thafr  thia  Ad  may  be 
nended  or  repeeled  by  any  Act  to  be  paaaed 
iring  the  present  Session  of  Parliaments 

Fhb     SCHElltJLB     YO     WHICH     TH|8     ACT 

1I0P8R8. 

On  all  letters  not  eteeeding  half  an  oonea  |n 
eight  transmitted  by  post  betfween  the  United 
mgdom  aad'foMiga  'Jpe^t8,  or  between  any  tof 
te  places  oaft  <tf  the  united  Kmgdem*  heiain^ 
ter  tnentioned,  there  shall  be  charged  and  taken 
le  following  fates  of  Brkiaii  postage,  that  is  to 
ij: —  •        *•  A 

y  packet-beai  betwecti  Ddver  er  any 
other  port'ib  thc^United  Kingdem 
andCJaie.^MP'ttiyothsrpaitaiFraacey  - 
apaeket'^teof''-'  ^'   •.     ;  -^      -•  '•-♦ -61  -3 


Betweai»..FiMies.«Bdjangp  piaaeiw  4hn 
Uaited  Kingdite)distantJ  liom  Dover 
or  ether  port4B>the  UniM  Kingdomi 
net  mDBsthaAtemfat  milea^  aimle  (the 

•  pioketHrate  iodttded)  of   .     .     »f.    ;« 

Betweam.Bnattoe  had  .anjB^dane.  diatmit 
fcta  Dovet  or  oth«ff>^ni  a^afofeaaidy* 
morsshte  eighi  milesr  aad  nofmore 
than  15  astle8».a  saisi  (the>  packetwrte 
inclodad)  lef ."  /•.  ,1  «    i-   ^"     .%  i     » 

Between  Fraace  and  any  pleaedislaai 
from  Doter  o^  i9iher'pbrl«a£afapMsaUt 
meaa  thfn .  15.  male%  aad  net  more* 
than  20  milee,  a  rate  (the  pasheMafle 
indudad)  ef  if  •    ...    ..  ^i  *  ...        ^> 

Between  France  and  any  place  dlalaut 
from  *aJ0Mrer  eirinniar'  poiS  aa  *  afefssBMl 
more  .than  20  asiles^  and  not 
than dOnulaa,  a.aate (the paehsl< 
incfaidsd),o{  -  .    ••   i       *..    r  1/    « 

Between  France  and  any  place  dialpnl 
from  Dovtf  or  other  pnH  aa  alpwaaid 
more  than  30  miftaay  atid<  not  mora 
than.50  milesi  a  rate  (the  packet*rate 
ioeluded)  of        •       i     *-  • 

And  between  nmnoa«aadaiif  plane  in 
the  lUnited  Kingdem  diMs*^  from 
Dover  or  other  pmiaa  afonaaid mofe 
then  50milaa»  orbetwasn.Raaeeaad 
London,  or  any  place  in  «tlie  United* 
Kingdbmf  thaeogn  Loadonyia^vnifemi 
rate  (the  paoket^mte  indnded)  of      <  ^ 

Between»niyi<parit  of  the  United  Kia^ 
dom  and  Spaing  otherwise  dun  through 
Fraiyoa,.'aimifoam'raleof         *  1      • 

Between  a.*  port  in  the  United  Kingdom 
and  tha-kmgdiMn'ef  Gcaacev  or  any  port 
ih  Syria  or  Bgypt«>  hot  net  ipduaiag 
lettera  transmitted  between  theiUnkM 
Kingdom  and  the  £aat  Indies   •    .    • 

Between  Sneh  lonfiaaaoray  or  any  other 
^rt.in  the  BcdiSea  or.  Perstaa  Gkilf, 
and. any  port^iiai  the  £ast«lndaeB  (fot« 
tera  tsinannlted  ky  her  Majeaty'e  Medi* 
lerranean  packsta  to  or  frem'tne  United 
Kingdem  only  exoepted)         •     .    . 

Between  ^any  of  the  porta  or  ialanda  or 
pkceesituate  npdn  the  Mcditemmsan 
Sea^tha  Adria^  Sea^  the  Archipelago, 
the  Black  Sea^  in.l'orkey^in'  £ucope 
and.  Asini  in  Spain,  (Portugal,  Itmyt 
Fiaaoe^  on  >  the  Meditserraneiin,  and 
upon  the  northern  ooaat  of  Africa, 
whether  in  the  «Mediterranean  or  the 
Straits  of  Gibraltar  (i^ot  having  been 
irst  brought'  or  conveyed  fr6m  the 
>  United  Krogddm,  or  not  being   in- 

-  tended  to  be  conveyed  to:  the  United 
'  Kihgdom)  •  •'         • '      '  • 

Between  any  of  ihe  ports^or  places  last 
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•foKeaeid  fuid  mf  port  or.  place  in  the 
£aat  Itidiet,  by-  w«y  of  tbe  Red  Sea  or 
^  the.  Pevsiaii  /GiiJ(  in  addition  to  the 
ofbresaid  Red  Sea  jot  Peraiaa  GuJf 
paroket-rate  •  •         .         . 

Between  a  port  in  the  United  Kingdom 
and  the  island  of  Madeira 

Between  a  port  in  the  United  Kingdom 
and  any.  |x>ct  in  the  island  of  Cuba  in 
the  Wast  Indies,  or  any  port  in  Co* 
lombia  or  Mexioo 

Between  «Dy  port  in  the  British  posses- 
fliona  in  the  West  Indies  and  any  port 
in  Colombia  or  Mexico 

Between  any  port  in  the  United  Kingdom 
and  Brazil  •  .  •  . 

Between  any  port  in  the  United  Kingdom 
and  Buenos  Ayres^  or  any  other  port 
on  tbe  continent  of  South  America 
(other  than  Colombiay  Brasil,  or 
Mexico)  .  ,  .  . 

Between  any  port  in  the  United  Kingdom 
and  any  port  in.  the  island  of  St.  Do- 
mingo        •  •  .  .         . 

Between  London  and  the  following  places, 
by  way  of  France; — via.,  Malta,  the 
Ionian  Islanda,  Greece,  Syria,  and 
Egypt,  >  a  uniform  rate  of 

Between  London  and  Germany,  by  way 
of  France 

Between  London  and  Switierland,  by 
way  .of  France 

Between  London  and  Spain,  by  way  of 
France  .  ■    , 

Between  London  and  the  following 
places,  by  way  of  France : — viz.,  Italy, 
Sicihr,  Venetian  Lombardy,  Turkey, 
the  Levant,  and  the  Archipelago 

Between  London  and  Holland 

Between  London  and  Belgium 

Between  London  and  Switserland 

Between  London  and  Germany 

Between  London  and  Denmark 

Between  London  and  Sweden,  and  other 
parts  of  the  north  of  Europe 

Between  London  and  the  following  coon* 
tries,  through  Belgium,  or  Holland,  or 
Germany  e — vis.,  Italy,  Sicily,  Vene- 
dan  Lombardy,  Malta,  the  Ionian 
Island^  Greece,  Turkey,  the  Levant, 
the  AxchipelagOy  Syria,  or  ^:ypt 

Between  aay  part  of  the  Unit^  King- 
dom and  any  place  in  the  East  Indies* 
via  France,  in  addition  to  the  Red  Sea 
or  Persian  Gulf .  packet-rate,  herein- 
after  mentioned 
Nevertheless,  all  foieiffn  letters  hemn  rated 

bdwedn  Lopdon  and  a  ptoce  abroad,  which  shall 

be  sent  to  or  from  any  place  in  tbe  United  King- 
dom irilboul  oomii^^io  4>r  pasaingthrough  Ion-. 


I 
i 
1 
1 
1 
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doQ,  shall  ba.cKai^edl  >aa  if  thffjM  hmm 
from  or  to  .London  ;  and.  the  lates  of  Bicai 
postage  for  every  letter  not  excefjing  bsilf  c 
onnce  in  weight,  transmitted  by  pachi'bnft 
shall  be  as  follows: — t 
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Between  anv  part  of  tbe  United  Kh^* 
dom  and  tne  United  Statea  of  Ameiica, 
a  uniform  rate  of  .  1  ^ 

Between  a  port  in  the  United  Kingdom 
and  liabouy  or  any  other  port  ia  Por- 
tugal •  •  .   1  • 
And  in  addition  to  the  foregoia^  ntes  es- 
cept  on  letters  between  the  United  KiogiSoai  erf 
Spain,  otherwise    than  by  way  of  fna»>  ^ 
between  the  United  Kingdom  and  tbe  l^ 
States  of  America),  there  shall  be  paid  oq  i^ 
such  letter  as  aforesaid  an  inland  rate  of  pov 
of  twopence  fur  the   distance  any  sodi  <^' 
shall  be  conveyed  within  the  United  King^ 
and  on  every  letter  so  transmitted  as  bcu  -V| 
fore  mentioned,  exceeding   half   an  oiisre 
weight,  there  shall  be  charged  and  ukts 
gressive  and  additional  rates  of  British  poft^' 
according  to  the  scale  of  weight  and  nsabe: 
rates  in  this  act  contained  as  to  letters, 
and  charging  each  additional  rate  of  the 
hereinbefore  directed  to  be  charged  and  talus 
every  letter  so  transmitted  not  exceed^og  ^ 
ounce  in  weight,  and  charging  the  inland  as 
aforesaid,  but  so  that  letters  herein  rated 
London  and  a  place  abroad  shall  not  be 
any  inland  rate  for  the  distance  between 
and  the  outport  at  which  the  packet-botts 
veying  the  same  shall  be  stationed. 

And  on  every  letter  between  foreign  am^ 
or  between  any  foreign  countiy  and  ssj  die 
Majesty's    colonies,    transmittal    througk 
United  Kingdom,  there  shaU  be  chai^ 
taken  for  the  distance  any  snch  letter  s^l* 
carried  within  the  United  Kingdom  (in 
to  the  packet  or  ship-letter  rates  to  and  fi«a 
United  Kingdom  to  which  such  letter  el 
liable  under  this  Act)  any  nw  h  inland  i* 
rates  of  postage  not  exceeding  one  iSSse^ 
any  letter  not  being  more  than  naif  aa  osn 
weight,  as  the  Commissioners  of  her  H 
Treasury  may,  by  warrant  under  thdr 
direct ;  and  on  any  letter  exceeding  that 
progressive  and    additional  wei^^  of 
postage  according  to  the  acale  Of  we^ 
number  of  rates  m  this  Ac^ caalkSmiin^ 
ten,  estimating  and  charging  apeh 
rate  at  the  sum  which  any  nA  I^M 
charged  with  nnder  this  schcdali^  |f  ttdl 
ing  half  an  ounce  in  weight ;  titti  41 A^  ^ 
letter  be  transmitted  thraigh.  dai^IUjli" 
dom,  unless    the    P^iti^i 
thereon  be  paid  bfdoftt.^ 
the  United  KingdoQi|  ot 


Ikportsi 
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veen  th«  Postm^teiwOefierft]  and  the  Posl^ 
•e  of  the  foreign  country  ftom  ^hfch  it  simll 
B  been  forwurded,  or  to  which  it  shall  be  ad- 
sed.  fist'  coIleetinGf  and  accounting  for  the 
:ish  postage  on  socn  letteni. 

COURT  OF  CHANCERY.— /ii/y  7. 

appeal  fbom  thb  vice-chancbllob. 

Walworth  v.  Holt. 
joint  stock  banking  companirs. 

ACTicE, Parties. — Whether    all    the 

"Shareholders  of  a  Joint  Stock  Company^ 
\o7rever  numerovs,  are  necessary  parties  in 
I  suit  for  winding  up  the  a£airs  of  the 
Cnnpany, 

Fhis  was  an  Appeal  against  an  Order  of  the 
^E  Chancellor,  allowing  a  demurrer  to  a 
I  for  want  of  equity. 

rhe  Bill  stated  that  in  July,  183«,  a  number 
persons,   exccetling  six  in  number,  agreed  to 
er  into  partnership  for  the  purpose  of  carrying 
the  business  of  Bankers  at  3lanckester  and 
jwhere,   pursuant  to  the  provisions  of  the  7 
o   4.  c.  46.  and  3  and  4   Will  4.  c.  83.     A 
^  of  settlement  was  executed,  and  the  Bank 
med  for  business.     That  previous  to  April, 
'0,  the  directors  had  duly  called  on  the  se- 
al registered  shareholders  in  the  company,  to 
y  five  several  sums  of  £2,  per  share  on  their 
enl  shares, — thev  having  previously  paid  £8. 
:  share  in  part  of  £20.     That  before  that  time 
'  plaintiffs  had  paid  all  the  calls  upon   the 
ires  held  by  them.     That  previous  to  the  30th 
>nl,  1839,   the  partnership  hud  sustained  con- 
^'raf)le  losses  in  the  course  of  their  trade  as 
^I'ters,    and  were  unable  to  meet  their  pay- 
I'ts,  and  on  the  30lh  April,  1839,  it  was  rc- 
^t'fl  by  the  directors  of  the  partnership,  at  a 
iird  meeting,    duly   convened,  that   the  part- 
f^hij)  should  suspend  its  payments;  and  since 
It  time  the  whole  business  and  dealings  of  the 
"k  have  been  entirely  discontinued.     That  on ' 
'  '-^'th  May  and  30th  June,   1839,  meetings 
the  directors  and  shareholders  were  held,  at' 
'ich  it  was  resolved  that  a  further  call  of  £5. 1 
r  share,  making,  with  the  calls  already  made, 
c  sum  of  £15.  on  each  original  share  of  £20. 
ould  he  forthwith  made :  which  call  was  made, 
«  paid  by  the  plaintiffs  and  the  great  majority 
shareholders.     That  the  said  banking  com- 
'ly  had,  down  to  the  time  when  it  suspended 
'  payments,  acted  as  a  bank  of  issue,  and  at 
enme  of  its  sfispension  a  large  number  of  the 
'^<?s  of  the  bank  was  in   circulation ;  in  res- 
'■^^  of  whicfi  the  partnership  was  liable  to  a  great 
J^Jibcr  of  indivTduals,  and  to  a  large  amount; 
JO  the  partnership  was  at  the  same  time  indebted 


to  varioiia  iltdividonk  in  otbef  mttsm  K»  t  ki^e 
unoont.     That  several-  meetii^  ^ad  betfir  Keld 
since  the  smpensioo  of  paymentBi-lbtit'  no-  ar- 
rangement or  agrceibent  wkatevftr  had  been  come 
to ;  nor  any  settlement,  or  plan  for  the^eit2«M|ent 
of  the  debts  or  claima  of  the  several  eredilota 
and  claimants ;  nor  for  the  dissolotion  or  winding 
up  of  the  affairs  of  the  partnership ;  nor  since 
the  month  of  February  last  had  any  mroceedtnga 
been  taken  for  the  above  purposes.     That  wider 
the  last  appointment  of  directors  of  the  said 
partnership,  made  previous  to  the  time  when  it 
stopped  payment,  the  defendants,   John  Holt, 
Samuel  Fox,  William  Marstoii,  William  Nichol- 
son, William  Notall,  Samuel  Waller,  and  Ni- 
cholas    Price   Wood,   were  the  directiera  duly 
appointed   of  the  partnership  at    the  time  the 
partnership  stopped  payment;  and  since  that  time 
no  new  appointment  of  directors  had  been  made 
by  such  directors,  or  by  the  shareholdera  of  the 
partnership ;  and  that  since  the  time  when  the 
company  stopped  payment,  fiats  in   bankruptcy 
had  issued  against  all  the  said  directOM,  except 
Wm.  Nicholson,  who  was  the  only  remaining 
director  who  had  not  been  declarea  bankrupt; 
that  under  thenrovisiona  in  the  partnership  deed 
the  directors  who  have  so  become  bankrupt,   are 
disqualified  from  continuing  to  act  as  directors. 
That«  notwithstanding  the  bankruptcy  of  the 
said  directors,  they,  together  with  Wm.  Nichol- 
son, have  continued  in  possession  of  the  assets 
of  the   partnership.     That  three  of  the  dh-ec- 
tors  are  necessary  to  transact  the  busincH  of  the 
partnership ;  and  that  the  trustees  will  not  deal 
in  anv  manner  with  the  property  and  securities 
vested  in  them  upon  the  authority  of  Nicholson 
or  the  other  directors.     That  under  the  present 
constitution  of  the  board  of  directors,  sales  of 
the  partnership  property  could  not  be  effected, 
and  nothing  etfectual  could  be  done  for  securing 
the  property  and  effects  of  the  partnership!  or 
for  applying  the  same  in  satisfaction  of  its  debts. 
That  no  duly  qualified  shareholder  could  be  found 
to  act  as  director,  and  the  property  was  in  the 
course  of  being  wasted  and  depreciated.     That 
the  entire  property  of  every  description  belonging 
to  the  partnership,  including  the  amounts  due 
from  several  of  the  shareholders  for  unpaid  calls 
of  £\6,  purchase,  would  be  wholly  insufficient 
to  pay  and  satisfy  the  full  amount  of  the  debts 
and  liabilities  of  the  partnership,  though  of  con- 
siderable amount,  ana  could  be  got  in  without  the 
assistance  of  the  Court.     That  the  numbar  of 
shareholders  was  too  large  to  make  them  all  pat- 
ties, and  all  were  interested  in  having  the  assets 
got  in  and  applied  under  ^e  dWedion  of  the 
court,  and   that  the  defendants  were  neoessary 
parties.     And  the  Bill  charged  prayed  thut  an 
account  might  be'taken,  under  the  diredloiu  of 
the  Court,  of  all  the  property/ eeUl^  eSocte)  «i>d 


S80  Zitn  firportt, 

mtiui  «9  kten  dMvipttbi^:  o^'  dr  ^elongii^  to 
lhe'MnMiihi]^Dr«(>iWL«ir,  mcIm)^  such  •••' 
vllfal1|ln«unti  af-night  b»  xfugifaid  owing  fton- the ' 
ilikrilMlderaaf '^prfftnlM^ipW  GOmpanjrj  ai 
Uif^'thtm,  wietpiet  oCmDaidnHsvpoa  the 
Mreral  iKwm'IrM  by'them  nbpntti*^!^,' and' that 
h)ort:t»aper'^rimi  mighc  Ik  ■ppohrtedby  the 
Qovrt  to  coUeoti'gat  in,  md  Mcmve'the  said  pro- 
fi«ny,  MUte,  anfi  aSitcU,  and  other  asKti  of  the 
tkid  OMthership,  tsoludtng  tho  amoiint  of  such 
Unpaid  ealli ;  and  that'the  receiTer  night  be  at 
libertj  to  use -the  name  of  the  ragUtenid  piAlic 
o$o^of  ibe  paitaenhipv  u  mieht  beniceBsary 
IB  an^  pweeeding*,  whether  at  kw  or  (Aherwiae, 
for  rdcOTerin^  or'enfomag  payment  of  the  aaid 
pnmertiri  ettale  and  eAet«,  and  Other  MseM,  iu- 
tlu4inf{  luch  uApsid  'calls,  or  anj  pert  thereof; 
and  ihM  the  demtdanEs,  the  directinE  tnulees  and 

JU^blic  ottcA,  tnigtlt  be  deetaed  to  aeliver  np  and 
lily  acsigu,  or  othemiw  anure  to  the  said  n- 
'ceiver,  allnipnieaf  and  securltite  for  monej,  and 
pKntertyiandeffects  whatever,. oC  or  belonging 
lO'lpBIMd  partaenhip,  now  la  dieir' rcapectire 
ipossetsion,  or  under  tneir  reapeedrfe  oontrolj  and 
aj)  deeds,  tfridenees  of  title,  boolu^  acoonnti,  pa- 
perSi'docanMnla, and  wrinngs,  in  tWirTeapeedTe 
p^^ioli  Of  power  in  maj  wise  relating  Iherelo; 
and  that  luch  part  of  the  pKperty,  estate,  and' 
effect^  of  the  Mid'iiartnenfaipi  as  reqntresto  be 
■old,  mi^t  be  tola  Tinder  the  diraetion  of  the! 
Court,  and  that  alt  proper  partiaa  might  be  order«d 
to  join  in  the  sale,  and  all  proper  dtfactiona  given 
f^  efe«tnating'  die  same ;  ana  that  the  last  men- 
tioned dtfendntsi  and  other  the  affioeri  and  ler- 


tanta  of  the  partnenhip,  m%ht  be- restrained  by 
(he  order  and  injunction  of  the  C«uH  from  col- 
lating, gaittng  in,  or  receiving,  Orin  any  man- 
ner poesBssitiK  tbettiselTee  of,  or  intermeddling, 
or  dealing  tviHi,  the  ootitandrog  ataeta  of  the  part- 
neiship,  and  from  assigning  or  partii^  with  any 
part  thtreof ;  and  thM  en  actoufat  might  b«  takeu, 
tinder  the  direction  of  the  Court,  of  the  several 
debts  and  liabilities,  dtte  and  owirw  from  the  said 
partnership,  or  to  which' the  widparlnetBhip  ii 
subject,  and  (hat  the  said  peoperty,  estate,  and 
effect*,  and  other  useti  of  tne  said  partnership, 
inclading  the  atnoi/nt  of  the  said  tmpaid  calls, 
might  beduh'  tind  propedj  applied  towards  pay- 
ment and  satisCiotim  of  tb«  several  debts'  andha- 
,'  bHities,  OS  ht  nth*  same  would  eitend  for  that 
pnrpose.     To  this  Bill  the  defGndanli,  Aspiiiall 


Hcondly,  fefwantof  partiei,  because 


ifenalty ; 
"aUtbe 


atiptnntlM.'tbey  wera'lteeMMt  (Mfas,  hdwi 
made  partis  to  tW  bill ;  and-  ^iid^,  \)akmi» 


tnchibtTed  against  tho^  sod  tfn  Mwd 
other  defsndants,  fm-serelal,  and  diMMt.nda- 
dependent  matters  and caotes,  wbMhstEaa- 
lation  to  each  other,  and  m  which,  orthepM* 
of  which,  those  defendants  are  in  ne  wnpt 
intereste  dor  concerned,  and  oi^  uKkk 
im^icated 

These  demurr«rg  canw  on  to  be  argwd. 

The  ViCB^CsXHCRLLOk  sidd,  thtt  a  MMr 
bar  affecting  the  apmber  of  persons  nb  v^ 
enter  into  a  banking  partnership  bad  ooh  bm 
removed  by  the  Tth  of  George  IV.,  bet  no  p- 
ticular  favour  bad  been  given  to  partntr^' 
that  nature  above  any  othcti.  Tlienwtaiva 
the  general  hw  ?  Some  reproach  had  Imd  a* 
upon  the  Court  for  the  narrovnMss  of  lb  pt>e- 
pies  with  respect  (o  banking  eoi&pania;ta  i^ 
should  be  considered,  if  the  repToaeh  wtnjH 
it  ought  ei}ually  to'apply  totbe  KgtthtaR,H» 
much  ai  the  legislature  had  not  ^tadt^* 
miad  whether  the  Ut  and  Snd  o(  ber  peA 
Majesty,  which  pennitted  a  partner  to  ne  fc 
company,  and  vice  twrii,  ahodd  be  mdt  pe- 
petual  or  not;  and  if  the  pieaent  actt  aMdoi- 
tinned  that  power  only  to  the  3l*t  Af  Ai^ 
1840,  shoukl  be  permitted  to  eipbcHlAMi^ 
new  enactment,  the  present  state  of  tbe  hv  cai 
perish.  Under  these  eircotastfeas  ihrCwi 
might  be  foigiren  if  it  diow^ardnctMRh 
depart  from  its  old-fiu^ioned  tules.'  TitfOt' 
ral  inme  of  the  bill,  in  fait  ^linien;  oelyiii^ 
an  annliary  relief  to  what  was  spedalh  f^ 
namely,  the  payment  of  instalmenU  by  omk 
and  the  application  of  the  assets  ance;  ibt*' 
ditora.  It  did  not  prn  the  Court  M  aiiiJa*! 
what  was  in  sense  and  substaiwe  the  imH' 
every  partneiahip,  namely,  the  fuadt  ^  ^* 
dividual  partner.  The  qoestint  War,  cmM*^ 
a  bill  be  maintained  ?  The  one*  eM^ 
been  citKl  in  the  course  of  an  i^eiuui™ 
lengthened  argument  did  iral  tapaett  thc^^ 
sition  that  the  Court  would  inlerfbefwdt)N 
tial  management  of  a  partnersfaw,  by  q  '  ' 
ce«ain  portion  of  the  funds  for  Hie  fan 
ton,  and  there  leaving  tb«  natfti.  T 
could  not,  indeed,  grant  the  IJmJlfad  >^H 
by  the  bill  without  declaring  a  dfa"'-^ '" 
partnership,   and   directing  At  a 


^tslcen,  to  ascertain  if  it  WM  Wl«l 
Ian  action  should  be  bnm^  Ww 
for  any  thing  ahort  of  dtMWildHWM  i 

Rt  ullnwinir  tb.  ^    ^J---^  .. 


Loun^  fttporti* 


2Sl 


Mr.  fiioAffr^^pportod  ibftajipepiVafMl  aubr 
lilted  t(i«|  the  Vif:«>-Cluni:eUor'3  x^asoni  Cor 
Jowiog  t^  4fnP0Kr«r  could,  not.  i^  fi|H(itportqdl. 
[is  HoiioMr  tboKgbt  tjbi»  plaii^tiffs.oqgbt  to  have 
rayed  a.cooitnbution  as.  a.pa^t  ^f  thcgir  relief; 
yi  he  pl69  thoJVgh^  .^M..^  ^0  sl^^reholders 
ight  tQ  h6.brfpr^.the  Court..  If  ^.^nt^Umtigp 
Bgbi  to  ha^fi  U>m^  p^t  of .  the  pcf^er.of  ^1^ 
ill,  the  pl^tiffs  ought  ^o  have  b^cl  leajre  tp 
faend  ioet^  pf  ihoiftig.  i^ufied  all.  ^alief^  ^d 
ke  deeisioo  0^  hi|,.Lor(Ubip  ii)  the  recall  cases 
I  Taylor  v»  Salmim,(a)  and  the  verjf  .^eceot 
Me  of  Sm^ll.  aoA  AUpvoq4i(li^}cl09flf  j)^ved 
)at  the  Court  of  Chapcei^  had  reUxeid  ita  prao- 
iGe,  and  would  give  .relief  wb«r9  k,  becama  iqi- 
oniUfl  to  have  all  ilit  pfutji^l.  in  a  oompajiy 
rought  befpryi  ^a.Qourt«  ^ag  Vr  Tirngfi^ip) 
Wkburn'y,,Tk4mpt!Qn*{d} 

Mr.  /4co^  Ibc  the  deferidanta,  in  auj^rt  of 
w  ordar  of  the  Fice^Ch^ceilort  oooteoded 
Mt  the  plaintiffa.wera  ou^.of,  ooiirt  at  qno^  be- 
mt  thejr  had  not  regularly  averre4,  thamielvee 
>  be  sbareholdeia  ia  the  company.  With  re- 
pect  to  the  aquity  claimed,  it  would  be  great 
ijustice  to  allow  a'  receiver  to  sue  the  dewnd- 
ots,  when,  iti  point  of  kxt,  if  the  acoounta 
w  taken,  it  might  turn  out  that  ten  Uiousand 
ounds  ware  due  from  the  bank  to  the  man  whom 
uy  soed  far  fifteen  pounds,  and  who  had  no 
Kmy  thai  be  would  not  be  called  on  still 
mher  to  maka  good  the  deficiency  in  the  assets 
f  the  bank.  With  reapect  to  the  want  of  par- 
es, the  case  of  Long  v.  Yonge  was  clearly 
gauDSt  the  pUntiffs,  and  so  also  was  the  case  of 
Mei  V.  Evanst  (a)  where  the  Master  of  the 
^11>  refused  to  interfere  with  the  Bnmdy  Dia- 
^ery  Company  unless  all  the  shareholders  were 
efore  the  court* 

The  Lord  CHancBLLOR  said  the  case  was 
ne  of  some  importance  to  the  parties  from  tbe 
mount  of  property  involved  in  it,  and  also  to 
le  public  as  a  nnitter  of  principle  fbr  the  regu- 
^OD  of  the  practice  of  the  Court  hereafter. 
«veral  conflicting  authorities  had  been  cited, 
Qtl  it  becaipe  the  duty  of  the  Court  to  ascertain 
ow  far  they  could  be  reconciled,  and  some  re- 
ef afforded  to  the  plaintiff  without  a  violation  of] 
nndpie.  To  ascertain  how  that  could  be  done 
me  was  required  to  look  into  the  anthonties, 
id  it  was  a  satisfaction  to  the  Court  to  know 
lat  the  property  could  not  suffer  by  delay,  as  it 
^"i  already  in  the  hands  of  a  receiver.     Indeed, 

that  fact  had  come  out  at  the  time  leave  was 
iven  10  hear  the  argument,  the  Court  would  dot 
Ave  allowed  the  case  tp  occupy  so  much  of  the 
*o  last  days  of  the  sittings. 


^«)  3  MyL  6  Cr.  100,  4^ 

^0  16  Vet.  821. 


M  3  Sim.  300. 


VICE-CHANCELLOR'S  COURT, 

July    14, 

MlLNER   V-    §II?OLETOX.  '     '^ 

Vendor  and   Purchaser. — Principal  and 

Agent. 
The  plaintiff  filed  this  bill  against  the  Stew- 
ard and  Land  A^nt  of  the  Dean  of  York :  the 
defendant  claiiriing  the  right  and  interest  in  a . 
lease,  granted  in  1836  by  tlie  Dean  of  York  to 
the  defendant,  of  a  farm  in  the  plaintiff's  occu- 
pation, in  consideration  of  £7,200,  which  lease 
the  plaintiff  insisted  was  granted  the  defendant 
as  his  agent,  and  on  his  behalf.  That  the  plain- 
tiff had  agreed  with  the  defendant,  that  he,  the 
Jefendant^  should  negociate  with  the  deab  for  the 
lease  upon  the  best  terms  that  could  be  made,  so 
as  the  purchase  money  should  not  exceed  ^000, 
and  that  the  defendant  should  advance  half  the 
purchase  money,  the  plaintiff  paying  him  foii 
such  advance  iS'2  00  a-year;  but  that  the  defen- 
dant required  £8,500  for  it,  and  refused  to  pai-t 
with  it  on  any  other  terms.  The  Bill  prayed  a 
declaration  of  the  Court,  thst  the  defendant,  |n 
contracting  with  the  Dean  of  York  for  the  lease 
at  £7,200,  was  contracting  as  the  agent  for,  add 
on  behalf  of,  the  plaintiff:  as  evidence  of  ttiia 
fact,  and  upon  which  the  plaintiff  relied,  was 
the  following  letter,  written  by  the  defendant  to 
the  plaintiff: — 

.       .     "25th  April,  183S;' 

'^I  have  this  nnoming  settled  ' the  agreeme^it 
for  your  farm,  and  wish  you  to  brnig  me  the 
names  of  three  or  four  healthy  bpys,  of  frobi 
six  to  ten  years  old,  for  the  purpose  of  selecting 
those  to  be  put  iip  the  lease.^'  '     ' 

And  that  this  fact  being  ascertained,  the  de- 
fendant might  be  declared  a  trustee  of  the  lease 
and  farm  thereby  claimed  for  the  plaintiff,  sub- 
ject only  to  a  lien  thereon  for  the  £7,200  so  paid 
by  him  to  the  Dean  of  York,  and  on  payment  by 
the  plaintiff  of  that  sum,  with  interest,  and  all 
reasonable  expenses,  to  the  defendant,  the  lease 
should  be  assigned  to  the  plaintiff. 

The  defendant,  by  his  answer,  denied  tbe 
sgency  altogether,  ami  stated  that  be  was  in  com- 
munication with  the  dean  upon  tbe  subject  of  tbe 
lease  so  far  back  as  1 833,  but  bo  cootract  was 
entered  into  because  the  dean  was  not  then  in  e 
situation  tp  gr^nt  the  lease.  That  tbe  plaintiff 
was  a  perfect  stranger  to  the  defeodant  up  to 
1 8  35,  and  no  good  reason  coold  be  assigned  for 
his  taking  upon  himsdf  so  much  tiooble  to  ad« 
vance  the  plaintiffs  rateresi. 

Mr.  Jacobs  ibr  tbe  plaintiff,  said,  tlie  mm 
upon  the  evidence^  ahS^ocgh  it  bad  occi:p>W>i  t^ 
greater  part  of  three  daji,  seemed  lo  fcr.Vw  ^^ 
one  material  qoesdoo — vix.  whether,  ir  «  '•J^ 
action  in  which  the  dcfcBidiiit  ol<A.*rri  *   *    ^ 
Dean  of  York  a  lemt  cf  a  t^rm  jf  »  -  --^  ^ 


r 


tbe 


in 
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was  ading^  on  bekalf  of  himself  or  as  the  agent  of;  matters  of  hid,  h  maoe  hiaik  lael  duposel  ui  pn 
the  plaintiff.  The  prioe  contracted  with  the  Dean '  much  less  weight  to  the  asaerttoiis  eonfeynni  ■ 
for  the  lease  was  j£7,200.,  and  the  defendant'  his  answer,  than  the '  Court  would  be  othmi 
alleged  he  bought  it  for  himself  at  that  sura,  and'  disposed  to  do.  It  appeared  to  hiin«  ihs  icms 
afterwards  sold  it  to  the  plaintiff  for  j68,5u0  — !  of  the  letter  were  saoh  as  to  joalifj  Ikibn  i^ 
The  plaintiff  contended  he  had  employed  the  de-  suming  that  something  eUw  took  place  bvE^ 

what  the  defendant  stated.  He  thayght>  aia^ 
ing  to  the  whole  circumstanoes  of  the  <ll^il 
was  his  duty,  as  the  only  fair  method  el  aniiaf 
at  truth  and  justice,  and  to  dear  Che  chatMlsa 
the  parties,  to  send  both,  plaintiff  aad  dcUoi 
before  a  jury. 

His  Honour,  therefcwe,  directed  two  mmi 
I  St.  whether  on  the  2  ]  st  of  April, .  1 83^  a  na 
agreed  and  determined  that  the  defenddot  shoiui 
nesociate,  as  stated  in  the  biU,  wkh  bboty  tn 
indorse  special  matter  on  the  poika  i  saii  ^ai 
whether  it  was  agreed  between  the  pbiaiiff  td 
the  defendant,  that  the  defendant  sfaooU  pff" 
chase  of  the  Dean  the  lease  in  qoestidQtftl: 
agent  of  the  plaintiff.  AH  further  direcaaia  c 
be  reserved. 


fendant  to  obtain  the  lease  for  him,  and  that  he  had 
done  everything  in  his  power  to  conceal  from  the 
plaintiff  the  real  amount  he  had  paid  the  Dean. 
Although  the  defendant  denied  that  anything  re- 
sembling what  was  charged  in  the  bill  had  passed 
between  himself  and  the  plaintiff,  evidence  was 
produced,  from  the  defendant's  own  letters,  that 
much  more  had  taken  place  that  was  reconcileable 
with  the  plaintiffs  story,  than  defendant  admitted. 
—-There  was  a  material  distinction  between 
agency  and  trusteeship.  If  the  lease  had  been 
granted  to  the  defendant  as  the  trustee  of  the 
plaintiff,  then  some  writing  might  have  been  ne- 
cessary to  establish  such  a  relationship ;  but  the 
plaintiff  never  intended  the  defendant  to  be  his 
trustee,  and  therefore  no  memorandum  was  ne- 
cessary prior  to  the  lease  to  the  defendant,  as 
the  plaintiffs  agent,  for  up  to  that  time  omnia 
rite  acta^  and  no  objection  could  be  made  to  his 
proceedings.  The  agency  has  been  clearly  es- 
tablished. 

Mr.  Knight  Bruce j  for  the  defendant,  con- 
tended that  as  the  defendant  had  positively  de- 
nied the  agency,  the  plaintiff  must  make  out  an 


COURT  OF  EXCHEQUBll~/iiJif  3. 
Sittings  in  Banco,. 

Jen  KIN   V,   FfiNCK. 

PlBAOINO  PrOFBRT  of  CONVSYAKCE  hj/  tUft 

and  Release. 
This  was  a  action  of  trespass,  quare  clatA'* 


acreement,  he  is  driven  therefore  to  rely  upon    y      •.  r     j*     •  ' 

Se  letter  of  the  25th  of  April  1 835.  wMch  U  j-^'"'!'''  J"/.  ^'^&  7*"*'':  .^ 

deficient  in  every  thing  required  by  the  rules  of  I     j    ^   *  ^"  e^^t  p  ea  e    a  c  nveyance  ^ 
evidence  .nd  thi  .Utute  of  frauds.     It  defines'  '^^  "'«*  "^  *«  ^'"^  "«P'  •"  "^^  ' 


neither  estate,  interest,  price,  nor  person.  Cooth 
V.  Jackson^  6  Ves,  12. 

The  Vice-chancellor  said,  that  the  Statute 
of  Frauds,  had  nothing  to  do  with  the  case,  and 
that  the  only  question  was  simply  one  of  fact, ' 
whether  it  was  made  out  that  Singleton  under- ! 
took  to  act  as  the  agent  of  the  plaintiff  in  the' 
manner  stated  in  the  bill.     The  agreement  be- ' 
tween  the  parties  mentioned  by  the  plaintiff  was  * 
distinctly  met  by  the  defendant's  answer;  but 
there  was,   neverthe'ess,   such   strange   circum-' 
stances  connected  with  the  case,  that  he  durst' 
not  trust  himself  (as  it  was  not  his  duty)  to  con- 
sider how  the  fact  really  was.     In  a  case  in- ' 
volved  in  so  much  obscurity,  and  where  things 
stated  on  one  side  were  denied  oh  the  other,  he 
could  only  strike  a  balance  between  the  state- 
ments  that  were   made;    and   it   certainly   did 
appear  to  his  Honour  to  be  a  most  extraordinary 
thins  that  the  defendant  should  have  suffered  his 
mind  to  float  about  in  such  a  loose  state  with 
regard  to  matters  of  fact,  as  with  his  own  hand 
to  make  an  endorsement  of  the  contents  of  .a 
letter  he  had  written  totally  distinct  from  what 
they  really  were.     When  he  found  a  penon  of 
such  an  extremely  flexible  mind  with  regard  to 


cannel  coal,  which  mines  uuimately  beoe; 
vested  in  Lord  Balcarres,  under  whose  title  ^ 
defendant  claimed  the  right  to  dig.  The  pltf* 
tiff  demurred  by  reason  that  the  deeds  of  rtieat 
had  been  pleaded  without  profert. 

Mr.  Cowling  appeared  in  support  oTtSci^ 
murrer,  he  said  it  was  true  that  the  lease ' ' 
year  had  been  pleaded  to  have  effect  bj  ope 
of  the  statute  of  uses,  in  which  case  do  pn* 
need   be   made,  but  that  allegation  was  so 
applicable  to  those  deeds,  and  not  to  tbe  <]e«^ 
release,  which  were  set  up  by  the  pleis, 
would  be  taken  to  have  operation  at  comiQcn 
in  the  absence  of  such  an  allegation,  and  c 
therefore  to  be  brought  within  the  cu^iiu^ 
the  Court  by  profert.     This  doctrine  »« 
down  by  Mr.  Serjeant  Stephens,{a)  though 
learned  author  had  in  a  former  edition  J 
work  laid  down  the  contrary  rule,  and  KaJt 
stated  that  profert  was  necessary  aaikr 
cases. 

Lord  Abinger. — ^Ths^t  ahqws  the 
of  the  rule  which  excludes  the'  worb  of 
authors  from  being  cited  as.auUiflriliiS  ^ 
of  law.  '■  i 


u.^ 


'.  >  -^' 


.^ifci 


(a)  Stcpliens  on  Plcadlai^ 


Lam  Reports. 


SfiS 


Mr.  Cowling,  *^^ht  plaintiff  would  ako  rely 
n  earlier  books  for  this  position ;  as  i  Lilly  s 
Mtries,  136;  '2  Sand,  on  Uses  and  Trusts^  b  1  ; 
^ffreaon  v.  Morton,{b) 

Mr.  Addisoti^  for  the  defendant,  argued  that 

must  follow  necessarily  that  these  deeds  did 
perate  under  the  statute,  for  the  deeds  of  lease 
nd  release  were  all  to  be  taken  to  be  one  con- 
eyaoce,  snd  the  former  having  been  alleged  to 
ike  effect  by  thesUtute,  the  latter  would  be  in- 
iuded  therein.  BanfiU  v.  Lfiyh;{c)  Rea- 
.  Brookman  :(d)  Bolion  v.  the  Bishop  of  Car* 
th;{e)  Onslow  v.  Smith ;{/)  Stockman  v. 
^ampton,(^) 

June  16. 

Mr.  Baron  Aldbrson  pronounced  the  judg- 
«nt  of  the  Court  in  this  case,  and  observed 
lat  the  general  principles  on  the  subject  of 
rofert  are  laki  down  in  Dr.  Letifielafs  case, 
I U  Co.  92  a.) — ''It  is  a  maxim  in  the  law  that 

he  who  is  narty  or  privy  in  estate  or  interest,  or 
e  who  justifies  in  the  right  of  him  who  is  party 
r  privy,  pleads  a  deed,  although  he  who  is 
nvy  claims  but  parcel  of  the  or^nal  estate,  yet 
e  ought  to  shew  the  original  deed  to  tlie  Court ; 
id  the  reason  that  deeds  being  so  pleaded  shall 
3  shewn  to  the  Court  is,  that  to  every  deed  two 
lings  arc  requisite  and  necessary,  the  one  that 
be  sufficient  in  law,  and  that  is  called  the  legal 
trt,  because  the  judgment  of  that  belongs  to  the 
(Iges  of  the  law ;  the  other  concerns  matter  of 
ct,  hcil,  if  it  be  sealed  and  delivered  as  a  deed, 
id  the  trial  thereof  belongs  to  the  country. 
nd,  therefore,  every  deed  ought  to  approve  it- 
If,  and  to  be  proved  by  others :  approve  itself 
>on  its  shewing  forth  to  the  Court  in  two 
anuers;  first,  as  to  the  composition  of  the 
3rds  to  be  sufficient  in  law.  and  the  Court  shall 
dge  that;  secondly,  that  it  be  not  razed  or 
terlined  in  material  points  or  places  ;  and  upon 
at  also,  in  antient  times  the  judges  did  judge 
>on  their  view  the  deed  to  be  void ;  but  of  late 
nes,  the  judges  have  left  that  to  be  tried  by  the 
ry«  sciL  if  the  razing  or  interlining  was  before 
e  delivery ;  thirdly,  that  it  may  appear  to  the 
ourt  and  to  the  party,  if  it  was  upon  condition, 
nitatjon,  or  with  a  power  of  revocation,  &c.  to 
e  intent  that  if  there  be  a  condition,  limitation, 

power  of  revocation  in  the  deed,  if  the  deed  be 
*^h  or  if  there  wants  a  counterpart  of  the  in  den- 
re,  the  other  party  may  take  advantage  of  the 
ndition,  limitation,  or  power  of  revocation,  and 
<^^e  are  the  reasons  of  the  law,  that  deeds 
eaded  in  Court  shall  be  shewed  forth  to  the 
^urt.^  Lord  Kbnyon,  in  BanJIll  v.  Leigh,(h) 
amtained,  that  the  law  has  recognised  certain  ex- 

(^)  2  SauMl.  Bt^  0.  ■(g)%  Hen.  Black.  860. 

c)  8  Term  Rep.  671.         (/)  SI  Bos.  dc  PulL  SSi. 
id)  3  ib.  151.       ^)  cro*  Gar.  144.         (A)  Ante. 


ceptioDs  to  the  above  rtile.  Hn  Lofdshipilwn 
said — **  Pxofert  is  not  necessary  wbere  a  convey^ 
ance  to  uses,  or  a  feoffment  is  pleaded ;  and  I  only 
mention  these  two  instances  to  shew  that  it  is 
not  an  universal  rule :  othera  might  be  produced.'' 
So  Mr.  Justice  Heath,  in  Bolton  v»  the 
Bishop  of  Carlisle,  (i)  expressly  stated  :•-** 
*'  That  a  profert  is  not  necessary  of  a  cod<» 
veyance  deriving  its  effect  from  the  Statute  a{ 
Uses."  It  is  contended  that  the  present  case 
falls  within  one  of  Lord  Kenyan's  excap* 
tions.  The  reasons  for  dispensing  with  piofert 
in  those  cases  are  given  in  Stockman  v,  Ham^ 
ton^(k)  there  the  defendant  relied  on  a  deed  of 
covenant  to  stand  seised  to  uses,  of  which  ko 
neglected  to  make  profert ;  but  the  Court  held 
that  the  plea  was  good  without  making  profert 
of  the  deed.  A  bargain  and  sale  for  a  year,  or 
a  covenant  to  stand  seised  to  uses,  will  operate 
by  the  Statute  of  Uses  without  profert^  but  a 
release  on  the  contrary  operates  at  the  common 
law,  and  the  defendant  ^if  he  claims  under  such 
an  instrument)  must  make  profert  of  it. 

Leave  to  the  defendant  to  amend  his  pleas 
by  making  prof ert  of  the  release. 
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I  submit  to  the  mercy  of  ALmoBtT  Ood, 
vhose.hope  aloae  is  oar  strength. 


"^ 


■  ■  ■ 


^  ORIGINAL  ESSAY  ON  LIFE  AS- 
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COMPANIES;  embracing  a  Rbyibw  of 

ALL  the  fiNGLISH  COMPANIBS. 

Simply  Propbibtary  Companies. 

PROPRIBTARY  AND   MuTOAL   COMPANIES. 

SiMPLY  MtrruAL  Compakibs. 
Incorporatbd  Companies. 
Btf  a  GEirtLKtaAN  under  the  Bar. 


T  this  da  J,  when  policies  of  Life  Assur- 
ance are  so  very  generally  effected  for 
lilj  purposes,  and  in  spiinany  cases  form 
ubstantiid  part  of  the  sefarity  offered  by 

Vol.  ly. 


borrowers  to  lenders,  it  becomes,  we  thinks 
incumbent  on  every  student  of  the  law, 
whose  duty  it  may  hereafter  be  to  advise 
with  his  clients,  as  to  -the  method  or  neces- 
sity of  assuring,  and  the  selection  of  offices 
for  that  purpose,  to  acquire  some  general 
notions  as  to  what  Life  Assurance  is,  and  of 
the  principles  upon  which  Life  Assurance 
Companies  are  formed  and  act;  as  also, 
a  competent  knowledge  of  the  legislative 
enactments  and  legal  principles  which  go- 
vern courts  of  law  and  equity  in  their  deci- 
sions relative  to  the  subject  of  Life  Assur- 
ance. 

In  the  following  pages  we  purpose  to 
consider  this  subject  under  two  heads,  or 
divisions*  In  the  first  of  these  we  shall 
attempt  to  explain  the  principles  of  Life 
Assurance,  and  Life  Assurance  Companies, 
in  a  popular  and  general  manner,  avoiding 
alike  legal  and  mathematical  details,  the 
latter  of  which  we  shall,  of  course,  carefully 
exclude  throughout,  as  not  falling  within 
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the  province  of  lawyers  to  consider,  and 
being  therefore  unfitted  for  attention  in  a 
publication,  which,  like  the  present,  is  ex- 
clusively confined  to  the  legal  profession ; 
and  secondly,  we  shall  endeavour  to  state, 
simply  and  concisely,  the  law  of  Life  As- 
surance. 
The   great  end  which  every  indiyidual. 


who  assures  his  life  in  the  ordinary  manner,'  impoverished  and  unprovided  for. 


but  how  foolish,  nay,  how  wicked  nraslthat 
man  be,  who,  when  there  lies  open  to  him  i 
certain  and  secure,  and  less  troublesoae 
way  of  warding  off  the  evib  of  poTSfr, 
would  rather,  by  relying  on  ias  own  haka 
and  strength,  and  by  assuming  the  imp 
sibility  of  his  own  early  death,  risk  tbe 
chance  of  leaving  his    wife   and  childm 


has  or  should  have  in  yiew,  is  to  provide 
that  his  family  shall  not  be  unprovided  for 
in  the  event  of  his  unexpected  death — his  ob- 
ject is  to  equalize  the  duration  of  his  indi- 
vidual life,  so  far  as  the  savings  he  can  afford 
to  make  out  of  his  income  are  concerned, 
with  the  duration  of  life  of  the  bulk  of 
md.nkind  of  the  same  age  as  himself,  that  is, 
to  ensure  that  those  savings,  with  their 
accumulated  interest,  shall,  at  his  death, 
whether  it  happen  immediately,  or  at  a 
remote  period,  amount  to  the  sum^  which, 
were  he  to  attain  to  the  average  age  of 
mankind,  and  always  obtain  compound  in- 
terest for  his  money,  be  the  amount  of  his 
accumulated  savings  at  his  death. — A  Life 
Assurance  Company  is  a  body  of  men, 
who  form  themselves  into  a  society,  in  order 
to  accomplish  this  end. 

We  may  at  once  see,  that  the  bene  t  of 
Life  Assurance — that  is,  the  making  certain 
that  the  savings  of  an  individual  shall  be  of 
the  same  amount,  whether  he  die  sooner  or 
later — cannot  be  obtained,  except  by  the  co- 
operatipn  of  a  large  body  of  men :  for 
granting,  that  with  care  and  labour,  '  an 
individual  may,  so  long  as  he  lives,  and 
continues  to  lay  by  a  portion  of  his  property, 
contrive  to  make  his  money  yield  interest 
upon  interest;  yet,  as  he  cannot  provide 
against  the  abrupt  termination  of  his  life, 
it  is  impossible  for  him  to  ensure  for  his 
family  a  certain  amount  of  provision  at  his 
death — the  result  alone  can  shew  whether 
they  will  be  competently  provided  for,  or 
left  ill  a  state  of  destitution. 

Should  he  perchance  live  to  be  an  old 
man,  the  requisite  amount  might  be  secured, 


The  benefits  of  Life  Assurance  can  be 
attained  to  by  combined  nambers  in  tkii 
manner.  In  a  society  or  body  of  indlTi- 
duals  of  the  same  age,  some  will  be  fmod 
to  live  for  longer,  and  others  for  slton^: 
periods ;  by  observing  these  periods  wiili 
attention,  the  average  duration  of  the  \ire» 
of  all  the  members  of  the  body  may  be 
ascertained ;  and  this  being  discovered,  it 
follows,  that  if  each  member  subscnbea 
equally  to  the  general  funds  of  theSocietr, 
the  exact  value  at  his  death  (on  the  assump- 
tion that  he  will  live  the  average  period,) 
of  the  payments  made  by  him  may  likevbe 
be  ascertained,  and  the  Society  may  witb 
safety,  and  without  fear  of  insolveocj,  un- 
dertake to  return  to  his  representatives  at  bi? 
death,  whenever  it  may  really  occar,  tbe 
amount  or  value  so  ascertained. 

In  addition  to  this  power  of  ascertainii^ 
the  average  duration  of  life,  which  is  t» 
foundation-stone  of  the  system  of  life  Abrt 
ranee,  and  can  only  be  relied  and  acted  opn 
in  cases  where  a  large  number  of  pen<m$  ^ 
concerned,  a  Society  or  Company,  part  d 
whose  professed  business  it  always  is  ^^ 
make  the  most  of  its  fnnds,has  manygreatt? 
opportunities,  both  by  reason  of  the  smoaat 
of  property  concerned,  the  absence  of  delaf 
in  making  investments,  and  the  entire  rpga- 
larity  of  its  proceedings,  of  procaring  bolk 
a  high  rate  of  interest  and  intaest  op^A 
interest  than  has  a  single  persoo,  vIk^ 
sayings  are  usually  small,  and  whose  teo- 
ness  or  pleasure  must  often  be  an  obtv^ 
to  his  attending  to  his  private  afiuis  viA 
the  requisite  care  and  punctualify. 

A  Life  Assurance  ComptBOf,  ^»  '^  ^ 
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3ost  primitive  form  maj  be  considered  sim- 
]y  as  a  species  of  Savings  and  Investment 
ociety.  Each  of  the  members  of  which 
laces  under  the  controul  of  certain  officers 


parts  of  this  article  we  shall  make  use  of 
these  technical  words,  in  lieu  of  the  terms 
in  which  we  have  hitherto  spoken.  Life 
Assurance  Companies,  with  reference  to  the 


ppointed  by  the  body  a  portion  of  his  pro-  different  schemes  or  methods  of  their  forma- 


lly or  income,  the  Society  agreeing  that 
is  representatives  shall  at  his  death,  when- 
er  it  may  occur,  receive  a  sum,  which, 
ere  he  to  arrive  at  the  average  age  of  man- 
nd,  would  be  equivalent  of  the  payments 
ade  by  him,  and  their  accumulations  at 
mpound  interest.  This  primitive  view  of  a 
fe  Assurance  Company  very  nearly  resem- 
» the  plan  of  some  of  the  Societies  of  the 
esent  day ;  but,  partly  in  order  to  avoid 
e  practical  difficulties  which  might  occur 
a  Company  of  this  nature,  in  the  event  of 
i  deaths  of  any  of  the  members  before  the 
ids  of  the  Society  should  be  of  sufficient 
loant  to  satisfy  claims  upon  them,  and 
rtly  also  owing  to  the  speculative  motives 
projectors  of  Companies  of  this  kind,  we 
d  that  a  large  majority  of  existing  Socie- 
i  are  Joint  Stock  Companies,  possessed  of 
^c  subscribed  capitals,  which,  although 
p  operate  as  guarantees  for  the  liquidation 
the  claims  of  deceased  members,  yet,  as 
y  at  the  same  time  exhaust  a  large  por- 
I  of  the  funds  subscribed  by  the  latter, 
f  considerably  diminish  the  amount  which 
Society  could  otherwise  afford  to  return 
he  representatives  of  those  members, 
before  considering  in  a  more  practical 
iner  the  plans  upon  which  Life  Assu- 
me Companies  are  at  the  present  day  con- 
ited,  it  may  be  as  well  to  mention  that 
members  who  subscribe  to  the  funds  of  a 
lety  of  this  nature  for  the  sake  of  securing 
burnous  advantages,  are  usually  termed 
assured  ;  the  subscriptions  paid  by  them 
!  acquired  the  technical  name  of  pre- 
ms;  the  instrument  by  which  the  Society 
uptakes  to  restore  to  the  representatives 
deceased  member  the  sum  previously 
ed  upon,  is  the  policy  of  assurance;  and 
lum  agreed  to  be  restored  is  the  assurance 
ey,  or  sum  assured.    In  the  subsequent 


tion  and  constitution,  are  threefold.  There 
are  three  distinct  kinds  of  Companies,  which 
are  technically  known  as  Simply  Proprietary 
Companies,  Proprietary  and  Mutual  Com- 
panies, and  Simply  Mutual  Companies; 
perhaps  a  fourth  kind  might  be  added  to 
the  list,  as  the  three  oldest  Companies  in 
existence  obtained  charters  of  incorporation, 
and  in  lieu  of  having  a  proprietary  body 
are  Corporations.  To  the  consideration  of 
each  of  these  kinds  of  Societies  we  shall 
now  proceed  in  its  order. 

1st.  A  Simply  Proprietary  Company  is 
a  Joint  Stock  Company,  created  in  the  or> 
dinary  manner  by  the  issue  of  a  large  number 
of  shares,  the  nominal  value  of  which  varies 
in  the  different  Companies  from  ^10.  to 
£100. ;  it  seldom,  however,  happens  that 
the  full  value  of  each  share  is  paid  up  by 
the  holder  of  it.  In  the  first  instance  a  de- 
posit only  of  j62.  £5.  or  ^10.  is  required 
of  him,  but  in  cases  of  emergency  he  is 
liable  to  be  called  upon  for  the  full  nominal 
value.  The  capital  or  joint  stock  which  is 
provided  in  this  manner  is  invested  by  the 
managers  of  the  affairs  of  the  Company  on 
some  good  security ,  generally  in  the  purchase 
of  stock,  which  is  thenceforth  to  be  the  gua- 
rantee for  the  payment  to  the  representatives 
of  deceased  policy  holders  of  their  claims 
upon  the  Society.  After  a  sufficient  guaran- 
tee fund  has  thus  been  provided,  the  Com- 
pany proceeds  to  the  actual  transaction  of 
assurance  business  by  issuing  policies,  by 
which  it  undertakes  in  consideration  of 
premiums  to  be  paid  by  persons  assuring 
their  lives,  to  pay  to  their  representatives 
stated  sums  ascertained  from  the  assumed 
average  duration  of  human  life,  according  to 
the  data  of  mortality  in  u-  e  by  the  Com- 
pany. The  leading  feature  that  distinguishes 
the  Simply  Proprietary  Companies  from  the 
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kind  we  Bhall  next  consider,  is,   that  the 
former  in  no  case  restore  to  the  representa- 
tives of  the  assured  a  larger  sum  than,  that 
agreed  upon  in  the  policy,  not  even  should 
the  amount  of  premiums  received  from  all 
the   assured    prove   by    experience    to    be 
doubly  or  trebly  too  much  to  answer  all 
claims  on  the  Society.     And  although  it  can 
seldom  happen  that  the  exact  premiums  to 
be  charged  can  be  computed  with  sufficient 
precision  to  avoid  the  accumulation  of  a 
large  surplus  fund,  yet  the  whole  of  this  sur- 
plus is  retained  by  the  Company  for  its  own 
use,  and  is,  together  with  the  interest  arising 
from  its  capital,  divided  among  the  share- 
holders under  the  several  names  of  bonus 
and  dividend.    In  this  kind  of  Company 
there  are  two  classes,  viz. — the  proprietors 
and  the  assured  to  be  benefited^  and  it  is  not 
unreasonable  to  expect,  a&the  fact  really  is^ 
that  the  proprietors,  who  were  the  first  ori* 
ginatorq  and  projectors  of  the  undertaking, 
and.  who  actually  disbursed  their  money, 
and  ran  the  risk  of  losing  it  entirely  in  the 
event  of  several  deaths  happening  in  the 
class  of  assured,  before  the  amount  of  premium 
paid  by  them  should  be  sufficient  tp  answer 
the  claims  of  their  representatives,  should 
have  contrived  to  have  retained  for  their 
exclusive  benefit  all  the  surplus  remaining 
after  satisfying  the  exact  legal  demands  of 
their  creditors.     Had  it  not  been  for  com- 
petition and  the  gradual  acquisition  of  know- 
ledge, relative  to  the  subject  of  Life  Assur- 
ance, induced  by  its  increasing  importance, 
and  aided  by  past  experience,  most  probably 
in  every  case  of  Proprietary  Companies  the 
proprietors  would,  up  to  the  present  time, 
have  continued  to  retain  for  their  own  use 
the  whole  of  the  profits  arising  from  the 
overcharge  which  for  the  sake  of  security  is 
usually  made  in  the  original  calculation  ofj 
premiums.    The  following  Companies,  with 
the  exception   of  the  British  Commercial, 
and   London  Life  Association,  which  by 
having  two  rates  of  premium,  are  at  once 
Simply  Proprietary,  and  Proprietary  and 


Mutual,  and  of  the  Royal  Excluuige,  and 
London  Assurance,  which  in  lieu  of  a  pro- 
prietary body  tare  incorporated,  are,  vebe- 
lieve>  the  only  Simply  Proprietary  Con^ 
nies,  viz.-r-the  Pelican,  Sun,  Globe,  AUmb, 
British  Commercial,  Asylum,  London  \k 
Association,  London  Assurance,  Royal  Ex- 
change, Westminster,  Promoter,  and  W« 
of  England. 

As  to  the  Proprietary  and  MotQilC<»&- 
panics,  the  scheme  of  which  we  are  nov  to 
consider,  they,  like  the  Simply  Proprietv? 
Companies,  are  Joint  Stoek  Compuiot 
having  the  guarantee  of  largje  sabscnbed 
capitals,  but  they  differ  from  die  latter  iaas- 
much  as  the  Proprietors  do  not  retaia  &r 
their  exclusive  benefit  the  whole  of  the  pro- 
fita  arising  from  the  premiums  paidbjtk 
assured — their  plan  is  to  divide  a  oeruia 
proportion  of  their  profits  among  the  dttf 
of  assured  at  stated  intervals,  the  axoooatto 
be  so  divided,  and  the  period  of  makiogtlie 
divisions^  vary  in  difiEerent  offices,  geoenllj 
speaking,  the  Proprietary  retains  t«o-thir2i 
for  itself,  and  sets  apart  the  other  one-diud 
for  the  assured,  by  adding  to  the  sun  ts- 
sured  by  each  existing  policy  a  iurther  833 
which  shall  be  equal  at  the  death  of  tk** 
sured  to  the  present,  value  of  his  share  i> 
the  one-third  part  of  the  profits,  tho^^ 
some  Societies  have  recently  adopted  al^^ 
thod  of  applying  the  shareof  profits,  (ff» 
it  is  more  generally  termed  the  boons,  ^ 
each  policy  holder  at  his  option  is  tbr 
reduction  of  the  amennt  of  premioms  ta^ 
paid  by  him  in  future.  The  periods  at  wiii 
these  divisions  of  profits  are  made  acc^ 
the  assured  are  usually  at  the  end  of  eTe.7 
five,  seven,  or  ten  years;  so  that  if  ap>^7 
bolder  dies  at  any  time  in  the  interral  K< 
tween  two  divisions  of  profits,  le  is  os*; 
entitled  to  share  in  them  up  to  the  dij^- 
the  last  division,  and  not  up  to  the  dects^ 
We  could  wish  that  it  were  practiciMf'* 
divide  profits  annually,  as  •  dsNiV  j"^ 
would  be  dealt  out  with  a  milt  ereahtf^ 
to  all  the  assure^j  fradmrAHtH^^ 
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would  be  incurred  by  the  actimiy  and  other 
officers  of  die  Company,  we  ctfnnot  admit 
that  the  phn  of  dividing  profits  or  boonees  an- 
nually, or  at  other  short  intervak,  could  not 
be  more  extensively  adopted  both  with  safety 
and  advantage.  In  the  scheme  of  Proprie- 
tary  and  Mntnal  Companies,  fhe  assured 
gain  many  more  advantages  than  they  do  in 
the  Simply  Proprietary  Companies,  'btit 
they  are  still  great  losers,  for  ^  large  portion 
of  their  deposits  or  premiums,  or  in  other. 
words,  of  their  property,  is  swallowed  irp  in 
paying  the  hire  of  a  guarantee,  which  in  -no 
case,  that  has  occurred  up  to  the  present 
day,  has  been  sfctually  recfuired,  «nd  which, 
u  past  experience  goes  to  |ireve,  must  in 
every  case  etoept  perhaps  vHt  the  first  forma- 
tion of  die  Coftipany,  or  in  the  improbable 
sontingejicy  oftiie  occurrenoet)f  a  devastat- 
ing plague  «or  pestilence,  be  'a  motH  useless 
ind  at  the  same  time  most  expensive  incum- 
brance* Before  proceediug  to  mention  the 
Simply  Mutual  Companies  which  contrive 
to  grant  assurances  without  incurring  the 
expense  of  a  paid  Proprielory,  we  may  in 
urtheranoe  of  our  olgect  mention  that  the 
acre  impoitAut  Proprietary  and  Mutual 
3ompanaes  ia  eiiateuce  aM  the  Rock,  Union, 
Bcononuc,  Provident,  Eagle,  ImpeHal, 
Itla^  British  Comksercial,  Guardian, 
3rown,  National,  University,  Clerical,  Me- 
tical  and  General,  Law  life,  Legal  and 
General,  York  and  North  of  Engfand, 
?alladium,  Australasian,  Colonial  and  Ge- 
tend,  Alliance,  tec.  Several  more  might 
«  added  to  the  list,  as  most  of  the  re- 
ently  [formed  Societies  have  adopted  the 
Proprietary  and  Mutual  scheme. 
A  Simply  Mutual  Company  is  con- 
tracted, and  conducts  business  on  principles 
lost  assuredly  more  in  accordance  with 
lose  which  a  person,  having  only  general 
otions  of  the  objects  to  be  attained  by  Life 
.ssurance  would  lay  down  as  data  for  the 
>rmatio&  of  a  life  Company  than  either  of 
le  kinds  we  have  hitherto  noticed.  In  a  So- 
ety  of  *tbia  apecies  thare  is  no  Proprielaryl 


land  no  subscribed  capital,  th^  funds  of  tlie 
Company  are  formed  simply  atid  entirely  of 
the  premiums  received  from  the  assured,  and 
these  funds  in  some  manner  or  other  in  every 
case  find  their  way  back  again  into  the 
pockets  of  deceased  policy  holders  or  their 
representatives,  for  although  in  the  first  in- 
stance the  Society  assures  to  an  individual 
member  an  amotrat  which  is  fixed  and  spe- 
cified by  the  policy,  yet  all  the  profits  which 
may  arise  from  the  originally  too  high  rate 
of  premium  charged,  or  from  other  causes, 
are,  after  deductingthe  necessary  expences  of 
management,  that  is  the  salaries  and  fees  of 
offioers,  house  rent,  ftc,  returned  as  bonus  to 
the  assured.  It  has,  however,  been  con- 
sidered advisable  in  Companies  of  this  nature 
to  set  apart  a  considerable  portion  of  the 
gross  amount  of  their  receipts  as  a  reserve  or 
guarantee  fund  to  be  applied  to  in  cases 
of  cKiergency  only.  When  this  fund  has 
been  provided,  a  Company  of  this  nature, 
if  the  divisions  of  its  profits  are  conducted 
in  a  ftir  /and  equitable  matoner,  has  all  the 
advantages  with  none  of  the  disadvantages 
of  either  of  the  kind£(  of  Societies  to  which 
we  have  hitherto  alluded.  The  great  ques- 
tion which  arises  in  all  Mutual  Companies 
is  the  manner  and  the  times  at  which  its  pro- 
fits shall  be  divided — ^the  nearer  die  times  of 
division  approach  to  one  anoth^t  the  more 
fttr  and  equitable  will  it  be  for  the  whole 
body  of  the  members-— and  the  longer  are 
the  intervals  that  elapse  between  each  pe- 
riod the  more  will  some  few  of  the  body  be 
benefited  at  the  expense  of  the  majority, 
for  in  the  latter  case  the  benefits  will  not  be 
nearly  so  equally  distributed  among  the 
Members ;  some  who  have  the  good  luck  to 
live  may  be  only  one  day  longer  than  others, 
may,  and  many  cases  actually  do,  for  pre- 
cisely the  same  amount  of  premiums  paid, 
secure  to  their  representatives  a  return  doubly 
or  trebly  as  large.  The  Equitable  Society 
which  stands  out  prominently  from  the  herd 
of  Life  Companies,  and  is  certainly  the 
leading   Company  of  the  purely   Mutual 
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kind,  has  devised  a  method  of  dividing  its  ri  insomuch  as  all  the  profits  are  divided iiwig 


profits,  which,  however  beneficial  it  may  be 
to  a  select  few,  is,  we  do  not  hesitate  to  as- 
sert, most  inequitable  to  the  entire  body  ;  at 
the  same  time  that  this  Company,  like  every 
Life  Society,  has  the  professed  object  of 
providing  against  the  uncertainty  of  human 
life  :  the  ground-work  of  its  method  of  di- 
viding profits  is   the  uncertainty  of  life. 

An  individual  member  must,  to  entitle  his 
representatives  to  share  in  any  bonuses  de- 
clared by  the  Society,  overlive  a  vast  number 
of  the  other  members.  He  must  become  one 
of  the  5000  oldest  policy  holders  before  he 
can  secure  a  return  of  any  part  of  that  extra 
premium  which  he  may  for  years  have  been 
induced  to  pay,  in  the  hope  that  his  family 
would  ultimately  be  benefited  in  a  degree 
proportional  to  the  overcharge  made  upon 
himself. 

We  have  already  pointed  out  the  practical 
difficulties  which  occur  in  the  establishment 
of  a  Simply  Mutual  Company,  but  at  the 
same  time  we  hope  we  have  made  evident 
how  great  are  the  advantages  attendant  upon 
a  Society  of  this  kind  when  actually  formed, 
and  when  a  just  method  of  dividing  its  pro- 
fits has  been  incorporated  into  its  scheme. 
In  the  case  of  the  Mutual  Assurance  Com- 
pany which  was  established  a  few  years 
back,  the  Directors  met  the  want  of  a  sub- 
scribed capital  by  each  subscribing  a  part  of 
his  private  property  to  a  general  fund,  which 
was  to  constitute  a  guarantee  for  the  pay- 
ment of  policies  falling  in  before  the  amount 
of  premiums  received  should  of  themselves 
be  sufficient  for  the  purpose.     We  believe 
that  there  has  not  yet  been  occasion  to  apply 
to  this  fuQd,  and  it  is  hardly  likely  that  now 
when  the  Society  has  acquired  considerable 
stability,  and  transacts  a  fair  amount  of.  bu- 
siness, that  resort  to  it  will  be  found  neces- 
sary.   The  chief,  and,  we  think,  all  the  Com- 
panies of  the  Mutual  kind  are  the  Equitable, 
Mutual,  Norwich  Union,  and  London.  Life 
Association.    The   Amicable    is    generally 
classed  among  Companies  of  this  kind,  and 


the  assured,  it  may  fairly  be  cousidefeda 
Mutual  Company,  but  the  oonstitutioa  of 
the  Amicable,  which  is  the  oldest  Life  Coo- 
pany  in  existence,  is  somewhat  peculiar  ;iii$ 
a  Corporation  in  which  each  of  the  aavni 
becomes,  on  efiecting  an  assurance,  a  nenbe 
of  the  corporate  body,  and  in  that  »fwijj 
entitled  to  certain  shares  iq  the  corpontt 
property,  which  is  formed  from  the  pieimiBs 

received. 

An  objection,'  though  of  a  compantiTelT 
trivial  nature,  is  frequently  made  toConpa- 
nies  of  the  Mutual  kind.  It  is  said,  a»l 
with  truth,  we  admit,  thai  a  Mutual  Coa- 
pany  is  a  Partnership,  and  that  an  isdlTi- 
dual,  by  assuring  his  life,  becomes  a  ptrtoer 
in  the  undertaking,  and  as  such  incurs  pin- 
nership  liability  to  the  whole  amooat  of  bis 
private  property.  Now,  this  liabiliQr  exteads 
only  to  contracts  entered  into  by  the  Cosh 
pany  with  third  persons ;  for  puttii^  ask 
other  considerations,  it  is  expressly  provided 
in  every  well  prepared  policy,  that  the  «• 
surance-money  shall  be  payable  oalyoHtof 
the  funds  of  the  Society,  that  is,  in  the  case 
of  Mutual  Companies,  out  of  the  premioss 
and  their  accumulations,  and  that  in  do  ct« 
the  private  property  of  the  member  shall  k 
liable  to  satisfy .  the  demands  of  policy- 
holders. Now,  while  a  Company  of  tb 
nature  is  in  its  mere  infancy,  and  is  ooo- 
pleting  its  arrangements  for  the  porcfaiseor 
renting  of  a  house  of  business,  and  entcwj 
into  engagements  of  a  similar  kind,  »b< 
slight  weight  might  be  possibly  attacbed  w 
the  objection  to  which  we  have  aUuded,  1«J 
certainly  whjen  a  Company  is  fkirly  estt^ 
lished,  and  its  business  is  increesii^  diiij, 
the  bugbear  of  partnership  liabilitv  may  ^ 
treated  as  a  phantom  and  dismissed  ^ 
contempt. 

We  lately  happened  to  take  vp  the  ^ 
minary  prospectus  of  a  Company  whicfc, « 
understand,  is  now  in  the  coone  of  form*- 
tion.  The  Proprietors  of  this  OonfWJS***' 
as  .ooe  of  their  objects  the  wiSm%  tog^ 
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tbe  Proprietary,  Proprietary  and  Mntual,  and 
Matual  8chem€8  of  assurance,  and  antici- 
pate that  the  amonnt  of  business  which  they 
expect  to  transact,  by  adopting  these  three 
methods,  will  have  the  effect  of  diminishing 
the  costs  of  management  on  each  of  these 
classes  of  assured.  Not  knowing  the  pros- 
pects  of  this  Society  as  to*  business,  we  can- 
not pretend  to  foretel  the  result  of  these  an- 
ticipations of  the  founders ;  but  for  many 
reasons  we  think  that  the  plan  of  embracing 
in  one  Coinpany  all  the  known  schemes  of 
Life  Assurance  is  far  from  bad,  and  we  only 
feel  astonished  that  it  has  not  before  been 
thought  of  and  adopted.  There  was  another 
wint  which  we  noticed  in  this  prospectus, 
vhich  we  do  not  recollect  to  have  observed 
ilsewhere.  The  Company  expresses  its  in- 
ention  of  paying  bonuses  (which,  by  the 
TOv,  are  to  be  declared  triennially)  in  ready 
noney,  in  cases  where  the  assured  are  desir- 
His  of  receiving  the  amount  instead  of  re- 
erving  it  for  the  benefit  of  their  representa- 
ives.(l)  Both  these  plans,  namely,  the  mak- 
ng  triennial  divisions  and  paying  bonuses  in 
eady  money,  instead  of  calculating  their 
titure  value  and  adding  reversionary  sums 
0  the  policies,  are  we  think  equitable  and 
dvisable,  and  worthy  of  the  attention  of 
^mpanies  in  exisitence. 
The  rivalry  and  emulation  which,  owing 
)  their  increased  numbers,  have  sprung  up 
inong  Life  Assurance  Companies,  fully  ac- 
9unt  for  the  various  methods  of  effecting 
olicies,  which  are  at  present  held  out  as  in- 
ucements  to  assure.  We  find,  by  looking 
arsorily  over  the  prospectuses  of  the  esta- 
lisbed  Companies,  that  an  individual  may 
IFect  an  assurance,  either  in  the  usual  man- 
^^9  by  paying  stated  sums  annually,  or  by 
36  large  payment  in  cash,  or  by  payments 
hich  are,  at  his  option,  to  increase  or  de- 
cease as  he  advances  in  life,  besides  these, 
ther  methods  of  payment  of  premium  have 
3en  devilled  which,  although  they  may  be 

(1)  This  is  no  new  feature.    T&c  **  Guardian**  pay 
muses  in  nady  money.— -SnxTOB. 


of  avail  under  particular  circumstances,  are 
not  ordinarily  made  use  of,  and,  therefore, 
need  not  be  mentioned  in  this  place. 

We  have  thus  attempted  an  explanation  of 
the  schemes  adopted  by  the  various  Compa- 
nies to  give  effect  to  the  benefits  of  Life 
Assiuraiice;  but,  before  quitting  this  branch 
of  our  subject,  it  may  be  as  well  to  mention 
that  the  greater  part  of  Companies  of  this 
nature  do  not  confine  their  operations  simply 
to  tlic  business  of  Life  Assurance.  Many 
of  them  deserve  rather  the  name  of  Life 
Contingency  Societies,  as,  in  addition  to 
'  <Trantinor  assurances  for  lives  and  for  terms 
of  years,  (i.  e.  assuring  a  sum  to  the  repre- 
sentatives of  an  individual  in  case  of  his 
death  occurring  within  a  specified  number 
of  years),  they  also  grant  Life  Annuities, 
both  present  and  deferred,  and  endow  chil- 
dren. Some  few  also  are  Reversionary  In- 
terest Companies,  purchasing  almost  every 
species  of  property  depending  upon  the  dura- 
tion of  human  life,  and  the  survivorship  of 
one  individual  over  another.  The  greater 
number  of  Companies  of  the  better  6lass, 
however,  object  to  granting  present  Life 
Annuities,  as  it  has  been  found  that  they 
cannot  with  safety  compete  with  the  Govern- 
ment Tables  of  Annuities ;  that  is,  Govern- 
ment for  the  same  consideration  will  grarit 
an  annuity  of  larger  amount  than  a  private 
Company  can  afford  to  do.  In  many  other 
respects  too  present  annuity  l>usiness  is  con- 
sidered to  be  of  a  hazardous  and  unprofit- 
able nature.  Wliile  alluding  to  Life  Annui- 
ties in  connection  with  Assurance  Companies, 
.'  we  cannot  avoid  pointing  out  to  those  persons, 
'who,  to  obtain  a  large  return  for  their 
'money  will  risk  the  loss  of  their  capital, 
the  fact,  that  there  is  a  Company  *  in  the 
Metropolis  which  for  every  £100.  paid  by  a 
person  aged  30,  will  grant  him  a  life  annuity 
of  £Si  while  the  same  individual  by  assur- 

♦  A  (so  called)  **  Independent  Office  Wcstivard.;' 
We  understand  that  this  advantageous  method  qf 
investment  has  been  the  subject  of  remark  by  a  eon- 
temporary,  (the  Quarterly  Review,  we  think,)  but 
hare  not  seen  the  article. 
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ing  his  life  at  Uie  rate  of  11  los  per  cent, 
may  secure  to  his  representatives  the  return 
of  the  consideration  money  paid  for  his  an- 
nuity, that  isy  he  may  invest  his  money  at 
J66.  5s  per  cent,  interest,  the  only  condition 
being  that  his  capital  is  not  returnable  till 
his  death.  We  leave  our  readers  to  draw 
their  own  conclusions  as  to  the  stability  of 
an  office  which  can  hold  out  such  an  induoe- 
ment  as  this.  It  would  be  an  insult  to  their 
understandings  to  comment  on  the  facts 
we  have  stated. 

We  cannot  conclude  this  division  of  our 
subject  without  alluding  to  the  custom  of 
allowing  commission  to  solicitors  or  other 
agents  paying  premiums  on  policies,  (a  prac- 
tice with  the  existence  of  which  doubtless 
most  of  our  readers  are  well  acquainted),  it 
is  customary  with  almost  all  the  established 
Companies,  (the  Amicable,  Rock,  and 
Equitable  being  we  believe  the  only  excep- 
tions) to  allow  to  a  solicitor  a  per  centage  of 
£6.  per  cent  on  the  amount  of  premium  he 
pays  to  effect  or  keep  up  )iis  client's  po- 
licy, that  is,  tlie  Company  in  those  cases 
wherejan  agent  is  employed,  makesadis-; 
count  of  £5.  per  cent  from  its  published 
premium,  and  gives  or  rather  pays  this  dis- 
count to  the  agent  for  his  loss  of  time  and 
trouble.  This  practice  has  been  mostuni-' 
versally  and  energetically  decried  by  wri^ 
ters  on  the  subject  of  Life  Assurance,  most 
of  whom  by  the  way  are  theoretical  and  not 
practical  men,  and  have  in  our  opinion  con- 
sidered their  subject  with  hardly  sufficient 
attention  to  facts.  They  object  that  com- 
mission being  sometimes  demanded,  and 
in  other  cases  not:  Those  of  the  assured 
who  employ  agents  pay  a  lower,  and  those 
who  act  for  themselves  pay  a  higher  rate  of 
premium  for  exactly  the  same  benefits,  and 
that  persons  transacting  their  own  business 
are  virtually  made  to  pay  the  wage»  of  the 
servants  of  other  persons,  because  an  over- 
charge is  made  on  the  entire  body  in  order 
to  provide  funds  for  the  payment  of  fees  to 
the  agents  of  a  few  individuals  only.    It  is 


said  that  wer»  commission  to  be  sBani  k 
nocftse,  but  the  entire  prc^omcbiiiipdia 
its  pablisbed  tables  always  received  by  die 
Company,  it  would  be  able  to  make  a  Isj^ 
division  of  profits  among  the  whole  boifJ 
the  assured,  and  so  restore  the  origiail  am- 
charge,  among  all  of  them  in  a  juit  aii 
equitable  manner. 

We  admit  that  there  is  coondenbktndk 
in  these  objections  in  |>rtiicijpls,a&d  we  AM 
be  the  first  to  oppose  the  preseni  systBB,dk 
we  consider  it  to  wori^  injustice  to  aayolat 
in  practice ;  but  we  submit,  iMt,  Thatagnft 
must  be  paid  for  their  labour  in  some  i^ 
or  other,  and  that  this  haviog  heea  tk  n- 
cognized  method  of  payment  &r  maaf  j«ifi 
pasjt,  clients  would  grumble^  and  not  intkoK 
reason,  were  solicitors  to  commence  tk  pne- 
tice  of  sending  in  a  bill  of  ooets  eveiy  ttm 
they  paid  a  premium:  and  2od]y,  We«f 
that  past  experience  has  proTed  that  ik  d«- 
duotion  made  by  any  one  Company  jroo  fk 
entire  premiums  received  byittopaycenafr 
sion,  in  cases  where  it  is  demanded,  dotf»< 
amount  in  the  whole  to  more  than  J^.<r 
at  the  utmost  JfSL  per  Cjsnt. ;  an  timamAm 
very  trivial,  that  we  think  the  pdUic  wsiU 
rather  put  up  with  tba  sBppqsad  gnetasQ^ 
than  allow  thjat  their  advisers  and  ibamBtm 
should  suffer  from  the  apsojanos  ui 
trouble  jpf  making  out  and  f^jiag  pet? 
bills  of  costs.  However,  as  it  is  alwajs  ov 
wish  to  remedy  anything  which  has  sni 
the  colouring  of  an  abase,  or  iigsstios,  v< 
submit  to  the  conaideratiop  of  the  msas- 
gers  of  Assurance  Companies,  whether  i 
might  not  be  advisable  to  allow  coamisH* 
to  every  person,  whether  principal  or  igA 
paying  in  premiums,  even  i(  to  do  tUSfit  ^ 
necessary  to  increase  nominally  the  umm^ 
of  premiums  in  their  pubUshad  tsMas  It 
being  of  course  understood,  that  ail 
making  payments,  are  to  ntm  At 
sion  allowed  for  their  own  use,  liA  m^t^ 
compence  for  their  own  l^M9U  ^  ^ 
readily  be  seen,  that  the  ^ctiiil  ifflf'^  C^ 
such  it  be)  of  the  pretept 
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e  completdy  avoided,  while  «t  the  Mme 
me,  solicitors  would  receive  their  doe  pay- 
lent,  and  clients  would  not  be  haraased 
ith  the  eontinoal  reoaTzence  of  bills  of 
osts. 

Our  next  paper  on  the  svbject  of  Life 
Lssarance  will  be  confined  ezclasivelj  to 
igal  considerationsi  more  particnlarlj  with 
iference  to  the  statute  14  G.  III.  c.  48. 
ad  the  cases  decided  upon  it,  and  the  doe- 
ines  of  Courts  of  Law  and  Equity  respect 
ig  the  transfer  of  Life  Policies. 

PROBLEM  XXV.  VOL.  IV. 


Dbtisis. 

What  is  the  law  upon  this  sulyect,  as  it  sp- 
ies to  Wills  executed  upon  or  subsequently  to 
te  first  of  January  1838?  (1) 


TO  THB  SDITOR  €9  THA  LEGAL   GUIDB. 

Sir, — I  beg  to  forward  you  a  Supplement  to 
.  A/s  Answer  to  Problem  IX.  Vol.  4,  hopiog 

will  meet  with  your  approbation. 

I  have  been  much  pleased  with  the  discus- 
ons  which  have  lately  appeared  in  the  columns 
;  your  very  valuable  worlc ;  and  as  I  sometime 
nee,  for  my  own  smuseroent,  wrote  one  on  the 
busbaud's  liability  on  his  wife's  contracts,*'  it 
my  intention,  as  soon  as  convenient,  to  trans- 
ibe  it  and  send  to  you,  in  order  that  yoii  may, 
you  think  proper,  insert  it  in  the  Legal  Guide. 
I  am.  Sir,  yours,  most  obediently, 

C.  B. 


SUPPLEMENTARY  ANSWER  TO 
PROBLEM  IX.— Vol.  4.(a) 

What  acts  amoant  to  a  private  nuisance? 

A  private  nuisance  may  be  defined  to  be  any 
ing  done  to  the  hurt  or  annoyance  of  the 
ids,  tenements,  or  hereditaments  of  another, 
I  Bl.  Com.  216). 

Private  nuisances  are  of  two  sorts ;  namely, 
Sach  as  affect  corporeal  hereditaments;  2. 
]ch  as  affect  incorporeal  hereditaments^  (F.  N. 
'  184). 

1.  As  to  Such  privste  nuisances  as  affect  cor- 
)real  hereditaments,  these  are  of  two  sorts,  the 
«  operating  in  such  a  way  as  to  do  actual  dam- 
age to  the  hereditaments,  as  in  the  1st,  2nd, 
\  5thy  6th,  and  8th  instances  put  by  E.  A. 
nte,  p.  356);  So  if  a  smelting  house  for  lead 
i  erected  so  near  another^s  land  that  the  vapour 

(1)  Sob  1  Vic.  c,  90,  s.  94.— £o. 
(a;  Sec  aate,  p.  3^. 


and  smoke  Uls  Utf  oesn  and  grass,  and  dami^ges 
Ins  cattle,  it  will  be  a  nvisanoe,  (Hale,  on  £. 
N.  B.  427).  {b) 

Bo  it  b  a  nuiiance  to  stop  or  dNert  •water  that 
used  to  run  to  another's  meadow  or  mill ;  to 
oorropt  or  poison  a  water-cuurse,  by  ereeting  a 
dye-house  or  a  iime-nit  for  the  use  jof  srade,  in 
the  upper  part  of  tne  stream ;  or  in  short  <the 
doing  any  act  therein  Shat  ia  its  consequences 
must  necessarily  tend  'to  the  prejudice  of  on/s 
neichbonr,  (3  Bl.  Com.  218). 

Nor  is  k  necessary  that  an  injonfy  in  ncdsr  So 
amount  to  a  nuisance,  should  be  the  aftet  pro^ 
duoed  by  the  joonmission  of  some  act ;  lar  a 
nuisance  may  resah  iiom  die  oaiiiston  as  well  as 
fiiom  lihe  commission  of  an  act*  Thus  if  one 
man  oug^ht  to  saoar  his  ditch,  but  be  n^eots  So 
do  aa,  and  in  oonsaaaeneeibeBsof  his  ueighbaar*« 
land  bsoomes  OTerfloned, itis^  nuisance, -(9  Rap. 
69;  2RoiLAb.  141). 

The  other  aort  «f  primic  nniaaacss  So  aosp^ 
nal  hseeditamentstare  those  wlueb  oyeiatesnsfely 
as  an  annoyanoe  So  the  oecapier,  bat  do  not 
actually  daasage  the  preperty.  Aj  in  Adret^s 
esse,  (cited  by  £•  A.)  where  it  wss  holden  to  fa 
a  nuissnoe  So  csntannnate  the  air  ia  and  asonnd 


another  person's  premises.  Nor  does  it 
nacesssrv  that  the  smsil  wUch  contsnunsSes  the 
air  should  be  (uawbolesome ;  it  is  enoagh  if  it 
renders  die  enjoyment  of  life  and  property  «»- 
comfortable,  (Per  Lord  ilfans/!e/d^  1  Burr.  337). 
So  the  carrying  on  an  ofieusiTe  trade,  as  that  of 
a  tanner,  tsUow-chandler,  or  the  like,  w31  fas  a 
nuissace,  (Cro.  Csr.  610),  notwithstanding  they 
are  lavrful  and  necessary  trades ;  but  they  must 
be  carried  on  in  such  places  that  thev  will  not 
annoy  those  who  may  nappen  to  resida  in  tha 
neignbourbood* 

2.  Nuisances  may  affect  ineorporeal  heredita- 
ments, such  as  rights  of  maoff  firaachissst  and  the 
hka.  Thus  it  is  a  naisaace  for  ona  man  to  atop 
the  way  which  another  man  faslli  to  Us  land  a 
house,  (F.  N.  B.  183,  164). 

So  it  is  a  ttuisanos  ton  ona  man  So  aet  nn  a 
(sir  or  aoarket  in  opposition  to  another,  (jmi. 
184) ;  hnt  in  oider  to  make  this  a  nnisanoe,  it 
is  neoessaiy,  1  •  That  die  fidr  or  maifcet  belango 
ing  to  the  person  eomplaininff  of  tha  nnisanoe, 
should  have  been  established  before  the  other, 
otherwise  the  nuisance  lies  at  his  own  door. 
2.  The  new  market  must  be  ersoted  within  the 
third  part  of  twenty  miles  of  the  old  one.  For 
Sir  Matthew  Hale  (Hsle  on  F.  N.  B.  184), 
construes  the  dietOf  or  reasonsble  day's  journey 
mentioned  by  Bracton,  (L  3,  oh.  16)  to  he 
twen^  miles.  For  it  is  held  rsssonable  that 
every  man  should  have  a  market  within  one- 
thira  of  a  day's  journey  firom  his  own  home, 
that  the  day  being  divided  into  three  parts  he 

(6)  QetWUHamiY.JBarl  4//crs«y, ants  p.  240.r-]Sp. 
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maj  spend  one  part  in  going,  another  part  in  his 
necessary  business  there,  and  the  third  part  in 
returning  home.  If  the  new  market  or  fair  be 
on  the  same  day  as  the  old  one,  it  is  primd  facie 
a  nuisance  to  the  old  one,  and  there  needs  no 
proof  of  it,  but  the  law  will  intend  it  to  be  so  ; 
but  if  it  be  on  any  other  day,  it  may  be  a  nui- 
«ance,  though  whether  it  is  so  or  not  cannot  be 
intended  or  presumed,  but  it  must  be  proved  to 
:the  satisfaction  of  the  jurv,  (3  Bl.  Com.  218). 

So  if  a  ferry  is  erected  on  a  river  so  near  to 
401  ancient  ferry  as  to  draw  away  its  custom,  it  is 
«  nuisance  to  the  owner  of  the  old  one  ;  because 
the  owner  of  the  ancient  ferry  is  bound  to  keep  \ 
it  always  iii  repair  and  readiness  for  the  ease  of 
the  king's  subjects,  (2  Roll.  Ab.  140),  but  the 
«wiier  of  a  new  ferry  is  not ;  and  Mr.  J.  Black- 
•stoiMy  in  his  admirable  Commentaries  on  the 
Jaws  of  England,  (vol.  iii.  p.  219,)  observes, 
that  therefore  it  would  be  extremely  hard  if  a 
•new  ferry  were  suffered  to  share  its  profits,  which 
idoes  not  also  share  its  burthens.  But,  continues 
.he,  where  the  reason  ceases,  the  law  also  ceases 
with  it :  therefore  it  is  no  nuisance  to  erect  a 
•new  mill  so  near  an  old  one  as  to  draw  away  the 
custom,  unless  the  miller  also  intercepts  the 
•water. 

Again,  it  is  a  nuisance  illegally  to  stop  the 
.free  passage  of  light  and  air,  as  in  the  7th,  9th, 
and  iOth  instances  given  by  £.  A.  (ante,  p. 356). 
«'  C.  B. 

K 

'     TO  THB    EDITOR  OF    THB    LBOAL    OUIDB. 

ANSWER  TO  PROBLEM   XXIII. 

Vol.  4. 


In  what  cases  will  proceedings  be  stayed  until  a 
plaintiff  give  security  for  costs? 

Sir,— >In  attempting  to  answer  this  problem, 
t\  ahsll  consider  first.  Those  cases  in  which  pro- 
-.ceedings  will  be  stayed ;  and  secondly.  Those 
in  which  they  will  not  be  stayed. 

The  nine  following  cases  may  serve  to  denote 
sufficiently  the  rules  as  applicable  to  the  first  class, 
icommencing  with  which  i  may  observe,  that : — 

1  •  In  an  action  brought  upon  a  bond,  in  the 
.name  of  an  obligee  resident  abroad,  for  the  be- 
nefit of  an  assignee  in  this  country,  the  defendant 
.may  claim  security  for  costs  from  the  nominal 
plaintiff,  the  assignees  written  undertaking  is  not 
sufficient.  {Youdev.  Youde,  3  AdoL  and  £1. 
.311.) 

2.  Where  the  plaintiff,  after  issue  joined,  has 
been  convicted  of  felony,  and  received  sentence 
of  transportation,  the  Court  will  compel  him  or 
-his  attorney,  to  give-security  for  costs  retrospec- 
tive and  prospective.  (Harvey  V.Jacob,  1  Bam. 
&  Aid.  169.) 

3.  If  the  plaintiff  reside  abroad,  the  Court 
will  stay  proceedings  till  he  give  security  for  the 


costs.    (Pray  ^  other$,  v.  EdUf  1  T.  Rt^ 

267.) 

4.  If  the  plaintiff  reside  in  Ireland,  the  Coui 
will  also  stay  proceedings  till  securrtj  is  ci..^ 
{Fitzgerald  v.  WMtmore,  1  T.  Rep.  362.  • 

5.  If  after  the  time  for  pleading  is  oa!>4( 
before  judgment  is  signed  by  the  defendu; liv 
Court,'  on  his  application,  stay  proceedings  u  : 
plaintiff  give  security  for  costs,  to  be  appnmii  *k 
the  prothonotary,  the  plaintiff  though  he  p 
security  instanter,  which  is  accepted  bj  tb:  lt 
fendant,  is  not  at  liberty  to  sign  judgment  hsfc 
the  opening  of  the  office  on  the  next  morn'n:. 
(Decker  v.  Thompson^  3  Bos.&  PuL  Rep. 3!^'. 

6.  A  plaintiff  was  compelled  to  give  ateorxi 
for  costs,  on  affidavit  of  his  residing  in  litlsu 
the  cause  not  having  been  at  issue,  and  the  vtizi 
laid  in*  Middlesex,  and  proceedings  stayed  in  r- 
mean  time.  (Maloney  v.  Smith,  MCleL  x 
Y.  213.) 

7.  Where  the  plaintiff  was  dischaxged  n^ 
the  Insolvent  Act,  after  issue  joined,  andbei^ 
notice  of  trial  given,  the  Court  stayed  the  pr^ 
ceedings  until  the  assignee,  or  somecrediior.: 
the  plaintiff  should  give  security  for  costs,  (tin- 
ford  V.  Knight,  4  D.  &  R.  8l,  2  Bam.  A 
Cress.  579.) 

8.  Where,  in  trespass  against  parish  oSar* 
for  distraining  for  Poor  Rates,  it  appeared  tu 
the  plaintiff  refused  to  pay  the  rates  by  the  ii- 
sire  of  his  landlord,  who  was  also  the  attonir 
in  the  cause,  the  Court  stayed  the  proceedi:^ 
until  he  gave  security  for  costs.  (Tenant  ^ 
Brown  and  Jones  v.  Brown,  5  Bam.  k  C:^ 
208.) 

9.  It  is  not  necessary  to  make  a  demand  p 
viously  to  moving  for  security  for  costs,  u&Ies  • 
is  intehded  to  be  part  of  the  rule,  that  pfoc£d> 
ings  be  stayed  in  the  mean  time.  (Fovntak  ▼• 
Steele,  5  Dowl.  Rep.  331.) 

The  six  following  cases  may  serve  to  da«i 
sufficiently  the  rules  as  applicable  to  the  sKi^ 
class,  commencing  with  whidi  I  may  ohBerrt* 
that : — 

1  •  The  Court  will  compel  security  for  cc^ 
where  plaintiff  resides  abroad,  without  a  prer.?^ 
application  to  his  attorney,  but  they  mil!  >< 
order  a.  stay  of  proceedings  unless  such  appirt^* 
tioD  has  been  made.  (Bailie  v.  De  Bematilti 
1  Barn,  and  Aid.  331.) 

2.  The  Court  will  not  stay  proceedings  '^ 
security  is  given  for  the  costs  in  an  action  b;  > 
foreign  seaman  serving  on  board  an  Engli^  ^^ 
(Jacobs  V.  Stevenson,  1  Bos.  &  Pul.  96,) 

3.  The  Court  will  not  stay  proceeding  ^' 
the  plaintiff,  a  foreigner,  give  securitv  for  the  c»^ 
unless  the  defendant  have  put  in  naiL  {Di-^* 
preuve  V.  the  Due  de  Biron^  4  T.  Eq).  69T.,) 

4.  The  Court  will  not  stay  moceedtngf  i°  > 
quo  warranto  information,  untu  the  ynttcfi' 
give  security  for  cost8>  on  the  giMul  thtf  ^ 
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tor  18  in  iDSolteni  circumstaaces^  where  it 
ears  he  is  a  corporator  and  no  fraud  is  sug- 
ted.  {The  King^  an  the  relation  of  Thomas 
jne  ▼.  Sir  Watkins  H^illiam  fVynne,  Bart. 
lau.  &  Selvc.  Rep.  346.) 
I.  Where  an  insoWent  debtor  having  assigned 
property  under  the  Insolvent  Acts  brings  an 
on  to  recover  a  debt  incurred  before  the  as - 
iment,  the  assignees  having  refused  to  sue ; 
Court  will  neither  set  aside  the  proceedings 
luch  action,  nor  require  the  insolvent  to  give 
irity  for  the  costs.  (^Townsend  v.  Snow, 
larsh,  Rep.  477.) 

I.  A  commission  of  bankrupt  having  issued 
Inst  the  plaintiff  who  was  going  with  his 
ily  to  New  York,  upon  the  petition  of  the 
»idanty  who  was  the  only  creditor,  and  had 
sen  himself  sole  assignee,  and  the  plaintiff 
ing  brought  an  action  against  the  defendant 
ry  the  Commission,  the  Court  refused  to  stay 

proceedings  till  he  should  give  security  for 
costs.  {SirCullock  V.  Robintony  2  Bos.  and 

II.  New  Rep.  352.)  T.  W. 


rO  THE    EDITOR  OF   THB   LBGAL  OUIDB. 

PPLEMENTARY  ANSWER  TO  THE 
ABOVE  PROBLEM. 

>iR,*^An  application  to  stay  proceedings  in 
ftction  until  security  for  costs  has  been  given 
the  plaintiff,  can  only  successfully  be  made, 
St.  Where  the  plaintiff  is  resident  abroad  or 
cod  the  jurisdiction  of  the  court  in  which  the 
on  is  brought.  Care  must  be  taken  however 
hew  in  the  affidavit  upon  which  the  applica- 
i  is  munded,  that  the  plaintiff  has  gone 
>ad  for  the  purpose  of  permanently  residing 
e,  and  is  not  temporarily  absent  on  a  tour  or 
ursion.  (JFrodsham  v.  Myers,  4  Dowl. 
**)  And  in  a  recent  care  it  has  been  held  that 
irityof  costs  would  not  be  required  at  the 
ds  of  a  British  officer,  engaged  abroad  in  the 
ice  of  his  country,  {Evelyn  v.  Chippenhall, 
)owl.  636). 

od.  In  actions  of  ejectment  where  the  lessor 
•he  plaintiff  is  an  infant,  although  residing 
lin  the  jurisdiction  of  the  court,  {Doedem 
*erts  v.  Roberts,  6  Dowl.  556)  or,  where 
ction  is  brought  for  mesne  profits  in  the  name 
le  plaintiff  in  ejectment,  who  being  only  a 
inai  party  cannot  be  responsible  for  costs. 
rd.  lu  actions  where  a  bankrupt  or  insolvent 
for  the  benefit  of  his  assignees.  {H'ebb  v. 
rd,  7  T.  R.  296),  and 

th.  Where  a  plaintiff  convicted  of  felony  is 
ii  sentence  of  transportation,  {Harvey  v. 
ohs,  I  B.  and  Al.  159). 
may  not  perhaps  be  exceeding  the  limits  of 
'  problem  to  add  that  the  application  sup- 
ed  by  affidavit  should  be  made  after  appear- 
and before  issue  joined,  unless  under  pecu* 


liarly  special  circnmstances.  A  written  demand 
should  be  previously  made  on  the  plaintiff's 
attorney,  as  otherwise  security  will  be  allowed 
only  on  the  defendant's  paying  the  costs  of  the 
application,  {Boters  v.  Sessions,  2  Dowl.  710.) 
i  am,  Sir,  your  obedient  servant, 

EXAMINATION  OF  ARTICLED  CLERKS. 

TO  THB   BDITOR  OP  THB  LBOAL  QUIDS. 

**  Immensum  gloria  calcar  habeU" 

Sir,-^Pennit  me,  at  a  time  when  the  subject 
is  engaging  the  attention  of  contemporary  legal 
periodicals,  to  request  your  advocacy  of  the  inte- 
rests of  the  rising  members  of  our  profession,  in 
relation  to  one  of  the  most  important  eros  of  their 
professional  career — their  examination  for  admis- 
sion, consequent  on  the  expiration  of  their  clerk* 
ship*  As  the  examinations  are  at  present  con-« 
ducted^  no  reward  of  merit,  no  honour,  no  zeal* 
exciting  mark  of  approbation,  greets  the  studioua 
aspirant  for  professional  distinction.  The  cold 
announcement  of  his  admission  is  all  that  the  most 
studious  and  indefatigable  legal  tyro  can,  under 
the  present  state  of  affairs,  possibly  anticipate. 
But  surely  it  were  wise  and  well,  to  establish 
some  honourable  distinction  between  one  who  just 
escapes  rejection,  and  another  whose  answers 
have  displayed  a  depth  of  knowledge,  an  elegance 
of  composition,  and  an  accurate  acquaintance 
with  the  principles  and  practice  of  his  profession, 
gratifying  and  astonishing  to  those  whose  duty  it 
is  to  awitfd  the  certificate  so  justly  merited. 

The  effect  of  an  alteration  of  this  kind  would, 
I  feel  assured,  be  in  every  respect  beneficial,  in* 
creased  stimuli  would  be  given  to  exertion,  be- 
cause honourable  rewards  would  be  meted  to  the 
studious. 

The    object,  then,    would  not  be  as  it  is 
(among  many  at  any  rate)  at  present,  merely  to 
'*  get  through."     The  desire  of  ranking  equally 
with,  if  hot  of  honourably  distancing  those  with 
whom,  during  the  period  of  their  clerkship,  they 
had  been  in  constant  friendly  communion,  would 
cheer  the  despairing,  arouse  the  indifferent,  awaken 
the  slumbering,   stimulate  the  industrious,  and 
restrain  the  presumptuous,  increasing  the  legal 
attainments  of  the  student,  aiding  the  interests  of 
the  master,  and  elevating  the  general  tone,  be- 
cause adding  to  the  general  amount  of  the  know- 
ledge and  intelligence  of  their  common  profes- 
sion.    In  your  hands  I  humbly  leave  the  mat- 
ter ;  advocate  on  this  occasion  the  cause  of  those 
whose  ready  champion  you  have  ever  been,  and 
secure  the  grateful  thanks  of  many,  of  none 
more  truly,  than  of.  Sir, 

Your  very  obedient  humble  servant, 

Aliquis* 
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A.B0Bk  DA  to  WA.LWORTH  V.  HcTLT,  tmtef.  379. 

8&4VICT.  Cap.  111. 

Aa^  Act  to  continue  until  the  Thirty 'firH  day 

of  August^  one  thousand  eight  hundred  and 

forty-two f  and  to  extend  the  Provisions  of 

an  Act  of  the  First  and  Second  years  of 

Ser  present  Majesty^  relating  to  Legal 


any  law^  usage,  or  cn^tom  to  ^  conUvy  «»• 
withstanding. 


Proceedings  by  certain  Joint  Stock  Bank- 
ing Companies  against  their  own  Members^ 
and  by  such  Members  against  the  Com- 
panies. \\\th  August  1840. 

Whereas  an  Act  was  passed  in  the  First  and 
Second  years  of  theseign  of  Her  present  Majesty, 
iBtitaled  ''An  Ad  to  extend,  antil  the  end  of  the 
next  Session  of  Parhament,  the  Law  relative  to 
Legal  Proeeedings  !by  certain  Joint  Stock  Bank- 
ing Companies  against  their  own  Memheis,  and 
by  such  Mevabers  against  theOompaiiiea  :^  A«d 
wiieseas  the  isaid  Act  ihas  beca  conlanaed  wiCil 
the  Thir^F-firat  idnr  «f  A«g«at,  «fne  thousand 
eight  handssd  and  votbj^  by  an  Act  passed  in  the 
kat  Seasbn  of  FarliaoMfit,  and  it  is  expedient 
tbat  the  eame  ahoold  be  lartheroontimied:  Be  it 
therefbiM  enacted  hj  the  Queen's  moat  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  end  temporal,  xad  Commons^ 
in  thb  present  Parltament  asseoMed,  and  by  Ihe 
authoEStr  of  the  saaw,  that  the  said  irst-ieeited 
Act«kall  be  further  oentimMd  sntil  the  TUity^ 
first  day  of  Aogtut,  one  tiiouaand  eight  faandsad: 
and  fbrty-twe. 

IL  And  whereas  tt  is  espe£eQt  to  extend  the 
proviabns  of  the  eaid  Act  hereby  continued  in 
manner  herein-after  stated;  be  it  enacted^  That 
if  any  peraoa  or  persons,  being  a  member  or  mem- 
bers of  aay  Bimking  Copartnership  widiin  the 
meaning  of  the -said  Act,  or  of  any  other  Baak* 
lag  Copartnership,  consisting  of  more  than  six 
persons,  formed  under  or  in  pursuance  of  an  Act 
passed  in  the  Third  and  Foorth  yean  of  the 
reign  of  S^ng  William  the  Fourth,  intituled  ^  An 
Act  for  giving  to  the  Corooration  of  the  Governor 
and  Coaipany  of  the  Bank  of  EngUmd  certain 
Prrfileses,  for  a  limited  period,  under  certain 
Conditions,''  shall  steal  or  embeisle  any  money, 
goods,  effects,  bills,  notes,  securities,  or  other 
property  of  or  belonging  to  any  such  Copartner- 
ah^  or  shall  eommit  any  fraud,  forgery,  crime, 
or  offence  agauist  or  with  intent  to  injure  or  de- 
firaud  any  such  Copartnership,  such  member  or 
members  shall  be  liable  to  mdictment,  informa- 
^n,  prosecution,  or  other  proceeding  in  the  name 
of  any  of  the  officers  for  tne  time  being  of  any 
snob  Copartnership,  in  whose  name  any  action  or 
suit  might  be  lawndly  brought  against  any  mem- 
her  or  members  of  any  such  Copartnership  for 
every  such  £»ud,  forgery,  crime,  or  ofienoe,  and 
may  thereupon  be  lawfdly  convicted,  as  if  such 
person  or  persons  had  not  been  or  was  or  were 
not  a  member  or  members  of  such  Coparlne^bip; 


NEW  MARBIA6E  ACT. 

3  &  4  Vict,  Cap.  72. 

An  Act  toprotidefor  the  Sokmmaim  if 
Marriages  in  the  Districts  in  ornearpid 
the  Parties  reside.         [Ith  Av^  M 

Whereas  by  an  Act  passed  in  the  fotAfx 
of  the  reign  of  King  Geotgethe  Fonlk,  aoM 
*^  An  Act  for  amendii^  the  Laws  ropedsttth 
Solemnization  of  Marriage  in  Enghutd,"  kbpo 
rided,  thai  in  aH  oases  wbene  banai  lU  bif! 
been  puUidied,  the  marriage  shall  he  fohwal 
in  one  of  the  paibh  chnrches  or  ebspeh  vim 
sodi  banns  alndl  have  been  pufalidwd,  ttdba 
other  place  whatsoever:  and  wheress  hfahA 

Saaaedin  the  Seventh  year  of  the  reigD  oflia 
Lie  Majesty^  intiUided  «*  An  Act  In  Mtimgcii 
England,'^  pwvision  is  made  for  amnges » 
tended  to  be  solemnised  in  Engha^  <^  ^ 
given,  according  to  the  forms  authan«l  bf  th 
last-recited  Act,  which  Act  has  been  a^M 
and  amended  by  an  Aiot  passed  ia  the  Fust  vat 
ot  Her  present  Mijest^:  And  whcmitiicfp 
pedient  to  restrain  nuffnages  nnder  the  aud  A£ 
of  His  late  Majesty  &om  beine  sdeointied  os 
of  the  district  in  wnidh  one  of  the  pam  M* 
unless  either  of  the  parties  dweln  in  i&M 
within  which  there  is  ndt  any  regismed  m 
ing,  wherein,  nnder  the  provisioM  cf  the  ws 
Act  of  His  hte  Maiesty,  as  ezphdncd  sad  waam 
by  the  said  Act  of  Her  present  Majesty,  aanf 
is  solemnized  according  to  the  fann«  mt,  orcB^ 
mony  the  parties  see  fit  to  adopt :  Be  it  ibecte 
dedived  and  enacted  by  the  'Qoean'sifioit  Eis^ 
lent  MnesTf,  b^and  with  die  advios  sad!  en^ 
of  the  Loru  ^iritual  and  tempord,  sod  C» 
mons,  in  this  present  Parfiament  asMUFcd,  ss 
bv  the  authonty  of  the  aame,  dial  it  is  arts^ 
snail  not  be  lawfal  for  any  SnperioleodaitK^ 
trar  to  give  any  certificate  of  notice  cfnu^ 
where  the  building  in  which  the  wsunff^^ 
be  solemnized,  as  stated  in  the  notioe^did^ 
be  within  the  district  wherein  one  of  ^  P*^ 
shall  have  dwelt  for  the  time  reqinred,bytiKSff 
Act  of  His  late  Majesty,  except  as  haao^^ 
b  enacted. 

II.  And  be  it  enacted.  That  tl  didl  U^^ 
for  any  party  intending  marriage^  underdiep 
visions  of  the  said  Act  of  Hu  late  M^etfj.^ 
addition  to  the  notice  required  to  be  given  bj  wS 
Act,  to  deckre  at  the  time  of  giving  sadi  «*^^ 
by  indorsement  thereon,  die  n^gtomsp^J^'^ 
of  the  body  of  Christians  to  which  the  pirtTp 
fesseth  to  belong,  and  the  form,  rite,^  ortf^ 
mony  which  the  parties  desire  to  adopt  in  swi«* 
niaiug  their  mama^e,  and  that,  to  ifaeM  « J||* 
knowlMi^  and  bebef,  there  isnotwiin*^"'' 
trict  in  which  one  of  the  patdesdwdi  mf  rtp' 
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ed  Wlding  In  whieh  maniagc  is  BoleiDDiztd 
Bording  to  umh  forxn^rite,  or  ceremony,  and 
*  district  nearesi  to  the  residence  of  that  party 
which  a  building  is  registered  wherein  mar- 
ge is  so  solemnized,  and  the  registered  build- 
I  within  snch  district  in  which  it  is  intended  to 
lemnize  their  marriage:  and  after  the  expiration 
seven  days  or  twenty-one  days,  as  the  case 
ly  require^  under  the  said  Act  of  His  late 
ajesty,  it  shall  be  lawful;  for  the  Superintendent 
egistrar,  to  whom  any  such  notice  shall  have 
en  given,  tp  issue  his  certificate^  according  to 
B  provisions  of  that  Act ;  and  after  the  issuing 
such  certificate  the  parties  shall  be  at  liberty 
solemnise  their  marria^  in  the  registeced  build- 
l  stated  in:  such,  notice  :  Provided  always, 
at  after  any  marriage  shall  have  been  solem- 
eed  it  shall  not  be  necessary  in  support  of  such 
irriage  to  give  any  proof  of  the  truth  of  the 
Its  herein  authorised  toibe  stated  in  the  notice, 
r  shall  sny.  evidence  be  given  to  prove  the  con- 
tj  in  any  suit  touching  the  validity  of  such 
iniage. 

III.  And  be  it  enacted.  That  the  additional 
dee  herein-before  authorized  to  be  given  may  be 
cording  to  the  form  in  the  Schedule  to  this 
%  annexed,  or  to  a  like  effect. 

IV.  And  be  it  enaeled,  That  every  person  who 
ill  Vnomndf  and.  wilftiUj^  make  an^  false  de 
ration,  under  the  provisions  of  this  Act,  for 
i  purpose  of  pfocortng  any  marriage  out  of  the 
tnct  in  which  the  parties  or  one  of  them  dwell, 
dl  suffer  tha  penalties  of  peijury :  Provided 
rays,  that  no  such  prosecution  shall  take  place 
N  the  expiration  of  eighteen  calendar  months 
a  thesobmnizatioB  of  such  marriage. 

V.  Provided  always,  and  be  it. enacted,  That, 
tvlthstanding  any  thine  herein  or  in  the  said 
ited  Acts  or  either  of  them  contained,  the 
ciety  of  Friends-  commonly  called  Quakers, 
1  also  persons  professing  the  Jewish  Religion, 
y  lawfully  continue  to  contract  and  solemnize 
Triage  according  to  tha  usages  of  the  said 
ciety  and  of  the  said  persons  respectively,  after 
ice  for  that  mirpose  duly  given,  and  certificate 
certificates  only  issued,  pursuant  to  the  pro- 
ion  of  the  said  recited  Act  of  his  late  Majesty, 
twithstanding  the  building  or  place  wherein 
:h  marriage  may  be  contracted  oe  soleoonixed 
not  situate  witlun  tbe  district  or  either  of  the 
tricts  (as  tbe  case  may  be)  in  >  which,  the  pac^ 
I  shsU  respectively  dwelU 

VI.  And  be^ieiurther  enscted.  That  this  Act 
ly  bc'  amended  ;oc  repealed  by  any  Act  to  be 
ised  in  this  ppresent. session  of  Parliament.. 

rHB  SCHSDULliTO  WUGH  TBX  ACT  HSFJUIS. 

If  the  undwsigntd.  ajid-withinnnamed.  Jaane^ 
nith^.  d»  her&y>daolare,  thai  I,.. being ,[Aei« 
Mr(,  A  mmb»r<if  like  Ohurch  cfEiglmu^ 
Roman  CuMmt.  Indq^endemt,  BaptUt, 


PreshgterioHf  UHiiarian^  or  such  other  dc 
scriptionoftke  ReUgion  of  the  party\  and  the 
within-named  Martha  Greeny  in  solemnizing 
our  intended  marriage,  desire  to  adopt  the  fc»m, 
rite,  or  eeremouy  of  the  [^Ronuin  Catholic 
Churchf  Independents^  Baptists^  Presb^ftS' 
rianSi  Unitarians^  or  other  description  of  the 
form^  rite,  or  ceremony  the  partiet  state  it  to 
be  their  desire  to  adopt] ;  and-  that,  to  the 
best  of  my  knowledge  and  belief  there  is  not 
within  the  Superintendent  Registrar's  District 
in  which  [/  dwell]f  or  [in  which  the  said 
Martha  Qreen  dwelUy  anv  registered  build> 
ing  in  which  marriage  is  solemnized  according 
to  such  form,  rite,  or  ceremony ;  and  that  the 
nearest  District  to  [my  dwelling,  place]^  or  to 
[the  dwelling  place  of  the  said  Martha 
Green]  in  which  a  building  is  registered  wherein 
marriage  may  be  solemnised  acoording  to  such 
form,  rite,  or  ceremony^  is  the  [here  insert  the 
name  by  which  the  Superintendent  Registrar's 
District  is  designated] ;  and  that  we  intend,  to 
solemnize  our  marriage  in  the  registered  build- 
ing within  that  district  known  by  the  name  of 
[Am  insert  the  name  by  whieh  the  building 
has  been  registered].  Witness  my  hand  this 
tenth  dssjol  August  one  thousand  eight  Ai«»- 
dred  and  forty.         (Signed) .    James  Smith* 

[Tho  itaHcs  in^is  sohedide  to  bofiffledas 
tho  case  may-  be«] 

Sato  iln^orlsL. 

COURT  OF  cisANCERY.^/M/y  7. 

Hinds  v  Pcoh. 
Will— Devisb  of  '^aU  the  residue  of  tlis 
saidpRoPEKTU  to  A.  B,  his  Executorsj  Ad- 
ministratorSf  or  Assigns/*  the  bUl  having 
reference  to  real  arid  personal  estate.—* 
CoiNSTRucTKON  ofthc  interest  A.B.  took. 

This  bill  was  filed  by  a  residuary  devisee 
apparently  to  carry  into  effect  the  trusts  of  the 
will  of  Wm.  AfacAea,  who  died  in  1798, 
but  in  fact  to  obtain  the  opinion  of  the  Court 
as  to  what  interest  in  the  real  and  personal 
property  the  legatee  took. 

This  bill  stated  that  William  Machen,.by  his 
will,  (after  ffiving  certam  pecuniary  legacies), 
gave  and  devised  his  freehold  and  leasehold 
houses,  and  all  other  his  real  estate,  whatsoever 
snd  wheresoever,  and  all  monies  that  were  or 
might  be  in  any  of  the  public  funds,  or  bonds  or 
notes,  unto  tho  defendants,  their  heirs  and  as- 
signs* uppn  trust,  for  the  purposes  therein  men- 
tioned ;  and  he  declared  that  none  of  his  said 
landed  property  should 'be  sold  or  mortgaged, 
but  remain  in  trust  to  pay  the  legacies  and 
annuities, .  also  given  by.  his  said  vrilJ,  and  sub* 
ject  to  the  payment  of.  such  legacies  and  ■  an^ 
uuities^  the  testator  directed  his   trustees;,  to 
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p&y  the  residue  of  the  rents  and  the  dividends 
and  interest  of  monies  arising  or  accruing 
from  any  part  of  his  estate,  hoth  real  and  per- 
sonal, to  his  niece,  Rebecca  Peacock,  for  life,: 
for  her  separate  us»,  unless-  she  should  at  any  < 
time  thereafter  intermarry  with  any  kinsman  of* 
her  late  husband,  in  which  case  he  revoked  this 
bequest,  and  directed  the  same  should  be  from 
thenceforth  absolutely  void ;  it  being  his  will, 
that  in  that  case,  she  should  not  take  or  enjoy 
any  profits,  benefits,  and  advantages  whatsoever, 
under  or  by  virtue  of  his  will ;  and  he  gave  her 
20/.  in  lieu- thereof,  And  declared  that  the  issue 
of  such  marriage  should  not  be  entitled.  And 
upon  the  decease  of  the  said  Rebecca  Peacock^ 
leaving  issue  of  her  body  lawfully  begotten,  by 
any  husband  not  a  kinsman  of  her  said  late 
husband,  then  his  trustees  should  stand  possessed 
of  the  said  residue  of  his  estate  for  all  and 
every  such  issue  of  the  body  of  the  said  i2e- 
becca  Peacock  equally,  to  be  equally  divided 
between  and  among  them,  share  and  share  alike, 
but  if  any  should  die  under  the  age  of  twenty- 
one  years  without  leaving  any  issue,  then  the 
parts  or  shares  of  him  or  her  so  dying  should  go 
and  be  paid  to  the  survivors,  their  executors, 
administrators,  and  assigns;  but  in  default  of 
such  issue  of  the  said  Rebecca  Peacock^  the 
testator  bequeathed  certain  specific  legacies,  and 
subject  to  their  payment,  he  directed  his  said 
trustees  to  pay  and  transfer  all  the  remainder  of 
the  said  property  to  William  Hinds,  his  execu' 
tors  or  administrators,  to  whom,  in  default  of 
such  issue  of  the  said  Rebecca  Peacock^  he  gave 
and  bequeathed  the  same.  Rebecca  Peacock 
survived  the  testator,  having  previously  married 
Wm.  Anderson  ;  and  she  was  also  the  heiress  at 
law  of  the  testator.  Her  marriage  did  not  fall 
within  the  restriction  imposed  upon  her  by  the 
testator.  She  died  in  1835,  without  ever 
having  had  any  issue,  leaving  her  husband 
surviving. 

Wm,  Hinds  claimed  the  residuary  real  estate 
of  the  testator  as  residuary  legatee. 

TheLoRD  GuAMCBLLOR.a^er  reading  the  will, 
said,  the  whole  question  turns  upon  the  residuary 
devise,  after  defa,ult  of  issue  by  the  testator  ;  and 
in  default  of  such  issue,  after  payment  of  some 
legacies,  he  gave  the .  remainder  to  his  trustees, 
'^upon  trust,  to  pay  and  transfer  all  the  re> 
mainder  of  the  said  property  to  William  Hinds, 
his  executors  or  administrators,  to  whom,  in 
default  of  such  issue  of  the  said  Rebecca  Pea- 
cock, he  gave  and  bequeathed  the  same."  I  can 
come  to  no  other  conclusion  than  that  the  re- 
mainder of  the  property  is  the  whole  of  the 
estate;  and  the  testator  having  given  it  to 
trustees  before,  afterwards  gives  it  to  Wm. 
Hinds,  his  executors,  or  administrators ;  or,  in 
the  terms  of  the  gift,  it  is  to  William  Hmds, 
bis  executors,  or  administrators,  to  whom  I  giveil 


and  bequeath  the  same,  that  is,  the  ssid  pro- 
perty so  devised  as  aforesaid.  The  onlj  ([Ofs- 
tion  arises,  on  account  of  the  testator  birbj 
used  words  applicable  to  personal  escate,  sid^  u 
*'  bequest"  and  **  dividends,"  and  the  direcJ  c 
to  the  trustees  to  transfer  the  remainder  to  Ws. 
Hinds,  his  executors,  or  administrators.  Intbf 
will  he  has  used  terms  in  respect  to  reahy.  -. : 
applicable  to  real  estate ;  and  so  in  the  User 
part  of  the  will,  where  he  directs  the  trustees  n 
stand  possessed  of  the  residue  of  the  esute  f^ 
all  and  every  the  issue  of  the  body  of  Sefaeca 
Peacock  ;  the  gift  being  one  both  of  real  tod 
personal  estate ;  or  in  the  event  of  any  of  thra 
dying  before  he  acquires  a  vested  interest,  the 
share  of  the  deceased  child  is  to  be  traos&rRC 
to  the  survivors,  their  executors,  administrtton, 
and  assigns.  It  is  plain  the  testator  bad  i 
profound  ignorance  of  the  subject-matter,  thocg^. 
he  had  got  a  knowledge  of  certain  technxd 
words,  without  knowing  their  meaning.  Look- 
ing at  the  will  in  all  its  parts,  I  think  it  wis  the 
intention  of  the  testator,  thatWm.  Hinds  shooli 
take  the  residue  of  the  realty  in  the  <fe!:t 
which'  has  happened ;  and  if  that  were  his  ir.- 
tention,  and  1  cannot  think  otherwise,  then  th? 
terms  of  the  gift,'  although  strictly  appljieg  to 
personal  property,  are  sufficient  to  carTj  tiie 
realty.     Decree  for  the  residuary  legatee. 

VICE-CHANCELLOR'S  COURT-ilfarcA  10. 

Bakks  9.  Lord  Le  Dbspencbr. 
Sbttlbment. — Limitations. — Power  of  fV 
Court  to  carry  lAndtations  into  t§ff*^* 
where  the  intention  of  the  parties  is  o^i 
to  do  that  which  the  Lore  preseriko  jr 
Cases  of  Strict  SnTLSMSNT. 
This  suit,  which  was  instituted  some  tine  fixe 
by  the  trustees  of  a  settlement  made  by  tbe  U* 
Thomas  Lord  Le  Despencer  and    the  fi^ 
Thomas  Stapleton^  his  eldest  son  and  heir  a: 
law,  dated  the  8th  August,   1826,  whereby  tbe 
manor  or  lordship  of  Mereworthf  and  tbe  a^* 
messuages,  farms,  lands,  and  hereditaments  tbr^ 
to  belonging,  situate  in  the  County  of  Kt^U 
were  conveyed  and  assured  to  trustees  to  tbe  c<< 
of  .Thomas  Lord  Le  Despencer  for  lifr,  ^ 
remainder  to  the  use  of  tbe  said  Thomis  SClpi^ 
ton  for  life,  and  after  his  decease  came  the  ^ 
lowing  extraordinary  limitation,  upon  whicb  tbf 
opinion  of  the  Court  was  now  required,  ^'in  tresC 
to  convey,  settle,  and  assure  all  and  singidar  ^ 
said  manors  and    other  hereditanKDti,  to  tf» 
use  of  such  persons,  for  sudi  esiiiss,  aad  ^ 
under,  and  subject  to*  such  powen,  prorisoes* 
declarations,  and  agreements,  and  in  sudi  loisotf 
in  all  respects,  consistently  with,  and  in  oidirti) 
effect,  the  said  intent  of  the  said  Thcms  h»^ 
Le  Despencer  and  Thomas  8tade«oii^  *it  ^ 
same  estates  shaD,  so  fir  aitfiemidi  pov:* 


Laio  jReportg. 
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>e  strictly  settled  so  as  to  go  along  with  the 
lignity  of  Le  Despencer,  as  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  lineal 
lescendant  of  the  said  Thomas  Lord  Le  De* 
pencer,  and  be  held  and  enjoyed  by  the  person 
>r  the  time  being  possessed  of  the  said  dignity, 
?ing  such  lineal  descendant  as  aforesaid  ;.  and 
lat  during  e^ery  suspension  or  abeyance  of 
le  same  dignity,  within  the  limits  prescribed  by 
w  for  strict  settlements,  the  rents  and  profits  of 
)e  same  premises  shall  or  may  be  equally  divided 
nongst  the  co-heirs  per  stripes  of  the  person  or 
TsoDs  respectively,  by   reason  of  whose  death 

deattis  without  issue  male  such  suspension  or 
leyaDce  shall  for  the  time  being  be  occasioned, 

by  three  counsel  in  the  law,  whereof  the 
tlomey  or  Solicitor-General  for  the  time  being, 
liichever  will  undertake  the  reference,  shall  be 
le,  and  whereof  the  others  shall  be  named  by 
ID)  or  as  by  the  majority  of  such  three  counsel 
all  be  advised  and  directed ;  and  in  case  both 
s  Attorney  and  Solicitor-General  for  the  time 
ing  shall  decline  the  reference,  or  if,  upon  such 
erence  as  aforesaid,  no  two  of  the  referees  shall 
ree  as  to  the  mode  of  settlement,  then  in  such 
tnner  as  shall  be  directed  by  the  high  court  of 
lancery,  upon  a  bill  to  be  filed  by  the  said , 
stees,  or  the  survivors  or  survivor  of  them,  or 
!  heirs  or  assigns  of  such  survivor,  and  which 
■y  and  he  may  think  proper  for  the  purpose 
obtaining  such  direction  of  the  said  court, 
I  to  and  for  no  other  use,  trust,  intent,  or 
pose  whatsoever." 

^Ir.  Knight  Bruce  for  Sir  F.  J.  Stapleton 
tended  that  the  intention  was  to  create  an 
eritance  unknown  to  the  rules  of  law;  the 
lors  had  grasped  at  too  much,  and  in  trying  to 
lin  more  than  the  law  permitted,  the  intention 
:t  entirely  fail,   (a.)     Suppose  the  abeyance 

happened  for  200  years,  which  was  very 
^ible,  it  might,  on  the  happening  of  certain 
timstances,  have  been  impossible  to  give  effect 
bis  limitation  in  any  manner ;  and  the  sound- 

of  a  subsequent  limitation  cannot  be  made 
epend  upon  a  limitation,  which  may  in  itself 
>ad. 

Ir.  Richards  for  the  trustees,  cited  Duhe  of 
^castle  V,  The  Countess  of  Lincoln^  (6.) 
Amore  v.  Burrows,  (c.) 
heVicE-CHANCELLOR  said  that  since  the  case 
opened,  he  had  had  time  to  look  into  the 
tion,  and  that  his  opinion  remained  the 
i  that  it  was  from  the  first — namely,  that  it 
1  case  in  which  it  was  the  duty  of  the  Court 
ry  and  give  effect  to  the  intention  of  the 
es  by  milking  a  settlement.  The  words  of 
limitation  were,  that  the  trustees  should, 
the  decease  of  the  survivor  of  Lord  Le  De- 
cer  and  Thomeu  Stapleton,  convey,  set- 
nd  assure  all  the  manors,  and  other  here- 
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ditaments  therein-before  appointed,  giaiiCed,  and 
re-leased  to  the  use  of  such  persons,  for  soeh 
estates,  and  with,    under,  and  subject  to  such 
powers,  provisions,  declarations  and  agreementsy 
and  in  such  manner  in  all  respects  as  to  effect 
the  intention  of  the  settlors ;    and  that  the  es-- 
tates,  so  far  as  the  law  wbuld  permit,  should  be 
strictly  settled,  so  as  to  go  along  with  the  dig^ 
nity  of  Le  Despencer,  as  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  lineal 
descendant  of  the  said   Thomas  Lotd  Le  De^ 
spenccry  and  be  held  and  enjoyed  by  the  person 
for  the  time  being  possessed  of  the  dignity  and- 
being  such  lineal  descendant.     If  it  had  stopped 
here,  there  would  have  been  no  difficulty  in  di-- 
reeling  a  settlement  to  be  framed,  though  there< 
might  have  been  some  difficulty  in  effectuating* 
that  general  intention  of  the  .parties,  the  meaning' 
of  which  no  human  being  could  doubt.    Many- 
instances  might  be  found  in  which  the  court  had 
given  effect  to  such  limitatioDS.     In  Lady  Lan-. 
coin's  case,  (d)  lor  eiUimple,  no  question  wag- 
raised  that  the  court  coula  not  execute  a  cove* 
nant  in  a  marriage  settlement  to  settle  leasehold- 
estates,  so  far  as  the  law  would  allow,  but  the  * 
question  was  how  it  should  be  executed  ?  Lord 
JEldon  did  not  in -that  case  object  to  the  House- 
of  LfOrds  refonning  the  decree,  but  he  objected 
to  the  proposed  refonnation  by  Lords  Erskine' 
and  Ellenborough,     There  was  another  instance 
of  the  court  carrying  into  effect  the  general  in- 
tention in  the  case  of  Woolmore  and  Burrows^  (e) 
There  the  direction  was,  that  the  residue  of  the: 
testator*s  fortune  should  be  laid  out  in  land  as- 
contiguous  as  practicable  to  other  estates  in  Ire- 
land, to  be  added,  and  dosely  entailed  to  the  • 
family  estate  then  in  the  possession  of  Thomas 
Burrows ;   and  by  a  codicil  he  added,  that  if 
Thomas  Burrows  should  die  without  male  issue, 
or  dispose  of  the  estate  out  of  the  fiunily  line,* 
the  residue  of  his  property  should  go  ever  to  some i 
other  person.      In  that  case  a  bill  was  filed  and' 
a  decree  made,  and  on  further  directions  it  was 
referred  to  the  Master  to  make  a  proper  settle- 
ment of  the  estates  already  and  thereafter  to  be 
purchased  with  the  testator's  residuary  estate.  The .' 
Master  did  so,  and  to  his  report  exceptions  were  • 
taken.     Stri4.  Harm's  observations  in  that  case 
were  extremely  good,  and  applicable  to  the  pre- '. 
sent,  and  indeed,  every  other  case  of  this  nature. 
He  said — *^  It  often   happens  that  the  court  is 
called  on  to  expound  a  meaning  and  execute  a 
purpose  which  the  testator  himself  could  not  have 
explained  in  their  detail,  and  the  court  is  then 
driven  to  the  necessity  of  giving  such  directions 
as  it  conceives  to  be  nearest  to  a  probable  and  . 
rational  purpose  in  the  testator's  mind."     Then 
he  proceeded  to  remark  on  the  particular  words 
of  that  will,  and  said,  *'  If  his  vrill  had  rested 


(d)  Ante. 


(e)  Id. 
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tiifire^  V  think  his  purpose  might  hate  been 
eieoutad  withoai  assuming  great  latitude  of  con- 
atnietion  ;*'  and  then,  after  arguing  the  question, 
obaervedy  '^  such  a  limitation  would  effectuate  the 
dear  intention  of  the  testator  of  preventing  an 
ftlienalion  of>  die  Stradone  estate."  The  case  of 
Lord  Dorchester  ▼.  Lord  Effingham^(f)  was 
another  case  applicable  to  the  present,  and  the 
hooks  werB  full  of  instances  where  the  court  had 
interfered  t9  carry  into  effect  the  general  intention 
of  the  parties  where  only  genersl  words  were  used» 
anditappesred  beyond  au  doubt,  the  court  could 
iki  the  pnesent esse,  direct  a  settlement.  The  only 
question  wasy  whether  there  was  anything  in  the 
seeond  psrt^  of  the  limitaition  which  was  so  illegal 
as  to  tie  up  the  first  words^  and  prevent  the  court 
making  a  iegai  settlement.    The  limitation  went 

.  OD*^''And  that  during  vmrt  suspension  and 
^vance  of  the  dignity  withm  the  limits  pre* 
scribed  by  Uw  for  strict  settlements,  the  rents 
and  prafitsi  of:  the  estates  should  be  equdly  divided 
among  the  co-heirs  per  siirpei  of  tne  person  or 
persons-  lespeetively^  by  reason  of  whose  death 
without  male  issue  such  suspension  or  sbeyanoe 

'  should  be  fbr  the  time  being  occasioned,  as  by 
three  counsel  in  the  law,,  whereof  the  Attorney 
and  Solicitor-Greneral  for  the  time  being  should 
be  one,  and  whereof  the  others  should  be  named 
by  him,  or  as  by  the  msjority  of  such  three  coun- 
sel should  be  advised  and  directed,  and  in  case 
the  Attorney  and  Solicitor-General  should  decline 
Ae  reference,  or  no  two  of-  the  referees  should 
agree  as  to  the  mode  of  settlement,  then  in  such 
manner  as  should  be  directed  bv  the  Court  of 
Chsncery  upon  a  bill  to  be  filed  by  the  trustees 
of  the  settlement."  Suppose  that  by  this  settle- 1 
ment  a  term  of  1000  years  had  been  limited  to 
the  trustees  for  the  benefit  of  all  the  persons  then 
til  esse  eapaUe  of  taking  the  dignity  at  the  death 
of  Lord  Le-  Dupenoer^  and  the  term  of  2 1  years 
after  the  death  of  the  survivor  should  so  long 
exist.  Slid  that  the  uses  had  been  to  the  persons 
in  esse  soeoessively  for  life,  with  remainder  to 
hein  aude  generally,  and  then  remainder  to  heirs 
female  generally,  in  tail.  Gan  there  be  any  doubt 
that  this  would  not  have  been  good  ?  Suppose 
also  thst  a  dedarssiott  of  the  trust  of  the  term 
had  abo  been  inserted  that  in  the  event  of  their 
being  any  ab^ance  such  as  here  contemplated, 
the  rents  and  profits  should  during  that  time 
(which  could  only  be  the  time  the  law  pre- 
scribea)  go  in  the  manner  directed  by  the  settle- 
roent,  could  there  be  any  objection  to  that? 
Where  the  court  saw  it  was  the  intention  to  do 
that  which  within  the  law  might  be  done,  he 
thosght  it  was  the  duty  of  the  court  to  give  efihct 
to  that  intention,  and  that  it  was  a  esse  in  which 
a  proper  settlement  ought  to  be  directed.  He 
shonk^  therefers,  make  a  decree  referring  it  to^  the 
Master  for  that  purpose. 
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have  not  one  bright  idea  left  that  is  not  ti^Jk 
We  request  that  every  Subscriber  who  ha?  f* 
cause  of  complaint  that  he  docs  not  reocm  *^ 
paper  in  due  course  to  make  inunediaie  odd 
plaint  to  <<Thb  Editor."  This  win  mm 
punctually,  which  every  Subscriber  hst  dvi^ 
to  demano. 
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H.  E.R.  We  think  the  paper  wtitiB  br  ^ 
friend  has  some  merit,  and  we  have  cooMfiflSi 
admitted  it. 
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west  Subscriber.'*  *^  Mercator.*'— next  vcck  i 
possible.     See  the  leading  notice. 
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Page  375,  col.  2,  line  IS  from  bottom,  hi'^i^ 
thU 9take is/* read'*  And  tkU  ItakgU." 

Page  376,  eoL  1,  Iln^ 86  from  top*  Har'Anitf^ 
<«m</  thk  doetrioe,"  read  <<  And  a  fartmmi  ^ 
doctrine." 

Wordsworth  v.  Bott^  p.  381.  I(  was  iatenkd  H 
the  Edlior  that  the  stotute  inaerted  in  tbii  niolt^ 
relating  to  Joint  Stock  BAKKnro  Coufisi^ 
which  pasMd  dnee  the  V icB  Ch  Aircau^ot  cm  ^ 
deciaton  upon  that  caie,  should  have  beea  wot  a| 
Addenda  to  this  Report,  but  room  eoald  not  be  te*- 
for  it.  I 
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Tub  Editor  is  yerjr  grateful  for  the  many 
tters  of  condolence  he  has  been  honoured 
1th  by  the  Subscribers^  upon  his  present 
try  severe  affliction.  He  trusts  that  he 
ay  goon  be  among  them  again,  and  that  by 
perseverance  in  the  same  course  he  has 
roughout  adopted  in  the  management  of 
is  paper,  (and  it  has  not  been  managed 
thoat  great  personal  sacrifices,)  he  may 
3rit  a  continuance  of  those  good  feelings  so 
irmly  and  kindly  expressed  for  him  upon 
i  present  unfortunate  occasion. 


EXECUTORY  DEVISES. 

Answer  to  Probleii  XIX. — ^Vol.  4. 

What  is  an  Executory  Devise  ? 

By  J.  A.  M. 

N  executory  deyise  is  commonly  defined 
to  be  a  devise  of  a  future  interest  in 
ids  or  chattels,  not  to  take  effect  at  the 
tator's  death,  but  only  on  some  future 
ttingency. 
Kr.  Fearne  defines  it  thus,  *^  An  executory 

Vol.  IV. 


devise  is  strictly  such  a  limitation  of  a  future 
estate  or  interest  in  lands  or  chattels  (though 
in  the  case  of  chattels  personal,  it  is  moi^ 
properly  called  an  executory  bequest,)  as 
the  law  admits,  in  the  case  of  a  will,  though 
contrary  to  the  rules  of  limitation  in  con- 
veyances at  common  law." 

The  latter  definition  is  the  most  precise 
and  accurate ;  inasmuch,  as  the  former  not 
only  includes  executory  devises,  but  every 
kind  of  contingent  executory  interest  in 
lands  or  chattels  given  by  devise :  ex.  gr. 
contingent  remainders.  Such  definition  is, 
therefore,  too  general. 

An  executory  devise  was  never  made  good 
but  for  the  sake  of  supporting  the  intention 
of  a  testator.  Standring  v.  Standrtng,  2  Wills. 
88. ;  and,  therefore,  it  is  a  leading  rule  on 
this  branch  of  the  law,  that  a  limitiettion  in  a 
will  is  never  construed  as  an  executory 
devise,  when  by  possibility,  it  can  be  made 
good  as  a  contingent  remainder ;  and  the  in- 
tention of  the  testator  thus  efiectuated.  2  Bos. 

2  D 
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k  Pall.  298.  Agar  v.  Agar,  12  East,  253. 
2  Marsh,  161.  6  Taunt.  263.  The  following 
case  is  an  example,  *^  where  a  testator,  in 
case  his  eldest  son  should  die  without  leaving 
issue  of  his  body,  then  after  his  decease, 
gave  the  lands  to  his  youngest  son  and  his 
heirs ;  this  was  held  an  estate  tail  by  impli- 
cation in  the  eldest  son,  with  a  contingent 
remainder  to  the  younger  son."  Walter  v. 
Drew,  Com.  Rep.  372. 

At  the  common  law  no  remainder  could 
be  limited  over  after  a  limitation  in  fee;  a 
freehold  could  not  be  made  to  commence  in 
futwro.  Nor  could  a  term  of  years  be  given 
to  a  person  for  life  with  a  remainder  over. 
But  the  courts  have  dispensed  with  these 
rigid  rules  in  order  to  support  the  intention 
of  testators  in  the  cases  of  wills,  limitations 
of  uses  and  declarations  of  trusts  of  terms. 

There  are  three  kinds  of  executory  devises, 
two  '  of  which  relate  to  freeholds,  and  the 
third  to  chattels  real  and  personal.  It  shall 
be  my  endeavour  to  lay  before  your  readers 
a  brief  account  of  each. 

And  First,  It  has  been  already  stated 
that  a  fee  could  not  at  common  law  be 
limited  so  as  to  take  effect  after  a  fee.  But 
by  the  first  kind  of  executory  devise  this 
may  be  done ;  as  where  a  man  devises  his 
whole  estate  in  fee  simple,  but  upon  some 
future  contingency  qualifies  the  disposition, 
and  limits  an  estate  on  that  contingency. 

A  testator  devised  certain  lands  to  B  his 
son  and  his  heirs  for  ever,  and  if  he  died 
without  issue  living  A,  then  A  to  have 
those  lands  to  him  and  his  heirs  for  ever,  it 
was  adjudged  that  B  took  a  vested  estate  in 
fee  simple,  and  that  the  limitation  over  to  A 
was  good  as  an  executory  devise  to  take 
effect  on  B*s  dying  without  issue  in  the  life- 
time of  A.  PelU  V.  Br&wn^  Cro.  Jac.  690. 
Phipps  y.  Williams,  6  Sim.  44. 

Devise  of  freehold  and  leasehold  estate  to 
A  &  B,  as  tenants  in  common,  and  if  either 
of  them  should  die  without  leaving  issue, 
then  as  to  the  share  of  each  of  diem  as 
should  so  die  without  issue  as  aforesaid,  to 


the  use  of  the  survivor  of  them  die  aid 
A  &  B  and  the  heirs  of  his  body.  And  io 
case  botli  of  them  should  die  withoot  imeof 
their  body  or  bodies,  then  to  the  use  of  f 
for  life,  with  remainder  to  trustees  toprcsmr, 
&;c.  and  divers  remainders  over ;  beld  tk 
the  limitation  to  the  survivor  wss  a  good 
limitation  by  way  of  executory  derix;  tk 
by  the  word  **  issue "  in  the  sncoeediog 
clause,  the  testator  intended  such  issne  t» 
were  to  take  under  the  prior  limitatioD;  tod 
that  subsequently  the  limitation  over  to  C 
was  not  too  remote.  Radford  v.  Radftri, 
1  Keen.  486. 

Real  and  personal  estate  was  devised  to 
trustees  in  trust  for  his  daughter  A,  ftb»- 
lutely,  provided  that  if  she  should  marrr 
and  have  no  children,  the  lands  and  mofifr 
should  go  to  his  son  B,  or  if  he  were  d«id 
in  the  lifetime  of  A  to  his  children.  B  died 
in  the  lifetime  of  A  without  children;  icd 
it  was  held  that  as  the  executory  limitttne 
was  to  have  taken  effect  only  for  the  benefit 
of  B  and  his  children,  A's  interest  on  hk 
death  became  indefeasible.  Jackson  ▼.  X^^* 
Keen.  597. 

And  even  where  there  is  a  limitation  owr 
after  a  devise  in  fee,  though  such  aotecedt:: 
devise  in  fee  be  not  vested  but  continent, 
yet,  if  the  ulterior  devise  is  limited  so  a5 1^* 
take  effect  in  defeasance  of  the  estate  i^ 
devised,  on  an  event  subsequent  to  its  V- 
coming  vested,  it  has  been  held  to  operate :: 
an  executory  devise.  (ChdUver  v.  IHriKM 
1  Wils.  105.) 

A  right  to  curtesy  attaches  on  the  &^ 
estate  in  fee  under  this  kind  of  execDtortd^ 
vise,  and  is  not  defeated  by  its  determioatiop- 
(8  Bos.  &  Pull.  Cruise  Dig.  Tit.  88 ;  Devi*. 
c.  17.) 

Secondly.  The  second  kind  of  execntoa 
devise  is  that  of  a  limitation  of  a  fiitore  i^ 
terest  in  an  estate  of  inheritance  to  ari§ev 
a  contingency,  or  at  a  certain  peiM  ^^ 
out  any  particular  estate  to  sappNt  %  (' 
was  necessary  at  common  hir.) 
As  if  one  devises  land  to  »  fiim  sik  ^ 
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ber  heirs  upon  her  day  of  marriage.  This 
limitation,  though  it  wonid  hare  been  void 
at  common  law,  is  good  in  a  will  bj  way  of 
executory  devise,  and  until  the  contingency 
bppens  the  fee  descends  to  the  heir  at  law 
)f  the  testator ;  1  Sid.  153 ;  Bullock  y. 
SUmet,  2  Ves.  Sen.  521.    It  may  be  well 

0  mention  here,  that  the  Court  will  not  allow 
imber  to  be  cut  down  where  there  is  an  exe- 
utory  devise  in  futuro,  Stanfietd  v.  Ha- 
trgham^  10  Ves.  278.  So  where  a  man 
levises  an  estate  to  the  first  son  or  the  heir 
f  J.  S.  when  he  shall  have  one.  Raymd.  83. 

And  it  is  not  necessary  that  the  event  on 
^'bich  the  future  estate  is  to  arise  should  be 
ontingent.  Por  where,  though  a  testator 
eparts  with  an  immediate  estate  of  freehold, 
et  the  ulterior  limitation  of  it  is  not  so  con- 
ected  with  it  as  to  be  capable  of  taking 
Ifect  as  a  remainder,  the  ulterior  limitation 
ill  be  an  executory  devise  arising  in  futuro 
D  the  happening  of  a  certain  event,  ex.  gr. 
Revise  to  one  for  life,  and  from  and  after 
e  expiration  of  one  day,  (or  any  other 
pposed  period,  not  exceeding  twenty-one 
.'ars)  next  ensuing  his  decease,  then  over  to 
(Other.  See  Clarke  v.  Smytk,  1  Lutw. 
18;  1  Salk.226. 
When  an  estate  is  devised  to  a  person  on 

1  event  which  is  too  remote ;  a  devise  over, 
pending  on  the  same  event,  is  void  also. 
rocter  v.  Bishop  of  Batk,  2  H.  Bl.  355; 
irl  of  CkatJiam  v.  Tothill,  6  Bro.  P.  C. 
I ;  1  Ves.  134. 

Thirdly •  A  term  of  years  or  other  chat- 
}  may  be  limited  by  will  to  one  man  for 
life,  and  afterwards  to  another  in  re- 
inder,  which  could  not  be  done  by  deed, 
ng  void  at  common  law,  and  the  whole 
01  would  have  vested  in  the  first  devisee 
life ;  a  life  estate  being  esteemed  a  larger 
^rest  in  lands  than  any  term  of  years,  how- 
r  long  ;  8  Bep.  95 ;  Cro.  Car.  346.  And 
person  to  whom  the  first  interest  is  be- 
atbed  has  no  power  to  alienate  or  bar 
remainder  of  the  term.    Dyer,  358. 


Where  one  possessed  of  land  for  years  de- 
vises it  to  another  for  life,  and,  after  his  de- 
cease, the  residue  of  such  term  to  a  third 
person,  this  is  an  executory  devise  and  good. 

And  the  assent  of  the  executor  to  the  first 
devise  is  an  assent  also  to  the  second.  Xom- 
pet*$  Caeej  10  Co.  47,  b. ;  Manmn^s  Case^ 
8  Co.  94,  b. ;  Plowd.  520,  522. 

It  is  not  necessary  that  the  ulterior  de- 
visee should  be  in  esse,  or  ascertained.  For 
where  a  termor  for  years  devised  the  term 
to  his  wife  for  18  years,  then  to  the  eldest 
son  for  life,  and  after  to  the  eldest  issue 
male  of  that  son  for  life ;  though  the  son 
had  not  any  issue  male  at  the  time  of  the 
devise  and  death  of  the  testator,  yet  it  was 
held  that  if  he  had  had  any  issue  male  at 
his  death,  such  issue  should  have  had  it. as 
an  executory  devise,  being  merely  limited 
to  the  son  for  life.  Cotton  y.  Heathy  1  BolL 
Abr.  612;  1  Eq.  Ca.  Abr.  191. 

A  disposition  of  a  term  of  years,  or  per* 
sonalty  to  a  person  and  the  heirs  of  his 
body,  is  a  disposal  of  the  absolute  in- 
terest in  the  term;  for  a  term  cannot  be 
entailed.  In  a  modem  case,  where  there 
was  an  attempted  perpetuity  as  to  personal 
estate  in  a  will,  the  Court  decreed  it  a  quasi 
entail,  and  therefore  an  absolute  interest. 
The  case  alluded  to  is  Mackwortk  t.  Hinxman^ 
Keen,  658.  A  testator  bequeathed  personalty 
to  trustees  to  pay  the  interest  to  Sir  6.  A. 
Bart,  for  life,  and  after  his  decease  to  his 
eldest  son,  for  the  time  being ;  but  if  he 
should  die  leaving  no  son,  then  in  trust  for 
the  person  on  whom  the  baronetcy,  which 
was  limited  in  tail  male  should  devolve,  so 
that  each  baronet  should  take  the  interest 
for  life,  and  after  the  extinction  of  the 
baronetcy  to  fall  into  the  residue  of  the 
estate.  At  the  death  of  the  testator,  Sir 
6.  A.  had  two  brothers,  on.  whom  the 
baronetcy  successively  devolved :  Heldf  on 
a  suit  between  the  representatives  of  the 
second  brother  and  the  third  brother,  and  to 
which  the  representatives  of  Sir  G.  A.  were 
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not  parties,  that  in  consideration  of  the  gene- 
ral intention  of  the  testator  to  keep  the  per- 
sonal popertjy  with  the  title,  the  second 
Brother  took  a  quasi  estate  tail,  and  there- 
f9r^c^n.ab6olate  interest  in  it. 
nttj^Tfaat  in  equity  chattels  personal  may  he 
'bii^tie^hed,  so  as  to  take  effect  as  executory 
^^quests^  the  following  cases  are  authorities: 
:■  Where  there  was  a  devise  of  JB500  to  tes- 
tator's daughter,  and  in  case  she  died  before 
SO  years  of  age  unmarried,  then  over.  This 
was  decreed  in  Equity  to  be  valid  as  an  exe- 
cutory bequest;  and  the  daughter  having 
died,  after  the  receipt  of  the  money,  but 
before  the  30  years  had  expired,  her  execu- 
tors were  decreed  to  be  liable  in  trust  for 
the  legatees  over.    2  Freem.  137.  Car.  172. 

A  testatrix  bequeathed  her  whole  estate, 
consisting  of  personal  things,  to  her  sister 
C.  {whom  she  made  executrix)  during  the 
term  of  her  natural  life ;  and  after  her  de- 
cease, the  will  was,  that  £400  should  be 
^iven  to  the  daughters  of  D. :  it  was  deter- 
mined that  the  said  daughters  ought  to  have 
relief  as  to  the  several  legacies  given  them 
by  the  will,  and  for  which  the  said  C.  was 
in  nature  only  of  a  trustee,  the  money  being 
to  be  paid  after  her  death.  Catchmay  v. 
ifiehoU,  1  P.  Wm9.  6  in  notis. 

One-fourth  of  the  personal  estate  of  a  tes- 
tator was  bequeathed  to  his  son  absolutely, 
but  by  a  cpdicil  it  was  directed  that  the 
fion*s  share  should  be  only  for  the  life  of 
himself  and  his  wife,  provided  that  they  had 
no  issue,  and  that  at  their  death  it  should 
fall  into  the  residue.  Held^  that  the  son  did 
not  take  absolutely,  but  subject  to  an  execu- 
tory bequest  over,  in  case  no  issue  of  him 
and  his  wife  was  livingat  the  death  of  the 
survivor.  Mackstraw  v.  VUeg  1  Sim.  &  Stu. 
604. 

And  now,  having  considered  the  several 
kinds  of  executory  devises,  let  us  see  how 
they  are  prevented  from  becoming  perpetui- 
ties which  would  be  the  consequence  of  the 
jSrs^ devisee's  not  having  the  power  to  destroy 


tbe  subsequent  contingent  interests*  lor 
the  great  distinction  between  an  execauny 
devise  (whether  of  real  or  personal  propem) 
and  a  contingent  remainder  is,  that  tk 
former  cannot  be  barred  or  destroyed  k 
any  alteration  of  the  estate  out  of  vklcli: 
is  limited. 

The  principles  on  which  the  limits k^- 
been  fixed  by  our  courts  for  the  prevcntka 
of  perpetuities  with  regard  to  eiecntorj  lie* 
vises  are  thus  lucidly  laid  down  and  cos- 
mented  on  by  Mr.  Hargrave,  in  his  «k- 
brated  argument  in  the  Thelusson  CusSi 
p.  57. 

*'  Executory  devise  was  not  n^nlarlj  iii- 
mitted  till  about  two  centuries  ago.  Tbe 
rules  for  circumscribing  it  are  conseqaeatlf 
not  of  earlier  date ;  and  there  are  ootuj 
statutes  for  the  purpose.  It  is  impoei^^^ 
therefore,  that  the  rules  should  be  derir^. 
from  any  other  source  than  the  discretioi^v£ 
the  judges.  For  general  utility  and  pabli: 
convenience  they  admitted  execotory  d^ 
vises.  But  it  was  seen,  that  if  execuun 
devise,  or  use  or  trust  of  a  simiiar  natarf, 
was  permitted  without  some  restrictio&s 
great  abuses  might  be  generated.  It  ^l* 
soon  settled  by  the  courts  of  law  that  eiecs- 
tory  devise  could  not  be  barred  by  a  com- 
mon recovery,  that  is,  as  early  as  the  esse  ?: 
Pells  V.  Broimj  supra.  Afterward?,  tboc,- 
not  without  much  contest,  it  wsb  further  «t.* 
tied,  that  executory  devises  might  be  s- 
shaped  as  to  make  the  devisee  uoccrtii" 
(see  the  case  of  Snow  v.  CutUr^  1  Eq.  C^ 
Abr.  188.)  till  the  very  insUnt  appoinre: 
for  rising  of  the  executory  estate.  But  exe- 
cutory devise,  thus  unbarrahle  by  reeo^"? 
or  otherwise,  and  thus  unceitsin  as  to  -< 
person  of  the  devisee  till  tbe  mooent  cJ 
taking  effect,  if  some  Umit  hid  not  ba« 
prescribed,  would  have  been  a  M^  ^ 
perpetuity.  To  prevent  such  an 
judges  limited  the  dme  for 
on  which  an  executory  devise  ipi  ^ 
rate  \  boldingi  that  unless  A9  ^ 
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ras  Bucb,  that  if  it  ev^r  happened,  it  would 
ecessarily  happen  within  a  limited  space  of 
!me,  the  executory  devise  should  be  deemed 
ilegal,  and  considered  as  a  nullity •" 

PROBLEM  XXVI.  VOL.  IV. 

Vbndob  and  Purch%sbr. 
In  what  cases  will  a  Court  of  Equity  decree  a 
pecific  performance  of  an  agreement. 
First,  with  respect  to  the  Vendor. 
Secondly^  with  respect  to  the  Agreement  itself. 

TO  THE    EDITOR   OP    THE    LEGAL    GUIDE. 

ANSWER  TO  PROBLEM   XV.     Vol.4. 

By  E.  A. 

Ejectmbnt. 

For  what  will  this  action  lie  ? 
Sir, — Notwithstanding  the  doctrine  of  dam- 
i«rn  absque  injuria  prevails  in  a  few  instances, 
ret  it  is  a  hroad  principle,  an  indisputable  and 
I  general  rule  of  the  English  Lsw,  that  ^'  where 
I  right  exists  there  is  also  a  remedy  either  by 
iction  07  by  suit,  whenever  that  right  is  lessened 
Q  value  or  enjoyment|  or  is  invaded,  destroyed, 
)r  interrupted.'* 

The  action  of  ejectment  at  the  present  day, 
orros,  in  practice,  no  inconsiderable  proportion 
^  the  means,  whereby  wrongs  are  redressed ; 
ind  rights  demonstrated,  and  established ;  inas- 
much  as,   after   the   legislature    had  by  Stat. 
3  &  4  W.  4,  c.  27,   eased  and  lightened  our 
uridical  system  of  a  burdensome  mass  of  fiction ; 
)y  the  destruction  or  abolition  of  real  actions, 
md  by  abolishing  writs  of  right  patent,  and  an 
ilmost  infinite  variety  of  antiquated,  expensive, 
ind,  owing   to   the   improvements    ana   other 
■hanges  in  the  laws  and  numerous  other  causes, 
hen  almost  as  unused  as  useless  remedies  by 
vhich  in  ancient,  and  occasionally  in  modem 
Jmes,  claims   of  right  to   real  property   were 
)roseci]ted  ;  it  left  remaining,  with  the  exception 
'f  a  writ  of  right  of  dower,  a  writ  of  dower 
tnde  nihil  hahet  and  a  quare  impedit,  no  real, 
ir  mixed  action  whatsoever,  save  and  except  that 
ction  which   is  my  present  subject^  for  con- 
Meration. 
This  action   of  **  Ejectment,"   therefore,  is 
pus   become    the    only  remaining  general  re* 
wdy  for  recovering  the  possession  of  premises 
|liere  and  when  a  right  to  that  possession  has 
rued  to  the  claimant,  or  some  person  through 
om  he  claims  within  the  period  of  20  years 
erior  to  the  bringing  of  the  action,  or  within 

th  further  period  as  the  law  relating  to  the 
itatioDs  of  actions  and  suits  allows,  where  the 
ties  have  been  under  some  legal  disability  by 


reason  of  infancy,  coverture,  or  some  other  of 
the  causes  set  forth  in  the  statute  referred  to 
during  any  portion  of  that  period. 

This  action  is  in  form  a  '*  mixed  "  action,  and 
the  reason  for  the  application  of  this  denomi- 
nation to  it  is,  because  the  plaintiff  is  in  law 
supposed  not  only  to  be  seeking  the  recovery  of 
his  possession,  but  also  damages,  for  the  wrong 
he  has  sustained  by  its  detnhention  from  him ; 
although,  in  practice,  this  is  never  attended  to: 
as  the  dunages  recovered  in  this  action  are  in- 
variably nominal,  and  the  profits  of  the  premises 
during  such  period  as  they  have  been  illegally 
withheld  from  the  rightful  owner  (not  exceeding 
the  time  limited  by  law),  are  recovered  in  a 
separate  and  subsequent  action,  the  form  of  which 
is  trespase  for  mesne  profits;  in  this  latter 
action,  I  may  state  that,  as  a  general  rule,  the 
judgment  obtained  by  the  plaintiff  in  ejectment 
is  conclusive  evidence  against  the  defendant. 

Amongst  the  other  advantages  of  this  action 
(by  which,  as  I  shall  presently  more  particularly 
observe,  the  title  to  the  premises  only  collate- 
rally calls  for  a  decision,)  is,  that  b^  it  a  speedy 
and  efiicacious  mode  exists  of  enforcmg  a  rightful 
claim  of  title  to  premises,  without  augmenting 
its  delay  and  expence  in  special  pleading  and 
other  formalities,  too.  frequently  producing  both 
of  those  evils. 

Fiction  and  fiction  alone  is  the  whole  and 
sole  origin  and  foundation  of  the  proceedings  in 
this  action.  The  first  notification  of  its  having 
been  brought  comes  in  the  shape  of  a  declaration 
delivered  to  the  tenant  in  possession  of  the  pre- 
mises ;  who,  to  prevent  frauds  and  to  ensure  its 
coming  into  the  hands  of  the  landlord,  is  re^ 
quired  under  a  heavy  penalty  to  inform  his  land^ 
lord  that  he  is  the  recipient  of  such  declaration^ 
and  which  in  terms  alleges  a  demise  of  a  term  of 
years  by  the  person  claiming  title  to  recover 
possession  of  the  premises  to  some  nominal  party, 
usually  John  Doe,  of  which  term  in  pursuance 
of  such  demise.  Doe  becomes  possessed,  and  of 
which  it  further  alleges  Doe  was  ousted  by  some 
other  nominal  party,  generally  Richard  Roe, 
before  his  term  expired.'  To  saf'sfy  itie  Yule'of 
the  Common '  Law  requiring  entry  b)»'a' Jss^ee 
before  his  title  can  be  considered  as  p^riJ^ot«the 
declaration  distinctly  alleges  an  entry, on,  the 
premises  by  Doe.  So  far  arc  the  proceedings 
carried  on  in  the  names  of  these  actoreifabulw^ 
but  by  a  **  friendly  "  notice  purporting  to  come 
from  Roe  appended  to  this  deiaration,  the  tenant 
in  possession  is  made  acquainted  with  the  fact 
that  Roe  (who  now  styles  himself  as  a  **  casual 
ejector "  only,  and  in  which  character  alone  he 
states  he  is  sued,)  has  no  title  to  the  premises, 
and  Roe,  in  the  plenitude  of  his  friendship, 
advises  the  party  to  whom  his  friendly  epistle  is 
addressed,  to  appear  in  some  court  of  law  (which 
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he  Dunes,)  in  the  following  tenn,  and  so  to  cause 
himself  to  be  made  defendant  in  Roe's  stead ; 
otherwise  he,  (Aoe)  doubtless,  to  avoid  meddling 
with  his  neighbour's  business,)  will  suffer  judg- 
ment to  pass  by  default ;  whereupon,  the  then 
unfortunate  possessor,  will  be  turned  out  of  pos- 
session* 

If  it  18  intended  to  defend  the  action  which  is 
brought  in  the  way  I  have  attempted  to  describe, 
.the  party  in  possesion  appears  to  the  declaration, 
pleads  the  general  issue,  and  enters  into  the  con- 
sent rule,  whereby  he  agrees  at  the  trial  of  the 
cause  to  admit  the  following  as  facts,  (viz.) 

1 .  That  such  lease  as  I  have  mentioned  was 
made  to  Doe. 

2.  That  Doe  entered  in  pursuance  thereof. 

3.  That  he  was  ousted  or  amoved  from  the 
possession  vested  in  him  pursuant  to  that  lease, 
the  consent  rule  then  provides  for  the  payment 
and  recovery  of  the  costs  of  the  action. 

When  the  cause  comes  on  for  trial,  as  it  must 
have  been  previously  observed,  the  only  question 
calling  for  a  verdict  of  the  jury  is,  whether  the 
party  claiming  title  to  the  possession  of  the  pre- 
mises, bad  at  that  time  when  it  was  alleged 
that  he  demised  them  to  Doe  a  sufficient  Ugal 
estate  in  him,  to  warrant  and  authorize  the 
granting  of  such  a  lease  and  Doe's  entry  there^ 
upon.  If  he  had  not  the  action  ex  necessitate 
must  fall  to  the  ground.  If,  on  the  other  hand, 
the  verdict  of  the  jury  is  in  effect  that  he  had, 
then  judgment,  unless  restrained  in  due  course, 
goes  for  him,  and  he  recovers  possession  ac- 
cordingly. 

if  no  steps  are  taken  by  those  who,  either  by 
themselves,  their  tenants,  or  their  servants  are  in 
the  possession  of  the  premises  to  defend  the 
action,  the  plaintiff  becomes  entitled  to  judg- 
ment by  default  against  the  *'  casual  ejector," 
obtainable  on  motion  and  rule  without  further 
notice,  to  the  possessors,  and  as  an  inevitable 
consequence  to  a  writ  of  possession  as  welL 

I  shall  decline  to  enter  more  fully  into  the 
practice  of  this  action  referring  to  2  Arch.  P. 
by  Ch.  where  I  believe,  those  who  are  90  minded 
to  do,  may  procure  all  the  information  necessary 
in  relation  to  this  action  lucidly  and  perspicuously 
arranged. 

Before  concluding  these  observations  I  wish 
roost  particularly  to  impress  upon  those  who  may 
not  have  had  the  opportunity  of  watching  an  ac- 
tion of  ejectment  through  all  its  stages,  that  it 
must  be  borne  in  mind  that  if  the  substituted  de- 
fendant refuses  or  neglects  to  appear  at  the  trial 
and  confess  lease,  entry,  and  ouster  pursuant  to 
the  terms  of  the  consent  nde,  the  plaintiff  will 
be  nonsuited  as  a  matter  of  course,  but  he  will 
thereupon  be  entitled  to  judgment  against  the 
casiial  ejector,  the  same  as  if  no  one  had  origi- 
naUy  appsaredto  thedechvation. 


Having  toade  these  preliminaiy  mau^  wr 
with  a  view  of  introducing  my  subject  with  si* 
vantage,  than  with  a  view  of  engrossing  the  o- 
lumns  of  your  invaluable  periodical,  aod  bconr 
I  flatter  myself  that  those  remarks  will  (if  eons) 
be  acceptable  to  many  of  your  readers,  1  nov  pe- 
ceed  with  the  answer  in  detail,  in  doing  viual 
intend,  for  the  sake  of  convenience,  to  pumxai 
following  plan  of  arrangement,  viz. : — 

First.  For  what  premises,  and  in  whit  am 
an  action  of  ejectment  may  be  brought,  wbcretbc 
lessor  of  the  plaintiff  claims,  for  his  owb  Inefe, 
distinct  from  and  unconue^ed  with  otbo  pa- 
sons,  whether  as 

1.  Disseisee,  &c* 

2.  Landlord. 

3.  Mortgagee. 

4.  Vendor  of  real  property. 

5.  Lessor,  as  for  forfeiture,  &c. 

6.  Tenant  by  elegit,  &c. 

7.  Lord  of  a  manor,  or  as 

8.  Widow  for  free  bench. 

Secondly.  Other  cases  in  whidi  the  adioi 
will  lie,  as  where  the  party  claiming  chdoK  the 
premises : 

1.  Jure  representatione,  as — 1,  Heir  it  kv; 
and,  2.  Fxecutor  or  administrator* 

2.  By  devise. 

3.  As  trustee. 

4.  As  guardian. 

6.  Where  there  is  a  connection  in  titk  or  tr> 
nancy  with  other  persons. — 1.  Joint  teoaoti.-' 
2.  Coparceners ;  and,  3.  Tenants  in  coaioon. 

6.  As  commoner. 

7.  As  a  public  right  of  way. 

8.  As  a  parson,  &c. 

9.  As  husband  jure  uxoris,  and 

10.  As  parish  officers. 

{ToOe  eoniuiMctf.) 


3  &  4  ViCT.  Cap.  97. 
An  Act  for  regulating  Rddways* 

{\{ith  August,  IS40]. 
Whereas  it  is  expedient  for  the  siiietj ^ 
the  public  to  provide  for  the  due  soperrifti: 
of  Railways:  Be  it  therefore  enacted  by  tbt 
Queen's  most  excellent  Majesty,  by  and  «ta 
the  consent  of  the  Lords  spiritual  and  tespan^ 
and  Commons  in  this  present  parliament  sssen* 
bled,  and  by  the  authority  of  the  same,  T^ 
after  two  months  from  the  passing  of  this  Act 
no  Railway,  or  portion  of  any  Railw^,  shsH  be 
opened,  for  the  public  conveyance  of  passes^ 
or  goods  until  one  calendar  month  after  0000 
in  writing  of  the  intention  of  opeoiiig  the  am 
shall  have  been  given,  by  the  CompaajJ^ 
whom  sych  Railway  shall  beloi^,  to  ^  ^^ 
of  the  Committee  of  her  Majcstyfs.  W»y  Cflaa* 
cil  appointed  for  Trade  and  A0^  "** 
tations* 
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2.  And  be  it  eMct^  That  if  any  Railway, 
or  portion  of  any  Railway,  shall  be  opened  with- 
out due  notice  as  aforesaid,  the  Company  to 
whom  such  Railway  shall  belong  shall  forfeit  to 
her  Majesty  the  sum  of  Twenty  Pounds  for 
ty^  day  during  which  the  same  shall  continue 
open,  until  the  expiration  of  one  calendar  month 
after  the  company  shall  have  given  the  like 
notice  as  is  herein  before  required  before  the 
opening  of  the  Railway ;  and  any  such  Penalty 
may  be  rpoovered  in  any  of  her  Majesty's  Courts 
of  Record. 

3.  And  be  it  enacted,  That  the  Lords  of  the 
Baid  Committee  may  order  and  direct  every 
Railway  Company  to  make  up  and  deliver  to 
them  Returns,  according  to  a  form  to  be  pro- 
nded  by  the  Lords  of  the  said  Committee,  of 
the  aggregate  traffic  in  passengers,  according 
to  the  several  classes,  and  of  the  aggregate 
^c  in  cattle  and  goods  respectively,  on  the 
iaid  Railway,  as  well  as  of  all  accidenta  which 
•hall  have  occurred  thereon  attended  with  perso- 
^  inju7,  and  also  a  table  of  all  Tolls,  Rates, 
uid  Charges  from  time  to  time  levied  on  each 
^laas  passengers,  and  on  cattle  and  goods,  con> 
'eyed  on  the  said  Railway ;  and  if  the  returns 
lerein  specified  shall  not  be  delivered  within 
hirty  days  after  the  same  shall  have  been  re- 
{aired,  every  such  Company  shall  forfeit  to 
»er  Majestv  the  sum  of  Twenty  Pounds  for 
!Te7  ^y  during  which  the  said  Company  shall 
^Ifuliy  neglect  to  deliver  the  same;  and  every 
uch  penalty  may  be  recovered  in  her  Majesty  s 
Courts  of  Record:  provided  always,  that  such 
tturns  shall  be  required,  in  like  manner  and 
^1  the  same  time,  from  all  the  said  Compa- 
nies, unl^  the  Lonls  of  the  said  Committee 
hall  specially  exempt  any  of  the  said  compa* 
lies,  and  shall  enter  the  grounds  of  such  £x- 
QQption  in  the  minutes  of  their  Proceedings. 

4.  And  be  it  enacted,  That  every  Officer 
f  any  Company  who  shall  wilfully  make  any 
%lsc  return  to  the  Lords  of  the  said  Committee 
hail  be  deemed  guilty  of  a  misdemeanor. 

d.  And  be  it  enacted,  That  it  shall  be  lawful 
)r  the  Lords  of  the  said  Committee,  if  and 
'hen  they  shall  think  fit,  to  authorize  any 
roper  person  or  persons  to  inspect  any  Railway ; 
nd  it  sliall  be  lawful  for  every  person  so  autho- 
red, at  all  reasonable  times,  upon  producing 
w  authority,  if  required,  to  enter  upon  and 
uroine  the  said  Railway,  and  the  Stations, 
^orks,  and  Buildings,  and  the  Engines  and 
*mages  belonging  thereto:  provided  always, 
>&t  no  person  sh^  be  eligible  to  the  appoint- 
lent  as  Inspector  as  aforesaid  who  shall  within 
tie  ^ear  of  his  appointment  have  been  a  Di- 
>ctor  or  have  held  any  office  of  trust  or  profit 
Qder  any  Railway  Company. 

6.  And  be  it  enacted,    That  every  person 


wilfully  obstructing  any^  person,  duly  authorized 
as  aforesaid,  in  the  execution  of  his  duty,  shall, 
on  conviction  before  a  Justice  of  the  Peace 
having  jurisdiction  in  the  place  where  the  offence 
shall  nave-  been  committed,  forfeit  and  pay  for 
every  such  offence  any  sum  not  exceeding  ten 
pounds;  and  in  default  of  payment  of  any 
penalty  so  adjudged,  immediately  or  within  such 
time  as  the  said  Justice  of  the  Peace  shall  ap- 
point, the  same  Justice,  or  any  other  Justice 
having  jurisdiction  in  the  place  where  *  the 
offender  shall  be  or  reside,  may  commit  the 
offender  to  prison  for  any  peiiod  not  exceeduig 
three  calendar  months';  such  commitment  to  be 
determined  on  payment  of  the  amount  of  the 
penalty ;  and  every  such  penalty  shall  be  returned 
to  the  next  ensuing  Court  of  Quarter  Sessions 
in  the  usual  manner. 

7.  And  whereas  many  Railway  Companies 
are,  or  may  hereafter  be  empowered  by  Act  of 
Parliament  to  make  Bye  Laws,  Orders,  Rules, 
or  Regulations,  and  to  impose  penalties  for  the 
enforcement  thereof,  upon  persons  other  than 
the  servants  of  the  said  Companies,  and  it  is 
expedient  that  such  powers  should  be  under 
proper  controul ;  be  it  enacted,  That  true  copies 
of  all  such  Bye  Laws,  Orders,  Rules,  and  Regu- 
lations, made  under  any  such  powers  by  every 
such  Company  before  the  passing  of  this  Ac^ 
certified  in  such  manner  as  the  Lords  of  the 
said  Committee  shall  from  time  to  time  direct, 
shall,  within  two  calendar  months  after  the 
passing  of  this  Act,  be  laid  before  the  Lords 
of  the  said  Committee ;  and  that  every  such 
Bye  Law,  Order,  Rule,  or  Regulation,  not  so 
laid  before  the  Lords  of  the  said  Committee 
within  the  aforesaid  period,  shall,  from  and  after 
that  period,  cease  to  have  any  force  or  effect^ 
saving  in  so  far  as  any  penalty  may  have 
been  then  already  incurred  under  the  same. 

8.  And  be  it  enacted,  That  no  such  Bye  Law, 
Order,  Rule,  or  Regulation  made  under  any 
such  power,  and  which  shaU  not  be  in  force 
at  the  time  of  the  passing  of  this  Act,  and  no 
order.  Rule  or  Regulation  annulling  any  such 
existing  Bye  Law,  Rule,  Order,  or  Regulation 
which  shall  be  made  after  the  passing  of  this 
Act,  shall  have  any  force  or  effect  until  two 
calendar  months  after  a  copy  of  such  Bye  Law, 
Order,  Rule,  or  Regulation,  certified  as  afore* 
said,  shall  have  been  laid  before  the  Lords  of 
the  said  Committee,  unless  the  Lords  of  the  said 
Committee  shall,  before  such  period,  signify 
their  approbation  thereof. 

9.  And  be  it  enacted.  That  it  shall  be  lawful 
for  the  Lords  of  the  said  Committee,  at  any 
time  either  before  or  afWr  any  Bye  Law,  Order, 
Rule  or  Regulation  shall  have  been  laid  before 
them  as  aforesaid  shall  have  come  into  operation, 
to  notify  to  the  Company  who  shall  have  made 
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the  8aine  their  disallowance  thereof,  and,  in 
case  the  same  shall  he  in  force  at  the  time  of 
such  disallowance,  the  time  at  which  the  same 
shall  cease  to  be  in  force ;  and  no  Bye  Law,  Order, 
Rule,  or  Regulation  which  shall  be  so  disallowed 
shall  have  any  force  or  effect  whatsoever,  or,  if  it 
shall  be  in  force  at  the  time  of  such  disal- 
lowance, it  shall  cease  to  have  any  force  or 
effect  at  the  time  limited  in  the  notice  of  such 
disallovrance,  saving  in  so  far  as  any  penalty 
may  have  been  then  alreaciy  incurred  under 
the  same. 

10.  And  be  it  enacted.  That  so  much  of 
every  clause,  provision,  and  enactment  in  any 
Act  of  Parliament  heretofore  passed  as  may 
require  the  approval  or  concurrence  of  any 
Justice  of  the  Peace,  Court  of  Quarter  Sessions, 
or  other  person  or  persons,  other  than  the  mem- 
bers of  the  said  Companies,  to  give  validity  to 
any  Bye  Laws,  Orders,  Rules,  or  Regulations 
made  by  any  such  Company,  shall  be  repealed. 

1 1  •  And  be  it  enacted.  That  whenever  it 
shall  appear  to  the  Lords  of  the  said  Committee 
that  any  of  the  provisions  of  the  several  Acts  of 
Parliament  regulating  any  of  the  said  Compa- 
nies, or  the  provisions  of  this  Act,  have  not 
been  complied  with  on  the  part  of  any  of 
the  said  Companies,  or  any  of  their  officers, 
and  that  it  would  be  for  the  public  advantage 
that  the  due  performance  of  the  same  should  be 
enforced,  the  Lords  of  the  said  Committee  shall 
certify  the  same  to  her  Majesty's  Attorney  Ge- 
neral for  England  or  Ireland^  or  to  the  Lord 
Advocate  for  Scotland,  as  the  case  may  require ; 
and  thereupon  the  said  Attorney  General  or 
Lord  Advocate  shall,  by  information,  or  by 
action,  bill,  plaint,  suit  at  law  or  in  equity, 
or  other  legal  proceedings,  as  the  case  may 
require,  proceed  to  recover  such  penalties  and 
foneitures,  or  otherwise  to  enforce  the  perform- 
ance of  the  said  provisions,  by  such  means  as 
any  person  aggrieved  by  such  non-compliance, 
or  otherwise  authorized  to  sue  for  such  penalties, 
might  employ  under  the  provisions  of  the  said 
Acts  :  provided  always,  that  no  such  certificate 
as  aforesaid  shall  be  given  by  the  Lords  of  the 
said  Committee  until  twenty -one  days  after  they 
shall  have  given  notice  of  their  intention  to 
give  the  same  to  the  Company  against  or  in 
relation  to  whom  they  shall  intend  to  give  the 
same. 

12.  And  be  it  enacted.  That  no  legal  pro- 
ceedings shall  commenced  under  the  authority  of 
the  Lords  of  the  said  Committee  against  any 
Railway  Company  for  any  offence  against  this 
Act,  or  any  of  the  several  Acts  of  Parliament 
relating  to  Railways,  except  upon  such  certificate 
of  the  Lords  of  the  said  Committee  as  aforesaid, 
and  within  one  year  after  such  offence  shall 
have  been  committed. 


13.  And  be  it  enacted,  That  it  sUIbekiit 
for  any  officer  or  agent  of  the  R^way  Conpnr, 
or  for  any  special  constable  duly  appointed,  ib^ 
all  such  persons  as  they  may  cdl  to  tbeir  uBt* 
ance,  to  seize  and  detain  any  engine  driver,  gmi 
porter,  or  other  servant  in  the  employ  d[»li 
company  who  shall  be  foond  dmnk  while  ec- 
ployed  upon  the  Railway,  or  eomndt  any  eftas 
against  any  of  the  bye  laws,  rules  or  retniitioiB 
of  such  company,  or  shall  wilfully,  milicioniT, 
or  negligently  clo  or  omit  to  do  any  act  whcRbr 
the  life  or  limb  of  any  person  passing  skng  or 
being  upon  the  Railway  belonging  to  such  cor- 
pany,  or  the  works  thereof  respectively,  shill  be 
or  might  be  injured  or  endangered,  or  whcrtbf 
the  passage  of  any  of  the  engines,  carriages,  « 
trains  shall  be  or  might  be  obstructed  or  impcikd, 
and  to  convey  such  engine  driver,  guard,  porter, 
or   other  servant   so  offending,  or  any  pe^i* 
counselling,  aiding,  or  assisting  in  such  olivace, 
with  all  convenient  despatch,  before  some  josdcf 
of  the  peace  for  the  place  within  which  such  d- 
fence  shall  be  committed,  without  any  other  ««> 
rant  or  authority  than  this  Act ;  and  ei^e^t  s«^ 

{lerson  so  offending,  and  every  person  cornKt- 
ing.  aiding,  or  assisting  therem  as  i^tres»J. 
shall,  when  convicted  before  such  justice  as  afe<^ 
said,  (who  is  hereby  authorizea  and  reqairei 
upon  complaint  to  him  made,  upon  osth,  vitfcm 
information  in  writing,  to  take  cognizance  th«RcC 
and  to  act  summarily  in  the  premises,)  in  t^ 
discretion  of  such  justice,  be  imprisoned,  «iA<' 
without  hard  labour,  for  any  term  not  exc(ed»c 
two  calendar  months,  or,  in  the  like  dtscretioe  (^ 
such  justice,  shall  for  every  such  offence  forfeit  ta 
her  Majesty  any  sum  not  exceeding  ten  potm^ 
and  in  default  of  payment  thereof  shall  he  iop^ 
soned,  with  or  without  hard  labour  as  tkftsp^ 
for  such  period,  not  exceeding  two  caksec 
months,  as  such  justice  shall  appoint;  socbeop* 
mitmeut  to  be  determined  on  payment  of  tl« 
amount  of  the  penalty ;  and  every  such  pcn^lrv 
shall  be  returned  to  the  next  ensoing  coort  s 
quarter  sessions  in  the  usual  manner. 

14.  Provided  always,  and  be  it  enacted,  TV^ 
(if  upon  the  hearing  of  any  such  compto^ 
shall  think  fit)  it  shall  be  lawfulfor such  Ju^n- 
instead  of  deciding  upon  the  matter  of  comph^ 
summarily,  to  commit  the  peisoD  or  pR^^ 
charged  with  such  offence  for  trial  for  the  W 
at  the  Quarter  Sessions  for  the  county  or  f*^ 
wherein  such  offence  shall  have  been  comsnt^ 
and  to  order  that  any  such  person  so  coibibiB'^ 
shall  be  imprisoned  and  detained  in  any  of  "^ 
Majesty  gaols  or  houses  of  correction  in  the  9» 
county  or  place  in  the  meantinM^  or  to  tab  h^ 
for  his  appearance,  with  or  without  sofrtic^ 
his  discretion  ;  and  every  such  ptaoa  s^f^ 
ing,  and  convicted  before  such  OwrtrfO*'*' 
Sessions  as  aforesaid  (whadi  miObart  is  kcRf 
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qoind  to  tak«  cbgnisftnce  of  and  hear  and  de- 
rmine  such  complaint,)  shall  be  liable  in  the 
scretion  of  auch  Court,  to  be  imprisoned,  with 

withoat  hard  labour^  for  any  term  not  exceed* 
g  two  years. 

id.  And  be  it  enacted.  That  from  and  after 
le  passing  of  this  Act  every  person  who  shall 
ilfully  do  or  cause  to  be  done  any  thing  in  sach 
aiiner  as  to  obstruct  any  engme  or  carriage 
ling  any  Railway,  or  to  endanger  the  safety 
'  persons  conveyed  in  or  upon  the  same,  or  shau 
d  or  assist  therein,  shall  be  guilty  of  a  misde- 
eanor,  and  being  convicted  thereof  shall  be 
able,  at  the  discretion  of  the  Court  before  which 
e  shall  have  been  convicted,  to  be  imprisoned, 
ith  or  without  hard  labour,  for  any  term  not 
xceeduig  two  years. 

16.  And  be  it  enactetl,  That  if  any  person 
lall  wilfully  obstruct  or  impede  any  officer  or 
^ent  of  any  Railway  Company  in  the  execution 
r  his  duty  upon  any  Eailway,  or  upon  or  in 
ny  of  the  stations  or  other  works  or  premises 
DnDected  therewith,  or  if  any  person  shall  wil- 
illy  trespass  on  any  Railway,  or  any  of  the  sta- 
ons  or  other  works  or  premises  connected  there- 
ith,  and  shall  refuse  to  quit  the  same  upon  request 
)  him  made  by  any  officer  or  agent  of  the  said 
)ompany,  every  such  person  so  offisndiog,  and 
11  others  aiding  or  assisting  therein,  shall  and 
my  be  seized  and  detained  by  any  such  officer 
r  agent,  or  any  person  whom  he  may  call  to  his 
&si.«tance,  until  such  offender  or  offenders  can 
e  conveniently  taken  before  some  Justice  of  the 
^eace  for  the  county  or  place  wherein  such  of- 
mce  shall  be  committed,  and  when  convicted  be- 
3re  such  Justice  as  aforesaid  (who  is  hereby 
uthorized  and  required,  upon  complaint  to  him 
pon  oath,  to  take  cogniiance  thereof,  and  to  act 
iimmarily  in  the  premises,)  shall,  in  the  discre- 
ion  of  such  Justice,  forfeit  to  her  Majesty  any ' 
iim  not  exceeding  five  pounds,  and  in  default  of 
ayment  thereof  shall  or  may  be  imprisoned  for 
oy  term  not  exceeding  two  calendar  months, 
uch  imprisonment  to  be  determined  on  payment 
f  the  amount  of  the  penalty. 

17.  And  be  it  enacted,  That  no  proceeding  to 
e  had  and  taken  in  pursuance  of  this  Act  shall  • 
e  quashed  or  vacated  for  want  of  form,  or  be  | 
soioved  by  certiorari,  or  by  any  other  writ  or 
rocess  whatsoever,  into  any  of  her  Majesty's 
^urts  of  Record  at  Westminster  or  elsewhere, 
Qy  law  or  statute  to  the  contrary  notwithstand- 

ng- 

18.  And  whereas  many  Railway  Companies 
re  bound,  by  the  provisions  of  the  Acts  of  Par- 
iaroent  by  which  they  are  incorporated  or  regu- 
ited,  to  make,  at  the  expense  of  the  owner  or 
coupler  of  lands  adjoining  the  Railway,  open- 
ings in  the  ledges  or  flanches  thereof  (except  at 
crtain  places  oa  such  Railway  in  the  said  Acts 
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specified,^  for  effecting  communications  between 
such  Railway  and  any  collateral  or  branch  Rail* 
way  to  be  laid  down  over  such  lands,  and  any 
disagreement  or  difference  which  shall  arise  as  to 
the  proper  places  for  making  any  such  openings 
in  the  ledges  or  flanches  is  by  such  Acts  directed 
to  he  referred  to  the  decision  of  any  two  Justices 
within  their  respective  jurisdictions  :  And  whereas 
it  is  expedient  that  so  much  of  every  clause,  pro- 
vision, and  enactment  in  any  Act  of  Parliament 
heretofore  passed,  as  gives  to  any  Justice  or  Jus- 
tices the  power  of  hearing  or  deciding  upon  any 
such  disagreement  or  difference  as  to  the  proper 
places  for  any  such  openings  in  the  ledges  or 
flanches  of  any  Railway,  should  be  repealed ;  be 
it  therefore  enacted,  That  so  much  of  every  such 
clause,  provision,  and  enactment  as  aforesaid  shall 
be  repealed. 

19.  And  be  it  enacted^  That  in  case  any  disa- 
greement or  difference  shall  arise  between  any 
such  owner  or  occupier,  or  other  persons,  and  any 
Railway  Company,  as  to  the  proper  places  for 
any  such  openings  in  the  ledges  or  flanches  of  any 
Railway  (except  at  such  places  as  aforesaid,) 
for  the  purpose  of  such  communication,  then  the 
same  shall  be  left  to  the  decision  of  the  Lords  of 
the  said  Committee,  who  are  hereby  empowered 
to  hear  and  determine  the  same  in  such  way  as 
they  shall  think  fit,  and  their  determination  shall 
be  binding  on  all  parties. 

20.  And  be  it  enacted,  That  all  notices,  re- 
turns, and  other  documents  required  by  this  Act 
to  be  given  to  or  laid  before  the  Lords  of  the 
said  Committee ;  and  all  notices,  appointments, 
requisitions,  certificates,  or  other  documents  in 
writing,  signed  by  one  of  the  Secretaries  of  the 
said  Committee,  or  by  some  officer  appointed  for 
that  purpose  by  the  Lords  of  the  said  Committee, 
and  purporting  to  be  made  by  the  Lords  of  the 
said  Committee,  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  have  been  made  by  the  Lords 
of  the  said  Committee  ;  and  service  of  the  same 
upon  any  one  or  more  of  the  Directors  of  anv 
Railway  Company,  or  on  the  Secretary  or  clerx 
of  the  said  Company,  or  by  leaving  the  same  with 
the  clerk  or  officer  at  one  of  the  stations  belong- 
ing to  the  said  Company,  shall  be  deemed  good 
service  upon  the  said  Company. 

2 1 .  And  be  it  enacted.  That  wherever  the  word 
"  Railway"  is  used  in  this  Act  it  shall  be  con- 
strued to  extend  to  all  Railways  constructed  un- 
der the  powers  of  any  Act  of  Parliament,  and 
intended  for  the  conveyance  of  passengers  in  or 
upon  any  carriages  drawn  or  impelled  by  the 
power  of  steam  or  by  any  other  mechanical  power; 
and  wherever  the  word  "Company*'  is  used  in  this 
Act  it  shall  be  construed  to  extend  to  and  include 
the  proprietors  for  the  time  being  of  any  such 
Railway,  whether  a  body  corporate  or  individuals, 
and  their  lessees^  executors,  administrators,  aild 
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aittgnsy  uttlesB  the  nirieet  or  convert  be  repug- 
nant to  such  construction. 

22.  And  be  it  enacted,  That  this  Aet  may  be 
amend^  or  repealed  by  any  Aet  passed  in  the 
present  Session  of  Parliament. 

EXTENSION    OF   THE    METRO POLI- 
TAN  POLICE  DISTRICT. 

LoMj)ON  GAZEnrrR.^Tu€$€lay,  October  13. 


Gdod  Friday,  or  any  day  appointed  fbc  t  ^tkk 
fast  or  thanksgiving;  and  likewise  except  <& 
Mondays  and  Saturdays,  on  which  iist-meiaiond 
days  a  magistrate  shall  attend  at  escb  of  tfee  su^ 
coarts ;  and  that  on  all  days  of  sttendti  ^ 
magistrates  ^all  sit  from  ten  of  the  clock  'n  6t 
morning  until  three  of  the  dock  in  the  afiooKe. 
and  longer,  if  necessary,  for  the  despatch  of  be* 


ness. 


At  the  Court  at  Claremont,  the  drd  October, 
1840,  present,  the  Queen's  most  excellent  iMa* 
jesty  in  Council.  Whereas  by  an  Act  of  Parlia- 
ment, passed  in  the  fourth  year  of  her  Majesty's 
reign,  intituled  *'  An  Act  for  better  defining  the 
Powers  of  Justices  within  the  MetropoliUn  Po- 
lice District/'  it  was,  amongst  other  things, 
enacted,  that  it  should  be  lawful  to  her  Majesty, 
with  the  advice  of  her  Privy  Council,  from  time 
to  time,  to  constitute,  within  the  metropolitan 
police  district,  so  many  police  court  divisions  as 
to  her  Majesty  should  seem  fit,  and  to  define  the 
extent  thereof;  and,  from  time  to  time,  to  alter 
the  number  and  extent  of  such  police  court  divi- 
sions, and  to  assign  a  division  to  each  of  the  po- 
lice courts  already  established,  and  to  establish  a 
police  court  for  each  of  the  other  divisions ;  and 
that  it  should  lie  lawful  for  her  Majesty,  if  she 
should  think  fit,  with  the  advice  of  her  Privy 
Council,  to  order  that  a  police  magistrate  or  ma- 
gistrates shall  attend  regularly  at  any  police  court 
or  courts  thereafter  to  be  established,  either  daily 
or  on  such  days  and  times  as  her  Majesty,  by  the 
advice  aforesaid,  should  order. 

Her  Majesty  is  pleased,  with  the  advice  of  her 
Privy  Council,  to  order,  and  it  is  hereby  ordered 
accordingly,  that  the  parishes  of  Greenwich;  St. 
Nicholas,  Deptford ;  that  part  of  St.  Paul's,  Dept- 
ford,  which  is  within  the  county  of  Kent;  Lewis- 
ham  and  Lea,  in  the  county  of  Kent ;  Rother- 
hithe ;  that  part  of  St.  Paul's,  Deptford,  which  is 
within  the  county  of  Surrey  ;  anci  the  hamlet  of 
Hatcham,  in  the  county  of  Surrey ;  shall  hence-  j 
forth  be  constituted  a  police  court  division ;  and  | 
that  a  police  court  shall  be  established  for  such 
division,  to  be  holden  at  Greenwich,  in  the  county 
of  Kent ;  and  that  the  parishes  of  Plumstead, 
Woolwich,  Charlton,  Eltham,  the  liberty  of 
Kidbrooke,  and  the  hamlet  of  Mottingham,  in 
the  county  of  Kent,  shall,  from  henceforth,  be 
constituted  a  poUce  court  division;  and  that  a 
police  court  for  such  division  shall  be  holden  at 
Woolwich  in  the  county  of  Kent. 

And  her  M^esty  is  further  pleased,  with  the 
advice  aforesaid,  to  order,  and  it  is  hereby  or- 
dered accordingly,  ^at  the  magistrates  to  be  ap- 
pointed for  these  divisions  shall  attend  at  the 
wid  courts  on  alternate  days,  at  Greenwich  and 
Woolwich,  excepting  Sundays,  Christmas  Day, 


Andthe  most  noble  the  Marquis  of  Nonss^ 
one  her  of  Majesty's  Prinapal  Secretaries  of  Sa:=, 
is  to  give  the  necessary  directions  herein  Kcofi 
ingly.  C  C.  GaxviLU. 

At  the  Court  at  St.  James's,  the  9d  Jtaarr 

1840,  present  the  Queen's  most  exodlent  MsjKi 

in  Council.     Whereas  by  an  Act,  f^saei  m  ^ 

tenth  year  of  the  rei^  of  his  late  Mijestj  &: 

George  the  Fourth,  it  was,  amongst  other  ths? 

enacted,  that  it  should  be  lawful  for  his  M^ 

at  any  time,  by  the  advice  of  his  Privy  Osasi 

to  order  that  any  parishes,  townships,  pnaD&. 

and  places,  whether  parochial  or  extra-puodk, 

in  the  counties  of  Middlesex,  Surrey,  HetCd 

Essex,  and  Kent,  of  which  any  part  shall  be  ^ 

tuate  within  twelve  miles  of  Charing  Cras,  * 

the  City  of  Westminster,  shall,  aiha  a  cents 

day,  to  be  named  in  snch  order,  be  added  to,  Si: 

form  part  of,  the  metropolitan  police  district,  c* 

be  placed  under  the  charge  of  a  police  to  be  ;> 

pointed  under  the  said  Act;  and  whereis  bv  is 

Act,  passed  in  the  Parliament  held  in  tii«  sectAi 

and  third  years  of  the  reign  of  her  present  )li* 

jesty,  it  was  enacted,  that  any  pUce  wbia  ^ 

part  of  the  Central  Criminal  Court  district^  n- 

cept  the  City  ^f  London  and  liberues  tbeiM 

and  such  places  as  are  or  may  be  indnded  isc; 

Act  already  passed,  or  to  be  pissed,  in  the  se! 

Session  of  Parliament,   intituled  ^'Ao  Act  if 

regulating  the  Police  in  the  City  of  LonkB.' 

and  also,  that  any  part  of  any  pansh,  towndif. 

precinct,  or  place,  which  is  not  more  tlun  &t0s 

miles  distant  from  Charing  Cross,  in  s  stnt.*^ 

line,  may  be  added  to,  and  form  part  of,  tfaf  o^ 

tropolitan  police  district;  and  wbefCKitB^* 

peuient  that  the  parishes,  townships,  predocfi. 

and  places  following;  that  is  to  say— 

County  of  Middlesex. — Ashford,  Bttf* 
(Esst),  Cowley,  Cranford,  I>rajton  (V6» 
Edgware  (including  Whitchoreb),  Edioort* 
Enfield,  Finchley,  Fryem  Baroet,  Fekfetf- 
Greenford,  Harrow,  Hendon,  Hadlej  Mo^iJ* 
Homsey,  Hayes,  Hanvrell,  Heston,  Haow^- 
Hampton  (Town  and  Court),  Hamptoowick  |L- 
berty),  Harefield,  HilHogdon,  Hading  "<•' 
mondsworth,  Ickinham,  Isleworth,  AAgd>^- 
Laleharo,  Littleton,  Northalt,  Norwood  (P«- 
einct),  Perivale,  Pmner,  Ruisl(».Sei«li*"^ 
Stanofore  (Great  and  Little),  tttwA  Sw^ 
Soabury,     SheppMton,     TotlflAm»  ^^ 
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)bey,  Tvickenhaniy  TcddiDgtoD,  Uxbridge 
ownsbip  and  Cbapelry),  WiisdeD  ; 
CouKTT  OF  SuRR£T. — AddingtoD,  Banstead, 
ddington,  (Wallingtony  hamlet),  Caddington, 
leam,  Croydon,  Couladon,  Carshalton,  Cbea- 
gtoD,  Ewell,  (exclusive  of  part  near  Walton), 
isom,  Farley,  Kew,  Kingston-on-Thames, 
am-with- Hatch,  hamlet,  Hook,  hamlet).  Long 
tton,  Mortlake,  Maiden,  Merton,  Mordon, 
iich&ro,  Moulsey,  (East),  Moulsey  (West), 
tersham,  Richmond,  Roehampton,  Sander- 
ad,  Sutton,  Thames  Ditton  (including  hamlet 
Einber,  hamlet  of  Weston,  and  hamlet  of 
aygate),  Wimbledon,  Woodmanstowe,  War- 
gham,  Worster  Fark  (extra* parochial) ; 
CouNTt  or  Kent. — Bexley,  Beckenham, 
omley,  Charlton,  Crayford,  Cbiselhorst,  Down, 
tbam,  (including  Mottingham),  Erith,  Fam- 
rough,  Foot's  Gray,  Hayes,  Keston,  Xid- 
>oke,  Lewisham^Lee,  North  Cray,  Orpington, 
irostead,  St.  Paul's  Cray,  St.  Mary's  Cray, 
oolwich,  Wickham  (West),  Wickham  (East) ; 
County  op  Essbx. — Barking  (Town  Ward, 
adwell  Ward,  Great  llford  Ward,  Ripple 
ard),  Chingford,  Gbigwell,  Dagenham,  East 
un,  Little  llford,  Loughton,  Low  Leyton, 
altham  Abbey  (Holyfidd  hamlet,  Sewaidstone 
mlet»  Upshire  hamlet,  Waltham,  Town  ham- 
),  VValtharostow,  Woodford,  Wanstead,  West 
tm  (Church-street  Ward,  Flaistow  Ward, 
atford  Waid) ; 

Count V  op  Hbrtfobd. — Aldenham,  Bushey, 
eshunt,  Chipping  Bamet,  Elstree,  Northaw, 
ilge,  Shenley,  Totteridge,  Theobald-street, 
iit  Baniet ; — should  be  added  to,  and  form  part 
the  metropolitan  police  district,  under  the 
ners  and  directions  of  the  said  acts  of  parlia- 

Her  Majesty,  by  and  with  the  advice  of  her 
ivy  Council,  doth  order  and  direct,  and  it  is 
eby  ordered  and  directed,  that  the  said 
ishes,  townships,  precincts,  and  places  shall, 
m  and  after  the  13  th  January  next,  be  added 
and  form  part  of,  the  said  metropolitan  dis- 
Jt. 

And  the  most  noble  the  Marquis  of  Normanby, 
i  of  her  Majesty's  Principal  Secretaries  of 
itc,  is  to  give  such  directions  herein  as  his 
[iship  may  judge  proper.     C.  G.  Gubvillb. 

COURT  OF  CHANCERY.— /«/y  25. 

Field  v.  Churchill,  Widow. 
ATUTE  of  Limitations. — Costs  of  a.  false 

defence^ 
This  bill  was  filed  by  the  widow  and  ezecu- 
i  of  a  Mr,  Churchill  Field,  a  soUcitoTi  for  the 


reoowry  of  a  bili  of  coals  doe  to  him  for  senrioet 
I  render^  to  Mr.  Benjamin  Churchill,  from  the 
I  Tear  1826  to  1830,  when  Mr.  Churchill  died, 
leaving  the  plaintiff,  his  widow  and  ejiecutriz, 
,  directing  by  his  will  that  his  debts  to  be  paid  out 
I  of  his  personal  estate.  The  bill  was  not  filed 
till  1 837,  and  the  defendant  set  up  the  statute  of 
limitations  in  answer  to  the  bill.  That  turned 
I  out  now  to  be  a  good  defence,  but  at  the  time  the 
bill  waa  filed  the  law  on  the  subject  was  in 
great  doubt  in  consequence  of  the  decision  of 
Lord  BROuaHAM,  G.  in  Jones  t.  Scottf  re- 
veninff,  in  1831,  a  decree  of  Sir  John  Lbach, 
then  Master  of  the  Rolls,  and  holding  that  a 
will  in  such  cases  created  a  trust  for  the  benefit 
of  creditors,  taking  their  debts  out  of  the  statute 
of  limitations.  That  decree  was  appealed  from 
to  the  House  of  Lords  s  and  the  House  of 
Lords,  in  1838,  reversed  Lord  BroughanCs 
decree,  and  affirmed  the  decree  of  the  Master  of 
the  Rolls^a)  The  bill  being  filed  in  a  doubtful 
state  of  the  law,  and  with  the  opinion  of  such  an 
eminent  legal  authority  in  favour  of  the  plaintiff; 
she  hoped  that  the  court,  in  the  exercise  of  its 
discretion,  would  order  the  UU  to  be  dismissed 
without  costs. 

The  Lord  Chancellor  said  he  thought  it  a 
hard  case  on  the  plaintiff,  who  believed  when  she 
filed  her  bill  that  she  had  the  law  in  her  favour, 
but  it  turned  out  not  to  be  so.  His  lordship 
feared  he  had  no  discretion. 

Mr.  Smyths,  for  the  plaintiff,  then  said  he 
would  put  the  matter  in  another  point  of  view. 
The  defendant,  besides  setting  up  the  statute  of 
limitations,  had  stated  in  her  answer  to  the  bill, 
that  the  plaintiff  could  not  claim  the  costs,  inas- 
much as  Mr.  Field  had  not  accounted  for  a  sum  of 
£1 ,000  trust  money  which  he  received  in  his  pro- 
fessional character  as  part  of  the  purchase  money 
of  an  estate  sold  for  the  benefit  of  Mr.  Churchill. 
The  defendant  had  wholly  failed  in  making  out 
that  defence,  but  she  had  put  the  plaintiff  to  the 
necessity  of  going  into  a  great  deal  of  expensive 
evidence  in  order  to  disprove  the  charge,  and  the 
same  being  a  false  and  improper  defence,  she 
ought  not  to  be  allowed  the  costs  of  such  a 
defence. 

Mr.  Richards,  for  the  defendant,  said,  if  the 
matter  could  be  sent  before  the  Master  it  would 
be  made  to  appear  that  there  was  at  all  events 
good  grounds  for  believing  that  Mr.  Field  had 
not  accounted  for  the  £1,000,  but  the  inquiry 
could  not  take  place,  as  the  court  had  no  alter- 
native but  to  dismiss  the  bill,  and  that,  as  they 
submitted,  with  costs. 

Mr.  Smythe  admitted  that  Mr.  Field  had 
received  the  money,  as  he  had  acknowledged  by 
a  letter  referred  to  on  behalf  of  the  defendant : 
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but  the  evidence  showed  he  had  handed  over  the 
whole  sum  to  the  trastee  of  the  defendant. 

The  Lord  Chancellor  said  the  case  was 
very  clear  on  the  point.  The  defendant  had  no 
proof  in  support  of  this  charge,  except  the  letter 
acknowledging  the  receipt  of  the  money  from 
Mr.  Field ;  but  it  was  abundantly  proved  by  the 
plain tifiTs  evidence  that  her  husband  had  paid 
over  the  money  to  the  trustees,  one  of  whom 
admitted  his  liability.  He  had  no  doubt  that  if 
the  law  had  been,  with  respect  to  the  effect  of 
the  statute  of  limitations,  what  it  was  decided 
to  be  in  this  court  in  the  case  referred  to,  the 
plaintiff  would  have  been  entitled  to  a  decree  if 
the  cause  had  come  to  a  hearing  before  the 
appeal  from  this  decision  to  the  House  of  Lords. 
But  the  reversal  of  the  decision  in  Jones  v.  Scott 
by  that  house  left  this  court  no  other  conrse  than 
to  dismiss  the  bill ;  but  in  his  lordship^s  opinion, 
it  would  not  be  doing  justice  between  the  parties 
if  he  were  to  dismiss  the  bill  with  costs  generally. 
He  would  not  allow  the  costs  of  the  false 
defence.  He  regretted  that  he  could  not  dismiss 
the  bill  without  any  costs. 

Bill  dismissed  accordingly. 

VICE  CHANCELLOR'S  COURT-- June  II. 


Sbddon  v.  Connbll  and  others. 
Joint  Stock  Companibs.   Whether  the  public 
Officer  representing  the  Company^  can  be 
sued  hy  a  partner  in  respect  of  a  dispute 
.   between  the  latter  and  the  rest  of  the  Com- 
pany. 

This  bill  was  filed  by  the  plaintiff,  for  the  pur- 
pose of  setting  aside  a  purchase  made  by  him  in 
August,  1836,  of  500  shares  in  the  "  Northern 
and  Central  Joint  Stoch  Banking  Gompany," 
which  had  been  originally  established  at  Man- 
chester in  the  year  1834.  The  plaintiff  sought 
in  the  first  place  to  have  his  purcnase  money  re- 
funded by  the  company,  and  for  that  purpose  had 
made  the  defendant  Connell,  the  public  officer  of 
the  company,  a  defendant  to  the  suit ;  and  the 
bill  further  prayed  that,  in  case  the  court  should 
be  opinion  that  the  company,  as  a  body,  was  not, 
through  their  officer,  liable,  that  then  the  defend-* 
ants,  Mcult  and  Evans ^  should  be  held  person- 
ally responsible  to  him  to  the  full  extent  of  the 
purchase-money,  paid  by  him  for  the  shares  in 
question.  The  grounds  upon  which  the  plaintiff 
rested  his  claims  to  the  relief  he  now  asked  for, 
were  allegations  of  fraud  and  misrepresentations 
as  to  the  prosperous,  flourishing,  and  profitable 
condition  of  the  company's  affairs  at  the  time  that 
he  had  made  the  purchase.  It  appeared  by  the 
bill,  that  at  the  time  the  plaintiff  made  the  pur^ 
chase  of  those  shares,  the  defendants.  Moult  and 
Evans^  and  a  person  of  the  name  of  Hardier  since 
deceased,  were,  with  others,  directors  of  the  com- 


pany,  and  thati^tMiiis  was  the  chief  sunngaotb 
bank.    The  capital  of  the  bank  to  be  ruaed  w  m 
be  ^00,000^  in  60,000  shares  of  10/.  each.  Hx 
plaintiff  having  some  spare  capital,  was  dnoa 
of  investing  it  in  some  safe  and  beneficiil^- 
lation.     The  directors  of  the  bank,  it  wnile^ 
had,  previously  to  plaintiff's  purchase,  fnaw 
to  time  published  reports,  setting  forth  tbfn* 
perons  and  flourishing  state  of  the  roopuf'i^ 
fairs  and  they  had  just  previously  to  tkephlBtli 
purehasing  the  shares  declared  a  half-jodj  b^ 
dend  of  8/.  per  cent,  upon  the  capital  ihca  invet- 
ed.     The  plaintiff  alleged  that  upon  his  v^H 
to  Moultf  Emms,  and  Hardier  they  iipneESti 
to  him  that  the  company's  affidrs  were  is  ssdi 
prosperous  and  profitable  condition,  that  the  » 
vestment  of  his  capital  in  the  company's  ibni 
would  be  most  advantageous,  and  he  wastkxb 
induced,  relying  upon  their  representatiossteir 
borUtJidCf  to  purchase  and  pt^  for  the  500  sbs 
in  question.     Subsequently  to  his  obtesiiig  ii 
certificate  for  the  shares,  and  signify  the  desu.*^ 
settlement  as  a  proprietor  of  the  compaoj^ssbv^ 
he  discovered  that  the  representabona  mk  u 
him  by  Moult,  Hardie,  and  /Svonswereiiuci* 
lent  and  untrue,  and  that  the  affairs  of  the  bad 
were  in  a  most  embarrassed  state,  so  nrodi  ^* 
that  the  company  had  to  apply  to  the  Bank  c 
England  for  an  advance  of  money.    Upas  ^ 
application  to  the  Bank  of  EngUnd,  an  Ibib* 
tigation  into  the  company's  affiurs  took  pda< 
the  result  of  which,  the  plaintiff  alkged,«ai 
to  show  that  the  directors  were  not,  ifiobis 
at   the  unprosperoos    state    of  the  coiQp^'< 
afiairs  at  the  time,   justified    in   makn^  se 
statements  of  its  flourishing  condition,  or  is  s^ 
clarinff  a  dividend  upon  the  ccmipaiij*s  »^ 
The  plaintiff  alleged  that  he  had  not  as  nt  9> 
ceived  any  dividend  upon  his  shares.    Tht  ^ 

K rayed  relief,  by  having  the  sale  of  tbe  Abot. 
im  set  aside,  on  the  ground  that  he  bad  btf 
alone  induced  to  purchase  them  by  the  iii«  ^^ 
fraudulent  representations  of  the  directon.  r, 
were  the  company's  agents,  and  that  tbeicfioR^: 
company,  as  a  boily,  were  liable. 

The  defendant,  Mr.  Cowael/,  denomJ  - ' 
want  of  equity,  submitting  thai  under  tbe  leeta 
acts  of  Parliaments  regulating  joint-aCock  bu^ 
the  public  officer,  as  representing  the  bank,  en- 
not  be  sued  in  a  dispute  between  the  ptftso 
which  this  in  effect  was.  Mr.  MobH  iesa*- 
on  the  ground  that  the  prayer  for  relief  *p^, 
him  was  only  in  the  alternative:  and  eickc 
these  demurring  parties  insisted  that  tbe  Rp^ 
sentatives  of  Hardie  ought  to  he  be£Ht  ^ 
Court.  The  other  defendant^  iSpo»s»  zsw^ ' 
further  objection  by  his  dcmnner— vit,  tfa*  *• 
was  no  shareholder,  but  a  mere  agent  lar  tbebtf^* 
Mr.  Jacob  appeared  in  snppott  of  ^  ^"T 
fiei'j  demurrer,  «ad  oontendea  llil  dttttn** 
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ease  to  imke  die  company,  throogh  their  oflB*> 
,  liable  to  the  phdntifF  in  equity,     lliat  the 
s  of  the  7th  of  Ueo.  IV.  and  the  1st  and  2nd 
Vict,  enabling  persons  to  sue  Joint  Stock 
mpanies,  through  their  public  officers,  applied 
ly  tu  cases  in  which  strangers  had  demands 
on  the  company,  or  where  partners  in  a  com- 
ny  had  demands  on  the  company  in  any  other 
iracter  than  as  partners.   The  plaintiff's  remedy 
s  against  those  persons  to  whom  the  Iratida- 
ic  representations  were  impaled. 
The  VicB*CHANCBLLoa  was  of  opinion,  it 
18  not  a  case  in  which  the  Conrt  could  mnt 
lef,  and  therefore  allowed  the  demurrer  of  Mr. 
mnelL 


BAIL  COURT /tiiw20. 

E01NA  O.  THB  BbRKS  AND  WtLTflHIRB  CaNAL 

Company. 
IncorpobatbdcJoint  Stock  Companibs. — 
A  Mahdamus  wUi  not  be  gramUd  upon 
the  €ipplicaiion  of  a  party  claiming  com- 
pematum^  unlesi  there  had  been  a  positive 
refusal  on  the  part  of  the  ^Company  to 
make  U* 

Mr.  Erie  had  obuined  a  rule  in  last  Hilary 
erm  on  behalf  of  one  Mr.  Vines^  to  show 
(u%  why  a  mandamus  should  not  be  issued 
)mmanding  The  Berks  and  Wiltshire  Canal 
*'Ompany,  through  its  managing  committee  to 
tke  an  offer  of  compensation  to  Mr.  VineSf 
f  damage  done  to  him  by  the  withdrawal  from 
IB  use  of  the  waters  by  which  his  mills  had 
ten  kept  in  operation.  It  appeared  that  the 
•erks  and  Wiltshire  Canal  Company  had  been 
tcorporated  by  the  1st  &  2d  Geo.  4,  and  was 
npowered  to  aTail  itself  of  any  waters  along  its 
ne,  and  that  it  was  made  liable  to  give 
)aitable  compensation  to  all  persons  whose 
roperty  should  be  injured  by  any  such  appro- 
riatiens. 

Mr.  Serg.  Ludlow^  on  the  part  of  the  com* 
uiy,  now  showed  eause  against  the  rule.  He 
tated  that  the  affidavit  of  Mr.  Vines  set  forth 
lat  from  the  7th  of  April,  183d,  down  to 
October,  the  water  from  his  property,  ''  Tfie 
Vest  MilU^'*  had  been  at  intenrals  withdrawn 
y  the  company,  to  his  aerious  injury ;  that  on  the 
9th  of  NoTember  last  he  had  made  an  applica- 
on  to  the  representative  officer  of  the  oommitee  of 
le  company  for  eompensalioa :  that  he  was  then 
>id  that  a  meeting  of  the  committee  was  an- 
ounced  for  the  26th  of  December,  at  which, 
owever,  ic  was  not  usual  for  any  business  to  be 
ransacted,  and  that  there  would  be  a  subsequent 
meeting  in  the  month  of  March,  in  this  year,  at 
[hich  his  demand  might  be  taken  into  oon- 
ideration.  The  act  for  incorporating  the  canal 
ompany  had  directed  that,  in  cases  where  parties 
rere  dissatisfied  with  proffisred  compensation, 
^e  matter  should  be  referred  to  a  jury^  provided 


the  complainant  entered  into  a  bond  to  pay  the 
costs  incurred  if  the  decision  of  the  jury  should 
be  adverse.     This  bond  had  been  executed  by 
Mr.   VineSj  on   the    Kith   of  December.     No 
proceeding  had  been  taken  on  the  pan  of  the 
company  towards  settling  this  question  of  remu- 
neration, and  Mr.  Vines,  therefore,  thought  pro- 
per to  move  the  court  (or  this  rule  in  the  month  of 
January  last.     He  submitted  that,  without  going 
further  intothecase,  there  was  not  sofficient ground 
made  out  to  induce  the  court  to  proceed  to  the 
extreme  proceeding  of  issuing  the  mandwnus. 
The  committee  of  the  company  had  not,  in  fact, 
refused  to  make  compensation ;  nor  could  it  be  said 
to  have  neglected  the  application  of  Mr.  Vines. 
I  He  had  been  made  aware  that  a  really  operative 
meeting  of  the  committee  would  not  take  place  till 
,  the  month  of  March,  and  had  thought  proper, 
,  instead  of  waiting  for  that  occurrence,  to  make 
the  motion  for  this  rule  in  Hilary  term.     This 
was  not  a  mode  of  proceeding  in  which  he  could 
expect  the  concurrence  of  the  court. 
I     Mr.  JSrle,  in  support  of  the  rule,  submitted 
that  the  committee  of  the  company  had  acted 
with  an  indifference  to  the  claims  of  that  gentle- 
man which  proved  that  they  had  no  intention  to 
remunerate  him,  if  they  could  avoid  doing  so. 
By  the  act  incorporating  the  company  they  were 
bound  to  make  an  offer  of  compensation.     Here 
they  had  done  nothing  of  the  kind.     The  com- 
mittee had  not  acted  with  fair  dealing  when  they 
advertised  a  meeting  for  the  month  of  December, 
which  they  did  not  intend  should  at  all  take  place. 
Again,  they  could  have  met  at  any  time,  and  all 
the  trouble  which  they  would  have  incurred  in 
regard  to  this  demand  would  have  been  simply  to 
make  an  offer.   Had  Mr.  Vines  been  discontented 
with  that,  it  would  have  been  for  him  then  to  have 
had  recourse  to  a  jury.     It  did  not  appear  that, 
at  the  meeting  in   the  month  of  March,  any 
notice  had  been  taken  of  Mr.   Fines'  claim. 
This  appeared  from  the  rule  having  been  drawn 
up  for  Easter  term  after  the  month  of  March. 
No  intimation  whatever  was  given  to  the  conrt 
to  indicate  any  such  conclusion. 

CoLBRiDGB,  J.  said  that  following  the  case  of 
The  King  v.  the  Abergavenny  Canal  Comp,(a) 
he  should  be  compelled  to  refuse  this  mandamus. 
There  it  had  been  distinctly  declared  in  the  judg- 
ment of  the  court  that  a  mandamus  would  not 
be  granted,  unless  there  had  been  a  positive  re- 
fusal on  the  part  of  the  company  to  attend  to 
the  application  made  to  it.  In  this  case  there 
had  not  been  a  refusal  previous  to  the  application 
to  this  court,  to  entertain  the  application  of 
Mr.  Vines,  either  directly  or  by  implication. 
That  person  had  not  called  for  any  special  meet- 
ing of  the  committee  of  the  company.  In  re- 
gard to  there  not  having  been  any  notice  taken 


(a)  3  Adolpb.  8t  BU.  S9S. 
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of  Mh'  Fifiei*  claim  at  the  mdetuig  in  March,  it 
might  be  said  that  the  committee,  finding  that 
hostile  proceedings  had  been  resorted  to,  might 
consider  itself  justified  in  waiting  to  see  the 
resnlt  of  that  step.  The  application  for  the 
mandamuB  was,  in  fact,  premature,  and  it  could 
not  be  acceded  to. 

Rule  refused,  but  without  costs. 

COMMON  PLBAS,  June     . 

^Uings  in  Banco. 

Curtis  v,  Richards. 
ilviDBNCE — An  I  O  U  for  money — roith- 
out  an  Address--  Wlietlier  in  the  absence  qf 
evidence  to  tlte  contrary  tlie  possession  qf 
the  instruinent  is  sufficient  evidence  of  the 
holding  party  representing  *'  Z7/' 
Stamp. — Whether  such  an  instrument  is  a 
negotiable  instrument  and  requires  a 
Stamp, 

Mr.  Serjeant  Bompas  moved  for  a  new  trial 
in  this  cause,  on  the  grounds  of  misdirection  and 
for  want  of  sufficient  evidence  of  title  in  the 
plaintiff,  to  the  instrument  upon  which  the  action 
ivas  brought,  which  was  to  the  following  effect — 

««  Jan.  1 1,  1839. 
"  I  O  U  £20. 

<<  Jas.  Richards." 
No  payee  appeared  upon  the  instrument,  the 
defendant  refused  to  pay  it  when  presented  by  the 

1>laintiff,  in  whose  possession  it  waSf  and  the 
atter  thereupon  brought  his  action  of  assumpsit 
for  money  lent.  The  defendant  pleaded  non  as- 
sumpit,  and  the  cause  was  tried  at  the  London 
sittings  after  last  Hilary  Term,  before  Maulb^B. 
who  directed  the  jury  that,  without  evidence  to 
the  contrary,  they  must  presume  the  I  O  U  as 
having  been  given  to  the  plaintiff  by  the  defendant 
for  money  lent^  of  which  it  was  sufficient  evidence, 
and  the  jury  accordingly  found  for  the  plaintiff. 

Mr.  Serjeant  Bompas  now  contended  that,  if 
the  position  in  which  the  learned  Baron  had  put 
the  evidence  could  be  maintained,  then  the  I  O  U 
became  a  negotiable  instrument,  and  should  have 
been  stamped  before  admitted  in  evidence,  and 
cited  Green  v.  Davis.(a) 

TiNDAU  C.  J.  said — This  is  an  instrument  or 
contract  in  which  only  two  persons  can  be  made 
parties,  via.  **  U  and  I."  The  debtor  or  party 
making  it  represents  *'  1,''  and  the  creditor  or  party 
presenting  it  for  payment  represents  *'  U,"  and  it 
IS  mostly  given  on  the  spur  of  the  moment  for 
a  loan  of  money.  I  cannot  think  but  that  the 
case  was  very  properly  put  to  the  jury,  and  that 
the  Stamp  Act  has  nothing  to  do  with  it. 
Fiiher  ▼.  Leslie^  (6)  was  a  similar  case,  where 
there  was  no  address  upon  the  I  O  U,  and  no 
audi  olfactions  were  taken. — Rule  refused. 

(a)  4  Bam.  Si  Cress.  942. 
(b)  1  Bsp.  4S8. 


CENTRAL  CRIMINAL  CODRT—Ortia 
Case  op  the  Earl  op  C4Ediga9. 

Oppbnce  of  Dueling. — First  cUsi  of  dSaea 
within  the  Statute  1  &  2  Vict,  c  &o. 

The  Recorder's  Chabok  to  theGEAmiiiT. 
The  Recorder  addressed  the  mad  jay  a 
the  following  effect: — Hia  ladwip  ebmi 
that  on  looking  over  the  calendar,  he  kmt 
amongst  the  parttea  committed  ht  tnaL  the? 
were  several  for  cutting  and  woni 
and  uttering  forged  instmments,  tbiee  for 
slaughter,  and  one  for  murder  on  the  higb 
Seven  persons  were  also  charged  with  iBBiibord}> 
nation  on  board  a  vessel  on  the  high  sen.  Be- 
sides these,  a  number  of  prisoners  were  thtr^ 
with  larceny,  but  none  of^  the  cases  appeared  \s 
be  of  a  character  to  require  any  observatioBiftw 
him  respecting  them.  Having  so  &r  disposel:;' 
the  contents  of  the  calendar,  it  now  becne  ti 
duty  to  refer  to  a  case,  or  rather  to  two  caaei,e 
which  the  parties  were  not  in  custody,  bat  \ii 
been  bailed  hy  the  magistrate.  The  depodiko 
in  the  case  had,  however,  been  relamed  te  tbe 
court,  and  he  could,  therefore,  make  the  olnenv 
tions  that  arose  upon  the  fiusts  detailed  in  thc^ 
The  charge  he  alluded  to  was  one  where  a  }Mf 
meeting  or  duel  took  place,  and  shots  wnv  a* 
changed,  one  of  which  took  effect,  and  he  va 
not  aware  that  a  similar  case  had  ever  befer 
been  laid  before  a  grand  jury,  and  it  would,  tkef^ 
fore,  not  be  considered  unnecessary  that  hesbo^i 
make  a  few  observations  upon  it  to  them.  IV 
charge  was  {ramed  under  an  ad  passed  b  e« 
first  year  of  the  reign  of  her  present  Majetfr,  ba 
up  to  the  present  time  it  bad  never  occir^ 
where  fatal  consequences  did  not  ensiie,  that  tN 
parties  were  charged  with  felony,  aad  soeb  a  *• 
fence  had,  consequently,  never  been  msfk  ttt 
subject  of  inquiry  in  a  criminal  court  of  joi^ 
Still,  however,  it  would  be  their  dntv,  if  tWj 
thought  the  facta  clearly  made  odt,  and  that  t^f' 
came  within  the  statute  which  he  should  yi^a^ 
more  particularly  refer  to,  to  return  a  tree  kH 
against  the  parties,  and  thus  put  the  case  ■  > 
train  to  undergo  inquiry  belofa  the  leaned  ja^- 
The  statute  in  question  was  the  1st  Victoria,  cv. 
65,  and  by  various  sections  diffintnt  enactaerft 
were  made.  By  the  second  section  it  wkcbc^ 
ed,  that  whoever  ahould  adMiotster  po«on.  * 
stab,  cut,  or  wound,  or  try  any  means  wbiM 
cause  any  bodily  injury  to  any  peitett,  vitli  ^ 
tent  to  commit  murder,  shall  be  gaOty  of  f^* 
and  snfo  death.  This  was  the  first  da»  of  c^ 
fences,  created  by  the  statute.  By  die  wd 
**  wound''  there  could  be  verr  litda  doubt  iktf* 
shot  or  injury  produced  by  a  vaBeswaswtfii" 
well  as  a  cut  or  other  detfnipbon  «f  Bfjvy*  ^ 
wss  a  comprehensiva  term,  and  tba  qHrtioe^ 
was,  whetherthecase  in  *qiMittk ^mm  vti^ 
the  letter,  spirit,  and  inteddMi^ 
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I  framing  th^  sUtiile.  The  next  section  to 
hich  he  would  call  their  attention  comprehended 
e  case  where  no  wound  had  been  received,  but 
here  there  was  still  an  attempt  to  commit  mor- 
1  by  pulling  the  trigger  of  a  pistol  or  endea- 
»unng  to  strangle  or  suffocate  any  person,  and 
te  the  party  was  guilty  of  felony,  subject  to 
msportation  for  life,  or  for  a  period  of  not  less 
an  fifteen  years,  or  to  imprisonment  for  any 
fiod  not  esoeeding  three  years.  The  fourth 
ction  enacted,  that  any  person  who  shall  shoot 
or  pull  the  trigger  of  any  pistol  with  intent  to 
iim  and  disable,  or  todo  any  person  any  grieiraus 
KJily  harm,  shall,  on  prooi  of  the  charge,  be 
ible  to  transportation  for  life,  or  not  less  than 
teen  years,  or  imprisonment  for  not  more  than 
ree  years;  and  it  would  be  seen  that  in  this 
ction,  although  the  intent  was  not  to  commit 
nrder,  still  the  punishment  was  the  same  as  in 
e  former  section.  He  drew  their  attention  to 
ese  sections  to  show  that  the  offence  alleged 
ainst  these  parties  was  of  a  most  serious  charac- 
',  and  subjected  them  to  penalties  of  the  most 
rere  description  ;  and  they  would  therefore  feel 
to  be  their  duty  to  watch  the  case  very  dosely, 
d  see  whether  the  facts  of  the  present  case 
!vly  came  within  the  meaning  and  intention  of 
s  statute.  The  seventh  section  referred  to 
incipals  of  the  second  degree.  Accessories 
fore  the  fact  were  punishable  in  the  same  man- 
ras  the  principals,  and  accessories  after  the 
t  were  only  liaole  to  a  term  of  imprisonment. 
)rd  Hale  seemed  to  entertain  a  doubt,  whether 
;  second  of  a  party  injured  in  a  hostile  meeting 
s  liable  to  punishment  in  the  same  manner  as 
i  second  of  his  opponent,  and  he  had  made 
ne  valuable  remarks  upon  the  subject.  The 
liter  would  therefore  require  to  be  considered 
th  the  greatest  and  most  extreme  caution.  Still, 
wever,  if  the  facts  laid  before  them  clearly 
>ught  the  case  within  the  spirit  and  meaning 
the  sections  of  the  act  he  had  referred  to,  it 
uld  be  their  duty,  however  painful,  to  give  ef- 
t  to  the  law,  and  leave  the  consideration  of  the 
^sequences  entirely  out  of  the  question.  On 
king  at  the  act  called  the  Statute  of  Stobbing, 
found  that  although  the  words  there  made  use 
"^ere  comprehensiye  enough  to  include  a  parti- 
ar  case,  the  spirit  of  the  act  was  to  be  taken 
0  consideration.  Sir  Michael  Forster,  in  his 
y  able  work  on  the  subject,  said  that,  where  a 
e  came  within  the  meaning  of  the  act,  the 
ty  was  charged  with  murder  under  the  com- 
u  law,  and  also  under  the  statute,  and  where 
f  justification  was  shown,  a  conviction  rarely 
lowed.  The  Statute  of  Stabbing  was  passed 
meet  the  case  of  persons  carrying  short  dag- 
^1  &c.,  for  the  purpose  of  avenging  any  trivial 
>vocation,  and  where  it  was  shown  that  the 
^y  had  committed  the  offence  in  the  heat  of 
•  moment,  be  was  held  to  be  only  guihy  of 


manslaughter,  altheogh  the  punjshmeiiC  wag  still 
of  a  most  severe  desciiption.  The  Reeorder  then 
alluded  to  the  work  of  Mr,  Sergeant  Russelly  on 
crimes  and  indictable  mudemeanors,  and  read 
various  eztiacts  applying  to  the  case  under  dis- 
cussion, and  to  cases  of  duels,  where  an  inefieo- 
tual  exchange  of  shots  had  taken  place  iMtweea 
the  parties.  The  present  case,  however,  differed 
very  materially  from  the  one  he  bad  alluded  to, 
because,  in  the  charge  now  under  oonnderation, 
one  of  the  parties  had  received  his  adversary's 
bullet.  It  was,  moreover,  a  strange  fact  that, 
down  to  the  present  yean,  notwithstanding  the 
many  instances  of  parties  meeting  in  the  manner 
alluded  to,  no  instance  had  occurred  of  the  par* 
ties  being  prosecuted  in  a  criminal  court  where 
no  fatal  consequences  attended  the  duel.  There 
was,  therefore,  no  similar  case  to  refer  tO'Ss  a 
precedent.  It  was,  however,  a  general  rule  of 
law,  that  if  one  party  should  seek  the  death  of 
another,  in  a  private  quarrel,  he  would  be  guilty 
of  the  crime  of  murder ;  if,  however,  two  parties 
should  meet,  casually,  and  a  quarrel  ensued,  and 
thcy  fought  upon  the  instant,  or  went  into  a  field 
ana  fought  at  once,  in  the  event  of  the*  death  of 
either  from  the  rencontre,  the  offence  would  only 
be  manslaughter.  In  many  cases  of  duel  where 
death  ensued,  the  jury  had  either  only  found  the 
party  guilty  of  manslaughter,  or  acquitted  him 
altogether ;  but  in  all  such  eases  it  was  very  ma^ 
terial  to  see  whether  the  duel  was  a  deliberate 
one,  or  whether  it  took  place  before  the  blood 
had  time  to  cool.  It  appeared  upon  the  deposi- 
tions in  the  present  case,  that  the  ground  was 
measured,  ana  the  parties  took  their,  places,  and 
fired.  One  of  the  parties  appeared  to  be  a  peer 
of  the  realm,  but  this  did  not  at  all  affect  them  in 
the  discharge  of  their  duty,  and  if  they  thought 
it  was  clearly  made  out  that  it  was  a  deliberate 
duel,  and  that  there  was  an  intention  on  the  part 
of  each  to  murder,  or  to  maim  and  disable  the 
other,  then  they  would  return  a  bill  in  the  same 
way  they  would  in  an  ordinary  case.  With  re- 
gard to  the  seconds  or  accessories,  it  was  his  duty 
to  tell  them  his  opinion,  that  if  they  found  the 
facts  proved,  the  seconds  were  equally  guilty.  A 
difficulty  had  been  felt  in  law  in  cases  of  this  de- 
scription, when  an  exchange  of  shots  ineffectually 
had  taken  place,  as  to  whether  the  offence  camef 
within  the  act  of  parliament,  but  here  it  was  quite 
clear  that  one  of  the  parties  had  been  actually  wound- 
ed. Having  made  these  remarks  he  must  request 
them  to  consider  the  case  with  great  attention,  and 
to  remember  that  it  was  the  duty  of  the  prosecu- 
tor to  prove  the  ofience  as  charged  against  the 
parties,  and  if  it  did  not  clearly  appear  that  there 
was  an  intention  to  kill  and  murder,  they  ought 
not  to  find  the  bill ;  and  he  might  at  the  same 
time  remind  them  that  it  did  not  of  necessity  fol- 
low that  because  parties  went  out  to  fight  a  duel, 
that  they  should  intend  to  kill  each  other.  While 
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making  theae  reihiirks,  he  wished  not  to  be  un- 
derstood as  desiring  at  all  to  interfere  with  their 
privileges,  but  to  impress  upon  them,  in  so  novel 
a  case,  the  necessity  of  a  searching  inquiry. 
There  could  be  no  doubt  that  under  a  false  feeU 
ing  of  honour,  the  practice  of  duelling  had  been 
frequently  resorted  to,  but.iu  many  cases  solely 
from  such  feeling,  but  it  was  clearly  illegal,  and 
if  the  grand  jury  thought  the  facts  were  proved 
in  the  present  case,  as  applying  to  the  statute, 
they  ought  not  to  let  any  feeling  of  S3rmpathy  for 
the  motives  of  the  parties  operate  to  prevent  them 
from  doing  their  duty  to  their  country.  The  Re- 
corder theu  proceeded  to  inform  the  grand  jury 
that  if,  upon  inquiry,  they  should  consider  the 
felony  not  to  be  clearly  made  out,  the  parties 
would  still  be  liable  to  punishment  for  a  breach 
of  the  peace. 

October  20. 

The  Grand  Jury  returned  a  true  bill  of  indict- 
ment against  The  Bight  Hon.  James  Thomas 
Brudenell,  Earl  of  Cardigan^  for  Felony, 
charging  him  with  firing  a  pistol  loaded  with 
gunpowder  and  a  leaden  bullet^  at  and  against 
Capt,  Harvey  Oamett  Phipps  Tuckett^  with 
intent  to  murder  him,  or  do  him  some  grievous 
bodily  harm. 

The  Grand  Jury  also  returned  a  true  bill  of 
indictment  against  Capt,  John  Douglas^  (the 
second  of  Lord  Cardigan.) 

The  Grand  Jury  threw  out  the  bills  presented 
against  Capt.  Tuckettf  and  Henry  Maxwell 
Wainwrighty  (his  second). 

October  22. 

Mr.  Adolphus^  applied  to  the  Court  in  re- 
ference to  the  case  standing  upon  the  list  of  par- 
ties for  trial  of  James  Thomas  Bmdenellf  Earl 
of  Cardigan,  and  sa'di  your  lordships  are  aware 
that  Lord  Cardigan,  being  a  peer  of  the  realm, 
cannot  be  tried  in  this  court,  and  I  have,  there- 
fore,  in  the  first  place  to  move  that  that  name  be 
«  expunged  from  tne  list  of  this  court,  as  the  trial 
of  nis  lordship  must  come  on  before  another  tri- 
bunal. 

BosANQUET,  J.,  the  proper  course  would  be  to 
remove  the  indictment  by  a  writ  of  certiorari  to 
the  House  of  Lords,  and  I  am  not  aware  that  any 
order  of  this  court  is  necessary. 

Mr.  AflolphuSf  that  would,  no  doubt,  be  the 
course  to  be  adopted,  but  his  lordship  was  under 
recognizances  to  attend  this  court,  and  those  re- 
cognizances ought  to  be  discharged. 

BosANQUBT,  J . — The  writ  should  issue  before 
the  recognizances  are  discharged. 
.    Mr.  Adolphus — There  is  some  di£Eiculty  in 
the  case,  in  consequence  of  the  circumstance  of 
the  House  of  Lords  not  being  now  sitting. 

Erskinb,  J.— The  Lord  High  Steward  may 
at  once  issue  a  writ  of  certiorari  to  remove  the 
case  to  his  court.  ' 


Mr.  Adolphus-^^Vrnj  wdl,  vaj  iori.  I  h 
find  at  No.  8  on  the  list,  the  name  of  Mi 
Douglas*  That  gentleman  is  chaiged  viih  ik 
same  ofience  as  the  noble  earl,  bat  as  he  ii  cdi 
a  principal  in  the  second  degree,  I  have  to  a^ 
gest  to  your  lordships  that  it  would  not  bedfh 
ble  that  his  trial  should  come  on  bdoretbtcf 
the  principal,  and  that  it  would  be  mac  cbi* 
venient  that  Mr.  Douglas's  trial  shoald  m  tib 
place  until  after  that  of  Lord  CardigaD. 

Bos ANQUBT,  J  • — I  agree  that  it  wooM  be  a- 
convenient,  but  as  Mr.  DoogUa  is  under  itte§- 
nizances,  to  appear  to  take  his  ^ial,  it  vifl  bt 
necessary  that  something  should  be  done  wek  rt- 
spect  to  those  recognizances,  and  it  woqU,  p 
haps,  be  better  that  all  the  recogniaames  skoail 
be  respited  until  next  sessions. 

Mr.  Bodkin  for  the  defendants.  An  it  t» 
understand,  that  whether  the  certiorari  ii  mi 
or  not,  the  recognizances  are  respited? 

BosANQUET,  J. — ^Yes,  I  think  so. 

It  was  then  arranged  that  the  reeogniaBeesat 
both  the  defendants  should  be  respited  nntH  oe 
next  session  of  the  court. 
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ACTION  OF  EJECTMENT. 


sswER  TO  Problem  XV. — Vol.  IV.  By  E.A. 

Bjcc  MBHT — For  what  will  this  Action  lie? 
(Continued from  p,  406.) 

1.  ] .  An  Action  of  Ejectment  it  the  common 
medj  to  recover  land,  manors,  messuages, 
istes  and  all  other  corporeal  hereditaments  what- 
ever: Rnd,  also,  all  parts  shares  and  estates 
erein,  whether  Uie  same  be  freehold,  copyhold, 

leasehold,  or  held  according  to  any  other  tenure 

tenancVf  wroFided  the  action  (except  in  a  few 
stance«^)  is  brought  within  twenty  years  next 
ter  the  time  at  which  the  right  to  bring  it^ 
St  accrued  to  the  person  brbgic^  the  same : 

&  4.  W.  4.  c.  27.)  and  therefore  if  a  man 
ing  in  the  possession  of  such  land,  8k,  and, 
ving  the  legal  riffht  therein,  be  deprived,  of  the 
joymeot  thereof;  by  another  person  who  dis- 
ises  or  turns  him  out,  and  gets  into,  and 
;ain8  the  possession ,  a  remedy  lies  to  regain 
{  estate  by  the  former,  by  means  of  the  action 
ejectment,  which  may  be  also  maintained 
a  roan  in  the  possession  of  premises  merely 

tenant  from  year  to  year  is  torcibly  eipelled 
erefrom,  because  the  law  allows  that  priority 

possession  which  was  in  him  to  be  a  sufBcient 
le  to  support  this  action  against  a  wrong-doer, 

disseiser,  where  the  latter  can  shew  no  title. 
>oe  V.  Dyeballt  M.  &  M.  346.)  and  so 
Vol.  IV: 


where  a  person  obtains  possession  of  premisfs 
by  the  consent  of  the  rightful  owner  for  a  li- 
mited purpose,  or  from  his  servant  in  a  fraudu- 
lent manner,  and  then  excludes  the  licensor,  aiid 
claims  a  title  to  the  premises  himself  the  person 
from  whom  the  possession  was  so  obtained  may 
maintain  this  action  on  proof  of  the  conseipt 
or  license  only.     (Doe    v.    Baylyp,    3   Ad. 
&  £11.  188.)     And  in  a  case  where  one  person 
had  been  in  possession   of  land  for  upwards 
of  twenty  years,  and  another  person  had  sub- 
sequently been  in  possession  of  it  for  a  less 
time  than  such  number  of  years,  the  fprraer  was 
held  to  be  entitled  to  recover  (he  premises  by 
this  action.     (Doe  v.  Cooke^   1   Bi«ig,  3^6.) 
But  though  the  act  3  &  4  W.  4  c.  27,  is  r^o- 
spective^  and  attributes  to  past  possession  of  the 
species  contemplated  by  its  provisions,  the  dbara^- 
ter  and  consequences  of  adverse  possessio^t  yet 
it  must  be  so  far  qualified  in  construction  as  to 
exclude  from  Us  operation  csses«  in  which  the 
state  of  circumstances  within  its  perview  had 
existed  for  the  full  period  requisite  lo  complete 
the  bar,  but  had  ceased  to  exist  before  the  pass- 
ing of  the  act,  and  in  which,  therefoxe^  the  title 
had   re-assumed  its  rightful  aspect:    thus,  in 
1807,  A.  seised  in  fee,  put  his  eldest  son  B. 
into  possession,   which  possession  Bv  held  as 
tenant  at  will  to   A.  vrithout  paying  any  rent 
till  B.'s  death  in  1831,  when,  of  course,  the 
tenancy  determined.     A.  died  in   1833,  having 
devised  the  estate  to  trustees.    On  the  trial  of 
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an  ejectment  brought  by  the  heir  of  6.  who 
relied  on  the  effect  of  B.'s  possession  in  gaining 
a  fee  by  force  of  the  act,  (ss.  2.  7.)  to  recover 
the  possession  from  B.'s  widow,  who  had  held  it 
since  his  death,  a  verdict  was  passed  for  the 
defendant,  and  the  court  refused  to  disturb  it, 
observing  that  the  monstrous  consequences  which 
would  result  from  the  construction  insisted  upon, 
shewed  that  it  was  not  contemplated,  for,  accord- 
ing to  that  construction,  whenever  a  party  had 
held,  as  tenant  at  will,  for  a  year,  and  had 
then  continued  in  possession  twenty  years  with- 
out paying  any  rent,  he  might  at  any  subsequent 
time,  after  giving  up  the  possession,  claim  title 
to  the  premises,  and  turn  out  his  landlord :  that 
the  case  would  have  been  quite  different  if  the 
tenant  at  will  had  continued  in  possession,  but 
that  here,  after  the  possession  had  been  long 
determined,  it  was  contended  that  a  fee  simple 
arose  by  the  passing  of  the  act,  which  could  not 
be.  The  result  was,  that  no  title  whatever 
vias  acquired  by  means  of  the  bygone  posses- 
sion of  the  tenant  at  wiU,  {Doe  d,  Thompson 
V.  Thompson  6  Ad.  &  £1.  721.  1  Hayes 
Convey.  242.) 

An  ejectment  may  be  maintained  against  a 
person  who  came  into  the  possession  lavirfully, 
as  under  a  negociation  for  a  lease,  provided  the 
tenancy  at  wdl,  which  generally  in  this  and 
similar  cases  arises  by  construction  of  law.  is 
determined  by  a  demand  of  possession  before 
the  action  is  brought.  (^Right  v.  Beard, 
12.  £.  210.)  But  anything  equivalent  to  a 
demand  of  possession  will  be  sufficient  to  deter- 
mine these  estates  at  will,  so  as  to  entitle  the 
owner  of  the  premises  to  support  an  action  for 
their  recovery,  thus,  a  threat  **  to  take  measures 
to  recover  possession,"  has  been  deemed  suffi- 
cient for  tnat  purpose.  (Doe  v«  Price^  9 
Bing.  366.) 

Where  a  man  b  entitled  to  the  possession 
of  land,  &c.  after  the  determination  of  some 
partial  or  prior  estate  created  therein  in  favour  of 
some  other  person,  and  such  last  mentioned 
person,  or  those  claiming  under  him,  neglect 
or  refuse  to  deliver  the  possession  of  the  premises 
to  the  party  entitled  thereto,  after  the  determi- 
nation of  the  prior  estate,  the  latter  can  enforce 
his  right  by  means  of  an  action  of  ejectment. 
As  an  instance, — where  A.  being  entitled  to  land 
for  an  estate  in  fee  simple,  or  for  such  other 
estate  as  will  enable  him  so  to  do,  grants  a  lease 
to  B.  to  hold  for  the  term  of  twenty-one  years,  or 
<  for  the  term  of  his  natural  life.  Now,  if  in 
the  one  case,  B.  himself,  or,  in  the  other,  B.'s 
'  representatives,  at  the  expiration  of  the  termy  or 
at  his  death,  retains  the  possession  from  A.  the 
latter  will  be  entitled  to  recover  it  by  this  action. 
So  if  A.  being  entitled  as  above  mentioned, 
conveys  to  B.  to  the  use  of  C.  for  the  term 


of  twenty-one  years,  or  for  the  tarn  of  la 
natural  life,  and  after  the  determinataoa  of  tlx 
estate  so  conveyed  to  the  use  of  C.  to  the 
use  of  D.  and  his  heirs,  and  C.  in  the  first  cue. 
or  his  representatives  in  the  second,  refoso  tc 
quit  the  possession  when  the  prior  eslste  fial 
have  been  determined,  then  D.  may  cafonx  ^ 
right  by  an  action  of  ejectment 

And,  in  general,  where  a  man  in  posKSsia 
of  lands,  &c.  in  his  own  legal  right,  is  br  iri 
means  removed  therefrom,  and  kept  thereoot,  lii 
any  other  person,  and  no  specific  statotonr  or 
other  remedy  exists  for  recovering  the  possessics. 
this  action  may  be  said  to  lie,  as  being  tl»  ody 
specific  generd  remedy  for  recovering  the  pcs- 
sessioB  of  land  and  other  hereditracati  car* 
poreal. 

2.  As  regards  the  recovery  of  poaeaaoB  W 
a  landlord  as  a  general  rale,  I  may  obiene 
that  in  all  cases  where  a  tenant  from  jte  \s 
year,  or  for  any  greater  or  less  period,  rdbo 
after  the  usual  or  conventional  notioe  to  quit  ^ 
been  given,  or  the  tenancy  has  expired  by  dSnitt 
of  time  to  deliver  up  the  possession  to  kis  Iib^ 
lord,  the  latter  may  maintain  an  aetioa  of  ejeo 
ment  for  the  premises  against  the  tenant,  onpnd' 
of  the  tenancy  and  its  determination,  by  soiat 
to  quit  or  effluxion  of  time^  in  which  aetioB  lae 
tenant  cannot  dispute  his  landlord  s  title  to  the 
premises. 

If  the  tenant  forfeit  his  term  by  the  os' 
payment  of  rent,  the  landlord  may  proceed  » 
recover  possession  of  the  premises  by  cjeetB^ 
but  in  these  cases  a  distinction  must  beobsen«: 
first,  where  the  tenant  leaves  a  sufficient  dbtia 
upon  the  premises  to  answer  the  amoont  of  ("^ 
rent  due  ;  and,  secondly,  where  there  is  not  le^ 
a  sufficient  distress,  because  if  there  is  &  (^ 
cient  distress  on  the  premises  before  the  \ai^ 
can  bring  an  action  of  ejectment,  naj,  belff 
the  forfeiture  is  incurred,  unless  there  is  a  mcf- 
understanding  to  the  contrary,  a  demand  of  -^ 
rent  must  be  made  on  the  premises.  Fa  fo^' 
tures  are  not  favoured  by  the  Commoa  U*< 
and  it  therefore  requires  great  strictness  to  be 
observed  in  cases  of  this  description.  Tbto^ 
cessary  formalities  wiU  be  found  paiticiiliri^^ 
in  4  Western's  Conveyancing,  25.  n.  (a.)  iwi  «* 
also  Archb.  Pract.  by  Chitty,  Ed.  7.  773.  B« 
if,  upon  search,  there  is  no  distress  to  be  fo^ 
upon  the  premises,  then  the  landlord  maT  p 
ceed  to  recover  the  possession  by  an  uW  ^ 
ejectment,  under  4  G.  2.  c.  28.  which  ea^ 
that  in  all  cases  between  landlord  and  tflo^ 
as  often  as  it  shall  happen  that  one  half  frir> 
rent  shall  be  in  airear,  and  the  hodW  ''' 
lessor  to  whom  the  same  is  due,  hath  lifht  l' 
law  to  enter  for  the  non-payment  thotoi,  i  f- 
where,  by  the  express  terms  of  the  les^  \ 
right  of  entry  has  been  reserved^  cnch  ^^^ 
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r  lessor  may,  without  any  formal  demand  or  rc- 
itry,  serve  a  declaration  in  ejectment  for  the 
!Co?ery  of  the  premises,  and  recover  them 
lereln,  provided  no  sufficient  distress  was  to  be 
•und  on  the  premises,  and  unless  the  tenant 
ly  the  rent  and  costs  within  six  calendar  months, 
:  is  to  be  deprived  of  all  relief   at  law,  or 

equity,  and  the  tenancy  is  absolutely  deter- 
ined;  although  the  lease  expressly  requires 
lawful  demand,  no  demand  is  necessary  to  pro- 
ed  under  this  act,  the  service  of  the  decla* 
)n  being  substituted  for  such  demand.  Arch. 
.  774.  See  Doe  d.  Mayhew  y.  Ashly,  9. 
.  reported  ante  ▼ol.  2.  p.  40. 
For  enabling  landlords  more  speedily  to  re- 
ver  possession  of  lands  and  tenements  unlaw- 
lly  held  over  by  tenants,  an  act  was  passd  in 
e  first  year  of  the  reign  of  Geo.  4.  (c.  87.) 
lich  enacts  that  where  the  term  or  interest  of 
y  tenant  holding  under  a  lease  or  agreement 
writing,  any  lands,  tenements,  or  hereditaments, 
rany  term  or  number  of  years,  certain,  or 
>m  year  to  year,  shall  have  expired,  or  been 
termined  by  the  landlord  or  tenant  by  regular 
tice  to  quit,  and  such  tenant,  or  any  one 
Iding  or  claiming  by  or  under  him,  shall  re- 
ieto  deliver  up  possession  accordingly  ^  after 
rful  demand  in  writing  made  thereof,  the 
idlord  may  thereupon  proceed  by  Action  of 
sctment  for  recovering  the  possession,  ad- 
tsslng  a  notice  to  the  tenant  at  the  foot  of  the 
rlaration,  requiring  him  to  appear  on  the  first 
r  of  the  next  term — to  be  made  defendant — 
I  find  bail  if  ordered^  as  mentioned  in  the 
uel. 

If  the  tenant  appears  at  the  day  prescribed, 
neglecting  to  appear  then,  after  affidavit  of 

service  of  the  declaration  and  notice :  on 
ducing  the  lease  or  agreement,  or  a  counter- 
t  or  duplicate  thereof,  and  proving  its  exe- 
ion,  and  on  proof  of  the  enjoyment  of  the 
[nises  under  the  lease  or  agreement  by  affi- 
it — that  the  tenant's  interest  has  expired  or 
n  determined — and,  that  the  possession  has 
n  demanded,  the  landlord  may  move  for 
ule  nisi  why  the  tenant  should  not  besides 
iring  into  the  common  consent  rule,  under- 
i  that  in  case  judgment  shall  pass  for  the 
ntiff,  to  allow  judgment  to  be  entered  up 
inst  him,  as  of  the  term  next  preceding  the 
:  of  trial,  and  also  why  he  should  not  enter  into 
cognizance  with  two  sufficient  sureties  to  pay 

costs  and .  damages.  If  cause  is  not  shewn 
nst  the  rule,  or  on  cause  being  shewn  it 
lade  absolute,  then  if  the  tenant  conforms 

thereto  the  landlord  will  be  entitled  to 
;ment.  On  the  trial  of  an  action  under  this 
ite,  the  consent  rule  is  evidence  of  lease, 
^,  and  ouster,  and  in  case  of  the  tenant's 
ult,  the  jury  may  give  the  plaintiff  damages 


for  mesne  profits  down  to  the  time  of  verdict, 
or  to  some  preceding  day,  but  the  judge  may 
stay  execution  until  the  fifth  day  of  the  next 
term  absolutely,  if  he  considers  the  verdict  con« 
trary  to  evidence. 

If  the  landlord,  proceeding  under  the  statute, 
gets  non-suited,  or  a  verdict  passes  against  him, 
he  will  be  liable  to  double  costs. 

It  would  be  beside  my  present  purpose  to 
notice  the  decisions  of  the  Courts  on  this  statute 
other  than  by  referring  to  the  last  edition  of 
Arch.  Pract.  where  the  most  material  of  them 
will,  I  believe,  be  found.  I  therefore  proceed  to 
notice  another  Act  passed  by  the  Legislature  in 
favour  of  landlords,  (viz.)  the  1st  W.  4.  c.  70. 
before  the  passing  of  which,  if  the  tenancy 
expired,  and  the  right  of  entry  accrued  on  or 
after  the  first  day  of  Hilary  term,  or  on  or 
after  the  first  day  of  Trinity  term,  the  cause  could 
not  be  tried  at  the  following  assizes,  this 
was  occasioned  by  the  necessity  of  serving  the 
declaration  prior  to  the  commencement  of  the 
term,  and  owing  to  this,  landlords  were  firequently 
kept  out  of  their  property  some  time :  but  this 
statute,  in  substance,  enacts  that  in  Actions  of 
Ejectment  by  landlord  against  tenant,  or  persons 
claiming  under  him,  where  the  tenancy  expired, 
or  right  of  entry  accrued  in  or  after  Hilary  or 
Trinity  term,  the  lessor  of  the  plaintiff,  within 
ten  days  after  such  expiration  or  accrual,  may 
serve  a  declaration  entitled  of  the  day  (whether 
in  term  or  vacation,)  next  after  the  day  of  the 
demise  in  such  declaration,  and  subscribe  a 
notice  thereto,  requiring  the  tenant  to  appear  and 
plead  within  ten  days,  and  proceedings  may  be 
had  as  if  the  declaration  haci  been  served  before 
the  preceding  term.  The  statute,  however,  con- 
tains a  proviso  that  no  judgment  shall  be  signed 
against  the  casual  ejector,  until  default  of  appear* 
ance  and  plea  within  such  ten  days,  and  that  six 
clear  days  notice  of  trial  shall  be  given  to  the 
defendant  before  the  commission  day  of  the 
assizes  at  which  such  ejectment  is  intended  to  be 
tried.  And  that  at  any  time  before  the  trial 
a  Judge  may,  on  summons  and  order,  give 
further  time  to  plead,  stay,  or  set  aside  proceed- 
ings, or  postpone  the  trial  till  the  next  assizes, 
(sec.  39,  see  Arch.  Pr.) 

A  landlord  may  waive  his  peculiar  privilege 
of  proceeding  to  recover  possession  of  premises 
under  these  acts,  and  may  proceed  as  in  common 
cases  of  ejectment. 

As  to  the  maintaining  of  this  action  against 
a  tenant  for  forfeiture,  vide  infra  subdivision  5. 

3.  A  mortgagee  having  the  legal  estate,  may, 
without  prejudice  to  his  other  remedies,  as  soon 
as  the  mortgaged  estate  becomes  absolute  at  law, 
maintain    an   action    of    ejectment   against    the 
mortgagor  in   possession,    in    which    the    only 
proof  required   will   be   the  execution   of    the 
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mortgage  deed,  a  previous  demand  of  possession 
being  unnecessary :  but,  if  the  mortgagee  treats 
the  occupier  under  a  demise  made  since  the 
mortgage,  as  his  tenant,  it  will  be  advisable 
to  give  him  a  notice.  A  stipulation  under 
which  the  mortgagor  would  be  entitled  to  hold 
until  a  day  certain,  as  in  the  common  case  of  a 
covenant  by  the  mortgagee  that  the  mortgagor 
shall  hold  until  default  m  payment  of  the  mort- 
gage  moBey,  at  the  expiration  of  the  six  months, 

r  rates  as  an  actual  demise  to  the  mortgagor  by 
mortgagee  until  that  da/.  A  mortgagee  bring- 
ing an  acdon  of  ejectment  against  a  third  person 
clioming  under  a  pre-existing  title  to  the  mort- 
gage, must  shew  a  legal  right  to  oust  him,  as 
in  the  case  where  a  person  held  as  tenant  from 
year  to  year,  at  the  time  of  the  mortgage ;  here, 
before  the  mortgagee  can  recover  the  possession 
froia  the  tenant*  he  must  shew  the  tenancy  to 
have  determined  by  notice  to  quit,  and  if  circum- 
stances concur  whereby  the  tenant  becomes  tenant 
to  the  mortgagee,  as  by  a  continual  payment  of 
rent  ta  him,  the  mortgagee  will  ipso  facto 
become  the  landlord  of  the  premises,  and  be 
entitled  to  pursue  the  special  remedies  I  have 
previously  noticed.  (See  Rose.  Ev.  N.  P.  457.) 
4.  A  vendor  of  real  property,  who  permits  the 
assumption  of  the  possession  thereof  by  the  pur- 
chaser or  vendee,  prior  to  the  completion  of  the 
contract  whereby  the  purchaser  becomes  tenant 
at  will  to  the  seller,  the  latter  may  be  ejected  by 
the  former,  but  it  will  only  be  on  a  demand  of 
the  possesion,  unless  when  the  purchaser  entered 
into  possession  he  agreed  to  quit  it  if  he  should 
not  pay  the  purchase  money  on  a  given  day, 
or  the  like,  in  which  cases  an  Action  of  Eject- 
ment will  lie  without  notice,  or  a  demand  of 
possession  on  non-performance  of  the  agreement, 
which  operates  as  a  clause  of  re-entry  on  breach 
,  of  a  covenant  in  a  lease.  (See  1  Sug.  V.  &  P. 
;  .  378.)  On  this  principle,  if  possession  be  given 
'  to-  a  vendee  upon  payment  of  part  of  the  pur- 
-'  chase  money,  and  interest  is  paid  on  the  re- 
^  mainder,  twenty  years  possession  by  the  pur- 
chaser is  no  bar  to  the  action,  because  the  rule 
construing  such  a  possession  as  a  tenancy  prevails, 
and  where  a  purchaser  whom  the  vendee  lets 
into  possession  refuses  to  complete  the  purchase, 
and  assigns  his  interest,  the  assignment  deter- 
mines the  will  without  demand,  (see  lb.) 

Possessions  under  agreements  for  leases,  &c 
being  purchases,  pro  tantOj  are  reducible  to  the 
same  rules,  and  so  of  cases  of  possession  under  a 
void  or  imperfect  conveyance  or  lease,  or  during 
a  negociation  for  a  new  lease,  by  an  original 
termor.  In  cases  of  this  and  the  like  descrip- 
tion, where  a  party  comes  into  the  possession 
lawfully,  he  cannot  be  ejected  until  such  pos- 
session is  determined  by  demand  thereof,  by  the 
breaking  off  the  treaty,  or  in  some  othc^r  manner; 


and  the  letting  into  possession,  not  the  ^ 
ment,  constitutes,    in   these  cases,  the  is^ 
a  tenancy  at  will,  in  preference  to  oooads^ 
the  party  as  trespasser,  which  be  voold  ^ 
wise  be.     Where  the  vendor  of  a  tens  b^ 
all  the  purchase  money  was  paid,  agreed  ts^ 
the  vendee  that  he  should  have  possessioB  d  t*t 
premises  till  a  given  day,  paying  tbe  Rsn* 
rent  in  the  mean  time,  and  that  in  case  be  did  c: 
pay  the  residue  of  the  purchase  money  ob  ^ 
day,  he  should  forfeit  the  portion  be  bad  iLofli 
paid,  and  not  be  entitled  to  an  atsigm&es: :( 
the  lease.     Lord   Ellenborouah  beld  tbit  ce 
agreement  operated  like  a  clau^  of  Te-<otfT  a  i 
lease   on  a  breach  of   covenant,  and  thai  (^ 
residue  of  the  purchase  money  not  being  paid  3 
the  appointed  day,  the  vendee*8  inteitst  casd 
and  he  might   be  ejected  without  uj  e9» 
(Doe  V.  Sayer  3.  Camp.  8.)    And  if  i  tii::^ 
person  under  such  circumstances  has  coioe  s  e 
tenant  to  the  vendee,  ejectment  may  be  » 
tained  against  him  without  notice.     (Dw  t. 
Boulton,  6  M.  &  S.  148.)     So  where  %  bk 
gets   into   possession   of  a  house  witbcis  it 
privity  of   the  landlord,  and  the  paities  tht- 
wards  entered  into  a  negociation  for  t  lease,  btf 
disagreed  about  the   value  of  the  fixtures,  ^i 
same  learned  Judge  was  of  opinion  tbat  if  ^ 
was  a  tenancy  of  any  sort,  it  was  a  tenaacr  i 
sufferance,  and  a  notice  to  quit  was  unnece^an. 
(Doe    V.    Quigly,    2.   Camp.   505.    Et  «c 
Doe  V.  Lawder,  1  Stark.  308.  2.  B.  N  (- 
749.     Rose  Ev.  N.  P.  436  et.Seq.)  U^ 
opinion  does  not  seem  at  all  to  hanDoaise  vk' 
the  received  definition  of  a  tenancy  by  ssl^ 
ance.     In  the  principal  case,  the  putj  evi^-; 
entered  into  possession  adversely,  and  vi6^ 
any  title  whatsoever.     He,  therefore,  it  «•>• 
seem,  could  not  come  within  Blackstow's  ^' 
nitlon  of  a  tenant  at  sufferance.    **  Wben  ^ 
comes  into  possession  of  land  by  lawfbl  t:^ 
but  keeps  it  afterwards  without  any  title  st  t^ 
(2.  com.  150,  and  see  also  WatL  Codt  :' 
8  ed.)  it  would  seem  more  proper  if  be  U 
been  treated  as  a  trespasser  noder  these  ax^' 
stances  ab  initio, 

5.  The  rights  and  privileges  of  a  kssff  ^ 
bringing  an  action  of  ejectment  have  beccp 
lially  considered  under  some  of  the  previocs  &^ 
divisions  which  I  have  adopted  ia  my  tf^ 
What,  therefore,  I  am  now  more  particckHj  > 
direct  my  attention  to,  ia  the  maioteDanceof^ 
action  by  a  lessor  for  forfeiture,  &e. 

Disclaimer  confers  on  the  landkvd  an  iss^ 
diate  right  of  ejecting  the  lessee  or  tensDl  K* 
the  premises,  which  he  refuses  to  ackwvl^ 
as  the  property  of  the  landlord,  and  so  wiBhn*^ 
of  covenants  or  conditions,  but  tbe  forffitst^ 
these  cases  is  waived  in  a  variety  of  8MaEi*^'j 
clauses  conferring  a  right  of  re  aanysapgiEc^ 
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f  forfeitnre  express  or  implied^  are  generally  on 
icouDt  of  the  averseness  of  the  law  to  forfeitures^ 
^nstrued  strictlj,  and  in  these  cases  of  eject- 
ent  the  tenant  or  lessee  may  obtain  particu- 
n  of  the  breaches  which  are  to  be  laid  to  his 
large. 

6.  A  tenant,  by  elegit,  or,  in  other  words,  an 
lecation  creditor,  obtains  from  the  sheriff,  in 
le  first  instance,  legal  possession  of  his  debtor's 
tids  only,  (or  rather  a  right  of  entry,)  and  not 
rtual  possession.  If,  therefore,  tbe  execution 
editor  cannot  obtain  the  actual  and  sought  for 
dssession  of  their  lands  without  force,  he  should 
roceed  with  the  ordinary  remedy  by  ejectment, 
Airch,  P.  447,)  which  he  will  be  entitled  to 
laintain  on  proof  of  the  judgment.  The  elegit 
iken  out  upon  it,  and  the  inquisition  and  return 
lerec^n,  (B.  N.  P.  104) ;  and  in  case  of  his 
riction  before  the  debt  be  wholly  levied,  he  may 
(cover  the  premises  again  by  ejectment. 

7.  A  loro  of  a  manor  being  disseised  thereof, 
lay  have  recourse  to  the  common  remedy  by 
jectment  to  recover  it,  and  an  action  of  eject- 
lent  lies  as  well  for  a  moiety  of  a  manor  as  for 
he  whole,  (Woolrych  on  Commons,  199.) 

Waste  is  an  injury  to  the  Lord  for  which  thls^ 
emedy  by  ejectment  will  lie  at  his  suit  to  recover 
he  loau  vasiatuSt  {Doe  v.  Clement^  2  M.  & 
i-  68.)  And  as  a  wrong  without  a  remedy  is 
bhorrent  to  the  laws  of  England,  a  remedy  by 
jectment  lies  for  the  lord  of  a  manor  to  enforce 
ind  uphold  his  customary  right  of  reassuming  the 
!8tate  on  its  escheating  or  becoming  forfeited  by 
lome  of  the  long  list  of  tenurial  offences  incident 
0  this  species  of  property,  and  which  will  be 
mad  detailed  in  1  Wat.  Co.  390,  et  seq.,  and 
ire  in  the  eye  of  the  law  wrongs  to  the  Lord. 

8.  The  widow  of  a  copyhold  tenant  may  main- 
sin  ejectment  for  her  free  bench,  where  the  cus- 
^m  of  the  manor  acknowledges  and  permits  that 
istate,  and  then  to  such  extent  only  as  the  special 
nistom  of  the  manor  warrants,  and  she  may 
naintain  this  action  anterior  to  admittance  unless 
tier  claim  be  made  in  the  nature  of  dower,  for 
'Q  the  latter  case  the  ejectment  will  not  lie  before 
assignment  in  case  of  a  refusal,  to  which  end  she 
must  levy  a  plunt  in  the  nature  of  a  writ  of 
iower  in  the  Lord's  Court,  (2  Wat.  Co.  59  ) 

n. —  1.  Parties  claiming  lands,  &c.,  jure  re- 
P^^ieniationis,  as  heirs  at  law,  and  executors  or 
Administrators  may  maintain  this  action  for  the 
premises,*  which,  in  default  or  account  of  the  de- 
fective nature  of  a  testamentary  disposition  by 
the  last  proprietor,  devolves  upon  them  as  the  per- 
sons marked  out  by  the  known  rules  of  law  as 
successors  to  the  property.  And  first,of  the  heir  at 
^^v*  He  may  by  this  action  recover  the  posses- 
sion of  such  property  as  the  law  transmits  to  him, 
^ot  only  in  cases  of  abatement,  but  in  all  other 
<^es  where  the  premises,  of  which  his  ancestor 


I  had  been  seised,  or  of  which  he  had  had  what  was 
equivalent  thereto  in  those  instances  wherein 
seisin  was  unnecessary,  were  withheld  from  such 
ancestor.  But  the  late  Act  for  amending  the 
law  of  inheritance  has  abolished  the  maxim  nan 

jus  sed  seisina  /acit  stipitem  from  the  3l8t 
December,  1833,  by  enacting,  that  in  future,  de- 
scent shall  be  traced  from  the  purchaser  as  de« 
fined  in  the  interpretation  clause  of  the  Act. 
Secondly,  of  an  executor  or  administrator.  All 
terms  for  years  being  personal  estate,  vest  in  the 
executor  or  administrator  of  a  deceased  proprietor 
immediately  on  his  death,  and  this  class  of  re- 
presentatives may  maintain  an  action  of  ejectment 
for  the  recovery  of  the  leasehold  estates  of  their 
testator  or  intestate,  when  he  is  ejected  in  his 
lifetime,  or  where  the  possession  has  been  wrong- 
fully detained  from  them  since  his  decease,  on 
proof  of  the  testator  or  intestate's  title  and  death, 
and  their  admission  to  administration  of  bis  goods, 
chattels,  and  effects.  It  also  seems  that  an  exe- 
cutor may  maintain  an  action  of  ejectment  for  an 
ouster  of  the  testator,  although  he  were  seised  in 
fee,  because  in  such  a  case  the  executor  may 
proceed  in  this  form  of  action  for  damages  only, 
in  the  same  manner  as  a  lessee,  whose  lease  ex- 
pires pendente  lite.  (See  Comyn*s  Dig.  Admi- 
nistrator, B.  10;  Toller  on  Executors.  158, 
434.) 

2.  A  devisee  of  freehold  property  may  maintain 
this  action  to  gain  possession  of  the  premises  de- 
vised to  him  in  case  the  heir  at  law  or  any  other 
person  after  the  devisor's  death  intrudes  or  remains 
m  the  premises  adversely  to  the  possession  of  the 
devisee,  and  in  an  action  of  ejectment,  by  such 
devisee,  he  will  be  required  to  prove  in  cases 
where  the  devisor  died,  previously  to  the  first 
day  of  January,  1 838,  the  title  oi  the  devisoff 
his  seisin  in  fee  both  at  the  time  of  making  the 
will,  and  at  the  time  of  his  death,  unless  beins 
disseised  previous  to  the  execution  of  the  miS§ 
he  re-entered  between  the  date  thereof  and  the 
time  of  his  decease.  He  will  also  have  to  proire 
the  regular  and  due  execution  of  the  will,  and 
that  by  production  of  the  will  itself,  unless  it  b« 
lost :  the  death  of  the  testator  and  the  determina- 
tion  of  prior  estates  (if  any)  were  limited  to  take 
effect  previous  to  the  interest  devised  to  him.  In 
actions  of  ejectment,  however,  by  devisees,  where 
the  devisor  died  subsequently  to  the  first  of  Ja- 
nuary, 1838,  instead  of  proving  that  he  was 
seised  in  fee,  it  will  be  sufficient  to  prove  that  he 
was  entitled  to  the  estate  devised,  tnat  is,  to  the 
property  in  dispute,  either  at  law  or  in  equity, 
at  the  time  of  his  decease ;  7  W.  4,  &  1  V.  c. 
26,  s.  3. 

Where  a  devisee  was  also  heir  at  law  to  the  de- 
visor, and  elected  to  take  the  property  in  the  lat- 
ter character,  it  was  held  that  this  was  not  such  a 
disclaimer  as  prevented  him  from  afterwards  main- 
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taming  this  action  as  de?isee.     (^Doe  ▼•  Smithf 
6  Barn.  &Cred.  112.) 

A  devisee  of  copyhold  lands  cliuming  under  a 
will  made  antecedent  to  the  first  January,  1838, 
can  maintain  an  action  of  ejectment  to  recover 
the  possession  on  proof  of  seisin  in  the  devisor,  a 
siurender  to  the  use  of  will  when  necessary,  and 
the  will  itself,  which  it  is  said  was  not  before  the 
late  statute  necessarily  reducible  into  writing. 
(1  Wat.  Co.  130.) 

3.  Trustees,  when  the  requirements  of  the 
trusts  conferred  upon  them,  renders  it  necessary 
for  them  to  take  the  legal  estate  for  certain  defi- 
nite purposes,  may  maintain  an  action  of  eject- 
ment to  recover  the  possession  of  that  estate  in 
case  it  is  withheld  from  them,  and  they  will  be 
considered  as  the  proprietors  of  the  estate  at  law, 
according  to  the  quantity  of  the  estate  conferred 
upon  them  in  respect  of  such  trusts,  and  as  a 
plainti£P  in  this  action  must  prove  a  legal  title,  it 
is  always  when  the  equitable  owner  of  an  estate 
seeks  its  recovery  thereby,  to  use  name  of  the 
trustee  in  whom  the  legal  estate  is  vested. 

Under  this  division  it  remains  to  be  noticed, 
first,  that  the  assignees  of  bankrupts  and  insol> 
vents  are  invested  with  the  same  remedies,  by 
action,  for  all  civil  injuries  with  respect  to  pro- 
perty or  estates  which  has  passed  to  them  by 
virtue  of  their  appointment,  as  the  bankrupt  or 
insolvent  had  in  case  they  had  not  become  £uch. 
See  Arch.  B.  by  Flather,  354 ;  Arch.  Ab.  of 
Imp.  for  Debt  Act,  76 :  it,  therefore,  I  appre- 
hend follows,  that  in  such  cases  these  assignees 
may  as  well  bring  an  action  of  ejectment  to  re- 
cover possession  of  real  estates  to  which  the 
bankrupt  or  insolvent  is  entitled,  as  of  such  as  are 
withheld  from  them ;  and,  second,  that  a  corpo- 
ration may  also  sue  in  ejectment,  the  declaration 
necessarDy  alleging  a  devise  by  deed,  proof  of 
which  is  not  however  required.  i^Furley  v.  fVoodj 
1  Es.  198.)        ^ 

4.  A  guardian  in  socage  may  maintain  an  action 
of  ejectment  to  recover  possession  of  premises  to 
which  his  ward  is  entitled,  and  from  the  posses- 
sion of  which  he  is  deforced  by  a  person  having 
no  title  thereto.  {Osbom  v.  Carden^  Plow.  R. 
293;  Wade  v.  Baker,  1  Lord  R.  131.)  and 
so  may  a  guardian  appointed  by  deed  or  will 
under  the  Statute  12  Car.  II.  c.  24,  ss.  8,  9, 
and  to  enable  a  guardian  of  an  infant  copyhold 
tenant  to  perform  the  duties  relating  to  the  cus- 
tomary estate,  it  seems  reasonable  that  amongst 
the  other  powers  with  which  he  is  by  custom  in- 
vested that  of  bringing  an  action  of  ejectment 
should  now  exist.  (See  2  Wat.  Co.  2.  76.  et 
seq,) 

5.  An  action  of  ejectment  is  sometimes  neces- 
sary by  or  against  a  number  of  persons  bearing  a 
relation  by  unity  of  possession  at  the  least  to  each 
other,  and  it  is  occasionally  a  means  of  litigation 


between  persons  themselves  having  a  cooMetlw 
in  title  or  tenancy  in  the  very  premises  to  obuia 
some  interest  in  which  their  judicial  contot  is 
directed.  These  cases  are  divisible  into  tbrn 
classes,  and  first,  of  joint  tenants.  Inactioasiw 
joint  tenants  against  strangers,  they  maj  ailor 
the  fictions  demise  to  have  been  joint  or  serei 
and  will  be  entitled  to  recover  on  the  same  t» 
as  persons  sui  juris  individually.  One  jciot  !h 
nant  may  maintain  this  action  against  lootls 
when  his  partner  keeps  him  out  or  deprires  hb 
of  his  share  of  the  possession  or  profits;  seeood. 
Of  coparceners,  these  may  maintain  ejcdm: 
under  precisely  the  same  circumstances  as  job 
tenants  may,  whom  they  most  resemble;  bs:, 
thirdly,  there  is  a  distinction  between  thoem 
and 

Tenants  in  common,  inasmuch  as  the  kam 
demise  by  this  species  of  owners  must  be  sereal 
(Doe  V.  Errington,  1  Ad.  &  Ell.  7SO)inotkr 
respects  except  the  instance  which  I  am  iboot  a 
notice,  the  action  is  governed  by  similar  prise- 
pies.  It  is,  however,  to  be  borne  in  mind  tk 
in  an  action  of  ejectment  by  one  joint  temot  or 
coparcener  against  another,  a  judge  will,  on  appli- 
cation, order  that  thedefendant  be  only  called  ep 
to  admit  by  the  consent  rule  the  lictious  desbe 
and  entry.  Thus  leaving  the  plaintif  to  pn 
an  actual  ouster,  but  this  privily  extends  wt 
to  tenants  in  common,  and  is  moreorer  snbjec! 
to  a  proviso  that  the  plain  tiflTs  title  as  joint  tenstf 
or  coparcener  is  not  disputed.  {Dot  Ginger^. 
Roe,  7  Taunt.  397.  Sec  Doe  v.  C«/,  I  Cm^ 
1 73 ;  Anon.  7,  Mod.  39  ;  Doe  v.  Roey  4  Dat, 
628.) 

6.  A  Commoner  lawfully  seised  of  an  a^wJ* 
ant  or  appurtenant  common  is  in  a  sitoatieD  ti 
proceed  against  all  parties  who  molest  him  btk 
enjoyment  of  his  rights,  and  where  be  is  (»• 
seised  or  ousted  from  such  a  common,  his  reoKV 
(inter alia)  is  by  an  action  of  ejectment,  wtid 
is  now  the  usual  proceeding  where  the  nusdae 
has  accrued  within  twenty  years ;  bot  if  the  on- 
mon  be  a  common  in  gross,  an  tjectment  ^ 
not  lie  because  the  sheriff  can  give  no  possessw 
of  it.  (See  Woolrych  on  rights  of  C(mac% 
224,  et  seq.) 

Another  possessory  action,  and  the  one  mos, 
usually  resorted  to  in  questions  rdateng  to  cpc* 
mon  rights,  is  an  action  on  the  case  for  dBlar> 
ance  of  common.     (Sec  Ros.  Ev.  357.) 

7.  An  obstruction  to  a  highway  is  gencraKr* 

Sublic  nuisance,  and  as  such  remediable  bv  ^ 
ictment  or  information ;  but  it  is  also  a  ^ 
ance,  for  which,  upon  some  occasions  an  aetkit 
will  lie.  For  instance,  the  owner  of  the  wl^ 
a  way  has  a  right  to  all  above  and  ™^.S^ 
save  only  the  right  of  passage  for  th«  kinj  "° 
his  people.  If,  therefore,  a  nuisance  be  endnf 
upon  the  road,  the  owner  may  Biaiiil«ii«p«»- 
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ry  action  to  reeoTer  hu  rights^  and  accordingly 
liere  an  encroachment  had  been  made  by  baild- 
g  a  wall,  the  plaintiff  was  allowed  to  maintain 
sctmenCy  and  the  difficulty  presented  to  the 
>art,  that  the  sheriff  could  not  give  possession 
the  highway,  was  answered  by  their  observa- 
)n,  that  he  would  give  it  subject  to  the  ease- 
ent.  Woolrych  on  Ways,  citing  GoodtUle  v. 
sker,  I  Burr.  133. 

8.  A  parson  may  maintain  an  ^ectment  to 
cover  possession  of  the  parsons^  house^  glebe, 
id  tithes  on  proof  of  presentation,  institution, 
id  induction ;  he  may  also  maintain  an  action 

ejectment  againt  a  tenant  of  the  glebe  land, 

the  same  manner  as  other  landlords,  and  pos- 

ssion  of  a  church  is  recoverable  in  this  action 

ider  the  term  messuage.     See  Ros.  £v.  N.  P. 

39  ;  Salk.  256. 

9.  The  possession  of  property  belonnnff  to  a 
*me  covert  is,  of  course,  recoverable  in  the 
;me  manner,  and  subject  to  the  same  remedies 
I  that  of  other  persons ;  but  as  she  cannot,  except 
1  certain  instances,  sue  alone,  it  follows  that 
sr  husband  must  be  joined  with  her  in  nearly 
1  actions  brought  in  respect  of  his  wife's  pro* 
:ity.  But  if  the  husband  and  wife  are  ejected 
f  a  term,  and  the  husband  bring  an  ejectment 
I  his  own  name  only,  the  term  on  his  recovery 
r  it  will  vest  in  the  husband,  and  he  may  thence- 
»rth  treat  it  as  his  own.  (See  Toller  on 
Ixecutors,  215.) 

10.  Parish  officers  are  entitled  to  hold  lands 
!  a  corporation,  by  virtue  of  the  59  Geo.  III. 

1*2,  s.  17,  which  enacts,  **  That  all  buildings, 
iids,  and  tenements  purchased  and  hired  by 
lurchwardens  and  overseers  for  the  purposes  of 
>e  Act,  shall  vest  in  such  officers  tor  the  time 
sing  as  a  corporation  ;'*  it,  therefore,  results  that 
lese  officers  maintain  ejectment  for  such  pro- 
erty  as  vests  in  them  by  virtue  of  the  Act,  in 
luch  the  same  manner  as  other  individuals  as 
ttpects  title,  &c* 

That  this  act  is  not  confined  to  lands  held 
lerely  for  the  benefit  of  the  poor,  appears  from  a 
idginent  of  Lord  Tenterden,  in  a  case  where 
le  demises  were  in  the  names  of  the  parish 
£cers  ;  and  where  the  tenements  were  certainly 
eld  for  paruh  purposes :  and,  as  contended  by 
ie  officers  vested  in  them  by  this  act.  But  the 
efendants  contended  that  the  statute  was  inap- 
licable,  and  urged  two  reasons  in  support  of 
leir  objection ;  the  first  was  because  the  per- 
3ns  in  whom  the  legal  estate  was  vested  were 
'ustees  only :  and  second,  that  they  were  held 
3r  the  benefit  of  the  Church  and  not  of  the  poor. 
'Ord  Tenterden  observed,  that  as  to  the  first  of 
iiese  objections,  we  are  of  opinion  that  there  is 
othing  in  the  act  of  parliament  to  limit  the 
ight  of  persons  who  fill  the  situation  of  parish 
ficers ;  and  it  would  be  highly  inconvenient  to 


give  the  act  so  limited  a  construction.  It  is 
often  difficult  for  persons  who  claim  under  aa. 
ancient  trust  (where  the  trustees  are  numerous,) 
to  show  who  was  the  survivor  of  those  trustees ; 
and  if  they  should  succeed  in  ascertaining  that 
fact,  it  will  not  be  less  difficult  to  show  who  is 
the  heir  at  law  of  that  survivor.  Upon  the 
second  point,  his  lordship  thought  that  tne  safest 
course  would  be,  to  give  full  effect  to  the  gene- 
rality of  expression  used  in  the  17  sect,  and 
nothing  appearing  to  show  that  that  which  was 
held  for  the  benefit  of  the  church  under  these 
circumstances  did  not  require  the  assistance  of 
the  act  as  well  as  that  which  was  held  for  the 
benefit  of  the  poor,  and  the  difficulty  in  both 
cases  being  the  same,  the  Court  saw  no  reason  to 
doubt  that  the  operation  of  the  act  was  intended 
to  be  co-extensive  with  the  mischief.  Doe  d, 
Jackson  V.  ffi/ey,  K.  B.  1830.  Vide  other 
cases  on  this  act  in  1  Ch.  Col.  H.  n.  (9)  et  vide 
Doe  d.%Higg9  et  al.  (P.  O.)  v.  Terry ,  et  al. 
3  Nev.  and  Man.  M.  C.  385,  and  same 
V.  Cockell  et  ux.  Id.  583. 

In  concluding  this  brief  outline  of  the  remedy 
by  an  ejectment,  it  remains  only  to  be  observed, 
that  an  action  of  ejectment  may  be  brought 
again  and  again  virtually,  by  the  same  person 
claiming  by  force  of  the  same  right,  for  the  foun- 
dation of  the  action  behig  in  modern  practice, 
an  imaginary  lease  entry  and  ouster,  which  may 
all  be  feigned  at  the  pleasure  of  the  litigant ; 
(1  Hay.  Int.  Con.  229.)  and  it  may,  therefore, 
,  be  found  expedient  to  provide  some  check  more 
efficient  than  the  dilatory  and  discretionary  inter- 
ference of  the  Court  of  Chancery,  or  the  peril 
of  costs  upon  litigation  between  opposing  claim - 
'ants,  which,  if  it  commence  early  in  the  period 
of  limitation,  may  from  malice,  obstinacy,  or 
other  motives,  be  pursued  to  a  ruinous  extent, 
rid.  238.)  But  upon  the  application  of  a 
defendant  in  ejectment,  the  Court  or  a  Judge 
will  stay  the  proceedings  until  the  costs  of  a 
former  action  are  paid ;  although  the  first  action 
was  not  between  the  same  parties,  but  by  the 
father  of  the  present  lessor  of  the  plaintiff  against 
the  present  defendant's  father;  or  by  an  insol- 
vent, the  present  ejectment  being  by  his  as- 
signees :  and  even  although  the  present  action  be 
not  for  the  same  premises,  provided  it  be  upon 
the  same  title.     (Arch.  Pr.  990.  et  seq.) 

The  consequence  of  the  abolition  of  real 
actions  without  substituting  any  other  mode  of 
specifically  enforcing  a  legal  title  to  real  property 
is,  that  this  country  is  the  only  part  of  the 
civilized  world,  in  which  no  direct  means  exist  of 
recovering  this  important  species  of  property. 
(1  Hayes  Int.  Con.  229.  n.) 

I  am,  Mr.  Editor, 

Your*s  most  obediently, 

E.  A. 


k*«tf  <w« 
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EXECUTORY  DEViSES- 

Answkr  to  Pboblem  19,  Vol.  IV* 
WhaJt  ti  an  Executory  Devise  f 

BY  J.  A.  M. 
(Continued  from  page  406.)" 

It  is  now  finally  settled  that  a  limitation 
by  way  of  Executory  Devise,  which  is  not  to 
take  effect  until  after  the  determination  of  a 
life  or  lives  in  being,  and  a  term  of  twenty- 
one  years  as  a  lerm  in  gross,  and  without 
reference  to  the  infancy  of  any  person  who  is 
to  take  under  such  limitation,  or  of  any  other 
person,  iis  a  valid  limitation.  SeetUfif  to  the 
term  in  ^ross  of  twenty-one  years  be  added 
the  number  of  months  equal  to  the  period  of 
gestation,  but  such  period  of  testation  is  to  be 
allowed  in  those  cases  in  which  the  gestation 
exists.  10  Bing.  140.  In  the  House  of 
Lords ;  and  see  Sengough  y,  £drige,  ^  Sim. 
173. 

When  once  any  preceding  executory  limi- 
tation, which  carries  the  whole  interest, 
happens  to  take  place,  that  instant  all  the 
siiDsequent  limitations  became  void,  and  the 
whole  interest  is  then  become  vested. 
JFeame^s  Exec.  Dev.  4  Edition,  415. 

The  nnmber  of  contingencies  for  an  Exe- 
cutory Devise  is  not  material,  if  tbey  are  to 
happen  within  the  limits  above  mentioned. 
Tfteiusson  v.  Woodfordy  4  Yes.  319,  affirmed 
Tl  Yes.  112,  for  in  such  a  case  all  the  can- 
dles are  lighted,  and  burning  out  at  the  same 
time.  Per  Twisden.  But  a  bare  possibility 
that  an  estate  mav  vest  within  such  prescribed 
period  is  not  sufficient.  In  Chiffiths  v.  Vere^ 
9  Yes,  134,  the  Court  held  that  an  Execu- 
tory Devise,  which  may  postpone  the  vesting 
beyond  lives  in  being,  and  twenty-one  years, 
&c.  cannot  be  supported  on  possibility  that 
the  estate  may  vest  sooner. 

In  the  great  case  of  Thelvsson  v.  Wood- 
ford,  supra,  it  was  held,  that  a  testator  might 
direct  the  rents  and  profits  of  an  estate 
whereof  an  Executory  Devise  is  made,  so  that 
they  should  accumulate  till  the  time  when 
sucn  estate  becomes  vested,  and  that  the 
period  within  which  executory  interest  must 
vest  was  apnlicable  to  a  trust  for  accumula- 
tion. In  tnis  case  it  was  calculated  that 
before  any  part  of  this  property  could  be 
touched  under  the  trusts  of  the  will,  it  would 
have  accumulated  to  the  amount  of  above 
ieSO.OOO^OOO?  The  Judffesnevertheless,  held, 
that  the  will  was  f^d,  the  period  of  accumu- 
lation' being  witbm  the  limits  prescribed  for 
the  vesting  of  Executory  Devises.  To  pre- 
vent wills  of  so  singular  and  improper  a  kind 
being  made  in  future,  the  Legislature  passed 
the  statute  39  fc  40  G.  3,  by  which  it  is 


enacted,  Aat  a  tefttmtor  mi^  emteaM 
for  accntnnlation,.  to  last  during  the  Mlovicg 
periods. 

1st. — ^During  his  own  life* 

2ndly. — For  twenty-^ne  yarn  ftnu  )ik 
own  death. 

Srdly.— During  the  nrinority  of  asy  jff' 
son  living  at  his  death,  or  then  ia  eeafrra 
fnere, 

4tbly. — Daring  the  minority  of  tor  ys* 
son  who  ioT  the  tkne  being  wcvuheenliM 
to  the  rents,  &e.  if  of  age* 

A  testator  may  adopt  any  or  caeb  of  thear 
periods  if  snclr  is  his  wish* 

The  statute  excepts  from  its  opaiMp- 
1st.  Provisions  for  payment  of  debts- Wy* 
Provisions  for  raising. portioir — Srdlv.  Pi^ 
visions  touching  the  produce  of  tSmbcr. 

It  has  been  decided  that  the  time  Ar  a^ 
cumulation  may  be  apportioned.  8a  that  t 
part  of  a  trust  may  be  sastaiiicd,  thosfrfi  pst 
IS  void  as  contrarv  to  the  statute.  Gt^ 
V.  F^tf,  9  Yes.  127;  12Ve8.2J».  r^^ 
servations  on  this  act  by  Mr.  Preston,  ii  the 
notes  to  Feame'sCoBt.  Rem.by  Bader,p^' 

A  consequence  of  Ifaus  circoaiscnbii; 
the  limits  of  Executory  Devises  is,  that  it  s 
not  lawful  to  Unit  an  Execotory  Bern 
on  a  general  and  indefinite  fttlore  of  isse. 
1  Salk.  232.  If  however,  the  ikilaia  of  iw 
is  restrained  to  the  death  of  any  pciwea' 

Krsons  actaally  living,  or  to  any  period  nrt 
yond  a  life  or  lives  in  being,  sad  tvfsir* 
one  years,  with  few  moirths  mood,  tkntbe 
contingency  is  eood,  and  te  EsscatavT  0^ 
vise  has  its  lawttil  efiect. 

The  words  *'dying.wilhoot  issae,"  (witb  «f- 
tain  exceptions^  as  to  a  freehold  were  h«M  a 
mean  a  general  faihire  of  issue.  Tleitfcre 
an  Executory  Devise  to  the  heirs  of  A.'t  bs^ 
by  a  second  hnsbandf  on  faSare  of  iifst  k 
the  first  now  living,  was  too  rerooti  t  ceo- 
tingency  and  therefore  void.  Coorfass^- 
Goodright,  2  Burr.  870 ;  1  W.  Msck, !«. 

A  devise  over  to  J.  W.  fccaadtkeirhw? 
each  in  due  succession  as  named  widi  vm 
limitations  in  fiiilnre  of  issue,  ia  sod  osj^ 
decease  of  A.  B.  does  not  impoit  ts  vae- 
finite  faUure  of  issue  in  A.  Bn  bet  tkli» 
tation  over  to  J.  W.  &c.  is  good  bj  w«  « 
Executory  Devise,  these  words  mesniif  »- 
sue  living  at  the  death  of  A.  B.  *e  W 
taker.  Stratford  r.PomeUy  1 B^  *  Jj* 
But  thougn  in  general  a  deriis  w^ 
general  failure  of  heirs  or  issue  »  ttn» 
vet  this  rale  admits  of  some  exospiiosfc 

JF»r#r.— Where  a  person  who  m  satiws  • 
a  reversion  expectant  on.  the  drt— |*^ 
of  an  estate-tail,  devises  the  ^•■^•ff^ 
after  failure  of  issue  of  teaa  '^*'*=  ■■ 
is  held  an  immediate  devisi 
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rion,  and  tberefove  good.    Badger  y.  Uaffd^ 
1  U.  Baym.  529;  1  Salk. 232. 

Sedondlif. — A  devise  io  default  of  irnue  of 
the  devtfory  which  has  been  constrned  to  be 
a  conditional  devise,  to  take  effect  at  the 
death  of  the  testator,  and  has  therefore  been 
held  to  be  executorj.  WiliinffUmY.  WU- 
iington,  1  Bl.  Rep.  646 ;  French  v.  Cadell, 
3  Bro.  P.  C.  257. 

Thirdly. — A  devise  over  for  life  to  a  per- 
son in  usBi  to  lake  effect  on  failnrs  of  the 
issue  of  a  first  devisee,  may  be  good ;  be- 
cause the  futare  limitation  being  only  for 
the  life  of  a  person  in  esse  it  must  necessarily 
take  place  during  that  life  or  not  at  all ;  and 
Iherefore  die  fiiilure  of  issue  in  that  case  is 
confined  to  the  compass  of  a  life  in  being. 
Fear.  Ex.  Dev.  279;  Dae  v.  Lyde^  1  T.  R. 
593. 

Fourthly,  That  an  estate  tail  is  raised  by 
implication  in  tlte  person  on  the  failure  of 
vfhoBt  heirs  or  issue  the  estate  is  devised  over: 
in  which  case  the  second  devise  is  supported 
)8  a  remainder,  expectant  on  the  determi- 
lation  of  sneh  prior  estate  tail.  Walter  v. 
Drem^  Com.  Rep.  672. 

But  with  respect  to  executory  devises  of 
crms  of  years,  or  other  personal  estate,  the 
3ourt  of  Chancery,  before  the  passing  of 
he  act  mentioned  in  the  next  paragraphs 
ised  to  lay  hold  of  any  words  in  the  will, 
o  as  to  construe  the  words  **•  dying  without 
ssue"  to  mean  such  issue  as  were  living 
t  the  time  of  the  first  devisee's  decease, 
le  reason  of  which  difference  in  the  case  of 
•ersonalty  was,  in  order  to  support  the 
evise  over  whi.^h  would  be  otherwise  too 
smote.  Forth  v.  Chapman^  1  P.  Wms. 
48.  3  P.  Wms.  261.  2  Yes.  615.  Ibid.  180. 

Innumerable  questions  have  arisen  on  the 
leaning  of  the  above  words,  and  it  will  be 
ifficient  at  this  time  to  mention  some  of 
le  cases  in  which  they  have  arisen.  TiU 
try  V.  Tarhul,  9  Atk.  617.  Bennett  v. 
'ankerviUe,  19  Yes.  178.  Walter  v.  Drew, 
ipra.  Dan*ey  v.  Griffith,  4  M.  &  S.  61. 
lalcolm  V.  TayloTj  R.  &  M.  416.   Pepine 

Ferard,  R.  &  M.  S7&  But  now  by  the 
h  Win.  4  &  1  Yic.  c.  26.  s.  29.  it  is 
lacted  **  that  in  any  devise  or  bequest  of  real 

personal  estate,  the  words  '*die  without 
$ue,"  or  *'  die  without  leaving  issue,"  or 
have  no  issue,"  or  any  other  words  which 
ay  import  either  a  want  or  failure  of  issue  of 
\y  person  in  his  lifetime,  or  at  the  time 
^  his  deatb,  or  an  indefinite  failure  of  iesue, 
all  be  construed  to  mean  a  want  or  failure 
'  issue  in  the  lifetime,  or  at  the  time  of 
e  death  of  such  person,  and  not  an  inde- 
lite  failure,  unless  a  contrary  intention 
all  Bppest  by  the  wiU,  by  reason  of  some 


person  having  a  prior  eetatB  tail,  or  of  a 
preceding  gin  being  without  any  implication 
arising  from  such  words,  a  UmitatioD  or 
an  estate  tail  to  sueh  person  or  issue  or 
otherwise.  Fromded  that  this  act  shall  not 
extend  to  cases  where  such  words  as  afore^ 
said,  import,  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  bom,  or  if  there  be 
no  issue  who  shall  Ijve  to  attain  the  age^  or 
otherwifte  answer  the  description  required 
for  obtainin)^  a  vested  estate  by  a  preceding 
gift  to  such  issue. 

Under  an  executory  devise  of  the  residue 
of  real  and  personal  estate,-  the  intermediate 
rents  and  profits  of  the  real  estate,  pass  as 
well  as  the  interest  of  the  personalty,  Geary 
V.  Fitzgerald^  1  Jac.  468. 

Where  there  is  a  bequest  over  of  chattels 
personal,  the  mode  of  preserving  them  to 
the  second  legatee  was  formerly  by  com- 
pelling the  first  legatee  to  give  security  for 
the  safe  forthcoming  of  the  property  at  the 
time  of  his  decease,  but  the  present  practice 
is  to  procure  an  inventory  signed  by  the  firpt 
legatee,  which  is  deposited  with  one  of  the 
Masters  in  Chancery. 

Contingent  and  executory  interests  in  free- 
hold terms  of  years,  and  other  diattels,  are 
devisable,  ^kamen  v.  Blunts  7  Yes.:294.  Veixy 
•  V.  Pinwell,  44.  assignable,  Kimpland  v. 
Courtenay,  2  Freem.  250.  2  P.  Wms.  608^ 
may  be  released,  10  Co.  Rep.  46.  b. ;  and 
are  descendible  and  transmissible  to  heirs 
and  executors,  Ghimel  v.  Woods  8  Yin. 
Abr.  112.  Qoodright  v.  Searle,  2  Wils.  29. 

J.  A.  M. 


PROBLEM  XXYII.  VOL.  lY. 

TbNBOR  and  FURCHASSa. 

In  what  cases  wUl  Equity  enforce  the  specific 
performance  of  a  Coiitrsct,  with  a  eoeHpetiMatune 
for  misdescription,  and  where  not  ? 


NOTICE  TO  SUBSCRIBERS. 


Thb  Editor  being  enabled  to  leave  his  bed 
will  resume  his  Editorial  duties  in  the  ensuing 


ROLLS'  COURT.— /«««  1. 


The  Socibtt  for  thb  Illustration  and  En- 

COURAGBMENT  OF    PRACTICAL   SgIBNCB   V. 

Abbott. 
Joint  Stock  Corporation. — Dbmurrer ybr 
want  of  Equity  and  want  of  partiee  over* 
ruled. 
This  Bill  was  61ed  by  the  Incorporated  fo- 
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defy  for  the  lUusiratian  and  Encouragement 
of  Practical  Science  against  Peter  Harris 
Abbott,  Jobn  Strettell  Buckwood,  Jobn  Shaw, 
and  Ann  Charlotte  Watson,  the  three  former  of 
whonii  in  conjunction  with  Ralph  Watson,  de- 
ceased, were  the  original  projectors  of  the  insti- 
tution. The  Bill  stated  that  it  was  at  first 
intended  to  be  a  commercial  speculation,  and  it 
was  contemplated  to  form  a  partnership,  which 
was  to  consist  of  themselves  and  such  other  per- 
sons as  should  be  desirous  of  joining  them.  Ac- 
cordingly, in  1 832,  the  projectors  of  the  institu- 
tion obtained  firom  William  Herbert  a  lease  of 
the  premises  now  known  by  the  name  of  the 
Adelaide  Gallery ;  and  after  the  opening  of  the 
gallery  to  the  public,  the  projectors  were  desirous 
that  Thomas  Telford,  deceased,  and  Francis  Giles, 
should  become  partners,  which  they  refused  to 
do,  unless  they  were  secured  from  all  liability  on 
account  of  the  undertaking,  beyond  the  amount 
of  their  interests.  To  effect  this,  on  the  Idth  of 
October,  1834,  a  charter  of  incorporation  was 
granted  to  the  projectors,  and  also  to  Thomas 
Telford  and  Francis  Giles,  together  with  such 
other  persons  as  had  become  or  should  at  any 
time  thereafter  become  subscribers  to  the  capital 
or  stock  of  the  society  thereafter  mentioned,  or 
possessed  of  or  entitled  to  any  share  thereof,  by 
the  name  of  **  The  Society  for  the  Illustration 
and  Encouragement  of  Poetical  Science,''  by 
which  name  it  was  declared  the  Society  should 
sue  and  be  sued,  and  that  it  should  have  perpe- 
tual succession  and  a  common  seal. — It  further 
declared  that  the  capital  of  the  society  was  to  be 
je20,000.  which  was  to  be  divided  into  400 
shares  of  £50.  each.  These  shares  were  to  be 
transferable,  and  a  power  was  reserved  to  the 
Society  of  increasing  this  capital  to  ^640,000,  in 
similar  shares.  The  charter  then  provided  for 
the  general  meetings  of  the  Society ;  and  for  the 
appointment  of  managers,  who  were  to  possess 
£yB  shares  at  least,  and  declared  that  three  of 
them  should  be  a  quorum;  and  that  Telford, 
Abbott,  Brickwood,  Shaw,  Watson,  and  Giles 
should  be  the  first  managers ;  and  that  the  ma- 
nagers should  hold  councils,  for  the  purpose  of 
directing  the  affairs  of  the  Society;  and  that 
such  councils  should  have  power  to  enter  into  all 
contracts  on  behalf  of  the  Society,  and  generally 
to  do  all  acts  to  which  the  corporate  seal  was  re- 
quired to  be  a£Bxed,  which  should  be  as  binding 
upon  the  Society  as  if  the  same  were  done  by  the 
whole  corporation.  The  bill  then  alleged  that  at 
the  time  when  the  charter  was  granted,  neither 
Telford  nor  Giles  were  proprietors  of  any  shares, 
though  they  had  each  agreed  to  take  five  on  the 
granting  of  the  charter;  but  that  Abbott,  Brick- 
wood,  Shaw,  and  Watson  were  then  the  only 
persons  interested  therein.  Tliat  shortly  after 
the  grant  of  the  charter,  the  last  four  named 
persons  agreed  to  appropriate  amongst  themselves 


:the  whole  of  the  400  shares  into  which  the  cipi* 
■  tal  of  the  Society  was  to  be  divided,  and  toRKll 
,  the  same  for  their  private  benefit,  charging  tbea- 
selves  with  the  whole  capital  of  .£20,000;  ml, 
as  the  managers  of  the  Society,  they  adopted,  os 
behalf  of  the  Society,  the  purchases  and  expa- 
diture  previously  made  by  them  in  estaUtsfai^ 
the  institution,  and  credited  themselTes  inacoMoi 
with  the  Society  for  the  sum  of  JC  16,000.  in  !^ 
spect  thereof,  and  paid  dC4,000.  cash  into  the 
hands  of  the  bankers  of  the  Society,  (Mean. 
Smith,  Payne,  and  Smith  ;)  that,  until  Febniirr, 
1835,  Abbott,  Brickwood,  Shaw,  and  Witsoa 
exclusively  managed  the  affairs  of  the  Soddj; 
and  that  no  council  of  managers  was  hM  be- 
fore the  latter  part  of  January,  1 835,  nor  mj 
general  meeting  until  the  18th  Feb.  1835,  pre* 
vious  to  which  latter  period  about  160  shares !»! 
been  sold,  besides  a  certain  number  of  shrts 
which  were  entered  in  the  books  of  the  Societr 
in  the  names  of  the  wives  of  Abbott  and  Bri^- 
wood ;  that  at  this  general  meeting  Brif^wood 
made  a  statement  to  the  shareholders,  to  tk 
effect  that  he  and  the  three  other  origiul  nea- 
bers  of  the  Society  had  expended  £16,000.  is 
establishing  the  Society,  and  in  the  purchtse  d 
models,  philosophical  and  other  instruments  ib^ 
effects,  and  that  there  remained  £4,000.  b  tk 
bankers*  hands.  That  a  resolution  ms  passed 
approving  of  what  had  been  done ;  and  tbit  i 
statement  to  the  above  effect  had  also  been  af»- 
wards  caused  by  Brickwood  to  be  entered  ia  the 
journal  and  ledger  of  the  Societvby  itssecreficy. 
That  the  Society  continued  to  nourish,  and  coc- 
siderable  dividends  were  paid  until  1839,  wbes 
it  was  discovered  that  no  further  dividend  eo^ 
be  made,  and  the  funds  of  the  Society  in  tfe 
hands  of  the  bankers  were  much  rednwd ;  tai 
that  in  consequence  thereof  inquiries  were  nads, 
and  the  plaintifis  alleged  they  disooveted  that  tk 
£1 6,000.,  alleged  to  have  been  invested  in  t^ 
blishing  the  Society,  was  never  in  het  so  a- 
vested  ;  and  that  no  more  than  £8,000.  at  tbe 
most  was  so  invested  ;  and  that  the  defcndarrts. 
in  stating  £16,000.  to  have  been  infested,  waf 
guilty  of  a  false  and  fraudulent  represefitato»» 
under  cover  of  which  they  converted  to  their  cwe 
use  the  sum  of  £8,000.  part  of  the  c^tai  x 
the  Society,  as  the  property  stated  to  be  pur- 
chased for  £16,000.  was  not  then  worth  »nrr 
than  £8,000.  The  bill  also  conuined  an  alle- 
gation, that  the  defendants  had  soM  and  trm- 
ferred  a  great  number  of  shafts,  and  appropfftt^- 
the  purchase-monies  lo  their  own  use.  It  a^*? 
stated,  that  on  the  death  of  Watson  in  Fabna/f, 
1 835,  Abbott,  Brickwood,  and  Sha»  ypf^ 
priated  to  themselves  his  shares,  la 
of  an  alleged  debt  due  firom  him  tB 
The  bill  prayed  an  account  of  the^j^^ 
shares  in  the  capital  of  the  *^^^^^1J^\ 
appropriated  by  the  defendants  inM 
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(rood,  Shaw,  and  Watson  respectively,  and  of 
;he  amount  of  capital  which,  at  the  time  of  the 
ippropriation  of  soch  respective  shares,  and  in 
lonsideration  thereof,  onght  to  have  been  paid 
)x  subscribed  by  them  respectively  to  the  funds 
if  the  Society,  and  of  the  sums  which  were  at 
iny  time  paid  or  subscribed  or  otherwise  satisfied 
0  the  Society  by  them  respectively,  in  respect 
)f  the  capital  sum  due  from  them  or  any  of  them, 
ipon  such  their  respective  shares ;  and  that,  in 
aking  such  accounts,  credit  might  be  allowed 

0  them  for  all  sums  properly  advanced  or  pro- 
lerly  expended  on  behalf  of  the  Society  before 
he  incorporation  thereof;  and  that  it  might  be 
eclared  that  the  Society  was  not  bound  by  the  re- 
olation  passed  at  the  said  general  meeting  of  the 
society,  held  on  the  18th  February,  1835  ;  and 
lat  the  balance  found  due  from  Abbott,  Brick- 
rood,  and  Shaw,  and  from  the  estate  of  Watson, 
light  be  paid,  with  interest,  to  the  plaintiffs ; 
lid,  if  necessary,  that  an  account  might  be  taken 
f  the  shares  of  Watson  appropriated  on  his 
eath  by  the  defendants  Abbott,  Brickwood,  and 
haw,  and  sold  by  them,  and  of  the  proceeds 
lereof,  and  that  the  same  might  be  applied  to 
lake  good  to  the  plaintiffs  what  the  personal 
tate  of  Watson  was  unable  to  satisfy  of  the 
im  found  due  from  him.  To  this  bill  a  de- 
urrer  was  put  in  for  want  of  equity,  and  also  for 
lot  of  parties,  and  alleging  that  in  particular  the 
Ives  of  the  defendants  Abbott  ana  Brickwood, 
id  the  other  original  shareholders  in  the  bill 
entioned,  were  necessary  parties. 

Mr.  Tinney,  in  support  of  the  demurrer,  said, 
at  the  questions  for  the  consideration  of  the  Court, 
;re.  first,  whether  Abbott,  Brickwood,  Shaw, 
d  Watson,  being  then  the  only  members  and 
ily  managers  of  the  corporation,  no  other  per- 
n  but  themselves  having  at  that  time  any  shares 
erein,  were  not  competent  to  appropriate  to 
emselvea  all  the  shares  of  the  Society  on  the 
rms  on  which  they  did  so ;  and,  by  that  trans- 
tion,  to  bind  the  future  members  of  the  cor- 
ration,  and  effectually  to  discharge  themselves 
im  all  responsibility  in  respect  thereof;  se- 
idly,  whether  the  confirmation  of  that  trans- 
lion  at  the  genera]  meeting  of  the  shareholders 
Febrnai^,  1835,  did  not  preclude  the  plain- 
s  from  tne  relief  now  asked  for ;  and,  thirdly, 
lether  all  the  original  shareholders  of  the  Soci- 
'  ought  not  to  be  before  the  Court,  as  they  were 
crested  in  the  accounts  required  by  the  bill. 
i  insisted  that  the  defendants  were  the  ma- 
kers and  sole  representatives  of  the  Society, 
i  that  the  plaintiffs  now  stood  in  their  place, 

1  were  bound  by  what  had  been  done  by  them 
their  predecessors,  and  by  the  resolution  which 
1  been  passed ;  that  they  were  bound  to  pay 

value  of  the  shares,  but  it  was  to  them- 
res  only,  they  were  not  trustees  for  any  body 
persons  except  themselves.     The  appropria- 


tion of  the  400  shares  was  made  in  their  own 
corporate  capacity,  and  was  confirmed  by  the  re- 
solution of  tne  whole  body. 

Mr.  Pemberton  denied  that  the  plaintiffs  were 
bound,  inasmuch  as  the  defendants  had  not  paid 
up  the  amount  of  their  shares,  and  had  been 
guilty  of  fraud  in  selling  at  £16,000  what  had 
not  cost  £8,000.  The  defendants,  as  managers, 
were  trustees  of  the  Society,  and  had  no  right  to 
seek  individual  advantage  at  the  expense  of  the 
Society  generally ;  that  all  the  members  of  the 
corporation  were  before  the  Court,  and  the  cor* 
porate  officers  represented  all  the  individual  share- 
holders, and  that  consequently  it  was  unneces- 
sary to  bring  the  latter  before  the  Court,  as  be- 
tween them  and  the  defendants  there  may  be  also 
a  right  of  account.  Hickens  v.  Congreve^a), 
Charitable  Corporation  v.  Sutton(b). 

LordLangdalb  observed,  that  the  onlv  ques- 
tion he  had  to  determine  was,  whether  the  de- 
fendants must  answer  the  bill.     1  have  no  means 
of  knowing  if  the  £16,000  had  been  advanced 
on  account  of  the  Society  ;  it  might  have  been 
done,  and  there  were  many  ways  in  which  it 
might  have  been  expended.    The  allegations  in 
the  bill  charge  the  defendants  with  fraud.   Whe- 
ther there  is  any  such  fraud,  I  have  no  means  of 
knowing  at  present,  and  I  may,  therefore,  con- 
clude that  the  £16,000  was  fairlv  laid  out.   The 
real  question  in  dispute  is  this :  the  plaintiffs  say 
the  defendants  might,  if  they  pleased,  pay  the 
full  value  of  all  the  400  shares,  and  become  the 
owners  of  them ;  but,  if  the  corporation  was  to 
continue,  they  were  bound  to  give  to  the  funds 
of  the  corporation   the  value  of  those  shares, 
which  they  had  not  done.     The  defendants  say, 
we  laid  out  £16,000  in  purchasing  models  of 
various  machines  and  instruments,  and  in  mak- 
ing alterations  in  the  premises,  and  in  furnishing, 
which  being  added  to  £4,000  paid  by  us  into 
the  Bank,  together  made  up  £20,000,  and  be- 
came the  property  of  the  corporation,  such  being 
the  value  of  all  the  shares  into  which  the  pro- 
perty of  the  Society  was  required  to  be  divided, 
we  were  the  purchasers  and  owners  of  all  those 
shares.     If  the  facts  were  so,  it  is  not  disputed 
by  the  plaitftiffs  that  what  was  done  was  quite 
right.     But  what  is  said  by  the  plaintiffs  is,  that 
the  expenditure  of  the  defendants  did  not  amount 
to  £16,000  ;  and  if  so,  that  such  a  sum  as  was 
actually  expended  and  the  sum  paid  into  the 
Bank  was  the  sum  paid  by  these  four  persons  for 
all  the  400  shares ;  and  that  they  thus  got  these 
shares  from  the  corporation,  as  individual  mem- 
bers of  it,  without  paying  the  full  value  for  them. 
It  is  also  alleged,  that  credit  ought  to  have  been 
given  by  the  defendants  for  the  profits  received 
by  them  from  the  exhibition.     It  is  also  to  be 
observed,  that  the  transactions  sought  to  be  im- 


(a)  4  Sim.  663.        (6)  3  Atk.  405.     9  Mod.  349. 
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penciled  are  between  the  corpofitum  andindivi* 
duals  who  were  fonnerly  maoagen  of  the  ooqK>- 
ration  9  and  not  transactions  between  them  and 
the  individnals  who  porchased  shares  from  them. 
1  do  noty  therefore,  think  that  the  shareholders 
who  purchased  shaies  from  the  defendants  are 
neeessary  parties,  but  looking  at  all  the  circom- 
stances  I  think  the  defendants  ought  to  answer 
the  bill. 

Botk  demurrer*  ttverruletL 

Defendants  to  have  two  months  time  to 
answer* 


June  6th  &  lOM. 

ROBJBRTOBI   AND   ANOTHER  9.  CeaWFORD  AMD 

OTHERS. 

Law  of  Scotland.— Widows  Pension   in 
lvDiJL.^^Whether  the  Widow  of  a  Civil 
Servant  of  the  East  India  Company  and 
as  such  entitled  to  a  Pension  during  her 
Wjpowbood,  onlff  afterwards  residing  wiUi 
and  passing  as  the  Wife  of  a  Scotchman  in 
Scotiandj  shall  thereby  forfeit  her  Pension. 
This  was  a  bill  filed  by  Mr.  R.  Roberton  and 
Harriet  Boochier  passing  as  his  wife,  against  the  | 
Agents  in  England  of  the  Bombay  Civil  Fund,  i 
The  bill    sUted   that    the   defendant,  Har-| 
riet    Roberton,    was    formerly    the    widow    of, 
Samuel  Bouchier,  who  held  a  mil  situation 
under  the  East  India  Company.     In  his  life-time , 
he  was  a  subscriber  to  the  Bombay  Civil  Fund, 
which,  upon  his  death,  entitled  his  widow  to  ai 
pension  of  £300  a  year ;  but  by  the  regulations 
of  the  society  this  was  limited  to  so  long  as  she ' 
remained  the  widow  of  Mr.  Bouchier.     Vpim . 
his  death,  in  1815,  Mrs.  Bouchier  returned  to| 
England^  where,  in  ]  8 17,  she  became  acquainted ; 
.  with  the  plaintiff  Robert  Roberton^  with  whom  \ 
she  livedo  acting  in  all  reacts  as  his  wife. 
They  afterwards  went  to  reside  in  Scotland^ 
where  they  still  continued  to  reside  together,  and 
Mrs*  Bouchier  was  received  in  society  as  Mrs. 
Roberton^      The  annuity  was    paid    to   Mrs. 
Bouchier  regularly  by  the  defendants,  till  1821, 
when  it  was  discontinued  for  a  short  period,  but 
was  again  renewed    upon    the    declaration   of 
Mrs*  Bouchier  that  she  had  not  contracted  any 
marriage,  and  that  she  was  still  the  widow  of 
Mr.  Bouchier.     On  the  5th  of  June,  1828,  a 
resolution  was  passed  by  the  members  of  the 
Bombav   Civil  Fund  removing   the   restriction 
upon  the  widows  of  members  of  the  fund  who 
.should  many  subsequently  to  the  date  of  the 
resolution.     Upon  receiving   this    information, 
Mr.  Roberton  and  Mrs.  Bouchier  immediately 
entered  into  a  contract  to  marry,  which,  on  the 
5th  of  March,  1830,  was  solemnized  and  for- 
mally carried  into  e£fect  according  to  the  forms  of 
the  Scptch  law,  by  a  minister  of  the  Church  of 
Scotland,  who,   after    certifying    the    marriage 
between  the  parties,  added  the  words  <*  ihey 


hamng  been  preoiausly  trre^uLtrbi  wtd.'  A 
copy  of  this  certificate  was  aent  by  the  puUP  t« 
the  defendants,  who  transmitted  it  to  lodii,  ud 
the  members  of  the  fond,  from  the  wonls  idjci, 
coooeiviog  that  it  afforded  evicieiioe  of  t  nvnip 
having  been  contracted  previous  to  the  mdnC^ 
the  restrictive  resolution,  directed  the  d<fe&.r:< 
to  discontinue  the  payments  to  Mn.  Bouik'' 
This  was  communicated  to  Mr.  and  Mrs.  Robtru 
in  Nofember,  1 832,  and  in  conscqneooe  tkei, ;. 
order  to  establish  their  claim  and  obtain  yxp^J 
of  the  pension,  instituted  the  present  suit.  Up 
the  hearing  a  reference  was  made  to  the  cusf: 
to  inquire  if  any  marriage  had  taken  place  btf/c 
the  5th  of  June,  1828,  and  be  reported  i>' 
there  was  no  valid  marriage. 

Mr  TiWiSy  said  the  cause  now  came  od  npoo  f 
exception  to  the  master's  report,  and  insist^  U'x 
according  to  the  law  of  ScotUnd,  the  acts  of  liit 
parties  were  tantamount  to  a  marriage. 

Mr.  Pefnbeiton  said  that  for  seventeen  les^ 
this  pension  had  been  the  sole  means  of  t^< 
subsistence  of  the  plaintiffs ;  for  seven  jears  u^ 
had  been  withdrawn .  The  position  of  the  pirt^ 
was  painful ;  he  did  not  stand  there  to  jo^' 
their  conduct,  but  they  had  suffered  iotecn^j 
and  severely.  He  thought,  howerer,  viil>  R^ 
gard  to  the  legal  rights  of  the  parties  i^^ 
was  no  question  or  controversy ;  the  ilefcaia& 
had  come  there  to  enforce  a  penalty  and  ik 
could  oulv  do  it  on  the  strictest  proof,  fi 
thought,  h9wever,  it  would  have  been  becc;  r 
they  had  adopted  the  Scoich  adage,  that  it  ^ 
better  to  give  bygone  for  bygone. 

Lord  Lamgdale  observed  that  a  coatnn » 
marriage  could  only  be  made  by  the  mss 
consent  of  the  parties ;  and,  ooosideting  '^* 
whole  of  the  circumstances,  the  &cts  ^e^'^- 
were  in  favour  of  the  master's  finding.  Tj 
parties  had  so  far  succeeded  as  to  induce  wr' 
persons  to  believe  that  they  were  mairkd.  a^- 
the  habit  and  repute  which  they  had  gaiaed  «« 
for  appearances  only  ;  tha^  faowefcr,  aeeos^« 
to  the  ppuiions  before  him,  and  to  which  \n  ^ 
referred  by  the  mutual  consent  of  the  part»^ «» 
not  of  itself,  accordii^  to  the  law  of  Soocla&.. 
sufficient  to  constitute  a  marriage;  the  parts* 
therefore  had  succeeded  in  preservii^  their  ut 
to  the  annuity,  and  the  exception  most  be  ^nc 
ruled.  The  arrears  of  the  annuity  must  be  pB> 
but,  in  order  to  obviate  any  future  cEfficohr.  *:■ 
receipts  must  be  signed  by  both  parties  dzr^ 
the  life  of  the  husband.  The  corts  of  tfce  i»i 
must  idso  be  paid  out  of  the  fund  to  which  x^- 
plaintiffs  were  entitled. 


July  20. 
WsLPo&D  V.  Bell  Aim  onw«- 
Amendment   of  Bill  cfisr  tift 

pAAcncE* 
Mr.  Pemberton  moved  that tkfl«^ 


Lam  Reports. 


4a» 


e  at  liberty  to  amend  his  biU,  notwithstanding 
le  time  allowed  by  the  rales  of  the  court  had 
lapsed,  on  payment  of  20s.  The  original  bill 
as  filed  in  October  last :  the  answers  of  all  the 
efendants  were  not  put  in  until  the  12th  of 
larch  last ;  they  were  forwarded  to  the  plaintiff 
I  Northumberland  on  the  18th  of  March,  and  it 
as  not  until  the  4th  of  June  that  the  plaintilTs 
)licitor  was  enabled  to  obtain  the  intormation 
om  the  plaintiff  that  rendered  the  amendment  of 
le  biU  necessary.  Application  was  then  made 
)  the  defendants'  solicitors,  but  they  refused  to 
msent  to  the  bill  being  amended. 

Mr.  PwrvU,  for  the  defendants,  opposed  the 
lOtion,  as  the  plaintiff's  affidavits  were  not  suf- 
cient.  The  plaintiff  had  not  shown  that  he 
ad  used  doe  diligence,  or  given  any  reason  why 
is  Lordship  should  be  called  upon  to  depart  from 
le  usual  course.  The  suit  related  to  mines  in 
lorthumberiand ;  the  solicitor  there  made  no 
fidavit,  the  motion  was  made  upon  the  derk*s 
iidavit  in  London.  The  bill  was  filed  in  Octo- 
er,  1839,  amended  a  few  days  afterwards;  the 
iswer  had  been  put  in,  and  exceptions  were 
;ken  to  it  in  April  last,  and  overruled  by  the 
laster  in  May.  The  bill  sUted  that  John 
lolcaster,  a  partner  in  the  mines,  had  a  son 
imed  James.  John  had  two  shares;  James 
»ired  to  hold  other  shares  himself,  hut  he 
ijoyed  a  situation  in  Greenwich  Hospital,  and 
le  governors  were  the  landlords  of  the  mine,  and 
lines  therefore  did  not  wish  his  name  to  appear 
!  owner.  The  shares  of  James  were  therefore 
inveyed  to  the  father,  John,  and  he  died  intes- 
te,  leaving  three  children,  James  and  two  mar- 
ed  daughters,  the  defendants,  Mrs.  Ann  Bell 
id  Mrs.  Hannah  Nicholson,  for  whom  he 
>peared.  James  was  in  debt ;  and  there  had 
^en  a  sale  by  the  sheriff  iinder  a  writ  of  execu- 
>n  at  which  the  plaintiff  Walford  was  the  pur^ 
laser.  The  two  sisters  alleged  that  James, 
eir  brother,  was  not  the  purchaser  of  the  shares 
inveyed  to  their  father,  but  that  their  father, 
>hn,  was.  The  affidavit  on  which  the  plaintiff 
Qnded  his  motion  stated  that  it  was  necessary 

make  inquiries  on  this  matter  at  the  mine,  and 
so  at  York ;  but  by  whom  were  these  inquiries 

be  made?  Surely  not  by  the  London  soli- 
tor.  They  were  to  be  made  on  the  spot,  and 
e  deponent  could  not  tell  whether  they  were  or 
:re  not  made.  It  was  sworn  that  the  counsel 
r  the  plaintiff,  thought  it  necessary  to  amend 
e  bill  to  state  these  facts,  but  the  amendments 
sre  not  made  before  the  20th  of  June,  and 
e  time  expired  on  the  15th  of  June. — he  sub- 
itted  that  it  was  not  such  a  case  as  entitled 
e  plaintiff  to  his  motion. 

Lord  Langdalb.  —  It  was  a  case  in  which  con- 
ierable  inquiries  were  necessary.  The  plaintiff 
as  a  purchaser  from  the  sheriff  of  such  interest 


as  James  Mulcaster  had*  John,  the  late  father, 
had  two  shares  of  his  own,  and  two  other  shares, 
and  the  parties  to  whom  those  two  other  shares 
would  belong  seemed  to  him  to  be  a  case  of  re- 
sulting trusts. 

Mr.  Pemberton  contended  that  it  was  ridicn* 
lous  in  the  defendants  to  oppose  the  amendments^ 
the  result  of  which  would  only  be  that  a  new 
bill  would  be  filed,  and  further  time  lost. 

Lord  LAifGDALB.^-The  delav  was  not  much, 
the  time  expired  on  the  15th  of  June;  the  appli- 
cation was  made  on  the  20th,  and  notice  given 
on  the  dOth  of  June*  He  coocnmd  in  a  portioa 
of  Mr.  Purvis's  argument,  but  the  nfiml  of  tha 
I  motion  would  create  furdier  vnnooessaiy  expense. 
The  order  must  be  granted,  bnt  on  payment  of 
costs  by  the  plaintiff. 


COURT  OF  COMMOK  PLEAS. 

Sittings  in  Banco, 
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Patbrnoster  n.  Kino  and  another. 

JomT  AND  sbtbral  Actiovs^— Peacticb.-^ 
SaHsfaction  of  an  injury  ai  to  <mB,dsfmdf 
antf  is  aatiffaction  as  to  all. 

Mr.  HoQgins  obtained  a  role  last  term  calling 
on  the  plaintiff  to  show  cause  why  the  proceed- 
ings in  this  cause  should  not  be  stayed,  in  oho- 
dience  to  a  rule  of  Court  founded  on  an  order  of 
ffist  prius,  in  a  cause  of  Paternoster  v.  Finch 
and  others,  by  which  it  Was  ordered  by  consent 
of  all  parties,  that  in  consideration  of  an  annuity 
of  £150  a  year  settled  upon  the  plaintiff,  au 
actions  and  causes  of  action  betvreen  the  partiea 
or  any  of  them  should  be  stayed  and  considered 
settled,  and  that  the  plaintiff  was  in  future  to 
abstain  from  annoying  his  fitther  and  mother, 
and  other  members  of  his  family. 

Mr.  Serjeant  Channel  now  showed  cause 
against  the  rule,  and  contended,  that  whatever 
miffht  be  the  effect  of  the  rale  as  legaarded  the 
defendant  Wing^  who  was  a  party  to  the  causa 
in  which  the  order  of  ntst  prieM  was  made,  it 
could  not  operate  as  a  stay  of  prooeedings  against 
the  defendant  OoTdiner^  who  was  no  party  to 
that  cause. 

Sir  N.  C.  Tindal,  C.  J.,  said  the  Coort  de- 
cided that  the  settlement  of  the  annuity  on  the 
plaintiff  havmg  been  accepted  in  the  nature  of  a 
satisfaction  of  all  causes  of  action  then  subsisting 
against  any  of  the  pnrties  to  the  cause  of  Patera 
noster  v.  Pinch  and  others^  and  the  defendant 
Wing  being  one  of  those  parties,  the  cause  of 
action  against  him  was  satisfied ;  where  there  was 
a  joint  and  several  trespass,  satisfaction  of  the 
injury  as  to  one  defendant  was  sattsCaction  as  to 
all,  and  consequently  the  rule  for  staying  the 
proceedings  in  the  present  cause  must  be  made 
absolute. 
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Sittings  tn  Banco, 

Metcalfe  v.  Fowler. 

Vendor  and  Purchaser. — Breach  of  Con- 
tract— Puecuaseb's  right  to  interest  at 
£4,  per  cent,  on  purcliase-money  lying 
idle  —Practice — Pleading. 

This  was  an  action  brought  to  recover  com- 
pensation from  the  defendant  for  the  loss  of  inte- 
rest incurred  by  the  plaintiff^  in  consequence  of 
the  non-performanne  of  an  agreement  for  the  sale 
of  an  estate  in  Lincohishire.  The  declaration 
set  forth  the  contract,  whereby  the  defendant 
contracted  and  agreed  to  sell  and  convey  to  the 
plaintiff,  on  the  25th  of  March,  1838,  certain 
property  in  the  county  of  Lincoln,  in  consideration 
of  the  sum  of  jS2»1  15.;  and  it  was  agreed  be* 
tween  the  parties,  that  in  case  the  sale  could  not 
be  completed  on  the  day  mentioned  in  the  con- 
tract, the  plaintiff  should  be  allowed  interest  at 
the  rate  ot  two  per  cent,  per  annum  on  the  above 
mentioned  sum  from  thence ;  and  alleged,  that 
though  the  plaintiff  was  ready  and  willing  on 
that  day  to  perform  his  part  of  the  bargain,  by 
the  payment  of  the  money  and  acceptance  of  a 
conveyance, .  with  a  good  title,  yet  that  the  de- 
fendant did  not  then,  or  at  any  other  time  what- 
soever, perform  his  part,  by  making  such  convey- 
ance, but  wholly  failed  therein,  by  reason  of 
which  the  plaintiff  lost  the  interest  upon  the  pur- 
chase-money till  the  day  when  the  contract  was 
finally  abandoned.  The  defendant  paid  £20. 
into  court,  denying  that  the  plaintiff  had  incurred 
any  damage  beyond  that  sum,  upon  which  issue 
was  joined. 

It  appeared  that  the  defendant  was  unable  to 
make  out  a  good  title  to  the  property  on  the 
25th  March,  1 838,  but  the  negotiations  between 
the  parties  continued  until  the  month  of  January, 
1 839,  when  the  contract  was  finally  broken  on, 
and  the  plaintiff  brought  this  action  to  recover 
the  amount  of  the  difference  between  the  interest 
at  the  rate  of  two  per  cent,  per  annum,  and  that 
at  four  per  cent. — the  latter  being  the  rate  which 
he  could  have  received,  as  he  alleged,  had  he  put 
the  money  out  to  use  instead  of  keeping  it  idle  to 
await  the  completion  of  the  contract.  The  action 
was  tried  before  Lord  Abinger,  at  Guildhall, 
when  a  verdict  for  JB41.  was  returned  for  the 
plaintiff,  with  liberty  to  move  the  Court  above  to 
enter  a  non-suit  upon  an  objection  made  by  the 
defendant's  counsel  to  the  averment  in  the  decla- 
ration, under  the  form  of  which  it  was  contended 
the  plaintiff  could  not  recover  damages  for  the 
loss  of  interest  beyond  the  25th  of  March, 

Mr.  R,  V,  Richards^  last  term  obtained  a  rule 
nut  to  set  aside  this  verdict  and  to  have  a  nonsuit 
entered,  on  the  ground  that  the  plaintiff  had  not 


averred  in  his  dedaratioti  tlimt  be  had  bees  feadv 
and  willing  at  all  times,  since  the  25th  of  Mairh. 
1838,  to  perform  his  part  of  the  contract;  lol 
it  was  contended  that  he  was  not  entitled  to  re- 
cover for  any  damages  he  might  have  sosUiotd 
after  the  day  on  which  the  breach  took  place. 

Mr.  Bay  ley,  in  support  of  the  verdict,  arguei 
that  time  not  being  the  essence  of  the  cootnct, 
the  plaintiff  was  not  limited  to  ihe  day  on  whidi 
the  breach  of  it  occurred,  but  was  at  libertj  to 
sue  for  damages  subsequently  incorred  by  rasas 
of  the  pendency  of  negotiations  for  the  coopk- 
tion  of  the  sale,  which  ultimately  proving  isik, 
only  ended  in  increasing  the  plaintiff*!  oaia  ior 
damages. 

The  Court,  however,  withont  caDii^  oo  Uz. 
Richards  J  at  once  decided  io  favour  of  the  rdc 
The  contract  was  broken  on  the  25th  of  MmA, 
and  though  negotiations  were  oirricd  on  after 
that  day,  the  plaintiff  could  not  recover  for  ka 
of  interest  during  their  conttnoanoe,  witbost 
averring  in  his  dedararion  a  readiness  on  his  put, 
after  the  day  originally  named,  to  perform  the 
contract,  or  alleging  that  by  a  aubaeqoeot  agitt* 
ment  the  contract  had  been  enlarged  to  a  itaaoB- 
able  time  within  which  a  further  breach  had  ben 
committed.  As  it  was,  it  was  dear  that  iht 
damage  most  be  limited  to  the  25th  of  March, 
and  as  the  payment  into  court  satiafied  that  ckio, 
the  rule  must  be  made  absolute  for  a  noasoit. 

RuU  absolute  fin'  a  nonsuiim 


SITTINGS. 

COURT  OF  COMMON  PLEAS. 
In  and  after  Michaelmas  Term,  1840. 

In  Temim 

MIDDLESEX. 

Wednesday Nov.  H 

Wednesday 1^ 

LOITDON. 

Friday      •...'..•••  Nov.  \^ 
Friday -^ 

After  Term. 

MIDDLESEX. 

Thursday       .     .     • Nov.  ^:> 

LOMDON. 

Friday Nov.  2* 

The  Court  will  sit  at  ten  o'clock  in  the  fen- 
noon  on  each  of  the  days  in  Term,  and  at  hh.^ 
past  nine  precisely  on  each  of  the  dajs  a^ 
Term. — The  causes  in  the  list  for  each  of  ^^ 
above  sittbg  days  in  Term,  if  not  dkpostdci^*' 
those  days,  will  be  tried  by  adjoommcnt  oe  to- 
days following  each  of  such  sitting  days-— ^ 
Friday,  Nov.  27th,  no  causes  will  be  tried,  be^ 
the  Court  will  adjourn  to  a  future  day* 
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Draining  Act 
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MIDDLBSBX. 


[onday 
uesday    • 
l^ednesday 
St  Sitting  . 


Nov. 


it  Sitting  . 


2 

, 3 

4 

Thursday     ......  5 

Friday  (by  Adjournment)      .  6  | 

Saturday  (by  Adjournment)  .  7 

Monday  (by  Adjurnment)     •  9 

Tuesday  (by  Adjournment)    •  10 

LONDON. 

Wednesday  ....    Nov.  1 1 

Thursday 12 

Friday 13 

Saturday 14 

MIDDLESEX. 

(id  Sitting  ••  Monday NoN.  16 

Tuesday  (by  Adjournment)  .17 
Wednesday  (by  Adjournment)  18 
Thursday  (by  Adjournment)  •  19 

LONDON. 

jd  Sitting..  Friday Nov.  20 

Saturday  (by  Adjournment)  .  21 
Monday  (by  Adjournment)  •  23 
Tuesday  (by  Adjournment)  •  24 
Wednesday  (by  Adjournment)  25 

After  Term. 

MIDDLBSBX. 

mrsday        •     • Nov.  26 

LONDON. 

iday  (to  Adjpam  only)         •     •     •     Nov.  27 
The  Court  will  sit,  during  Term,  at 
ten  o'clock. 

3  &  4  Vict.  Cap.  55. 

n  Act  to  enable  the  Owners  of  Settled 
Estates  to  defray  the  Expence  of  draining 
the  same  by  way  of  Mortgage* 

[4th  August,  1840.] 

Whereas  much  of  the  land  in  England  and 
?land  .would  be  rendered  permanently  more 
)ductive  by  improved  draining,  and  neverthe- 
3,  by  reason  oi  the  great  expence  thereof,  pro- 
etors  having  a  limited  interest  in  such  land  are 
en  unable  to  execute  such  draining:  And 
creas  it  is  expedient,  as  well  for  the  more 
indant  production  of  food  as  for  the  increased 
ploy  men  t  of  farming  labourers,  and  the  ex- 
dea  investment  of  capital  in  the  permanent 
)rovement  of  the  soil,  that  such  proprietors 
u!d  be  relieved  from  this  disability,  due  re- 
d  being  had  to  the  interests  of  those  entitled 
remainder  :  Be  it  therefore  enacted  by  the 
een's  most  excellent  Majesty,  by  and  with  the 
ice  and  consent  of  the  Lords  spiritual  and 
poral,  and  Commons,  in  this  present  Parlia- 
it  assembled,  and  by  the  authority  of  the 
e.   That   from  and  after  the  passing  of  this 


Act,  it  shall  and  may  be  lawful  for  an^  tenant 
for  life,  or  for  a  term  determinable  on  his  or  her 
life,  under  any  will,  settlement,  or  other  like  dis^ 
position,  entitled  in  possession  at  law  or  in 
equity  to  any  lands  in  England  or  Ireland,  (or 
the  guardian  or  guardians  of  any  infant,  on  the 
behalf  of  such  infant  so  entitled  as  aforesaid,) 
to  apply  by  petition  to  her  Majesty's  Court  of 
Chancery  or  Exchequer  in  England  or  Ireland 
for  leave  to  make  any  pennanent  improvements 
in  the  lands  to  which  he  or  she  shall  be  so  en- 
titled, or  any  part  thereof,  by  draining  the  same 
with  tiles,  stones,  or  other  durable  materials  in  a 
permanent  manner ;  and  in  every  such  petition 
shall  be  specified  the  improvements  proposed  to 
be  made,  and  the  estimated  cost  thereof,  and  of 
all  matters  incidental  thereto;  and  everv  such 
petition  shall  be  referred  to  a  Matter  of  the  said 
Court  of  Chancery,  or  to  a  Master,  or  in  Ire* 
land  to  the  Chief  er  Second  Remembrancer  of 
the  Court  of  Exchequer,  to  inquire  into  and  as- 
certain the  propriety  of  such  improvements  being 
effected ;  and  such  Master  or  Chief  or  Secona 
Remembrancer  shall  and  he  is  hereby  required  to 
call  for  such  plans  and  estimates  and  specifications 
in  relation  to  the  said  proposed  improvements  mb 
he  shall  think  fit ;  and  the  Master  or  Remem* 
brancer  shall  make  his  report  respecting  such 
proposal ;  and  the  Court  to  which  any  such  ap- 
plication shall  be  made  shall  make  such  order 
upon  such  petition  and  report  as  such  Court  shall 
think  fit. 

2.  Provided  always,  and  be  it  enacted,  That 
a  copy  of  every  such  petition  shall  be  served 
twenty-one  days  at  the  least  before  the  hearing 
thereof  upon  the  person  or  persons  beneficially 
entitled  at  law  or  in  equity  to  the  first  vested  es- 
tate of  freehold  of  inheritance  in  remainder  after 
the  estate  of  the  tenant  for  life,  but  if  any  such 
persons  shall  be  of  unsound  mind,  or  under  the 
age  of  twenty-one  years,  or  under  any  other  legal 
disability,  or  beyond  the  limits  of  the  United 
Kingdom  of  Crreat  Britain  and  Ireland,  then 
a  copy  of  such  petition  shall  be  served,  on  his, 
her,  or  their  behalf,  upon  such  person  or  persons 
respectively  as  the  said  Court  of  Chancery  or 
Court  of  exchequer  to  which  the  said  petition 
shall  be  preferred  shall  appoint  for  that  purpose ; 
and  every  person  upon  whom  a  copy  of  any  such 
petition  shall  be  so  served  shall  be  at  liberty  to 
attend  before  the  Master  or  Remembrancer  to 
whom  such  petition  shall  be  referred,  and  to 
consent  or  object  to  the  proposal  contained  in 
such  petition ;  and  any  person  appearing  before 
the  Master  or  Remembrancer  on  any  such  peti- 
tion may  also  appear  before  the  Master  or  Re- 
membrancer, previously  to  his  signing  any  such 
certificate  as  after  mentioned,  for  the  purpose  of 
producing  any  objection  to  the  mode  in  which 
any  such  improvements  as  after  mentioned  may 
have  been  executed ;  and  all  the  costs  attending 
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any  such  application,  and  of  the  party  so  served, 
shall  be  paid  by  the  party  making  such  applica- 
tion as  aforesaid. 

3.  And  be  it  enacted,  That  if  it  shall  appear 
to  the  satisfaotson  of  such  Master  or  Remem- 
brancer, on  the  report  of  one  or  more  surveyors 
to  be  appointed  or  i4>proved  of  by  the  said  Mas- 
ter or  Remembrancer,  that  it  will  be  for  the  bene- 
fit of  such  Isnds  that  they  should  be  so  drained^ 
and  sttcli  report  shall  be  confirtned  by  the  said 
Court,  then  it  shall  be  lawful  for  the  tenant  for 
life,  or  such  guardian  or  guardians  as  aforesaid, 
who  shall  hare  presented  such  petition,  to  make 
and  execute  such  improvements  aooordiDgly* 

4.  And  be  it  enacted.  That  ia  every  case 
where  the  said  Court  of  Chancery  or  Exchequer 
shall  have  made  an  order  sanctuming  the  exe- 
cution of  any  such  improvements  of  any  lands, 
and  such  improvements  or  any  part  thereof  shall 
have  been  made  acoocdingly,  it  shall  be  lawful 
for  the  Master  or  Remembrancer  whose  report 
shall  be  so  confirmed  bv  the  said  Court*  by  a 
oertificate  under  his  hand  to  be  filed  in  the  said 
Court,  on  having  satisfiietion  tliat  the  money 
had  been  properly  expeiided»  to  authoriae  soy 
«uch  person  «o  sntitfed  as  aforesaid,  or  the 
execuiois  or  administntors  of  such  person,  or 
sooh  guardian  or  ffuardians  of  sueh  Infaot  as 
aforesaid,  by  deed  in  wzking,  to  charge  aU  or 
aay  part  of  ihe  lands  <o  drained  as  aforesaid*  or 
atiy  other  land  subject  to  the  like  uses  or  trusts 
as  the  lands  so  drained,  with  the  payment 
lo  any  person  or  persons  willing  to  advance  the 
aasM  ot  the  amount  o£  the  money,  which  may 
have  been  so  expended*  and  so  from  time  to 
time  as  any  money  shall  be  so  expended,  to- 
gether with  intcreat  theeeen  aliter.any  rate  not 
exceeding  five  pounds  per  cenium  per  cuinum 
from  the  time  of  makkig  the  charge^  but  so 
nevertheless  thai  ia  any  autsh  chsige  it  s)«all 
be  so  provided  that  the  priocifMl  sura  charged  | 
shall  be  paid  off  by  equal  yesriy  instalments, 
such  instumtnis  not  to  be  Im  than  twelve  norj 
more  than  eighteen,  the  number  of  sueh  instalr 
ments  to  be  •determined  and  reeomaended  by  the 
said  Master  or  Reaaembraneer  in  his  report,  and 
such  number  of  the  said  instahneots  to  be  di- 
minished or  UMTeaaed  at  the  discretion  of  the 
said  Master,  necoiding  to  the  gcenter  or  less 
improvement  shewn  to  have  been  made  by  such 
draining ;  and  for  the  purpose  of  securing  such 
monies  to  be  so  charged  it  shall  be  lawful 
for  the  peaon  making  sndi  tAaxige  to  demise  the 
heieditaaaents  to  be  charged  ibr  sny  teem  or 
number  of  years,  by  reason  whereof  the  rents 
and  profits  of  the  said  heieditamente  shall  be 
applicable  to  the  payment  uf  the  said  mooiee  so 
to  be  charged  as  afovesaid,  but  so  as  such  term 
be  made  to  cease  on  the  payment  of  the  monies 
ch«;ged:  provided  nevertheleis,  that  such  person 
making  such  charge,  and  every  succeeding  tenant 


for  life,  or  tenant  for  term  of  yean  dctennicaye 
on  his  or  her  life,  shall  be  bound  to  keep  di  va 
the  interest  and  instalments  to  be  cha^  & 
any  rent-char^re  to  be  charged  as  after  mentu»ie<l; 
and   the  lands  charged  shall  not  (eioept  u 
against  any    tenant  for  life   or  other  pc»:i.t 
liable  to  pay  such  instalments  and  interea  a 
keep  down  such  rent-chaige)  be  liaUe  to  pir 
more  than  six  months  of  any  interest,  sod  cec 
half  of  any  instalment,  or  pay  more  thu  bK 
a  year's  rent-chaige,  which  is  hereby  directed  ts 
be    kept   down  as   aforesaid :    provided  ima- 
theless,  that  if  any  person  shall  be  willing  to 
advance  to  any  person  hereby  authorised  to  mtkc 
such  charge  as  aforesaid  the  amount  he  or  s^ 
may  be  so  authorised  to  charge  in  coosidennoB 
of  a  rent-charge   for  a  term  of  not  less  tha 
twelve  nor  more  than  eighteen  years,  then  ack 
person  so  authorized  to  charge,  instod  of  cba- 
g;ing  the   said  hereditaments  with  such  instil- 
ments and  interest  as  aforesaid,  may  charge  t^ 
same  with  a  rent-charge  for  any  such  pe^  a 
aforesaid,  so  as  that  the  said  Master  or  Remes- 
brancer  shall  in  his  said  report  approve  cf  tk 
substitution  of  a  rent-charge,  and  of  the  uoocct 
to  be  charged,  and  shall  ascertain  snd  dcten&oie 
the  number  of  yeaiv  for  which  the  same  shall  k 
l^iited  (such  ntmiber  of  years  to  be  ascenakei 
in  the  same  manner  as  is  before  directed  mil 
respect  to  the  asoectaining  the  aroouDt  of  fcd 
instalments  as  aforesaid :)   provided  also,  thit » 
person  shall  be  entitled  to  make  any  soch  cfaii^ 
as  aforesaid   unless  it  shall   be  stated  ie  tU 
report  nf  anch  Master  or  Renicnbmneer  thai  i 
hath  been  made  to  appear  to  him  by  the  iv(:a!t 
of  such  Surveyor  that  the  annual  vakie  of  tW 
lands  so  drained  is  mcreaaed  by  such  draining  e 
an  amount  equal  to  seven  pounds  per  catt* 
at  least  on  the  sum  to  be  charged. 

5,  And  be  it  enacted.  That  this  act  mar  ^ 
amended  or  repealed  by  any  act  to  be  ps^ 
during  the  present  session  of  Parliament. 
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ERRATA  IN  THE  DIGEST. 

Page    2,  ool.  1 ,  De  Hourmelin  v.  Sheldon,  add  IL  84. 

—  6,  col.  1,  (to),  for  Smith  v.  Hanley,  read  Smith  v.  Stanley. 

—  7,  Tide  BirLMXKTS  2,  line  4,  imUad  rf  "Amm  held  iesp< 

held  responsible." 

—  16,  ool.  2,  for  Baddiogton  «.  Woidley,  read  Boddington  v.  Woodley. 

—  17,  col.  2,  line  11  from  bottom,  for  p.  247,  rood  p.  244. 

—  19,  col.  2,  No.  9,  for  "  Luik"  v.  Stallaid,  road  "  link'*  v.  StalUrd. 

—  22,  col.  2,  line  3  from  top,  for  III.  67,  road  III.  66. 

—  23,  col.  1,  No.  8,  Re  Mrs.  Taylor,  add  ni.  22, 103.    TV.  262,  292. 

—  24,  coL  2,  No.  2,  Gay  v.  Martin, /or  III.  383,  road  382. 

—  26,  "  Jonrr  Stoge  Coxpanixs,"  PreBxed  Titles,  6,  <t  «f .  are  incorrectly  anangad. 

—  27,  col.  1,  No.  2,  add  nom.  Walworth  «.  Holt,  IV.  379.  twfead  of  IV.  380. 

—  29,  ool.  2,  Ist  line, /or  IL  328,  nod  m.  328. 

—  30,  col.  2,  for  Rex  o.  Boston,  rtad  Rix  v.  Boston. 

—  31,  col.  1, 1'me  4,  for  IV.  327,  road  IV.  237. 

—  48,  coL  1,  No.  7,  Robinson  o.  Evans,  for  HI.  191,  road  IV.  191. 
Where  tit.  *'  Coktsssion"  is  referred  to,  road  "  MiioisnuTis." 


A   DIGEST 


OP  ALt  TUB 
CASES.  STATUTES.  AND  GENERAL  ORDERS  IN  THE  FOUR  FIRST  VOLUMES  OF 

"THE    LEGAL    GUIDE." 


ABATEMENT  OF  PURCHASE-MONEY. 
See  VcNDOR  awd  Purciiasxr,  S. 

ABATEMENT,  PLEA  IN. 
Se$  Attosnies.  (i  s.) 

A-BROAD.  SERVICE. 
Sm  PsAcnme.  7. 

ABSTRACT. 
See  Vendor  and  Purchaser.  1. 

ACCEPTANCE. 
See  Bill  or  Excuanob.  3,  4,  6. 

ACCEPTANCE,  ALTERATION  IN. 
See  Bill  or  EzcBAMaB.  2. 

ACCESS  TO  CHILDREN. 
See  Husband  and  Wirs,  5  a.  InrANTS,  1. 

ACCOUNTS  OF  BANKRUPT. 
See  Bankruptcy,  37.  S3. 

ACCOUNTS  OF  EXECUTORS. 

See  ExKcuTORs.  2. 

ACCOUNTS.  SUITS  FOR  WINDING  UP. 
See  JofRT  Sttock  CoiirAirm. 

ACQUIESCENCE. 
See    Attorkirs,   (6  6.)  (i  cf.)  — Nuisamcb,   2. 
— SrrrLBMBirT.  3. 

ACT  OF  BANKRUPTCY. 
See  Bankruptcy,  6.  7,  8.  9,  34. 

ACT  OF  PARLIAMENT. 
Su  Statutes. 

ACT  FOR  ABOLISHING  IMPRISONMENT 

FOR  DEBT. 
See  Dbit. 

ACTIONS-AT-LAW.  COMMENCEMENT  OF. 
An  actioD  is  considered  to  hare  commeooed  at  the 
time  tbe  writ  is  sued  out.  withoat  relation  to  the  time 
of  its  senice  on  a  defeodaDt.    Anon.  Ei.  1.  47. 

ACTIONS-AT-LAW,  ANSWER  TO. 
See  Attornibs.  (a  a). 

ACTIONS-AT-LAW.  DISCOVERY  OF. 
5«  Bill  or  Discovery,  3. 

ACT10N8«AT-LA  W,  FORM  OF. 

See  Municipal  Rbtorx  Act,  2. 
ACTIONS-AT-LAW,  INJUNCTION   TO    RE- 

SIRAIN. 
■See  Nuisance.  3. 

ACTIONS-AT-LAW,  JOINT  AND  SEVERAL. 

See  Joint  AND  ssyeral  Actions. 

ACTIONS-AT-LAW,  NOTICE  OF. 
Ste  Policb^^Poor*Raib»  U. 

ACTIONS-AT-LAW.  SATISFACTION  OF, 

CAUSES  OF. 
^  Joint  and  several  AcTioaa. 


ACTIONS-AT-LAW,  SETTLEMENT  OF  BY 

PARTIES. 
See  Attornibs,  kk,mm, 

ADEMPTION. 
See  Legacy,  2. 

ADJOURNMENT. 
See  Insolvrnt  Debtors,  16. 

ADJUDICATION,  ANNULLING. 
See  Id,  19. 

ADMINISTRATION. 
A  Bill  was  filed  by  a  person  entitled  to  admiois* 
tration  o(  an  intesute's  effecu.  beCore  letters  of  ad- 
ministration were  obtained :  held,  that  such  letters, 
althoDgb  obtained  pending  tbe  suit,  nevertheless  re- 
ferred to  the  time  of  filing  the  bills,  so  as  to  enable  (he 
plaintiir  to  SQsUin  it.  But  if  a  deieodant  in  mdk 
a  case  has  a  substantial  defsoce,  and  desires  an  oppor- 
tunity of  patting  in  an  answer,  he  will  not  be  pi«- 
cluded  from  so  doing,  because  he  originally  filed  a 
plea  to  the  bill  alleging  the  want  of  such  admioistim- 
lion.     Duviee  v.  Coleman,  II.  276. 

ADMISSIBILITY  OF  EVIDENCE. 
See  Evidence.— St  All  p. 

ADMISSION. 

See  Attornibs,  d.  k>  L  m,  n.  «• 

ADMISSION,  AMENDING  NOTICE  OF. 

See  Id,  n. 

ADULTERY. 
iSsf  Dower.— Husband  and  Wirs,  3. 

ADVENTURE. 
See  Mining  Adventure. 

ADVERSE  POSSESSION. 
See  LxMrrATiONS.  Statute  ov,  1. 

ADVOWSON. 
A  protestant  tenant  in  common  of  an  adrowaon  It 
solely  entitled  to  present  thereto  when  bis  co-tenant  is 
a  Roman  catholic.  Edvfurds  v.  Bp.  of  Exeter,  C.  P.  II. 
88. 

AFFIDAVIT. 
An  affidavit  sworn  before  a  commissioner  for  taking 
affidavits  in  Ireland,  cannot  be  read  as  e^ence  in  a 
court  of  law  in   England.     Griffin  v.  Smith,  B.  C. 
IV.  188. 

AFFIDAVIT  OF  EXISTENCE. 
See  Alive. 

AFFIDAVIT.  ANSWER  TO. 
See  Attornibs,  I  L  —  Bluet.  —  Bill,  amend- 
ing, 1.    • 

AFFIDAVIT  OF  DEBT. 
See  Bankruptcy,  6.  8,  94^^-DiSTRiNOASy  1«— 
£jEcTaiBNT. — New  Trial— FR^cB,A»nci.Bs 

Or.—PRACnCt,  7^-*PR0CnM8.r-SUBr«NA,  6. 

—Alive. 

B 


AFFIDAVIT— ANSWER. 


AFFILIATIONS.  ORDER  OF. 
Set  Bastardy. 

AGENT,  LIABILITY  OF. 
A  mercantile  agent  is  liable  to  damages  for  not  im- 
plicitly obeying  the  orders  given  by  his  princioals.  if 
they  sustain  loss,  or  damage    by  his  disobedience. 
BUsin  V.  Dante/,  N.  P.  II.  268. 

AGENT,  POSSESSION  BY. 
See  Bankruptcy,    10.  —  Attornim,  j  J. — Con- 
tracts BY  Aobnts. — ^Frauds. — Statute  of, 
2.  —  Partnership,    2.  —  Principal     and 
Agent. — Vendor  and  Purchaser,  4, 9. 

AGREEMENT. 

1.  The  court  will  cany  into  effect  a  meritorious  and 
volunUry  affreement  by  a  ferae  covert,  charging  funds 
in  the  hands  of  a  trustee  for  her  benefit,  which  her 
husband  has  disclaimed  being  interested  in.  And 
such  a  disclaimer  will  operate  to  confirm  the  feme*$ 
agreement.    Ryeraft  ?.  Ckriuy,  M.  R.  IV.  344. 

2.  Agreement  to  sell  a  crop  of  poUtoes  growing  in  a 
certain  close,  which  the  purchaser  was  to  have  at 
digging  time,  providing  for  the  labor,  is  not  an  agree- 
ment  for  an  interest  in  land  or  within  the  statute  of 
frauds.     Saintdiury  ▼.  Matthfws,  Ex.  I.  107. 

Sm  Contracts.— Evidence.  3, 4,  6,  8.— Husband 
AND  Wife,  2o.  4^.— Joint  Stock  Compa- 
nies, 7. —  Lessee  and  Lessor,  2,  etseq*— 
Frauds,  Statute  op,  1. 

AGREEMENT.  PAROL,  PROOF  OF. 
Sm  Lessor  and  Lessee,  4. 

AGREEMENT,   WILFUL    INCAPACITY  OF 

PERFORMING. 
5m  Id.  5. 

ALIBI. 
;    See  Larceny. 

ALIENS. 

A  devise  of  real  esUte  to  trustees,  English  lub- 
iectSt  upon  trust  to  sell  and  invest  the  produce  in  the 
nnds,  and  to  sund  possessed  thereof  in  trust  for 
children,  some  of  whom  had  married  Frenchmen,  and 
were  domidled  in  France  and  had  children :  held, 
that  a  good  title  could  be  made  to  the  real  estate,  and 
that  the  crown  was  not  entitled  to  the  alien's  shares  of 
the  estate  or  of  the  produce.  De  Hcurmelin  v.  SheU 
iom^  M.  R.  L  42. 218,  affirmed  L.  C.  6th  Nov.  1839. 

See  Husband  and  Wipe,  4. — Vendor  and  Pur- 
chaser, 11. 

ALIVE,  PROOF  OF  BEING. 
In  order  to  prove  that  a  defendant  was  alive  on  a 
certain  day,  a  deponent  swore  that  he  "  saw  him  on 
that  day  :'*  held,  that  the  aflSdaTit  ought  to  have  stated 
that  deponent  saw  defendant  "  alive**  on  the  day  in 
question,  and  it  was  directed  to  be  amended  accord- 
ingly.   Im  V.  Hol/owi,  Ex.  III.  87. 

ALLOWANCE  TO  INSOLVENT. 
Sm  IjiaoLvsxT  Debtors,  20. 

ALTERATION  IN  FORM. 
Sse  Wnrrs  and  Copib. 

AMEND,  LEAVE  TO. 
Set  Bill*  amending,  2, 4. — Lease  and  Rklbass. 

AMEND,  ORDER  TO. 
5st  Laches,  2. 

AMENDED  BILL. 
Set  Answrr  to  Bill,  1 . 

AMENDING  BILL. 
Sm  Bill  Amrndino,  1, 2.-^PmAcncBa  !& 

AMENDING  RETURN. 
Set  Fieri  Facias. 


AMENDMENT  OF  BILU 
See  Bill,  Amending. 

AMENDMENT. 
Set  Whits  and  Copies. 

ANNOYANCE. 
Ste  Nuisances. 

ANNUITANTS. 
Set  Cestuis  Que  Vies. 

ANNUITY. 
1 .  By  a  private  act  of  Parltament  the  redor  of  A  *» 
empowereo  to  erect  a  new  rtctoKyhoiam,  aad  la  np* 
ply  the  neceasary  fnnda  (br  that  porpoae  be  vu  i»- 
thorized  to  sell  the  old  one  and  to  borrow,  wtti  ^ 
consent  <f  the  ftuA^p  pf  B.   a  sam  not  eiceedias 
2000/.,  by  selling  an  annuity  for  two  lives.    The  acv 
rectory-house  was  to  be  built  to  xht  Mlif^octiM  of  ik 
bishop,  whose  signature  and  seal  to  a  decisiatioa  f» 
that  effect  to  an  account  of  the  monies  cxpeodsd, 
was  declared  to  be  a  loiBcient  discharge  to  tbs  tm- 
tees  appointed  for  the  purpoaea  of  the  ad*  who  vet 
also,  10  case  any  surplus  remained,  to  apply  it,  ^ 
the  content  of  the  biAop,  to  permanent  impfovfuaa 
upon  and  about  the  rectory-houae.    Hie  rector  sirs- 
tised  to  grant  an  annuity  for  2000£.  by  tender,  vd 
received  one  ofier,  which  the  bishop  thought  too  lagk, 
and  ultimately  be  advanced  the  money  himself,  b«(  is 
the  name  of  a  trustee  to  whom  an  annuity  dT  17<K. 
was  (nominally)  secured.     Subsequently  thb  twiK 
executed  a  declaration  of  tmst  to  the  bishop,  «k« 
assign«l  the  annuity  to  hb  ion,  and  it  was  paid  totk 
latter  during  the  Ufie  of  the  said  rector,  who  osmosd; 
paid  it  for  twen^-four  years,  bat  ob  his  death  faa 
successor  refused  to  continue  the  pa^r*MUt-  ^^ 
that  the  grant  of  this  annuity  waa  void,  and  o«U 
not  be  enforced,  because  the  interesta  of  the  reday 
being  entrusted  to  the  bishop's  case,  and  he  basg 
placed  in  a  fiduciary  siuntion  an  lefarded  thecipei- 
diture  of  the  '2000/.,  and  the  gram  of  the  aan^ 
could  not  be  allowed  to  contract   for  his  own  bcocfe, 
however  fair  the  transaction  might  ootwardly  tntK 
to  be.  Greenlaw  v.  King,  M.  R.  IV.  926.— &i  Wttr 
tern's  Conveyancing,  174.  n.  i. 

2.  An  annnity,  through  the  defendant's  neglect,  be- 
came void  for  want  of  due  enrolment  of  a  sMwini'. 
Whereupon  aisnmpsit  was  brooghf  for  the  coosidei- 
tion  money,  to  which  the  atatote  of  lloulaiiaDs  «» 
pleaded  as  a  defeocct  becaaae  the  original  debt  ic* 
craed  above  six  yean  before:  bold,  that  a  payees 
in  respect  of  the  annuity  within  aix  ycais  took  tk 
case  out  of  the  statute.  Mitidietem  v.  Middtam^ 
N.  P.  U.  221. 

See  Cbstuis  que  Vie. 

ANNULUNO  AOJUDICATIOK. 
Sm  InaoLVEHT  DEarons,  19. 

ANNULUNG  FIAT. 
Sie  BAwanvFTCT,  8. 

ANSWER  TO  BILL. 

1.  After  a  plaiBtiff  has  aawDdcd  his  bin,  ^  deCii- 
dant  may  set  forth  another  achadele  is  additios  » 
that  aei  out  in  faia  answer  Id  the  o^gnal  lilL  i^^^^ 
V.  Smith,  V.  C.  m.  16S. 

2.  A  bill  cfaaigcd  aeeuriliea  Id  ba«e  be»  gw*  ^ 
money  lent  at  play,  and  inlevnytlBd  "fP^*^ 
coosidmtion  given.  The  dcfendint'a  an— •■  — *? 
slated  the  aacaritiea  to  haive  be»  giwffc'Jf? 
lent  at  diiferent  timea.  Aw  wM  ioHV*^ 
Sletaam  ▼.  Kelhf,  £i.  £^  IlL  16S. 
ANSWER  TO  BILU  AMEMOMSirr  BETOBL 

Set  Bill*  AjsniMiio«  3L 


ANSWERr-ATTORNIES. 


ANSWER  TO  BILL.  EXCEPTIONS  TO. 
S§e  ExciraoNs. 

SW  PabTVIBIBIP.  d^^PBACTICB,  8,  II,  12,  14. 

APOTHECARIES. 
Ad  anittaBt  sorgeoo  io  the  militia  from  1809  to 
1815,  wbeo  he  was  discharged,  and  no  evidence  was 
given  that  he  cootiooed  to  practice  till  1818,  when  he 
WIS  agaiD  appointed  to  the  militia,  b  entitled  to  sue 
for  druKS,  althoogb  not  practising  as  an  apothccarj  on 
and  previoos  to  the  Itt  Angust,  1815,  so  as  to  eotitle 
hin  to  maintain  the  action  under  the  55  Geo.  3. 
c.  104.  s,  21,  nor  having  obtained  a  certificate  re^ 
qoiied  by  that  act.  Milhank  v.  OUrey,  IV.  315  — 
See  Suventon  ▼.  Olher,  V.  408. 

APPEALS. 

Sm  BAliBBUPTCT,  3.— JuBlSDICnOH. 

APPOINTMENT  OF  ASSIGNEES. 
S«t  Assign  BBS  of  Insolvbnis. 

APPOINTMENT.  POWER  OP. 
A  joint  power  of  appoiotment  by  husband  and 
wife  IS  suspended  or  destroyed  by  the  bankruptcy  of 
the  husbsnd ;  but  a  lepaiate  power  of  appoiotment 
»o  the  wife  surviving  the  husband,  and  becoming 
vetted  on  his  death,  is  susceptible  of  an  execution, 
aithongh  a  limitation  to  children  in  default  of  ap- 
poinimeot  was  contingent,  and  there  was  no  particu- 
iar  esute  of  freehold  upon  the  death  of  the  husband 
to  .upport  it.  HoU  V.  Etcott,  L.  C.  L  71.  See  the 
Witofs  revltw  of  the  judgment  in  this  case.  See 
also  the  Bankmpt  Act,  6  G.  4.  s.  77.  Lo»p  v. 
Ratikin,  Sug.  Pow.  6.    Id.  App.  No.  2.      12  B.  & 

^o^\iV?^^^-    "^  »•»?•«»»•     lMyl.&K. 
32      3MyL&Cr.l87.    2  Hayes' Introd.to  Conv. 

116. 

Se§  Bakkbvvtct,  31. 

APPOINTMENT  OF  RECEIVER. 
See  Cbbditob's  Bill. 

APPORTIONMENT. 
The  word  "  Leaie."  io  the  Apportionment  Act,  4  & 

♦     ;;  ^'J^'  ^*"  ••  ^-  **«'<*  ^  ™*«»  «  "lease  in  writ- 
ing.      Exparu  Uarkbp,  L.  C.  II.  275. 

APPROPRIATION  OF  PAYMENTS. 
See  LiMiTJiTtoys,  Ststvte  of,  2. 

ARBITR.\TION. 
See  Costs,  3, 

ARREST. 
See  BsivaBurrcT,  38— Capias.— Debt,  1.  1  a.— 
JvDOBs'    Ordeb,    2— Practice,    1,    9.— 
SoBRirp,  3,  5.  6,  7,  9. 

ARREST,  PRIVILEGE  FROM. 
5m  BAHKBvncv,  38.— Pbacticb,  1. 

ARTICLED  CLERK. 

^  AITOBWIPS. 

ARTICLES  OF  THE  PEACE. 
Su  Pbac|^  Abticles  of. 

ARJICLES  OF  CLERKSHIP,  SERVICE 

UNDER. 
^  AnoBinss. 

ASSAULT— JUSTIFICATION. 
A  plea  in  jostification  of  an  assault  alleged  that 
defeodant  was  possesKd  of  a  dweUing- boose,  and 
coromitied  tbe  assault  in  defence  of  such  posaession  : 
held,  that  the  pica  was  not  supported  by  proof  that 
defendant  was  a  lodger  in  the  house  alluded  Io. 
Monk  T.  Dyjfei,  Ex.  L  231. 

ASSESSED  TAXES. 
See  Labb  Tax. 


Se§  Pabisb. 


ASSESSMENT. 


ASSETS. 
Sm  Insolvsnt  Dsbtors,  1. 

ASSIGNEES  OF  LEASES,  LIABILITIES  OF. 
Where  a  party  takes  an  assignment  of  a  lease,  but 
enters  into  no  covenant  or  obligation  with  the  as* 
signor  to  pay  the  rent  or  perform  the  covenants  re- 
served by  and  coataioed  in  the  lease,  his  liability 
ceases  upon  his  aastgning  over.    RovcUy  v.  Adame, 

£ditob*s  Rbvxbw  of  tha  JndgoMot  in  this  case, 

ASSIGNEES,  EQUITABLE. 

Where  a  party  entered  into  a  contract  for  the  pur- 
chase of  a  lease,  bot  no  assignment  was  ever  roaoe  to 
him,  and  he  entered  into  possession,  and  part  of  the 
terms  of  the  contract  was  that  the  tenant  was  bonnd 
to  repair.  Upon  a  bill  by  the  lessor  for  the  amount 
of  dilapidations  be  had  sustained  st  the  expiration  of 
the  lease :  held,  that  tbe  purchaser  was  liable  as  equi- 
table assignee  to  indemnify  the  lessor.  Clm  v.  Wil- 
berjaree,  M.  R.  L  102. 

Editub's  Obiervatioos  upon  this  case,  I.  103. 

ASSIGNEES  OF  INSOLVENT. 
Where  the  onlj  person  entitled  to  be  appointed 
assignee  of  an  insolvent  debtor  can  neither  read  nor 
writs,  the  court  will  appoint  some  other  competent 
perMin  in  his  stead.  In  the  principal  ease  the  credi- 
tor's attorney  was  appointed  assisnee.  £fp.  Rout* 
ledge.  Insolvent  Debtors'  Court,  11.  295. 

ASSIGNEES,   COMMITTAL  FOR  MISCON- 
DUCT. 
See  Debt  Act,  5. — Insolvekt  Debtors,  4. 

ASSIGNEES,  OFFICUL. 
5m  Bankruptcy,  12. 

ASSIGNMENT. 
See  Assignees,  Liabilities,  1. — Attornies,  mm. 
— BANiRUPTcy,9,  U.— Insolvent  Debtors, 
2,22. 

ASSIGNxMENT  OF  ARTICLES. 
5fs  Attobmies,  b.  e, 

ASSOCIATION. 
See  BsvErrr  Loam  Societies. 

ASSOCIATION,  ENTRY  ON  BOOKS  OF. 
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ATTORNIES. 


5.  Taxation  of  Costt.— LiAi/or  CoitB,-^And  0$- 

nerally. 

6.  Miscellaneoui, 


Articled  Clerks. 

1.  (o)  Strvice. — Where  an  articled  clerk  had  not 
attended  to  busioe&s  during  the  last  year  of  iiis  articles, 
bn  account  of  iU  health,  the  court,  nevenheless,  gave 
bim  leave  to  go  before  the  examiners,  in  K«  Hodge. 
B.  Court,  I,  27. 

(ft)  An  articled  clerk  serted  his  full  clerkship 
under  two  roasters,  his  articles  being  assigned  from 
one  to  the  other ;  but  after  the  agreement  for  the  as- 
■ignment  was  entered  into,  and  before  the  ex^ution 
thereof,  a  fortnight  intervened,  during  which  fortnight 
the  clerk  sorved  the  second  master,  and  the  eiaminers 
deemed  the  service  not  good  service. '  The  court 
ordered  the  examiners  to  proceed  with  the  exaroioa- 
tioo  d»  bene  esse,  and  when  the  clerk  applied  for  ad- 
mission the  objection  might  l>e  raised  if  necessary. 
Anon,  C.  P.  1, 56.  Quitret  Whether  the  court  has 
power  to  make  an  order  upon  the  examiners  1    Id. 

(c)  A  was  oripnally  articled  to  B,  who  was  in 
partnership  with  C.  B  died  nine  months  before  A's 
period  of  serrice  expired,  but  he  continued  to  serve  C 
without  interruption.  After  the  expiration  of  the 
term  of  clerkship  (five  years)  A  served  C  nine 
months  longer,  when  his  articles  were  assigned  to  C 
by  B'l  executors,  and  the  examiners  deemed  the 
service  not  good  service.  The  court  ordered  the  ex- 
aminers to  proceed  with  the  examination  of  the  clerk, 
intimating  thataome  general  rule  would  be  laid  down 
upon  the  subject.    In  re  John^&net  Bail  C.  1. 60* 

2.  (J)  Eummatim^— Where  an  arucled  clerk  had 
been  examined  under  the  regular  notice  of  intention 
to  apply  for  admission,  but  bis  passing  was  postponed 
by  the  examiners  on  account  of  his  incapacity  in 
answering  the  requisite  questions  on  one  particular 
point.  Upon  his  application  to  be  again  examined 
ne  was  informed  tbat  he  mast  give  a  iSBgular  term's 
notice;  and  upon  application  to  the  court  for  an  order 
upon  the  examiners  to  examine  him,  the  court  held, 
that  there  must  be  a  fresh  notice  of  admission. given, 
the  same  as  if  nothing  whatever  had  taken  place  on 
the  matter.     Q.  B.  I,  26. 

(e)  When  an  articled  clerk  is  prevented  from 
leaving  bis  articles  of  clerkship,  together  with  the  re- 
quisite answers  of  the  clerk  and  his  master  to  the 
questions  as  to  due  service  preparatory  to  examina- 
tion, owing  to  an  accidental  delay  in  their  transmis- 
sion from  the  country,  the  court  will,  on  an  application 
properly  verified  by  affidavits,  relieve  bim.  Exp. 
Dolman,  B.  C.  I,  46. 

(f)  An  articled  clerk  proceeding  to  New  Bmns- 
widk  to  practise  as  an  attorney,  whose  articles  would 
not  expire  before  the  11th  April,  1840.  applied  to  the 
court  in  Michaelmas  Term,  1839,  for  leave  to  be  ex- 
mmined  btfore  the  expiration  of  his  articles,  because. 
if  he  was  compelled  to  wait  till  Easier  Tenn,  1840, 
be  would  not  be  admitted  till  Trinity  Term,  which 
would  be  after  voaels  for  New  Brunswick  had  sailed, 
and  he  would  not  then  arrive  before  tbe  winter  had  set 
in,  and,  by  being  examined  at  once,  be  woaM  be  ad- 
mitted in  Easier  Term.  The  eoart,  under  drcum- 
stances,  ordered  his  examinatioe.  Expmru  Twffmam, 
B.  C.  III.  72.    Sm  V.  p.  78. 

(r)  Rule,  H.  T.  6  W.  4.--When  any  articled 
deil  shall  be  dissatisfied  with  tbe  rrfusal  ofthe  ex- 
aminen  to  gimnt  him  a  certificate  testifying  his  fitness 
and  capacity  to  act  as  sn  attorney,  III,  140. 

{k)  Petition  of  an  unsoooassfiil  caadidntB*  «*der 
such  Rule.  m.  141. 

(t)  Orders  of  the  Master  of  the  Rolls  idaling  to 
the  admission  of  sdicilaia  to  nradioe  in  the  Cooit  of 
Chaacaiy,  27th  July,  1836.    IU.  Ififi. 


(j)  New  Rule  of  the  Q»B.  for  idsiimiin  sC  it- 
tornies.    £.t.l840.     III.  38. 
S4e  Ikfaiw.-^Att9»w»b.— AnMUSiOK  sr. 
ATreiiNiES. 

1.  (fc)  Admission— An  attorney  must  be  admeed 
in  the  Court  of  Bankruptcy  before  ha  can  pratim 
there.     Exp.  Webb,  C.  R.  I.  236. 

(I)  An  attorney  of  the  Court  of  Comnoa  ?)mti 
Durham  and  Lancaster,  where  he  bad  bees  pndisai 
seven  years,  applied  to  the  court  for  araletoik<« 
cause  why  he  should  not  be  admitted  to  pacticcis 
the  superior  courts  at  Westminster  without  sohnittiai 
himsew  to  the  examination.  The  rule  was  fniid, 
but  the  court  suggest^  that  tbe  applksat  bad  War 
go  before  the  examiners  in  tbe  first  iDstance,  tad  if 
he  should  happen  to  be  *•  plucked"  he  couW  aftci- 
wards  come  to  tbe  court  for  assistance.  £ip-  3fd^ 
shall,  B.  C.  I.  410. 

(in)  Attomies,  whe  nre  not  aimiiled  is  Chsaan. 
cannot  enforce  payment  of  bills  of  costs  for  bosses 
done  by  them  in  that  court.  CnswtU  v.  A'«ia, 
Q.  B.  1. 27. 

(«)  Where  a  mistake  appeared  in  the  notice  of  is- 
tension  to  apply  for  admission  by  reason  of  a  •«? 
christian  name  being  inserted  therein,  the  cosrt  al- 
lowed the  notice  to  be  amended.  Exp.  Duks,  B.C. 
11, 122. 

(o)  Rule  of  Court  of  Exchequer  as  to.  H.  T. 
3  Vict.    111,239. 

(p)  lU'AdmiuUm.-^An  appiicatioa  wasaiieto 
the  court  .fbr  a  rule  to  shew  cause  why  an  sttfcrwf 
should  not  b«  struck  off  the  rolls  for  bsving  BegfeHB^ 
to  Uke  out  his  certificate,  and  also  ibr  liavinf  beeB«> 
admitted  without  giving  the  nsual  notices  of  tea- 
tention  to  do  so.  Tbe  court  granted  the  rale,  wbt 
was  discharged  upon  argument.  Puget  v.  Cka^n 
C.  P.  1.393.    11.74. 

(q)  Order  as  to  admission.  M.  T.  2  Vict  S& 
2.  CertiJieaU. — (r)  An  attorney  who  do»  >« 
take  out  his  certificate  in  doe  time,  altkoe^  it  <> 
Uken  out  within  a  year  from  the  expiratioa  of  b 
last  certificate,  yet  be  is  not  entitled  to  lecom  cotfi « 
his  client  for  business  done  daring  the  tine  be  «» 
without  a  oertifieate,  the  new  certificate  oM  hansf  t 
retrospective  effect.  Ar^ttr  r.  Gmrrmrd,  Et.L3Jt 
Bowier  v.  Brown,  2  Ad.  &  £1.  116,  doubted. 

(f)  An  unintentional  default  in  payuieet  of  if 
proper  amount  of  stamp-duty  on  an  *''**'**y  *f|^ 
cate  is  cured  by  payment  of  the  duty  and  pmK?- 
Anon.     B.  C.  I.  44. 

(t)  An  attorney  maj  maintain  an  aetioafocflii 
although  he  has  not  entered  his  certificale  seeoi^ 
to  37  G.  3.  c  90.  8.  27.  Eyn  v.  SUUf,  tt 
IV.  92. 

rt*)  AUmBmg  icmnilMriseril  FtrsMS  to  Pm6aj^ 
their  Noaus.— The  Law  Sooe^  applasd  totteeotfi  ^ 
a  rule  to  show  eause  why  an  alloney  shoald  art  ^ 
struck  off  the  Roll,  and  why  an  anthomsd  p«w^ 
who  had  practised  in  his  name,  sbouhl  not  ^^ 
mitlBd  to  the  piiaoa  ef  the  court  fiir  eat  ymft  vaff 
22G.2.  c.4$.  S.11.    The  court  giaatod  die ««. 

7^  Urn  Society  ▼.  WUUs  mid  AUem,  ^^^^ 

(a)  AnattatntytffBeAtnberaadmilli^^He* 
taken  out  his  6L  certificate  ana  h«  ■"■"""iT 
three  yean;  after  that  time  ha  haJ  •«■"»*** 
122.  a-year  daring  tvro  vaaia,ta  ' 
dtttv  certificate;  bat  ha  lately  < 
had  only  taken  oat  6L  osufi 
at  the  stampHiffioe  to  pay  Iha 
and  penalty,  which  was  rafiand 
of  the  court.  On  afidawH  af 
granted  the  applicalioQ  on 
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of  ihe  duty,  the  tmo«ttt  off  tbe  paialtitft,  and  ft  fiae  of 
20s.    Amon,  B.  C.  L  44. 

3.  Dutiet  auH  LiakUiim^v)  The  eoait  h«i  the 
power  of  eofbreiog  the  deltvciy  of  ft  bill  of  rotts  to 
the  client,  but  the  court  hae  no  juiiidietkm  as  to  the 
tftzatioD.     In  re  Arthtr^  I.  107. 

(o  *)  A  rale  to  set  ft  ▼erdict  aside  wes  refined  in  an 
action  for  witnesses'  espences  brought  against  an  at- 
toroey  io  which  a  verdict  passed  for  the  ptatntiflT, 
who  had  been  subpocDaed  by  tbe  atlornev  at  a  witness 
on  the  trial  of  a  former  cause,  in  which  the  defend- 
ant bad  acted  as  plaintiff's  attorney,  but  refused  to 
pay  tbe  witnesses*  ezpenoes.  Cannon  v.  Young, 
Q.  B.  I.  25. 

( tc)  A  n  attorney  is  liable  to  damages  for  negligence, 
if  be  invests  the  money  of  his  client  upon  insufficient 
security,  and  that  to  the  extent  of  the  loss  sustained. 
Smith  V.  Hanlev,  N.  P.  I.  346. 

(x)  In  an  action  against  an  attorney  under  22nd 
Geo.  2.  c.  45.  for  tbe  penalties  consequent  upon  act- 
ing as  an  attorney,  while  holding  tbe  offices  of  deputy 
town  clerk  and  clerk  of  the  peace.  It  was  ruled  at 
Nisi  Priuft  by  Parke,  J.  that  proof  of  tbe  defendant's 
merely  acting  as  clerk  of  the  peace,  without  an  ap- 
pointment  to  that  office,  was  not  sufficient  to  maintain 
the  action,  which  ruling  the  court,  on  argument  of  a 
rule  for  a  new  trial,  held  to  be  conect.  Faulkner  v. 
ChetM^n,  Q.  B.  II.  55. 

(«)  The  court  will  not  listen  to  an  application  to 
set  aside  a  non-suit  caused  by  neglect  of  plaintiiTs 
attorney  in  not  beiag  in  court  when  tbe  cause  was 
called  on,  but  will  laave  the  parties  to  bring  a  new 
action.     UUitherne  r.  Cau,  Q.  B.  IIL  26. 

(z)  Where  an  attorney  is  employed  to  bring  an 
action,  and  in  punoance  of  his  instructions  sues  out  a 
writ,  directed  to  tlie  sheriff  of  Middlesex,  but  which 
was  served  in  tho  city  of  London,  and  the  writ  is  set 
aside  by  a  judge'f  oider,  with  costs  to  be  paid  by  the 
plaintiff,  and  iho  plaintiff  neglects  to  pay  the  costs 
laniii  an  attacbipent  is  i&sued  against  him  ;  upon  an 
action  brought  by  tlie  plain)  iff  against  the  attorney  to 
recover  the  amount  of  the  attachment :  held  that  the 
plaintiff  was  entitled  to  recover  the  costs  of  the  writ  of 
summons,  but  not  the  costs  of  the  attachment.  Esp. 
Samuel  v.  Pill,  N.  P.  III.  299. 

(aa)  But  the  attorney  is  not  liable  to  the  costs  of 
an  attachment  against  his  quondam  client  for  non- 
payment of  tbe  costs  incident  to  tbe  setting  aside  tbe 
wtit  by  means  of  a  judge's  summons  and  order,  be- 
cause the  client,  when  informed  of  their  non-payment 
by  the  attorney,  ought  to  have  paid  them  instead  of 
allowing  himaeliF  to  be  attached.     Id, 

(66)  The  court  will  not  disturb  a  sale  of  real  pro- 
perty by  a  client  to  his  solicitor  (who  subsequently 
>btaina  an  advance  in  the  price)  after  the  lapse  of 
more  than  a  quarter  of  a  oentary,  and  a  failure  of 
proof  of  fraud.     Rudd  w,  Sewell,  L.  C.  III.  359. 

(c«)  Where  a  bill  is  filed,  impeaching  a  deed  on 
be  sivnnd  of  fraud,  the  attorney  who  prepared  it  will 
M  allowed  to  be  made  a  patty  to  the  sait,  in  Order  to 
>btaip  a  full  discovery,  because  he  is  in  cifiect  a  party 
X}  the  fraud.    Beadlet  ▼.  Burch,  V.  C.  HI.  405. 

(dd)  A  solicitor  ought  not  to  act  for  both  vendor 
ind  parchaaer  on  tho  sale  of  real  properly,  for,  by  so 
loing.  he  places  himaelf  in  a  sitoatioo  reoderiog  it 
lifficult  for  him  to  act  entiiely  right  When  a  soli- 
:itor  arts  for  a  diont,  aod  it  afterwards  becomes  a 
|ueatioD  whether  he  acted  for  soch  client  or  not*  the 
rlieot  may  call  upon  the  solicitor  for  his  authority  in 
vriting.  Bat  to  this  rule  exceptions  prevail,  inas- 
Ducb  as  tbe  client's  eoadoct  may  ahow  authority  either 
It  the  time  or  by  subsequent  aoquieMenoe.  Cattell 
r.  SimonM,  M.  B.  Ui.  407. 

(«s)  Whes  a  aolicilor  is  oM^led  voder  UieSGIh 


Oader  to  withdraw  fion  tho  proatcmioo  of  a  decree, 
the  court  will  give  the  new  solicitor  liberty  to  inspect 
all  papers,  fitc  relating  to  tho  cause  which  may  be  in 
tbe  possession  of  his  predecessor,  but  without  preju- 
dice to  tbe  latter's  fien  for  costs.  Bhtnett  v.  Baxter, 
V.  C.  IV.  5. 

(«*)  A  airiieitor  who  woUmttrUy  ronoves  biroOBlf 
from  a  cause,  shall  give  up  tbe  papers  to  his  client's  new 
solicitor,  without  prejudice  to  his  own  lien,  for  costs, 
so  as  to  enable  the  new  solicitor  to  carry  on  the  suit 
id.     See  Heslop  v.  Melealf,  3  Mylne  &  Cr.  183. 

(//)  An  attorney  cannot  discharge  a  prisoner  in 
execution  for  debt  without  receiving  tbe  amount  there- 
of, and  license  by  an  attorney  to  dischaif;e  soch  a 
prisoner  is  no  answer  by  a  public  officer  to  an  action 
for  an  escape,  unless  be  avers  payment  of  the  debt  or 
a  special  authority  from  tbe  creditor  to  his  attorney  to 
consent  to  the  prisoner's  discbarge.  Savery  v.  Caap- 
aMM  in  Ikuie  v.  CreteweU,  Q.  B.  IV.  89. 

(gg  )  If  the  solicitor  of  a  causa  set  down  for  heariog, 
neglects  to  deliver  the  usual  papera  to  the  jadge,  the 
course  usually  adopted  at  tbe  Rolls  is  ta  strike  tbe 
cause  out  of  the  paper,  and,  at  the  same  tinse,  to  give 
leave  for  its  restoration  therein,  on  application  being 
made  for  that  purpose  the  same  day.  Gray  v.  Fooft 
M.R.  IV.  141. 

(hh)  If  evidence  is  adduced  sufficient  to  satisfy  a 
jury,  that  the  defeodania  (two  atioroies),  for  the  pur- 
pose of  arresting  the  plaintiff  on  a  eapia*  ad  talisf'aei- 
fndttsfi,  directed  a  clerk  in  their  employ  to  devise  means 
for  that  purpose,  and  he  adopted  the  novel  scheose  of 
tramping  up  a  criminal  charge  against  the  plaintiff, 
whereby  he  might  be  taken  before  a  pohoe  magistrate, 
with  a  view,  that  on  bis  certain  dischai|^e  from  thence, 
they  might  bsve  an  opportunity  of  arresting  him  on  the 
civil  process,  or  that  the  attomies,  being  cognizant  of 
such  a  proceeding,  acquiesced  therein,  they  are  liablo 
in  damages  for  the  offence.  Rugby  v.  Mou  and  Hum" 
pAreef.  N.  P.  IV.  223. 

(i  i)  An  attorney  who  retains  a  proctor  for  a  party 
in  a  caase,  does  not  thereby  necessarily  become  liable 
to  htm  for  costs,  sod  such  attorney  may  therefore  be 
examined  as  a  witness  in  the  same  cause.  Atien  v. 
M*Phenen,  Prerog.  C.  IV.  285. 

(J J)  ^  solicitor  will  not  be  held  to  have  obtained 
a  deed  of  security  for  costs  from  his  client  by  means  of 
undue  influence,  wbcie  proof  is  merely  given  that 
the  client  trusted  wholly  to  the  solicitor,  without  show- 
iilg  that  tbe  latter  bad  some  particular  cooiroul  over 
the  client ;  but  proof  will,  in  such  cases,  be  required 
that  some  advantage  was  obtained— some  threats  or 
nndue  influence  used,  or  that  the  transaction  com- 
plained of  was  contrary  to  the  policy  of  the  law.  Cos- 
horn  V.  Bonham,  M.  R.  II.  358. 

4.  Pneidige*.— See  Sme/icdalfv.  Hansard,  in.  261. 

(kk)  An  attorney  is  entitled  to  carry  a  causa  to  trial 
afler  a  notice  from  his  dietit  not  to  do  so,  where  a  fair 
reasoD  exists  of  imputing  oollusioit  betweoTk  the  plaitt- 
tiff,  the  defendant's  attorney,  and  other  partiea,  to  de- 
prive tbe  plaintiff  *a  attoreey  of  bia  costs.  Aforfca  v. 
ienfomm,  £a.  II.  152.  111.  266. 

(M*)  It  is  not  tke  custom  of  Aecovta  to  call  Q^ii 
an  atlofiiey  to  aoawar  matters  on  an  affidavit,  cfcargin^ 
him  with  an  ofcooe  for  which  be  may  be  indioted.  Jid. 

(U)  An  atumwy  camot  be  called  upon  to  aaaw^r 
mtter  in  ao  afidavit  which  chaifea  luaa  with  «n  ia- 
dicUble  offience.     Id. 

(mm)  If  a  ptainiiff  and  defendant  settle  an  acOon 
betvreen  tbemseWes,  without  the  plaintiff 'a  atftcmae^H 
eogniiBnee,  and  witboet  paying  bia  eoato,  the  latter 
may  Coo  proof  that  the  agreement  far  aac^  P****^ 
was  catered  iatoforilie  porpeae  of  dyw^lfc 
wtgjtt  coan)  proceed  e^aiMt  the  drfcBna'**  ^o  jii 
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•I  if  no  setUemeDt  had  been  mtde.    Jtmu  ▼.  'Hughu, 
Ex.  IV.  76. 

(nn)  The  Insolvent  Debtor's  Couit  issued  commis- 
sions to  attornies  in  the  conntiy  to  take  bail.  Id,  I.  D. 
C.  II.  378. 

6.  Taxation  and  otbir  incidknts  to  Costs,  &c. 

(ao)  The  Court  of  Exchequer  has  power  to  en- 
force the  delivery  of  an  attorney's  bill  of  costs,  iu 
order  that  the  client  may  satiitfy  himself  of  the 
amount,  and  have  an  opportunity  of  seeing  whether 
be  has  been  properly  credited  for  all  monies  received. 
Th4  point  never  decided  on  argument. — A  rule  was 
made  absolute  for  the  delivery  of  a  bill  of  costs  against 
an  attorney,  Eiparte  Archer,  Ex.  I.  107.  See 
Clarkson  v.  Parker,  7  Dowl.  87. 

(pp)  The  Coart  of  Chancery  has  the  power  to 
refer  the  bill  of  costs  of  a  London  solicitor  who  has 
acted  aa  a^ent  for  a  conotry  solicitor  for  taxation. 
Exparte  Board,  M.  R.  III.  340.  On  appeal  L.  C. 
did  not  decide  die  point,  ante.  III,  391 .  See  Janet  v. 
Raberu,  8  Sim.  397.    Exparte  Wood,  M.  R.  IV.  7. 

(fq)  To  enable  a  court  of  law  to  order  an  attor- 
nejf  to  deliver  his  bill  of  costs,  it  is  imperativelv  re- 
quisite that  some  portion  (however  small)  of  thebusi- 
nesa  in  respect  of  which  such  bill  is  required,  should 
be  done  in  the  court  in  which  an  application  to  order 
tucb  deliveiT  is  made,  and  the  aiBdavits  upon  which 
the  application  is  founded,  must  be  entitled  in  the 
cause.  The  court  has  jurisdiction  for  the  purpose. 
Erpmrte  Lard  Cardrou  re  Hodgton,  and  Burton,  Ex. 
III.  410,  (8.) 

(rr)  Rule  that  an  attorney  cannot  oppose  the 
discharge  of  an  insolvent  debtor  in  respect  of  a  bill  of 
coats  not  delivered  before  the  hearing.  Re  Wm  SehuUi, 
Ins.  Deb.  C.  IIL  72. 

(m)  An  asaumpsit  for  work  and  labour  as  an 
attorney,  the  defendants  pleaded  in  abatement  and 
alleged  that  the  promise  waa  made  by  them  jointly 
with  otbera,  on  which  point  issue  was  joined.  It  was 
proved  that  some  of  the  contracts  on  which  the  action 
waa  founded,  were  made  by  the  defendants  alone,  but 
otben  jointly  with  other  persons :  held,  that  the  plea 
was  not  made  out ;  that  the  plaintiff  was  not  bound 
to  new  assign,  and  that  inasmuch  as  the  plea  was 
indivisible,  the  plaintiff  was  entitled  to  recover  the 
whole  demand.    HUl  v.  White,  C.  P.  III.  104.    . 

(fl)  An  attorney  cannot  maintain  an  action 
against  his  client  for  the  costs  of  a  former  action  in- 
curred after  a  positive  revocation  of  the  retainer,  and 
Dotioe  not  to  proceed  therewith  have  been  given. 
Brigrt  V.  Glover,  C.  P.  III.  121.  (See  Marke  v. 
Bttfftmm  (kk),  and  Jomee  v.  Uugket  {kk),  mpra. 

(««)  Where  an  order  was  made  for  nayment  of 
ooata  within  a  limited  time  after  taxadon,  the  proceed- 
lags  taken  under  that  oidet  were  hdd  irregular^  be- 
eauae  it  was  not  served  upon  the  client  before  the 
expiration  of  the  time  specified  in  tbe  order,  for  pay- 
ment.   Dmjield  v.  Eimae^  L.  C.  IV.  21. 

(tv)  On  the  death  of  an  ataomey  his  execntore 
delivoed  a  bill  of  coata  doe  to  him  aa  attorney  for  the 
lessor  of  a  nlaintiff  in  an  action  of  ^ectmeat,  and  a 
jndge*a  oider  was  oblainad  lafeiiiug  it  to  the  master 
lor  taxation:  held,  that  the  bill  was  not  taxable,  and 
that  the  judge  had  therefore  no  power  so  to  refer  it. 
Daed.Sabme  v.  Sabine,  B  C.  IV.  89.  See  Madde- 
ford  ▼.  JiutwidlE,  3  Mylne  &  Cr.  423. 

(ww)  Upon  diechai^ing  the  original  attoniey  in 
a  cause,  and  substitating  another  m  his  stead,  the 
foraMr  b  not  booad  upon  tamler  and  pegment  by  a 
third  peraoD  of  his  bill  of  oosti,  as  taxed  by  the 


to  deliver  up  the  deedi  and  other  writiags  in  laiai» 
tody  befongiog  to  his  client,  to  sach  thiid  pom,  api 
his  nraple  demand  umoioeompeaned  h^  « islMr  ^  ifiv> 
n«y.  The  rale  in  sach  eases  is.  tint  a  thiid  pi^ 
may  make  the  demand  upon  the  asiheri^of  a  Icns^ 
sttorney  only,  a  copy  ot  which  mast  be  terved  vri 
the  demand,  and  the  oriffinal  prodaoed.  Hee  L  Bek- 
man  v.  Hickman,  C.  P.  IV.  280. 

(xt)  In  1837,  the  widow  and  executrix  of  i,  i 
solicitor,  filed  a  bill  against  the  executrix  of  B.  for  6e 
recovery  of  a  bill  of  costs  duo  to  A  for  tenrkci  r&- 
dered  to  B,  from  1826  to  1830.  Tbe  statute  of  linu- 
tations  was  pleaded  in  answer  to  the  biU,  bat  at  tk 
time  of  the  filing  it,  the  law  on  the  subject  wai  sader 
the  circumstances  doubtful,  in  conaeqoeoce  of  m 
decision  of  Lord  Brougham  in  Jeme$  v.  Seeti.  Tke 
law  being  subsequently  settled  against  the  plaisttf. 
the  defence  became  good.  Tbe  defendant  bad  il« 
set  up  as  a  defence  the  non-applicaiioQof  stoBS 
money  which  A  received  for  the  benefit  of  B,  be 
failed  to  prove  thb  defence.  Tbe  L.  C.  dismisaediiit 
bill,  but  without  costs  as  regarded  the  false  dcfeaa 
Field  V.  Churchill,  L.  C.  IV.  411.  5m  Jenes  t.  bea: 
D.  P.  4  CI.  &  Fin.  382. 

6.  MiacsLLAifious. 

(yy J  lien.  A  solicitor  cannot  retain  deidi  d^ 
posited  in  his  custody,  and  on  which  he  has  •  liea  v 
cosu,  unless  they  belong  to  the  person  wbo  emfktd 
him.  Distinction  in  these  cases  between  deHh  be- 
longing to  the  party  wbo  employs  tbe  soliciiBr,  isd 
declds  belonging  to  snother  party.  A  solicitor  as* 
not  have  a  lien  upon  anything  to  which  otbcr  partia 
beside  his  clients  sre  entitled.  Hkki  v.  Kett,  M.  K- 
III.  24. 

(u)  The  Court  of  Queen  s  Bench  has  do  n» 
mmrf  Juriidietwn  over  the  atlomies  la  eospel  ilss 
to  deliver'up  mortgage  securities  upon  whick  tber  bm 
s  lien,  although  improperly  or  irrcsuhriy  ektunei 
Riting  T.  Dolphin,  B.  C.  IU.  310. 

{aaa)  If  a  solicitor  withdraw  hioMelf  fnm  tbe  coe- 
duct  of  a  suit,  his  client  will  be  allowed  ibefreeae 
of  such  of  the  papen  which  be  (the  solidtor)  bcidis 
are  required  in  the  prosecution  of  |he  soiL  Bst  it  •^ 
be  without  prejudice  to  that  solicitor's  right  of  les 
on  those  papers.  In  tfaia  case  such  use  vat  aiic«^ 
on  the  new  solicitor's  undcnakiug  to  pioMCBoet^ 
auit  with  diligence.     Cane  v.  Martin,  M.  R.  IV.  V^ 

(666)  The  principleis,  that  the  adIidiordaiwcftSK 
lien  should  have  every  sacuoty  not  incoosaneot  «iib  ^ 
progress  of  the  cause,  but  there  will  neiibcr  be  t^ 
same  ease  and  celoity,  nor  as  little  expeoce  ii  cki 
conduct  of  it,  if  the  new  solidtor  is  merely  lo  ba>t  a^ 
cess  to  the  popen,  as  when  they  are  pboed  is  hi 
handa  upon  his  undertakiaa  to  realore  taea  sfWr  ^ 
immediato  purposes  of  ^  nodadioa  haie  beet 
served.    L.  C.  IV.  I56L 

(rcc)  Attornies  petition  of,  to  the  Hsassef  C*- 
m.326. 


Resolutions  in  re  Hov^rd,  id.  314. 

ATTORNEY,  POWER  OF. 
See  BAmusvpTcr,  32. 

ATTORNEY,  WARRANT  OF. 

See  WAuaAirt  or  ^rroajfar.— S»  Assksb  * 
IvsoLVBirr. — ^L^cbxs.  2. 

AUCTIONEERS. 

If  property  which  ap 
by  aactioa  is  aoM  fay  pifate 


AUCTIONEERS— BANKRUPTCY. 


soUeitort,  before  Um  tine  appcrioted  for  the  stie  bv 
aocitoQ  arrives,  tin  anctiooeer,  is,  nereftheless.  eo- 
tiited  to  bw  Qsnal  commission  epon  such  sale,  there 
bc-ing  a  usage  or  costom  io  the  trade  to  that  efleei. 
Raimif  V.  Vertum,  N.  P.  IV.  «49. 

Se€  PuAcricz,  4. 

AVOIDING  CONTRACTS. 
See  CoirraACTS. 

AVOIDING  SERVICE. 
Set  DisraiNOiis,  3. 

AVOWAL  OF  ACCKFTANCE. 
See  Bill  op  Excb amom,  4. 

AW.4RD. 
See  Cosn,  3. 

BAIL. 
See  Debt  Act.  &c.  1  «,  2.— IvsoLTBirr  DenoBt, 
U.-^ Palace  Court. — Sherifp,  1. 

BAIL  BOND. 
See  Bakkevptct,  29*. — Durr.  1. 

BAIL  CASES. 
See  Dkbt,  2. — Ivsoltott  DaBioas,  6  to  10. 

BAIL  EXONERATING. 
See  IiffsoLTEMT  Debtobs,  9. 

BAILEE. 
See  BaiLMBirrs. — Factobb. 

BAILMENTS. 

1.  At  comiDoo  law  the  sheriff  can  only  seise  things 
vbicfa  be  can  sell ;  goods,  therefore,  deposited  bv  A 
nih  B  in  the  waj  of  trade,  and  B  holds  tbea  as  a  lien 
or  work  and  Isboor  bestowed  on  sech  goods,  and  also 
inder  a  special  agreement  as  a  secnritj  for  other 
Dooies,  cannot  be  taken  in  execation  under  a  writ  of 
ieri/acieM  issoed  against  the  bailee.    L^g  w.  Event, 

2.  A  having  obtained  a  horM  for  trial  with  the  view 
kf  purchasing,  employed  B,  an  experienced  penon  to 
DBke  socb  trial.  The  horse  ran  awaj  with  B  and 
vas  killed.  A,  was  held  responsible  for  the  valoe  of 
he  horse.    Lord  Cameys  v.  &«r,  Q.  B.  IV.  90.  108 

See  Cabriebs. — Detinub. — Faciobs. 

BALANCE  SHEET. 
See  BawKBUPicT,  33. 

BALL. 
See  EnrmAnrnvn,  Place  or. 

BALLAST. 
See  Imsveajicb,  3. — Ship. 

BAN^RS. 
1 .  Where bankcis  received  mooBf  from  a  penea,  and 
fter  his  death  paid  it  over  to  the  chief  magistrate  of 
»odoo,  to  whom  the  depoeiior  directed  a  sort  of  tes- 
ameotaiy  writing  disponng  of  part  of  the  money,  and 
ook  bis  receipt  onlj.  They  were  held  liable  to  make 
be  amoant  good  to  the  depesiton*  reprewntatives. 
)€  Bourget  V.  ReiluekUd,  Q.  B.  1,  138. 


2.  The  ezdnsive  privilege  of  the  Bank  of  England  to 
ccept  bills  of  exchange,  having  more  than  six  months 
9  run.  operates  to  render  it  anlawfnl  for  an  English 
oiot  Stock  Bankinf  Company,  ooosistiog  of  more 
ban  six  penons,  to  enter  uto  an  arrangement  with 
foreign  bank  io  pwsmuBoe  of  which  the  latter  drew 
iich  bUIs  apoa  the  mmmager  of  the  Joint  Stock  Bank- 
ig  Company  m  kit  imdkaidmel  eefoaty,  bat  payable 
t  the  coomany's  bank«  whoae  fends  are  made  renon- 
ible  for  the  doe  payment  of  the  bins.    Beothw^Bmik 


of  EngUmd.    Dom.  Proc«  IV.  183.    Ommon  of  die 
Jndges,  fd.  203. 

3.  To  an  action  by  R.  (Manager  of  the  '*  Natboal 
and  Provincial  Bank  of  Eoglaod*')  against  the  maker 
of  a  p-omissory  note  payable  to  soch  ••  manager,"  the 
defendant  pleaded  that  the  plaintiff  was  not  such  ma- 
nager. It  aopeared  that  the  Company  had  varioos 
braochce  in  the  coootry,  frith  a  local  manager  or 
chief  clerk  to  each,  and  at  one  of  which  branch  banks 
the  note  in  question  was  issoed :  held,  that  in  this  r»f 
the  term  *'  manager "  referred  to  and  meant  the 
"  |;n««l"  and  not  the  ••  local  manager."  ReberttoH 
V.  Skemard,  C.  P.  IV.  298. 

See  Dbtikuk. — ^Exxcutobs,  3.— Pabthbbs. 

BANK  OF  ENGLAND. 
The  Governor  and  Company  of  the  Bank  of  Eng- 
hnd  aie  not  liable  to  be  called  upon  to  transfer  stock 
which  had  been  previously  transferred  in  a  f^odoleot 
manner,  and  by  mean«  of  forgeries,  wbere  gross  neg- 
ligence on  the  part  of  the  proprietor  led  them  to  sup- 
pose the  previoos  transfers  to  have  been  regnlar. 
CoUt  V.  Bank  of  England,  Q.  B.  11. 103. 

See  Bavebbs,  2. 

BANKRUPTCY.  ^ 

(a).  Juritdictioneftke  CeurU,  Cemmmhnert,ye, 
(fr).  Pet  tens  liable  to  be  made  Bankmptt, 
(c).  Act  of  BaHknt]Hcy, 
(rf).  Pasting  of  the  Prepertjf  tubtepient  to  tke  Act 

Y  Bankruptcjf,  and  tke  Appeintmemt  and 

Dutiet  of  Attigneet* 
(e).  DAtt  pnoeabU  under  tke  CemmittieH, 
(f).  Partnert  and  Partnertkip  Tranaeetienu 
{g\  Smperteding  and  annuUing  tke  Fiai. 
(a).  Tke  Certijtcate* 
( i).  MiteeHaneous* 

(a)  (l>Tbe  jurisdiction  of  the  Court  of  Review 
upon  petitioo  to  discbsrge  a  bankrupt  from  custody 
wbo  had  been  committed  by  a  country  oommimioner, 
Qmttre.     Eip.  James,  C.  R.  1 .  362. 

(2)  A  commissioner  of  bankrupts  sitting  singly  has 
no  power  to  enforce  an  order  made  by  himself  for  the 
withdrawal  of  a  witness  from  the  court  until  another 
witnem  shall  have  been  examined.  Exp,  Leein, 
C.B.  U.30.    /d.n.75. 

(3)  Oo  appeab  from  the  Court  of  Review,  the  Court 
of  Ciiaocery  has  oo  jurisdiction  upon  facts  which  are 
not  found  by  the  Court  of  Review.  Exp.  Rett,  L.  C. 
IL  101. 


(4)  Orders  of  the  Court  of  Review  are  of  no  eilect 
until  the  great  seal  has  been  affixed  to  them.  £». 
Hurjwr,  L.C.  IV.  187. 

(^)  (6)  A  dentist  who  deals  in  teeth,  and  oeea- 
sionally  purchases  large  quantities  of  them  at  one  time, 
is  a  trader  within  the  nwaning  of  the  bankrupt  laws. 
GUmm  V.  CarreU,  N.P.  II.  186. 

(c)  (6)  A  second  affida\it  against  a  debtor  under 
section  8.  of  the  act  for  abolishing  imprisoamest  for 
debt,(l&2  Vice.  110,)  will  not  be  ordered  to  be 
taken  off  the  file»  because  made  for  the  same  debt  aa 
a  former  affidavit,  if  it  appears  that  such  former  ailu 
davit  b  not  available  by  reason  of  being  made  fiar  aa 
uaeeitain  amount.     £ap.  Rote,  C.  R.  II.  90. 

(7)  If  a  trader  gives  a  biU  of  saleof  the  «Mc  ofbtt 
properly  for  a  pre-existing  debt,  he  thereby  cooMBita am 
actofhankfvpley    £qi.  Irmi,  C. B.  IL  375.   3ee9. 

made  on  the  ^2ad  Asf^, 


8.  An  affiilaiil  oi  debt 
and  a  fiat  issoed  on  tim  29lh 
bf^ffg  snpeneoed  for  want  of 

-  ontfaeMili  Oct.:  held;  ( 


on  appeal  from  C  K«> 
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BANKRUPTCY. 


that  the  Meoiid  wu  a  food  fiat,  although  it  was  not 
iasaed  until  after  the  expiration  of  two  moathi  from 
the  filing  of  the  a6Sdavit,  in  aa  much  at  the  act  of 
bankruptcy  was  complete  on  the  iMoing  of  the  firatfiat. 
Exp.  Parkar,  L.  C.  III.  165. 

(9)  An  assignment  of  a  trader's  efiects  snfiicient  to 
constitute  an  act  of  bankniptcy  must  be  an  assign- 
ment of  all  his  efiects,  and  not  of  a  part  only.  Exp, 
Jamn  Hoore,  Bankr.  C.  IV.  348.    See  (7),  (34). 

( 10)  Act  of  Bankruptcy  under  1  £c  2  Vic.  c.  1 10.  s.  8. 
Affidarit  of  debt  and  subsequent  default :  objections 
to  the  afiidavit,  that  it  was  not  made  before  the  proper 
oflBcer,  nor  made  by  the  proper  party,  and  not  filed  in 
the  proper  place.     Fiat  annulleo.     Be  Hall,  I.  92. 

(d)  ( 1 1 )  O,  the  owner  of  a  vessel  trading  to  the  East 
Indies,  called  *'  the  B,"  engaged  D  as  her  captain  for 
the  voyage ;  D  being  in  embarrassed  circumstances 
went  ashore  at  Algoa  Bay,  leavin?  F  the  first  mate  in 
command,  and  whom  he  afterwards  by  writing  desired 
to  take  charge  of  the  vessel  for  O.  D  also  wrote  to 
the  latter,  stating  that  he  had  handed  the  cabin  furni- 
ture over  to  him  in  discharge  of  a  debt  he  owed  him. 
Upon  receiving  this  letter,  O  wrote  to  F  instructing 
him  to  keep  possession  of  the  furniture,  &c.  for  him. 
On  the  ship's  arrival  at  London  on  the  6tb  December, 
O  took  possession  of  the  ^oods.  Two  days  previously 
to  this,  nowever,  D  committed  an  act  of  bankruptcy,  on 
which  a  fiat  issued  on  the  6th  December.  The  assiv. 
nees  of  D  claimed  the  goods :  bnt  it  waa  held,  that 
while  the  goods  were  in  F's  possession,  he  held  them 
as  0*s  agent,  and  therefore  that  O,  through  F,  had 
possession  of  the  goods  before  the  act  of  bankruptcy 
was  committed,  and  was  entitled  to  detain  them  from 
the  assignees.     Belcher  v.  Oldfield^  C.  P.  III.  71. 

(11a)  Whether  common  house  fixtures  are  goods 
and  chattels  within  the  order  and  disposition  of  a 
bankrupt  so  as  to  vest  them  in  his  assignees  under  the 
7*2d  sect,  of  the  bankrupt  act,  or  whether  they  pass  to 
an  equitable  mortgagee.  Kxp,  King,  re  WaUh,  C*  R. 
IV.  206.  Quaere  1    See  Id.  290.  308. 323. 

(116)  A  fiat  bore  date  on  the  4th  May,  and  the 
docket  thereupon  was  struck  on  the  same,  day,  but  waa 
not  delivered  to  the  solicitor  to  the  commission  until 
the  6ih  of  the  same  month  :  held,  that  from  the  time 
the  great  seal  was  applied  to  the  fiat,  the  bankrupt's 
property  was  bound  by  it.  That "  suing  out  a  com- 
mission" was  the  '*  application"  for  it,  and  that  the 
fixing  the  great  seal  is  the  "  issuing"  of  it.  Tliere- 
fore  where  a  declaratiou  of  insolvency  was  filed  on  the 
9th  March,  a  fiat  and  docket  dated  and  struck  as 
alMve-menlioned,  though  not  delivered  till  the  6th 
May,  was  held  good.    Erp.  Rowe,  L.  C.  III.  21. 

12.  It  is  optional  in  an  official  assignee  to  allow  the 
nae  of  his  name  in  an  action  before  he  receives  a  sof- 
ficient  indemnity.     Eap.  Franks,  C.  R.  IV.  362. 

(e)  See  infra,  F. 

(13)  A  promissory  note  for  barrister's  fees,  marked 
by  a  solicitor  and  chained  to  his  client  is  provable  bv  a 
barrister  against  the  solicitor's  estate  on  nis  becoming 
bankrupt.    Exp.  Helder  and  Co.,  Bankr.  C  II.  376. 

(14)  A  craditor's  assignee,  elaiming  by  assignment, 
may  prove  the  assigned  debt  against  the  bankrupt's 
estate,  to  the  amount  appearing  on  the  baakrupt*s 
books,  without  the  concurrence  of  his  assignor.  Aap. 
Ckambert,  Bankr.  C.  Hi.  105. 

(15)  Where  a  trader  became  bankrupt,  who  up- 
wards of  six  years  ansarior  to  hie  bankruptey,  agrees 
to  pay  his  bankers,  aa  well  as  bis  other  eieditova*  a 
oomposition  of  6«.  in  the  ponad,  whieh  the  baaken 
agmad  to  accept,  and  on  myment  of  part  of  the  coan- 
positioo,  gare  aa  ttodertaung  to  leleaae  him  from  the 
whole  dabt^  on  payment  of  tb»  full  amount  pf  the  com- 
Dpigtioni  but  DO  uirther  Myment  inaa  made  until  aAer 
their  bankruptcy,  when,  after  a  Qomspondence  on  the 


part  of  the  bankers'  aaatgoaca  aad  the  biiikiim  a 
which  the  original  debt  wee  leferied  to  sad  vim* 
lodged,  the  bankrapt  sent  a  cbei^  for  100<.,sad  isiia 
form  of  a  receipt  he  sent  with  it,  the  oompostiDSfa 
referred  to  as  then  subsisttDj^,  batthesssii^DeB^ 
clined  to  adopt  that  form  of  receipt:  held,  rkank 
whole  of  the  composition  was  not  paid  htHm  ii 
bankruptcy^  the  orieioal  debt  was  revived,  ssd  ecu 
be  proved  under  the  fiat  £ip.  Wetkertptm^d 
IV.  268.  See  £sp.  BetmMU,  Rete  v.  Rm,  Asa 
332  ;  MaeketitU  v.  Maekenxie,  16  Ves.  J.  37i;  ^ 
well  V.  Miiften,  1  Vern.  210  ;  Boaii^t  v.  Soviet. 
3  Camp.  175 ;  Avttey  v.  Marden,  1  N.  R.  liil 
Smith,  426;  Steinman  ▼.  Magnus,  11  Esa,m! 
Camp.  124.  3  Western's  Cooveyanciag.  181  o/»; 

(16)  An  allegation,  in  a  petition,  rtist  pitufgt  t 
debt  had  been  received  on  a  defective  depoofaos  a 
immaterial,  and  no  creditor  has  a  risht  lofsy&oee- 
missioner  admitted  a  proof  on  defiectue  evidew,  es- 
less  he  succeeds  in  n^tiving  the  right  to  pnm.  £c 
Marstnn,  C.  R.  111.  136. 

(17)  Proof  against  a  benkrapt's  estate,  by  bi!» 
trustees,  for  the  amount  of  trust  monies  applied  by  &■ 
bankrupt  to  his  own  benefit,  cannot  be  made  vitkct 
an  order  from  the  court  above.  Bsp.  Clarke,  Bei^- 
C.  I.  334. 

F.  (18)  On  a  dissolution  of  partnership  bet««ra  A 
and  B,  it  was  agreed  that  fi  should  take  the  Mt^ 
the  property  and  guarantee  the  payment  of  ostsuaii- 
ing  debts:  held,  that  on  the  bankraptcy  of  B.iddit 
due  to  A,  contracted  during  the  pertoenhip,  aagbtk 
proved  under  the  fiat  against  B's  separate  estate,  l^' 
Jones,  C.  R.  U.  44. 

(19)  Two  partners,  A  and  B,  dissolved  psrtaRsI^. 
and  the  concern  was  then  carried  on  by  B  alooe,  »^ 
was  to  give  a  warrant  of  attorney  with  Judg1Deatthe^ 
on  to  A,  for  the  amount  which  his  share  of  ibcuijci. 
&c.  was  valued  at,  payable  bv  instalmeots.  Bexn 
the  whole  of  the  sum  aue  to  A  was  paid,  B  bco» 
bankrupt,  leaving  some  of  the  ptrtoenhip  dfite  e> 
paid.  A  claimed  to  prove  for  his  balance  agiisdEi 
leparate  estate.  The  ouietanding  joint  cieditcn  vet 
cognisant  of  the  arrangement  toweeo  tb«  pvtsA 
and  seemed  to  assent  to  it,  though  one  of  tbea  ^  > 
joint  judgment  on  which  he  had  acted  svbsetiaeatii 
the  arrangement :  held,  that  these  drconstascora 
sufiicient  to  take  the  case  out  of  the  rule  is  ta^* 
ruptcy  "  that  a  retired  partner  cannot  prove  vpi'^ 
the  separate  estate  of  his  former  partner,  if  soy  (^'* 
for  which  he  was  jointly  liable  remaia  aBpaid."  ^ 
Rolf,  C.  B.  U.  344. 

(20)  A  member  ef  aoopartneiahip  agreed  ^^ ' 
other  members  thereof  to  retire  from  the  coaoerD.  w 
leave  all  the  partnership  property  to  the  cotaasi^ 
partners,  on  condition   of  their  discharging  aH  ^ 
partnership  debts,  indndiov  a  large  one  doe  lo  (^* 
hankers.     The  bankers  aigoed  a  nenocaodsa  tf* 
ceding  to  such  agreement  so  Iv  as  it  ooacwned  tkc- 
bttt  afterwards  took  pfootedinga  oader  1  &  2  Vk. c. Il«^ 
to  declare  ail  the  partnen  bankrupts  oa  aorwst  itf  ^ 
debt  due  to  them.    The  retiring  partaei  spfdni  i" 
an  injunetion  to  restrain  the  bankcfs  fiem  o^^J^^ 
proceedings  to  obtain  such  fiat  agsiatt  bia.  *^ 
was  granted  as  prayed .   Attwaod  v.  Btuh,  U.  ^  ^''^ 
153. 

(21)  Bankruptcy  does  not  aftct  the  idesiily J^  > 
partnership  established  under  the  miat  Uset  buu| 
Act,  7  G.  4.  e.  46.  Krp.  Marstaei,  C.  It  IH.  !)<•      i 

(g)  (22)  A  fiat  will  be  aopcfwbd  ^W^^^JZ  1 
been  concerted  by  the  banLmpt  and  twaw*"J^ 
fraudulent  purposes  coodociH  ta  Ui  ewa  fttfAj* 
the  defeat  of  an  ef ecnlioa  by  a  MpMit 


£fp.  GloMT,  C.  R.  IIL  66.    Bit  mi  « 

(23)  After  a  flktbaa  liumwyiiigllllCit^ 
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uder  circamHioioek  wdir  iti  enraime&t  in  brd«  to 
enable  the  pufy.igaiiitt  whom  it  wm  ilfeplly  MMtd 
to  prosecute  to  aetioo  agunst  the  petitioiimg  creditor 
for  socb  isioe.    Exp,  M*y,  Baohr.  C.  III.  56. 

(24)  Ad  order  of  the  Court  of  Review  is  of  oo 
eflect  u.Qtil  the  great  eetl  if  affiled  thereto ;  and  the 
Lord  Chancellor  therefore  decUoed  to  alter  the  dai»  of 
an  order  anouUioff  a  fiat  proiMmiicod  by  that  Covt  on 
the  30th  May,  which  could  not  be  obtained  from  the 
office  in  order  to  pmciire  hit  lovdship'a  ngnataie  «otil 
the  1st  of  Jane,  when  it  reached  baa  lordship  for  that 
purpose.     Exp.  Harper,  L.  C.  IV.  187. 

<25)  Where  a  fiat  appears  to  have  been  issoed  at 
tbe  iostanoe  of  a  bookropt  to  deleat  an  esecotion  by  a 
judgment  creditor,  tho  cooit  will  aonnl  it.  JEip. 
Monroe,  C.  R.  IV.  283.    S«6  22  Slip. 

(36)  A  banhmt>t's  right  to  a  sopaaedeas,  after  he 
has  obtained  bis  creditor's  assent  thereto,  is  noHeo^ 
diiiooed  on  payne&t  of  costs.  Exp,  Gretn,  C.  B.  I V^ 
110. 

(k)  (27)  The  court  will  not  on  netitioa  stav  a 
bsnkrapt's  cartificatB  nntil  the  master  has  reported  oil 
the  Mate  of  the  aoeoants.  The  allowaooe  of  dM  oop' 
ttficate  is  a  matter  within  the  diaerelion  of  the  comt, 
tod  it  will  not  Interfere  tiolett  miwondnet  can  be 
fiurly  impaled  to  the  hankmpt.  £»•  8tack»m,  C.  R, 
1. 329.  IT  r 

(28)  An  objection  to  a  jpetitioo  because  it  only 
asked  that  the  ceitiScafe  night  be  sUyed,  withoet 
tiJeging  that  it  had  been  assoed  and  ellowed  by  the 
proper  anthorito,  will  iwt  be  allowed,    id. 

(29)  A  bankrupt,  after  obtaining  hiacerdficate,  re* 
mains  liable  upon  a  geaiaitee  giten  by  him  before  Ids 
baoknipicy,  saeb  gnarantee  notheingprevcabia  under 
the  fiat.    Lane  y.  BurghM,  N.  P.  I V.  206.  234. 

(i)  (29*)  The  comroiasioners  of  the  Court  of  Bank* 
r«ptcy  will  not  certify  their  api^rOval  of  a  baokruxftcy 
ball  bond,  where  ile  paiticulars  are  laid  before  tneu 
but  the  bond  and  an  aAdavit  of  its  execviion,  if  none 
of  the  parties  Sf  peer,  and  no  evidenee  ia  given  of  the 
sufficiency  of  tkesoretles,  or  of  the  ere&ors  having 
been  served  with  notioe  of  the  debtor's  intention  to 
tender  the  bond.    Exp.  Cathie,  Baakr.  C.  1. 16ft.     . 

(30)  The  word  "  wltneu,"  is  a  seffieieot  ettealstioa 
to  a  petition  within  the  Order  of  L.  C.  Eiden*  made  ia 
1809.   £xp.  Aochm,  C.  R.  1. 329« 

31.  Bankruptcy  excludes  a  hoabaad  from  joining 
lis  wife  in  the  exercise  of  a  joint  power  of  appoiatt 
loeot.  Hole  v.  fscocr.  L.  C.  1.  71.  Bat  see  Jona 
Winwood,  Vol.  T.  360. 

(32)  Poweia  of  attorney  reUtiag  solely  to  matteii 
Q  bankiupiey  leqalia  ao  stamp.  £sp.  Dmoit,  C.  R. 
1,75. 

(33)  A  bankrupt  who  kept  no  books,  end  who  waa 
loable  to  produce  voacheis  of  any  kind  to  support  his 
>alaQce  sheet,  was  not  allowed  to  peas  his  last  exami* 
latioo.    Exp.  WiUiami,  Bankr.  C.  II.  312. 

(34)  Where  an  act  of  bankruptcy  is  founded  on  an 
iffidavit  of  debt  under  stat.  1&2  Vic  c.  110.  s.8. 
nd  the  neglect  of  the  debtor  to  pay  or  sslfcle  for  each 
lebt  within  21  days,  the  fiat  may  be  issued  on  the 
letitioo  of  any  creditor,  and  not  necessarily  by  the 
reditor  filing  the  affidavit,  to  the  exclosion  of  all  his 
o-creditors.     JSxp.  Parker^  L.  C.  III.  165. 

(35)  Where  it. would  be  an  inoonvenienee  and  'in- 
reased  expense  to  a  great  majority  of  cre£tara  if  a 
at  was  worked  at  the  -ptaoeof  the  bankrupt's  nn^ 
eoce,  the  court  tvill  allov^  iCa  redieval  to  some  other 
Uce  more  eoavenieat  and  lessexpeaiive.  ilnoB.L.  C. 
U.  262. 

(36)  Billr  of  eaehange  amounting  to  6231.  were 
rawn  by  A,  and  accepted  by  B  for  A's  aecommo- 
iation.  Thegr  were  then  deposited  with  A's  bankers 
» secure  a  mtiog  balaaoel    Oa  A's  becoming  bank*' 


raptvtbe  beakers  proved  a  debt  ef  75801.  asaiost  hii 
estate  (of  which  dek  the  amount  of  thoie  bUb  fomed 
part),  and  they  subseqoenCiy  received  a  dividend  of  Is* 
10  the  pound  oa  the  whole  amounft  of  theirdebt  B 
aAitwatt^  paid  the  .bills:  held,  (teversiBg  a  dedsioa 
of  the  Court  of  Reviow,)  that  B  waa  entitled  40  h«ve 
8u<;h  dividend  on  the  value  ef  the  hills  peid  to  him  by 
the  bankers,  and  also  to  rooelve  all  future  dividenda 
thereon.    Exp,  Holmes,  Re  Garner,  L.  C.  IV.  67. 

(37)  A  penoo  attending  the  court  as  the  husband  ef 
a  petiikmer,  is  privileged  from  arrest.  £sp.  Brittem, 
C.  R.  IV.  235. 

BANKRUPTCY,  COURT  OFJ  PRACTISING 

IN. 

5m  Attorkiis,  k. — ApponrrMXNT,  Powxa  at,  — 

HUBBAITD     AWD    WiFE,    4/. JoiKT    StOCK 

Com PANixs,  21.25. — Mortoaoc  ako  Mort- 
OAOces,  1. — pRActicE,  4. — Trovsr. 

BANKRUPTCY.  SWEARING    AFFIDAVITS 
IN.  UNDER  1  5c  2  Vic.  c.  110. 

OskURVATlGNb  or  THE  CoMMISSIONSaS  UPOW,  L  8. 

BARGE. 
See  Warranty. 

BARON  AND  FEME. 
See  Hu^aAJin  and  Wifst— Sivaratx  Usx. 

BAR  TO  RELIEF. 
5m  Ssttlxiibnt,  3. 

BARRISTERS'  FEES. 
5m  Banxroptcv.  IS.^Practics,  1. 

BASTARDY. 
A  reputed  father  of  a  bastard  child  bom  some  time 
before  the  jpaanng  of  the  poor  law  amendment  adt,  is 
not  liable  after  the  passing  thereof  to  pay  for  the  main- 
tenance of  the  child  if  no  order  of  affiliation  was 
made.     Slack  v.  WelU,  Sher.  Court,  II.  361. 

BELIEF.  . 

A  defendant  cannot  file  an  affidavit  ia  oppositioa  to 
a  plaintiff's  affidavit  pledged  to  belief,  becaaae  although 
the  defendant  may  dispbuM  by  affidavit  the  tiuth  of 
the  fact  sworn  to,  yet  he  cannot  by  any  affidavit  dis- 
place the  truth  of  bis  oppoaent*s  averoreat  that  be  be- 
lieved the  fiMt    AdtUe  v.  CampbeU,  R.  C.  IIL 163. 

5m  Bill,  Aumnmv^^  U 

BELIEF,  IN  A  FUTURE  STATE. 

5m  Insolvent  Dasroas,  21. 

BENEFIT  LOAN  SOCIETIES. 

Where  an  associatiou  raised  funds  by  contrihntion, 
portions  of  which  were  a|Teed  to  he  advanced  to  the 
meoiben  upon  certain  conditions,  viz.  the  portions  to  be 
sdvanced  were  put  up  hy  auction  and  lent  to  the  highest 
Mdder  who  wo  to  pay  five  per  cent,  interest  in  addS- 
tien  to  the  sum  Md :  s  verdict  was  given  that  such 
advance  was  a  partnership  transaction,  and  not  a 
icheme  w  lend  money  at  usurious  interest.  Silver  t. 
Bami,  N.  P.  IL  262.  A  motiott  wu  afterwards^ 
to>et  this  verdict  aside,  and  for  a  new  trial,  hoi  i 
C.  P.  M.  T.  1839. 

BEQUEST. 

1.  Where  a  testator  bequeathed  ptoparty  "aa  •■« 
at  his  wife's  decease  for  bis  wmewgetAinm  -T  u 
wss  held  that  the  issue  of  children  wis  4ed  m  the 
mother's  Ufeiime  were  not  included.  Ww^ammik  v. 
ff  W,  M.  R.  I.  406. 

2.  Residuary. — A  teaUtor, 
aum  sufficient  to  produce  ao 
directed  that  the  prineipat 

rto  hiss 


death  be  paid  over 
they  attained  the  age  ef  l4 
them  the  rsiidifs  of  his 
daughter  died  uadtf  teiiiudf  ' 
it  to  be  divided  betw«ge  Inr 
aseieetitofi,  #fl#^ 
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teitttor*s  eBSscts;  The  children  died  under  twenty* 
one :  heldt  thai  the  priodptl  money  prodociDg  the 
anooity  went  to  the  next  of  hd,  and  that  the  ezecator 
who  had  renoonced  was  not  entitled  to  a  share  of  the 
residne.  Barber  ▼.  Bather,  L.  C.  on  appeal,  I.  41. 
•  3.  Where  a  testator  directed  trustees  after,  and 
in  case  of  the  death  of  his  daaghler  withoat  issue,  to 
assign  the  residue  of  his  personal  estate,  '*  unto  the 
nearest  of  kin. of  his  own  family  for  ever:*'  it  was 
lield,  (confirming  a  decree  of  the  court  below,)  that, 
as  circumstanoes  shewed  that  these  words  referred  to 
the  nearest  of  kin  of  the  testator  at  the  daughter's  de- 
cease*  the  nearest  of  kin  both  of  the  testator  himself 
and  of  his  daughter  at  her  decease  was  entitled  to  the 
fund.    CUq^Um  t.  Bulwer,  L.  C.  IV.  75. 

4.  A  bequest  to  trustees  to  be  enjoyed  by  the 
person  in  possession  of  oiher  property  until  a  tenant 
10  tail  of  the  age  of  twenty-one  years  shall  be  in  the 
possesuon  of  such  property,  and  then  to  go  and  belong 
to  such  tenant  in  tail,  is  void  for  remoteness.  Ibbotion 
▼.  JbbottoH,  IV.  106.  M.  R.afiBrmed  on  appeal,  L.C. 
V.  372. 

5.  To  a  woman  surviving  her  husband  and  she 
dying  unmarried.    See  Legacy,  3. 

See  Cousins  GsaifAif. — Dbvxsb,  1,  2»  4,  5. — 
Legacy.  —  LmiTATioif. — Sbp abate  Use,  3, 
4,6. 

BEQUEST,  CONTINGENT. 
5m  Legacy,  3, 4. 

BEQUEST,  SPECIFIC. 
5m  Legacy,  2. 

BILL,  AMENDING. 

1.  A  bill  cannot  be  amended  after  replication  upon 
affidavits  which  are  not  positive  or  pledged  to  belief. 
AddU  V.  Campbell,  B.C.,  IIL  163. 

2.  It  is  always  a  matter  of  discretion  in  the  court 
to  grant  leave  to  amend  a  bill  after  demurrer.  Herit 
V.  Retfia,  L.C.  III.  391. 

3.  A  plaintiff  may  |amend  his  bill  by  an  order  of 
course  before  answer,  and  without  prejudice  to  a 
common  iojunctioo.  Ferrand  v.  Hamer,  L.C.  I. 
118.  137. 

4.  In  a  caie  where  extensive  inquiries  were  ren- 
dered necessary  by  tiie  answers,  and  the  plaintifTs 
solicitor  could  not  complete  them  so  as  to  move  to 
amend  .his  biU  before  the  time  allowed  by  the  rules  of 
court  for  so  doing  had.  expired,  but  permitted  as  little 
delay  to  take  place  as  possible,  the  court  granted  leave 
to  amend  on  payment  of  costs  notwithstanding  those 
roles.     Wilford  v.  BeU,  M.  R.  IV.  428. 

5.  If  an  order  to  amend  is  made  upon  slating 
amendments  to  shew  their  materiality,  and  if  excep- 
lions  are  allowed  to  the  answer  to  those  amendments 
lendering  it  necessary  to  make  further  ameodmeots, 
ttie  party  seeking,  to  amend  must  show  such  further 
amendments  to  have  become  neoeasaiy  by  the  setting 
forth  of  new  facts  in  such  answer.  DUon  ▼.  5fuw- 
baU,  Ex.  Eq.  l^SS. 

See  LAcaaa. 

BILL,  ANSWER  TO  AMENDED. 
Sm  Answeb  to  Btlt. 

BILL  IN  CHANCERY. 
A  plaintiff  has  a  right  to  have  his  bill  dismissed  on 
payment  of  costs.    CurtU  v.  Lloyd,  L.  C.  I,  162. 
5m  Crsdxtob's  Bill. — iNJUMrnoN. — Pbacticx, 
(Equity,  B,) 

BILL  OF  COSTS. 
See  AnoENST,  5* 

BILL  OF  DISCOVERY. 
Sm  Discovery. 

BIXJUSL'QF  £XGHA2iCi£, 

I.  A  biU  «f  jm¥9f^  m»9-fj0^M  diMNiiitimied 


stamp  is  invalid,  and  the  amount  thenof  ttuotbtK' 
covered.    Abraham  v.  Shnner,  N.  P.  1. 119. 

2.  An  acceptor  of  a  bill  of  exchange,  wtidt  va 
altered. in  its  acceptance  by  being  made  ^^bksi 
certain  place,  but  without  his  knowledge,  is  sot  liib 
for  the  amount.     Calvert  ▼•  Baker,  £i.  L 106. 

3.  The  figures  in  the  margin  of  a  bill  of  eidiifi 
are  controlled  by  the  words  written  in  the  bodj  of  t 
—and  parol  evidence  will  not  be  admitted  to  ibvb 
what  amount  the  parties  tbeoMelves  hsd  treiied  it. 
although  the  stamp  was  for  the  larger  sum.  Semif- 
ton  V.  Hiper,  C.  P.  II.  58.  • 

4.  An  aooepladce  of  a  bill  of  exchaage,  «iin> 
by  a  third  party,  hot  sabseqoently  avowed  bj  te 
acceptor,  was  ruled  to  be  a  auffieienl  aoeepim 
An$eU  V.  Andrew,  N.  P.  II.  89. 

5.  In  an  action  by  A  against  B  oa  two  biOiof 
exdiange,  a  plea  of  tender  was  held  iappwted  ^ 
proof,  that  B's  shop-boy  enquired  of  As  littrMr 
what  was  due  for  principal  ami  ioterest  oo  the  biUt. 
at  the  same  time  suting  that  he  had  oiden  to  to^ 
the  amount,  which  the  attorney  said  wouM  Botbel^ 
cepted  unless  a  disputed  shop  aoooant  wst  lettW  a 
required  by  A.  Tms  question  the  shop  hoy  deeiiaid 
entering  into,  but  said,  *'  Here  are  150  eoveri^:  i^ 
you  won't  tell  me  what  is  due  to  the  plsiatiff;  riS 
you  take  what  b  due  out  of  this  sumf  asd  pboi 
the  money  in  view,  which  the  attorney  nkei 
Bevaus  v.  Rees,  Ex.  II.  104. 

6.  An  acceptance  of  a  lull  of  exchange,  «R^ 
by  a  third,  penon  by  direction  of  the  mtoded  ac- 
ceptor, is  of  the  same  efl^t  as  if  be  had  vnMaa 
himself,  so  as  to  quash  an  indictment  for  fotgciy  p^ 
fened  against  such  third  penon  by  the  holder  o(  ^ 
bill.  Reg.  V.  Spencer,  Hanta  Saauner  A»bs, 
1839.  II.  199. 

7.  An  action  of  debt  may  be  maintained  tffu^ 
the  immediate  parties  to  a  bill  of  exchange  or  pi^ 
niissory  note,  although  the  words.  "  valoe  noei«w, 
are  not  found  upon  the  inatnimeot.  Heid^  t •  Tn^ 
Ir  atjon  V.  KeighUy,  Q.  B.  III.  408. 

8.  To  an  action  on  a  bttl  of  exehaage.  *  «< 
pleaded  that  before  the  oommencemeat  of  the  »!  t^ 
bill  was  indorsed  by  the  plaintiff  to  some  ptma  u- 
koown  to  the  defendant,  and  who  was  at  tfait  tse 
the  holder  of  the  bilU— the  pUiatiff*s  lephaas. 
which  alleged  that  he  indorsed  the  bill  to  R  K.  ^ 
presented  it  to  defendant  for  payment,  vfaca  ii «« 
diabonoured ;  after  wbicb  the  plaintiff  ^sia  beott 
the  holder  thereof  and  entitled  to  aae  theitaaii* 
concluding  with  a  special  treverse  of  the  alleg^ ' 
an  unknown  person's  being  holder  of  the  biD,  "* 
held  bad,  as  offering  a  traverse  of  aa  ivmsttfalff' 
comstance.    PhUlipt  v.  May,  Ex.  IV.  143. 

9.  The  proper  answer  to  anch  a  plea  voald  ki« 
been  to  reply  that  the  penon  in  ^  said  pla  «- 
luded  to  was  not  the  holder  of  the  bill  mi^«<^ 
Id. 

BILL  OF  EXCHANGE,  FOREIGN. 
See  BANxxns^  2. 

HOLDER  OF. 

See  Bills  of  Exchangx,  8. 

NOTICES  OF  DISHONOUR. 

10.  A  notification  whereby  "Ur.  SitAnd^* 
P  that  B'a  aoceptanoe  waa  not  paid— as  iadooff^ 
P  was  therefore  called  upon  to  pay  the  aiony>J^ 
was  expected  immediately,"  waa  odd  aa  iii**' 
notice  of  dishononr  to  the  indonar  of  a  liifl  *  "' 
change.    Strange  v.  Pnee,  Q.  B.  II.  40. 

II.. But  "  I  b^  to tnforaa  f^f^Mx-^j^ 
oept^ooe  for  —  dmwa  wd  indoaaityjl''*? 
Jiihr  1.  haa  ^>^F«MBtodJotJi|P^*^^^ 
tod  now  femaiaa  anpMd»    «  4  fWl  !■■*  * 


BILL--CHANCERY. 


ir 


hommr  to  tht  dcawer  of  a  bill  of  OKchaiige.  Cook  y. 
^r«»e&,  Q.  B.  IV.  44. 

12.  A  Botios,  '*  This  is  to  Ufonn  you  that  tho  bill  I 
Ux»k  of  joa  for  15/.  2<.  6d,  is  not  took  up.  and  4j.  6d. 
expenoes,  and  the  money  I  most  pay  immedialelvi'' 
^«s  held  by  the  court  not  a  saffiaeot  notice.  Met- 
wanstr  v.  South^,  C.  P.  IV.  44. 

A  DOdoe  that  "  the  bill  for  250<.,  drawn  by  J  F, 
and  accepted  by  C  S,  and  bearing  your  indorsement, 
has  been  presented  for  payment  to  the  acceptor  thereof 
aod  returned  diaboooored,  snd  now  Uni  overdne, 
aod  unpaid  with  me  as  above,  of  which  I  hereby 
gt've  yov  notiee.*'  The  court  held  was  a  sufficient 
notice  to  the  indorser  of  a  bin  of  exchange.  Lswii 
T.  Comport*,  £xch.  IV.  61. 

Soo  Vol.  IV.  65.  for  the  law  on  this  subject,  and  a 
form  of  notice  of  dishonour — by  the  Eotroa. 

Sm,  also,  Bankroptcy,  13,36< — PLaAoitio,  1, 2,3. 

BILL  OF  LADING. 
Soo  Tactoks. 

BILL  OF  SALE. 
Set  BANKavpTCT,  7. 

BISHOP. 
S€o  AifHunr,  1. 

BLANKS. 
Sot  Dasns,  Blani. — Transfer. 

BOARD  AND  LODGING. 
Sot  Intamts,  7. 

BONDS. 
^Isa  Crrditors'  PaioaiTiBa. — Debt,  1. — Trade, 
Restraint  or. 

BOOKS. 
Set  Eyidbrce,  3,  4. 

BOUNDARY  OF  PARISHES. 

Set  SXTTLKMENT  OF  PaUPBBS. 

BRANCH  BANK. 
Set  Barebrs,  3. 

BREACH  OF  CONTRACT. 
Set  Vbroor  ard  Purcbasbr,  3»  5,  7. 

BREACH  OF  COVENANT. 
Stt  AsuoNBES,  Liabilities,  2. 

BREACH  OF  TRUST. 
S«a  Barer VPTCY,  17. — ^Insolvent  Debtobs,  10. 
— Trustebs* 

BROKERS. 
Set  Contracts  by  Ac BNTS. — Siiipping,2. — Stocb 
Bbokbbs. 

BROKERS  (OF  THE  CITY  OF  LONDON.) 
These  brokers  are  bound  to  act  impartially  accord- 
ing to  the  state  of  the  market,  both  for  the  buyer  aod 
the  seller,  and  he  is  not  acting  the  genuine  duty  of  a 
broker  who  allows  himself  to  join  with  the  buyer  to 
induce  the  seller  to  sell  at  a  price  he  knew  was  unjust. 
and  unfair.    Thompoim  y.  Utborne,  Q.  B.  1. 328. 

BUILDING  ACT. 
5m  Lessor  ard  Lessee,  1. 

BURGESS  LIST. 
Set  Municipal  Refobm  Act,  1. 

BUTCHERS'  MEAT,  DISTRESS  OF. 
Ste  Lardlorr  and  Tenant,  4. 

BUYERS,  WANT  OF. 
Stt  Fieri  Facias,  1. 

CANADA. 
Set  Harbas  Corpus. 

CANAL  SHARES. 
5if  Leoacy^  2. 


CANCELLATION. 
See  Will,  11. 

CAPIAS  AD  SATISFACIENDUM. 
See  Shbrifp,  7, 8,  9,  12. 

CAPIAS  UTLAGATUM. 
See  Outlawry,  2. 

CAPIAS,  WRIT  OF. 

1.  An  insolvent  debtor  in  prison  under  a  remand* 
may  be  detained  by  a  writ  of  cspias  without  a  judge's 
summons  snd  order,  when  in  custody  at  the  suit  of, 
a  friendly  creditor,  although  there  may  be  no  pieseut. 
apprehension  of  his  quitting  the  country.     Grocoek  v. 
Welter,  Q.  B.  III.  86. 

2.  &f  JuDoa's  Order,  2. 

CARGO. 
See  Srippivo,  3. 

CARRIERS. 

The  statute  11  Geo.  4,  aod  I  W.  4.  c.  68,  for  the 
protection   of  carriers,  &c.,  does  not  protect  coach, 
propiieiors  who  neglect  to  affix  the  notice  required  by 
that  statute  in  legible  characters  in  their  booking 
offices.     Percival  v.  Home,  C.  P.  IV.  221. 

iSm  Bailmrnts. 

CASE,  ACTION  ON  THE,  WHEN   PROPER 
FORM  OF  ACTION. 
See  MuNuapAL  Reporbi  Act,  2. 

CAUSE,  ENTRY  FOR  HEARING. 
See  Practice,  16. 

CAUSE,  HEARING  OF,  WHEN  STAYED. 
See  Insoltent  Dektobs,  28.  ' 

CAUSE,  PAPERS  IN. 
See  Attornies,  3.  ' 

CAUSE.  STRIKING  OUT  OF  PAPER. 
See  Attornies  {gg)> 

CAUSES  OF  ACTION. 
See  Joint  and  Sbvbbal  Actions. 

CERTIFICATE. 
Sh  Attobnies,  2. — Baneruptcy,   H.^Cosi% 
4,8. 

CERTIORARI. 
See  Inquisition. 

CESTUIS  QUE  TRUST. 

See  Executors,  4.— Husband  ar»  Was.  C — 
Trustees,  3,  5. 

CESTUIS  QUE 
On  the  application  of   the 
charged  with  an  annuity  Cor  li 
affidavit  deposed  as  to  bis 
vioy  who  all  resided  in  the 
dead,  the  court  granted  an 
at  the  parish  cboreh 
wod,  L.  C.  IV.  187. 


See  Jurors  ars  3 


See  RaciOB* 


4a.4a. 
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CHANCEEY— OOLUSlOJr. 


CHANCEEY  NEW  ORDERS. 
Under  1  and  2  Vict  c.  110.    (II.)  78,  91,  137, 
126,139. 

CHANCERY  NEW  FORMS  OF  WRITS. 
IL  165,  170. 

CHARTER  PARTY. 

6,  a  matter  manner,  agreed,  to  freight  the  A  from 
London  to  the  East  Indies,  and  C  guaranteed  the 
performance  of  the  charter  party,  whereby  G  bound 
nimself  to  repair  any  damage  the  ship  might  sustain 
during  the  voyage  :  the  ship  stranded  on  her  return, 
and  received  considerable  damage.  On  arriving  at 
London  she  was  taken  to  a  shipwiight's  yard  and  re- 
paired to  some  extent,  but  whether  by  the  order  of 
G  or  the  owner  did  not  appear.  It  was,  however, 
afterwaids  discovered,  (hat  the  ship  required  greater 
lepairs  than  was  at  first  anticipated,  and  she  was  then 
■old  for  the  purpose  of  breaking  up.  It  was  decided 
that  C  was  liable  npon  the  guarantee  to  the  difference 
between  a  sum  received  from  an  insurance  office^  for 
ih»  dama{«,  and  the  estimated  costs  of  the  required 
repairs,    moshay  v.  Coleman,  N.  P.  IV.  260. 

Set  Shipping,  2. 

CHARTISTS. 

Sm  JUSTZCIS  OP  TBS  PSACB,  3. 

CHATTELS. 
See  Dbvisb,  1,-^bparat£  Use,  4,  6,  6. 

CHILDREN,  SURVIVING. 
Constmction  of  the  teiin  in  a  will.    Wordsworth 
V.  Wood,  M.  R.  1. 406. 

CHILDREN,  ACCESS  TO,  CLOTHES  OF,  &c. 

See  HuaaavD  an9  Wips,  6  a;.F—Iif pants. 

CHILDREN,    WHEN   THE    WORD    ISSUE 
CONSTRUED  TO  MEAN. 
See  LiMTrATiON. 

CHURCH. 
See  Pxw. — ^RicToa. 

CHURCHWARDENS. 

1.  EUetien  of^-ThA  foDowing  mode  of  electing 
cliuTchwaidens  was  held  a  valid  custom  for  that  pur- 
pose, viz.  '*  The  inhabitants  being  assembled  in  the 
veatiy  on  the  day  appointed  for  the  election,  quit  that 
room  apon  the  vicar  taking  the  chair,  and  pslire  into 
the  body  of  the  chnicb»  lapving  ,tbe  churchwardens 
whoae  lem  of  office  is  about  to,  expire  with  the 
chairman  in  the  vestry.  The  churchwardens  then 
proceed  to  the  body  of  the  inhabitants  and  select  two 
of  their  number,  whom  they  sedd  into  the  vestry  in 
their  stead,  ana  having  so  done,  they  tbemsdves 
mingle  with  the  rest  of  the  parishionen.  The  main 
body  still  remaining  in  the  church,  then  send  into 
the  vestry  two  more  persons  as  their  rejiresentatives, 
nd  the  rour  who  thus  join  the  vicar  call  in  two  more. 
The  six  then  deliberate  amongst  themselves^  aod  tip- 
point  the  two  churchwardens  for  the  ensuing  jrear." 
Reg.  V.  Arehdtann  of  Elif,  N.  P.  II.  219. 

A  mandamut  cannot  be  maintained  against  the 
archdeacon  to  compel  his  admitting  a  person  to  the 
office  of  chuTchwaraen  for  the  parish  in  which  such 
a  custom  prevails,  where  he  had  been  elected  in  oppo- 
sition to  it.    Id. 

2.  Piafi«^£/ae(iimo/.—T|ie  proper  place  to  elect 

churchwardens  is  some  convenient  place  within  the 
precincts  of  the  church.  Reg.  v.  Voyly,  CVl.  Q.  B. 
IV.  814. 

8.  Right  to  preside  at  Etectious  nf.— The  recfor 
baa  a  comttoih  hm  ii|^t  ^to  ,maide.over  th(B  election 
of  chnrohwaideos,  becavvip  M  is,. for  ecclesiastical 
porposea,  t^  be^d  of  the  wrish,  and  because  he  is 
gteowneroftheMeMdof^ehnick    iA 

4.  Although  choKhwaid^'  a^  «^p««l  offie«B» 


yet  they  are  so  fiu  eoDBected  with  tMmuM  Mt- 
ters,  that  the  rector  haa  a  right  to  lotMie.    It 

ClRCtJLATlON  OF  NEWSPAPERS.  NOTICB 
BY  MEANS  OF. 
See  Notice. 

CLAY  PITS. 
See  Tenant  por  Lipe. — ^Wasti. 

CLERGYMAN'S  DUTIES. 
See  Mabriagi,  ^. 

CLERKS;  ARTICLED. 
See  ATTORNias. 

CLERK  OF  THE  PEACE. 
See  ArroRNiES.  x. 

CLIENT,  PURCHASE  FROM. 
See  Attornies,  b  b. 

CLOTHES  OF  CHILDREN. 
See  Husband  akd  Wipx,  5  a. 

CLOTHIERS. 
See  WooLLXH  MBBCHAirrs. 

COACHES. 
See  Cabbibbs. — Staob  Coacbis. 

COAL  ACT. 
See  PuiAntivG,  4. 

COAL  MINES. 

1.  A  lessee  of  collieries  is  liable  to  psy  the  k* 
served  rent  thereof,  whether  any  coals  should  or  ihosid 
not  be  obtained  firom  the  pnemises,  in  the  event  rf 
the  mine  proving  a  failure.  PhitUp$  v.  Jmci,  V.  C 
L234.    Appeal  di«mtsaed  with  costs.    L.C.  1^.389. 

2.  The  proprietors  of  coal  miiies  am  hsble  Gar 
damage  done  to  vegetation  in  adjacent  laodt  by  tke 
smoke  and  gas  arising  from  the  waste  or  coal  dsrt, 
which  on  being  thrown  from  the  pit  into  large  bop* 
isither  spontaneously  ignited,  or  wcane  set  fire  to  for  tk 

furpoae  of  being  consnmed.    Athitnon  v.  BtU^  N.P* 
.299. 
On  the  subject  of  coal  and^  other  miaaiv  m  4 

WsSTERH's  COKVBYAMCIItO. 

CO-DEFENDANTS. 
See  Jonrr  avd  sbvbrai.  Acnosa. 

CO-EXECUTORS. 
See  ExBCUTOBs,  10, 11. 

COGNOVIT. 

1.  An  infant  cannot  execute  a  cognovit  so  ss  to 
bind  himself.    Oliver  v.  Woedruffe,  Ex.  L  205. 

2.  It  is  necessary  in  all  cases  that  the  nenoasit- 
testing  the  execution  of  a  cognovit  noder  Uie  1  sad  2 
Vic.  c.  110.  be  some  one  expressly  named  hj  ife 
defendant,  not  being  the  plaintiff*s  attoroey.  ThcR- 
fore  the  provisions  of  the  statute  nrvn  held  apt  te  be 
conformed  with,  where  thie  plaintiirs  atienMy  aoaJii 
the  execution  of  a  cognovit,  and  sabooibed  tbe  ins* 
Ution  as  defendant's  attorney.  Maeem  ▼.  JRMl,  ^ 
in.  299.— An  abestataon  to  a  oognovit  which  ms  a 
ifollows  {vis)  "  Witness,  Geo.  Edwards,  deMuri 
attorney  named  by  him,  and  at|endhig|at  hii  nq^» 
and  omitted  to  state  that  be  aubscribed  as  <"^*^ 
ney,  was  held  an  insufficient  attestatioB  witvi  w 
above  dted  sUtntd— (par  UilUdtle,  J.  in  Pedt^- 
HobbM,  B.  C.  11  Nolr.  1839.) 

See  Warb'aht  of  ArromirmT. 

CO-HABITATION. 
See  Mabbzactb,  1, 

COLLECTObS. 
See  LAvlHtAXa— Poom  Rati. 

coxjaxiuxB. 

See  Coal  Mihxs. 
See  Sbipfiho,  1. 
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COLLUSION. 

Set  Anoixitt,  (Jdt,) 

COBfMERCIAL  CASES. 

Se$  Aosim. — Factobs. 

COMMERCIAL  TRAVELLERS. 
Ste  F»4UDs,  Statvtc  of,  2. 

COMMISSION. 

Stt  AucnoKBiRs. 

COMMISSION  O?   BANKRUPTCY,   SUING 

OUT. 
SeeBAmuvrrcr,  116. 

COMMISSION  OF  LUNACY. 
Ste  LcHATics,  4. 

COMMISSIONERS,  COUNTRY. 
5m  Bakebuptct,  1. 

COMMISSIONERS,  POWER  OF. 

Sa  Id.  2. 

COMMISSIONERS  OF  TAXES. 
Set  Land  Tax. 

COMMITTAL  OF  ASSIGNEE. 
Sethitourmtrt  OuTOMf  4, 

COMMITTAL  FOR  CONTEMPT. 
See  InsoltcktUebtoks,  24. 

COMMITTAL  FOR  WANT  OF  ANSWER. 
Ste  ExscuTOBs. 

COMMITTEES. 
Set  LovATic*,  2. 

COMMON. 
Set  Tbxspam. 

COMMONS,  HOUSE  OF. 
Ste  LzBEi,  2. — SBERirF,  4. 

COMMON  PLEAS,  COURT  OF. 

Set  SeBJBANTS'  PBlYtLECS. 

COMMON,  TENANT  IN. 
Set  Advowwov. 

COMPANIES. 
Set  Inquuitioh. —  Joibt  Stock  Companies. — 

TrABSFEB. — ^VbKDOB  and  PURCHASEB,  b. 

COMPENSATION,  GOVERNMENT. 
Set  Insolvent  Debtoes,  2. 

COMPENSATION  MONEY. 
Set  Mandamob,  I,  3. 

COMPETENCY  OF  WITNESS. 
Stt  Efidxncb,  1, 2. 

COMPOSITION. 
Stt  Insolvent  Debtobs,  22. 

COMPOSITION  CREDITORS. 
Stt  Banxbuptcy,  16,  d  fi. 

CONCERT. 

See  Entebtainmbnt. — Placb  op. 

CONDITION. 
^  DkTiik,  4. 

CONDITION  OF  POUCY. 
See  Covbnant. 

CONDITION  OF  SALE. 
Set  Vkndob  and  FSvbcrabeb,  1. 

CONDONATION  FOR  ADULTERY. 
Set  DowxB. 

CONDUCT  OF  SUIT. 
See  Attobntes,  6. — Suit,  CoNDtrcr  of.  . 

CONFIDENCE*  PER30NAL4 

Set  EXBCVTOBB,  Id. 


CONSANGUINITY. 
Sm  Mabbiaoe,  7. 

CONSENT,  ORDER  BY. 

8m  Judge's  Ob  deb,  2. 

CONSIGNEE. 
$m  Banxboptot,  10.— Factobs4 

CONSTABLE. 

Certsin  parties  being  aboat  to  execute  civil  process, 
procared  the  presence  of  x  constable  to  keep  the  peace, 
DQt  when  the  party  bad  reached  the  hens  in  quo,  aD<f 
proceeded  to  oo  the  acts  which  gave  rise  to  the  actioo, 
the  constable  assisted  them  by  handing  some  farai* 
ture  out  of  the  boose,  &e. ;  held,  that  he  was  liable  to 
damages  with  the  other  defendants*  because  bisprs- 
sgnet  only  was  required,  and  that  to  keep  the  peace* 
BlinkUjf  V.  TtektU,  Ex.  L  139. 

Set  PoucB  Cow8T4blb« — PooB  Rat«»  2^— Rb*. 
wabb,  1. 

CONSTRUCTIONS. 
See  Bequest^— Covbnant^— Cbeditobs,  2.— -Db- 
TiSE.— DoNiTio  Mortis  Causa.  —  ^ecv- 

TOBS,  13. — FbAUDS,  StATUTE  oK — HuSBAND 

AND  Wipe,  4  6. — Isbhes,  1.— Lbgact,  3,  4, 5. 
Lessob  and  Lbssex,  6.— Pabliament. — 
Statutes. 


CONTEMPT. 
See  DxBT,  24« — Insolvent  Debtobs^  14, 24. 

CONTINGENT  BEQUEST. 
See  BbqubsTi; — Dbvisb,  4.^ — ^Lboact,  3,  5. 

CONTRACTS  BY  AGENTS. 

According  to  t  pcaetice  esisllng  at  Hull,  tbe  mer- 
ehaata  there  are  not  bound  by  contracts  entered  into 
Mfilh  or  by  brokers  od  their  behalf,  aniess  the  princi- 
pals were  satisfied  that  parties  to  whom  their  goods 
weie  sold  oo  credit  were  respectable,  and  tmit^wdr- 
ihv  :  held,  therefore,  that  where  such  a  principal,  on 
whose  behalf  a  broker  had  contracted  for  the  sale  of 
goods  on  credit,  caused  an  enquiry  to  be  made,  from 
the  result  of  ^hieh  he  deemed  it  advisable  to  treat 
with  the  parties  for  ready  mon4y  only,  he  ^ras,  on 
their  declining  so  to  do,  entiUei  to  rescind  the  con- 
tract altogether.    Alton  v.  Hetnll,  C.  P.  III.  298. 

See  3  Westebn's  Conveyancing. 

CONTRACTS,  BREACH  OF. 
See  Vbndob  and  Pvrchaseb,  3,  6,  7*. 

CONTRACTS,  FRAUDS  IN. 

Where  A  contracted  with  B,  of  London,  (who  was 
then  an  insolvent  to  a  very  large  amount),  to  sell  him 
a  quantity  of  lead,  which  B  oraered  to  be  delivered, 
and  the  lead  was  shipped  for  and  conveyed  to  London 
accordingly ;  during  which  time  B  failed,  and  tbe 
bills  given  in  payment  were  dishonoured.  It  was  . 
held,  that  unless  B  entered  into  the  contract  with  b 
certain  prospect  of  inability  to  pay  for  tbe  lead,  and 
With  a  irauauleot  view  of  obtaimng  the  property  with- 
out payment,  it  would  not  amount  to  a  case  of  fraud. 
Sufficient  to  avoid  the  contract.  Toulmin  v.  Turquand, 
N.  P.  L  139. 

CONTRACTS,  ILLEGAL. 
A  contract  to  supply  tar  for  the  P«^(M  ^  being 
manufactured  into  turpentine  in  quanti&eB,  and  BpoiB 
premises  interdicted  per  legem  Urrm,  is  veal  and  caaaot 
be  enforced.     London  One  bb4  Coke  Cemfomtf  t.  Ti 
iter,  C.  P.  H.  104* 

CONTRACTS,  JOIKT. 
See  ArroANtts,  (s  f ). 

CONTRACn,  POm  LfiASB. 
See  3U«tM»  AV»  Immtm  %^^ 
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CONTRACrrS— COUNSEUS  SIGNATURE. 


CONrRACTS,  MARRIAGE. 

Sm  Marbiaob,  4. 

CONTRACTS,  PERFORMANCE. 
If  a  paitj  entert  into  a  oontract  which  he  disables 
himself  from  performing,  the  court  will  compel  him  to 
pexform  it.  if,  and  when  he  shall  become  able.     Wei' 
inhy  ▼.  WelUtUy,  L.  C.  III.  119. 
50e  Lessor  and  Lessee,  1,  2,  3,  4,  5. — Vendor 
AND  Purchaser,  3,  4, 5,  6. 

CONTRACTS,  VARIATION  IN  BY  PAROL. 
S§e  Frauds,  Statute  op,  3. — Lessor  and  Lf.s- 

SEB,  4. 

CONTRACTS,  VOID. 

1.  A  parhr  who  had  contracted  for  the  purchase 
of  a  cai*go  Of  wheat  was  held  not  to  be  at  liberty  to 
treat  the  contract  nail  and  void,  because  the  Captain 
of  the  vessel  which  contained  the  wheat  refused  to 
deliver  the  entire  quantity  until  his  lien  for  the  freight 
had  been  discharged,  ottim  v.  PhiUpotu,  N.  P.  II. 
154. 

2.  A  house  of  ill  fame  is  not  a  sufficient  nuisance 
to  entitle  a  p^rty  to  treat  an  agreement  for  takioe 
premises  adjoining  thereto  as  null  and  void,  although 
ne  was  ignorant  of  the  Ui  fame  at  the  time  of  entering 
into  the  agreement,  and  the  agent  of  the  owner  of  the 
premises  without  his  principal's  authority,  and  without 
oeiog  cognizant  that  such  was  not  the  fact,  in  answer 
to  a  question  from  the  party  taking  the  premises,  stated 
that  there  was  nothing  objectionable  about  them ; 
it  is  not  enough  to  constitute  fraud.  Crowftvt  v. 
FcwkB,  (Bart)  Ex. II.  123.  IIL  40.  IV.  10. 1  Judge 
Diss. 

Set  Anvuxtt,  1. — CoNDmoir  op  Sale. — Frauds, 
Statutb  op. —  Funeral  Ezfencss. — Joint 
Stocs  Compakxbs,  7. — Lessor  and  Lessee, 
2  to  6d — Stoce. — Vendor  6c  PuRcmASER,  5. 

5m  3  Western's  Conveyancing. 

CONVERSION. 
5m  Executors,  8. 

CONVEYANCE,  PLEADING. 
5m  Lease  and  Release. 

COPARTNERSHIP. 
5m  Bankruptcy,  18,  19,  20,  21.— Joint  Stock 
Companies,  2. 

COPPER  WORKS. 
5m  Nuisauce,  2. 

COPYHOLDS. 

1.  Where  the  Queen  is  lady  of  a  manor,  a  writ 
of  mandamus  to  admit  a  party  to  copyhold  property 
therein  is  sufficient,  if  directed  to  the  stewaitl  of  the 
manor  alone.  Rtg.  y.  Steward  of  Manor  ef  Richmond, 
Q.  B.  III.  25. 

2.  Loose  stones  of  various  siies  by  operation  of  time 
and  the  elements  fell  from  a  quany  and  became  strewn 
over  the  lands  of  a  copyholder :  held,  that  they  were 
the  property  of  the  lord  of  the  manor,  who  might 
maintain  trover  against  the  tenant  for  them.  Deardon 
V.  Evans,  Ex.  I.  397,  408. 

5(mHani»amui,  2. 

CORAM  VOBIS. 
5m  Error. 

CORPORATIONS. 
5m  MinnciPAx.  Repobm  Act. 

COSTS. 

1.  Aa  to  the  acale  of  ooits  to  be  adopted  by  the 
mailer  in  taxing,  when  the  aom  reooveied  in  enaction 
Inoiight  in  a  superior  court  shall  be  leas  than  301. 
bat  the  sum  proceeded  for  waa  above  that  anonnt. 
See  WaUar  t.  SmUh,  fii.  1. 408. 

2.  When  the  isowl^  4Mi«flidend  t  ptrty  to 


give  secnri^  for  coets,  onqatliag  itsjaiisdietiNit 
will  not  readnd  such  order.  Badham  v.  HmfUf,  El 
L  107. 

3.  A  cause  was  originally  set  down  for  trial  ad 
referred  to  an  arbitrator  whose  award  was  let  asi! 
for  want  of  a  finding,  eacept  oo  an  iasMicfiil  bm 
held,  that  neither  party  could  claim  theoortsuai 
trial  thus  rendered  abortive.  Wood  v.  Dunen,  C?. 
II.  43. 

4.  The  court  has  no  power  under  7JscI.  c^ 
to  award  double  costs  to  magistrates,  iodepcnkstd 
the  Judge's  certificate.  Penny  v.  Sladt,  C.  P.  IL 
42. 

5.  Where  parties  having  the  conduct  of  imptisi 
and  intricate  causes  oome  forwaid  with  a  mr  id 
bona  fide  intent  for  the  good  of  all,  they  will  •«  be 
compelled  to  pay  the  costa.  Egtrtoa  v.  E^rru, 
M.  R.  II.  150. 

6.  Equitable  circomslsMaea  will  ob  smbs  occsbw 
exempt  a  defeated  party  from  payneot  d  co^ 
TmofiMfid  V.  Champtrnown^  Ex.  £q.  IL  392. 

7.  And  therefore  where  in  a  contest  io  ibeaa- 
ter*s  office,  unnecessary  and  inaaffideot  objectioBVff 
taken  which  occasioncMl  expenoe  and  delay,  each  pKtr 
wss  ordered  to  pay  his  own  eosta.  Id, 

8.  Where  a  plaintiff  obtained  a  veidict  iii  pe • 
sonal  action,  not  being  for  any  title  to  liodi,  aid  a* 
covered  less  than  40s.daroagea,  but  obuined  tbepecn 
before  the  judge  had  certified  under  43  EIilc  &il 
and  got  the  costs  taxed  and  final  jadgmeat  v^' 
held,  that  the  court  could  not  interfere,  and  tkat  tk 
verdict  must,  of  necessity,  take  its  coaiaa.  Amvt. 
CoU,  Ex.  IV.  361. 

COSTS,  AGENTS'  BILIS  OF. 
Sea  AiTOBNxr,  (oo). 

COSTS,  BILL  OF. 

50«  Attobnics. 

COSTS,  COLLUSION  TO  DEFRAUD  AT- 

TORNEY  OF. 
5m  ATToaitiPS,  (k  k)  (m  m). 

COSTS  OF  THE  DAY. 
5m  SuapfXNA,  I. 

COSTS,  DEED  OF  SECURITY  FOB. 
5m  Attornies,  (jj  ), 

COSTS,  DELIVERY  OF  BILL  OF. 
5w  ArroawiBS. 

COSTS,  DISMISSING  BILL  ON  PAYMENT 

OF. 
5m  Bill  nv  Cbancxbt. 

COSTS  IN  ACTIONS  BY  INFANTS. 
5m  Impakts,  8. 

COSTS  OF  LEASE. 
5m  LssaoB  AND  LsasBx,  3. 

COSTS,  UEN  FOR. 
Sm  ArroBiriES. 

COSTS,  PROCTORS'. 

5m  Attobniis,  (t  i). 

COSTS,  RECOVERY  OF  WHEBE  CERTIFI- 
CATE DEFECTIVE. 
5m  Attobnibs,  (r)  (c). 

COSTS,  RECOVERY  OF  WHERE  RSTADif & 

REVOKED. 

5m  Attobiiiss,  (t  t). 

COSTS,  REVIEW  OF  TAXATIOKOF. 
5m  Taxation  or.Cona. — Banbbvpibv,)&--^' 

^pBAcncB,  6. 

;  COUNSEL'S  SI&NATimS. 

,   5^  DBPOsiTtONS.— PBacnca^  t* 
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COUMTRT  COBIUI88IONERS. 
Sn  BAMKBvrrcT,  1. 

COUNTY  RATE. 
5«t  Municipal  RsroBM  Acr,  2. 

COURT  OF  REQUESTS. 
See  Rb9U£8tSi  CocuTt  or. 

COUSINS  GERMAN. 
Where  the  wordt  of  a  bequest  are  "  first  oouiids  or 
coanns  serman,"  the  desceDdaots  of  first  oousFns  will 
not  be  admitted  to  share  in  the  eMate.  Saundenon  v. 
BaUett,  constroctioii  of  the  class  of  peisoos  so  de- 
scribed, L«  C«  I.  41. 

COVENANT. 
A  covenanted  to  appear  at  any  iosoranoe  office  that 
B  should  name,  in  order  to  the  efiecting  a  policy  of 
assurance  on  his  (A's)  life,  and  also  to  perform  all  the 
coDditioos  of  the  insarance,  and  do  no  act  thai  would 
sfoid  the  policy.  A  appeared  accordingly,  and  B 
effected  a  policy  of  assurance  on  his  life,  one  of  the 
cooditions  whereof  was  that  A  should  not  go  out  of 
Europe.  A  received  no  notice  of  the  paiticolar  con- 
dition  of  the  policy  which  he  had  Yiolated,  and  did  not 
go  oat  of  Europe :  held,  that  be  was  entitled  to  notice, 
aod  was  not  liable  on  the  covenanu  Sid  ptr  cur.  If 
the  covenant  applied  to  any  insurance  to  be  eflected  in 
any  partieuimr  office,  R  was  not  bound  to  give  A 
notice.  If  the  ooveoant  applied  uuti  inemrmnee  offiee, 
without  specifying  any  one,  theo  B  otigfat  to  have  had 
notice.  Vyti  w.  Wakefield,  Ex.  IV.  47.,  affirmed  on 
appeal,  Ex.  Cb.  Id.  331. 

COVENANT,  BREACH  OF. 
See  Assign ais'  Liabilities. 

COVENANT,  CREDITOR'S. 

^  CbSDITOR's  PbIORITIES. HOSBANO  AND  WiPB, 

2.  b,  —  Joint  Stock  Companibs,  f.  —  Lxsson 
AKo  LsssEB,  1.  (To  Ttpair)  7. — Rbnbwals, 

CREDITOR'S  ASSIGNEES. 
See  Bankbvptcy,  14. 

CREDITOR'S  BILL. 

When  a  creditor  merely  files  a  bill  upoo  which  bb 
debt  is  to  be  admitted,  the  court  will,  in  the  fiist  iu- 
stance,  order  the  production  of  the  title  deeds  to  the 
debtor*s  real  estoto,  charged  with  the  payment  of 
debts.  But  it  will  not  appoint  a  receiver  ihgn,  unless 
some  special  reason  is  shown  for  such  interference. 
Mmu  ^.Tucker,  V.  C.  I.  391. 

1.  ^rioritiei,  —  In  a  case  where  the  question  for 
Hie  deciaioD  of  the  court  was,  which  of  three  classes  of 
creditors  (viz.  Judgmeot,  Covenant,  or  Bond  Credi- 
tor!) were  entitled  to  priority  of  payment ;  it  decided 
that  the  claims  of  the  covenant  and  bond  creditors 
should  be  postponed  till  after  the  judgment  citditon. 
Harrington  v.  Evone,  Ex.  1.314. 

^.  Trujii  for  the  Benefit  of, — A  will,  creating  a 
trust  for  the  benefit  of  creditors,  does  not  take  their  debts 
out  of  the  statuto  of  limitattons.  FUld  ▼.  ChurchUL 
L.  CIV.  411. 

Sit  ArroRNiBS,  (rr), 

CREDITORS. 
Ste  Banxruftct. — Debt. — ^Insolvxnt  Dzbtobs. 
— Joint  Stock  Companies,  21 . 

^       CRIMINAL  CONVERSATION. 
See  DxBT,  2. 

CRIMINAL  LAW. 
^  CoNrxssiON. — EyinnrcB,  9.— Junoni  akd 
JiruBS.-~LiBBL.^*LAsoxirr. — MASvxn  avd 
SxxvAMT,  1.^ — ^MuBoxn. 

CROPS,  SALE  OP. 
^  Tkavbs^  Statvtb  07  1. 


CROSS  BILL,  ANSWER  TO. 
Set  Pbacticx,  8. 

CROSS  REBIAINDERS. 
See  Dktise,  3. 

CROWN,  RIGHTS  OF. 
See  AuxNS. 

CUSTOMS  OF  MERCHANTS. 
See  CoNTEACTs  bt  Aoents. 

CUSTOMS  OF  TRADE. 
Sm  Auctionbbbs. — Mastbb  and  Sbbvant,  3.— 

WOOLLXN  MbBCHANTS. 

CUSTOMS. 
See  CBuncawAnnBNs,  1.— Lahoioeb  awoTBa* 
AMT,  7. — ^Trespass. 

DATE,  MISTAKE  IN. 
See  Wbits  and  Copiis. 

DEALER  IN  TEETH. 
5fe  Bakkbuptcy,  5. 

DEATH  OF  INSOLVENT. 
Sec  Insolvent  Debtors,  5. 

DEBT,  ACT  FOR  ABOLISHING  IMPRISON- 

MENT  FOR. 

1.  ifrrctt^-^Tbe  court  refused  to  grant  a  rule  to 
shew  cause  why  a  judge's  order  for  dmndant'a  arreat 
should  not  be  reconsidered,  and  why  the  bail-bond 
given  should  not  be  discharged  and  the  eipenoes  of 
the  arrest  be  borne  hy  the  plaintifl^,  in  Larchin  w 
WUian,  Ex.  I.  47. 

1  a.  Where  a  defendant  who  had  been  amated, 
made  an  affidavit,  stating  that  he  bad  not  been  and 
that  he  did  not  intond  to  go  out  of  England.  The 
court  granted  9  rule,  calling  upon  the  plaintiff  to 
show  cause  why  an  order,  aothorixing  defendant's 
detention  nntil  he  should  give  bail,  should  not  be  re- 
scinded.    BaddingUm  T.  Werdiey,  BaU  C.  I.  00. 

1  6.  Where  a  defendant,  who  had  been  arrested 
upon  an  affidavit  that  he  was  about  to  leave  the 
country,  swore  that  he  knew  no  such  person  as  was 
alle|^  to  have  made  the  afiUavit,  and  that  he  had 
no  intention  of  quilting  the  country.  The  oonrt 
fEranied  a  rule  niii  for  his  discharge.  Exp.  Jaeob, 
6.  C.  III.  56. — See  Insolvents. 

2.  Bot^ — Where  a  peiaoa  was  in  custody  for  the 
amount  of  a  verdict  obtained  against  him  in  an  actwn 
of  erim,  eon,,  the  court  exercised  its  discretionary 
power  to  grant  or  refuse  bail  under  this  act  by  remand- 
ing the  prisoner.     Exp,  G(»nme,  I.  D.  C.  IL  90. 

See  Insolvents. 

3.  Ditcharge  of  Debtor, — ^The  court  cannot  dis« 
charge  a  prisoner  out  of  custodv  while  bis  petition 
under  the  act  remains  upon  the  file  of  the  court.  Exp. 
WUUame,  1.  D.  C.  II.  13. 

3  a.  An  insolvent  who  was  out  upon  bail  had  pe- 
titioned the  court  for  his  discharge  under  the  act. 
But  while  o«t  of  custodv  was  discbsrged  by  bis  de* 
tainlng  creditor  the  night  previous  to  the  appointed 
day  of  hearing :  held,  that  he  could  not  be  beard 
upoo  this  petition.    Exp.  Whiteman,  I.  D.  C  III.  27. 

4.  Jttrifdietton  and  Power  ef  Courts  and  CaaMtts- 
itoncrf. — ^This  act  does  not  extend  to  the  eooru  of 
Common  Fleas  of  Durham  and  Laacasier.  Cmri  v. 
Etiiott,  B.  C.  I.  68. 

4  a.    Under  sections  14  and  13  afibnaec  the  eout 
has  the  power  of  ordering  a  tarn  ei 
the  name  of  the  aoconufanl  tiirsi  ei  the 
separate  aooount  ei  ddtmdtm  m  he  ekmx^ 
amount  of  i  judgBeBtelrtHsni  ■jiwasf  hta  ibk 
of  commoo  law.    Htlae  w.  Xby.  T.C.  IIL  23L 

4  6.  Tb« 
sec  14.  or  «• 
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upoi  stock  bdoDflilkg  Id  Ji  debtor  in  favor  of  ajadg- 
meet  creditor.    MiUt  v.  Pritiand,  L.  C.  III.  828. 

5.^  Property  of  Debtor.  — -  A  craditor  who  had 
obtained  a  vesting  order  under  the  compulsory  clause 
of  the  act,  and  was  named  assigneoy  was  allowed  an 
order  to  search  the  prisoner's  room  for  property.  Exp. 
Foni,  I.  D.C.  1.4.  8. 

6  a.  The  court  refased  to  grant  a  plaintiff  a  rule  to 
attach  a  sum  of  money  under  the  12th  and  14th  sees. 
of  the  act,  where  it  appeared  that  che  sum  in  qaestioo 
was  the  purchasc'money  of  a  piece  of  land  sold  by 
the  defendant'to  a  railway  company,  and  that  it  was 
uncertain  whether  the  money  remained  with  the 
company  or  had  been  paid  by  them  to  a  trustee  for 
the  oefendaot^nae.    Kobirum  ▼.  Pearee,  Ex.  1. 46. 

Ske  Attornics,  (nn).— Bankruptcy,  6.—- Capias, 
1,  2. — CooHOvrr,  2.— iHsotraHT  Dbbtors. 
—  Outlawry.  —  Warravt  op  Attorvsy, 
1, 2,  3, 4. 

DEBT,  ACTION  OF. 

SsiBlLL  OP  EXCBANOE,  7. 

DEBT,  ADMISSION  OF. 
S$e  Creditor's  Bill. 

DEBTS,  ESTATE  CHARGED  WITH. 
See  Id.-— Bankruptcy,  13  to  17  inclusive. 

DEBTS,  PARTNERSHIP. 
See  Bankruptcy,  18,  19,  20. 

DEBTS,  PAYMENT  OF.  OUT  OF  REAL  ES- 
TATE. 
See  Creditor's  Bill.— Creditors,  2. — ^Funeral 
EzpENcEs. — Lunatic,  3. 

DEBTS,  REVIVAL  OF. 
Sfie  Bankruptcy,  15. 

DEBTS  OF  WIFE. 

SfH  HuaBAND  AND  WiPE,  2  tO  3. 

DEBTOR,  DISCHARGE  OF. 
See  Debt,  3. — ^Insolvent  Debtors,  IV. 

DECLARATION. 

Whne  a  diligent  hot  unsoccessliil  enquiry  had 
baeo  made  for  the  residenee  of  a  deitodant,  the 
ooort  granted  a  rule  to  shew  cause  why  the  declara- 
tioo  should  not  be  stuck  up  in  th^  office.  Parker  p; 
Cooper,  B.  C.  1. 44. 

See  Pleading,  2.  < 

DECLARATION  OF  TRUST. 
5m  Annuity,  I. 

DECREE,  FINAL. 
See  Trustees,  5. 

DECREE,  PROSECUTION  OF, 
^ee  Executors,  6. 

DEDICATION  TO  PUBLIC  USE. 

No  paiticnlar  length  of  time  duiiog  which  Ihe  pub- 
lic has  enjoyed  a  right  of  way  is  necessary  to  b4 
abewn  in  order  to  prove  a  dedication  on  the  part  of 
the  owner  of  a  river  to  the  public  use ;  but  the  jury^ 
must  be  satisfied  that  such  owner  either  personally  or 
1^  agent,  and  with  a  full  knowledge  of  the  circum** 
stances,  had  abandoned  and  dedicated  the  right  to  the 
public    Per  Denman,  (L.  C.  J.)    ia^m.  1, 3^, 

See  Prescription. 

DEED,  BLANK. 
A  deed  ewcutid  in  blank  is  void  ntthe  common^ 
law.    HibbUwhUe  v.  M'Monne,  Ex.  IV.  360. 
iSsf  Taanspbr. 

DEED,  IMPEACHMBNT  OF. 
See  Attornixs,  ee, 

DEEDS,  LIEN  ON. 
See  Attornxes,  ee,  ee*,  ww,  and  6. 

DEED,  PROFEET  OF. 


•«*► 


DEED;  jrstaikikg: 

•    6Sfs  AnoRKiEs,  3fy. 

DEED  OF  SEPARATION. 
See  HosRAND  and  Wipe,  2  et  sag. — Docoinm 

DEFALCATION,  COMMITTAL  OF  OTO. 

SEERS  FOR. 
See  Insolvent  Debtors,  10. 

DEFAULTERS. 
SeehdkMD  Tax. 

DEFENCE,  FALSE. 
Sei  ArrORNiES,  xx. 

DELAY. 
See  Suit,  Conduct  op. — ^Lacbss. 

'  DEUVERY  OF  ATTORNEY'S  BILL 
See  Atpornies,  5. 

DEMAND  OF  DOCUMENTS. 
5m  ArroRinEB,  w  «. 

DEMISE,  WHEN  AGREEMENT  OPERATE 

AS. 
5«0  Lessor  and  Lessee,  2. 

DEMUjaRER,  AMENDING  AFTER. 
See  Bill,  am eudino,  2. 

DEMURRER  FOR  WANT  OF  EQCIH'. 
See  Joint  Stoce   Companixs,  3,  7,  M.— Kti- 
EANCB,  2. — ^Husband  and  WiPE,2«.-Jflsw 
•         Stoce  Companies,  5. — Lkaee  and  Kiuasl 
— ^Pleadxng,  2,  4. 

DENTIST. 
See  Banebvptct,  5. 

DEPARTURE. 
See  Plsadino,  5. 

DEPOSITIONS, 
The  d^pONUtioDs  of  two  witnesses  Co  cioo  vaibBK- 
gatories  were  suppressed,  becaiwe  such  intenqgaim 
wanted  counsel's  signature.      Pritekard  v.  JmAa, 
R.  C.  II.  8. 

DEPOSITION  BEFORE  MAGISTRATES. 

Ste  CONPBSSION. 

DEPOSITION,  DEFECTIVE. 
See  Baneruptcy,  16. 

DEPOSIT, 

5m  DbtINOE. MOBTGAOX  AMD  MqRIOAGIIS,  1,1 

DEPOSIT  MONEY. 
See  Vendor  and  Pubcbaser,  4,  5. 

DEPOSIT  MONEY  ON  SHARES. 
See  Joint  Stock  Companies,  9. 

DEPOSITOR  OF  MONIES. 
See  Bankers,  1. 

DETAINER. 
See  Capias,  Writ  op. — Insolvsnt  Debtoes,  & 

DETINUE. 
Properly  deposited  with  a  bank«r  far  mfetiaidt* 
and  not  bV  way  of  piedge  or  secacrtcy,  caiBOt  be  ^ 
tained  by  bim  from  the  rpproeMitnijifaef  tked^ 
tary  for  a  debt  doe  from  the  latto;.  Worn*  f .  ^^ 
C.  P.  IV.  220. 

DEVISE. 

1.  If  a  leasehold  estate  be  defiaed  injwi  iov 
as  would,  in  case  the  property  wasfireaboUiaciiBia 
estate  tail,  the  whole  intereat  m  it  will  past  ass^tt- 
tel,  be  the  same  what  it  oaV.  fito  d.  Bot^^- 
Heime,.  N«  P.  1. 164. 

2.  A  iMtitopdBrisedt&e  ^ftMfculiHM*.''yfe* 
he  held  in  the  parishes  of  W^ B, •aS  M»Wlf^^  ^ 
described  as  being  held^ncMHgilyQAiite^J* 
father's  aaoeiloteiii  tbt  wfifk'^^    -^i-     <.i« 


Title  B/ 


ERRATA, 
ne  4,  instead  of  "  A  was  held  responsible,'*  read  •«  A  was  use 
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sollatert)  heir  of  the  mme  of  D  ;  hdd,  diat  thii  de- 
rise  wu  tnflSdeitt  to  past  '*  leueholds*'  in  thon  pa- 
ishes,  which  had  been  held  at  detcribed  by  the  tea- 
ator.  Doe  d.  Dmmnmg  v.  £1.  of  CrmiuUtm,  IV. 
267. 

3.  H  devised  laoda  to  Ine  danghtera  J  L  and  R  A 
br  life,  remainder  to  hit  tisier  for  Hie,  remainder  to 
tf  H  and  N  H  for  tbeir  reipective  lives,  and  if  either 
if  the  two  shoold  die  witkoat  leariiw  issoe  male,  the 
rhole  to  the  snrvimr  for  life.  If  M  H  shoold  die 
ifter  tesUtor's  daoghters  and  sister  before  N  H,  living 
ssne  male,  a  moiety  of  the  estate  was  to  go  to  the 
int  and  other  sons  of  M  H  in  tail  male,  and  in  de- 
aalt  of  toch  issoe,  lemaiader  to  N  H  for  life,  re- 
naioder  to  tfa6  use  of  the  Bni  and  other  sons  of  N  H 
D  tail  male,  and  in  defenlt  of  sodi  issoe  to  testator's 
ight  heirs.  If  N  U  after  the  death  of  testator's 
laughters  and  sisters  ahoold  die  before  M  H,  leaving 
ssoe  male,  a  moiely  of  the  estate  was  to  go  to  the  irst 
iod  other  sons  of  N  H  in  tail  male,  and  in  defenlt  of 
ucfa  istae  to  H  H  for  life^  lemainder  lo  the  oseof  the 
|nt  and  other  sons  of  M  H  in  tail  male,  and  in  de- 
ault  of  such  issoe  to  the  testator's  right  heirs.  In 
lie  M  H  and  N  H  ahonld  bothdie  withoat  issoe 
Bale  or  soch  issue  male  shoold  die  withoat  issue 
Dale,  the  estate  to  go  to  the  use  of  soch  person  as  st 
be  death  of  the  sonrivor  should  be  the  tesUtor's  right 
>eir.  Testator's  daughter  R  A,  his  sister  and  M  H, 
Jl  died  in  the  lifetinse  of  J  L  without  issoe :  held, 
Nat  apoQ  her  death  witbout  issue  N  H  took  an  estate 
ail  io  the  whole  of  the  property.  FratJu  v.  Price, 
l.C.IV.278. 

4.  A  testator  afWr  making  a  trust  direction  of 
be  produce  of  the  reaidtu  of  Kit  rool  ond  portonal  <s- 
ites  in  favor  of  R  P,  if  a  certain  event  shoold  not 
appen,  oo  the  happening  whereof  he  "  revoked  that 
eq'iettf**  and  made  a  conditional  direction  "  of  the 
ttidue  of  his  estate"  to  R  P's  issoe,  and  in  default 
bereof,  after  bec^oeathing  some  specific  legacies,  di- 
ected  the  remnioder  of  "the  said  property"  unto 
y  U,  his  executors  and  administrators,  to  whom  io  a 
ivea  event  be  gavo  and  bequoathed  the  same.  Nei- 
ier  condition  took  effect,  and  R  P  died  without  issue: 
eld.  that  W  H  was  entitled  to  realty  as  well  as  oer- 
>oaIty,  notwithstanding  the  noo-technical  use  of  the 
ordi  prioted  in  iulics.  Hinder.  Pugh,  L.C. IV. 097. 

5.  A  devise  to  three  daoghters  by  name  M,  £,  and 
i.  will  not* include  an  illegitimate  daughter  bearing 
ne  of  soch  names,  unless  she  can  satisfy  a  jury  that 
le  testator  intended  her  to  be  one  of  the  devisees. 
W  d.  TJumoM  V.  Bryaon,  N.  P.  I.  365. 

See  HusBAKo  asd  Wifi,  4  d, 

DILAPIDATIONS. 
See  Lessor  and  Ltsscx,  7. 

DIRECTORS'  LIABILTHES. 
See  Joint  Stock  CoMPaims,  7, 8, 9, 10, 19,  22. 

DISCOVERT. 
See  SBTTLEMKirr.  2. 

DISCOVERY,  BILL  OF. 

1.  A  foreign  sovereign  power  being  a  voluntary 
liter  in  an  English  coanfm  law,  is  amenable  to  the 
■risdiction  of  an  English  court  of  equity  aa  to  all 
iatters  connected  with  the  suit  at  law,  and  conse- 
lently  may  be  compelled  to  answer  a  bill  of  disco- 
;ry.  Rotfuchiid  v.  Tlu  Qmooh  of  Portugol,  Es.  £q.  I. 
87.  IL361. 

2.  A  bill  of  discovery  cannot  be  supported  against 
arties  not  on  the  record,  although  they  may  be  inte- 
»ted  in  the  sabject  matter  of  the  action  on  which 
uch  a  bill  is  foonded.  Tho  Quem  of  Portufal  v.  Sir 
I  C.  Glynn,  bari.  ond  otkert,  Dom.  Proc.  IV.  166- 

3.  A  part|  cannot  be  made  a.  defendant  to  a  bill 
f  discovery  in,  and  of  a  defence  to  ao  actioBrat-lmw, 


who  vraa  not  a  plaintiiT  oo  the  record  io  the  action. 
Irving  V.  Tlumepeon,  V.  C.  II.  390. 
See  Attornus,  x. 

DISCLAIMER. 
Seo  AoRiaauirr. — Exbcutoes,  13. — Bbqudt,  2. 
HusuANO  AMD  Wirs,  4g. 

DISHONOUR,  NOTICE  OF. 
Sf»  Bul  of  Excbakob,  10,  11. 12— PaomssoaT 
Nora,  4. 

DISMISSAL  OF  BILL. 
See  Bill  tv  Cbancbut. 

DISMISSAL  OF  PETITION. 
See  ImoLTsvr  Debtors,  18. 

DISORDERLY  HOUSE. 

Sit  EVTBRTAntMBNT,  PlACB  Of-— N  UISAWCB. 

DISSOLUTION. 
See  Partvbrsbip,  1. 

DISTRESS. 
See  Lanoloro  aitd  Tbhaht,  I  to  6  inclosive. 

DISTRESS,  ILLEGAL. 
See  Poor  Ratr,  2. 

DISTRINGAS. 

1.  A  rule  was  obtained  by  a  defendant  to  set 
aside  a  distringas  which  the  plaintiff  opposed  upon  the 
insufficiency  of  the  affidaviu  in  support  of  the  rule, 
which  were  entitled  "  B  and  H  A  R  sued  as  H  R- 
The  defendant  had  not  appeared,  and  there  was  con- 
seqneotly  a  variance  between  the  writ  of  summons  ana 
the  sffidavits.  The  court  held  the  objection  and  djs. 
charged  the  rale.  Borthwick  v.  Rovenser^f  Ex- ", 
27.     See  Skrimfnon  v.  Carter,  3  DowU  648. 

2.  Where    it   appeared  that  enquiries  bad  been 
made  for  a  defendant  at  his  residence  in  orte  to  senre 
him  with  a  writ  of  summons,  on  the  10th  I^f*"**'' 
when  he  was  suted  to  be  at  a  ceruin  inn,  and  »»*  °" 
the  27ih  of  the  same  month  and  five  foW<>^"«..  fJJ„ 
when  the  servant's   reply  was  that  he  ^•*^^^    --^ 
home."    The   court   refused  a  dislringa»,  o«»^™J 
that  ••  there  is  a  disUnction  between  nc  i  at  d«»^vTL 
the  defendanu  being  ••  from  home."      H^»**»«~    ' 
Beretford,  Ex.  III.  207.  .     ^ 

3.  Where  repeated  nttempU  had   been  m«^^  ^^^ 
serve  a  writ  of  sommona  on  a  defendant  T    ^i^, JJ  that 
of  the  way  to  avoid  senrice,  and  gave  direc         gp^ea 
the  person  who  attempted  the  senrice  »*»*^**^  J^nted 
into  custody  the  nemt  time  he  called,  the  coa^  b^^  ^^  ^ 
a  rule  for  a  distriogaa.     Maeon  v.  Graham, 

108. 

DIVIDENDS,  (RETURNING.) 
5t<  Bakkruptct,  36. 

DIVORCE. 
&s  HusRAHD  akdWifr,  26. 

DOCUMENTS,  PRODUCTION  OF- ^^^^^^ 
Where  docnmeota  are  in  the  hands  ot  ^      ^ 
of  A,  B,  and  C,  it  is  not  the  practice  ot  *»• 
make  an  order  for  their  production  by  A 
sence  of  B  and  C.     Murray  v.  VfariUT%^ 
app.  II.  247. 262. 

DOCUMENTS,  USE  OF. 
See  ATTORViRa,  (uu). 

DOCUMENTS. 

See  ErxDRHcm,  3. — Jowt  Stocb 
PARTKRRaHir,2.i — Vbudor 

10.  

DOCK  WARRANTS,  BAIIXX*  ^> 
Sao  Factohs. 

DOMESTIC 
See  MAOTrnK  akd  ItosvAsrs^r 

U 
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DOMICILE-EVIDENCE. 


DOMICILE. 
See  Iaol  Loci  Domciux— Lex  Loci  Rii  or*. 

DONATIO  MORTIS  CAUSA. 

A  gift  of  a  cash  box,  accompanied  by  the  words— 
*•  Ai  my  death  go  to  my  son  and  ask  bim  for  the  key, 
which  will  be  found  in  the  iron  chest :  if  he  will  not 
give  it  np,  take  the  box  to  Vanghan.  It  contains 
^ooey,  lake  care  of  it.  It  will  make  hundreds  diflfer- 
ence  to  you— it  is  for  yourself  and  your  sister,  and  en- 
tirely at  your  own  disposal  after  I  am  gone,  but  1  shall 
want  it  from  you  every  three  months  while  I  live," 
is  not  a  donatio  mortis  cauia,  Reddell  v.  Dobrte,  V. 
C.  II.  215. 

DOUBLE  COSTS. 

Sh  Costs,  4. 

DOWER. 

Wife't  ildtt/t«n/.— Condonation  for  past  adultery 
cannot  indemnify  the  wife  against  the  consequences  of 
future  adultery,  so  as  to  restore  her  right  to  dower  in 
case  of  such  future  adultery.  Halliday  v.  Beil,  Q.  B. 
L90. 

Se§  Husband  and  Wipe. 

DOWRY.  FRENCH  LAW  OF. 
See  Marriagb,  4. 

DRAWER,  NOTICE  OF  DISHONOUR  TO. 
See  Bill  op  Exchange,  11. 

DRUGS. 
See  ApoTOBCAXiES. 
DURHAM  AND  LANCASTER.  COURTS  OF. 
See  Attoenies,  I. — Debt  Act,  4. 

DUTY. 
See  Leo  ACT  Duty. — Stamp. 

DWELLING-HOUSE. 
See  Assault. 

DYING  WITHOUT  ISSUE. 
See  Dbtisb.— Limitation. 


EASEMENTS. 
The  enjoyment  of  an  casement  under  see.  2.  of  the 
ttatute  2  &  3  W.  4.  c.  71.  must  be  continuous,  and  is 
therefore  destroyed  by  unity  of  possession  during  any 
part  of  the  time  limited  by  that  act.  Onlp  ▼.  Gar- 
5«fi«r,  Ex.  L  90.  See  IV.  148. 199.  2  Sug.  Vend, 
and  Pur.  372. 

See  PRBSCRIFTION. 

EAST  INDIA  COMPANY. 
See  MABftiAOE,  2. — Pensions. 

EDITOR'S  ESSAYS.  REVIEWS  AND  OB- 

SERVATIONS. 
5m  the  difierent  Titles. 

EFFECTS,  ASSIGNMENT  OF. 
See  Baneruptcy,  9* 

EJECTMENT.         • 
The  court  refused  to  grant  a  rule  for  judgment 
against  the  casual  ejector,  where  an  a6Sdavit  stated  the 
service  of  the  declaration  to  have  been  made  in  May, 
without  stating  May  last.     Doe  v.  Roe,  Ex.  IV.  159. 
See  Vendor  AND  Purchaser. 

ELECTIONS. 
See  Churcb^pardbns,  1, 2^  3. 

ELOPEMENT,  PREVENTING. 
5m  Husband  and  Wxpb,  1. 

ENROLMENT. 
5m  Avirumr,  2. 

ENTERTAINMENT,  PLACE  OF. 
The  penalty  imposed  by  26  Geo.  2.  on  persons  who 
keep  a  place  of  entertainneiit  without  bong  duly  li- 


oensed,  only  aftBfchei  wbto  dw  |l«e  »k¥5 
with  the  owner's  permiaHOD,  «nd  lo  an  actisaiwtt 
penalty  h  is  not  necttBBiy  to  pwfe  Aat fta kwew 
kept  mMv  for  t*>«  pttrpoBCB  wbiA  .•«».,^^T' 
wiSout  such  license,  it  being  sdBciwt  if  prorfs 
adduced  that  that  was  one  of  the  prnpssw  br  wfirt 
it  was  kept,  and  it  is  imimtenal  that  the  omtee 
the  house  derivea  no  profit  from  the  tnjert»Mei 
But  these  are  questions  of  ImM  and  oa^t  ibwij 
be  left  to  the  jury.  Marta  ».  Bm^jemdm,  Ex.  U.  IS. 
III.  265. 

EQUTTABLE  ASSETS. 

SmDebt,  4a.  4  6,  5  a. 

EQUITABLE  ASSIGNEE. 

See  Assignees. 
EQUITABLE  INTERFERENCE  OF  A  COIM 

OF  LAW. 

5m  Lessor  and  Lbssbb,  7. 

EQUITABLE  MORTGAGEE. 

See  BiiNBRUPTCY,  11«.— Mobtoaoe  inb  lUKt 

OAOEES,  2. 

ERROR.  

A  writ  of  eiTor  coram  vo&i$  nw^per  »>*y"^ 
of  execution,  but  operates  so  as  to  tenitf  it  a«e«fl 
for  the  other  pany  to  obtain  the  >«^<»**"^' 
a  judge  before  taking  out  executioD.  SemfU  t.  iw 
ncr.  Ex.  IV.  92. 
^e  JvRiSDictroi*. — ^Taxatiow. 

ESCAPE. 

1.  After  an  insolvent  had  been  heard,  he.  a«^ 
nied  by  an  oflBcer  went  to  a  place  300  T'*****'^* 
direct  line  from  the  court  to  the  prison,  and  tlw«  ^ 
mained  about  an  hour  and  a  half  and  pidse"; ": 
freshments.  The  court  held,  that  be  had  ^J^ 
custody  and  dismissed  the  petiiicn.     txp.  Lcetn*. 

LD.C.  L  lOd.  .    «     V   «:-  fc. 

2.  A  prisoner  in  the  Queen's  Bew*  f««  " 
debt  was  seen  beyond  the  P'«cribed  hom  «  « 
prison  roles,  vii.  at  Greenwich  fair  on  the  W  a^. 
1838,  which  fact  coming  to  the  creditw  i  »»'j^ 
he  sued  the  gaoler  for  an  escape.  It  baag  pw»« 
that  the  prisoner  returned  within  the  rule*  M«ti^ 
ing.  and  the  juiy  being  satisfied  that  he  thwcefrQ 
remained  in  custody  until  the  action  was  «»TT 
ihey  by  the  judge's  direction  ««*«"«**  ^ 
defendant.     Daviet  ▼.  Cftopmaw,  N.  P.  Iv.  -»'•  ^ 

&«  ATTOiiT«iES./f.— Practtcb,  1.-SHiwn.- 

EUROPE.  GOING  OUT  OF. 
See  Covbnant.— Policy. 

EVIDENCE. 

1.  The  evidence  of  a  person,  who  ngind  « ?^ 
roissory  note  as  surety,  b   admissible  «  is  >»• 
against  the  principal  to  prore  the  signatBit  rrr  ft* 
such,  and  by  the  witness  awl  aaoibif  pen« 
sureties.    Page  v.  Thotmut  E».  IV.  330.         , 

2.  A  husband,  to  whoee  wife  a  ««?»[J*;,"^ 
queathed  all  the  property,  furnitoie,  »ndj»«4»»  v; 
pertaining  to  him  at  his  decease,  cannot  he«*^ 
as  a  witness  in  an  action  by  the  executor*  tpw«^ 
some  of  the  property,  although  he  had  c«^' 
lease  to  them,  unless  the  wife  jomed  m  «*Jr^ 
becaule  her  intweat  in  the  preocrty  •»  Jf-T -. 
doced  into  pesaession  fay  thfc  hM««^J^  v 


doceu  into  pesaessioD  i^  tok  n^w"";—-    v  p 
covery  by  the  eMcntOK    BwM  t.  £*>«••*• 

1V.270.  ^         _.yb8i 

3.  On  the  trial  of  an  •ctww  *^  *  P«■^*^7^' u 
been  aecnrtiry  to  in  astodatioo, «» the  amijii» 
salary.  The  bttjin  of  the  asaoiiilian  w«e  P^g^ 
and  the  foUowteg  toby  appeaiM  ^^TL  m 
solved  that  J  H  be  aeoeCary,  •«*«*5--iiii» 
week  :"  held,  that  this  entiy  y<*gygj!^ 
evidence,  although  amtanipwU  Jm|*"'^*  * 
C.  P.  IV;  330.— BiK. 


EVIDENCE— EXECUTORS. 
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4.  The  books  of  t  joint  stock  comptny  tre  not 
•fidenee  of  aeieemsnti  with  their  officers  vsless 
stamped  as  such.  HammcH  v.  T^MRtnf,  N.  P.  1. 124. 

5.  An  I  0  U  for  OBOoej  lent  without  mn  addreu 
will  in  the  absence  of  {voof  io  the  cootrsry  be  con- 
stmed  to  represent  the  person  in  whose  possession  it 
is  ss  the  lender,  and  be  will  be  entitled  to  recoTer 
upon  it  although  unstamped.  Curtis  v.  RiehardM, 
C-P.IV.  414. 

6.  In  an  action  of  debt  on  an  1  O  U,  which  was 
given  in  pursuance  of  an  illegal  and  corrupt  sgiee- 
meot,  touching  the  withdrawal  of  a  petition  against 
the  return  of  an  M.P.  on  the  ground  of  bribery,  un- 
stamped papers  were  admitted  in  evidence  to  prove 
the  illegality  of  the  agreement.  Coppoeh  v,  Botosn, 
£s.  1.  46. 

7.  Where  a  petty  seeks  to  enforce  an  agreement, 
a  stamp  is  necessary ;  but  whese  ptpers  are  produced 
to  prove  the  illegality  of  the  alleged  apeenent.  which 

00  that  ground  ought  not  to  to  eoroiced,  then  such 
paoers  are  admissible  without  any  stamp.    ItL 

8.  A  letter  from  a  landlord  to  a  tenant  intended 
only  as  a  proposal  for  a  lease  is  inadmissible  in  evi- 
dence as  an  agremeent  unless  properly  stamped,  al- 
thoogb  the  tenant  entered  and  held  the  land  under  its 
terms.     White  ▼.  VnereU,  £x.  1.4^. 

9.  The  removal  of  a  witness  from  humane  motives 
io  prevent  his  givine  evidence  on  the  trial  of  a  very 
near  relation  punished  with  imprisonment  Reg,  v. 
Colcraft,  2  B.  I.  89. 

Su  Affidavit.  —  AuTa.-— Attornibs,  dd. — 
Bankruptcy,  2,  16.  —  Bill  of  £xcbanos, 
5. — Confession. — Infants,  7. — Joint  Stoci 
Companies,  6,  18. — Marriage,  7.~Stamp, 
2, 3.— ScBPttNA.  1  to  4.— Wills,  13, 17. 19, 
26. 

EXAMINATION  OF  ARTICLED  CLERKS. 
Set  Attornies. 

EXEMPTION  FROM  COSTS. 
Sit  Costs,  6. 

EXCEPTIONS. 
The  master  disallowed  exceptions  to  an  answer  be- 
cause they  differed  from  the  interrogatories  in  the 
bill  by  the  substitution  of  the  word  *'  recollection'* 
for  ''remembrance:"  held,  that  such  variation  was 
not  fatal.  Brown  v.  Keatinge,  M.  R.  IV.  142. 
Set  Aliens« — Bill,  ambndinOi  5. 

EXCESSIVE  DISTRESS. 
See  Lanoloro  and  Trnant,  3. 

EXCESSIVE  LEVY. 
See  Levy. 

EXCHEQVER,  COURT  OF. 
See  Summons,  Writ  of. 

EXCHEQUER  CHAMBER. 
See  Jurisdiction. 

EXECUTION. 
Sie  Bailments,  1. — Joint  Stocx  Companies,  8, 
23,  24. — Error.— Levy. — Sheriff*  4, 

EXECUTION,  DEFEATING. 
See  Banervptcy,  22,  2&* 

EXECUTION  OF  DEEDS,  &c. 
See  CoQMOYrr,  3.«-DeI0.— TRAMSfBE.^WAR* 
mANT  or  Attoriixt« 

EXECUTORS. 

1.  An  aeeoett  may  be  taken  RgaiBSl  one  of  two^ 
executors,  although  his  co-executor  who  was  origin- 
ally a  party  to  the  suit  has  been  committed  for  wsnt 
of  an  ansvrer  after  appearanoe,  and  subsequently  dis* 
charged  under  Sir  £.  Sagdea's  act,  11  Geo.  4.  and 

1  W.  4.  e.  36.  HugktOH  v.  Ceehim,  Ex.  £a.  II.  163. 

2.  Eteeutors  cannot  dtachaige  themselves  from 
Kabilitiis  by  tkeir  own  books  and  ifidafit^  bst  mnit 


produce  other  evideace.  Paynents  of  above  40t. 
will  not  be  allowed  in  eaecutors'  aocouots  withoet 
vouchers.    Hea-gett  v.  Belt,  M.  R.  1. 407. 

3.  Where  the  directing  executors  of  a  will  (so  i»x 
ss  the  estate  was  concerned)  permitted  certain  sums 
to  remain  in  the  hands  of  bankers,  who  failed,  and 
the  money  was  lost  in  consequence :  it  was  held, 
that  such  executors  were  personally  liable  for  the  de- 
ficiency.   JDraht  V.  Martin,  M.  R.  II.  122. 

4.  Two  executors  O  W  and  J  W  instead  of 
investing  300/.  in  manner  directed  by  their  testator, 
suffered  the  money  to  remain  on  the  personal  security 
of  S,  who  failed,  and  whom  ceHuit  aue  trust  had 
never  accepted  as  their  debtor  :  held,  tJiat  the  repre- 
seutatite  ot  the  surviving  executor  took  upon  himself 
the  responsibility  of  the  legacy  by  not  adopting  mea- 
sures to  secure  the  money,  and  was  therefore  person- 
ally liable.     Kemp  v.  Brown,  M.  R.  II.  135. 

5.  G  bec^ueathed  all  his  property  to  L  and  D  in 
trust  for  his  wife  for  life,  snd  after  her  decease  for 
bis  children,  and  appointed  his  wife  and  L  and  D 
executors.  After  G  s  death,  N,  his  attorney,  received 
1500/.  due  to  G,  on  mortgsge,  1000/.  whereof  he  paid 
to  Mrs.  G,  other  part  thereof  he  paid  to  the  trustees, 
and  the  remainder  dirough  N's  insolvency  became 
irrecoverable.  The  trustees  bad  by  deeds  acknow- 
ledged the  receipt  of  890/.  of  the  money  paid  to  Mrs. 
G. :  held,  that  they  were  liable  for  the  amount,  be- 
cause they  ought  not  to  have  allowed  the  widow  to 
enjoy  it,  otherwise  than  by  receipt  of  interest.  Gar' 
laml  V.  Litttewood,  M.  R.  II.  342. 

6.  Partica  on  going  into  the  master's  office,  can 
only  have  regard  to  the  decree.  The  above  trustees 
could  not  therefore  be  charged  on  further  directions 
with  other  sums,  for  which  the  plsintiff's  (G's 
children)  did  not  at  the  hearing  obtain  from  the  court 
a  declaration  or  enquiry.    Jd. 

7.  The  tmsteea  having  succeeded  in  some  parts  of 
their  resistance  to  the  plaintiff's  claims  were  held 
lisble  only  for  the  costs  occasioned  by  their  resistance 
of  claims  which  had  been  allowed.    Id. 

8.  A  bequeathed  leasehold  houses  to  B,in  trust 
for  his  wife  for  life,  remainder  to  his  daughter  S,  and 
in  default  of  issue  of  S,  to  his  next  of  kin.  A  directed 
his  executor  to  convert  the  houses  into  money,  but 
this  he  did  not,  and  the  term  expired  in  the  lifetime 
of  S  :  held,  that  the  executor  was  liable  to  the  next 
of  kin  for  the  value  of  the  terms  at  the  expiration  of 
one  year  from  the  death  of  A.  Mehrtgrs  v.  Andrews, 
M.  R.  U.  391. 

9.  Equity  will  not  support  a  purchase  by  esecn* 
tors  of  the  estates  of  their  testators  against  the  creditors 
of  the  deceased,  although  a  fair  price  may  have  been 
given,  the  policy  of  the  court  not  allowing  such  trans- 
aetions  by  trustees.  Luik  t.  Statlard,  M .  R.  II.  403. 
See  3  Westerit's  Conteyancivo,  174.  d.  i. 

10.  Where  two  of  three  executors  permitted  a  sale 
of  their  testator's  eflects  to  be  rosnaged  by  the  other 
of  them,  the  court  held  them  personally  answerabkr 
for  the  acts  of  the  third  executor.  Stevenson  v.  Smith, 
M.  R.  III.  378. 

11.  A  testator  appointed  two  executors,  and  died 
leaving  money  in  the  funds,  snd  other  property.  The 
executors  proved  the  will,  but  one  of  them  alone  re- 
ceived the  dividends,  which  he  misapplied ;  the  other 
ignorantly  and  yet  reasonably  believed  that  the  pro- 
perty was  duly  applied :  held,  that  he  was  not  an- 
swerable for  the  default  of  his  co-executor.  WUtiamt 
V.  IVixoti,  M.  R.  IV.  43. 

12.  Where  an  executiiz  and  devisee  of  an  in- 
solvent's estate,  carried  on  the  testator's  business. for 
the  benefit  of  bis  family,  when  she  was  entitled  to 
nothine  until  all  the  debts  were  paid,  the  court 
granted  an  injunction  on  bebtlf  of  the  creditors  to  fe- 
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■train  her  from  further  interference.    Jonu  ▼•  Broi- 
Ur,  M.  R.  II.  24. 

13.  A  testator  authorized  three  eieculors  to  carry 
on  his  business,  and  to  stand  possessed  of  the  monies 
arising  thereby,  as  well  as  from  the  sale  of  his  pro- 
perty, in  trust  for  his  children,  all  of  whom  he  named, 
except  his  son  John,  who  he  stated  was  purposely 
omitted  on  account  of  his  misconduct,  and  the  testa- 
tor dismissed  him  with  3{.  trusting  he  would  amend 
bis  conduct,  in  which  case  he  gave  his  three  executors 
and  the  survivors,  and  survivor  of  them,  and  ths 
executors  and  the  administrators  of  such  survivor,  full 
authority  to  give  John  an  equad  share  with  the  others. 
One  executor  alone  proved  the  will.  John  demeaned 
himself  according  to  the  testator's  wish ;  held,  that 
the  executor  who  proved  was  competent  to  exercise 
his  discretion  on  a  claim  made  by  John's  representa- 
tives for  an  equal  share,  although  the  other  executors 
had  not  executed  a  deed  of  disclaimer,  because  the 
confidence  was  not  personal,  inasmuch  as  it  waseiven 
to  the  executors,  and  the  survivor  of  them,  and  the 
executors,  &c.  of  such  survivor.  Eaton  v.  Smith, 
M.  R.  III.  85. 

14.  One  of  several  persons  namtd  as  executors 
and  residuary  legatees  refusing  to  act,  not  entitled  to 
the  legacy  as  residuary  legatee,  because  it  was  given 
to  him  by  name  on  condition  that  he  was  to  discharge 
the  duty  of  executor,  and  the  share  to  which  be 
would  have  been  otherwise  entitled,  devolved  on  the 
testator's  next  of  kin.     Barbtr  v.  Barber,  I.  41. 

EXECUTORS  OF  ATTORNEY. 
See  Attobnies,  vv,xs, 

EXECUTORS. 
Se§  BsQuxs,  2. — ^Tbustses. — Wills,  17. 

EXECUTORY  SETTLEMENT. 

Sn  SXTTXEMKMT,  4. 

EXISTENCE.  PROOF  OF. 
8m  Auvs. 

FACTORS. 

In  an  action  for  the  value  of  a  quantity  of  tobacco, 
pledged  with  defendants  by  plaintiff's  factois  by 
mnns  of  the  dock  warrants,  and  which  the  former 
claimed  to  retain  to  their  own  use  under  the  Factors' 
Act,  6  Geo.  4.  c.  92.  which  enacU  (s.  2.)  that  docu- 
ments representing  property  may  be  pledged  to  secure 
loans  to  factors  intrusted  therewith,  the  same  as  if 
they  were  the  actual  owners  of  the  propertv,  the 
symbols  of  which  they  were  so  entrustea  with  the 
possession  of,  the  court  held  it  insufficient  merely  to 
ahew  the  possession  of  the  documents  by  the  factors, 
and  required  proof  to  be  given  that  when  the  plain- 
tiffii  consigned  the  tobacco  to  those  factors  by  bills 
of  lading,  they  intended  and  considered  that  thev 
should  M  enabled  to  possess  themselves  of  the  dock 
warrants,  so  as  to  appear  to  the  world  as  actual  own- 
ers.   PhiUipi  V.  Huth,  Ex.  IV.  26. 

FAIR. 
Set  TaxsFiss. 

FALSE  CHARGES. 
See  JoiMT  Stock  Companibs,  7. 

FALSE  DEFENCE. 
Sff  Attobhixs,  6  *  X. 

FALSE  IMPRISONMENT. 
See  Lakd  TAx..-SBXBirT,  9. . 

FEES,  BARRISTERS. 
SmBavxbuptcy,  13. 

FELONY. 

5«aMASTXB  AND  SxBVAMT,  1. 


FEME  COVERT. 
See  AoBxxMXiiT.  —  Inpaht,  l^HossAn  in 
WiFB.  —  LnnTATiONS,    Statutb  of,  1.— 
Mabbiaob. — Pbacticb.  10.— SBrABATtUa. 

FIAT. 
See  Bankbuptct. 

FIERI  FACIAS. 

If  a  sheriff's  return  to  a  fieri  faeias  rtatss  s  sebra 
of  defendant's  goods,  to  an  unknown  value,  nmam^ 
in  the  officer's  hands  for  want  of  buyeis,  the  eovt 
will  grant  a  rule  to  shew  cause  wbj  the  retarn  iknU 
not  be  amended.  WhmtU  v.  Ld.  Chetwytid,  B.  C.  L 
248. 

FIERI  FACIAS,  WHAT  MAY  NOT  BE  TAKES 

UNDER. 

See  Bailmxmts,  1. — Sbpabatb  Usb,  6. 

FILING  SCHEDULE. 
See  InoLTBHT  Dbstobs,  23,  24. 

FINDING,  WANT  OF. 
See  Costs,  3. 

FIRE. 
See  Insubahcx,  2. 

FIRE  ARMS. 
See  JusTicx  op  tbb  Peace,  3. 

FIRST  INFORMATION. 
5m  Rewabd,  2. 

FIXTURES. 
.SmBanebuptct,  11  a. 

FORECLOSURE. 
See  MoBTGAOE,  3. 

FOREIGN  BANKERS. 
See  Bambbbs,  2. 

FOREIGN  LAW. 
See  Lax  I..0C1  DomciLLii.— >Lbx  Loa  Rn  ■». 
— Fbencb  Law. 

FOREIGN  SOVEREIGNS. 

Sit  BlXX  OP  DlSOOVBBY,  1. 

FORFEITURE. 
See  Lbssob  and  Lesseb,  7.— Mabbiaob,  2. 

FORFEITURE  OF  SHARES. 
See  Joint  Stocb  Companies,  18. 

FORGERIES. 
See  Bane  op  England. — Bills  op  ExcBANCi,i6- 

FORMATION  OF  COMPANIES. 
See  J  oiNT  Stocb  Companibs,  10. 

'  FORM  OF  ACTION. 
See  Municipal  Rbpobm  Act,  2. 

FORMS. 
See  Wbits,  Fobms  op. 

FRAUDS. 
See  Attobnies,  hb,  e  c— Contbach,  Fbivm  i«. 
—Insurance,  2. — Joint  Stock  CovpAinP. 
6,7,9,10.— Sittlbmbnt,  Voluntabt.— 5ioct 
Bboebbs. 

FRAUDS,  STATUTE  OF. 

1.  A  contract  to  sell  the  produce  or  crop  of  aeodis 
specified  close  of  potatoes  at  ao  muck  per  sack,  i»  bt 
dug  by  the  purchaser  at  the  usoal  tiiM,  sad  is  bt 
then  paid  for  by  him,  is  not  aach  an  anesaMat  far 
the  purchase  01  an  interest  in  lud  aa  wiUwjain  a 
contract  in  writing.  SaitUtkuru  v.  Mafhim.  £>•  I* 
107. 

2.  D,  a  commercial  traveller  of  the  abiBttA 
(wholesale  grocers)  called  on  the  defeadaat  (s  itail 
grocer  in  the  oountrv),  and  received  an  enJcr  far  1 
quantity  of  sugar,  which  be  entered  in  his  bsok  »»^ 
signed,  but  which  the  A»fi»iwliB»  bimeeif  dM  as(  «p  '■ 
held,  that  D*s  sigoatore  waa  ininffiriiK  (a  Hhi  Ai 
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cut  oot  of  tlM  tnaetuMiit  requiring  i  tignatme  by 
the  partv  to  be  charged,  in  as  macn  as  D  waa  the 
agent  of  the  plainlifi  only.  Graham  v.  Mumon, 
C.  P.  II.  103. 

3.  In  Gonatraing  the  statute  of  frands  no  dittinctioo 
is  to  be  obienred  between  contracta  for  lands  and 
contracts  for  goods,  when  those  of  the  latter  descrip- 
tion are  leqntied  to  be  in  writing.  Both  classes  are 
therefore  susceptible  of  fariation  by  writing  only. 
Marshall  v.  Syn,  £i.  III.  218.  Ovemiling,  Guff  v. 
Ptnn,  1  M.  &  S.  31. 

Sea  CoNTBACTS,  Fbavos  in. 

FRAUDULENT  TRANSFER. 
Sea  Bans  or  Englaho. 

FREEHOLD. 
&f  Dbvisx,  1,2. 

FREIGHT.  LIEN  FOR. 
5m  Cobtbacts,  void*  I. — Sbibpibo,  2. 

FRENCH  LAW  OF  DOWRY. 
Sea  Mabbiaob,  4. 

FUNERAL  EXPENCES. 
Funeral  espences  are  not  included  in  the  debts  to 
which  the  leal  estate  of  an  intestate  is  liable  by  the 
3  &  4  W.  4.  c.  104,  because  the  obvious  intent 
of  the  statute  was  to  render  intestates'  real  estates 
liable  for  debts  created  by  them,  and  a  debt  cannot 
be  contracted  for  by  a  dead  man.  Carter  v.  Board, 
V.  C.  U.  70. 

FURNITURE. 
See  Husband  and  Wivb,  3  a.— Sbpabatb  Usb,  6. 

FURTHER  DIRECTIONS. 
See  ExEcuTOBs,  6. 

FUTURE  ACQUIRED  PROPERTY. 
See  Insolvbnts,  1 — 3. 

FUTURE  CONVEYANCE. 
See  Sbttlbment,  4. 

FUTURE  STATE,  BEUEF  IN. 
See  Oatbs. 

GAMBLING. 
See  Answbb  to  Bill,  2. 

GAME. 
See  LissoB  and  Lbssbb,  8. 

GAS. 
See  Coal  Minis,  2. 

GAOLER. 
See  EscAPB,  2. 

GERMAN,  COUSINS. 
See  Cousins  Gbbm an. 

GIFT,  CAUSE  OF. 
See  LzoAGV,  1. 

GIFT. 
See   Donatio   Mobtis  Causa.-»Hu8band    and 

WiFB. 

GIFT  VOID  FOR  REMOTENESS. 
See  Bbqoxst,  4. — Limitation. 

GOODS  AND  CHATTELS,  WHAT  ARE. 
See  Banbbuptct,  11a. 

GOOPS,  CONTRACTS  FOR. 
See  Fbauds,  Statutb  or,  3. 

GOODS  EXPOSED  FOR  SALE. 
See  Shopkzbtbb,  2. 

GOVERNMENT    OFFICERS'     COMPENSA- 
TION. 
See  Insolvbnts,  2. 


GUARANTEE. 
See  Banbbuptcy,  29. — Cbabtbb  Pabtt. 

GUARDIAN  AD  LITEM. 
See  Pbacticb,  17. 

HABEAS  CORPUS. 
1.  A  single  Judge  of  the  Queen's  Bench  may,  in 
vacation,  order  this  writ  returnable  iromediatelv  before 
himself  at  chambers,  to  bring  up  the  body  or  a  pri- 
soner in  custody,  and  under  sentence  of  transporta- 
tion, by  a  Colonial  Judicature.  Com  of  the  Canadian 
Priunurt,  I,  184,  '201,  392.    IL  28. 

The  return  to  the  writ  set  out  that,  by  an  act  of 
the  Legislature  in  Upper  Canada  (passed  after  6  G.  4. 
c.  84),  the   Lieutenant-Governor   was  enabled  to 
grant  a  pardon  under  the  great  seal,  upon  soch  terms 
as  might  appear  proper,  to  such  persons  then  under 
charge  of  high  treason  committed  in  thst  province  as 
should  petition  the  lieutenant- Governor  Wore  their 
arraignment,  praying  for  pardon,  and  it  nrovidsd  that 
in  case  any  persona  should  be  pardoned  under  that 
act,  upon  condition  of  being  transported,  or  banish- 
ing himself  from  that  prorinoe  eitner  for  life  or  for 
any  term  of  yean,  such  person,  if  he  should  return 
to  the  province  before  the  pniod  of  his  transpor- 
tation or  banishment,  should  be  ^Ity  of  felony,  tad 
liable  to  suffer  death ;  that  the  pnsoner  was  duly  in- 
dicted at  a  special  court  of  Oyer  and  Terminer,  held 
by  authority  of  another  act  of  the  .same  legislature 
for  the  crime  of  hifh  treason ;  that  before  his  ar- 
raignment, in  aocordanoe  with  the  statute,  the  pri- 
soner petitioned  the  Lieutenant-Governor,  confessing 
his  ^ilt  of  the  treason  charged  against  him,  and 
praying  that  her  Majesty's  pardon  ought  to  be  ei- 
tended  to  him  upon  such  conditions  as  the  Lieutenant- 
Governor    should   see   fit;    that    the    Lieutenant- 
Governor   did  consent  thst    her   Majesty's  mercy 
should  be  extended  to  him,  upon  condition  that  he 
should  be  transported,  and  remain  transported  to  her 
Majesty's  colony  of  Van  Diemen's  Landt  for  the 
term  or  fourteen  years  next  ensuing  the  date  of  hia 
arrival  at  Van  Diemen's  Land,  to  which  terau  and 
conditions  the  prisoner  assented ;  that  there  being  no 
means  of  conveying  the  prisoner  directly  from  Upper 
Canada  to  Van  Diemen  s  Land,  it  became  necessary 
to  convey  him  first  to  Quebec  in  Lower  Canada,  and 
then  10  England,  for  tlie  purpose  of  transporting  him 
to  Van  Diemen's  Land ;   and  that  accordingly  be 
was  transmitted,  by  authority  of  the  Lieut-Governor 
of  Upper  Canada,  to  Quebec,  and  thence,  by  autho- 
rity of  the  Executive  Government  there,  which  issued 
letteiB  pstent  in  the  name  of  her  Majesty  to  com- 
mand that  the  prisoner  should  be  delivered  to  Digby 
Martin,  the  master  of  the  bark  Captain  Ron,  to  be 
by  him  oonveved  to  England,  to  such  place  as  her 
Majeaty  should  think  fit,  to  the  end  that  he  might 
thence  oe  transported  to  Van  Diemen's  Land ;  that 
Digby  Martin  accordingly  brought  him  to  Liverpool, 
the  same  being  the  place  which  seemed  fit  to  her 
Msjesty,  and  which  was  the  most  proper  place  for  the 
purpose,  and  there  delivered  him  to  the  gaoler  of 
Liverpool,  who  retained  him  in  his  custody  whilst 
means  were  preparing  to  transport  him  to  Van  Die* 
men's  Land  :  held,  that  the  return  was  good — ^that 
he  wu  liable  to  be  tried  in  England  for  the  crime- 
that  he  cannot  plead  the  pardon  he  has  renounced ; 
and  that  any  subject  of  the  crown  in  England  under 
such  circumstances  might  take  and  detain  such  pri- 
soner until  dealt  with  according  to  law.    Any  subject 
who  held  him  in  custody,  with  a  knowledge  of  these 
circumstances,'  would    be  guilty  of  aiding  him  to 
escape,  if  he  permitted  him  to  go  at  large  without 
lawnil  authority.    Id,  II.  28. 
See  Ibsolvbnt  Dxbiobs,  13. 
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HEARING,  SETTING  A  CAUSE  DOWN  FOR. 

IN  DIFFERENT  COURTS  BY  DIFFERENT 

DEFENDANTS, 

Sie  Practice  (Eq.)  16.— In»oj.vent  Dkbtork. 

HIGH  TREASON. 
Su  Habeas  Corpus. 

HIGHWAY  ACT. 
See  Jcttxcb  or  tbe  Peace,  2. 

HOLDER  OF  BILL. 
See  Bills  op  Exchange. 

HOLIDAYS. 
See  Mastxr  anp  Servant,  3. 

HOUSE  OF  ILL-FAME. 
See  CoMTRAOTs,  Void. 

HULL  MERCHANTS,  CUSTOM  OF. 
See  Contracts  bt  Agents. 

HUSBAND  AND  WIFE. 

HUSBAHD— > 

1.  Righu  of  the  Huiband  over  the  penen  of  hU 

Wifg. 

2.  ■  over  the  property  of  hu 
Wife. 

3.  His  Ualnlitiei  for  the  Wife's  iehis  and  actions. 

4.  ■■  to  debu  contracted  by  Wife  be* 
fore  marriage. 

5.  His  exoneration  from  Uability  for  Wife's  iie- 

cesearies. 
WiPi— 

6.  Her  Righu  to  property. 

7.  ■   where  Husband  lunatic. 

Q, .««.....«.  to  access  to  Children  under  custody 

of  Infants  Act,  2^3  Vict.  c.  64. 
0.  Separate  Estate. 
10.  Rights  of  both  Parties  during  separation. 

1.  Rights  of  the  Husband  over  the  person  of  his  Wife. 
BytheeoouDOD  law,  a  htttbaod,  to  prevent  his  wife 
ffom  dopiag,'inay  confioe  ber  to  his  dwelliug  house ; 
and  restrain  her  liberty  for  ao  indefioiie  period  ;  pro- 
vided he  Dies  DO  imoeoessary  cnielty,  or  hardship, 
towards  her,  and  imposes  do  aonecessary  restrsint 
«pOD  her,  aad  that  although  the  wife's  previous  con- 
dact  afibrds  do  reason  for  tbe  suppositioo  that  in  her 
liBsband'a  absence,  or  whilst  free  from  bis  controol, 
she  wonld  by  her  conduct  injure  his  honour  or  pro* 
perty,    Re  Mrs.  Cochrane,  Bail  Court,  IV.  110. 

2.  Husband's  right  over  ihe  property  of  his  Wife. 

(a)  Under  &  devise  the  wife  of  an  insolvent  was 
entitled  to  a  life  interest  in  tbe  rents  and  profits  of  real 
esute*  Tbe  husband's  assignees  filed  a  bill  pra^^iog 
payment  to  them  of  the  rents  sod  profits  of  the  wife*s 
esUtedurinff  ooverture,  and  tbat  the  receiver  should 
account  .to  mm  accordingly.  The  wife  insisted  tbat 
she  <  was  entitled  to  a  provision  out  of  tbe  rents.  De* 
cree  for  tbe  asaignees  as  prayed,  but  tbe  Court  has  no 
power  to  order  pavment  out  of  tbe  tents  for  the  main- 
tenance of  tbe  wife.  Sturgis  v.  Champney,  V.  C.  II. 
232.  Decree  reversed  a«  to  tbe  wife,  the  assignees 
in  coming  to  tbe  Court  for  the  purpose  of  enforcing 
equitable  rights  against  the  property,  must  themselves 
do  equity  by  allowing  a  reasonable  sum  for  tbe  sup- 
port of  the  wife,  and  a  reference  will  be  made  to  the 
master  to  settle  the  proportion  tbat  ought  to  be  appro- 

friated  to  hei  maintenance*    IL  h*  C.  onappeal^ 
U.36. 

(6)  Upon  thehttsbtnd's death  Ae^rife is  entitled  to 
tbe  renu  and  profits  of  the  estate  from  tbe  day  of  his 
decease,  and  to  be  let  into  posacasioD,  Id.  IIL  247. 

(«) Where  tbe  wife  of  a  bankmptis^ntitlfMl  to  a 
legacy,  !sbe  has  an  equity  and  is  entitled  to  a  settle- 
ment.  The  Court  is  not  tiod  dinni  to  anyrfiiiifule 


as  to  the  proportion  tbe  wife  eheqid  hm;  is  lu 
case  the  wife  was  devised  half  the  legacy.  Ltfuu 
Peters,  C,  JR..  III.  57. 

(d)  J  P  bequeathed  personal  esUte  to  W  M  C  spi 
trust  for  sale ;  and  out  of  the  proceeds  to  ps;  Ibe  q- 
terest,  dividends,  and  annual  produce  tbenofotifi  9 
permit  the  same  to  be  received  and  taksa  by  A  i 
(the  wife  of  H  R,)  and  ber  assigns  duiiaghcr  Ue,ii 
her  and  their  own  absolato  vse  and  beasfit.  Ate 
tbe  death  of  tbe  teststor,  A  R  alone  sgwdaod^ 
reeled  W  M  C,  in  writing,  out  of  tbe  mtotstof  p«tjrf 
the  testator's  estate  to  pay  and  allow  uoto  A  £,  it 
a-week  until  she  should  attain  tbe  age  ofaxiccmaa 
A  H  alone  covenanted  to  indemnify  W  M  Ctg««t 
such  payment.  A  R  lived  separate  from  ber  Mni 
snd  she  filed  a  bill  against  W  M  C.  for  daeadmoji- 
trationof  the  testator's  estate  according  le  the  tiesi 
of  ber  will.    Her  husband  H  R  disclaimed  ill  im- 
rest  in  the  trust  funds  :  held,  that  as  the  ksi^ 
had  put    in  his  answer,   and  did  not  diifiute  ih 
agreement  made  by  bis  wife,  and  as  the  fend  «»  a 
the  hands  of  the  defendant,  W  M  C,  and  tbe  trast  k 
A  £  was  therefore  executed,  tbe  agreemeot  sude  i? 
A  R,  although  voluntary,  ought  to  be  enforced  snius 
ber.    Tbe  trust  did  not  constitute  a  gift  to  the  xpi- 
rate  use  of  A  R ;  hut  tbe  disclaimer  by  the  bsskni 
left  the  trust  fund  at  her  disposal.    Rycreft  v.  Onay. 
M.R.  IV.344. 

(e)  A  man  marrying  a  woman  havine  coiMiw  w  a 
former  husband,  and  by  aettlemeot  all  her  {nptf^ 
was  assigned  to  trustees  for  her  separate  we,  I^ 
husband  becoming  embartaaaed,  tbe  sberif  toots 
execution  tbe  clctbes  beloogiDg  to  the  wife  tad  kr 
children  by  ber  former  husband.  She  at  tbe  tiMTCs 
living  separate  from  her  husband,  and  tbe  sppsn*«« 
purchased  from  her  separate  proper^:  held,tti«i 
married  woman  may  have  the  vse  of  a  chattel  iot 
upon  her,  but  cannot  convert  that  chattel  iaiosaca^ 
The  trustees  have  no  property  in  tbe  chaitek  penAnri 
with  the  settled  property,  because  they  bctoog  to  *J 
husband.  The  trustees  of  the  aetllement  aie  eo&tM 
to  the  goods  purehased  before  tbe  marriage,  bat  ast 
to  the  goods  purchased  since  the  marriage ;  the  1^ 
band  has  no  property  in  the  clothes  helongisf  iii*| 
children  of  tbe  former  marriage,  even  if  he  paidmsJ 
the  clothes  himself,  subseqiient  to  theaeesod  Baim^ 
for  as  they  are  »ot  his  obiidron,  but  the  childieaet » 
wife  by  a  former  husband,  such  articles  eta  only  » 
considered  in  the  nature  of  gifb.  Car^  »•  ^mf 
Ex.  N.  P.  IV.  60.,  affirmed  by  die  Coort  oa  » 
ground  tbat  there  was  no  evidence  to  prore  agesej  ^ 
the  trustees  by  the  infe.  V«  12& 

3.  Husband's  liabUitiesfor  W^e's  dOUaedediiu 

(a)  "  Furnikure"  does  not  fall  withia  tbe  a* 
*•  necessaries"  so  as  to  render  a  husband,  vbo  tat^ 
his  wife  out  of  doors  without  making  any  »«*^ 
on  her.  liable  to  pay  for  it.  Harvey  v.  Nerta*.  Q  ^ 
N.  P.  III.  278. 294. 

(b)  A  husband  ia  fHmafaeU  liable,  bet  be  sW 
only  for  necessaries  furnished  to  her  bema  ^^^ 
purpose  of  maintaining  ber  in  a  reeseoableaod  *«» 
manner  according  to  her  station  in.  Kfe.    !'• 

(c)  A  husband  ia  liable  to  the  f**" '^^^ Jl^ 
for  her  maintenaooe,  alter  he  bad  taraed  ***** 
doon  and  compelled  her  to  go  to  her  feAv.  v**^ 
V.  Bunn,  C.  P.  N.  P.  IV.  92. 

(d)  Where,  in  conseqaeaoe  of  the  ioteB|«*w"r 
wife,  shois  retamed  by,  the  hashaad  t»^^^J 
an  agreement  is  made  between  te  haebsad  •»T*-f 
father  that^ upon  the  husband  reeeiviag bar^pfc^ 
she  letutned^to  her  intenpiaate  ^•'■'^  J^ 
should  take  her  back  ^ag^B*  weh  a  «■■<*  ^ 
answer  to  the  action*    Id, 


HDSBAND  AND  WIFE-IDENTITY. 


Its 


4.  Hmhmd'i  IkbUitiaftr  dtbu  rf  Wifi  etntMcted 

(«)  A  hialHind  was  lUbla  l»debu  eoatnded  by  the 
wife  before  mamem*  Edward*  v.  Pgrry  a  [/x. 
Q.  B.  1. 173. 

(bf)  A  httsbend  is  not  liable  for  the  debtt  of  a  wife, 
who,  before  her  marriage  and  doriog  the  time  the  was 
a/WiM  toU,  bad  taken  the  benefit  ef  the  insolvent  act 
The  plea  of  her  diKharge  under  the  insolvent  act  is 
an  answer  to  the  action.  The  case  not  one  contem- 
plated by  the  statnie.  5(orr  v.  Lm  tt  Ux.Q.  B.  I. 
235. 

5.  Hwiband^t  Exoneration  from  UaHUty  for  WifB*$ 

fIfiMfMTMI. 

The  law  esonerates  a  man  from  all  liability  on 
sccouot  of  a  wife  who  comnuts  adultery.  Nnotoa  v. 
Barclay,  Ei.  I.  123. 

6.  Wift*t  right  to  jtroporty  wkoro  Husband  Iw 

naticm 
The  court  will  grant  a  summary  order  under  the 
9Ist  sect,  of  3  &  4  W.  4.  c.  74,  on  the  part  of  a 
woman  whose  husband  was  and  had  been  in  a  lunatic 
asylum  three  years,  that  she  might  execute  a  release 
of  her  dower,  without  such  husband's  concurrence. 
&  Ann  Holbom,  C.  P.  I.  264. 

8.  WHo*i  right  to  Chiidrm  wuior  tho  euttody  of  In- 

fant* Act. 
On  an  application  by  a  married  woman  (plaintiff 
in  a  suit  in  the  ecclesiastical  Court  for  a  restitution 
of  coDJogal  tights)  to  the  Court  of  Chancery  under 
the  custody  of  infanta  act  (2  and  3  Vict.  csp.  54.) 
for  an  order  for  access  to  her  children,  who  were  in 
the  husband's  custody,  the  Court  declined  making  an 
order  until  the  result  of  the  proceedings  in  the  eccle- 
siastical court  should  become  known.  Re  Mrs,  Toy- 
ior,  V.C.I  V.  262.  292. 

9.  Wifi'i  Separatt  Efface. 

A  testator  |;ave  certain  specified  stodc   to  tnis- 
tees  upon  certain  trusts  with  an  ultimate  trust  as  to 
a  moiety,  in  default  of  appointment  by  bis  daughter,  to 
her  ezecutora,  admioistnitors  or  assigns.    Alter  the 
date  of  the  will,  the  daughter  married,  and  her  husband 
died  in  the  lifetime  of  the  testator  without  issue.  Afier 
the  death  of  the  testator  his  daughter  married  again, 
previous  to  which  her  specified  property,  and  any 
niture  property  she  might  acquire,  was  settled  with  an 
ultimate  limitation  in  default  of  issue  to  her  next  of 
kio.    The  second  husband  survived ;  his  wife  had  no 
issue,  and  she  bad  made  no  appointment :  held,  that 
after  the  death  of  the  husband  and  wife,  the  next  of 
kin  of  the  wife  and  not  the  representative  ef  the  hus- 
band were  entitled  to  the  moiety.    The  words  ''exe- 
cutors and  administrators"  had  been  construed   to 
mean  neat  of  kin.    Grafftoy  v.  Humpag*,  M.  R.  I. 
25. 

10.  Righti  of  both  jHtrtiet  during  separatum, 

(a)  If  a  wife  elope  from  her  husband,  he  is  not 
liable  for  her  subsequent  debts  ;  so  on  the  contrary, 
if  he  turn  her  away  either  actually  or  by  his  Own  bad 
conduct,  aa  by  living  in  adoHery,  he  is  liable.  Where 
the  parties  separate  by  consent,  the  husband  is  still 
Tiable,  unless  it  appears  that  the  wife  has  a  competent 
maintenance,  either  by  the  provision  of  the  husband 
considering  his  station  in  life,  or  by  a  settlement.  If 
the  husband  is  liable  at  all,  it  is  of  no  avail  that  he 
proclaims  he  will  not  so  consider  himself.  Dixon  v. 
Uurrell,!.  122.  Ex.  N.  P.  Coltman,J. 

{h)  A,  by  deed  of  separation,  in  consideration  of 
Col.  P.  (a  trustee)  undertaking  to  indemnify  him 
against  Ins  wife's  future  debts,  covenanted  that  he 
would  GO  a  certain  day  vecure,  either  on  real  estate  or 
by  investment  in  the  funds,  or  by  the  best  means  in 
his  power  lecwe  peyment  to  bis  wife  aa  annuity  of 


1000/.  a-year  for  her  separate  use;  also,  that  he 
would  pay  bis  wife's  solicitor  lOOOf.  within  a  certain 
time.  A  beeame  entitled  subsequently  to  charge  real 
estates  with  a  jointure  of  1500i.  a-year  for  his  present 
or  any  future  wife,  but  refused  to  perform  his  cove- 
nants with  Col.  P.  within  the  times  specified.  A  bill 
was  filed  for  a  specific  performance,  alleging  that  the 
trustees  in  wliom  this  property  was  vestwl  were  raising 
money  upon  it  and  remitting  it  to  A,  that  he  had  no 
other  property  whereon  to  charge  the  annuity,  and 
that  he  refused  to  secure  it  on  this :  held,  that  the 
wife  had  an  equity  to  have  the  covenant  specifically 
performed.  A  s  trustees  demurred  for  want  of  equity, 
but  the  demurrer  was  ot eiruled.  WelUsUu  v.  Wfl- 
UsUi/^\,C.  II.  341.  affirmed  on  appeal,  L.C.  III. 
1 19: 

(c)  If  a  party  enters  into  a  contract  which  he  dis- 
ables himself  from  performing,  the  court  will  compel 
him  to  perform  it  if  he  shall  become  able.    Id* 

((f)  It  is  not  absolutely  necessary  that  a  deed  of 
separation  between  husbaiul  and  wife  should  contain 
a  covenant  by  a  trustee  to  indemnify  the  husband 
against  the  wife's  future  debts,  or  show  some  drcum* 
stance,  which  would  induce  the  ecclesiaatical  court  to 
grant  a  divorce  a  mensa  et  thoro.  Therefore  a  deed 
containing  neither  of  these  particulara,  is  valid  against 
volunteers,  but  not  a^inst  creditors,  such  a  dewl  re- 
quires DO  consideration.  Clough  v.  Lambort,  V.  C. 
II.  358. 

(«)  As  there  are  confessedly  separationa  in  matri- 
mony which  are  legal,  and  as  nothing  appeared  to 
show  that  it  was  in  any  degree  in  opposition  to  the 
law,  the  presumption  must  1^  in  favour  of  illegality, 
and  in  such  circumstances  a  promise  to  sign  a  deed  of 
separation  will  constitute  a  good  and  sufficient  oon« 
sideration  to  support  the  promise  to  pay.  Jonu  v. 
Waitf  C.  P.    Afiirmed  in  Error.  £x.  Cb.  I.  280. 

(/)  If  a  deed  of  separation  has  been  actually  ex- 
ecuted, and  if  the  husband,  being  party  to  that  deed*  had 
promised  to  pay  a  sum  of  money  to  a  tniateee  for  the 
wife,  such  a  promise  will  be  binding  upon  the  hus- 
band ;  as  will  also  a  promise  if  made  by  a  person 
who  is  an  actual  tfuatee  for  the  wife.     Id. 

(g)  The  actual  signing  of  such  a  deed  will  constitute 
upon  the  hnsl»and  a  sufficient  consideration  upon  the 
part  of  the  husband  to  snppott  such  promise  on  the 
part  of  the  trustee.    Id, 

So$  Afpointueht,  Power  ^v.-^Ettdbncx,  2. — 
Infants,  1. — Mirriagb. — ^PaACrica,  10.— 
Skttleiient,  3.    Lxx  loci. 

IDENTITY  OF  DEVISEE, 
Sot  Devisb,  5. 

IDENTFTY  OP  PARTNERSHIP. 
See  BaNBBVPTCY,  21.--^oint  Stock  CoMPaitiss, 
26. 

ILLEGITIMACY. 
See  Devisb,  5. 

ILL-FAME,  HOUSE  OF. 
See  Contracts,  void,  2. 

.  IMPEACHMENT  OF  DEEDS. 
See  Attobhibs,  (cc.) 

IMPLICATION. 
See  Joint  Tenants. 

IMPUED  COVENANT. 
See  Rbnbwal,  1. 

IMPLIED  COVENANT.  FALSE. 
See  Land  Tax. 

INCESTUOUS  MARRIAGE. 
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INDICTMENT— INQUIRIES. 


INDICTMENT. 
Sm  Bill  or  Excbanoi. — Habsas  Corfvs. 

INDIVIDUAL  PARTNERS. 
Sm  Joint  Stock  Coup  a  nibs,  19. 

INFANTS. 

1.  Cuttodyof, 

2.  Nteetmrm  tujipUed  to,  aetumtfor, 

3.  SuUt  on  "hoKaif  of, 

1.  Custody  of.    (Sw  Husband  AND  Wips,  8.) 

2.  (a).  Neeeg$ariet.-^ln  an  action  by  a  tradesman 
Bsaintt  an  infant  for  goods  to  which  infancy  was 
pleaded,  and  the  plaintiff  replied  that  the  goods  were 
necessaries:  held,  that  although,  as  a  general  nile,  it 
is  the  duty  of  tradesmen,  before  giving  credit  to  an 
infant,  to  enquire  of  his  friends  whether  or  not  he 
required  the  articles  ordered  for  him,  yet  the  court 
denied  the  existence  of  the  rule  in  a  case  where  the 
defendant  was  accompanied  by  her  mother,  and  in 
her  carriage,  to  the  door  of  the  plaintiff's  shop,  and 
the  goods  were  either  taken  home  in  the  carriage,  or 
sent  to  where  the  mother  resided,  so  that  she  must 
have  seen  them,  and  the  jury  found  the  goods  were 
necessaries  suited  to  the  infant's  apparent  condition  in 
life,  and  the  court  refused  a  new  trial.  DaUon  v. 
Gibbs,  C.  P.  1. 265. 

(h).  In  an  action  by  a  jeweller  against  the  son  of  a 
M.  P.,  an  undergraduate  of  Cambridge,  and  re- 
aiding  there,  for  a  watch  and  other  articles  of  jewel- 
lery, to  which  he  pleaded  infancy,  &c. ;  and  the 
plaintiff  replied,  that  the  goods  were  necessaries  suit- 
able to  the  derne  and  condition  of  life  of  the  defen- 
dant :  held,  uiat  necessaries  are  such  things  as  are 
useful  and  suitable  to  the  ststion  in  life  of  the  party 
requiring  them,  and  the  term  is  not  to  be  con6ned  to 
things  absolutely  necessary  for  life,  but  is  to  be  es- 
tended  so  as  to  include  such  things  as  are  £t  and  pro- 
per to  maintain  the  infant  in  the  degree  and  state  of 
life  in  which  he  may  happen  to  move.  But  all  things 
which  are  merely  ornamental,  and  calculated  for  no 
actual  use,  are  in  no  instance  necessaries  for  any 
person.  It  is  a  question  for  the  jury  in  such  cases, 
whether  the  particular  things  being  calculated  for 
use  were  bought  by  the  infant  to  support  him  in  that 
degree  of  life  in  which  he  moves.  Peters  ▼.  Fleming, 
Ex.  IT.  220.  The  Court  refused  a  new  trial.  Ex. 
UI.  266. 

(e).  An  infant  may  bind  himself  for  his  educa- 
tion.   Id. 

(d).  In  an  action  against  the  same  person  for  expen- 
sive wines,  cigars,  eau  de  Cologne,  and  liqueurs,  sop- 
Elied  at  his  lodgings  in  the  University :  held  not  to 
e  considered  necessarias  for  him,  and  he  had  a  ver- 
dict. The  Judge  also  certified,  tbat  it  was  a  fit  caae 
to  be  tried  by  a  special  jury.  Sckwabaeher  t.  Flcm- 
fii^.  Ex.  N.  P.  III.  122. 

(«)•  Damask  goods  and  expensive  upholstery  are  not 
necessariea  for  a  young  lady  of  fifteen  occupying 
apartments,  but  who  did  not  appear  to  have  the  means 
of  paying  for  them.     Dtnch  v.  Webb,  N.  P.  II.  250. 

(f)*  In  an  action  against  a  parent  for  a  debt  incurred 
by  his  son  (an  infant),  who  oad  been  accustomed  to 
siuporl  himself,  for  board  and  lodging,  the  plaintiff 
relied  on  a  letter  from  the  father  in  these  terms : — 
"  I  am  sorry  to  hear  J  is  so  ill.  You  have  written 
home  for  money,  but  I  cannot  advance  any  at  this 
time,  being  harvest ;  but  J  will  be  of  age  soon,  when 
be  will  be  able  to  pay  yon  what  he  owes  you,  being 
entitled  to  some  '  money :' "  held,  that  this  kUer 
contained  no  evidence  to  bind  the  father  to  pay  the 
claim.  Mortimtr  ?.  Wright,  Ex.  IV.  45.  There  is 
a  moral  obligation  on  a  Mther  to  support  his  child, 
but  no  legal  one  more  binding  on  him  than  on  any 
othar  relation.    Jd.  Low  t.  WWdn,  ov«fraM. 


(^).  A  Mackintoab  csott  of"  Aa  fintortaadttHC 
fashionable  appeannoe,"  b  SKh  a  aeeesmy  far  n 
articled  deik  as  to  support  an  aetiDttagBiBtthiBkf 
the  tailor  fior  the  cost.  Bragtkmw  ▼.  EiiIm,  Sherif  i 
C.  I.  364. 

3.  Suits  on  bdudf  ef.-^lt  is  incambsBt  tpa  i 
person  who  files  a  bill  on  the  behalf  of  iBfiu!is,a 
show  that  he  did  it  for  their  benefit,  and  not  sar- 
count  of  interested  motives  towards  himself,  aad  if  h 


files  such  a  bUl  improperiy  be  will  be  bald  hiUc  fir 
the  costs,  but  the  court  will  protect  peooBs  who  ■•• 

f  *  uB| 


perly  and  not  craftily  file  sach  bilL    S§U 
M.  R.  II.  230. 

See  CoGHOviT,  1. — Lao  act,  4. 


iniaoetioa  « I 
fikd,botd^ 


INFORMAHOK. 
Sm  Raw  ABO. 

INJUNCTION. 
The  Master  of  the  Rolls  refused 
motion  exparUf  where  a  bill  bad 
fendants  bad  neither  appeared  or 
Bulwern  Thomas,  M.  R.  I.  102. 


INJUNCTION. 
S§e  Bankbuptct,  20. — Bn,i^  AMantac.  S.- 
ExKUToaa,  12. — Joint  Stock  OmrsnOf 
9,  11,  13,  16.— Lacbx8,  ].— LsxLociBb 
stTM,  2. — Lioan,  1. — Moktoage,  3L— Nu' 
SANca,  2. — ^Patsnt,  2,  3,  4,  5. — ^Praia.— 
Practice,  11,  12.--Soil,  Rjghvs  imtsi.— 
Tbaoxsmbn's  Sbkw  BoAmoa. — VxaiaosAn 

PUBCHASBB. 

See  an  Essay  on  the  jurisdiction  of  the  Cfloit  d 
Chanceiy  to  restrain  prooeedinea  ia  ether  covti,  IlL 
115. 

INNKEEPERS. 

1.  In  an  action  against  an  innkeeper  by  s  travdlfff 
for  the  value  of  goods  tbat  had  been  stokn.  The  phis- 
tiff  went  with  his  horse  and  cart  to  the  defeadtit  i 
inn.  The  cart  was  put  into  a  bam  and  Isekal  if 
the  plaintiff  slept  at  the  inn,  and  on  going  aest  Bon- 
ing to  the  bam,  found  it  open:  the  defaito% 
brother  and  nephew  were  at  work  in  the  bars :  iki 
cart  had  been  taken  ont  and  bis  eoods  itohB :  tki 
goods  were  afterwarda  found  in  the  uMoesof  ihede 
fendant'a  brother  and  nephew,  who  were  prasecsad 
and  convicted  of  the  robbery.  The  dcfcndaat  pkaded 
Ist,  That  the  plaintiff  waa  not  in  his  boom  u  a  tn- 
veller ;  2dly,  That  the  barn  had  been  given  hm  (x 
his  separate  use,  and  that  he  waa  respo«iUe  fcr  aft 
custody.  It  was  left  to  the  jm  to  sty  wheihff  ^ 
goods  were  left  in  the  custody  of  the  iankfqwr  md 
the  treveller  himself,  who  waa  a  geert  at  tk  as- 
and  the  plaintiff  had  a  verdict.  Rkkttt  v.  Edgift 
Urn,  N.  P.  III.  120. 

2.  In  an  action  by  a  traveller  agaiast  aa  iaolceper 
for  jewels  stolen  frcmi  the  inn  wbm  the  pbiotiff  w 
a  guest,  the  plaintiff  had  a  verdict  Gay  v.  Merm, 
Ass.  III.  383. 

INQUIRIES,  PREUMINARr. 

The  fifth  of  the  new  Orden  in  Chancefy  tpp^ 
only  to  cases  ftee  from  doubt  and  difiicafcy,  sad  f^ 
liminary  inquiries  will  only  be  allowed  wfaea  tk 
court  is  satined  that  they  applied  to  dear  essa>  oi 
that  if  the  cause  was  actually  at  the  beaiiag  tin*  o- 
quiries  would  be  necessaiy.  Hoinkmiugts  r.  Ikn, 
V.  C.  III.  23. 

No  ordeis  can  be  made  under  the  Hm  ^  ^ 
fifth  order  against  a  defondant  who  ha»  Mtafpaui^ 
or  is  oat  of  the  jurisdiction.    Id. 
See  these  Ordan,  IL  78, 
Sm  EicicvTOBS,  C^Saf  elisy  T.  1h 
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INQUlsmON. 

Where  it  9pp49M  thtit'fh^  dereD^ants  (fthare- 
holders  of  a  rsilvway  company)  being  ki  want  of  cer- 
tain had  for  the  purpoeet  of  their  uodertaking,  sdm- 
mooed  a  jury  to  asap»s  the  vjilue-Hhat  the  court,  at 
which  such  asaessmeiit  was  ijdid»,  waa  presided  over 
by  ao  aitorpej's  clerk — and  that  the  foreman  of  the 
jury  was  a  shareholder  of  the  company :  the  court 
granted  a  etttiorari  to  remove  the  proceedings  inx>rder 
that  they  might  be  quashed.  Beg.  v.  Leedi  aud  Man' 
cheiter  Oailwaif  Compmuff,  Q.  B.  11.  44. 

INSCRIPTION. 

Set  ToMamj/mn, 

IXSOLVENT  DEBTORS  AND   EFFECT  OF 

IN80LVEN.CY. 

1.  Proptriy  of  the  Mucf. 

2.  Bait. 

3.  Ctffi/iiMiiMiil  mnd  ImpmoMmuii  ef  Dektor, 

4.  Ditcharge  rf  Dihtor, 
6.  P«li<f»«. 

6.  Preferen6em 
.7.  Sehedute, 

8.  Veeting  Order, 

9.  Future  acquired  Proptrtif. 

1.  Praptrty  of  the  debtor. 

(a)  A  compensation  to  officers  of  the  Government 
for  loss  of  office  is  not  assignable  so  as  to  be  eflectaal 
against  the  assignees  of  an  insolvent  debtor.  Exp. 
Broiciie.  I.  D.  C.  II.  377. 

(6)  Tlie  court  will  not  grant  a  peremptory  order 
for  the  committal  of  ao  assigoee  for  leuining  money 
in  his  hands  after  being  ordered  to  pay  it  into  court. 
Avon.  I.  D.  C.  111.  129. 

2.  Bail. 

.  (a)  Where  tn  inaolveot  was  directed  to  be  li- 
berated till  his  day  of  hearing  on  filing  bail,  but  on 
the  da?  on  which  his  bail  had  been  allowed,  and 
before  be  left  the  priaon,  a  fresh  detainer  waa  lodged 
against  him »  which  rendered  the  (lirectidn  ineffectual : 
the  court  said  the  applicant  must  sgain  give  notice 
of  bail,  and  again  come  up  before  them.  Exp.  Rich' 
ardpiHt  I.  D.  C.  I.  7.     Eip,  Lawton,  id. 

(6)  Where  an  insolvent  is  ont  opon  bail  and  does 
not  appear  at  the  day  of  hearing*  the  recognisances 
will  be  put  ih  force  against  the  bail  and  tne  Court 
will  order  a  wairrant  for  the  apprebeostun  of  the  insol- 
vent by  ibe  asa)$nee  ;  but  the  court  has  no  imisdiction 
to  alter  or  reduce  Ate  mmoont  secured  by  tne  recogni- 
sances.    £^.  Hattmgt,  I.  D.  C.  IV.  29.  96* 

(e)  The  court  (I.  D.)  will  not  ^nt  a  rule  to  shew 
cause  why  money  ]}aid  into  court  in  lien  of  bail  should 
not  be  paid  out  again.    Ancn,  B.  C.  1.  60. 

(d)  An  insolvent  may  render  himself  in  discharge 
of  his  bail.     Owtton  v.  Caale^,  Q.  B.,  I.  393.  II.  87. 

(e)  The  court  (I.  D.)  i^ill  not  on  the  petition  of 
an  overseer  comttitied  to  Newgate  for  defalcations, 
admit  him  to  bail,  under  the  insolvent  act,  but  the 
court  has  anthotity  to  discharge  him  opon  petition. 
Ezp.  GiifUtt,  I.  D.  C.  IV.  189.  6te  1  &  2  Victoria, 
c.  110.  e.  76. 

(f)  Where  an  insolvent  is  out  on  bail  and  does 
not  attend  when  the  hearing  of  his  case  is  called  on, 
Ihe  court  wilt  adjourn  it  and  send  him  to  prison  in- 
itead  of  enlarging  his  protection  on  bail.  Erp.  Mor» 
-uo»vI.  D.C.  11.394. 

(g)  When  insolvents  are  out  on  bail,  and  are  re- 
naoded  at  their  hearings,  the  time  they  are  out  on 
»il  ^ill  be  considered  to  have  been  etcluded  from 
he  time  mentioned  in  its  judgment.  Exp.  Juhtudn. 
[.  D.C.11L46 


'3.  jMpriMniiiMt. 

(a)  Where  a  debtor  makes  away  with  his  property 
to  the  injury  of  his  creditors,  the  court  (I.  D.)  will 
drder  him  to  he  confined  within  the  walls.  Eip. 
^hmon,  I.  D.  C.  I.  152.  .  But  the  court  will  allow 
a  prisoner  to  reside  wtthlp  the  riiles  during  a  remand 
on  the  gnmnd  of  serioos  illness.    Id.  346. 

(d)  The  court  refused  an  application  to  stay  pro- 
ceedings against  a  pr&ooer,  where,  he  being  in 
custody  at  the  snit  of  another  person  was  then  brought 
up  under  a  habeat  earpui,  and  was  aboat  to  be  charged 
in  exechtldn.     tUynoidt  ▼.  Simm&ndt,  Exch.  I.  30. 

(c)  The  cotft  (I.  D.)  hak  no  power  to  retnove  a 
prisoner  from  one  prison  to  another  for  contempt  of 
Its  orders.     £ip.  Board,  I.  D.  C.  1. 108.  163. 206. 

(d)  The  conn  (I.  D.)  can  only  remove  an  insolvent 
from  a  London  prison  to  a ' country  prison,  and  lUtt 
-vUe  vend.    Anon.  I.  334. 

4.  Diteharge. 

(a)  The  court  (I.  D.)  will,  in  a  proper  case,  grant 
a  rule  etia,  to  dismiss  a  prisoner's  petition  in  onfor  to 
his  discharge.    Exp.  Wtttmmt,  I.  D.  C.  II.  13. 

{br)  The  court  (I.D.)  has  power  to  annul  its  adja- 
dioation  where  a  remand  baa  been  ordered,  and  the 
inaolvent  obtains  his  discharge  from  costody  at  the 
fuh  <rf  his  detaining  creditor.  Eap.  Feilgate,  IL 
376. 

5.  PeiUUm. 

<«)  Where  an  insolvent  had  three  years  previously 
filed  his  peiitibn,  but  bad  remained  in  prison  for  want 
of  funds  to  proceed  upon  it.  the  court  ordered  5f.  to 
be  paid  to  the  attorney  in  the  case  out  of  the  un- 
claimed fond,  for  that  purpose.  Etp,  ShaMefird, 
I.  D.  C.  I.  316. 

{b)  U^n  a  denial  by  an  insolvent  of  a  belief  in  a 
fdtore  state  of  rewahls  and  punishments,  the  court 
will  dismiss  an  order  for  hearing  his  petitbn.  Exp, 
Connardf  II.  393. 

6.  Prrferenei, 
The  insolvents  owed  their  bankers  6002.  which 
was  secured  by  the  father-in-law  of  one  of  them* 
Their  book  debts  and  stock  were  sold  under  an  assign- 
ment, out  of  the  produce  of  which  sale  the  baokeia 
were  paid,  and  the  father-in-law  received  157/.  of  a 
debt  Que  to  him,  end  a  composition  was  sabseouently 
offei-ed  the  other  creditors,  which  they  partially  ac- 
cepted :  held,  that  the  payment  to  the  bankers  was 
no  preference ;  aliter  of  the  payment  to  the  father-in- 
law.  Exp,  Johnton  And  onother,  1.  D.  C.  III.  45. 
See  1  &  2  Vict«  c.  110.  s.  78. 

7.  TkeSehoduU. 

(a)  The  court  will  allow  a  prisoner  time  to  tie 
his  schedule.     Erp.  Gompertt,  I.  D.  C.  I.  206. 

(6)  The  court  has  no  jurisdiction  to  commit  a 
debtor  to  the  county  eaol  for  contempt  in  not  filing 
his  schedule  althougn  a  creditor  may  have  obtained 
a  vesting  order.  Erp.  Chamben,  I.  D.  C«  III.  169, 
343,  363. 

8.  Veiling  order. 

(a)  The  court  CI.  D.)  will  not  dismiss  a  vesting  order 
on  payroeot  of  the  detaining  creditor's  debt.  Exp, 
Jones,  t.  D.  C.  I.  316. 

(6)  If  a  creditor  who  obtains  the  vesting  order 
has  his  debt  discharged  and  satisfied,  that  will  not  be 
a  reason  why  the  vestikig  order  should,  as  a  matter  of 
course,  fall  to  the  ground.  Exp.  Chamben,  1.  D.  C. 
III.  363.    But 

(e)  A  vesting  order  has  no  effect  agunst  the 
estate  of  a  debtor,  who  does  not  take  the  benefit  of  the 
act  after  his  liberation  on  bail,  and  the  discharge  of 
the  debu     Kxp.  Lee,  1.  D.  C.  II.  377. 

(d)  1  he  bearing  of  a  cause  will  be  stayed  on  pro- 
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dttctioD  of  the  vesting  order,  notil  the  amgoee  of  the 
debtor  shall  appear  in  the  cause*  Chambirs  v.  Bit' 
eham,  Ex.  111.  410. 

(«)  A  vestiog  order  cannot  be  dismissed  withont 
the  consent  of  the  creditor  obtaining  it,  and  the  only 
way  to  get  rid  of  it  in  soch  cases  is  to  declare  it  nnU 
and  void.    Exp.  Gardner,  I.  D.  C.  IV.  251. 

9.  Future  acauired  propertjf. 

(a)  P,  in  1819,  took  the  bene6t  of  the  Insolvent 
Debtors'  Act,  then  existiDg,  and  assigned  hb  eflects 
to  the  pro? isional  assignee ;  he  had  no  estate  and 
consequently  no  aasignees  were  appointed ;  he  sub- 
sequently engaged  in  trade  and  acquired  S.OOOi. ; 
he  died  in  1&8.  and  made  a  will,  by  which  he  gare 
aU  his  property  to  his  wife,  who  administeied.  One 
of  the  creditors  under  the  insolvency  filed  a  bill 
against  the  widow  and  administratrix,  praying  an 
account,  that  the  assets  might  be  administered  by  the 
court,  and  supplied  first  in  the  discharge  of  the  de- 
ceased*s  debts,  contracted  since  his  insolvency,  and 
then  in  discharge  of  tlie  debts  from  which  he  was  re- 
lieved by  the  insolvent  act.  The  widow  demurred, 
that  the  debts  were  barred  by  the  statute  of  limiu- 
tions,  that  the  court  had  no  jurisdiction  for  want  of 
equi^ :  held,  that  the  acts  for  relief  of  insolvent 
debtors  were  to  relieve  them  from  personal  imprison- 
ment, and  not  to. discharge  their  future  estates,  they 
were  allowed  to  acquire  future  property,  but  subject 
to  their  former  debts.  The  intention  of  the  legisla- 
ture was  to  make  the  judgment  available  against  the 
insolvent  in  tlie  insolvent  debtor's  court,  but  upon  his 
deb's,  the  application  of  as«ets  being  pan  of  the  gene- 
ral law  of  the  land,  the  jurisdiction  of  chanreiy  can- 
not be  ousted,  and  the  remedy  was  properly  there. 
The  demurrer  was  overruled.  Ward  v.  PainUr, 
M.  R.  II.  216.  affirmed  op  appeal,  L.  C.  V.  41. 

As  to  the  statute  of  limitations,  the  case  Bariom  v. 
TattenhaU,  1  Russ.  &  My.  237.  was  a  sufficient 
answer.    Jd» 

A  bill  may  be  maintained  by  any  one  creditor 
against  the  personal  repreaeotstive  without  the  sanc- 
tion of  the  insolvent  debtor's  court.    Id, 

A  verdict  for  debt  and  damages,  when  recov- 
ered by  an  insolvent  after  his  discharge  under  the 
act,  is  such  future  acquired  property  as  passes  to  his 
assignees.  Exp,  BauUtt,  I.  D.  C.  III.  72.  Exp, 
StoekdaU.     Id.  186. 

(b)  The  court  has  no  power  to  interfere  with  a 
judgment  entered  up  on  an  insolvent's  warrant  of 
attorney. '  Exp,  Tortyth,  1.  D.  C.  IV.  126. 

See  Attobhibs  (nn). — Capias.  1. — CoifTRACTS, 
Frauds  in. — Escape. — Exscvtors,  13. — Husband 
AND  WiFii  2  a,  6. — Outlawry,  1. 

•     INSURANCE. 

1 .  lo  order  to  effect  an  insurance  upon  profits,  the 
goods  insured  must  be  such  as  the  insurer  has  an 
actual  present  interest,  and  a  vested  right  in.  Stock- 
Mey.DnnU^p,    £x.  III.  411. 

2.  A  mis-statement  made  in  a  daim  for  a  lou  by 
fire,  which  is  not  a  substantial  mistake,  nor  maiw 
with  a  fraudulent  view,  will  not  be  the  means  of 
avoiding  the  policy.  WeUtr  v.  LmDU,  N.  P.  IV. 
167. 

3.  It  is  generally  a  primd  fade  case  of  n^li^nce 
in  the  captain  of  a  ship  to  throw  out  ballast  while  at 
sea.     Dixon  v.  SadUr,  N.  P.  I.  317. 

•Sm  CovsNAHT. — Principal  and  Agknt. 

INTEREST. 
See  Vendor  and  Purcbasbr,  5. 

INTERLOCUTORY  JUDGMENT. 
Set  Scire  Facias. 


INTERPLEADER. 
See  VsKDoa  and  Pubchasbb.  4. 

/  INTERROGATORIES. 

See  Dbpobitionsw — Ezcmprmia. 

INTROMISSION. 
In  a  case  where  the  qoestioo  was,  *'  What  k^ 
of  interference  will  coostitnte  •  vicious  iriiisiiMii 
in  ScoUandr  the  House  of  Lords oo appssl 'k'M 
that  the  Court  of  Session  eaniioC  aher  a  deaiasar 
the  Laid  Ordinary,  refferring  the  case  to  be  tried  ^  t 
jury.  Montgomery  v.  Sir  Jeaam  BosmU,  D.  P.  L 
404. 

INVENTION,  NOVELTY  Gt. 
See  Patbvt,  6. 

INVESTMEim. 
&M  Executors,  4. 

INVESTMENTS,  IMPROPER. 
See  Tbustess,  2,  3. 

lOU. 
See  Evidence,  5,  6. — Stamps^  3. 

IRELAND.  SWEARING  AFFIDAVITS  0. 
5m  ApriDAvns. 

ISSUE. 

1.  The  vrord  '•  issue"  aa  a  woid  of  iaitm. 
See  LiMrrATioN.— Bequest,  1,3. 

2.  Where  an  issue  was  granted  on  an  imerlecsin 
application,  and  tried,  but  the  parties  west  oe  via 
the  cause,  and  entered  into  evidence.  The  mad 
was  heldiocoodusive  on  the  court,  facts  baiiog  bm 
proved  dirowing  a  different  aspect  on  the  esse  fns 
what  it  bore  when  before  the  jury.  Cemftra  i. 
AneeU,  L.  C.  III.  231. 

3.  Issues  «^ill  beUkenproctfn/cBeagaiasttpim 
wbo  neglecto  to  uke  the  cause  fisr  trial  at  the  aBSs 
for  wh&d  it  is  appointed.  Ati^Generel  v.  CImt, 
L.  C.  IV.  162. 

See  Pbacticb,  12. 

JOINT  AND  SEVERAL  ACHOKS. 

Satisfaction  of  an  injury  to  one  of  ieven)  a- 
defendants  is  satisfaction  as  to  all.  Thefefofc,  «^ 
a  plaiiitiff' accepted  an  apnuiiyin  satisfsctioo  ofiJ 
subsisting  causes  of  action  against  souie  of  the  putti 
to  the  action,  but  subsequently  sued  another  <tf  t.< 
defendant*  thereto,  the  couit  atayed  prooefdta|S  s 
the  second  actioiu  Patemoeter  v.  ITii^.  C.  P-  n- 
429. 

JOINT  CONTRACTS. 
See  AnoBMiES,  1 1. 

JOINT  POWER. 
See  Appointment,  Powbb  of. 

JOINT  STOCK  BANKING  COMPAXIFi^^ 
See  Bankems,  2. — ^Joint  Sroca  CoMPAKinr  It  - 
3,  4,  29,  30,  31. 

JOINT  STOCK  COMPANIES. 

1.  Righuand  Hem  rfAmrekeiden,  dMcUt  (w- 

teee,  and  pmbHe  ofieen  agaUut  eatk  fCArr,  at 
tuUi  6e,  tecwcen,  emd  egeinet  eeek^^' 

2.  ContraeU  by  and  vitfc-^rwul    ■»  fl* *■* 

fiaa. 

3.  Omtrol  ever  knd  required  by  ikemfir  tbrnft^ 


4.  Payment  «f  purtAmee  nwmty  teken  ^  ^^^^ 

6.  Li^6ifiit<t>r  demageetegoedt^^m^" 

raadt  and  too/lt.  ^^ 

6.  tiabiUtie%  of  eharehelden  to  M*  ^  *^ 

sAorif. 

7.  LiabUitiee,  pereaual,  ofi 

8.  Identity  rf  pwtM 
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I.  RightM  and  lim  «f  ihartkddin,  direeton,  frvf- 
tm$,  and  pahlie  ajictn  agahut  $aeh  othtr,  and 
tuUt  hft  betwtenf  and  againU  each  other, 
(1 )  The  dtrecton  of  a  joint  stock  btokiog  comptny 
institnted  a  snit  io  equity  io  the  Dame  of  their  public 
officer,  under  7  Geo.  Iv.  c.  46.  i.  9.  against  several 
ahareholdera of  tbeoompenj,  and  other  persons  not 
shareholders,  to  recover  monies  improperly  withdrawn 
by  soch  shareholders  from  the  Bsok,  without  the 
knowledge  or  oOnseBt  of  the  other  shareholders,  oot. 
of  the  fimds  of  the  company,  and  applied  for  the  por* 
poses  of  carrying  on  a  newspaper,  submitiing  thst  the 
defendants,  who  were  shareholders,  ought  to  be  held 
responsible  jointly  with  the  other  proprietors  of  the 
newspa|Mr  who  were  not  shareholders,  and  praying  a 
declaration  that  the  ihar9S  of  the  defendants  were 
subject  to  a  lien  in  the  hands  of  the  company  for 
what  should  be  found  due.  Demurrer  for  want  of 
equity,  it  being  nothing  mora  than  an  ordinary  legal 
debt  on  a  balance  of  account  for  advances  made  bv 
the  bank,  and  ought  to  be  sued  for  under  \  h  2 
Vic.  c.  96.  and  if  not,  the  plainttflT  had  no  right  to 
reoresent  the  company,  to  whom  the  debt  was  doe : 
held,  that  primd  facia  there  was  equity  enough  to 
support  the  bill  against  the  shareholders,  snd  that 
there  was  nothing  in  the  second  objectbn.  Demurrer 
overruled  with  costs.  Hfowiifrf  v.  RowUy,  V.C.II1.394. 
^  (2)  A  hill  was  fiM  by  severel  shareholders  of  a 
joint  slock  bank,  which  had  suspended  its  poymenta 
against  the  dhectors,  all  of  whom  esoept  one  were 
hsnkropts,  on  behalf  of  themselves  and  all  the  other 
shsreholdeia  except  the  defendants,  preying  the  usual 
account  of  the  partnership  concerns,  and  for  a  re- 
ceiver, that  the  assets  might  he  applied  as  far  as  they 
would  extend  in  payment  of  all  the  co-partnership 
liabilities.  Demurrers  for  wsnt  of  equity,  and  for 
want  of  parties,  hecause  "  aU  the  partners  or  share- 
holders in  the  partnenhip  or  company  were  necessary 
parties  to  the  mil,  and  all  such  partners  or  share- 
holders were  not  made  parties,*'  and  because  the 
Msignees  of  the  bankrupt  defendants  were  not  made 
parties,  and  because  the  bill  was  exhibited  for  several 
end  distinct  and  iiKlependent  matters  and  causes, 
which  had  no  relation  to  each  other:  held,  that  the 
court  conld  not  grant  the  limited  relief  asked  without 
declaring  a  ditsolntion  of  the  copartnership,  and 
directing  the  ooooants  to  be  taken,  because  the  bill 
did  oot  pray  the  coart  to  administer  the  funds  of  each 
individual  partner.  Dewmmn  allowed,  V.  C.  IV. 
380— Or  Apfial  :  held,  there  was  more  equity  for 
the  bill  than  against  it.  The  court  tciU  decree  an  ac- 
epunt  io  a  sait  between  pertners  without  declaring  a 
ditsolntion.  L.  C.  V.  1100.  A  bill  by  some  pait- 
oers,  on  behalf  of  themselves  and  all  the  other  share- 
bolden  except  the  defendants,  who  should  come  in 
and  contribute  to  the  eapences  of  the  suit  against 
other  shareholdenf  tnistees,  and  diiactore,  is  main- 
tiioahle.  id. 
Order  of  V.  C«  reversed.  Demurren  overmled.  Id. 

See8and4  Vic.  e.  111. 

<3)  S  purchased  500  shares  io  a  joiat  stock  bank- 
in?  company,  and  filed  a  hill  against  the  public  offi- 
cer, and  the  directore  of  the  company  to  set  aside  the 
porehase,  and  have  his  parchase-money  refunded, 
^^iog  against  the  defendants,  the  director's  fraud 
end  misrepresentation  as  to  the  prosperous,  Bourishitig. 
end  profitable  condition  of  the  company's  afl^irs,  at 
the  time  he  had  made  the  purchase,  oy  which  be  was 
induced,  relying  upon  the  representations  to  be  bond 
'fide,  to  make  the  purchase,  and  that  after  signing  the 
company's  deed,  he  discovered  thst  these  representa- 
tions were  fraudulent  and  untrue,  and  that  the  affaire 
of  the  company  were  in  a  very  embarrassed  state, 
i^smurrer  by  tht  pahlie  officer  for  .want  of  equity. 


and  that  he  could  not  be  sued  in  a  dispute^ between 
the  partners.  Demurrer  allowed.  Seddon  w,  ComieU, 
V.C.IV.  412. 

(4)  A,  possessing  shares  in  ajointstock  hank,  deposited 
them  with  the  bank  to  secure  advances,  and  became 
bankrupt.  The  bank  sold  the  shares,  and  the  assig- 
nees filed  a  bill  for  an  amount  of  the  produce  of  the 
sale,  and  a  motion  wu  made  for  inspection  of  the 
bank  books  and  papera,  to  enable  the  assignees  to  esta- 
blish fraud  against  the  bank,  who  did  not  refuse 
the  praductioo  of  aueh  hooka  and  papera  as  were 
produced  at  the  public  meetings  of  the  shareholders, 
but^refused  the  inspection  of  any  othen,  on  the  ground 
of  an  exprem  stipulation  in  the  deed  of  partnenhip 
conatitnting  the  company,  that  no  abareholder  should  . 
be  at  liberty  to  call  for  or  inspect  any  books,  papers, 
&c.  but  soch  as  were  produced  at  the  request  of  a 
general  raeetittg  of  the  ahareholdera :  held,  that  the 
transaction  was  only  a  mortgage,  which  would  not 
give  a  mortgagee  a  greater  right  than  a  shareholder, 
but  that  such  a  covenant  would  not  protect  a  fraudulent 
Irensaetioo ;  and  if  a  bill  is  filed  alleging  the  whole 
aflSiir  to  be  a  bubble,  and  stating  particular  grievances 
and  instances  of  fraud  the  eourt  will  interfere.  Decrea 
made  for  production  of  books  and  papera  produced  at 
the  public  meetings  only.  Stuifbt  v.  Lister,  V.  C.  II* 
371. 

2.  ContraeU  by  and  mth  fraud  and  mi$repret§n»  i 

tations, 

(6)  Where  directon  of  a  joint  stock  company  made 
gross  misrepresentations  to  induce  persons  to  purchase 
shares,  homing  oot  that  the  money  subscribed  was  to 
be  spplied  in  carrying  on  the  works,  but  concealing 
other  payments  that  were  to  be  made  from  the  sub- 
scribed capital,  and  it  turned  out  that  the  expenses  ex* 
ceeded  the  receipts,  and  the  property  was  mismanaged : 
an  injunction  will  be  granted  to  restrain  directora 
from  proceeding  with  the  concern,  and  a  manager  and 
receiver  appointed  to  carrj  on  the  business,  and  pre- 
vent the  property  from  petuhing.  BuUman  v.  Theinat, 
M.  R.  1.  137. 

(6)  A,  B,  S,  and  W  projected  a  public  institution, 
the  incorporating  charter  whereof  declared  that  a 
capital  of  20,0CK>{.,  consisting  of  400  501,  shares, 
should  he  raised ;  provided  for  the  appointment  of 
managera,  who  were  to  be  holden  of  five  shares  ych, 
and  then  declared  that  T.  A,  B,  S,  W,  and  G  should 
be  the  first  managera.  When  the chaiter  was  granted, 
T  and  G  wera  not  ahareholdera,  but  had  agreed  to 
become  so.  Afterwarda  A,  B,  S,  and  W  appro- 
priated all  the  shares  among  themselves,  agreeing  to 
resell  them  for  their  own  benefit,  and  they  charged 
themselves  with  the  whole  20.000/.  accordingly,  snd 
took  credit  for  16.0001.  in  tbe  Society's  aceoont  as 
for  sums  expended  by  them  in  its  formation,  &c.  and 
paid  tbe  remaining  40001.  to  the  Society's  bankers. 
Exclusive  of  several  shares  entered  in  the  namep  of 
the  wives  of  A  and  B,  abont  160  othen  were  sold 
previous  to  Febraary  1836,  when  a  general  meeting 
of  the  Society  was  held ;  on  representation  that  the 
fund  had  been  so  appropriated,  it  was  confirmed  by 
such  meeting.  It  was  subsequently  found  that  tM 
16,000/.  was  not  laid  out  as  represented — that  a 
moiety  thereof  only  was  so  laid  out.  on  which  a  bill 
was  filed  against  A,  B,  S,  and  W's  widow,  charging 
them  with  fraud ;  alleging  an  appropriation  of  pur- 
chase monies  on  the  sale  of  aharee  to  tbeir  own  use ; 
that,  on  W*s  death,  A,  B,  and  S  transferred  bis 
sharea  to  tbeir  own  nse  in  discharge  of  an  alleged 
debt  due  to  them ;  and  praying  an  aoooont  of  tbe  ap- 
propriation of  the  aharesi  purchase-money,  and  ex- 
penditure ;  that  the  Society  might  not  be  bound  by 
tbe  resolution  of  Febmarv  1835,  and  that  tbe  pro- 
ceeds of  W'a  iharea  mignt  be  appropriated  to  make 
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good  what  shouU  b&fomul  ^vc.frpm  hm  19  the  So- 
cieij.  The  defeDdants  demurr^  for  want  of  equity 
and  ifor  want  of  parties,  alleging  that  the  wives  of  A 
and  B,  and  the  original  ahareho^ers,  ought  to  be 
m^de  parlies.  Bemurrers  over-ruled,  but  defenders 
to  answer  the  bill.  The  Sttcietji  for  the,  JUuttratUnk 
and  Kneouragement  of  Practical  Science  t.  Abbott, 
IV.  425.  M.^. 

(7)  The  shareholders  who  purchased  shares  from, 
are  not  necessary  parlies.    Id* 

(8)  This  decision  was  appealed  from,  bat  before  the 
appeal  came  on  to  be  heard  before  the  Lord  Chancel* 
lo^  the  dispates  between  the  parties  were  settled  by  a 
oompromise.    MSS. 

(9)  The  plainiiflT  was  th^  owner  of  mines  of  very 
great  magnitude,  and  entered  into  a  contract  with  the 
defendants.  Small ,  Shears,  and  Taitlm,  managing 
directors  of  The  British  Iron  Mnt  Sto(^  Company,  in 
their  own  names ;  the  effect  of  which  was  to  give 
those  persons  the  property  in  the  mines,  for  which  the 
plaintiff  was  to  be  paid  by  certain  instalments ;  that 
the  defendants  were  not  to  be  personally  liable;  that 
the  instalments  were  to  be  paid  at  certain  stipulated 
periods,  the  last  in  1827  ;  and  the  plaintiff  was  to  look 
to  the  estate  for  payment.  That  in  fraud  of  that 
contract,  they  instituted  a  siiit  containing  a  variety  of 
false  charges,  which  at  one  time  were  supposed  to  be 
well  founded,  but  which,  by  the  ultimate  dedsionof 
the  House  of  Lords  havfi  bisen  declared  to  be  ill- 
fouiided,  and  that  by  those  means,  and  by  under- 
takings in  the  cause  when  it  was  pending  in  the  Court 
of  Exchequer,  they  have  protracted  the  dav  of  pay- 
ment, and  the  result  had  been  that  during  the  whole 
of  this  period,  the  defendants  were  continuing  to  work 
the  mines  and  exhaust  the  property  to  which  the 

{>lsintiff  was  to  look  for  the  pnrpose  of  working  out 
lis  security ;  and  the  result  of  that  had  been  that 
300,000<.  remained  due,  the  property  itself  having,  by 
the  wprking  of  the  company  in  the  meantime,  b&> 
come  an  inadequate  security  for  that  sum.  While 
the  suit  was  pending  in  the  Exchequer  the  plaintiff 
filed  a  bill  for  a  specific  performance ;  but  uj^p  tb^ 
Chief  Raron  pronouncing  the  agreements  void,  the 

{>laintiff  on  the  next  day  obtained  an  order  to  dismiss 
lis  bill  with  cosu.  Afterwards  the  decree  of  the 
Chief  Baron  was  reversed  by  the  House  of  Lords,  by 
which^lie  agreements  were  established,  and  the  plain- 
tiff had  made  no  attempt  to  get  rid  of  the  dismissal 
of  .his  bill ;  he  therefore  sought,  a  declaration  of  the 
court  that  die  defendants  or  some  of  them  were  per- 
sonally liable  for  the  remainder  of  the  purchaser 
money.  The  defendants  demurred  for  wapt  of  equity 
and  want  of  parties,  the  directors  of  the  company  at 
the  time  the  bill  was  filed  not  having  been  made  par- 
ties :  held,  that,  that  on  the  ground  of  conduct  no 
relief  could  be  had  against  SmaU»  Shems^aud  Taiflor, 
and  d  fortiori  none  against  the  otiier  directors  or  their 
a^nt,  or  the  company  ;  yet  as  some  relief  could  be 
given  8g|(iq9t  them  in  the  way  of  a  speqi^c  perform- 
ance, their  domurrers  were  overruled,  the  demurrer 
for  want  ot  equity  only  entertained.  AUwoody,  Small, 
V.X:j.L37f.  Ok  Appbal,  demurrer  for  want  of 
eqiiity  ovemyied.  Demurrer  for  want,  of  parties  al- 
low^. The  actual  proprietors  of  the  property  of  the 
company  are  necessary  parties,  because  the  property 
of  the  company  is  liable  to  the  plaintiff,  and  the 
plaintiff  had  leave  to  amepd.'    L.  C.  Id.  111.  375. 

(10)  {t  is  not  necessary  ih^t  all  the  shareholders  are 
necessary  parties,  bpt  if  they  are  not.  so  as  share- 
holders,  there  must  be  some  persons. w,hoip  those  in 
contact  with  ihm  company  are, at  liberty  to  sufu    Id» 

3.  Control  over  land  required  for  their  purposes* 
ill)  The  proprietor  of  a  ^ailw.ay  company  required 


wnne  land,  not  for  the  raihiay  to  |M  ihiumK  bel 
for  the  purpose  of  digging  for  materials  for  the  cn- 
bankments  of  another  part  of  the  railway  a  suledv- 
tant ;  iii  the  notice  to  the  proprietor  the  ofaieci  fa 
which  they  wanted  tlie  land  was  not  stated;. las  p»- 
prietor  did  not  wish  to  part  with  the  knd,  hot  ikt 
company  sent  a  precept  to  a  jury-  The  prafci^ 
then  filed  a. bill  and  obtained  sii  injunction. rcstnia- 
iog  the  company  from  proceeding^  with  the  precqt 
and  from  taking  possession,  but  wjuch  was  awvuth 
dissolvedf-rPN  appeal,  it,was  snggestHl  tirt  •« 
scientific  person  might  be  fizod  upon  oe  each  m, 
who  wouIq  .  examine  the  works  and  report  aaaa  tk 
necessity  for  taking  the  land.  Webb  v.  The  Mada- 
ter  and  L^edt  Eatlway  Ctmpamp^  L.  C.  L  390. 

(12^  A  repdri  was  s«Jbs(Bqoiiptlj  made  hy  aa  o- 
gineier,  who  stated  t^t  pari  ol  the  land  only  *»  re- 
quired, and  the  injunction  WM  ordered  to  reatniatk 
company  from  pr^ceedii^  wit^  the  precept  far  aa; 
land  beyond  that  port.    l^SS* 

(13)  The  powers  cQjnferred  on  raflway  cospaaici 
are  so  large  and  bq  injurious  to  individuals  that  tk^ 
will  receive,  no  extension  fro^  the  court.    L.  C 1^ 

(14)  The  proprietors,  of  railway  oompiaBies  will  he 
restrained  by  iniunctioi^.fr^n  exercising  any  ooauail 
over  land  staked  out  by  their  agents,  unless  iodadd 
in  the  company's  notices,  Blaymey  v.  TUBirm.^ 
Glouc.  R.  C.    M.  It;  II.  1*34. 

4.  Paymtnt  nf  purckaee-maneif  wker§  title  d^k^u. 
(16)  The  dffectors  of  a  joint  stoct  oonpaaj  na^ 
pay  the  purchase-money  for  Land  required  lor  its  par- 
poses  into  the  Court  of  Cbanceij  where  the  tiik  ii 
not  shown  to  the  satisfaction  of  the.cosiiMBj,  tl- 
though  directed  by  their  act  of  Parliament  to  be  pid 
into  the  Eachequer.  Hyde  ?.  C.  If.  RmUef  Cm- 
pony,  V.C.  11.  7« 

5.  Liahiliiiesfor  damages  to  geodi, 
'  (\6)  The  proprietors  of  a  steam-boat  compaajwet 
'held  liable  m.  damages  done  for  goods  shipped  es 
board  one  of  their  boats  for  coriveyaiice,  sod  «bidt 
became  damaged  and  unsaleable.  Muddle  v.  StKitt 
N.  P.  Q.  B.  IIL  298. 

6^  Director's  p^w^s*  tmd  iio^'Uttis. 

( 1 7)  A  director  of  an  incorporated  coaapany  it  aol  per- 
sonally liable  (unless  made  SQ  by^tbeu'actofpaHit- 
ment)  to  a  judgment. obtained  agasost  him  ss  a  t> 
niinal  defendant ;  and  therefore  a  rule;  caJtiag  ippa 
such  a  director  to  shqw  cause  wh^.he  should  not  p^y 
the  damages  and  costs  recovtured;  m  anactipo,whenA 
he.was  such  a  defieodant,  or,  why  ib  iMall^esaealiiB 
should  not  be  issued  against  his  fcoods^  wudjachaige^ 
Barrisoti  v.  TiniiiitiM,  Q.  B«  I.  55.  73. 

7.  Injariet  to  toads  etnd  wtOs. 

( 18)  A  mandamus  will  be  granted  diiecting.joiot4o(i 
companies  to  make  good  and  soffieient  bew  roadsia 
the  place  of  roads  destroyed  or  rendcted  uaJcs  bf 
their  operations.  Reg.  v.  Bimringham  Hdfvay  C*, 
Q.B.N.P.L3U.  ^ 

(19)  They  have  no  right  to  c^i^lCDd  -paHpet  vaHs: « 
ther  might,  them  woukl.  be  no  Naait  to  tkcir  pe«^> 
and  they  might  continue  th«io  aa  te  as  th^  p'^"*'^* 

Id.  .  i-« 

(20)  On  motion  tor  ai^  imnn^tipn  agaiorts""^ 
compai^y.  to  restraipithem.miin  eanying  "-"^  ■'™' 
a  turnpike  road,  and  from  doing  ether  ' 

by  altering  the  level  of  the  rued :  Hw  

cpsU.  altbough;nn  the  oonaas*  gifen  by  ^  tadliff ^ 
the  road»  to  the  pfisaing  of  the  eoapMiy'i  artt  <  "* 
proyidf^  that  the  railway  should  aefs  etcrlks  tm 
at  a  sufficient  elevation,  and  thai  ibe 
ba  bwered  to  effect  such  elevation,  er  he 
thereby,  because  such  assent  did 
tpisteea'  right  pf  opposing  lll^ihi)^ 
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ficition' fk&F  faiWtod  im;  m  •  prot^ctioo  to  tb^ir  rMd ; 
Bod  as  the  bill  hod  pMsed  without  any  proviso  limiting 
tl^e  coropaoyU  power  of  levelling  road^y  the  court  had 
DO  power  to  prevent  damage  thereto  by  the  company's 
works.  Aldred  v.  Directors  «f  (As  A*or(&  Midland 
Railway  Ctmpany,  Y.  C.  I.  342. 

8.  Lio//i!t<iet  of  AarthoUlert  to  ealU  upon  thtir  scrip 

iharn, 

(21)  A  railway  company  bronght  to  action  for 
calls.  The  defendant  held  scrip  for  forty  shsren,  and 
had  claimed  to  be  registered  for  them,  and  his  name 
was  accordingly  entered  in  the  books  of  the  company. 
Calls  were  made  and  advertised,  but  be  paid  none  of 
them.  He  waa  not  an  original  scrip  subscriber,  and 
other  proprietors  had  been  rtgisterod  in  respect  of  Us 
shares.  The  directors  were  empowered,  in  case  of 
default  made  in  payment  of  calls,  to.  declare,  the  shares 
of  such  defaulters  forfeited,  and,  in  a  notice  they  had 
given  the  defendant,  they  stated  that  *^his  shares 
tootUl  bt.  deelaicd  forfeited,"  but  no  sufaMquent  de- 
claration was  made*  The  defendnnt  pleaded  that  he 
was  not  indebted ;  that  when  the  calls  were  jnade  he 
was  note  pxpprietori  and  that. after  he  had  become  a 
propfietdr,  the  directors  had  declared  his  shaiea  for- 
feited :  bel4>  that  the  notice  was  a  declaratioo  that 
lomeihing  would  be-done  at  a  future  time ;  no  sobae* 
quent  declaration  was  made,  and  therefore  the  shares 
were  not  forfeited,  and  that  the  plea  was  not  msde  out, 
and  the  defendant  must  be  taken  as  a  proprietor,  and 
a  verdict  went  against  him.  Tkt  Birmingham^  Brigtol, 
and  Tham»  Junction  Railway  Com  v.  Loeh$,1^  105. 
(See  Notice.) 

9.  Pergonal  liabiUtiu  if  thartholdert,,' 

(22)  An  action  was  brought  against  a  shareholder 
in  a  scrip  company  for  goods  supplied;  the  company 
had  issued  prospectuses  announcing  a  capital  of 
250,000/.  in  10,000  shares  at  25/.  each,  and  the  cer- 
tainty of  success,  upon  the  faith  of  which  tne  defen- 
dant took  some  shaies  ;  the  project  turned  out  a  fail- 
ure, as  The  directors  only  disposed  of  a  small  portion  of 
the  shares:  held,  that  as  the  contract  of  partnership 
entered  into  by  the  defendant,  with  the  directors,  hsd 
been  altogether  set  aside  by  the  latter,  the  defendant 
cculd  not  be  made  liable  for  goods  supplied  them  on 
the  order  of  their  secretary,  because  be  waa  a  share- 
holder under  the  proapectus  of  the  company.  He 
made  himself  liable  on  a' capital  of  250,000/..  and  as 
the  directors  began' on  12,000/.  the  defendant  s  assent 
to  »uch  circumscribed  capital^  must  be  fehown  before 
)te  can  be  made  liable.  The  disectors  an  the  penoiia 
primarily  liable,     Pitfiifrrd  ,ir.  Davit,  £z«  1. 407* 

(23)  A  aheraholder  of  the  sane  company  waa  held 
not  liable,  as  a  proprietor  thereof,  to  be  sued  by  a 
tradesman,  for  afticles  aonplied  by  him  for  the  com* 
psoy'a  use,  which-  weie  ohlered  before  such  shareholder 
became  a  meniber  of  the  company.  The  action  was 
brought  for  the  price  of  soaoe.  maiibinery.  The  pro* 
spectus  waa  iasued  in  May,  1836,  which  atated  the 
machinery  to  be  in.  a  atala  oif  forwaidoeaa.  Thtf  de- 
fendant had  not  bia  aharea  till  the  31st  of  that  month. 
WhUehead  v.  BorrMi,  N.  P.  Ill,  105^ 

(24)  To  an  aeiion  Cor  aneara  of  aalary  against  a 
director  of  a  joint  stock  company,  the  defendant 
pleaded  thai  he  vtas  not  a  director  when  the  action 
was  brought,  inasmuch  aa  he  had  become  disqualified 
by  selling  his  shaies.  It  appeared  Uiat  the  defendant 
^«s  appoidted  a  director  by  the  act  of  Parliament, 
and  would  continue  so  for  some  time :  plea  beld  bad. 
Barrimn  v«  WaTHtford,  £x.  III.  7L 

(25)  A  creditor  of  a  joint  atock'compafiy  is  entitled 
to  make  an  iadindiial  ahareholderthereora  bankrupt, 
such  being  a  conunan  law  right  and  not  takeo  away 


by  any  act  of  ParliMMbt)    Etp.  Wood,  C.  R.  II. 
328, 

(26)  A  consei»ted  to  become  a,  member  of  a  joint  . 
stock  company  (The  Metropolitan  Pofcelt  Dekvery 
Company) t  if  5000  shares  were  sold.  The  directors 
commeiioed- business  wben  400  only  weiti  disposed  of: 
held,  that  A  was  ikot  bound  by  their  acts,  nophnton 
V.  Show,  N;  P.  IV.  253. 

(27)  A  shareholder  cannot  be  made' liable  for  the 
contracts  entered  into  by  the  company,  unless  it  ia 
shewn  that  the  principles  upon  whi6b  tKe  compeny 
was  originally  established  bad  beeq  follyscanied  out. 
in  every  respect,  or  that  the  defendant:  as  a  ahare- 
hdder  was  awar«  of  apy  d^viatipn  that .  had .  been 
made  in  them.    Id. 

(28)  The  clerk  of  a  joint  stock  oompanybraaght  ao 
action  against  a  director  for  srrears  of  salary.  The 
defendant  pleaded  he  was  not  a  director  at  the  time 
the  action  waa  brought,  he  having  transferred  his 
sharea  and  thereby  becoaie  diK)ua)ifled :  held,  that  the 
plea  wto  bad,  is  the  defendant  waa  appointed  a  di- 
rector by  tba  oonpan/s  act,  attd*«>  would  eontiMM  ^ 
until  1840.  Huniean  v.  Wamrford  ( \Vat$  (hrh  > 
Mining  Company),  £x.  III.  71. 

(29)  Where  it  became  necessary  to  proceed  agaiait* 
individual  partners  of  a  joint  stock  ban^Ling  company^,, 
so  application  was  granted  to  enter  a  suggestion  oo 
the  roll  under  the  joint  stock  companies'  act,  7  G»  .4«. . 
c.  46.  that  certain  persons  were  such  paitoers^  io 
order  that  execution  might  be  had,  agaioai  any  ioidiv»-  * 
dual  partner,  on  a  judgment  obtained  against  the'., 
company.     Powlett  v.  Imp,  Bank  of  England,  B.  C«. 
111.  71.     See  as.  12,    \d,   7  G.  4,  c*  46.  IV«/ 
329. 

(30).  A  judgvieot  had  been  .obtained  tgaioat  tha. 
registered  public  officer  of  the  Leamington  Joint  Stock 
Bank,  a  rule  was  obtained  calling  oooo  individual 
proprietors  of  sharea  to  shew  cause  why  a  suggestioa  < 
should  not  be  entered  upon  the  roll  te  charge  them  as 
aeparate  individuals,  and  why  execulioii^  should  not . 
issue  accordingly.    The  question  was,  whether  such 
interposition  ought  to  ba  efijscted  in  the  manner  pro*  • 
poaea  by  the  role,  or  in  the  farm  of  atrtrf/oejai.    It 
was,  in  fact*  a.queation  in  what  manner  new  partiea- 
were  to  be  placed  upon  the  record,  w^ich  according  to 
the  aoteceaent  usage,  must  be  by  trire/aciag,  .the  pro- 
ceeding by  suggestion  being  only  appr^riate  to  the 
introduction  of  collateral  facts,  as  the  change  of  name  . 
or  death  of  partiea :  held,  that -no  parties  ought  to  be 
chargeable  with  any  liability  without  full  notice  and 
opportttoity  of  defen4iag  htsQself,  and  thia  could  roost' 
edectually  be  done  upon  a  jctrs/ociof ,    In  BartUtt  v. 
Pentland,  1  Barn.  &  Ad.  704^  it.  was  determined  that  • 
if  an  Act  of  Parliament  authorizes  thp  making  an* 
officer  of  a  cpmpany  a  nominal*  defeodant,  and  ena- 
bles the  plaintiff  to  take  out  execution  against  tba  " 
individual  partners  as  being  the  real  defendants,  it  is 
necessary  that  he  should  io  some  way  have  the  autho- 
rity of  the  court  before  he  can  have  suclr  execution*  •• 
A  teire  /acia$  is  the  usual  course  in  such  cases.    A 
suggestion  is  applicable  only  to  collateral  facu  aflect- 
ing  other  parties  than  those  upon  the  record,  and  the 
rule  was  discharged  per  Lord  Denman,     Bptanqnat  v. 
Raintforth,  Q.  B.  IV.  329. 

(31)  Where  a  ioint  stock  banking  company  (Th$ 
Imperial  Bank  of  England)  had  fsiled,  add  a  fiat  had 
issued  agaioat  one  of  ihe  regtatered  ofiicen,  proof  w4s 
allowed  o&  hie  estate  for  a  debt  due  l^  the  company 
fur  the  purpose  of  enabling  the  claihiant  to  vote  in 
the  choice  of  assigaees,  and  to  d'x^rcise  a  eontrbl  ovef- 
hia  estate.  i}poia  petition  Ci^  ha\  e  the  proof  expqnged 
it  waa  dissMaaed.    £tp.  Atdmm,  C.  R.  lU.  136. 
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JOINT  TENANTS— JUSTICE  OP  PEACE. 


10.  UeHtUy  ot  Partnmhip. 
(32)  Death. — Biokriiplcy  or  disposition  of  sham 
doe«  DotaflTectthe  identity  of  a  partnership  established 
Qoder  the  Joint  Slock  Banking  Act*  7  Geo.  4.  c.46. 
Exp.  Manum,  C.  R.  III.  36. 

S§e  Bankbrs,  2,  3^-— Evidcncb,  4.»-lKqufsiTTON. 
— Mawdamcs,  3.  —  Mimiio  AoTSirnjRX*^- 
NoTicB. — TRANsriB. — Vbnbob  aiid  Pub- 

CBA8BB,  9. 

JOINT  TENANTS. 

Se§  TbM AMTS,  JoilfT. 

JUDGE'S  CERTinCATE  UNDER  43  EUZ. 
S§e  Costs,  8. 

JUDGE'S   CERTIFICATE   OF   DOUBLE 

COSTS. 
Sm  Costs,  4. 

JUDGE'S  DUTIES. 
S€$  Libbl,  3. 

JUDGE'S  ORDER. 

1.  A  Judge's  order  must  be  ttrved  forthwith,  i.«. 
beCste  the  opposite  party  can  take  farther  proceedings 
in  the  cause.  Therefore  an  order  mUowing  two  days 
to  join  in  demarrer  obtained  at  6ve  o'clock  on  one 
day,  and  not  served  until  between  two  and  three 
o'clock  on  the  following  davi  before  which  time 
the  other  party  had  signed  judgnient  x  held,  that  the 
order  was  served  too  rate.  A  nile  was  refused  for 
setting  aside  the  judgment.  Kmrny  v.  Hut^inmnif 
Ei.  IV.  46. 

2.  As  to  what  is  a  reasonable  time  to  allow  a  party 
obtaining  an  order  to  elect  to  draw  it  up,  and 
■enre  it  or  not.  When  the  parties  live  within  any 
reasonable  distance  of  each  other  there  is  ample 
time  from  five  in  the  afternoon  until  nine  at 
night  to  serve  an  order  of  this  description,  but 
at  all  events  it  ought  to  be  served  before  the  opening 
nf  the  oflSce  next  morning,  or  rather  in  strictness  be- 
fore the  time  when  the  opposite  attorney  would  have 
to  leave  his  office  for  the  purpose  of  being  present  at 
the  opening  of  it  at  11.  Per  Parkt,  B,    Jd. 

3.  A  judge  had  (by  consent  of  both  parties)  made 
an  order  that  on  payment  of  costs  by  mfendant,  and 
on  payment  of  tne  debt  at  a  given  time  all  proceed- 
ings should  be  stayed,  but  that  on  default  of  such, 
plaintiff  was  to  have  final  judgment  z  held,  that  the 
plaintiff  could  not,  before  the  appointed  time  had 
arrived,  applv  Jo  a  Judge  for  a  eapiai  to  anest  the  de- 
fendant on  his  being  about  to  leave  the  kingdom. 
BmU  V.  Siantiyf  Ex.  III.  412.  IV.  188.  The  court 
suggested  that  in  cases  where  the  plaintiff  has  reason 
to  suspect  an  intention  in  the  demndant  to  leave  the 
kingdom,  he  should  by  the  order,  by  a  special  clause 
iq  the  maigin,  reserve  leave  to  spply  for  a  ospioi  if 
necessary.    Id, 

The  word  *'prooeediDg8"  means  anj  proceedings 
tendina  to  final  judgment.  A  capiat  is  only  such  a 
proceedioe.    Id.  ]>er  Parkt,  B. 

The  order  staying  proceedings  is  an  agreement 
on  the  part  of  the  plaintiff  granting  six  months  for  the 
defendsnt  to  pay  the  debt.  He  can  take  no  proceed- 
ings against  bim  while  that  time  is  running.    Id. 

S§9  Attorniu,  (o  e).~-DcBT,  Act  fob  Abolxsv- 

xbo  impbtsommkmt  fob,  1. ^pbactxcb,  1^— 

.  Statiho  Pbocbboii^gs. 

JUDGE'S  SUMMONS. 
A  judge's  summons  operates  as  a  stey  of  proceedo 
ings ;  therefore,  where  a  plaintiff  had  signed  judgment 
for  want  of  a  plea,  the  defendant  having  teken  out  a 
summons  for  time  to  plead,  which  the  plaintiff  had 
abandoned,  the  court  ordered  the  judgment  to  be 
set  aside.    Asdgmif*  Cai(«ryB»C«IU«-d42. 


JUDGMCNT  AVAILABLE  AGAI9ST 
EQUITABLE  ASSETS. 
Se§  Dbbt,  Act  fob  Abousbwo  ImpaooffiiDT 
FOB,  4.  a.    See  Id,  4.  6. 

JUDGMENT  CREDITORfl. 

Ss0  CnEDTroBs'  Priobitixs,  I. 

JUDGMENT. 

5si  Dfbt,  Aoer,  ^tc-  4.  a. — Ivsoltxbt  Dbiobm- 
JoiKT  Stock  Compakibs. — Juocs's  Otsa. 

1.  2^— Judgb's  SuifMOICS. — PBAcnci,?^ 

SbPARATB   UsK. StatIKG    pBOCSKDIBOb- 

Wabbaht  of  Attobitkt*  5. 

JUDGMENT,  SUBP(£NA  TO  H£A^ 
'-  $«*  SuBPoucA,  5.—- Rsoistbb. 

JURAT. 
5m  Pkacb,  ABTTcn.Bs  of. 

JURORS  AND  JURIES. 

1 .  ChaUsBff .— The  crown  has  the . 
lenging  a  juror  vrithout  showing  aatafoctsiy 
Reg.  V.  Dayn^j  I.  398. 

2.  A  special  juror  may  be  challenged  the  n«  v 
a  common  juror,  for  cause  aiisiog  or  becoausf  knews 
to  the  parties  subsequently  to  the  striking  ef  the  ipciil 
jury.     BrotfMi  v.  C/fi«iii,  Esq.  N.P.  IV.  237. 

Gbavo  Juby  having  interest  in  cause.  Smlf- 
Qvismoic. 

JURISDICTION. 

The  court  of  Exchequer  Chamber  hss  isiisjicM 
as  a  court  of  appeal  from  the  Qoceo's  Bearit.  A 
rule  for  quashing  a  writ  c»f  .error  from  Qatca't  Bcsci 
to  this  court,  on  the  ground  that  the  1 1  Ges.  4.  lod 
1  W.  4.  e.  70.  did  not  intend  to  allow  thite  virtsiT 
error  where  two  only  previously  existed,  was  tbwefat 
discharged.    RuMkUm  v.  Ntjftelt.  Ex.  Ch.  L 188. 

Ste  Attobnixs,  99.  f  i. — Bakxbuptct,  1.  3.— 
Dbbt,  Act  fob  Abousbing  IuPBiwirBRT 

FOB,  4. DiSCOVEB Y.  BitL  OF.  I.— iKSOUttT 

DvBTOBS,  5.  7.  24.  30. — Lsx  uxa  so  vth 

2.  —  REPLKYiii.  —  Rbqubsts,  Coubts  or.— 
Staviwo  PaocBEnixGS. 

JURISDICTION,  SUMMARY. 
Set  Attobkiks,  s  s. 

JUSTIFICATION. 
S§§  Assault.— TuESPASStf— Wat. 

JUSTICE  OF  PEACE.      ^ 

1.  QualifieaHott. — In  a  fui  tmm  adioa  agtiort  1 
dergyman  for  acting  as-  a  jvMioe  of  peace,  viiM 
being  duly  qualified,  the  court  bdd  that  asM[oaB^ 
tion.  Under  which  a  sequestrator  was  in  pflncm  « 
the  grounds,  &C.  belon|ii^  to  defiendsnlfs  viesisf^ 
was  an  incumbranoa  vnthm  the  13  ESl  e.  30i^  >^ 
though  the  vicarage  was  allotted  to  the  dsMut  hr 
the  bishop,  with  ]2(M.  per  amran.  in  eider  tksi  kt 
might  do  the  duties,  on  the  ground  that  ths  slseiM 
of  that  stipend  was  discredonaiy  in  the  biibsp,  ssd  t 
did  not  appear  that  the  vicawage  hosse  ^»  *<^ 
1 00/.  a-year.    Pocfc  t.  Terpley,  Q.  B.  L  S61 

2.  AetwM  «g«tiisf.<.-B«fova  an  adjea  is  kra^ 
against  a  justice  of  tha  peaoe»  for  eofocciag  a  cms^ 
tion  under  sects.  74  and  75  of  the  Highvsj  AA{9 
and  6  W.  4.  c  fiO.),  he  is  entitled  to  a  moadi'ss^ 
under  the  24  O.  2.  e.  44.,  althoagh  mtLBd^ 
Highway  Act  paovkfaa  that  no  attwa  ahiS  ks  a^ 
menced  for  anything  done  in  pursuaneaef  AstiMHi>' 
until  twenty-one  daya'  notiee  shall  hi  pMB^  ^^' 
Boiloii,Q.B.IV.205. 

3.  Pmbst  af^r^A  juatico  haa  bo  ^mmtumm^ 
hovsa  of  a  .chartist  10  aauch  for 
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tim  Hm  pemm  in  poiiMiiOtt,  ihoa^VkihOfni  to  Iw  a 
cuspiciouft  character  and  ftoi  qualified  to  have  soch 
arms  id  hia  poMeaaion.  Broimm  v.  Unwin,  £iq.  N.  P. 

IV.  327. 

^  Cosra,  4^— Poor  Rati,  )• 

JUSllCE  OF  PEACE,  CONFESSIONS  TO  BY 

PRISONERS. 
5w  MaotiTBATta. 

KIN.  NEAREST  OF. 
5m  Bbquut.  3.— Hviband  ajio  Wipb,  ^--Ssr- 

TLBMBKT,  2. 

LACHES. 

1.  A  bill  wu  filed  in  1835,  complaining  of  an  )^ 
friogement  of  a  patent  olitained  for  a  newTj  intented 
gat-buroer.  Tbe  alle^  pi^^cy  coniioned  npwaidaof 
four  yean  without  an  injunction  being  moved  for  or 
aay  itepa  beio^  taken  to  determine  the  legal  rigbt«  or 
any  motion  being  made  to  bang  tbe  cauM  to  a  bear- 
ing.   Bill  diimtttedy  M.R.  affirmed  by  L.C.   Bacon 

V.  JaMs,  IL  266. 

2.  A  bill  waa  filed  in  1836,  and  aotwered  by  two 
oet  of  three  defendaou  in  January.  1837  ;  no  further 
nroceedinga  were  taken  b]r  plaintiff  until  March,  1839  : 
held,  (reveraing  a  deciuon  of  tbe  vice-chanoellor) 
that  in  tbe  abteooe  of  any  attempt  to  explain  the  de- 
lay, the  plaintiff  waa  not  entitled  to  an  order  to  amend 
bis  bill.     AUr^  t.  }i<ird$m,  L.  C.  II.  327. 

It  is  the  dut^  rf  iolkiion  to  be  diligent  in  tbe 
proiecntion  of  their  cauiea,  and  the  object  of  tbe  ofdeia 
of  the  court  ia  merely  to  keep  tbem  to  their  dutiea  and 
prevent  delay.    Id, 

Tbe  13th  New  Order  ia  peremptory  and  cannot  be 
dispensed  witb  by  the  Maater.     fd.  ' 
Skt  AnoRMiBa.  «< — pAxmNT,  2. — PnAcnci,  14« — 
SraciFio  PanpoRMaMCBd—- VawDOE  a«d  Pdb- 
cMAsan,  6. 

LANCASTER,  COURT  OF. 

Sie  Debt,  Act*  fob  ABouauiNO   IiiPRtaoNJixMT 
ion,  4. 

LANDS.  CONTRACTS  FOR  SALE  OF. 
Se§  Fravob,  Statute  op,  3. 

LAND,  WHAT  AN  INTEREST  IN. 
St  Frauds,  Statute  of,  1. 

LANDS  REQUIRED  BV  COMPANIES. 
Su  JoiivT  Stock  Companies. 

LANDLORD  AND  TENANT, 
At  to  Diitrta. 

1.  A  landlord  has  no  right  to  distrain  goods  re- 
moved 10  avoid  a  distress,  unless  removed  after  tbe 
rent  became  due,  tbe  stMt.  11  G.  2.  does  not  apply. 
IVeiiiv.  Do^,  B.C.  L28. 

2.  Unleu  rent  is  actually  due  and  payable  when 
goods  are  removed  to  avoid  a  distrtss,  the  landlord  has 
no  right  to  follow  and  take  them.  JVun  t.  J  Anton, 
N,  P.  III.  87. 

3.  Some  damage  is  implied  in  all  eipessive  dis- 
tresses.   Hooper  v.  Armn,  £e.  I.  106. 

4.  Butcher's  meat  in  a  butcher's  shop  cannot  be 
distrained  for  rent,  because  the  distrainer  is  bound 
to  keep  tbe  distress  merely  aa  a  pledge  for  a  certain 
number  of  days,  and  then  to  deliver  it  up  in  the  same 
plight  as  when  taken  if  tbe  rent  and  costs  are  paid, 
and  which  he  could  not  do  in  the  case  of  fiesh  meat 
from  tbe  perishable  nature  of  tbe  article.  Porrolt  v. 
OakH,  N.  P.  IV.  286. 

6.  Where  parties  entering  a  house  in  an  unlawful 
manner  osten»ibly  for  the  purpose  of  making  a  distress 
for  rent,  and  tnking  a  greater  quantity  of  goods  than 
necessary  for  that  purpose,  fail  to  connect  tUSnaelves 


with  tbe  laodloid,  all  tbeir  prooeedinga  will  be  decmnd 
illegal.     Muir  v.  StwU,  N.  P.  1 1I.  412. 

6.  Where  a  broker  and  hia  men,  in  order  to  efiKsct  a 
distress  for  rent,  on  being  refused  admittance  by  the 
door,  entered  by  mesos  of  a  ladder  placed  against  a  win- 
dow at  the  back  of.  the  house,  it  was  ruled  that  auch 
entry  waa  a  trespass  in  itself,  forwbich  those  parties  were 
anawerable,  even  if  they  had  a  landlord's  warranL  Id. 

7.  Ouf^djng  tmamt. — Under  a  cuatom  lo  stub  the 
land  where  it  would  be  fit  for  cultivation,  an  outgoing 
tenant  bu  no  right,  after  bis  receipt  of  a  notice  to  quit, 
to  cnt  tbe  whins,  and  diapon  of  tbem  for  hia  own  be- 
nefit.   5t0rM  V.  Millar,  N.  P.  n.  204. 

Sm  CoNTRAcra  void,  2«— -Evtdevcb,  8. — Lessor 
I  AND  LaiaaB. •*-  Lrabb.  —  Lbabbhold.  —  Re- 

n.Bvxii. 

LAND-TAX. 
Tbft  eommissionera  of  landa  and  aiicsaed  taies  have 
power  when  ibmr  collectors  are  defanltera  under 
3  Geo.  4.0.60.  to  arrest  and  imprison  soch  a  de- 
faulter who  bas  absconded,  and  is  living  in  another 
district.    See  9tmpt  v.  Rtd,  N.  P.  IV.  252. 

LARCENY. 

If  a  prisoner  indicted  for  larceny,  on  being  called  on 
for  his  defence,  producea  witnesses  to  prove  an  aUhi, 
the  counsel  for  the  crown  has  a  right  to  addresa  tbe 
iury  in  reply,  although  tbe  prisoner  was  undefended 
by  counsel.    Rtg,  v.  Lantt,  I.  3. 

Sm  Mabtbr  ano  SanvAirTf  1. 

LAW  EXAMINERS. 
S§§  ArroRMiBa  (if  itialad  CMtt). 

LAW,  COURT  OF,  EQUITABI^E  REUEF  IN. 
Ssf  Lessor  aiw  LEsaBS,  7* 

LjEfAoE. 
Sm  AppORTioiiiiBitTd**AaBiovBBa  of  Lrasbs. 

LEASE,  CONTRACT  FOR. 
Set  Lessor  and  Lessee.  2.  35. 

LEASE,  COSTS  OF. 
Ssf  Lessor  aj«d  Lessee,  2. 

LEASE,  DEPOSIT  OF  AS  SECURITY. 
See  MoRTOAOE  and  Mortoaobb,  2. 

LEASE,  PROPOSAL  FOR. 
See  Evidence,  8. 

LEASE,  EQUITABLE  ASSIGNEE  OF. 
Set  AssiONEBS  of  Leases* — (LtafriiittM  if)  2*. 

LEASEHOLD. 
See  Devise,  1,  2. — Executoes,  8.  . 

LEASEHOLD  FOR  LIVES. 
5se  Rbubwals,  I. 

LEASE  AND  RELEASE. 
To  an  action  of  trespass  quart  elaantm  f  regit,  de- 
fends nt  pleaded  a  title  by  conveyance  bv  lease  and 
release,  to  which  tbe  plsintiff  demurred,  because  tbe 
deed  of  release  had  been  pleaded  without  fnoferi: 
held,  that  although  profert  is  unnecessary  of  a  convey- 
ance deriving  eirect  from  the  statute  of  uses,  yet  as  a 
release  operates  at  common  law,  the  defendant  ought 
to  have  pleaded  jtrofert  of  it.  To  an  action  of  treapasa, 
the  defendant  pleaded  a  conveyance  by  lease  and  re- 
lease ;  the  plaintiff  demurred  by  reason  thst  the  re- 
lease bad  been  pleaded  without  profert.  Leave  waa 
given  to  amend  by  making  profert  of  release.  Jenkin 
V.  Pence,  Ex.  IV.  382. 

(a)  A  bargain  and  sale  for  a  year  (now  abolished) 
or  a  covenant  to  stand  seised  to  uses,  will  operate  by 
the  statute  of  uses  without  profert,  but  a  release  on 
the  contrary  opwatea  at  the  common  law,  and  a  party 
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Ltie-ACIES. 


cliimiog  under  sttch  tt  instnifaieiit  mwi  mnktprrftrt 
of  it.    id. 

LtGACIES. 

1.  Legacy  given  to  a  perton  under  afalaely  auumed 

tmme. 
9.  Genera/  and  $pecifie  Legacies* — Comtrnetion, 

3.  To  a  daughter  who  shall  survive  any  husbandi 

and  she  dies  utithmU  having  been  nMrried.—^ 
Construction, 

4.  Legacies  vestfid, 

'1.  Legstey  giwenUt  a  penon  under  a  falsely  enunsed 

2000/.  vrti  given  by  a  testator  to  tnutecs  apoo 
trast  to  pay  the  interest  to  Lady  Ci  the  widow  of  tflr 
N.  C.  so  long  as  she  should  remain  single  and  unm^er*^ 
Tied,  He  also  gave  her  500/.  without  any  conditioD 
annexed.  There  ««as  a  close  intimacy  between  the 
testator  and  Lady  C.  At  the  date  of  the  Mrill,  and  at 
the  testator's  death  L^dy  Chmm  a  fnarried  woman^  bavtog 
been  secretly  married  ^o  Mr.  R,  who  was  *still  alive, 
but  who  had  deserted  ber  and  gone-abroad,  and  sbe  did 
not  take  her  lecoad  bnsband's  name :  tbetestdtor  was 
unacquainted  with  this  second  marriage,  but  no  evi- 
dence was  produced  to  shew  that  his  attachment  would 
have  ceased  had  he  known  of  such  marriage.  She 
went  by  her  6rst  husband's  name;  and  the  testator 
considered  her  as  his  widow :  held,  thst  sbe  was 
entitled  to  both  legacies.  Uishton  v.  Cobb,  L.  C  III. 
134. 

When  a  legacy  is  givcsn  to  a  persod  under  a  par- 
ticular charactiff,  'wbidh.the  togalfea  falsely  assumed, 
and  which  alone  M  be  the  sappesed  induoeroeiit  to 
the  testator's  bounty,  the  court  wdl  not  permit  such  a 
legatee  to  avail  bersdf  of  «och  fialsely  assumed  cha- 
racter, and  sbe  cannot  deaauid  4ke  ilegaayw  Per  'Lord 
Alvanley.    Id, 

2,  Otnered  and  specific  Legaem,'*'Conttructitm^ 
A  testator   bequeathed   iq  ;  troateeSh    their    eae- 

Gtttors,  administrators,  and  asugns  ^|  shares  in  The 
Leeds  and  Liverpool  Canal,  upon  trust  to  permit  his 
son  J  R  and  his  assigns  to  receive  the  quarterlv  pro- 
dace  for  his  and  their  own  use,  and  after  his  de- 
cease vpon  oertain  otber  trusts,  and  he  gave  tother 
shares  in  the  same  canal  apoo  trust  for  the  bentfit  of 
other  children.  At  the  time  of  making  his  will  the 
tcsUtor  was  pooesaed  vif  fifteen  and  a  balf  shares  of 
100/.  each  ;  but  between  that  fhne  and  bis  death 
be  sold  the  i»bele  df  them,  and  was  not  at  the  time 
of  bis  death  poaraued  ef  .any  sbaras  in  the  canal. 
The  children  filed  a  bill  against  the  eiecutors  of  the 
testator  and  other  parties  fot  a  declaration  of  the 
Court  that  the  several  bequests  of  the  shares*  were 
general  and  not  apeeifie  le|aoies»  and  that  they  were 
entitled  to  have  so  much  money  te  at  tke  end  of  one 
Year  next  after  the  death  of  the  testator  would  have 
lieen  suflScient  for  the  )[>nrchase  of  fifteen  and  a  half 
shares  in  the  canal  at  the  then  current  market  price, 
railed  and  paid  out  of  the  testator*s  personal  estate  : 
beld,  that  the  bequests  of  the  shares  were  eeoeral 
and  not  specific  legacies,  and  the  children  had  a  de- 
cree as  pra>ed.  Robinson  v.  Addbon,  M.  R.  IV.  311. 

3.  Legacy  if  a  daughter  shall  survive  any  hu^Mnd, 
and  she  dies  without  having  been  married.'^ 
Construction, 

A  bequeathed  4.000/.  to  trustees  in  trust  for  his 
daughter  for  Ufe  for  her  separate  uie,  without  power 
of  anticipation,  and  alter  her  decease  upon  trust  as 
she  should  appoint,  and  in  default  of  appointment 
upon  trust  for  all  her  children,  but  in  caae  there 
should  be  no  child  who  should  attain  twenty-one  or 
be  married,  then  if  his  daughter  should  surt ive  any 
huiband  whom  she  tttsht  msrry,  in  trust  for  her  Md 
tter  hciia»  eiecutota^  tdmiaistrttofs  mmI  oasigna  abso- 


lufely ;  bat  if  any  iiich  hosband  iborid  snviic  tt 
testator's  daughter,  then  in  trtist  as  she  dhoaM  i^ 
point  by  will  aa  if  sbe  were  sole  and  ttaassnied,  vd 
in  default  of  such  appointment,  npoo  trait  far  br 
next  of  kin.  Thatestator^  davalitcr  died  ieteibii, 
and  yvitbont  having  been  manied*  v>d  her  tdmm- 
tratrix  claimed  the  4,000/. .  and  tbe  tiayeci  icfis^ 
to  act  but  ander  the  direction  of.  the  Coait:  bcti, 
that  the  legacy  did  not  paaa  to  bcr  nefsosa]  iep(CMi> 
tatives,  but  fell  into  the  residue  of  A*s  pnwail  » 
tide,  and  beloilged  (o  his  reaiduary  legatees.  Lcua 
V.  Unnot,  V.  C.  IV.  41. 

4.  Legacim'ltetUd, 

(a)  Five  hundred  poaods  was  beqoeaflied  is  h  a- 
fiiot  when  be  anained  the  age  of  Iweoty-fiw :  bdl, 
that  the -interest  of  the  legacy  cbold  not  in  tbe  iotena 
be  appfied  fdwards  tbe  infuit^  support.  "Rtberu  f. 
If^iZ/sffint.  L.C.I.  54. 

(b)  Testator  devised  to  frasfees  upon  trait,  to  •£ 
add  lay  out  so  tnuch  ks  should  be  suffideat  to  iw 
three  annuities  of  1001,  each,  and  to  apply  ooe  of  axk 
andaities  towards  the  maintenance  and  edacstioed 
his  grandchildren,  the  children  6f  his  late  dssgto 
M  H,  until  the  youngest  of  sik^  children  who  abodd 
live  to  attain  twenty-three  sbbnld  mail  thst  sec ;  tai 
from  and  immediately  after  soeh  youngcstt* kiU  shMjd 
have  atuined  that  age,  upon  xrost  that  tbe  piodfv 
money  laid  out  in  porcbase  of  the  anauiiy  **  ihusU  k 
paid  and  dinded  ante  and  cqeally  aneegrt  kiihti 
mentioned  grandchildren,  ebare  mod  sbtre  alike.  ■ 
tenants  in  eommein ;"  afnd  as  to  thet^mtMberisiitfiKs. 
to  be  paid  to  liis  daughters  E  C  and  S  W  lespeoitthr, 
fbr  Ufe ;  and  as  Yo  tbe  ptfncipal  money  laid  oot  is  par* 
chaae  of  these  annuities,  be  directed  '*to  nj,  ip^ 
and  divide  each  of  them,  'from  and  htaamtdjsne 
the  teapective  "deaths  of  E  C  end  S  W,  anio  »d 
equally  amongst  all  and  every  his  gtatfJiftlhfces  tbn 
living  (children  of  M  H),  and  all  the  cbiUreD  of  E  C 
and  S  W,  as  well  those  then  living  as  those  who  ngiu 
thereafter  b^  born,  share  and  'abaie  afike  as  teuBbia 
conunon."  And  as  to  tbe  resklne,  to  pa^  aad  Unk  ike 
same  ante  tJkd  equally  amongat  tbe  ^bilAni  df  U  H 
then  living,  and  the  childien  oC  £  C  and  S  W  tkis 
living  or  who  sbuald  be  bom  daring  bis  lifetiaie,  sbi?t 
and  share  alike  as  tenants  in  oommoo;  aad  be  ^ 
rected  that  the  l^adte  or  aknrea  sboatdve«irftia 
graodcbildren,  in  sons  at  tweBty-thrBe*  aad  ia  dx^ 
ters  at  that  age  or  marriase,  end  that  if  ikcTilMii 
die  under  twenty-three  without  iude,  then  theiegxid 
or  shares  of  tbcm  so  dying,  sboirid  go  and  accne  a 
the  survivors  and  survivor  of  tbem,  and  tbe  bvU 
issue  of  soch  as  might  be   deadt  *hara  sad  sba 
alike.      At  the  testator's  death  there  were  ekta 
grandchildren;  of  these,  fbar  died   aader  iwcctf* 
uree,  six  and  seven  attained  that  age;  M  H  M 
five  children,  three  attained  twenty-three,  sad  m 
of  ihem,  J  T  H,  died  after  atuining  thst  age  W 
before  Ihe  time  when  the  principal  aMmey  becioe 
divisible :  held,  first,  tbat  J  H.  ooe  ofM  H's  dtiUnfl, 
took  an  original  one-fifth  share,  one-tbiid  of  asatW 
share,  but  no  part  of  bis  brotber  0*s  origiasl  sktiv: 
secondly,  thst  as  to  tbe  principal  monite  of  tkc  t«» 
other  annuities,  the  bequest  was  void  for  reoMtasBt, 
aad  fell  into  tbe  rtaidee ;  thirdly,  Ibat  ci«bi  were  tf- 
titled— the  repreaaeutivea  of  J  T  H  wenteiiib^  » 
one-eigbth,  tnd  the  temeinieK  giaaddriUiea  (•  tb 
rest  equally.    Crtusek  v.  Lnaii>  £s.  Sqi  It  W* 

LEGACY,   CONTINGENT. 
See  EzsccToas,  t3.«->DsvtaB»  4.-^aBaAKo  kis 
Wife,  9.— Wills. 


ERRATA^ 

Under  the  refeieaoe  "  CmreMisi^'*  nfi  "*  ^'f^^ 

trvfet.** 
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LEGACY  DUTY. 
The  ConmissioDert  of  Stampt  have  the  power  of 
tikJDg  a  fixed  sum  io  grom  tor  legacy  duties  due 
under  t  will,  and  may  therefore  diieharge  the  testa- 
tor's estate  from  all  future  claims  of  duty.  Egtrton  v. 
Egtrton,  M.  R.  II.  160. 

LEGAL  ESTATE. 

An  estate  was  dcTised  to  A.  B  and  C  in  trust, 
to  {wnnit  and  suffer  A  to  take  the  "  n«t  rentt'*  thereof 
during  her  life,  and  then  io  trust  to  sufler  B  to  take 
the  "  ntt  rmtt"  during  her  life,  and  after  her  decease, 
to  suffer  C  to  take  the  rents  during  his  life :  held,  io 
an  action  by  A,  B  and  C,  for  use  and  occupation, 
that  the  legal  estate  was  vested  in  them  as  trustees, 
and  therefore,  that  they  were  proper  parties  to  bring 
the  action.     Barker  ▼.  Greenwood,  Ex.  I.  73. 

It  is  a  maxim  that  whenever  any  duties  are  im- 
posed upon  trustees,  the  legal  estate  is  vested  in  them. 
Jdt 

The  word  net  most  be  taken  to  be  something  coo- 
tradistioguishable  from  grou  rents.  The  trustees  are 
therefore  to  take  the  grou  rents  and  pay  the  net  rents 
to  the  first  eeUui  qus  truttn    Id, 

LEGAL  RIGHTS. 
See  LiOBTS,  1. 

LEGATEES,  CLASS  OF. 
See  Cousins  Gbrman. 

LESSOR  AND  LESSEE. 

1.  Lessee  for  thirty  years,  under  covenants  to 
**  rebuild  sufficiently  the  party  walla"  and  to  repair. 
The  house  was  a  toooden  house  and  fell  down ;  the 
lessor  insisted  that  the  lessee  was  bound  to  build 
another  house,  and,  as  the  Building  Act  prohibited 
wooden  bousea,  that  it  should  be  of  brick,  the  coat  of 
which  would  be  450^.  which  the  defendant  refused. 
In  an  action  by  the  lessor  for  damages,  be  obtained 
200/.  Tmateet  of  the  Strathmore  Estate  v.  Hart, 
Sh.  C.  Middlesex,  II.  169. 

2.  Io  1825,  by  "  memorandum  of  agreement,'*  C 
agreed  to  take,  and  B  agreed  to  let,  certain  premises 
on  lease  for  the  term  of  twenty-one  years.  The  lease 
to  contain  the  same  covenants  as  in  the  lease  to  B, 
and  to  be  prepared  at  C's  expeoce.  C  entered  and 
continued  in  possession  until  1838,  when  be  gave 
notice  to  quit.  B  then  called  upon  C  to  take  a  lease 
according  to  the  terms  of  the  agreement,  which  C  re- 
fusing to  do,  the  lease  was  prepared  and  tendered  to 
C,  who  refused  to  accept  it,  contending  that  the 
'  Agreement  itself  operated  as  a  lease.  B  then 
brought  an  action  against  C  for  the  costs  of  the  lease, 
md  obtained  a  verdict.  Upon  motion  to  enter  a  non- 
tuit,  OQ  the  grounds  that  the  agreement  was  a  lease  in 
tself ;  that  the  statute  of  limitations  was  a  bar  to 
.he  action :  held,  1st,  that  the  agreement  was  an 
i^reement  to  grant  and  exeaite  a  future  lease  at  C's 
!x pence,  for  the  expeoce  of  preparing  which  C  was 
iable  ;  and,  2d,  that  aa  to  the  statute  of  limitations, 
he  time  was  to  be  calculated  from  the  moment  at 
vhich  a  cause  of  action  arose,  which  could  only  have 
>een  when'  the  lease  was  offered,  and  the  defendant 
efused  it,  and  not  from  the  date  of  the  agreement  which 
ould  not  give  any  right  of  action  until  a  breach  had 
leen  committed,  and  the  motion  waa  refused.  Bnrnel 
.  Cur  ties,  Ex.  IV.  346.  See  3  Western's  Convey- 
ncing,  pp.  75.  113,  in  notis. 

3.  N  agreed  to  let,  and  C  to  take,  premises  in  K, 
yr  twenty-one  years;  N  to  put  the  premises  in  a 
•roper  state  of  repair ;  C  entered  in  September  1830 ; 
nd  io  November,  while  the  repairs  were  going  on, 
eceived  a  draft  lease  for  perusal,  of  which  he  took  no 
otice,  and  no  lease  was  executed ;  but  C  sent  re- 
peatedly to  N  requesting  him  to  get  the  repairs  done 
iDtil  1833,  when  he  expressed  himself  satisfied,  and 


then,  on  being  presied  to  execute  a  lease,  refused  to 
do  so,  or  bind  himself  otherwise  than  as  tenant  from 
vear  to  year,  alleging  that  the  repairs  were  not  done 
in  due  time,  and  the  lease  contained  covenants  which 
N  had  not  made  him  acquainted  with,  being  cove- 
nants contained  in  the  original  lease  by  which  N  held 
the  premises  under  the  crown :  held,  (affirming  a  de- 
cree of  the  Vice-Chanoellor,)  that  the  contract  miist 
be  performed,  and  a  apedfie  performance  was  decreed 
accordingly.    Nash  v.  Cochrane,  L.C.  11.  197. 

4.  In  an  injunction  suit  by  a  lessee  of  mines 
againat  his  lessor,  to  have  his  rent  reduced  below 
the  amount  reserved  by  the  lease  on  the  ground  of  a 
parol  agreement  with  the  lessor  to  that  efiect,  in  con- 
sideration of  the  worka  being  increased  by  the  leasee, 
it  appeared  that  a  verbal  communication  had  been 
made  by  the  lessee  to  the  lessor,  that  if  the  reduction 
was  acceded  to,  the  working  of  the  mines  would  be 
increased ;  that  the  works  had  been  increased  ac- 
cordingly, and  that  accounta  had  been  settled  on  the 
faith  of  such  agreement ;  the  lessor  afterwards  brought 
an  action  at  law  against  the  lessee  for  the  whole  of 
the  rent  reserved  b^  the  lease,  and  the  lesMe  filed  hia 
bill  for  an  injunction  to  restrain  the  lessor  from  pro- 
ceeding with  the  action :  held,  there  was  sufficient 
to  support  the  plaintiflTs  case,  and  the  iniunction  iras 
made  perpetual.    Rea  v.  Phillips,  M.  &.  II.  360. 

5.  An  intended  lessor  by  hia  own  act  became  in- 
capable of  performing  his  contract,  having  destroyed 
the  subject  matter  thereof  pending  a  suit  by  the  in* 
tended  lessee  for  a  specific  peiformahce,  and  a  refe- 
rence to  the  master  to  ascertain  the  amount  of  da- 
mages. The  Court  ordered  an  action  to  be  brought, 
the  defendant  making  the  requisite  admissions  to  bring 
the  question  of  damages  fairly  before  a  jury.  Nelson 
T.  Bridges,  M.  R.  III.  69. 

6.  By  lease,  dated  in  January  1832,  P  demised  a 
farm  to  O,  habendum  from  October  1831  for  seven 
years,  **  and  so  on  from  year  to  year :"  held,  .that  P 
was  entitled,  on  giving  G  notice  to  quit  at  the  pre- 
ceding Lady -day,  to  recover  possession  as  from  Octo- 
ber 1839,  the  words  used  not  implying  a  tenancy  for 
two  years  certain  at  the  expiration  of  the  term  of 
seven  years.  Doe  d,  Pryme  v.  Gifford,  Ass.  III. 
346. 

7.  The  equitable  interference  of  a  court  of  law  un- 
der 4  G.  2.  c.  28.  which  enables  courts  of  law  to  give 
relief  in  cases  of  forfeiture  under  particular  circum- 
stances, was  denied,  where  the  lessee  of  some  houses 
held  under  the  usual  covenants  to  repair,  and  to  make 
good  all  dilapidations  within  three  months  after  no- 
tice, neglected  to  comply  with  such  a  notice,  and  the 
lessor  had  judgment  in  ejectment  for  a  forfeiture,  al- 
though the  lessee  swore  that  he  had  since  fully 
repaired  the  premises,  aad  therefore  he  claimed  the 
equitable  interference  of  the  court.  Doe  d.  Mayhew 
V.  Asby,  Q.  B.  II.  40. 

8.  A  lessee  of  the  game  upon  a  manor,  is  not,  as 
such,  a  lessee  of  the  land,  and  consequently  entitled 
to  maintain  an  action  of  trespass  against  another 
person  for  taking  the  game.  Pearce  v.  Eastwood, 
N.  P.  II.  204. 

5m  Assionxe  of  Leases. — Coal  Mikes,  1. — 
CoNTftACTS,  VOID,  2. —  Landlord  and  Te- 
nant.—Renewal,  1. — Replevin. 

LETfER. 
See  Evidence,  8. 

LETTER  OF  ATfORNEY  TO  RECEIVE 
DOCUMENTS. 

See  Attornies,  tow, 

LEVY,  EXCESSIVE. 
Where  an  excessive  levy  was  made  on  an  execution 
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wader  t  waurtnt  of  attorney,  and  itie  sale  wat  impro- 
perly  conduf  ted.  they  were  liable  to  ttie  defieodaiit  in 
damages  for  the  irreffttlarity.  GmmI  v.  Reynokb, 
N.  P.  II.  42. 

See  Fieri  Facias. 

LEX  LOCI  DOMICILII. 
l«  A  and  bit  wife,  British   born  sabjeeU,  after 
Kving  a  short  time  at  St.  Kitts,  went  to  St.  Cioia, 
where  A  advanced  money  on  mertf^age»  and  anbse* 

Jnently  with  his  wife  returned  to  England  and  died 
omieiled  there.  A  and  his  wife  made  a  joint  will 
■ceordiog  to  the  Danish  form,  and  appointed  ese» 
eotors  (  Danish  subjects  domiciled  in  St.  Croii,  who 
claimed  control  over  the  money  invested  there  on 
mortgagte  by  taking  out  probate  at  St.  Croix).  A's 
wife  sorvived,  and  she  onade  another  will  intended 
to  supersede  tlm  idnt  will,  she  being  the  legatee  of 
her  husband  of  the  Bortgage*BMney.  which  was 
proved  in  England :  held,  that  probete  most  follow 
the  domioilt*  and  that  the  property  most  be  dealt  with 
nccofding  to  the  English  law,  and  that  the  execntors 
ia  St«  Croix  were  trustees  of  the  oioitgage-monqr  for 
the  legateea  of  A'a  wife.  Priot  v.  Dewhunt,  Lc. 
L  64.  affirmed  on  tppMl  from  the  Viee<  Chancellor. 

Rule  of  law.  Wheie  a  person  dies  intestate,  Mi 
pemmml  estate  is  to  bo  administered  aooording  to 
the  law  of  the  conotiy,  in  wbioh  he  was  domiciled  at 
fho  time  of  his  death :  whether  ho  was  a  British  sub- 
ject or  not,  and  the  question  whether  be  died  intestaie 
or  not  must  be  determined  by  the  law  of  the  same 
conntiy.    Id,  II.  U3» 

3.  Where  a  qnastiott  aioea  oa  to  the  title  of  certain 
pattiea  to  the  |)eraooal  eelate  of  a  testator,  in  the 
coorM  of  wbioh  it  appeared  that  his  place  of  domi- 
cile was  disputed.  The  Master  of  the  htOh,  before 
making  any  acyndicatioo^  directed  an  inquiry  befiore 
the  master  to  ascertain  the  place  of  domicile ;  if  in 
England,  who  were  the  next  of  kin,  if  in  France, 
who  by  the  law  of  France  would  be  entitled.  Cha* 
mmu  V.  RiUy,  M.  R.  I.  88. 

See  Lss  toci  nii  airju. 

LEX  LOCI  REI  SITJE. 

(a)  Upon  ejectment  sent  to  be  tried  by  Lord  Eldon 
in  King's  Bench  for  9i  special  verdict  to  tettle  the 
taw  on  the  question.  W  B  died,  in  1819,  seised  of 
lands  in  England  without  issue  ;  all  bis  brothers  died 
in  bis  lifetime  unmarried,  aod  without  issue,  except 
one  A  B,  who  went  from  England  to  Scotland,  and 
became  and  was  domiciled  there,  and  there  remained 
and  dwelt  so  domiciled  till  the  time  of  his  death. 
While  domiciled  in  Scotland  be  cohabited  during  the 
whole  period  of  time  with  M  P,  being  also  domiciled 
there,  and  during  such  cohabitation  had  issue  by 
ber,  J  B,  (the  plaintiff)  who  was  the  only  son  of  A  B 
and  M  P,  and  was  bom  in  Scotland  on  the  15th 
May,  1799.  On  the  6th  May,  1805,  aAer  the  birth 
of  J  B,  A  B  and  M  P  were  msmed  in  Sootlaod 
aceofding  to  the  laws  of  Scotland,  and  on  the  5th 
Febmaiy,  1810,  A  B  died  in  Scotland,  seised  to  him 
and  his  heirs  of  lands  there,  lesving  J  B  him  sur* 
viving,  who  after  the  deatb  of  his  father  was  duly 
lerved  themto  according  to  the  law  of  Scotland,  which 
ho  held  and  enjoyed  in  bis  own  right,  he  having  from 
the  time  of  his  birth  dwelt  aod  remained  in  Scotland 
and  been  domiciled  there.  Question  put  by  the  Lords 
to  the  Judges :  **  Is  J  B  entitled  to  the  real  estate  in 
Englsnd  of  W  B  oj  heir  of  A  B :"  held,  that  J  B 
was  fiof  so  entitled,  which  wes  the  judannent  of  the 
court  below.  Affirmed,  Dom.  Proc.  iirtwhiHU  v. 
VardUl,  IV.  204. 214.    Leading  Case» 

{h)  If  a  marriage  of  the  mother  of  a  child  with 
iIm  Mht  of  snch  child  takes  place  in  Scotland,  mc^ 


child  bom  in  Scotland  befora  die  munrnge  it  tqnJh 
legitiasele  by  the  law  of  Scotland  willi  diildfen  hsra 
after  the  marriage,  for  the  porpoee  of  taking  land,  mi 
everr  other  purpoee.  Jd»  tid  qum  per  Lard  LmmdeNdr, 


every 

Id.  aiSw 

(6)  B,  of  St.  Vincent'a,  mamad  an  English  wens 
there,  having  previooaly  settled  lands  and  shvcs  ■ 
that  island,  the  ultimate  remainder  wbereof  was  tic^ 
ted  to  the  issue  of  the  marrittEO  io  equal  sharei.  B 
afterwards  whiUt  residing  at  Deoiarara  (tbcn  eedede 
England)  purchased  lands  there,  where  bk  vile  Sd 
leaving  two  children.  H  M  B  and  L  J,  wbo  memd 
V.  a  Frenchman.  In  1811.  B  remroed  to  Ea^baii 
wuh  his  children,  and  in  1832,  tkerm  vpes  marned  a 
second  time,  having  previonaly  settled  the  Desiariia 
property  to  secure  a  jointure  to  bis  wife,  and  Tinuiaf 
It  to  the  iasue  of  the  second  aanma^  icaentBg 
thereout  to  himself  a  power  of  appototneat 
S0,000f.  which  in  default  of  aoch  appoiatecnt 
limited  to  the  isauo  of  both  mafnagca  in  equal 
In  1832,  when  he  had  five  chiMiee  by  the 
main  age,  he  made  a  will  deviune  belf  & 
lands  to  them,  and  the  other  ban  to  otf  his  cUJdaa 
equally  :  he  made  several  codicils  to  this  w3!,  by  ooc 
of  which  he  gave  compeeaation  aleee  nsooey  amsn; 
hia  children,  and  directed  that  if  the  chBdiee  by  Ws 
first  wife  should  trouble  bis  wife  by  litignlioa,  the 
devise  to  thein  should  be  void.  Ho  Jkd  m 
in  1838,  leaving  the  two  children  hv  the  first 
riage,  and  eight  children  by  tbe  Moonatlkiei  aen' 
H  M  B,  and  L  J  V  filed  a  biN  in  Dwaiara  fcr 
moiety  of  the  land  parchaaed  iheie,  of  tbesbves,  and 
to  a  moiety  also  of  tbe  slaves  and  eoopeesatisa 
money  in  accordance  with  the  I^eimrare  law  of  w^ 

n  which  they  daimed  oelifsiiely.  The  childrea 
e  second  marriage  then  filed  a  bffl  in  Engiaad 
against  all  parties  claiming  benefleial  interests  in  the 
pronerty,  praying  that  tM  traats  of  the  ■oiiheini 
made  on  tbe  second  marriage  might  he  imliliihrrf. 
and  that  the  vrill  and  oodkil  might  he  carried  oeo 
execution,  and  for  an  injunction  to  mtiain  the  chBd- 
ren  of  the  fiisl  marriaee  from  proceeding  widi  the  sah 
at  Demarara*  The  <mndants  (all  of  whom  iiiilirf 
in  England  exeent  L  J  V)  oeyMinad  and 
held,  that  as  all  ttie  parties  cUiming  a 

rest  in  the  property  bad  appeared,  and 

tbe  jurisdiction  of  the  Court  of  Chanoay  in  Ea^astf. 
it  would  be  more  convement  to  have  the  idbeali 
question  decided  in  thb  coentry.  Leave  given  is  Ar 
plaintifi  in  the  Demarara  anit  tn  go  on  vnth  it  thet 
and  obtain  a  verdict  if  they  could.  Inhmcliongiaeai 
Co  restrain  execution.  Ben^ry  v.  Bmmhmry^  ALR 
affirmed  on  appeal,  L«  C.  IL  987« 

LIBEL. 

1*  Upon  a  rale  for  a  criminal  infiometiee  farfibd 
heldy  that  in  an  indictment  for  libel,  ns  wefl  as  s  oi- 
minal  informatioa»  the  qeeslioe  of  the  tmiih  er  hbe 
hood  of  the  libel  aaust  be  ahogcthor  laid  aside ;  ksi 
where,  in  the  preliminaij  stage  of  the  peendirp* 
beloie  they  are  ripe  for  the  ooeeideietaBn  of  a  j«r. 
a  defendant  might  have  oflered  evidence  to  the  QaeesS 
Bench  to  ahew  that  the  ailegatien  of  the  pRMfsar 
aa  to  ita  falsehood  was  wiiheat  fonadition,  end  if  vte 
the  defendant  shewed  eanae  againet  the  iels,lii: 
the  seme  time  establiehod  the  focts  in  the  M.  e 
failing  to  do  that,  had  ahown  that  at  the  tame  «f  *• 
publication  be  bad  reaeon  to  believe  theoi  1»  be  dw 
if  the  atatement  complained  of  appaaied  t»  iheco*^ 
to  have  been  made  with  a  fond  jih  heliif  thes  n  «» 
true,  then  the  Court  vrill  not  neha  dM  ink  abtiet^ 
Rem.  ▼.  lavMH,  I.  120.  Q.  B* 

The  iuiy  are  the  sole  jadfat  ef  tha  favam  « 
issue,    id. 

lafii' 


2  •  The  quesoen 
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aod  htt,  aod  tli*  jnij  are  •!  Ubeity  to  find  «  gwMial 
v«idict.    Knight  v.  Covpland^  II.  200. 

Th«fe  is  a  diitiDCtion  between  public  men't 
pablic  coodact,  and  privtie  meo'i  finvaie  cooduct. 
There  it  no  public  interest  concerned  in  dreggiog  into 
pablic  notorietT  a  private  mto  ;  and  if  any  one  choose 
to  drag  him  forth,  and  wonnd  him  In  private  life, 
nothing  would  jnatUy  faim  bm  «  direct  preof  of  the 
tnith  of  hif  aaaenioa.  Bat  wiib  regard  to  fublic 
men  and  public  wnmtm,  k  ia  neeewaiy  ibr  the  pub* 
lie  intenet  that  th^y  iboald  bo  eiamtned  with  great 
fnodov,  and  the  mode  of  doing  eo  ie  by  the  pablic 
preaa*  Wboevcv  makea  cooupeati  upmi  pablic  bmb 
in  a  spirit  of  honesty  is  only  doing  that  which  ia 
allowable*  In  lesped  to  men  in  parliamootf  or  even 
parUament  ilaclf,  all  paiaoaa  may  with  tbo  gieateat 
freedom,  even  with  coaneneie  of  language*  examine 
into  the  wisdom  or  folly,  the  justice  or  injustice  of 
their  proceedings.    Id.  per  Coleridge,  J* 

3*  in  an  action  against  tbo  printers  and  pablisbars 
oi  the  reports  d  fvooeedinge  ia  the  House  of  Com- 
moas  for  label  reflecting  oa  the  character  of  tbo  plain- 
tiff; the  defondanta  pleaded  that  th^  publiahad  tbo 
daeameats  coataiaiag  tbo  libel  by  comaiaad  of  such 
laousa :  held^  that  the  defonee  pleaded  waa  no  defoaee 
at  law.  StoekdeUe  v.  Hffntank  Q*  B.  11. 8  e(  isy«  333. 

4.  On  the  trial  ef  aa  action  for  a  libel,  it  ia  act  the 
oeropalsory  or  noecasaiy  doty  of  a  judge  ta  tall  the 
jsry  wbether  the  peUieatioo  is  a  libel  or  not  s  bot  it 
may  be  M  to  the  iary  aleae  to  doeido  Ibe  questioa, 


is  oota 


fittylii 


v. 


whetlier  it  is  or 
Q.  B.I V.  142. 

Sm  alio  Knight  v.  CoupUnd,  11.  MX. 

LICENCE. 
Ses  MAaaiAGi,  3. 

LIEN. 
StB  Attobnxes,  6. — BAiLMBjrra.  l^^-^^otrraAcffa, 
VOID,  1.  —  Joiirx  StocH  CoMPAyna,  l.-— 
FuuaiNOy  6. 

LIFE  ASSURANCE. 

Set  COVSNANT. 

LIFE.  TENANT  FOB. 
SsiTxifAyr  roa  Lira. 

LIGHTS. 

1.  The  court  win  not  grant  an  iniuaetioo'  (o  re- 
strain a  defendant  from  erecting  a  building  which 
lyben  completed  would  exclude  the  light  frenr  a 
neighbouring  bouse,  but  will  leave  the  defendant  at 
bis  peril  to  finish  the  erection,  so  that  the  plain tiiT 
nay  bring  an  action  at  law.  and  if  he  obtains  a  ver- 
<iict,  then  the  court  wilt  deal  with  it.  Smith  v.  Etger^ 
JI.  340.  L.  C.  overruling  an  order  of  the  V.  C.  who 
granted  an  injunction  on  the  ground  that  the  defen- 
dant had  no  ground  to  cause  me  obstmctioQ  (building 
tt  wall.) 

The  principle  oa  which  the  court  interferes  by 
injunetim,  is  purely  for  the  maintenance  of  the  legal 
light  of  the  parties,  either  when  that  right  clearly 
appears  to  be  invaded,  or  when  there  is  good  reason 
for  anticipating  that  it  will  be  invaded.  If  there  is 
any  doubt  of  the  legal  right,  then  the  court  left  the 
parties  to  establish  it  at  law,  putting  them,  if  it 
thought  fit,  on  such  terms  as  the  exigencies  of  the  case 
may  require.    Id* 

2.  To  entitle  a  party  to  recovee  damages  for  atop- 
page  of  ligbtSy  he  most  {trova  the  obatruction  to  be 
so  material  as  to  caase  laeonvenieaoe.  Mere  proof 
that  tbeis  is  somewhat  less  MgM  than  at  a  fonaer  pe- 
riod iainsaffidaat.  He  Mtrcin*  Comfikuji.tt  Uud* 
Ms»  Q^  B.  UL  201. 


LIMITATION. 

1.  G  W,  by  his  will,  devised  real  and  peisooal 
nroperty  to  trostees  upon  trust  for  L  for  life,  and  after 
her  deceasa  "  for  all  and  eveij  his  brothers  and  sisten 
who  should  be  living  at  the  time  of  the  decease  of  L, 
and  to  their  issue  male  and  female  equfliy,  share  aad 
share  alike.  All  the  testator's  brotnen  and  sisters, 
died  in  the  lifetime  of  L,  the  brother  and  one  sister 
without  issue,  and  the  other  sister  left  issae  who  filed 
their  bill :  held,  that  the  word  "  isane"  Is  a  word  of 
limitation.  It  was  in  thii  case  the  same  as  hein  of 
the  body.  The  words  of  limitation  most  be  applied 
to  the  brothers  aad  sisters  who  were  intended  to  be 
the  fiiet  takers,  and  that  the  plaintifi  took  no  interest 
under  the  devise.    TaU  v.  Cforica,  M.  R.  1.  137. 

2.  J  M  gave  the  produce  of  the  residue  of  his  real 
and  personal  estates  to  his  daughter  S  M  for  life,  for 
her  separate  tse,  and  after  her  decease  he  first 
directed  his  trustees  to  transfer  and  pay  one  ihoUtf/'oi 
that  residue  "  to  i^  <ifa«"  of  bis  daagbter,  if  she 
should  happen  to  marry  and  have  any  each  iastte, 
equally  at  their  raspeetivv  agea  of  twenty-one  yeara, 
and  if  only  one  child,  then  the  whole  to  he  ia  trust 
for  tueh  on$  child,  the  dividends  to  be  applied  for  iJie 
maintenance  of  meh  uiur,  and  the  surplus  to  be 
invested  for  the  benefit  of  tueh  imtt ;  and  in  defoalt 
of  suM  inar,  he  gave  tiiat  moiety  to  Ms  ntpbewa 
and  niecai  bvrng  at  bis  daocbter's  decease,  and  as  tfr 
the  other  moiety,  **  at  the  decease  of  hie  said  ^aogfa* 
ter  vtithout  isM,'' be  gava  it  to  tmstaea  in  trust  for 
bb  godson  for  life,  and  after  bis  deoeeaa  for  eharitabl9 
parposes.  The  testator's  daughter  aarvited  him.  aad 
safiared  a  reeoveiy  el  all  the  freehold  astatee  of  T  M^ 
and  married  C  C ;  she  afterwards  died  vriiheut  htning 
ever  had  a  ehUd,  surviving  her  basbaad,  bat  baring 
previoasW  OMde  a  will,  wboMby  abo  devised  oam 
moiety  of  her  real  sad  personal  estate  to  thoplamtiilb 
W  C  C  and  S  C  C,  two-tbirds  of  tha  remaiBi]^ 
QMiety  to  the  childxaa  of  W  B  who  should  be  liria^ 
at  her  death,  aad  the  remaiaing  tbifd  to  the  children 
of  W  A.  The  plaintiffii  charged  that  the  gifts  by  T  M, 
for  the  benefit  of  hu  nephews  and  nieces  and  of  tha 
charities^  were  limited  to  take  effect  nhex  sn  indefinite 
foilure  of  issue  of  his  daughter,  and  were  therefoie 
void,  and  lapsed  for  her  benefit  as  heiress  at  law,  and 
sole  next  of  kin  of  T  M :  held,  that  as  relsted  to  the 
first  moiety,  the  direction  of  T  M,  the  testator, 
smoonted  to  a  distinct  gift  to  the  ittue  of  his  daugh- 
ter, and  that  the  use  of  the  words  ''if  only  one 
child,"  and  "  such  one  child,"  llhistrated  that  the 
testator  meant  by  the  word  "  imte,"  children  of  his 
daughter ;  and  in  defkulf  of  such  diildren,  the  gift 
over  to  the  testator's  nephews  and  nieces  took  effiKt. 
2nd.  lliat  as  related  to  the  second  moiety,  there  Was 
no  such  distinct  gift ;  that  the  word  "  iuue"  being 
there  onexplained,  the  gift  over  in  defai^  thereof  ivas 
too  remote,  sad  consequeatly  void  as  to  ail  tha  pta^ 
perty.    Carrer  v.  BentaU,  M.  R.  IV.  296. 

iSi#  DaviSB^— Issui.^— SsTTLamifT.- 


LIMITATIONS,  STATUTE  OF. 

1.  Ia  aa  action  for  nie$ne  jurofiu  for  a  period  of 
tweaty-five  yeara  and  ten  months,  the  plaintiff,  M  K, 
waa  mvisee  of  tha  land  by  will  dated  in  1781,.  wbeai 
ftbe  should  attain  twenty-one;  and  tha  testalor,  at 
Ifae  tiaia  of  makiog  his  will,  aad  at  bis  death,  waa  in 
possession.  M  &  married  £K  ia  1790  ;  daring  tha 
marriage  the  husband  of  M  K  never  demanded  the 
feats,  and  tha  defendaata  bad  received  thaou  Tha 
husband  died  ia  183&,  iMviog  M  K  surviving*  aad 
she  then  claimed  the  rents.  The  defendants  pleaded 
the  statute  of  limitations.  M  K  had  a  verdict.  King. 
V.  E^noick,  Asa.  1. 317,  and  sabseqnently  judgmeoK 
in  t|}ecUntftt»  Id.  L  336* 
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LIVES,  LEASR  FOR— MARRIAGE. 


2.  As  the  law  empovrers  a  creditor  to  appropriate 
k  payment  made  by  a  debtor  to  soch  account  as  it 
best  suits  bis  interest  to  select,  he  may  apply  such  a 
payment  in  discharge  of  a  debt  barred  by  the  statute 
of  limitations.     Mills  ▼.  Fmckes,  C.  P.  II.  27. 

6"m  Annuity.  2, — Attornies,  x  x. — Crbditoks. 
—Lessor  and  Lessee,  2. 

LIVES,  LEASE  FOR. 
Ste  Renewals,  1. 

LOAN. 

■Sm  Stoce. 

LOAN  SOCIETIES. 
Ste  Benefit  Loan  Societies. 

LODGER. 

See  AssAOLT. 

LONDON  BROKERS. 
See  Broesrs. 

.     LONDON.  SHERIFFS  OF. 
See  Replstin. 

LORD  OF  MANOR. 
5m  Copyholds. 

LUNATICS. 

1.  An  order  will  be  made  for  an  advance  from  the 
founds  of  a  lunatic  for  the  purpose  of  defending  his 
heir  from  a  crimioal  prosecution.  Exp,  Medhurst, 
L.  C.  L  341. 

2.  Committees  of  the  estates  of  lunatics  will  not 
in  future  be  allowed  for  monies  expended  in  improve- 
ments  of  stfch  estates,  unless  the  permission  of  the 
court  has  been  previously  obtained  for  that  purpose. 
12<fiucikM,L.C.IL23. 

3.  Money  expended  for  the  maintenance  of  a 
lunatic  cannot  be  recovered  as  a  debt  (under  3  &  4 
W.  IV.  c.  104.)  payable  out  of  his  real  estate,  in- 
asmuch as  the  statute  only  intended  to  render  the 
real  estates  of  intestates,  &c.  liable  for  the  debts  they 
contracted,  and  a  debt  could  not  be  contracted  by  a 
lunatic,  as  he  is  incapable  of  contracting.  Carter  v. 
Beard,  V.  C.  11.  70. 

4.  It  is  insufficient  merely  to  show  incompetency 
of  mind  ,  there  must  be  other  circumstances  to  render 
a  commission  of  lunacy  expedient  and  necessary. 
Wilkinton  v.  Harwood,  L.  C.  III.  85. 

5.  Where  a  lunatic  was  confined  in  an  asylum,  the 
keeper  whereof  refused  the  plaintiff  access  to  him  for 
the  purpose  of  serving  process  upon  him.  The  court 
granted  a  rule  titn  for  the  keeper  to  show  cause  why 
a  habeoM  corput  should  not  issue.  Mantan  v.  John, 
Ex.  IV.  206. 

Sffs  Husband  and  Wife,  4. — Trustees,  5. 

MAGISTRATES. 
1.  A  prisoner  taken  before  a  magistrate  for  house- 
breaking, about  to  make  a  confession,  was  told  by  the 
magistrate,  that  '*  any  thing  he  might  say  for  or 
against  himself  would  be  taken  down,  and  in  the 
event  of  his  being  committed,  would  be  used  at  the 
trial  as  evidence  against  him,"  when  he  made  a  con- 
fession, and  it  was  objected  at  the  trial  that. the 
caution  amounted  to  an  inducement  to  confess : 
held,  that  this  evidence  was  admissible.  Reg.  ▼.  Ar- 
nold, Ass.  1. 3. 

Magistrates  are  often  in  too  great  a  hurr^  to 
warn  prisoners  against  making  statements.  Provided 
that  no  stratagem  be  made  use  of  to  induce  a  prisoner 
to  make  one,  he  ought  to  be  encouraged  to  say  what 
be  thinks  proper.    Id,  per  Lord  Denman. 

3.  It  is  the  duty  of  magistrates  to  inform  a  prisoner, 
that  all  he  may  have  said  previously  is  to  go  for  no- 
thing, but  that  any  thing  he  is  about  to  say  then  will 
be  taken  down  and  used  as  evidence  against  him.  Ma- 


gistrates had  better  drop  the  use  of  the  weid  **  far/' 
as  it  tends  to  raise  a  question  of  law.  Id,  po  Ua» 
Denman. 

Se&  Costs,  4. — ^Justices  of  thr  Peace. 

MAINTENANCE. 
5m  Husband  and  Wifr,  3,  c. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malidooa  pmecatioB,  tk 
Questions  for  the  conaideratioa  of  the  joy  are— vU* 
tner  the  defendant  acted  withmu  reawuMe  ami  jwf 
babU  cause,  and  whether  be  maUamuin  iaslitiiicd  ib 
proceedings  against  the  plaintiff.  WU&me  ? .  Pas- 
ton,  N.  P.  II.  167,  and 

2.  In  such  actions  the  proof  of  those  fiKH  ii  cut 
upon  the  plaintiff,  who  seeks  reparation  for  thssttqed 
injury.     £i»iu  v.  Panten,  N.  P.  II.  168. 

MANDAMUS. 

1.  A  mandamus  issued  to  the  trustees  of  a  fub&c 
work,  commanding  them  to  pay  B  asumdseiotie 
for  compensation-money  for  some  land  annpnaled 
for  tbs  purposes  of  the  trust.  Hetom— last  ikfct- 
danls  had  not,  as  such  trustees,  any  money  or  ade- 
quate funds  wherewith  to  pay  the  snm  ordend.  Ike 
return  was  quashed  as  frivolous.  Reg,  v.  TnaUei  / 
Swantea  Harbour,  B.  C.  II.  27. 

2.  A  mandamus  will  not  be  granted  aguostia 
incorporated  joint  stock  company,  upon  the  spolia- 
tion of  a  party  claiming  compeniation  fros  it,  wu 
there  has  been  a  positive  refusal  on  the  part  of  the 
company  to  make  such  compensation.  H^>*-  Bc^b 
and  WiUihire  Canal  Company,  B.  CIV.  413. 

See  Crurchwardxns,  1. —Copyholds,  1. 

MANOR,  LESSEE  OF  GAME  ON. 
See  Lessor  and  Lbsses,  8. — Copyholds. 

MARRIAGE. 

1.  Valid  by  the  Englith  law. 

2.  Valid  by  the  Scotch  law, 

3.  By  licence  in  another  dioceaUm 

4.  By  an  Englith  woman  in  France  wiA  a  Frwk' 

man  under  the  French  law  ef  daviy, 

5.  Validity   of,  by   Bntish  tubfeeU  tntk  FmA 

women  at  the   Hotel  tf  the  Embassy  ftjf  »< 
Chaplain. 

6.  R^ttia^  by  a  Clergyman  to  eelebrute. 

7.  Incestuous, 

1.  Valid  by  the  English  iav.^The  marriage  acirf 
1822  made  all  previous  marriages  by  psrtiet  ne^ 
age,  without  consent,  valid,  provided  the  psitifs  h» 
cohabited  together  as  man  and  wife.  Dee  d.  Qmvv 
v.  Nicholson,  N.  P.  I.  299. 

2.  Valid  by  the  Scotch  law.— H  R,  fonserlT  ^ 
widow  of  S  B,  who  was  in  the  service  of  tbe  £^ 
India  Company,  and  was  a  subscriber  to  the  Boobij 
Civil  Fund,  which  entitled  his  widow  to  a  pessiffi 
so  long  as  «A«  remained  hit  widow,  became  acqasio*''' 
with  R  R  in  England,  with  whom  she  lived,  KtBf 
in  all  respects  as  his  wife,  and  afterwards  west  ^ 
Scotland,  where  she  lived  with  R  R  io  asiinilai«>«- 
ner,  and  was  received  in  society  as  Mis.  B.   Sk 
continued  to  receive  her  pension  upoo  a  dechrsMB 
that  she  was  still  the  widow  of  S  B.    SabseqoeBttj 
the  Bombay  Civil  Fond  removed  the  resttidioQ  spos 
widows  of  members  who  should  many  *^^ 
resolution  ;  and  then  H  R  married  R  R  u  SoodiEd. 
according  to  the  law  of  Scotland,  the  cotifio*  " 
which  marriage  stated,  "  they  having  bees  |««»7 
irregularly  wed."    From  these  woii  of  "ddit^JJ 
the  certificate,  the  Bombay  Civil  Fond  di««««« 
the  pension.    Mr.  and  Mn.  R  CM  Ihsir  bill » 
establish  their  claim,  and  the  Biaater  wfsrtwj^ 
no  valid  marriage  had  taken  place  priar  Islkt  i*^ 
tionmadebytheFund«  Eissigliiomwm^t^^^ 
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report :  held,  tbtt  the  Master  was  right  id  his  finding. 
A  contract  of  marriage  can  only  he  made  by  the  mu- 
tnal  consent  of  the  parties ;  bat  in  this  case  the  habit 
and  repute  the  parties  had  gained  was  for  appear- 
ances only,  which  is  not  of  itself  according  to  the 
law  of  Scotland  safficient  to  constitute  a  marriage, 
and  Mrs.  R  was  held  entitled  to  her  pension.  Ho- 
bertton  ¥.  Crawford,  M.  R.  IV.  428. 
See  Lax  loci  bei  sitje. 

3.  Byi  licence  in  another  diocefe. — H  W  W,  seed 
21,  and  Miss  D,  aged  19,  agreed  to  a  clandestine 
marriage.  W  procored  a  license  for  the  marriage  at  S, 
in  the  diocese  of  L  and  C,  where  Miu  D  resided,  but 
he  procored  it  from  a  surrogate  of  the  dean  of  St.  A, 
in  whose  diocese  it  was  celebrated  by  a  clergyman  in 
orders  of  the  Church  of  England :  held,  that  as  it 
had  been  decided  bj  the  judicial  committee  with  res- 
pect to  banns,  that  m  order  to  render  a  marriage  null 
and  void  vnder  the  marriage  act  4  G.  4.  c.  76.  a.  23. 
both  parties  must  have  acted  knowingly  and  wilfully 
with  an  intention  to  defeat  the  law  ;  the  words  of 
the  section  with  respect  to  licence,  msy  be  construed 
to  mean  either  having  anthoritv  to  grant  the  particular 
licence,  or  any  licence  at  all.  The  mamage  was 
legal.     WilUanu  v.  WiUiam,  I.  56.  C.  C. 

4.  By  an  English  woman  in  France,  vfith  a  Freneh- 
fnan,  under  the  French  taw  rf  Dowry. — Miss  M  F 
was  entitled  under  the  settlement  made  in  the  mar- 
riage of  her  parents  to  money  charged  on  lands  in 
lieland.  She  married  in  Paris  G,  and  by  the  mar- 
riage contract  it  was  declared  that  the  marriage  took 
place  under  the  law  of  dowry  established  by  the 
French  code.  G  and  his  wife  filed  a  bill  in  England 
to  ascertain  who  was  entitled  to  the  fund  under  this 
contract.  The  master  reported  that  accordine  to  the 
French  law  G  was  not  entitled,  except  under  the 
obligation  of  converting  it  into  immoveable  property 
in  France,  over  which  neither  he  or  his  wife  would 
have  any  power  of  alienation,  and  that  the  trustees 
would  not  part  with  the  money  unless  for  the  acqui- 
sition of  such  property  :  held  according  to  the  mas- 
ter's report.  De  Gaga  v.  The  Duke  ofLeimter,  M.  R. 
H.  327. 

See  A  LiBNs. 

5.  Validity  of  marriaget  by  Britith  tubfeeU  wUh 
Frenchwomen  at  the  Hotel  if  the  Emba$sy  by  the 
CAap/ain.— G  L,  aged  22,  %  domiciled  subject  of 
Fogland,  married  A  P,  aged  25,  a  domiciled  subject 
of  France,  in  the  first  instance  by  civil  contract  before 
the  mayor  of  the  Arrondissement,  which  was  duly 
registered,  and  on  the  same  day  they  were  married  at 
the  Hotel  of  the  British  Ambassador  at  Paris  bv  the 
Chaplain  of  the  Embassy,  both  being  describee!  ac- 
cordmg  to  their  respective  places  of  <tomici1e.  On  a 
suit  for  a  nullity  ot  the  marriage  on  the  grounds  that 
the  consent  of  the  father  of  G  L  was  not  obtained, 
and  that  it  waa  necessary  to  prove  his  birth  according 
to  the  law  of  France,  and  that  neither  of  the  parlies 
was  a  member  of  the  household  of  the  embassy  :  held, 
that  under  the  statute  4G.4.  c.91.  the  marriage 
was  valid.     Lloyd  v.  Peti^ean,  III.  4.  C.  S. 

A  marriage  between  two  British  subjects  in  the 
bonse  of  the  British  Ambassador  by  the  chaplain  to 
the  embassy  is  valid  under  the  4  Geo.  4.  c.  91  •    Id* 

Marriages  at  Su  Peterdmr^h  in  the  chapel  of 
the  Russia  Company,  and  in  pnvate  houses,  are  valid, 
whether  both  or  one  of  the  partiea  be  English  sub- 
jects, under  4  Geo.  4.  c.  67.   Id. 

See  also  3  &  4  W.  4.  c.  45.  declaring  valid  mar- 
riages solemnind  at  Uambmrgh  since  Uie  abolition 
of  the  British  factory  there.    Id, 

English  decisieni  hafo  establiahed  this  nile»  that 


a  foreign  marriage  valid  according  to  the  law  of 
the  place  where  celebrated  is  gooa  anywhere  else, 
Per  Lord  StowelL     Id, 

Marriages  in  ambaasadors'  chapels*  if  made  by 
the  allowance  of  the  foreign  state,  would  be  good 
marriages  in  those  countries ;  but  that  if  not  a  sood 
marriage  in  the  place  where  it  was. celebrated,  it 
would  not  be  a  good  maniage  anywhere.  Per  Lord 
EUenboroughm     Id. 

See  the  law  of  France  previous  to  the  celebration 
of  a  marriage.    Id. 

6.  IMumU  by  a  clergyman  to  eeUbmte* — Plaintiff 
obtained  a  verdict  a^fainist  a  clergyman  of  the  Church 
of  England  for  refuaing  to  marry  him  with  a  woman, 
on  their  producing  a  snflBcient  licence,  without  giving 
sufficient  rsasons  for  his  refusal.  Davit  v.  Black, 
Clk.  Ass.  III.  413.  See  Vol.  6,  where  the  court  de- 
clined any  opinion  on  the  subject. 

7.  Incestuout. — A  man  married  the  daughter  of 
his  own  sister  ;  proceedings  were  taken  to  ^  annul  the 
marriage  as  being  incestuous,  and  a  question  arose 
as  to  what  was  the  best  evidence  that  the  marriage 
had  uken  place  :  held,  that  in  all  the  couru  the  fact 
of  the  marriage  may  be  proved  without  any  regiater 
at  all.  If  there  is  any  connection  between  tne  parties 
by  blood,  even  if  they  are  illegitimate,  the  marriage 
is  void.  It  ia  not  absolutely  neoessaiy  that  a  marriage 
should  be  registered,  therefore  a  register  is  not  the 
best  evidence.  Nor  can  a  mistake  in  the  register  af- 
fect the  validity  of  the  maniage.  A  register  is  a  mere 
record  or  memorandum.  Oral  evidence  was  here 
given  to  establish  the  fact,  that  the  partjr  proceeded 
a^nst  had  married,  and  still  cohabited  witn  his  own 
niece,  and  the  marriage  was  declared  null  and  void. 
No  penance  was  directed.  Woods  v.  Woods,  Cons. 
C.  IV.  300. 

A  baptismal  certificate  is  no  evidence  of  birth.  Id. 

MARRUGE  SETTLEMENT. 
See  SsTTLKMXKT.— Husband  and  Wife. 

MARRIED  WOMEN. 

5m  AoBxufaNT,  I.— 'Husband  and  Wirs.-— 
LiMrrATioNS,  Statutx  of.  —  Mabbiaob* 
Sbpabatx  Usb. 

MASTERS  IN  CHANCERY. 
The  Masters  in  Chancery  have  no  power  to  dis- 
pense with  or  relax  the  general  orders  of  the  coilt, 
consequently  they  cannot  give  leave  to  amend  con- 
traiy  to  those  orden.    Lloyd  v.  Wait,  L.C.  II.  120. 

MASTER  AND  SERVANT. 

1.  A  servant  was  indicted  for  stealing  some  wheat 
from  his  master.  The  prisoner  took  the  wheat  to  give 
to  his  master's  horses,  because  they  were  out  of  con- 
dition :  held,-that  if  the  prisoner  took  the  wheat  with- 
out his  master's  permission  even  to  give  it  to  his  mas- 
ter's horMs,  that  constituted  a  felony,  and  the  prisoner 
was  found  guilty.  Per  Ld.Denman,  Reg.  v.  Mould, 
III. 382.  l^e  civil  law  makes  the  lucri  causa,  or  the 
intention  of  the  thief  to  derive  a  profit  from  his  crime, 
an  essentia]  part  of  the  offence  of  theft :  \i  has  been 
held  to  be  larceny  in  a  servant  clandestinely  to  take  his 
master's  com  to  give  his  master's  horses,  and  in  which 
some  of  the  judges  stated  it  to  be  the  ground  of  their 
opinion,  that  the  additional  quantity  of  com  would 
diminish  the  work  of  the  men  who  had  to  look  after 
the  horses ;  so  that  the  lucri  causa,  viz.  to  give  them- 
selves ease  was  an  ingredient  in  the  case.  Western's 
Conveyancing,  Ed.  3.  208.  n.  13.  See  also  Id.  227. 
228. 422. 

2.  In  the  absence  of  any  special  agreement,  a 
domestic  senrant,  on  quitting  his  situation  instnnter  at 
his  maitor'B  command,  iseaiitled  to  a  month's  wages 
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MABTER  AND  SERVANT— NOTICE. 


IB  liaa  of  •  mottth^  wwniiig.    Batim  v«  WiUnt,  Sk. 
G.  n.  948. 

3.  On  proof  of  a  castom  thit  sog«r-bttkcrf*  work- 
latn  for  upwardi  of  twenty  y«tn  had  anjo^  oeitain 
holidaya  in  the  coime  of  the  year,  they  will  be  held 
entitled  to  sueh  hdidaya,  Botwithstanding  tbw  ate 
yearly  tervanla.  BermuUin  v.  Hodgtau,  Pal.  C.  II. 
249.311. 

MEDICAL  PRACTITIONERS. 

A  clergyman  and  perpetoal  onrate  of  a  pariab,  who 
alio  carried  on  the  profestion  of  a  tnrgeon  and  apethe- 
caiy  for  fain,  ia  laahle  in  damagea  far  ncgliaence  and 
want  of  ikill.    GlMaU  f .  SuggoU,  N.  P.  I.  365. 

S§e  AroTBSCA&ixs. 

MERCHANTS'  CUSTOMS. 

SifCoiTTBAOia  BY  AGBItTB. 

MERITORIOUS  AGRJ^EMENT. 

MERITS,  ORDER  ON. 
SmP^actxcb,  10,  17. 

MESNE  PROFITS. 
SithnuTkttom,  Statvtb  or,  1. 

MINERAL  WATERS. 
Sm  Soik,  Ri«iiTa  Of. 

MINES. 
Sm  Gmk»  MiNVk  -~  JetNT  Stock  CoMPAvisa.  % 
N9^9.-^lj9i8Q&A9n  I'iMBi*  4.«*-T«nMiT 
fon  Uv«U«<*Waitb« 

MINING  ADVENTURE. 
A  purchaser  of  iharea  in  a  mining  adveotBra 
(Tktf  WhtQl  M^r^on  Minfit  Dfvoa)  in  liable  for  his 
engagements  consequent  thereupon,  notwithstanding 
that  he  aoQeptad  auch  abasia  thseugb  fraudulent 
misrepreseoit^eav  ThenfiHf  wbm*  A  eAcepted  a 
bill  of  exchange  for  shares,  ^nd  refused  payment, 
and  to  an  action  agaimt  him  he  pleaded  that  he  had 
aeecpted  the  bill  hf  fmnit*  eevin,  and  BiianpieMolft- 
tiom,  and  wilbout  raDeiiiog  any  coondeiatioo,  a 
verdict  passed  against  him.  Lama.  ▼»  Burdmfaf  N .  P. 
U.251. 

MiSAPPUCATXON. 
As  EsacvTOKs,  10, 11. 

aaSREPRESENTATION. 
Saa  CoNTBACT,  VOID,  2.— Mining  AnvBWtiyBBfc— 
JoivT  Stocb  CeiivAicxfeSr£»Ko.  9w 

MISTAKE. 
Saa  hmQRAVcm,  %,-^BnrLaaaKm,  1. 

MONEY,  SEIZURi;  OF. 
Saa  OfTAAWRT,  2. 

MORTGAGE  AND  MORTGAGEES. 

1^  Equitable.-^A  deposit  of  share  oertiftcates  for  % 
bond  fida  advanoa  of  money  is  valid  as  an  equitable 
n^gage  agaiust  assignees  in  c^se  of  bankruptcy. 
Lea&ng  eoH,  j&p.  Richardaon,  C.  R.  I.  266.  AH 
the  authorities  on  thU  subject  will  be  found  iu 
3  Western's  Con?eyanciug,  67 .,  at  teq* 

2.  A  d^osix  of  a.  leasa  by  wa.^  of  afuitaUa  moeU^ 
gaga^  does  not  vender  the  depositarR  liable  for  the 
rant-deed  coaenantv  Oier-mUiig.  Jii/^i^  w^BanUayt 
Maarai  vi  Cfceot,  V.  C«  1. 294. 

Saa  BiikHMuwcT^ 

3.  Forvefotttrf.— The  court  will  grant  anb^UBC* 
tipn.(»BMtoiap  fflQBi>dipgs  on  a  bill  #f  fondomuttin 
th^  ixehaquagf,  wbeie  tinR  drcumstanoea  ^pairajBiit  tuch 
vk  >^>ll^rfgwlln^^l  bnt  twlteat  sppie  early  s^fy  iat4«>  »> 
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prevent  the  piQcecdingi  tiMre*  the  f^^ 
iiMttnction  will  be  liable  ta  ooata.  BmU 
M.  R.  L  172. 

MUNICIPAL  CORPORATIONS  ACT. 
1.  Where  nine  overseera  ava  mppeiaied  in  m 
parish,  it  U  ascveral  duty  attachiiig  on  alio* tfcem«' 
dividually ,  to  sign  the  burgesa  li«  tlMreoT,  Bad  if  aay  M 

of  such  overseen  neglecta  stgniog  the  lial  of  ^>a^  po- 
tion of  the  parish  allotted  to  him,  he  will  be  bafak  ts 
the  penaltY  imposed  by  Ae  act»  althiKigh  all  ^f^ 
overseers  signed  the  lists  for  th«r  reapecfive  pMoB  if 


the 


the  parish. "  Reg.  v.  BurriU,  Q.  B.  1.  409.   IV.  365. 

The  Carporatum  Act  di£fen  from  tlie  Rafmm  Aa ; 
it  drops  the  woid  *•  wiUully"  and  gwea  thejwaliy 
for  any  omissioB  or  iBaoeencyp  per  Lard  !«■■•" 
/d. 

2.  The  92d  sectkm  ef  the  ■meidpBl 
form  actettpoweia  town  ommSb  to  eider  i 
natnie  of  aoouBty«rala,  and  given  them  the  I 
aa  tbeie  exerdaed  by  jaatioei  onder  56  G.  S.  c.  61. 
In  1839,  the  town  coaacil  of  S  ovdeieA  eech  aial^ 
and  leqniied  F,  the  ovencar  ef  the  townahip  ef  C  B^ 
te  levy  a  cotaie  mm  ea  a  portion  of  £,  which «« 
situate  in  the  boiengh.  Tha,  F  waa  naahfetodi. 
and  hii  floods  were  seiiBd  and  detainsd  bv  nrtna  ef  a 
warrant  from  W»  the  then  mayorof  S,  vntil  the  aweeaft 
was  paid:  held,  that  the  proper  wide  of  Icvyiag the 
rate  had  not  bem  adapted^  aldiOBgh  F  lemdcdia  the 
boroughi  and  that  Ueipaaa  waa  the  jtearr  farase 
aetion.    Fmrnley  v.  Wetihiagtam,  C*  P.  IV.  314. 

MURDER. 
Where  a  nenon  hitending  to  eoamit  mMder.  hib 
to  do  so  by  the  me^ns  be  propoaed,  but  yet  dfe^  hm 
evil  object  by  another  agency,  he  is jrail^  of  the  oine. 
Rag.  V.  Michaat,  Geo.  Grim.  C.  IV.  11 

NAME.  VARIANCE  IN. 
Saa  DimiMOAa* 

KECES8ARIESr. 
3i(f  HusBAim  Aim  Wxra. — ^IsrAiiT. 

NEGUGENCE. 
Saa  Attobnibs. — Bank  of  EitOLAiiD.*^la«cm* 

A  NOB,    3. — MbDICAL   PaACTITlOTtBBa.  —  Pa- 

BACB  CbwaT.-^iLoi».— Saaaw*,  7,  8»— 

SviPPrNGa  1. 

NET  RENTS. 
Sag,  LsoAi.  EsrATx^ 

NfiWSPAFBRS,.  NOnCS  BY  ADVMtTlSI- 

MENT. 
Set  NoncB. 

NEW  TRUL. 
A  new  trial  mil  not  be  granted  eo  a  Bscee  aSdaU 
of  a  defendant  unsuppoitod  by  tesUBoay  whkh  hs 
GOvM-avail  himsetfof  aiaaewtriak    iUraeaBithv. 
JohttMou,  El..  I.  75i. 

£s#P&AfiTXG9* 

NEXT  OF  KIN. 
Saa  BBquBST,  t,3^— HvaaAVn  Jim»  Wifb,  9.— Stf- 
mBMiiQr,  &. 

NOTICE. 
An  Act  of  Parliament  authorisng  &e  formate  flf 

i a  raihiay reqiAned  "  noliee  of  calk  id  beiaecrtaAia 
seme  newspaper  paMishedaad  cimNied  iaeMhrf 
theeoaalMi  of  Middlnav,  Emea,  SbCAs^Hw- 
folk  :"  held,  that  inseitfioo  of  and  aoiliet  i^tiifoa 
aewapapm  off  wUah  erideaoa  waa  fpMta  that  Iky 
arera  cunualaa  us  an  Ihaae  oaaafliei^  ama  avMa^ 
Eojtem  Coantifs  JRoikny  Onnp. «.  WbMt^f-  U* 
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NOTICE  OF  ACTION,— NEW  WRITS. 
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NOtldfi  OF  ACtlON. 

Sn  Justice  op  thb  Pbacs,  2. — Polici  Conita- 
BLB.— Poor  Ratb,  2. 

NOTICE  OF  ADMISSION. 
Su  ATToamBS,  1. 

NOTICE  OF  CONDmoNft  OF  POLICY. 
iSm  CoVBMAirr. 

NUISANCE. 

1.  The  smoke  arising  from  a  b1ackimilli*8  forge  does 
not  constitate  uoh  a  Buisanot  as  will  sapport  an  ac- 
tioo,  where  it  appears  that  the  party  saekiBg  damages 
came  ioto  the  locality  of  his  own  accord,  and  that  the 
sipoke  created  an  annoyance,  but  without  interfering 
with  the  fair  exercise  of  his  trade  or  renderioff  his 
house  oooomfbrtsble.  MvggUton  v.  Edwoitb.  N.  P. 
I.  348. 

If  the  smoke  and  dirt  ftom  the  defendant's  chim- 
ney rendered  the  occupation  of  the  plaintiff's  house 
in  a  suitable  and  substantia]  degi«e  uncomfortable. 
or  interfered  in  the  like  degree  wim  the  carrying  on  of 
his  trade,  then  the  defendant  could  not  Justify  himself 
in  the  action.    Per  TttnUl,  C.  J.  Id. 

t»  A  kase  had  been  granted  in  1736,  by  A  to  B, 
of  laode  with  a  covenant  lo  build  one  new  copper 
■melting  house  for  sawlting,  making  and  rdbung 
copper,  and  to  contain  202  furnaces,  and  another 
covenant  to  deliver  up  the  premises  at  the  end  of  the 
term  in  a  sufficient  state,  and  condition  for  smelt- 
ing, making  and  refining  of  copper  or  other  metals. 
The  lessor  covenanted  to  allow  tbe  lessees  to  dig  on 
hit  land  for  clay  lo  make  bricks  fbr  the  furnaces,  and 
to  supply  them  with  coals  for  the  works.  Tarioas 
copper  works  were  accordingly  erected,  and  the  lands 
came  to  the  Earl  of  J.  who  also  granted  leases  of 
other  works  of  a  like  nature  in  the  same  locality.  A 
competition  existed  between  the  lessees  of  the  fatter 
nnd  former  works.  B  had  also  erected  other  works  of 
which  A  was  aware,  upon  some  ezchenged  land,  for* 
tnerhr  the  property  of  the  Earl  of  J's  ancestors.  The 
JSari  complained  that  the  smcAe  and  vapour  arising 
from  A's  furnaces  had  infected  and  corrupted  his 
farms  and  lands  which  had  been  prevented  from  in- 
creasing, and  brought  his  action  at  law  for  a  ooissn<*e. 
A  fifed  his  bill  for  a  declaration,  that  he  might  be  eo- 
litied  to  use  and  practise  the  smelting  of  copper  ores, 
without  any  interruption  by  the  Earl  of  J,  and  to  be 
quieted  in  the  use  and  enjoyment  of  the  works,  and 
for  an  injunction  perpetually  to  restrain  the  Earl  of 
J  from  molesting  or  disturbing  him  in  the  enjoyment 
of  tbe  works,  either  by  prosecuting  the  action  at  law. 
or  by  commencing  any  other  action.  The  Earl  of  J 
demurred  for  want  of  equity.  The  injunction  was 
granted  to  stay  the  action  at  law.  WilUami  v.  Eari 
cfJertey,  V.  C.  IV.  246.  Affirmed  on  Appeal,  L.C. 

V. lal* 

Set  ConraACTs,  void,  2.p-^Liatnra. 
NURSERYMAN  S  STOCK  IN  TRADE. 

A  lease  of  a  nursery  ground  was  granted  in  1776 
for  60  years  :  upon  its  expiration  the  holder  of  the 
lease  proceeded  to  advertise  a  sale  describing  tbe 
nursery  stock,  *'  consisting  of  large  and  ornamental 
trees  and  shrubs,  forest  trees,  &c."  The  lessor  filed 
a  bill  for  an  injunetion  restraining  tbe  lessee  from 
Belling,  cutting  down  or  removing  any  full  grown  or 
standard  timbsr,  fruit  or  other  trees  or  any  hedges 
except  snch  trees  or  shrubs  as  might  or  could  be  re- 
moved in  the  ordinary  course  of  his  trade  or  busioeas 
of  a  nurseryman.  Injeoction  granted  until  answer  or 
order  to  thecootrary.^  The  question  in  the  cause  ap- 
plied to  trees  of  the  growth  of  above  40  years.  Lit' 
tUr  v.  Thompion,  M.  R.  I.  245. 


OATlfS. 
Sh  IitsoLVEirr  Destoas,  5  b. 

OBSTRUCTIONS. 
5ee  Lights. 

OFFICER. 
Se$  Palacb  CouaT.->-SRBaiFr. 

OFFICER,  PUBLIC  REOISTERBD. 
Sm  JoifiT  &nica  Comvavibb. 

OFFICIAL  ASSIGNEE. 

Se$  BANKBUPtCY,  12. 

ORDERS,  GENERAL. 

1.    OaSBRS   OF  TBS  CoURT    OV    CBANCXaY,    ISSUXO 
VNDBB    THB   StAT.    1   Al  ^VlCT.C.  UO,   dxH 

May,  1839.  IL  78. 

N$w  WriU  iu  Cheme$rif, 

(a)  Writ  of  fi§ri  faeiat  on  a  decree  or  order  for 
payment  of  money.    I.  9L 

(6)  Writ  ai  fieri  fadag  on  a  decree  or  order  for 
payment  of  roone^  aiia  iaterest.    L  02. 

(0)  Writ  ci  fieri  faeiat  on  a  decree  or  order  for 
payment  of  money  and  ooets.    L  1(l7« 

(d)  Writ  oi  fieri  fiuht  on  a  deeree  or  order  for 
payment  of  moneys  interest,  and  costs.    1. 107. 

(s)  Writ  of  fieri  fatita  on  t  decree  or  order  for 
payment  of  costs.    1, 25. 

(/)  Writ  of  eiegU  on  a  daciao  or  order  for  pay- 
ment of  costs.    1.126. 

(g)  Writ  of  elegit  on  a  decree  or  order  for  payment 
of  cosu,  1.  139. 

{h)  Writ  of  elegH  on  a  deosee  er  osder  ibr  pay- 
ment of  money,  or  money  arul  interest,  I.  155. 

(t)  Writ  of  venditioni  eijxmM,  170. 

2.  Oanaas  ow  tvmCovairet  EaeniQVBay  iona  12, 
1839. 

New  WrHt  ni  Ihe  Enheqner, 
(a)  WrH  cf  fieri  faeiat  on  ft  decrae  or  order  fsx 

payment  of  OMmey,  II.  200. 
(fr)  Writ  at  fieri  fadas,  on  a  deeree  or  order  ftif 

payment  of  money  and  interest,  II.  206. 

(e)  Writ  eifietifaeiae,  on  a  decree  s»  oidei  for 
payment  of  money  and  oosts>  II.  22S. 

(li)  Writ  of  >m  faeiat,  on  a  decree  or  erdir  ft* 
payment  of  money,  interest,  and  cosli. 

(g)  Yfntof  fieri  faeiat,  en  a  decree  or  order  for 
payment  of  costs,  IL  236. 

(A)  Writ  of  elegit  on  a  deeree  or  on!er  for  paymen 
of  moaev,  or  money  and  interest,  II.  263. 

(t)  Writ  of  elegit f  on  a  deeree  or  order  for  pay- 
ment of  costs,  Tl.  254. 

0')  Writ  of  elegit,  on  a  decree  or  order  for  pay- 
ment of  money  and  costs,  II.  255. 

(fc)  Writ  ojf  elegit,  on  a  decree  or  order  for  pay- 
ment of  moner.  interest,  and  costs,  II.  269. 

(0  Writ  of  venditioni  exponat, 

3.  ilitnmicr. -—Order  of  tbe  Judges  ibr  atCar- 
nies  admitted  in  any  one  of  the  superior  courts  of 
Common  Law  at  Westminster  to  be  entitled  to  prac- 
tise in  any  other  of  such  courts,  and  regnlafiog  the 
fees  payable  by  1  Vict.  e.  56.    I.  26. 

4.  Bankrupteif^ — Lord  Eldon^i  Order,  12th  Au$c 
1809,  for  the  signature  and  attestation  of  petitions.  I. 
329. 

5.  Order  for  the  foUowing  forma  of  writaiiaroedby 
the  Judges  under  1  &.  2  VicL  1 10.  s.  20.    1. 248. 

Ne»  Write- of  Camnum  have, 
(a)  Writ  of  degjtt  upon  a  judgideat  in  tbe  Court  ef 

Queen's  Bench,  ia  an  action  of  asiuaipsil.  1. 248. 
(6)  Writ  of  Wt^fe  on  a  rule*  made  in  the  Ceert  of 

Queen's  Beach-  ftn  payment  of  money,  L  249.- 
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(e)  Writ  of  §Ugit  on  a  nik  made  in  the  Coait  of 
Qaeen's  Bench  for  payment  of  money  and  costs.  1. 260. 

(d)  Writ  of  elegit  on  a  judgment  of  an  inferior 
court  in  an  action  of  awumiwit  removed  into  the 
Conrt  of  Queen's  Bench,  I.  270. 

(0)  Writ  of  elegit  on  an  order  for  payment  of  money 
made  in  an  inferior  court,  and  removed  into  the  Court 
of  Queen's  Bench,  1. 283. 

(f)  Writ  of  elegit  00  a  role  for  payment  of  money 
and  costs,  made  in  an  inferior  court  and  removed  into 
the  Court  of  Queen's  Bench,  I.  283. 

(^)  Writ  of  fieri  facias  on  a  judgment  in  the  Court 
of  Queen's  Bench,  in  an  action  of  assumpsit,  T.  284. 

(h)  Writ  of fitri  faeiae  on  an  order  of  the  Court 
of  Queen's  Bench  for  the  payment  of  money,  1. 284. 

(t)  Writ  of  fieri  faeiat  on  an  order  of  the  Court  of 
Queen's  Bench  for  the  payment  of  money  and  costs, 
I.  285. 

(k)  yfxii  of  fieri  Jaciat  00  a  judgment  of  an  infe- 
rior court  in  an  action  of  assumpsit,  removed  into  the 
Court  of  Queen's  Bench,  1. 285. 

ORDERS  FOR  COSTS. 
5m  Attornibs. 

ORDERS  OF  COURSE. 
See  Practicb,  15. 

ORDERS  OF  JUDGES. 
See  Judge's  Ordeb. — Staying  Procssdikos. 

OUTGOING  TENANT. 
See  Landlord  and  Tenant,  7. 

OUTLAWRY. 

\.  The  insolvent  debtors'  court  can  in  effect  reverse 
an  outlawry  by  discharging  a  party  outlawed  as  an 
insolvent  under  the  act  for  abolishing  imprisonment 
for  debt,  vrithout  obtaining  the  consent  of  the  Crown. 
The  Court  being  of  opinion  that  the  words  used  in 
the  act  "  any  process  whatsoever"  were  large  enough 
to  and  did  include  process  of  outlawry.  Adeoek  v. 
Fiite,  C.  P.  IIL  26. 

2.  A  sheriff  cannot  seise  money  under  a  sperial 
writ  of  capiat  ultagatum*  Reg.  v.  Bick,  Sher.  Court, 
III.  363. 

See  Sherifp,  1. 

OVERSEER. 
See  Municipal  Corporations  Act,  1. 

OVERSEER,    COMMITTAL    FOR    DEFAL- 
CATION. 
See  Insolvent  Debtors,  2  «. 

PALACE  COURT  OFFICERS. 

Where,  through  the  neglect  of  an  officer  appointed 

by  the  Marshal  of  the  Palace  Court,  bail  were  taken 

upon  an  arrest  who  proved  insolvent,  the  officer  was 

held  responsible  to  the  plaintiff.    Pal.  Court,  I.  153. 

PARENT  AND  CHILD. 

An  indictment  for  a  misdemeanour  may  be  main- 
tained against  the  parent  of  a  child  for  not  giving,  in 
the  manner  provided  by  6  &  7  W.  IV.  c.  86.  s.  20, 
tlie  information  required  by  that  statute,  of  the  birth 
of  the  child  to  the  registrar  of  the  district.  Reg.  v. 
Price,  Q.  B.  IV.  58. 

See  Husband  and  Wife,  a. — Inpavts. 

PARISH. 

Assessment  for  the  relief  of  the  poor.  Construc- 
tion of  the  statute  6  &  7  W.  4.  c.  96.  as  applied  to 
the  rating  of  the  West  India  Dock  Company.  The 
W,  I.  Dock  Company  ▼.  Parith  of  Poplar,  L  110. 

See  Poor.-— Sbttlsmemt  op  Paupers. 


PARLIAMENT. 
The  Legislature  will  not  be  presnmed  to  hitt  v- 
tended  the  repeal  of  an  act  of  ParliameBt.  where  a- 
press  words  do  not  appear  to  have  been  «sed  fiar  tkr 
purpose.     Reg-  v.  LtMudaine,  Q.  B.  IL  11. 

PARLIAMENT,  ACTS  OF. 
See  Statutes.-— Libel,  2,  3. 

PARLIAMENT,     WITHDRAWING    PETI- 
TIONS  AGAINST  RETURNS  TO. 
See  Etidencs,  6. 

PAROL  AGREEMENT. 
See  Patent,  1 , 

PAROL  EVIDENCE. 
See  Bill  or  Eecbawgs,  3. 

PAROL  EVIDENCE  TO  VARY,  Ac 
iSfs  Lessor  and  Lessee,  4. 

PARTNERS.  LIABlLmr  OF. 

Where  one  of  several  partners  in  a  bankia^  fina 
received  money  of  a  person,  and  pretended  to  plaer 
it  in  the  bank  for  her,  and  her  cbecka  upon  tben  vece 
duly  honoured,  but  bei  pass-book,  which  vras  of  tke 
same  description  as  those  used  as  the  regmlar  pass- 
books of  the  bank,  was  beaded  as  an  accooBt  wiA 
that  individual  partner  only ;  it  was  fvled  that  aO 
the  paxlaers  were  neveitheleas  liable  00  Ast  ac- 
count.   Taylor  ▼.  Lhyd^  N.  P.  II.  313. 

See  Baneruptb, /. — Joint  Stoce  Compares.— 
Pabtnebshxp. — Subpcena,  3. 

PARTNERSHIP. 

1.  Ditsotution, — Articles  of  copaitoenlup  pity- 
vided  for  a  general  account  half-yearly,  aiM  lif  ii 
appeared  that  the  gains  of  the  concern  in  any  sooeo* 
sive  half  year  were  insufficient  to  pay  the  ezpcsoes, 
then  either  party  mi^bt,  aAer  one  month's  notice, 
dissolve  the  partnership.  A  defideocj  of  83/.  ap- 
peared in  the  Midsummer  account  of  1839,  and  a 
deBciency  of  2,650/.  in  the  subsequent  aocounu  Oae 
of  the  partners  gave  the  other  notice  on  the  4ik  of 
January  1840,  to  determine  the  partnenhip:  hekL 
that  he  had  a  right  to  do  so,  and  that  the  partnenhip 
ceased  to  exist  on  ihe  4th  of  February.  RmuUf  v. 
Diekitu,  V.  C.  IIL  293. 

2.  Where  one  of  several  partners  filed  a  bin. 
praying  the  production  of  documents  which  wsia  ia 
the  hands  of  another  partner,  but  which  were  <kp»- 
sited  with  him  as  the  common  agent  appointed  t» 
hold  ihem  for  the  mutual  benefit  Sf  all.  The  oooit 
refused  an  order  for  such  production,  on  the  grouad 
that  all  the  partners  were  not  befina  it  Murrmy  v. 
Walter,  L.  C.  (on  Appeal)  U.  244. 262. 

>  The  act  of  one  partner   may  bind  another,  boi 
the  answer  of  one  defendant  will  not  be  i< 
another,  although  they  are  partners.     Id. 
See  Baneruptcv,^'. — Benefit  Loax 

Joint     Stoce     Compakiss.  —  pAnTKEns.'- 
Stage  Coaches. 

PASSENGERS. 
See  SHorEEEPEBS. 

PATENT. 

1 .  Equitable  Righte  to. — In  a  hill  eomplainiDe  ^ 
an  infraction  of  a  patent,  and  praying  for  a  iprt  ^ 
performance  of  a  parol  agreement  for  its  pevcbue.  k 
IS  unnecessary  to  set  forth  a  full  statement  of  the 
specification.     Wetthead  v.  Keen,  M.  R.  1. 87. 

2.  After  an  injunction  had  been  ohteined  agaii^s 
a  party  for  infringement  of  a  patent ;  he  laid  tff  fat 
ten  months,  before  applying  to  the  Cowc  t»  hate  n 
dissolved.  His  application  after  that  Uam  ef  ume 
was  refused  by  the  Vice-CbanoeDor,  mai  ttnt  deb- 
sioo  confirmed  on  appeal.  BidsfeHL  v,  Skmit,  L  C 
1.  341. 


PAUPER.— PLEADING. 
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3.  Ae  ooiiii  it  not  bound  to  grant  injanctioiis 
merdy  beetiue  a  patent  bai  been  granted  and  eidn- 
BTely  enjojed  for  lome  time ;  bat  at  tbe  bearing  the 
plaintiff  mast  prore  bu  title  dearlj.  and  matt  not 
rely  upon  evidence  of  a  prima  fadt  title.  The  court 
nay  inteqioie  iti  injnnotion  without  patting  the  party 
to  ertablisb  the  validity  of  his  patent  Inr  an  action  at 
law.      Boeim  v.  Spottuwoods^  M.  R.  li.  53. 

4.  Althon^  it  ii  nnntual  to  bring  an  injanction 
caae  to  bearmg  without  a  previoai  motion  to  the 
court  to  grant  the  injunction,  yet  a  plaintiff  will  not 
be  orecluded  from  Meking  the  injunction  became  be 
baa  not  applied  for  it  on  interlocutory  motion.    Id. 

6.  Ltgal  Rights  in, — Where  a  plaintiff  bad  ob- 
tained a  verdict  at  law,  ettablitbiag  the  validity  of  a 
patent,  to  let  aside  which  verdict  a  rule  nw  for  a  new 
trial  bad  been  granted,  a  motion  for  an  injunction  to 
restrain  the  defendant  from  further  infringement  of 
the  patent,  cannot  be  entertained  until  judgment  shall 
be  given  at  law.    CoUttrd  v.  AlU»n,  L.  Cb.  IV.  22. 

6.  In  an  action  by  a  patentee  for  an  infraction  of 
his  patent,  it  is  necessary  for  the  plaintiff  to  prove  the 
novelty  of  bis  invention.  GUliu  v.  Grsfn,  N.P. 
IV.  222. 

&t  LAcan,  1. 

PAUPER. 
Set  SxTTLBifxirr  ov  PAUpaas. 

PEACE,  ARTICLES  OF. 

Where  articles  of  the  peace  are  informal,,  the  judges 
are  empowered  to  alter  them  if  thejr  are  ezhibiled  in 
their  own  court,  and  after  the  ezhibitioo,  they  have 
siso  the  power  to  amend  and  alter  a  commitment. 
It  is  unnecessary  for  a  Jurat  to  be  appended  to  the 
affidavit  of  each  witness  in  oases  of  this  description : 
a  jurat,  stating  that  the  witnesses  were  severally 
sworn  in  court,  is  suflScient.  Rtg,  v.  Dunn,  Q.  B. 
IV.  220. 

PEACE,  CLERK  OF. 
&s  Arronvin,  x. 

PEACE,  OFHCER  OF. 
See  CoNSTAaLa. 

PENALTIES,  ACTIONS  FOR. 
See  EMTsaTAiitMBiiT,  Plaob  oVd— PLaADiwo,  4. 

PENCIL,  SIGNING  IN. 
See  Wills,  26« 

PENSIONS. 
Pensions  granted  by  the  Eaet  India  Company  to 
their  officers,  byTssolntion  only  and  not  under  their 
corporate  seal,  are  balienable.  The  efiect  of  such  a 
resolution  is,  that  it  amounts  to  what  juriste  call  an 
imperfect  obligation ;  it  is  binding  in  fere  eon$eientiit, 
but  not  in  a  court  of  law.  G&on  v.  £•  7.  Campy, 
C.  P.  1. 1S9. 

General  principle  of  law  that  a  corporation  is  not 
bound  by  a  contract  not  being  under  their  corporate 
seal,  to  which  there  are  some  exceptions  in  favour  of 
die  convenience  of  the  company,  such  as  the  hiring 
of  aervante  or  the  purdiasing  of  goods  of  small  amount. 
Id* 

PENSIONS,  WIDOWS'. 
5m  MjianiAGE,  2. 

PERPETUAL  RENEWAL. 
See  Rbmewal,  1. 

PERSONAL  ACTIONS. 
SmCosvs. 

PERSONAL  CONHDENCE. 
See  EiBcvToas,  13. 


PERSONAL  LIABILITIES. 
See  JoiMT  Stock  CoMPANias. — Pilot.— ^EzBCtTV 
0BS.P— TausTEas.— Attobniis. 

PERSONAL  SECURITY. 
See  ExBCUTOBS,  4.^Tev8txbs«  2. 

PERSONALTY. 
See  DivisK,  4.— Sbpaejitx  Use,  6. 

PETITION,  DISMISSAL. 
See  BAKaauPTcr. — ^Insolvent  Debtoks,  6. 

PEW. 

A  parishioner  being  entitled  to  a  pew  in  a  parish- 
church,  having  let  his  boose,  left  the  parish  for  a 
time ;  on  his  return  he  found  tbe  pew  occupied  by 
another  family,  and  that  his  tenant  had  been  re* 
strained  from  using  it.  The  matter  was  referred  to  a 
surrogate  lor  his  opinion  and  dedsion,  and  he  held 
that  the  right  of  enjoyment  of  tbe  pew  was  not  for- 
fated.  Mertan  v.  tiarduoardent  m  St.  Ltfmatd'$$ 
U.  378. 

Ss0  Rector. 

PILOTS. 
A  pilot  is  personally  liable  in  damages,  if  by  negli* 
genoe  and  an  improper  eaerciae  of  his  vocatbo,  a  ship, 
of  which  he  has  the  charge,  runs  down  another  vessel. 
Dnw  v.  Knight,  N.  P.  UL  409. 

PIRACY. 

An  injunction  was  applied  for  to  restrain  a  book- 
seller from  publishing  a  work  called  The  Dictionary 
of  "  Materia  Mediea  and  Practical  Pharmaey,**  al- 
leged to  be  a  piracy  from  a  book  written  many  years 
before  by  the  plaintiff,  called  the  "  Manual  of  Phar^ 
maey,"  The  defendant  answered  that  the  latter  work 
had  become  entirely  useless  by  the  publication  of  a 
new  edition  of  the  '*  London- Pharmaeopaaa"  and 
that  the  first-mentioned  work  could  not  prejudice  the 
sale  of  the  copies  on  band,  which  were  quite  unsale- 
able, whether  his  "  Dictionary"  was  published  or 
not  ^  The  court  was  thus  asked  to  interfere  by  in- 
junction on  behalf  of  tbe  untaleable  work  to  prevent 
the  sale  of  a  new  work,  the  only  objection  to  which 
was,  thst  parte  of  it  were  the  same  as  the  one  which 
had  become  unsaleable:  held,  that  such  an  injunc- 
tion would  not  be  advantageous  to  either  party ;  there 
ought  to  be  an  inquiry  at  law  as  to  the  quantity  of 
matter  taken.    Renthaw  v.  Brande,  V.  C.  il.  292. 

See  Laches. 

PLEA  OF  JUSTIFICATION. 
See  Assault. 

PLEAS,  FRIVOLOUS. 
See  Pleadino,  3. 

PLEADING. 

1.  On  BUU  qf  Exchange. — In  an  action  by  tbe  in- 
dorsee of  a  bill  of  exchange  sgaiost  the  iodoner,  tbe 
latter  pleaded  that  the  plaintiff  had  not  before  the 
bill  became  due  paid  the  value  thereof  to  the  person 
who  had  indorsed  it  to  him :  plea  allowed,  but  the 
court  observed  that,  whenever  the  circumstences  of 
the  case  warranted  it,  the  court  had  power,  in  such 
cases,  to  order  the  plea  to  be  taken  off  tbe  file,  and 
would  exercise  it.    Homer  v.  KeppeU,  Q.  B.  I.  393. 

2.  Declaration. — ^Tbat  defendant  made  his  bill  of 

exchange  directed  to  Messrs. ,  by  whom  it  was 

dishonoured  on  b  ing  presented  for  acceptance,  where- 
upon it  was  protested  for  non-acceptance,  of  which 

Cemises  the  defendant  had  notice;  that  the  said 
11  being  still  unpaid,  was  afterwards,  on  becoming 
due,  presented  to  Messrs.  —^  for  pajment,  but  they 
wholly  declined  paying  it,  and  of  which  premises  tlw 
said  defendant  tnen  had  due  notice.  In  addition  to 
this  there  wasthe  usual  count,  upon  an  account  steted, 
with  a  general  allegation  that  the  defendant,  in  con- 
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tideratiou,  £cc.  promised  the  plaintiff  to  pay  him  the 
aaid  several  monies  respectively,  oo  request,  with  a 
general  breadi  and  special  dainage.  Special  de- 
murrer assigning  for  causes  that  the  declaration  was 
douhle  and  uncertain,  inasmuch  as  it  alleged  two  dis- 
tinct dishonourers  of  the  biH,  either  of  which  would 
alone  give  him  a  good  cause  of  action.  Denyirrer 
Overruled,  Gaitray  v.  Rifte,  £x.  III.  299. 

3.  In  an  action  on  a  bill  of  exchange  defendant 
pleaded  that  it  had  not  been  protested  for  non-pay- 
ment, the  court  granted  a  rale  to  set  the  plea  aside  as 
frivolous.    Squires  v.  Edwards,  C.  P.  III.  41. 

Where  a  plea  is  on  the  face  of  it  bad,  and  mani- 
featly  pleaded  for  the  mere  purpose  of  delay,  a  judge 
%t  chambers  has  the  power  to  set  it  aside.  Per 
idauU,  Jm    Id» 

4.  Jm  aettant  for  pmmUia. — ^In  an  action  f>r  pe- 
Baltics  voder  the  act,  I  &  2  Will.  4.  c.  76.  s.  67.  for 
delivering  sacks  of  ooals  wherein  was  a  de6cieocy, 
the  declaration  alleged  that  the  coals  were  sold  to 
T,  were  delivered  in  Chancery  Lane,-  **  and  within 
twenty-five  miles  of  the  General  Post  Office  ;"  that 
the  sacks  were  weighed  and  found  deficient,  by  reanon 
of  which  a  penally  of  &i.  per  sack  was  incurred. 
DiMUEaBR,  that  the  declaration  did  not  state  that  the 
coals  were  delivered  '*  from"  any  sbipi  lighter,  beige, 
craft,  or  warehouse  in  Itondon  or  Westminster,  or 
within  tvrenty-five  miles  of  the  General  Post  Ofice. 
AiUfwed.    Friend  v.  BatterJleUt,  Q.  B.  IV.  142. 

Sm  Attobntss,  <s.  —  CovxNAitT. — Bill  or  Ex- 
cvAMOB,  8.— Joint  Stock  CoMrAWBa,  I.**- 
Lbasx  and  Rklbask^— Wat,  Riobt  or. 

PLEDGE. 

Set  Dxtinxtk^— Pactors. — Mobtoaoe. 

POUCE  CONSTABLE. 

SstRsWABDO,    1,  2. 

POUCY  OF  ASSURANCE,  UFE. 

Sm  CoTBifAirr  hot  to  oo  odt  or  Eubopb.— 
CoTBNAirr.— -Iksubancb. 

POOR. 
Sm  Sbttlxubht  or  Paupbbs. 

POOR  LAW. 

There  is  no  power  in  this  act  enabUnff  the  Poor 
Law  Commissioners  to  appoint  collectors  of  the  poor's 
rates  of  any  union  ;  tfaey  are  to  be  appointed  by  the 
rate-payers.  R^.  v.  Pottr  Law  Ccmmissiahert,  Q.  B. 
II.  56.    See  a3io  /<<.  p.  56.  and  v^.  III.  p.  10. 

SmBastabdt. — ^PooB  Rate. 

POOR  RATE. 

'  1.  Stock  in  trade  yielding  a  profit  is  liaUe  to  be 
assessed  to  the  poor-rate.  Reg,  v.  LumsdMHtf  Q.  B. 
II.  1 1.  See  Sutute  3  &  4  Vic.  c.  89.  bj  which  stock 
in  trade  is  not  to  be  rated  ;  this  act  will  expire  oo  the 
31st  December,  1841. 

2.  It  is  not  neoeesaiT,  pwrioua  to  bringiag  bb  ac- 
tion against  a  cottstabie  for  an  illefcal  distress  for 
poor's  rates,  to  give  him  notice  of  actioo,  beoaoaa  he 
acted  in  obedience  to  a  isstioa'a  warrBut.  Lmmnii  t. 
S^thaU,  N.  P.  U.  43. 

3.  West  Imdim  DoA  Campmy.— Cousyctiun  of 
iftBtala6&7W.4.c96.    MiddWiBx  Sam.  L 110. 

POPERY. 
Sm  ADvowaoN.-»ToMBSToin. 

POSSESSION. 

Sn  VlHBOB  Alto  PUBCBASBB.— . 

— Baksbuptct. 


POSSESSION,  UNITY  OF. 
Sm  Easbmbnt. 

POUNDAGE. 

Sm  Shbbipp,  11. 

POWER  OF  APFOINTBIENT. 

Sm  ArrOIMTMBNT^— BAKBRVnCT,  81. 

POWER  OF  ATTORNEY. 

5m  BANKBuncT,  32, 

PRACTICE.— COMMON  LAW. 

1.  ArretL  —  A  banister  having  beeo 
mesne  proceu  on  his  retum  from  attends 
Court  of  Chaocery,  obtained  a  judge's 
discharge  ;  the  sherifls,  however,  bad  abo 
against  him  at  the  time,  and  ref«scd  bis 
be  braoght  an  action  of  tieapasa  BninaC  i 
held,  that  the  sheriffs  were  bofaodio 
tbe  CO.  M.;  if  they  had  discharged 
have  been  liable  to  ao  action  lor 
Carroil  and  aantker,  Ex.  I.  235. 


to 


2.  Judgment. — Wbere  one  of 
snffisred  jodgmeot  by  defanlt,  it  is  stUl 
the  other  to  move  for  jndgment,  as  in  case  of  a 
suit  against  the  plaintiff  for  not  proeeediag  to 
SkiMrt  t.  Begers  and  aaaihar,  Ex.L  186. 206. 


Iv 


3.  New  TriaL'—A  party  entering  B  cansc  is 
new  trial  motion  paper,  is  bound  to  give  tbe 
party  notice  of  that  fiut,  and  if  andh  Boia 
given,  a  judgment,  signed  on  tbe  moning  of  ibe 
day  of  term  will  be  regular.     iMs  d. 
£dinirJi,B.C.  1.237. 

The  point  wu  new,  andtecinertioB  bad 
aoma  doubt    id. 


HA 


4.  Proof  at  Trial. — ^In  trover  against 
recover  tbe  value  of  property  deposited  witb  a 
rapt  ^an  anetianeer)  for  sale,  and  which  lemaimag  la 
his  custody  until  the  bankruptcy,  was  sold  by  tie 
sssignees  with  hb  otber  eftcta :  Defieodant  pkisM. 
1st,  that  tbe  plaintiff  was  not  |inasBSBBil  of  the  geek 
in  question ;  and  2nd,  not  gml^.  Under  tbe  te 
plea,  it  was  held,  that  the  defeodaniB  aaigbt  abow  is 
evidence,  that  the  party  became  a  benknpt  ia  ^k 
course  of  law,  tbat  the  assignees  tbereupsr 
posaessed  of  the  goods,  by  reason  of  Oe 
having  allovfed  tbem  to  remain  um^r  the 
dtspodtion  ef  the  bankrupt  unlU  tbe  fiat  ianed*  ^sw 
V.  Belcher,  R.  Nisi,  I.  187. 

Sm  Bankbuptcy;  10. 

5.  Servim  ^  Proeees^ — Where  tbe  eopyof  a  vnB« 
summons  served  on  defeodaof ,  umied  tbe  actwa  is  ht 
*'  OB  tbe  caaa  promises."  The  eoan  aet  asiik  tn 
service,  and  all  subsequent  proceedings  fiv  ustgi^' 
rity.    Jones  v.  Haines,  Ex.  1.  2S1. 

6.  TexeewRofCtfets.— An 
superior  coort  for  a  sua  above  TOL,  ibe 
plesdcd  a  large  set-off  and  paid  2i.  inio 
matter  was  referred,  and  tbe  plaintiff  bni  awaidt^ 
10<.  beyond  tbe  2i.  paid  into  cowt ;  tbe  plaiatir  be 
came  bankiupl,  and  it  became  neoeaoiy  for  ts 
attorney  to  tax  his  costs  in  ocder  to  prove  tbem  aadtf 
the  fiat.  Tbe  master  thoBgbi  tbe  ^MrsoBlteegbcn 
be  adopted,  becanae  ibe  anm  recniaiid  was  Vets  itta 
2W.:  held,  tbat  tbe  raJe  was  la  Ut 
pnty;mianDnM70ngblnQ|ia  ba 
his  client  to  tbe  peyoteni  ef  bbm 
by  bringing  an  action  ip  n  oont  wban  be  bnsws  K 
cannot  leeover  fell  oesls  foom  lia  idiwiMj  ;  d  ^ 
master  saw  tbe  attorney  bad  noa  bem  faitf  ef  m 
neglect,  in  not  iesaiiiM  m  Am^ma^J^mmtt.t 
poweria  tbe 
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l«rgir  teak,  he  vaj  aHow  that  icale.  Keferrad  baok 
to  the  maatar  for  the  purpoae.  New  Caae.  WaiUr  v. 
SmUk,  £s.  I.  408. 

Sm  Pbacticb^-^Equitt,  11. 

PRACTICE— EQUITY. 

7.  Affidatii  of  Serviet  abroad.  •—  An  order  had 
1)een  madOt  that  aervice  of  nidpctia  on  a  defeodant  at 
Boulogno  ahoold  be  deemed  good  aerviee,  and  that 
service  ahoold  be  proved  by  afidavk  before  aoy  per- 
eoo  antheriaed  to  administer  ao  oath,  and  wnich 
■hoald  be  aotheoticated  bj  the'  British  consul  there  : 
the  service  was  made,  and  the  affidavit  was  made 
before  the  "  deputy  mayor  of  Boulogne ;"  the  British 
consul  certiSed  thai  the  latter  nenon  was  *'  the  de- 

S>uty  mayor/'  but  the  oerti6cate  did  not  shew  that  the 
epaty  mayor  was  aathoriaed  to  administer  ao  oath. 
Order  of  service,  and  all  subsequent  proceedings  upon 
it  discharged.     MackiUar  v.  Maekeltar,  V.  C.  1. 391 . 

7  a.  BUl.^-'A  plaintiff  may  dismiss  bis  bill  before 
argument  npon  payment  of  costs.  Curtti  r.  Uoyd, 
I.  102. 

8.  Antwer, — An  original  Vilf  meat  be  answered 
before  an  answer  wiH  be  required  to  a  crosa  bill. 
WhtatUy  v.  WhiUaktr,  M.R.  1. 119. 

9.  jlrrtst— itteMfMiit.— A  plaintiff  illegally  hold- 
ing a  defendant  in  coatody  cannot  l^gallv  detain  him 
while  in  snch  custody  by  another  writ  at  hia  own  suit. 
Hamknu  v.  Hall,  M.  R.  I.  263. 

At  Coaunon  Law  the  same  plaintiff  who  illegally 
holds  a  defendant  in  custody,  cannot  legally  charge 
him  while  in  such  custody  with  a  declaration  at  his 
own  suit.    Jd,  per  Lord  LanffdaU* 

10.  Foma  Pte'iitt^.^— Where  a  wife  claims  bene- 
ficially under  a  aettlement  made  upon  her  before  mar- 
riage, she  should  file  a  bill  by  her  next  friend,  and 
her  husband  should  be  made  a  defendant,  her  hus- 
band giving  security  for  costs.  Eng/oad  v.  Downcf, 
M.  R.  1.  327.—^  SxTrLXMKMTS,  3. 

11.  fii/Mfictfon^ — After  appearance  to  an  injunction 
bill  and  before  answer,  the  court  will,  in  urgent  cases 
of  woMta,  issue  an  injunction.  Rmhdall  t«  Ccmmereial 
JBot/toay  Co.  V.  C.  I.  406. 

12.  Injunction  will  not  be  granted  exparta  where 
the  bill  had  been  filed,  but  the  defendant  bad  not 
been  aerved  with  ttthpmna^  BuUetr  v.  Thomat,  L 
102. 

13.  Imuss.-^ Where  facts  alleged  by  the  bill  were 
denied  by  the  answer  and  the  case  was  involved  in 
obecority  owing  to  the  doubtful  credit  to  which  all 
parties  were  entitled ;  the  court,  as  the  only  fair  mode 
of  arriving  at  truth,  and  of  clearing  the  characters  of 
the  litigants,  directed  issues  to  try  the  facts  by  a  juiy. 
Miinar  v.  SmgUton,  V.  C.  IV.  381. 

14.  Laeket, — New  RuUs. — A  plaintiff's  bill  waa 
filed  in  October,  1836,  and  answered  by  a  defendant 
io  the  December  following.  In  Jane  1837,  A  moved 
to  dismiss  the  bill,  upon  which  the  plaintiff  undertook 
to  aoeed  the  cause.  But  nothing  further  was  done 
vDtil  February,  1839,  when  the  V»  C.  granted  a  com- 
miasaon  to  examine  witnessesi  which  was  contended 
to  be  irregular :  held  that  one  defendant  had  notbinff 
to  do  with  the  other.  Order  of  V.  C.  diKhargeiL 
Howard  v.  Frmee,  U  C.  II.  7. 

16.  Ordere  of  Coant. — ^An  order  to  amend  a  bill 
aAer  an  inuinction  has  been  gianted,  is  an  order  "  of 
course."  Wiggins  ▼.  Lord.  Sed  query  7  M.  R.  I. 
379. 

The  praetioe  is  in  an*  uncertain  atate,  and  ought  to 
become  the  subject  of  a  general  order.  Jd,  per  Lord 
Langdale, 

lol  Order  for  kmring  ceiiwi.'  3d  General  Order, 
5th  May»  1887«-~Where  ncinae  io  which  ao  order 


on  the  merits  bed  beeo  made  by  the  V.  C  was  set 
down  by  one  of  several  defendanta  for  hearing  before 
the  Master  of  the  Rolls,  and  five  daya  afterwards  by 
another  defendant  for  hearing  before  the  V.  C.  an 
order  upon  the  merita  had  been  made  in  the  cause  by 
the  V.  C. :  held,  that  the  eoUy  of  the  cause  at  the 
Rolls  was  irregular,  and  that  it  could  only,  be  beard 
before  the  V.  C.    Sandys  v.  Long,  M.  R.  II.  24. 

17.  Order  on  the  merits, — An  order  for  removing  a 
guardian  ad  litem,  and  appointing  another,  is  an  order 
upon  the  merita.    Id, 

18.  Portiei. -^  Where  necessary  parties  to  a  suit 
are  not  before  the  court  it  will  order  thecauae  to  stand 
over,  in  order  that  they  may  be  made  partiea.  After 
which  the  plaintiff  moat  bnog  them  before  the  court, 
or  ahew  that  he  had  need  hia  best  endeavoota  to  do 
so.     IFtUattt  V.  Baifry,  M.  a.  1. 360. 

19.  The  proper  pertfea  to  «  bill  for  wUef  io  Equity 
with  regard  to  tithes  demiaed  by  the  rector,  are  the 
rector  and  hia  leasee  where  the  demise  is  1^  parol ; 
and  the  lessee  only  when  the  demise-  is  1^  deed. 
Foot  V.  fieiont.  Ex,  fA{,  I.  361. 

20.  Service  ufOrders.-^See  IV.  379.— Where  the 
defendant,  a  naval  officer,  waa  abroad,  the  court  re- 
fused to  allow  the  service  of  an  order  to  be  aubatitoted 
by  being  made  on  bis  clerk  in  court.  Ward  v.  JrcA. 
V.  C.  II.  24. 

5m  Administkatton.  —  ArnDAvrr.  —  Alive,— 
Answer  to  Bill.  —  Attornies.  —  Bark- 
BUPTCT. — Bill,  amendiro. — Bill  in  Chan- 
cery.— Capias.  —  Cognovit.—  CorvBOLDSt 
1 .  —  Costs.  —  Creditor's  Bill^— Debt.— 
Declaration. —  Discover r.  Bill  op.-* 
Distringas. — £  jEcm  ent. — ExcEPTioNar— > 
EviOENCBrf— Fieri  Facias.  —  Infants,  3^— 
Injunction. — Inquiries.— Judge's  Order. 
—  Judge's  Summons. — Lacbes,  2.  — Lease 
and  REtBASB.—NEwTRiAu«— Outlawry.— 
Pleadinow — ^Rdlb  to  Computb.-^iibrivp. 

— SuBP<ENA.-^0MM0N8y   WrIT  OF. — ^TAXA- 
TION OP  Costs, — Writs. 

PRESCRIPTION. 

Construction  of  2  Ac  3  W.  4.  c.  71.  s.  2.  for  short- 
ening the  time  of,  in  eertsin  cases.  Only  v.  Gardiner 
and  fthers,  I.  90. 

The  enjoyment  of  an  easement  under  that  statute, 
must  be  eontinuous  and  uninterrupted  for  the  full 
period  of  twenty  years  next  before  the  suit  adveraelj 
to  all  the  world,  and  such  an  enjoyment  is  invalidated 
by  a  unity  of  possession  during  any  portion  of  the 
twenty  years.     Jd. 

There  are  but  three  modes  in  which  a  right  on  the 
part  of  the  public  to  a  way  over  a  river  can  be  esta- 
(disbed.  lit.  by  Act  of  Parliament ;  2d.  by  pre- 
scription, to  support  which  a  jury  must  be  satisfied  that 
the  right  has  existed  from  time  immemorial.  3d.  by 
proof  of  a  dedication  on  the  part  of  the  owner  of  the 
river  to  the  public.  No  particular  time  during  which 
the  public  has  been  allowed  to  enjoy  the  right,  is  ne- 
cessary to  be  shewn  to  establish  a  dedication.  Anon* 
Q.  B.    Per  Lord  Denman,  I.  366. 

Si«  Dedigatiok. — Easement.-— Rector.— Wat. 

PRESENTATION. 

See  Advowbon. 

A,  an  insurance  broker,  was  applied  to  by  6  to  in- 
sure the  ship,  M,  for  10,000/.  which  he  refused  to 
do  until  O  brought  an  authority  from  B,  the  captain 
of  the  ahip.  B  having  given  the  rrquiied  authority, 
A  then  effected  the  insurance  and  paid  premiums 
amounting  to  dOOL  which  on  G^s  becoming  insolvent 
he  sought  to  recover  of  fi,  alleging  that  So  was  the 
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penon  for  whom  the  inrarance  was  efiectod,  and  dnt 
G  wai  his  agent  only.  At  the  trial  of  an  action  by 
A  against  B  for  the  preminnis,  the  jnry  foand  that  6 
was  the  party  credited  by  A,  that  G  had  been  paid, 
or  allowed  for  the  insurance  in  an  accoant  with  B, 
and  that  A  would  have  been  paid  had  not  G  become 
insoWent.  B  had  a  yerdict.  AwshtirUny  ?.  Oiooi, 
N.  P.  1. 279. 

Sm  Aoknt.  —  Contracts  by  Agbkts.  —  Coh- 
tbacts,  void,  2.— husbakd  amd  wipe,  2  «• 
— Stockbbokbbs. 

PRINCIPAL  AND  SURETY. 

£00  EvIDBMCB,  1. — SuBXTT. 

PRISONERS. 
St€  EsoAPB.  —  Insolvsnt  Dxbtobs.  ^  Maois- 

TRATS8.F— AtTOBMIBS,//w— DbBT,   AcT  FOB 

ABousaiMo  Impbisonmxmt  fob. 

PRIVILEGE. 
See  ATTOBvnt,  4.— Bahkxbs,  2.^Libxl^  3.— 

FsACnCB,  liP^SBBOBAMTS.— ^HlRXrP. 

PROBATE. 
See  Lbx  Loa  Domicxui,  1. 

PROCESS,    SERVICE  OF. 
A  defendant  denying  himself  to  a  process^  sworn  as 
being  the  defendant,  and  refusing  to  tske  the  copy  of 
the  writ  of  summons  tendered  him  which  was  left  in 
the  streets  at  the  door  of  the  defendant :  held,  not  to 
be  any  service,  but  the  affidavit  to  set  aside  the  pro- 
ceedings for  irreeularity,  must  state  that  the  defenaant 
had  not  any  ouer  notice  of  the  institution  of  legal 
proceedings.     Tickler  v.  Jiifies,  Ex.  L  106. 
5m  Lunatics,  5. — Pbachci,  5. — Rulx  to  Com- 
pute. 

PROCHEIN  AMY. 
See  Infants,  3. — ^Tbustees,  5. 

PRO  CONFESSO  TAKING  ISSUES. 
See  Issue,  3. 

PROCTOR. 
See  Attobniss,  t  i. 

PRODUCTION  OF  CESTUIS  QUE  VIE. 

See  Cbstuis  quz  Vie. 

PROFERT. 
See  Lease  and  Release. 

PROMISSORY  NOTES. 

1.  A  promissory  note  cannot  be  re-issued  after  the 
debt  for  which  it  was  origioaUy  given  has  been  satis- 
fied.    Bartram  v.  Caddy,  Q.  B.  I.  104. 

2.  A  agreed  to  lend  B  a  sum  of  money  upon  a 
promissoiy  note,  payable  three  months  after  date  at 
the  rate  of  10)  per  cent,  interest,  with  an  understand- 
ing that  the  note  should  be  renewed  if  desired  by  the 
drawer  eveiy  three  months  for  a  period  not  exceeding 
eighteen  months.  The  notes  were  occasionally,  over- 
due between  the  times  of  their  expiration  and  re- 
newal :  held,  (reversing  a  decision  of  the  Court  of 
Review,  which  had  held  otherwise,  II.  12.),  that  the 
transaction  was  protected  by  the  stat.  3  and  4  W.  4. 
c.  98y  allovring  unrestricted  interest  on  three  months' 
bills,  and  was  not  against  the  usury  laws.  £ip. 
Terrewest,  in  re  Poynder,  L.  Ch.  III.  21. 

3.  M  gave  R  a  note  of  hand  in  the  following  form : 
—"Twelve  months  after  date  I  promise  to  pay 
Messrs.  R  F  and  Co.  the  sum  of  500i.»  to  be  held 
by  them  as  a  collateral  security  for  any  monies  now 
owing  to  them  by  Mr.  J  M,  which  they  may  be  un- 
able to  recover  in  realiring  the  security  now  held  :" 
held,  that  the  note  in  question  was  not  a  promissoiy 
note,  but  must  be  taken  as  a  conditienal  promise. 
Bi>6tfijon  V.  May,  Q.  B.  IH.  103. 

4.  A  notice  thus—"  This  is  to  inform  you,  that 


«he  bill  I  took  of  yon  for  151.  3s.  6M.  k  bbC  IiA  ap 
and  4«.  6d.  expenoes,  and  th«  moMj  I  ami  pay  b- 
mediately,"  is  not  a  good  oodoe  of  dJaboDoar  tenths 
maker  of  a  promissory  note.  Meeuager  v.  Sm^t, 
C.  P.  IV.  44. 

See  Banxebs,  3.— BAitEJUxyrcT,  13-— Bitx*  w 

excbanob,   ?• — ^evidehcb*    !• r^im  » 

Compute,  2. — Stamfs,  2.  • 

PROOF  OF  DEBTS. 

See  Banxbvptct. 

PROOF  OF  TEimEB. 
See  Bill  of  Excbanox,  S. 

PROSECUTION. 

See  Maucious  Pbosecution. 

PROTESTANT. 

See  Advowson.'^Tombstoxe. 

PUBLIC  OFFICER. 
See  Joint  Stocb  Coxpaxibs. 

PURCHASE  BY  ATTORNEY. 
See  Attobnies,  b  k 

PURCHASE  BY  EXECUTORS. 

See  ExBcvToasy  9. 

PURCHASE-MONEY. 

See  Vendok  ano  PvacBASEa. 

PURCHASER. 
See  Vendoe  and  Puxcbasbb. 

QUALinCATION. 
See  Justice  op  tbb  Peace,  1. 

QUARB  IMPEDIT. 
5m  Advowson. 

QUF.EN,  THE.  LADY  OF  A  MANOR. 
See  Copyholds. 

QUI  TAM. 
5m  Justice  of  the  PxACBv  1. 

RAILWAY  COMPABTIES. 
5tf  Joint    Stock    Companies. — IiHiuuiiiBib— 

NonCb— -VSNDOB  AND  PuBCBAaSM. 


REAL  ESTATE. 


See  Devise. 


REAL    ESTATE,    UABILITY   TO    SIMPLE 
CONTRACT  DEBTS. 
5t0  FuNEBAL  Expknges.— Lunatic,  3^-Vbn»o« 

AND  PUBUBASXB. 

RECEIVER. 
508   Creditob's    Bill*— Jo»t    Stock    Cob- 

PANIES,  9. 

RECTOR. 
When  a  new  church  is  built  andcr  tiM  aathsrii^ 
of  an  act  of  Parliament  in  sabstHatioB  of  aa 
parish  church,  the  common  law  will  CBtill#  the 
to  claim  the  chief  aeat  in  the  ohancelk  and  w' 
he  be  the  endowed  or  the  spuitnal  lecior  only, 
some  other  person  can  presctibe  for  mA  acaft  for 
aelf  by  reason  of  immemorial  enjejaeaL  Bights  sf 
this  nature  are  adjudicated  upon  ti^  tiM  Hctlesiaifin? 
Court,  which  in  its  ordinary  anthonty  caBvniBctaad 
enforce  such  rights.  Spry  v.  Fleed,  EiBcfoa.  CsaiV 
in.  137. 

Whether  a  rector  baa  a  common  hw  nAi  to  sij 
pew  at  all.    Qu.  1  Per  Dr,  tiukhngtetu    IC 

5m  AnNUITT,  1^— CBUBCBWAEDKNt  S»  4» 

REGBSTER  OF  JUDGMSNIB^ 
Under  1&2  Vice.  110.    FomoMblU. 


REGISTEIU-SAlE. 
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RBOISTEB  OF  BfARRIAOE. 
Sm  BCabbuos,  7. 

REGISTER  OF  BAPTISM 
U  no  evidence  of  birth.    Woodi  t.  Woodt,  IV.  300. 
Cons.  C.  ptr  Dr,  LuthingUm. 

REGISTRATION  OF  BIRTHS,  DEATHS, 
AND  MARRIAGES. 
An  indictment  is  meintunable  ageintt  t  defendant 
under  the  6  &  7  W.  4.  c.  66.  for  rafnaing  to  give  the 
perticalais  of  the  birth  of  a  child  to  the  regisliar  of 
tJiediitnet    IZi^.  v.  Pnc«,  I V.  68. 

RELEASE. 
Sm  Lkasb  mn  RstiAaB.^ — ^EvinBircBi  2. 

REUEF,  BAR  TO. 

Sm  SxmMMMKTf  3w— VXNDOE  AMD  PuBCHAlXB^S. 

REMAND. 
Sm  VmBTp  Act  ron  aboushiko  Impbuommmt 

FOB.— InIOLVSNT  DlBTORI,  19. 

REMAINDER. 
Sm  Dbyisb*  3. 

REMOTENESS  OF  GIFT. 

Sm  LxMITATIOIf,  3.— BBQUEiT,  4. 

RENEWALS. 

1.  A  covenant  for  perpetual  renewal  will  not  be 
implied  in  a  lease  for  lives,  in  which  it  was  declared, 
that  upon  the  renewing  or  inserting  of  any  life  or 
lives  a  certain  som  shodd  be  paid  by  the  lessee,  his 
beirs  or  assigns,  from  the  mere  circumstance  of  there 
having  been  several  renewals  to  the  parties  claiming 
under  the  original  lease :  reversing  a  decree  of  the 
L.  C.  of  Ireland.  Smith  v.  Nangli,  D.  P.  (on  ap- 
peal), IV.  106. 

2.  Unless  reasonable  doubts  are  entertained  on 
disputed  fiicts,  an  issue  to  be  tried  by  a  court  of  law 
will  not  be  directed.    Id. 

RENT. 
Sm    Lavdlobd   amo   Tbhant.— Lissob    amo 


RENT-CHARGE. 
Catrui  QUB  vxB. 

RENUNCIATION. 
Sm  Bbqubst,  2. 

REPAIR. 
Sm  Chabtbb  Pabtt. — Lbssob  Aim  Lissbb. 

REPLEVIN. 
In  an  action  upon  a  replevin  bond  which  the  defen- 
dant had  obtained  from  on$  of  the  sherift  of  London 
■eparately,  which  was  demurred  to  on  the  ground  that 
be  had  singly  no  jurisdiction  to  grant  it :  held,  that  the 
shrievalty  of  London  is  diflerent  from  that  of  Middle- 
•ei,  for  toe  same  two  persons  who  are  the  sherifis  of 
the  former  constitute  the  oflke  of  sheriff  of  the  latter ; 
the  declaration  was  therefore  sufficient,  and  the  plain- 
tiff had  judgment.  Thomum  r.  Fontoi,  C.  P.  IV. 
109. 

REPLICATION,  AMENDING  AFTER. 
Sm  Bill  Ambxtdxiio,  1. — ^Bill  or  Excbanob,  8. 

REPLY,  RIGHT  TO. 
Sm  Labcibt. 

REQUESTS,  COURT  OF. 
A  person  having  a  legitimate  demand  on  another 
may  leduoe  the  amount  thereof  sufficiently  to  enable 
bim  to  sue  for  that  reduced  amount  in  a  court  of 
requests ;  and  the  judges  of  such  court  may  adjudi« 
cate  thereupon,  although  aware  of  such  leduction. 
Smith  v.  Ottjr  and  Othirt,  N.  P.  IV.  286. 

RESIDUARY  B£<tU£ST. 
Sm  BiQinwr,  2«— >IjIiiit«jion. 


RESIDUARY  DEVISEE. 
Sm  Dbviib,  4, 

RESTRAINT  OF  TRADE. 
Sm  Trade, 

REVERSIONARY  INTEREST,   PURCHASE 

OF. 
Sm  Vbboob  ano  Pvbchasbb,  10. 

REVOCATION  OF  WILL. 
Sm  Will,  2,  3,  24. 

REWARD. 

1.  The  plaintiff,  a  police  officer,  soogfat  to  reeofer 
a  sum  of  money,  which  defendant  had  advertised  as 
a  reward  to  be  paid  to  any  person  who  sboald  give 
him  information,  leading  to  the  discovery  of  CJods 
who  had  stolen  his  propertv.  The  plaintiff  gave  that 
infbrmatbn,  but  the  ddendant  refused  to  pay  him  the 
reward :  the  defendant  demurred  to  the  dedsntbn 
on  the  ground  that  the  promise  was  contranr  to  the 
policy  of  the  law,  and  therefore  one  that  the  court 
would  not  enforce. — Demurrer  overruled.  England 
V.  DaviMon,  Q.  B.  IV.  26. 

Unless  the  Court  clearly  sees  that  an  engagement 
is  oontrery^  to  public  policy,  it  will  not  prevent  its 
being  carried  into  effisct.    Id, 

2.  Where  a  reward  is  otknd  for  information  lead* 
ing  to  the  detection  of  felons,  that  person  is  entitled 
to  the  definition  "first  information,"  who  was  the 
fint  to  communicate  a  &ct  which  ultimately  turned 
out  to  be  material  for  a  conviction.  But  sueh  per- 
son will  not  be  entitled  to  the  reward,  if  the  informa- 
tion was  received  b^  him  from  a  third  person,  who  in 
giving  the  information  to  the  former  only,  made  him 
a  channel  of  conveying  it  to  the  parties  oflfering  the 
reward.    £v<  v.  RumboU,  Ex.  IV.  28. 

RIGHTS  IN  THE  SOIL. 
SmSoil. 

RIGHTS  OF  WAY. 
Sm  Dboicatiov.— WAYd— PancBimotf. 

RIVER. 
Sm  Wat.— PBiscBiFnoN. 

ROADS. 
Sm  JofifT  Stock  Compamiis,  tk,  7. 

ROMAN  CATHOUC. 
Sm  Advowsom.-^Tombstonb. 

RULE  TO  COMPUTE. 

1.  At  the  expiration  of  a  stated  time  allowed  by  a 
plaintiff  to  a  defendant,  wherein  to  pay  the  debt  and 
costs,  the  latter  made  default.  'A  rule  nid  to  com- 
pute was  obtained,  on  proceeding  to  the  service  where- 
of, it  was  discovered  the  defendant  had  left  the  country 
four  days  before.  A  copy  of  the  rule  was  left  with  a 
female  servant  at  his  late  place  of  abode,  and  another 
copy  was  stack'  up  at  the  master's  office :  held  a  bad 
service,  unless  it  was  a  psrt  of  the  rule  ntit  that  such 
service  should  be  deemed  good.  Nnlion  v.  Sim,  C.  P. 
IlL  86. 

2.  Service  of  a  role  niii  to  compnte  on  one  of  two 
defendants,  joint  makers  of  a  promissory  note,  will  en-, 
title  the  plaintiff  to  make  hi*  rule  absolute  as  against 
them  both.    Benmtt  v.  Bn^^tt,  Ex.  III.  88. 

3.  There  is  no  necessity  to  serve  them  both  if  they 
are  jointly  liable.    Id.  per  Lord  Alringtr, 

&t  SczBB  Facias. 

RULES  OF  LAW, 

By  which  Cases  imputing  weakneiB  and  incapecily 
in  testatoie  are  to  be  decided.    1. 346. 

SALE,  CONDITIONS  OF. 
Sm  Vbitdob  a«d  Pjpbcbmbb* 
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SCIRE  FACIAa-SETTLBMENT. 


SCIRE  FACUS. 

A  irirt  faeiai  will  not  lie  upon,  ao  iDterlocalpTy 
judgment.  Before  issoiog  a  scire  faeioM  «  plaintiff 
must  give  a  term's  notice  to  proceedp  bf  taking  out  a 
rule  nisi,  and  obtaining  a  rale  to  compute.  Benn  v. 
GrmtiMod,  C.  P.  1. 73. 

Sim  Joint  Stock  Companibs,  30.— Wabeakt  of 

Attornsy, 5. 

SCOTLAND,  LAW  OP. 
5m  iNTROMxauoN.  —  L«x  Loci  bii  Sam,  1* — 
Mabriagb,  2. 

SCmP  CERTIFICATES. 
.   Se$  JoniT  Stock  Companib*. 

SEIZURE,  ILLEGAL. 
SmSberipp,  10, 11. 

SEPARATE  USE. 
A  devised  to  trustees  upon  trust  for  liis  wife  for  life, 
lemainder,  as  to  part  of  the  devise,  to  A  B  and  her 
heirs,  and  as  to  other  part,  to  M  A  T,  '*  so  and  in  such 
manner  that  she  should  not  anticipate,  charge,  sell  or 
dispose  of  her  life  estate,  and  that  no  husband  might 
have  any  control  over  her,  nor  should  she  be  liable  to 
his  debts,  and  her  receipts  should  be  good  discharges." 
The  testator  died  in  Oct.  1820  :  M  A  T  was  then  un- 
fnarried.    On  the  23d  April,  1827,  MAT  married. 
On  the  25th  Oct.  1826,  A  B  made  her  will  and  de- 
vised to  trustees  upon  trust  to  receive  the  rents  and 
pay  them  to  M  AT  for  her  life,  "  so  as  she  should 
^t  sell  or  dispose  of  her  life  interest,  or  raise  money 
thereon  by  mortgage  or  otherwise,  and  so  as  the  rente 
should  not  be  subject  to  but  be  exclusive  of  the  con- 
trol or  interference  of  any  husband,  nor  be  liable  to 
dis  debts,  and  her  receipt  only  to  be  a  good  dis* 
charge."    In  Oct  1827,  A  B  died.    In  Jan.  1830, 
the  wife  of  the  testator  died,  and  bis  devise  tooV  effect 
in  possesaott.    In  1832,  M  A  T  and  her  husband 
granted  an  annuity,  secured  upon  the  dev   "^  made  by 
both  wills,  and  paymeata  were  made  «p)o  Jan.  1834. 
In  Jan.  1835,  the  husband  of  M  A  T  tc  k  the  beoe6t 
of  the  Insolvent  Debtors'  Act,  and  his  wife  refused  to 
pay  the  annuity.    The  annniunt  filed  a  bill,  claiming 
to  De  entitled  to  his  annuity,  by  reason  (bat  as  to  the 
devise  by  the  testator,  H  A  T,  at  his  death,  was  tcn- 
married,  and  the  Umiution  to  her  separate  use  was 
not  eflbctual,  the  restraint  against  anticipation  was 
void,  because  the  devise  was  not  accomoanied  with  a 
gift  over  on  an  attempt  to  alienate :  hela,  that  in  the 
Court  of  Equity,  a  married  woman  had,  for  more  than 
a  oenmry  past,  been  considered  capable  of  posaessiog 
property  for  her  own  use,  independent  of  her  hosbaod, 
aa  a  feme  seU.    The  property  mtg'it  be  created  by 
contract  before  the  marriage,  or  by  gift  from  the  hoa- 
band  or  any  stianger,  and  the  court  will  treat  the 
husband  as  a  trustee.    Property  given  to  the  separate 
use  of  a  woman,  without  power  of  anticipatioo,  may, 
nnder  the  authority  of  the  court,  be  enjoyed  byberaa 
her  separate  estate  during  coverture,  and  that  in  re* 
speet  of  such  estote  she  may  be  considered  as  a  feme 
sole.     The  words  "independent  of  her  husband" 
mean  that  the  ONBital  power  of  the  husband  shall  not 
he  permitted  toooDtravene  the  donor's  intention.  That 
as  to  the  mtau  efA,  devised  in  trust  for  M  AT,  the 
annuitant  had  acquired  no  right  over  it  by  virtue  of 
thesemirityeKeeuledtohimbyM  AT,aDd  her  bos- 
band,  but  oj  to  ths  esUAe  ^  1 B,  the  annuitant  vras  en- 
titled to  his  annuity.  TuUett  v.  Anettreug,  M.  R.  1. 21. 
See  AshUm  v.  M'Dougall,  M.  R.  I.  295.  Green 
T.  CampbeU,  M.  R.  t  247.     Nedby  ▼.  Nedhy,  L. 
C.  1. 86. 184.,  and  Newktnds  v.  Helmes,  111.  184. 
215. 361.  These  four  last^wmned  eaaes  were  deeidai  be- 
fore the  law  was  finally  settled,  by  the  L.  C.  in  Tul' 
tett  ?•  Amutrpngm 

On  JpfMol—Tbe  jtmdictkNi  whick  tfan  ooQit  hai 


assumed  in  similar  cases  j«ll6es  it  n  «lBnfc|itiD 
the  protection  of  the  separate  esuie,  with  its  «Mcn- 
tions  and  iwtrictions  attached  to  it  thraughoiit  tt« 
subsequent  coverture,  and  in  vesting  sodi  jfnmdknsB 
upon  the  broadest  founcfations.  Tbh  tbejaflcnrts  tj 
society  require.  Decree  of  M-  R*  affirrned,  ftr  iMi 
Cd((inA«mi  111  216. 

See  the  Letter  of  the  Editor  of  '*TnB  Ibcai 
Guidb"  to  Lord  Cottewhaw.  L  M5  ;  aisD  to  Be- 
view  of  the  Judgment  of  the  M.  K- Ji<- a  ;  eeesiw 

IL209.  ^        .^     .^ 

Thb  Law  as  jww  ovmsn  exfenda  to-mM>    iMt 

where  property  is  given  or  settled  to  th^  separate  mt 

of  an  unmarried  woman,  with  a  sestiaint  agsia^afcn- 

ation,  and  she  is  unmarried  when  the  gift  takes  e&ct, 

and  during  her  diacovertore  she  does  wA  dispceerfg* 

then,  upon  her  subsequent  marriage  tfie  nsiiimnn 

will  come  into  operation,  and  she  may  eMJo|rihe  po- 

perty,  as  her  separate  esUte.  againat  her  hnab— d ;  bat 

ner  power  of  disposal  will  cease  donog  Oe  covemB*. 

TnUett  T.  Armifreng,  Scarboroag,h  v.  fisiwa,  L.C 

1U.216.  .       . 

2.  A  bequest  to  a /wweoeert  "or  he 
Ufe,  for  her  mid  their  own  ^ttdvte  ttae  ttd 
does  not  constitute  a  gift  to  her  sepacatn  na^ 
V.  Cfcrii*y,M.  R.IV.344. 

.See  AoBBVJiaHT.— HcsBAWn  a»d  Wira. 

3.  Personal  property,  vis.,  fumitare  and 
household  effects,  purchased  and  settled  upon  a  »o- 
man,  before  marriage,  to  her  aeparafe  use,  m  not 
liable  to  he  seised  under  SifL  fa.  isnsed  sraia^hf 
husband.  But  goods  purchased  with  the  wrfei 
money,  after  the  marriage,  become  the  pwopei^  ef  Ae 
husband,  and  are  liable  to  he  taken  in  esacnnaa  by 
his  creditors,  in  the  absence  of  any  evidence  to  p«ew 
an  agency  for  the  trustees  of  the  wife.  Ckm  v.  Ayv, 
Ei.  N.  P.  IV.  60.  Ex.  V.  124. 

SEPARATION. 
See  HusBANn  ano  Wxrs,  10. 

SEQUESTRATION. 

See  JusTiCB  or  na  Pbacb,  1. 
SERGEANTS'-AT-LAW— PRIVILEGE. 

The  sergeants'-at-law,  by  the  coosdintion  of  ibe 
court  of  Common  Pleas,  and,  cooseqneotly,  by  ihe 
law,  hold  and  enjoy  the  sole  pecofiar  and  eacleii^t 
privilege  of  practising,  pleadiug,  aial  aMfieme  m  tkat 
ioort.    C.  P.  HI.  283.  896.  ,       .  .,_  ^ 

They  caanot  be  deprived  el  ttis  pvivikg^  by  i 
warrant  from  the  crown,  under  the  sign  manual,  «  hf 
any  other  power  abort  of  an  act  of  pariiamenu    Id* 

SERVANT. 


ndbv 

efihi 


See  Master  akb  Ssbtavt. 

SETTLEMENT  ON  HARRIAOE. 

1.  Where  a  marriage  setdeneBt  ^  admi 
an  parties)  was  freased  cmtmrv  to  the  iatenftoi 

,  parties,  the  court  wUl  aker  and  render 
I  to  that  iatoutien.     Keymer  v.  Parriag,  !•  C.  111- 
377. 

2.  By  an  ultimate  fiaitation  in 
personal  etsate  was  Ihaked  to  aach  _ 
the  statute  of  distributions  wonld  have 
tied  to  the  personal  estate  o^  Mia.  Mr  "  ift  case  ibt 
had  died  intestat.e  aud  nnmanied."  Mia.  M.dM 
leaving  children,  her  husband 
children.  She  also  left  a  brathsr 
chhneddiefQttd:  held,  that  the  word 
meant  '*  discoMit,"'  that  the  dnUm  t 
to  their  mother  vrithin  the  meaning  al 
and  that  they  were  the  onljnMa 
fund*  over-rnfing  ar  decree  or  ike 
who  held  th«t  ll«  ^AiMm  of  BCii^  M 
the  limitatioa  in  the.  nitkiMa^.hw.  JWI^rf*  M^  *  " 


SEITLEMENT— SHERIFF. 
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to  be  ernhfedto  the  ^oda.  Km  tiiat  tkej  bel<mgfed  te 
^be  penoos  who  wofld  kave  beea  entitled  sadBr  the 
statute  of  distribotiofif  to  tbe  penonal  estate  of  Mrs. 
M  at  the  time  of  her  decetiie,  in  case  she  had  died 
iotestate,  and  wUhout  having .  betn  mttrried.  1'he 
court  has  held  io  nany  cases,  thai  "ttOBDamed" 
iDeans  "  never  being  marned.'*  MoMgham  v.  Viw 
cent,  L.  C.  IV.  138,  . 

3.  A  widowy  in  ceteppiation  of  a  second  marriage, 
made  a  lettleroeBt  of  aU  her  property  npon  the 
chUdsen  of  her  Bni  marriage,  which  had  been  left  her 
by  her  first  husband,  which  by  her  directions  was  pre- 
pared and  eaeeuted  without  tbe  intended  husband's 
knowledge.     After  the  marriage,. the  husband  took 
posiession  of  part  of  the  ^perty  ss  owner,  and  on 
ois  becoming  aoauainted  with  the  settlement,  ehortly 
afterwards,  atatea  a  case  to  counsel  as  to  the  possibitity 
of  effecting  a  revocation  of  it ;  but  he  took  no  steps 
to  do  so,  and  the  wife  opntinued  to  deal  with  Che  pro- 
perty according  to  tbe  powers  conferred  upon  her  by 
the  settlement :   held,  that  the  settl^nent  was  not 
ixanduleDt  and  void  as  against  the  ^marital  rights  of 
tbei  husband,  because  there  was  no  evidenoe  of  a 
treaty  of  marriage  when,  the  settleajent  was  executed, 
or  that  it  was  concealed  from  the  intended  husband, 
and  that  after  he  had  discovered  it,  which  was  soon 
after  his  marriage,  be  had  filed  no  biU^  nor  taken  any 
ateps  to  impeach  tbe  settlement ;  therefore  the  children 
of  tbe  first  marriage  were  entitled  to  call  for  the  exe- 
cution of  tlie  trusts  of  that  settlement,  and  thst  the 
husband's  title  to  equitable  relief  was  barred  iiy  ac' 
ftiMMmce.    England  r.  Doimi,  M.R.  IV.  152. 

4.  Eigeutory. — Where  a  settlor  directs  trustees  at 
a  future  time  to  convey  lands  so  far  as  the  law  would 
permit  in  itriet  seutement,  and  the  court  sees  a  plain 
loCeotioB  that  no  more  was  directed  Co  be  done,  it 
will  give  effect  to  such  intention.  Banh  v.  Ld.  Detpen' 
eer,  V.  C.  IV.  398. 

Set  Husband  and  Wifk. — ^Lsx  Loci  Hex  sitjb,  2. 

SETTLEMENT,  VOLUNTARY. 

1.  Where  parties  set  up  and  rely  upon  a  voluntary 
tettlemeot  obtained  from  parties  far  advanced  in  age, 
proof  by  them  Is '  necessary,  (if  tbe  validity  of  such 
deed  is  impugned,)  that  it  was  properly  executed, 
and  not  obtained  by  fraud.  Relief  can  only  be  ob- 
tained in  equity  by  shewing  some  equitable  fraud, 
which  cannot  be  made  known  by  a  court  of  hw. 
Bituil  V.  TumUy,  M.R.  L  326. 

2.  A,l)y  deed,  dated  14th  February,  1818,  in  conside- 
ration of  100/.  paid  to  him  by  B,  covenanted  to 
maintain,  clothe,  educate,  apprentice,  and  bring  up 
B*s  son  (the  plaintiff)  in  a  smtable  and  proper  man- 
ner, as  if  be  were  his  own  son,  and  that  the  heirs  and 
executors  of  A  should  convey  and  assign  his  real  and 
personal  estate,  of  which  he  should  die  possessed  after 
the  death  of  his  wife  to  B's  son  anolutely,  if  A 
should  have  no  child  of  his  own,  but  if  he  should  have 
such  child  or  children,  then  to  such  child  or  children 
and  B's  son  equally.  The  plaintiff  was  brought  up 
in  igonrance  of  this  provision,  and  was  brought  op, 
maintained,  educated,  and  clothed  by  his  father.  A 
^ied,  in  1827,  without  issue,  and  made  a  will  with- 
out noticing  the  deed  providing  for  B's  son.  The 
executors  inserted   advertisements   in    the   X<ondon 

eapen  for  claims,  but  none  came  in,  and  they  distri- 
uted  A's  estate :  heU,  th4t  the  presumption  was  that 
the  deed  bad  been  abandoned,  as  the  covenant  had 
not  been  performed,  nor  was  it  clear  that  the  consi- 
deration Of  100/.  had  been  bonA  fid£  paid.  If  the 
claim  w«m  valid,  the  executors  of  A  were  personally 
liable.  Hill  v.  Gommt,  M.  R.  !!•  328.  a%med,by 
the  L.  C.  on  apptal»  UI.  230.  '^ 


SETTLEMENT  OF  PAUPERS. 

As  to  ^hich  of  two  parishes  a  pauper  belongs, 
where  the  boundary  line  between  them  runs  across  the 
room  in  which  the  pauper  had  slept.  Qja^ra  ?  St, 
Clement'i  Danes  v.  St.  GiU$  in  ths  Fieldi,  IV*  285. 

SHAREHOLDERS. 

Sm  Practick.  10. — Personal  Responsibiutt. 
Joint  Stock  Companius. 

SHERIFF. 

1.  Attachment  agaiust, — Where  a  defendant  was 
outlawed  in  a  bailable  action  before  the  statute  I  6i% 
Vict.  c.  110.  an  attaehment  was  granted  against  the 
sheriff  upon  his  refusal  to  accept  the  defondant*s  bail 
when  in  custodv  under  a  eapiu  utiagatum.  Cibbt 
v.Griirfi:.Q.B'.  111.26. 

2.  Duties  of, — A  sheriff's  officer  is  not  justiBed  in 
arresting  a  party  without  producing  his  warrant  at  the 
time  of  the  arrest,  and  if  he  insists  upon  doing  so  h* 
is  liable  to  an  action  for  damages.  Evans  v.  otomanp 
Sber.  C.  III.  122. 

An  action  was  brought  aeaiost  the  printers  of  the 
House  of  Commons,  for  an  alleged  publication  of  cer- 
tain papers  by  order  or  under  the  authority  of  that 
House.  The  defendants  suffered  judgment  by  de- 
fault, and  a  writ  of  enquiry  was  issued  commanding 
the  sherifls  of  Middlesex  to  execute  it  on  a  certain  day. 
The  sheriff  received  notice  of  certain  resolutions  of  the 
House  of  Commons  "  that  to  bring  or  assist  in  bring- 
ing an  action.against  their  printer  for  such  publica'tioo, 
would  be  a  breach  of  the  privileges  of  tne  House," 
and  that  in  the  event  of  the  sherinpromoting  or  carry- 
ing on  such  proceedings,  they  would  become  amenable 
to  the  authority  of  the  House  of  Commons.  A  motion 
was  made  by  the  sheriff  for  a  rule  on  the  plaintiff  to 
shew  cause  why  the  execution  of  the  writ  of  inouiry 
should  not  be  stayed  until  tlie  further  order  or  the 
court  I  held,  that  there  were  not  sufficient  grounds  for 
the  court  to  interfere.  StockdaU  v.  Hansard,  Q.  B. 
III.  41. 

3.  LtoMiftct.— In  a  penal  action  under  the  32  G.  2. 
e.28.ss.  L12.  against  the  sheriffby  reason  that,  as  the 
officer  was  proceeding  with  the  plaintiff  to  prison  within 
tweo^-four  hours  after  the  arrest,  tbe  plaintiff  in 
order  to  avoid  going  to  the  prison,  submits  to  be 
taken  to  a  public  houae  in  order  that  he  might  arrange 
with  his  creditor.  The  jury  found  that  the  plaintiff 
was  taken  to  the  public  house  without  his  free  and 
volonlary  consent :  held,  that  a  consent  so  obtained| 
(that  is,  that  the  plaintiff  finding  himself  about  to  be 
forcibly  carried  to  gaol  submits  to  be  taken  to  a  pub- 
lic house  to  arrange  with  his  creditor)  was  not  free 
and  voluntary  within  the  statute.  It  is  not  necessary 
to  shew  tbe  warrant,  to  prove  the  arrest  by  the  defen- 
dant.    Barsham  v.  BuUock,  N .  P.  I.  328. 

4.  A  writ  of  ea.  so.  was  obtained  on  the  I4th  June 
to  arrest  a  debtor,  upon  receiving  which  the  sheriff 
issued  a  warrant  to  one  of  his  bailifls,  who  on  one  oc- 
casion got  sight  of  the  debtor,  but  he  being  on  horse- 
back maoaoed  to  ride  off — upon  which  the  bailiff 
relinquished  the  pursuit.  The  debtor  subsequently 
frequented  markets  and  other  places  of  notoriety,  and 
if  ordinary  diligence  had  been  used,  might  have  been 
captured,  but  the  officer  neglected  to  take  any  steps 
towards  doing  so.  This  the  jury  considered  to  be 
sufficient  negligence  to  charge  the  sheriff  with  the 
debt.  Pugh  V.  Ker,  N.  P.  H.  123.  See  also  Id. 
295. 

5.  A  writ  of  ca.  ea.  was  placed  in  the  hands  of  a 
sheriff's  offioei,  and  after  a  conaderable  time,  on  the 
sheriffs  being  ruled  to  return  the  writ,  he  returned  that 
the  defendant  was  not  to  be  found  in  bis  bailiwick. 
It  was,  however,  proved  thet  he  wss  seen  therein  fre- 
quently in  the  coane  of  lemal  months.    In  an  action 
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against  the  fheriff  for  neglifleooe,  the Janr  fomid 
for  the  plaintiff.    Stewart  t.  CarroU,  N.  P.  &L  381. 

6.  A  sheriff  is  liable  to  be  sued  for  damages  for 
false  imprisooment,  where  his  officer,  after  arresting  a 
person  under  a  mistake,  refused  to  release  him  on  be- 
ing appised  thereof.  Carter  y.  Evaw,  Coroner's 
Court,  IV.  190. 

7.  If  a  sheriff's  officer,  after  making  a  seizure  of 
eflects,  which-  he  beliefed  belonged  to  the  party 
against  whom  he  had  a  writ  of  execution,  refuses  to 
listen  to  explanations,  that  they  are  the  property  of 
other  persons,  or  neglects  to  avail  himself  of  profllered 
information  on  the  subject,  be  will  be  held  liable  in 
damages  for  the  injury  sustained.  Robiuton  v.  Evani, 
Coroner's  Court,  111.  191. 

8.  Although,  in  an  action  against  a  sheriff  for  an 
illegal  seizure  of  plaintiff's  effects,  no  special  damage 
be  oroved,  yet  the  fact  of  a  bailiff  being  in  possession, 
and  that  circumstance  becoming  known  in  the  neigh- 
bourhood, constitutes  a  sufficient  injury  to  support  the 
action.    Id. 

9.  Poundage, — ^A  sheriff  has  no  right  to  poundage 
where  the  defendant  tendera  the  amount  of  debt  and 
costs  to  the  officer  on  the  presentation  of  the  wanaot. 
CoUtw.  Cooke,  Q.B.iy.  Ml. 

See   Bailments,    1.  —  Piuctics,    1.  —  Palack 

COU  RT.^'RZPLBYIM. 

SHIPS.  ' 
See  Imsvbamcs,  3. 

SHIPS'  STORES. 
Ships  **  provisions''  do  not  fall  within  the  nomen 
gemerale  **  shipa'  stores,''  but  must  be  paid  for  be- 
yond the  price  agreed  to  be  given  for  the  "  ship  and 
stores,"  wnen  the  latter  is  sold  under  thatdescnption 
only.    Arrouemith  v.  John$on,  £x.  I.  75. 

SHIPPING. 

1.  In  an  action  brought  by  the  owner  of  a  vessel 
against  the  owner  of  a  tteam  tug,  in  which  the  former 
compUined  that  through  the  carelessness  and  negli- 
gence of  the  defendant's  servants,  they  had  so  ma- 
naged and  conducted  the  trcam-rug,  that  it  dragged 
the  plaintiff's  vessel  against  another  ship,  and  the 
owners  had  been  obliged  to  make  compensation  to 
the  master  of  the  latter  ship:  the  judge  (Tindal, 
C.  J.)  thought  it  resolved  itself  veiy  much  into  the 
question,  whether  those  on  board  the  vessel  bebngiog 
to  the  plaintifis  had  a  bond  fide  belief  that  those  in 
the  steam-tog  would  obey  tbe  order  of  the  pilot  1 
The  plaintiffs  had  a  verdict.  Cummingi  v.  Oriffithe, 
N.  P.  IV.  172. 

2.  The  broker,  through  whose  instrumentality  the 
ownera  of  a  ship  obtain  a  freight,  ia  entitled  to  be 
paid  his  brokerage,  although  the  charter-party  was 
executed  at  tbe  house  of  another  broker.  Burnett  v. 
Burck,  N.  P.  IV.  173. 

3.  If  a  ship  is  deacribed  to  a  vendee  as  being 
**  sea-woithy,"  she  ought  to  be  so  for  "  all  pur- 
poatf"  generally,  whatever  her  cargo  might  be ;  and 
in  an  action  on  a  policy  of  assurance,  it  is  a  question 
for  the  jury  to  say,  whether  the  evidence  has  proved 
that  at  the  time  the  ahip  sailed  she  was  in  a  fitdog 
atate  to  so  to  sea  with  the  cargo  she  then  contained, 
and  on  the  particular  voyage.  Cattle  v.  Irving,  N.  P. 

A  V.  *v4. 

See  fiAHSRvpTcr,  d  (1).— CHAnxin  Paett.— 

COMTEACTS,     VOID,      1«— 'InSUEANCS,    3.— 

Pilots.  •^pLBADiNOf  4. — PniyciFAL  and 
AGX]rr.r— Wabeaktt. 

SHOPKEEPERS. 

1.  Shopkeepers  are  liable  to  damages  for  an  injmy 
Miatained  by  a  passenger  along  a  public  street,  ooea« 
aiMied  bv  the  shatter  apertniea  in  tbe  foot-pavement 
being  left  open  in  a  negligent  manner.  See  Peaeoek 
V.  TrimmeU,  N,  P.  IV.  168. 

3.  A  put  a  viciona  poney,  which  had  run  awaj 
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once  before  on  the  saoBe  day,  into  a  cart,  widi^ 
he  ran  away  again,  and  coming  in  contact  with  s 
goods  exposed  for  sale  in  tfaetown  of  P,  the  eait 
overturned  and  A  sustained  some  injniy.  fer  wUeh  he 
sued  the  shopkeeper.  By  the  juofe's  ifineden,  i 
verdict  was  returned  for  the  detendant,  which,  ■ 
motion  for  a  new  trial,  the  cowl  relnaed  to 
Marriott  v.  Stourley,  C.  P.  IV.  345. 

Two  things  most  ooneor  to  sajpport 
vis.  an  obstruction  by  default  ot  the  dcfendaat*  ami 
no  want  of  ordinary  care  to  avoid  it  oa  the  part  of  the 
plaintiff. 

SHOW-BOARD. 

See  TBAnEsvEN. 

SOIL,  RIGHTS  IN  THE. 

An  injunction  is  maintalnabfe  to  restnia  a  pntf 
from  sinking  or  boring  a  well  upon  his  own  praus^ 
through  the  lower  sou  of  which  a  mineral  sfaiag  tsb, 
which  was  enjoyed  by  another  peraoo  apoa  difecat 
premises ;  but  the  party  ao  restiained  will  be  per- 
mitted to  proceed  in  the  boring  in  soch  a 
not  thereby  to  divert  or  obstmct  the 
from  flowing  into  their  oi^nal  direetioii 
porutum  rf  Bath  v.  Pnuh,  V.  C.  I.  342. 

SOUCITOR. 
See  AnoENETa. 

SPECIAL  DAMAGE. 

^MSHEEirF,  11. 

SPECLAX  JURER. 

iSiS  JUEOES  AMD  JuEXBS,  2. 

SPECIFIC  LEGACY. 
See  LxoACTy  2. 

SPECIFIC  PERFORMANCE. 
See  CoMTEACTS,  xLLaGAL.— Lbssoe  Aira 

2,  3,  4,  6«— pATBMTy  1.— VaaaoB  Asa  Pcs- 

CBASEB. 

STAMP. 

1.  Discontinued.    Set  Bills  op  Ezcbakge,  1. 

2.  The  payee  of  a  promissory  note  caaaot  iiuisui 
on  it  when  given  on  a  stamp  die  called  ia  by  the 
commissioners.    Hele  v.  Lyme,  N.  P.  1. 296. 

3.  An  I  O  U,  without  an  address,  doea  aot 
a  stamp.     Curtis  v.  Richttrds,  C.  P.  IV.  414. 

5m  EvinKKCE,  3y  4,  7«  0. 

STATUTES,  CASES  UPON. 
14  Eliz.  c.  30.  (Juatices  of  the  peace). 

TicB  OP  THE  Peace,  1. 
43  Eliz.  c.  6.  (Cosu).    See  Coars,  8. 
7  Jac.  1.  c  5.  (Double  costa).    See  Coevs,  4. 
29  Car.  2.  (Frauds).    See  FaAUoe,  Statute  op. 
4  Geo.  2.  c.  28.  (Foifeitore).     Ssi  Lsasoa  Asn 

Lessee,  7. 
7  Geo.  2.  c.  8.  (Stock-jobbing  Act).     See  dnn. 
22  Geo.  2.  c  45.  (Clerk  of  the  peace).    See  At- 

TOEiriES,'f. 

25  Geo.  2.  c.  36.  (Music,  &c).     Set  EvnarAiii- 

XENT. 

32  Geo.  2.  (Sheriff).    See  Sbeeipt,  5. 

14  Geo.  3.  c.  78.  (  Buikling  Act).    Set  Laasoa  ae* 

Lessee,  1. 
37  Geo.  3.  c.  90.  (Attomtes'  ceitilicales).    See  At* 

TOENIB8,  p. 

55  Geo.  3.  c  194.  (Apodiecaiiea.)     See 

CAEIEa. 

3  Geo.  4.  c.  60.  (Taaea).    See  Laaa  Tax. 

ERRATA. 
Page  26.   Joint  Stock  Compaaiea  Picteai 
correct  7  and  8,  thna  :-— 

7.  Injuries  to  Roada  and  Wafla. 

8.  Liahilttiaa  to  Shareheldem  to 
Scrip  Shaxcs. 

9.  Personal  Liabilities  of 
10«  Identity  of  Partneiship. 
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4  Geo.  4.  c  91.  (Mftrriages).    Set  Marriage,  5. 

6  G«>.  4.  c.  16.  1.  72.  (BaDkrapto).     St§  Bank- 

R0FTCT,  10,  X. — rRAcnci,  4. 
c  92.  (Factors)-    Sm  FAcroRt. 

7  Geo.  4.  c  46.  (Jotot  stock  banka).    Sm  Bank- 

rufYcy,  21. — ^JoiNT  Stock  Com- 
pANiss,  23,  25. 
9  Geo.  4.  c.  14.  (Limitatioiia).    Sat  Annuity,  2. 
— Attorniis,  rr.— Crbditors,  2. 

10  Op>.  4.  c.  43.  (Police).     Sm  Poucx   Con- 

tTABLHk 

11  Geo.  4.  &  1  W.  4.  c.  36.    (Practice).     Su 

Executors,  1. 

a  60.  ^Xrostees).     See  Trustees,  1. 

— ^  c.  68.  (Carriers).    See  Carriers. 

c.  70.  (Writs  of  Error).     See  Juris- 
diction. 

1  &  2  W.  4.  c.  76.  (Coal  Act).  See  Plxadino,  4. 

2  5c3W.4.  c.  71.  (Prescription).     Sm.Ease- 

HBNT. — Way. 

3  &  4  W.  4.  c.  74.  (Finei,  &c.).     See  Husrand 

AND  Wife,  4,  a. 
3  &  4  W.  4.  c.  104.   (DebU).     See   Funrrai. 

£e  pevcbs. — Lunatics. 
^  &  6  W.  4.  c.  50.  (Highwrays).    See  Justice  op 
THE  Peace,  2. 
■    c.76.(Corporationi).  Sm  Municipal 
Reform  Act. 
1  Vic.  c.  26.  (Wills).    See  Wills. 
1&2  Vic.  c.  110.   (Abolition  of  arrest).     See 
Banxruptct,  6,  6,  20,  34.— Coono- 
yrr,  2.— Debt  Act,  &c.— Insolvent 
Debtors. — Outtawrt,  1. — Sheripp, 
1^ — Warrant  op  Attorney,  3. 
It  &  3  Vic.  c.    54.    (Infants).     Husband    and 
Wipe,  6,  a. — Infants,  1. 

STAYING  CERTIFICATE. 
See  Bankruptcy,  27, 28. 

STAYING  EXECUTION. 
See  Shbrifp,  4. 

STAYING  PROCEEDINGS. 
Tbe  judges  have  no  compolsory  jurisdiction  on 
eummmu  amd  ardtr  to  order  proceedings  to  be  stayed 
OQ  payment  of  debt  and  cosu  within  a  given  time, 
or  in  desalt  that  final  jadgment  shall  be  signed, 
€ioept  either  where  the  party  is  already  under  terms 
to  plead,  or  with  the  consent  of  tbe  opposite  side. 
ReimoUe  ▼.  Shtrweod,  £e.  III.  412. 
See  Insolvent  Debtors,  13. — Joint  and  Several 
Actions. — ^Judges*    Order,    2. — Judges' 
Summons. 

STEAM  BOAT  COMPANIES. 
5m  Joint  Stoce  Companies,  16. 

STEAM  TUG. 
^Im  Shipping,  1. 

STEWARD. 
See  Mandamus,  2. 

STOCK. 
Iiu2sftttiil«s  ontcMpri^  to  recover  4,531i.,  as  the 
value  of  5,000<.  stock,  which  the  plaintiff  had  sold 
and  canted  to  be  transferred  to  the  defendant,  (the 
parchaaer  and  not  the  broker),  and  for  which  the 
plaintiff  had  not  received  value  fron;i  the  broker.  The 
defendant  pleaded  that  tbe  stock  bad  been  transferred 
by  virtue  of  a  contract  for  sale  to  the  defendant  since 
the  passing  of  the  Stock  Jobbing  Act,  7  Geo.  2.  c.  8. 
8.  8,  in  oonaidenition  of  AJBQ\U  to  be  paid  to  the 
plaintiff,  and  that  at  the  time  of  making  such  con- 
tract the  plaintiff  wee  fw(  actually  poeietMed  of  or  en- 
titled unto  in  hit  own  right,  or  in  his  own  name,  or  in 
the  name  of  a  trustee,  to  the  use  of  the  stock  so  con- 


tracted to  be  sold,  or  any  share  in  tbe  same  stock,  bv 
means  whereof  the  contract  became  null  and  void. 
The  plaintiff  pot  in  a  general  demurrer :  held,  that 
the  plea  was  no  answer  to  the  aotion,  and  that  the 
contract  was  oot  within  the  7  Geo.  2.  c  8.  s.  8,  and 
the  plaintiff  had  judgment.  AforttiMr  v.  M'AlloMf 
Ex.  III.  248,  311.    IV.  280. 

Thoueh  the  rules  of  the  Stock  Exchange  may  bind 
its  members  inter  te,  yet  they  do  not  affect  the  com- 
munity at  large,  and  ita  members  must  be  governed 
by  the  general  law  of  the  realm.    Id.  III.  311. 

It  is  a  question  for  the  juiv  to  say,  whether  the 
stock  was  sold  on  the  credit  of  the  broker,  or  that  of 
the  purchaser  by  whom  he  was  employed,  notwith- 
standing the  brokers  usually  bold  each  other  liable. 
Id. 

STOCK,  CHARGE  ON. 
See  Dbrt  Act,  &c.  4,  b, 

STOPPAGE  OF  LIGHTS. 
SmLiobts. 

STORES. 
See  Ship  Stores. 

STRICT  SETTLEMENT. 
6its  Sbxtlsmbnt,  4. 

STRIKING  OFF  THE  ROLLS. 

See  ArroBNiBs,  m. 

STUBBING. 
See  Landlord  and  Tenant,  7. 

SUBP(£NA. 

1.  Diio6syiR#«— Where  a  witness  who  bad  been 
tubpetnaed  on  the  trial  of  a  cause  wliich  was  with- 
drawn about  a  quarter  of  an  hour  previous  to  bis 
appearance  on  account  of  his  absence,  the  Court 
granted  a  rule  nut  to  show  cause  why  be  should  not 
pay  the  costs  of  the  day,  or  why  in  case  of  his  refusal 
to  do  so  an  attachment  should  not  issue  against  him. 
Ginger  v.  Peaeh,  C.  P.  III.  104. 

2.  In  an  action  against  a  party  for  dtsobejin^  a 
tubpeena  dueei  tecum:  held,  that  an  action  is  mamtain- 
able  against  an  absent  witness,  though  he  might  not 
have  Men  called  upon  for  his  tutpttna,  if  it  were  proved 
that  he  had  absented  himself  in  such  a  way  that  even 
if  he  were  called  to  appear  in  court  he  could  not  pos- 
sibly do  so.  It  is  sufficient  evidenoe  to  support  the 
action  that  the  plaintiff  was  obliged  to  withdraw  the 
record  in  consequence  of  the  alMence  of  the  witness. 
Lament  v.  CroJt,  Ex.  IV.  109. 

3.  One  partner  is  not  liable  for  damages  for  not 
attending  as  witness  on  a  trial  when  the  tubpoena  was 
served  upon  another  partner,  who  explained  to  the 
person  serving  it  that  he  was  not  the  person  proper  to 
be  served.  Samuel  v.  DavU,  N.  P.  1. 104.  Q.  B. 
N.P. 

4.  If  witnesses  neglect  to  tppear  when  a  trial  is 
called  on,  it  is  the  duty  of  the  counsel  to  withdraw 
the  record,  and  if  that  is  done  entirelv  through  a 
witness's  neglect,  he  will  be  liable  for  the  expenoes. 
It  is  not  necessary  fiiA  to  swear  the  jury.  Per  Lord 
Denman.  See  Newton  v.  Harland,  C.  P.  Vol.  V. 
p«gel3. 

See  WrrNESS. 

6.  To  hear  Judgments— The  new  rule  (3rd  Order, 
21  St  December,  1833)  respecting  the  service  of  sub- 
poenas to  hear  judgment  applies  to  both  ptaintifia 
and  defendants,  and  the  affiaavits  required  to  be  pro- 
duced by  a  defendant  verifying  tbe  service  of  sub- 
poBOR  to  hear  jodgment  most  be  such  as  is  leouired 
to  be  produoecl  bf  a  plaintiff.  Rigg  v.  Wall,  L.  C. 
1.86. 

SUGAR  BAKERS'  WORKMEN. 
•Sm  Master  and  Servant,  3. 
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SUGGESTIONS,  ENTERING.—TRADE,  CUSTOMS  OF. 


SUGGESTIONS.    ENTERINO    ON    THE 

ROLL. 
Sit  Joint  Stock  Companies,  29.  30. 

•      SUIT,  CONDUCT  OF. 
The  Cooit  will  give  one  of  Beveral  plaintifis  the 
eondoct  of  a  suit  where  the  co-plaintiffs  conspire  to 
delay  it.    Miller  v.  Smith,  V.  C.  I.  118. 

SUMMONS  AND  ORDER. 
Set  Stating  Procbedinos. 

SUMMONS,  WRIT  OF. 

1.  Informal. — A  writ  of  sammons  merely  reqaired 
the  defendant  to  cause  an  appearance  to  be  'entered 
for  him  in  the  "  Court  of  Exchequer."  The  de* 
feodant  moved  for  a  rule  to  set  sside  the  service, 
on  the  ground  of  irregularity,  because  the  writ  did 
not  say  whether  the  dnendant  was  to  appear  in  the 
Court  of  Exchequer  or  in  the  *'  Exchequer  of  Pleas," 
whereby  the  defendant  did  not  know  where  to  make 
his  appearance.  Rule  refused*  Salmond  v.  RoUm, 
Ex.  III.  186. 

2.  An  omission  of  the  letter  *'  d'*  in  the  word 
'*  and,"  as  given  in  the  statute  form,  is  immaterial. 
Id. 

It  depends  upon  the  form  siven  by  the  act  of  par- 
liament, and  that  is  '*  in  our  Court  of "  with- 

out  stating  any  court ;  no  precise  form  is  therefore 
given  by  which  to  designate  this  court  in  particular. 
ptr  Parker,  B,  .Id. 

3.  Service  upon  a  party  at  the  house  of  the  defend- 
ant, with  a  request  that  the  copy  of  the  writ  might  be 
delivered  to  him.  is  bad  service.  TieUtr  t.  Jimcf. 
£x.L  106. 

SUMMONS,  IRREGULAR  SERVICE  OF. 
See  ArroRNiEs,  z. — ^PisraiNOAS.— Fkacticx.  5.— 
Writs  and  Copies. 

SUPERSEDEAS. 
Set  Bankrvptct,  g,  26. 

SUPERSEDEAS  OF  EXECUTION. 
See  Error. 

SURETY. 

A,  induced  by  the  belief  that  2600/.  was  to  be  ad- 
tanced  to  C  and  D,  by  S,  consented  to  join  with 
them  in  a  promissory  note  to  lecure  the  repayment 
thereof  to  hmi :  a  portion  only  of  that  amount  was 
really  advanced,  the  remainder  being  retained  b^  S 
for  a  private  debt  due  by  C.  On  the  amount  being 
unpaid,  an  action  was  brought  against  A,  as  'the 
maker  of  the  note  for  2600L  to  which  he  pleaded  that 
the  note  had  been  signed  by  him  as  a  surety  for  the 
repayment  of  a  loan  (3'2600<.  to  be  lent  to  C  and  D. 
but  that  part  only  of  the  money  had  been  -  actually 
advanced,  and  that  there  had  been  such  a  conceal- 
ment from  A  of  the  actual  state  of  the  transactions 
between  C,  and  D,  and  S,  as  vitiated,  and  rendered 
void  the  instrument  in  question  so  far  as  A  was  con- 
cerned :  held,  that  A  was  entitled  to  judgment  upon 
this  plea.    Sumt  v.  Compton,  C^P.  L  72. 

Sm  Bankruptcy.  29*. 

TAIL  ESTATE.    . 
Ste  Dbvisb,  1.  3. 

TAILORS. 
•  Set  WooLLBN  Mrrchants. 

TAXATION  OF  COSTS. 

All  applications  for  a  leviaw  of  taxation  in  caoaea 
heard  in  error  mutt  be  made  to  the  Court  of  Error, 
aod  not  to  the  court  whence  the  causes  are  taken. 
Doe  d.  Uanteif  v.  FranetM,  Ex.  I.  186. 

See  CdSTs.  1, — Attornies,  6. — Prachcb.  6. 
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.  TAXES. 
Set  Livn  Tax. 

TEETH,  DEALER  IN. 
See  Bakkruptcv,  b,  5. 

TENANT. 
5m  Landlord  and  Tenant. 

TENANT  AT  WILL. 

Ste  Vbndor  and  Purcnasrr.  7,  8, 

TENANT  FOR  LIFE  IMPEACHABLE  FOB 

WASTE. 
Although  he  has  tt  right  to  use  racii  nines  or  pife 
as  had  been  opened  and  used,  yet  he  may  doC  reopea 
old  abandonea  pits,  or  work  mts  or  minea  which  ha 
testator  had  merely  prepared  to  work.  He  has  ss 
right  to  take  away  the  substance  of  tbe  land,  fmv 
V.  Vaughan,  R.  C.  IV.  23. 

TENANT  IN  COMltfON. 

Ste  Advowson. 

TENANT.  JOINT. 
Devise  to  trustees  for  M  F  for  life,  and  after 
decease  to  pay  the  interest  and  dividends  asie 
between  E  G  and  G  G,  durimg  thtir  retpeeiae 
tuHurai  lives  in  equal  tkarei :  held,  tbat  the 
<*  respectively  in  equal  shaiea>"  when 
by  other  words  in  a   will,    should    be 
indicate  the   nature  of  the  estate  or  h 
queathed,  and  should  constitute  a 
but  when  those  words  were  combined 
by  othen,  which  would  make  a  teaaacy  in 
inconsistent  with  the  manifest  design,  or  the 
quent  bequests  of  the  testator,  they  mi|ht  be  taken 
indicate  not  the  nature  but  the  proportioa  of  the 
terest  which  each  party  was  to  take.    In  the 
case  E  G  and  G  O  were  held  to  be  Jtimt 
life  of  the  interest  and  dividends.    Ptmnt  v. 
iNAidf,  I.  139.  Ex.  £q. 

TENDER. 
5m  Bill  or  Exchange.  5. 

TIMBER. 
Set  NuRSiRTXAN'b  Stock  in  Tradi. 

TITLE. 
Ste  Vbndor  and  Pvrcbasrr. 

TITLE,  PLEADING. 
Stt  Lbasb  and  Rblrasr. 

TITHES.    SUITS  RE. 
Set  Practicb.  19. 

TOMBSTONES.  CATHOLiq  INSCRIPTIOKS 

UPON. 

An  inscription  on  a  tombstone  erected  by  Ae 
widow  of  a  Roman  Catholic  in  a  Protestant  chwtk- 
jaid— *<  Pny  for  the  soul  of  Joseph  Woolficy.**  ui 
"it  is  a  holy  and  wholesome  thought  to  pny  for  *e 
dead."  2  Macab.  zii.  46.  is  not  jmmm  fmat  to  be 
taken  in  a  Roman  Catholic  aeose,  and  will  doc  saV> 
ject  the  widow  to  Ecclesiastical  cenanre  as  lai  as  re- 
gards the  illegality  of. the  ioacription  on  the  to»b» 
Stone.  Brttket  ▼.  Wttlfirty,  Aiebes  C.  I.  109.  Itt. 
140. 

the 


far 


The.enetioD  of  mcb  m  tombateim. 
sent  of  the  iacumbenty  is  an 
Jd.( 

TOWN-CLERK. 
Ste  ArroRNXfis.  «• 

TOWN  COUNCIU 
Stt  Municipal  CoRPORarioir  Act. 

TRADE.  CUSTOMS  OF. 
5m  AucTioNBikRs, — Conmacn  vt  A 
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TRADE-TRUSTEES. 
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TRADE,  CUSTOMS  OF. 
SmMasteb  and  Sbrvant,  3. — Woolikn  Mbb- 

CtlANTS. 

TRADE.  RESTRAINT  OF. 

1.  A  bond  in  restraint  of  tnde  mtbont  a  sufficient 
consideration  appearing  on  the  face  of  it  is  void.  Hut' 
ton  ▼.  Pttrk§r,  Q.  B.  II.  137. 

2.  A  bond  by  A  "not  to  carry  on  bimselfor  be 
employed  in  the  business  of  a  coal  merchant  during 
the  apace  of  nine  months  after  he  should  leave  B's 
service"  is  void  at  law.  Ward  v.  Bymt,  Ea.  III.  65. 
See  3  Wxstbiin's  Conteyancino,  103. 

TRADER. 
Set  BANaauFTCY,  e, 

TRADESMEN'S  SHEW  BOARDS. 

If  one  tradesman  plsoes  on  his  shew  board,  the 
name  of  another  in  conspicuous  characters  so  as  to 
deceive  the  public,  and  defraud  that  other  tradesman 
who  had  the  sole  right  to  the  name,  an  injunction 
Will  lie  to  restrain  the  exhibition  of  socb  shew  board. 
JVewmau  V.  Jottph,  V.  C.  1. 357. 

TRANSFER. 

An  act  authoriaog  the  formation  of  a  Joint  Stock 
Company  required  ail  transfers  of  shares  to  be  made 
by  dtedf  under  Ihe  hands  and  seals  of  both  parties  by 
*'  deed  and  eonvetfance,'*  the  plaintiff  and  defendant 
entered  into  a  contract  by  letter  for  the  sale  and  pur- 
chase of  shares.  At  the  time  of  tlie  contract,  the 
plaintiff  was  not  proprietor  of  any  shares,  but  he  after' 
varde  purchased  shares  through  a  broker  in  the  form 
required  by  the  company's  act,  which  were  in  the  name 
of  R.  W.  P,  and  m  the  transfer  from  R.  W.  P.  a 
tdank  vat  left  for  the  name  of  the  purchaser  (the 
plaintiff  ) ;  before  the  transfer  was  so  made  by  R.  W.  P. 
tn  hlaxik^  he  had  not  paid  the  calls  upon  the  shares — 
no  opinion  was  given  by  the  court  as  to  the  latter  ob- 
jection, but  as  to  the  transfer  made  in  blank:  held, 
that  such  a  transfer  executed  with  a  blank  left  for  the 
name  of  the  transferee  which  was  to  be  inserted  after 
it  was  executed  was  void  at  the  common  law.  Hebble- 
white  V.  Me  Marine.  Ex.  II.  122.  N.  P.  Ex.  IV. 
Ex.  360. 

It  is  an  attempt  to  make  a  deed  negotiable  like  a 
bill  of  exchange  which  the  law  does  not  allow.    Id, 

TRANSFER,  FRAUDULENT. 
See  Bank  of  Enq  land.— Stock. 

TRANSPORTATION. 
See  Habbi78  Corpus. 

TRAVELLER,  COMMERCIAL. 
See  Fbauds. — Statutk  or,  2. 

TREES. 
5ee  Nursertman's  Stock  in  Traoe. 

TRESPASS.— JUSTIFICATIO  N. 
In  an  action  of  trespass  by  a  lord  of  a  manor 
against  A,  a  victualler  for  havinig  with  otfier  persons 
entered  upon  the  common  or  vraste  of  the  manor  and 
erected  stalls  and  booths,  and  doing  other  acts  of  tres- 
pass without  leave ;  the  defendant  pleaded  a  justifi- 
cation founded  on  custom,  and  alleged  ^at  it  had  al- 
ways been  usual  to  bold  a  fair  on  the  common  in 
question ;  that  every  victualler  who  resorted  to  the 
fair  was  privileged  by  ancient  usnage  to  enter  upon 
the  common  the  day  before  the  fair  for  the  purpose  of 
erecting  booths,  &c.  And  on  such  authonty  posses- 
sed the  right  of  remaining  there  until  the  fair  was 
ended,  paying  therefore  a  rent  or  acknowledgment 
of  2d.  if^  demanded :  held,  that  the  plea  was  an  an- 
swer to  the  action.  Tyton  v.  Smith,  Ex.  Cb.  I. 
174. 

A  cttitom  is  a  usage  which  baa  obtained  the  force 


of  law,  and  it  must  therefore  be  certain  in  its  chareo- 
ter,  reasonable  in  its  nature,  and  mast  have  existed 
from  time  beyond  memory  without  any  interruption. 
Id.  per  Tmdat,  C.  J. 

See  all  the  conflicting  caaes  and  divisions  upon  the 
construction  of  all  the  Trustee  Acts,  3,  Western's 
CoNvxvANciNO.  167, 168.  208,  212. 

See  Landlolo  and  Tenant,  5.  6. — Lessor  and 
Lessee,  8.— Way.— Municipal  CobporA" 
TtON  Act,  2. — Lease  and  Release. 

TRIAL,  SETTING  DOWN  FOR. 
6m  Costs,  3. 

TRIAL,  STAYING  OF. 
See  Nuisance,  2. 

TROVER. 

The  assignees  of  a  bankrupt  by  an  action  of  trover 
can  recover  goods  transferred  or  delivered  by  the  bank- 
rupt after  the  act  of  bankruptcy  was  committed.  Hall 
V.  lUuee,  Ass.  1. 141. 

See  Baneruptct,  10. — Copyholds,  2. — Plead- 
ing, 5. pRACTICEf  4. 

TRUST,  BREACH  OF  BY  EXECUTORS. 
See  Executors. 

TRUST  FOR  THE  BENEFIT  OF  CREDITORS. 
See  CaEDrroRS,  2. 

TRUSTEES. 

1.  Sir  E.Sngden't  Trmtee  Aet,  (11  G.4.  &  1  W.4. 
c.  60.  s.  8.)  On  a  petition  to  appoint  a  person  to  con- 
vey a  trust  estate  in  the  room  of  a  trustee  in  whom  it 
was  legally  vested,  but  who  always  repudiated  the 
title,  and  refused  to  execute  a  conveyance,  the  order 
was  made  as  prayed.  V.  C.  Eipte.  The  Earl  of 
Craven,  II.  183. 

See  all  the  conflicting  cases  and  decisions  upon  the 
construction  of  all  the  trustee  Acts,  3  Western's 
Conveyancing,  167. 168.  208.  2l2. 

2.  LiabiUty  of 4 — If  trustees  lend  money  upon  per- 
sooal  security,  the'court  will  hold  it  as  no  security  at 
all,  and  consider  the  money  as  actually  remainine  in 
the  trustees'  hands,  and  deal  with  them  as  if  they  had 
the  money  actually  in  their  own  pockets.  Dalton  v. 
Hobhoiue,  V.  C  I.  390. 

3.  Nan-liability  rf, — ^The  court  will  relieve  trustees 
from  liability,  where  the  trust  funds  have  been  mis- 
applied or  placed  on  an  iosufllicient  security  bv  the 
aoency  of  tiie  ceUui  que  truet.  White  v.  Smith,  M.  R* 
n.  71. 

4.  Protection  in  cote  of  diffteuUif, ^--The  trustees  of 
a  marriage  settlement  lent  part  of  toe  trust  fund  to  the 
husband,  with  the  concurrence  of  the  wife  on  a  security, 
not  warranted  by  the  settlement:  held,  that  the  execu- 
tors of  the  surviving  tiustee  had  a  right  to  maintain  a  bill 
against  the  husband,  and  the  other  cestui  qtu  trutts  for 
the  restitution  of  the  fund.  Where  persons  under- 
take to  be  trustees,  they  are  not  entitled  to  act  with 
caprice,  but  if  they  find  the  trust  property  involved  in 
complicated  questions,  which  they  dia  not  contemplate 
when  they  undertook  the  trusteeship,  they  have  a  right 
to  come  to  the  court  for  relief,  and  it  will  judge  of  the 
circumstances.  GremvMiod  v.  Wakeford,  M.  R«  II. 
372. 

5.  Suite  againtt.  —  Where  the  next  friend  of  a ' 
ceetui  que  trutt,  who  though  of  age  was  too  incompe- 
tent to  be  trusted  with  her  own  affaifs,  filed  a  bill 
against  her  trustees  for  an  account,  to  which  tbey  did 
not  object,  but  were  desirous  of  discharging  them- 
selves by  a  final  decree  upon  the  bill.  The  court 
obsecved  that  the  appointmebt  of  a  next  frieod  would 
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TURNPIKE  RGAPS— PURCHASER. 


be  a  leciirityibr  t&e  trastee*,  and  cndered  the  uaiial' 
decree  for  an  account.  WWdnton  ▼.  Harwotdj  L.  C 
lU.  85. 

A  bequest  to  trustees  and  executors,  "  and  the  sur- 
Tivor  and  snnrivors  of  them,  and  the  executors  and 
adnunistratofs  of  such  survivor,"  is  not  a  personal  con- 
fidence.   Id.    PerLd.LemgdaU. 

6.  The  court  will  not  punish  a  trustee  Tor  defending 
himself,  and  a  plaintiff  who  unadvisedly  sues  a  trustee 
without  effect  will  not  be  allowed  to  restrain  such 
trustee  from  levying  costs.     Murky  v.  .Cr€$nham, 

Se$  Annuity,  1 .  —  Exbcvtobs.  —  Husband  and 
WiFs,  10. — Legal  Estatb. — ^Mandamus,  1. 

TURNPIKE  ^OADS. 
Su  Joint  Stock. Companies, 7. 

UNDERTAKERS, 
Will  not  be  altowed  unreasonable  charges.    Barter 
▼. /o»i«,  I V.  27. 

UNITY  OF  PROFESSION. 
See  Easement. 

UNMARRIED. 

fi^CONSTRUCnONOPTHE  WoRD« — ^SeTTLEMENT,  2. 

USE  AND  OCCUPATION. 
See  Legal  Estate. 

USES.  STATUTE  OF. 
5m  Lease  and  Release. 

USURY  LAWS. 
See    Benefit    Loan   Societies. — Promissory 
Note,  2. 

VALUE  RECEIVED. 
See  Bill  of  Exchange,  7. 

VARIANCE. 
See  Distringas,  1.— Settlement,  1. 

VENDOR  AND  PURCHASER. 

1.  il(ftra«t.^An  estate  was  sold  subject  to  certain 
conditions  of  sale,  one  of  which  was  that  the  vendor 
"would  deliver  "  anahstraet"  within  twenty  days,  and 
that  an^  objections  thereto,  which  should  not  be  made 
in  wiitiDg  within  ten  days  after  such  delivery,  should 
be  cottsidersd  as  waived.  Another  condition  was 
*^  that  in  case  the  purchaser  should  raise  and  insist 
upon  objections  not  provided  for  by  the  cooditbns, 
and  which  the  vender  should  not  be  able  or  wiUiug  to 
zemove,  the  vendor  might  rescind  the  contract  on  his 
repaying  the  deposit  without  interest  or  costs.  An 
imperfect  abstract  was  delivered  on  the  27(h  February, 
1839,  the  purchaser  delivered  objections  on  the  9th 
March,  which  not  being  cleared  up,  he  commenced  an 
action  to  recover  his  deposit-money,  interest  and  costs, 
an  injunction  to  stay  the  proceedings  was  refused- 
Tanner  V.  Smith,  L.  U.  on  appeal,  IV.  358. 

2.  Limiied  intereet  of  Vendor^Abatement  of  Pur* 
ehflss-nMHMy^— Where  a  vendor  had  only  a  limited 
interest  in  an  estate,  which  he  had  contracted  to  sell, 
and  was  thereby  incapsble  of  performing  the  whole 
-of  the  contract ;  the  purchaser,  if  he  chooses  to  aecept 
less  than  the  amount  of  his  contract,  is  entitled  to  a 
conveyance  of  such  part  of  the  estate  contracted  to  be 
sold  as  the  vendor  can  make  a  good  title  to,  and  also 
to  an  abatement  out  of  the  purchase-money  to  com- 
pensate for  the  difference  in  value  between  the  estate 
contracted  for  and  that  conveyed.  Graham  v.  Oliver, 
M.  R.  IV.  168. 

3.  Depotit  mmfjfi— Re«M<««— irUerpiead0r.-^F^m* 


ployed  H,  an  aoetloiMer,  to  adl 
ofCbi 


becaime  the  purchaser,  and  at  tbe  tone  of  nle 
paid  a  depotit  of  1841.  to  H.  C  foiled  to  comfte, 
and  after  a  lapse  of  two  yean,  T  alleging  t^t  f^ 
again  employed  H  to  sdl  the  property,  which  «m 
then  purchased  by  V,  and  he  paid  H  a  eeeemd  d^eH 
of  128/.  It  appeared  that  F  had  acted  aa  te  apal 
of  T,  who  was  the  real  owoer  of  the  prafatyt » 


who  on  disputes  taking  place,  seed  U  for  Mh  doesiis, 
upon  which  he  obtaiMd  a  judg^'a  ocder  for  C,  V,  aid 
T  to  interplead,  but  on  the  heariDg,  the  judge  decfiBsd 


to  interfere  in  the  matter.    H  then  _^_ 

be  given  to  the  attomies  who  appeered  far  the  dhar 
parties  at  such  heating,  that  he  uHeoded  to  As  a  hffi 
of  interpleader  and  injunction  against  theaa.  * 
the  matter  waa  ananged.  Thcj  replied  to  this 
but  took  no  steps  to  deterouDe  the  right  to  I 
H  then  filed  his  bill,  and  obtained  an  injeBCDBn,!^ 
straining  the  vendor  and  poichaBera  htm  praesafiig 
at  law  against  him  :  held,  that  the  right  of  ihe>at 
purchaser  to  a  specific  perfhrmanoe  nmsl  he  dapssal 
of  before  the  daim  to  his  deposit  could  he  aettULsad 
upon  that  depended  the  next  qneadtioKt,  whjrther  the 
second  purchaser  waa  entitled  to  hia  deposit  with  a 
compensation  for  breach  of  contract ;  the  ooert  refaoed 
to  determine  any  thing  in  the  way  of  iaavplmder, 
until  the  question  of  specific  performance  was  datv- 
mined,  but  granted  the  injunction,  and  oideted  H 
(the  auctioneer)  to  have  his  costs  of  the  action*  and  af 
the  suit  out  of  the  fund  in  court  (both  deposits). 
Hoggart  V.  Cutu  and  other*.  M.  R.  IV.  290.  See  V. 
391.  on  appeal,  L.  C. 

4.  Itttcreit. — A  purchaser  cannot  recover 
for  loss  of  interest  during  the  continuance  of  i 
tions  carried  on  after  the  day  appointed  for 
aJcontractMwhich  is  finally  abandoned,  without  i 
in  his  declaration  a  readiness  to  parfbaaa  the  c 
on  hts  part  after  such  day,  or  alleging  that  by  a 
sequent  agreement,  the  contract  had  been  eeJaigsd  la 
a  reasonable  time,  within  which  a  fwth«r  laiech  tf 
the  contract  had  been  committed.  JMsfeo^a.  Femi^, 
Ex.  IV.  430. 

5.  Laehes.-^Lapte  of  ttswy  a  bar  to  epat^  par- 
/tfmuince^— In  1818,  R  agreed  to  pordiase  certaia 
premises  of  S  for  502/ and  paid  30<.  at  the  -^ —  -*- 
contract  was  entered  into.    No  legal  ansa 
made,  S  died  in  1823.  having  devised  the  piem 
his  wife,  who  died  in  1824,  having  also  dene  ' 
After  her  death,  some  negociation  took  plaoe 
ing  the  estate.    A  draft  conveyance  was  piwaied, 
nothing  further  done  until  1834,  when  a  btll  far  \ 
cific  performance  was  filed  by  R  against  the  ezeci 
of  S,  whish  was  dismissed.    Heyacr  v.  Gteca,  BL 
IV.  107. 

6.  Ponssnon,  character  efpurehaeer  m,  wmtU  pmr* 
chaee  m/nup  paid, — ^A  agreed  to  peichaae  land  af 
B,  and  paid  a  deposit,  and  agreed  tooay  the  wsnaiedff 
of  the  purehaae  money  on  a  given  daj,  with  imcrert 
thereon  in  the  meantime,  upon  conditine  that  hs 
should  take  immediate  noaseasion  :  he  entered  acooid- 
iogly  and  commenced  ouildin^ ;  hat  difiifehifa  hav- 
ing arisen  between  the  partiea,  and  the  perchaa 
money  not  being  paid  at  the  time  stipulafeed  er  ihe 
interest  re^arly,  ejectment  was  brought  by  B,  as 
notice  to  quit  having  been  prevumslf  gtven*  het  pet- 
teuion  vxu  demand0d  by  B :  held,  that  fStm  van  aa^ 
a  tenancy  at  wiU  which  might  ha 
mand  of  possession.  Dee  d.  Tkamm  ▼• 
£z.  L  m. 


time,  the 


tor 
R. 


7.  Poisempn,  takem  by  a 
Where '  the  agent  of  a  joint 
possession  of  land  b]f  mistake,  and  withoefe 
any  deHhwate  imtention  on  the  part  ef  Ihft 


lea^ 
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10  take  meh  ppwenriMi  diihitmfm  than  in  the  oiitomf 
way,  and  on  diioofering  hia  arror  had  immediately 
taken  nich  siepe  aa  he  conaldered  to  xectify  it;  a  mo* 
tion  to  pay  puichaae  money  into  oonit  waa  therafoie 
under  thoe  eirenmatancea  nlnaed.  Tomlkmm  t. 
ManAttter  and  BmnkuluKm  Railmav  Company.  V. 
C.  ly.  167. 

8.  The  rale  ia,  that  where  a  pnichaaer  delibentely 
tmkea  poaaeaaion,  and  ta  in  the  poaaeasion  of  land,  be 
ahall  not  be  at  Uberty  to  retain  aneh  poaaeaaion^  and 
at  the  aame  time  keep  haek  the  payment  of  the  por- 
chaie  money.  Id,  See  alio  CatttUi.  Simons,  M.  R. 
m.407. 

9.  Real  eatate  deriied  to  tniatoea  for  aale,  and  the 
trnateea  were  anthoiiaed  to  gife  eflectnal  reoeipta  for 
the  pnrehaae  money,  and  the  porehaaera  were  hot  to 
aee  to  ita  application,  and  the  trnateea  were  to  atand 
poaaeaaed  of  the  peichaae  money  vpon  truat  for  aiz 
danghtera,  (Hn^ith  women,)  some  of  whom  married 
Frenchmen,  reaided  in  France  and  had  children ;  an 
objection  made  to  the  title  on  the  ground  of  their  be- 
ing aUonit  was  overruled.  Do  HoumoUn  v.  Sholdon, 
M.  R.  1. 42.  Id.  218.  L.  C.  II.  84.  Judgment  of 
M.  R.  affirmed,  6lh  Nov.  1839.  MSS. 

Seo  Addu  v.  CamMi,  II.  73.  M.  R.  on  Appeal, 
L.  C.  VI.  37. 

Set  alto  ALiaNa. — ATTOBiina«  d-fr.— HvasANn 
AMD  Wira,  6. 

VERDICT. 
Seo  Coera,  8. — Act  for  abousbino  Impbxson- 
MSNT  POR  Debt,  2. — Issue,  2. 

VERDICT,  SETTING  ASIDE. 
Seo  Attobmiis,  v*. 

VESTING  ORDER. 
Seo  Dbbt  Act,  vor  aboushino  iMpBisomtBirr 
FOR. — ^Imsolvbnt  Dxbtors,  8. 

VOID  CONTRACTS. 

See  COMTBACTS. 

VOID  GIFTS. 
See  LiMiTATiovs. — Biauiar,  4. 

VOLUNTARY  AGREEMENT. 

See  AORXBMBKT. 

VOLUNTARY  SETTLEMENT. 

Seo  SlTTLBMSKT,  VOLUNTARY. 

WARRANT  OF  ATTORNEY. 

1.  ExfCtttton  cj',  under  1^2  Fief.  e.  110.  f.9. 
attOMtod  by  plaintiff's  attorney. — Where  a  warrant  of 
attorney  waa  given  as  a  collateral  secoritv  with  a 
mortgage  for  securing  a  sum  of  money,  ana  the  war- 
rant of  attorney  was  attested  by  the  attorney  then 
acting  for  the  mortgagee,  but  who  had  been  oocaaion- 
ally  ^led  upon  to  act  for  the  mortgagor — ^ihe  court 
net  it  aside,  although  the  mortgagor  declined  to  call 
in  another  professional  adviser,  when  recommended 
by  that  attorney  to  do  so,  on  the  ground  that  he 
wished  his  tffain  to  be  kept  aa  private  aa  possible ; 
but  the  court  refused  to  interfere  by  ordering  the 
mortgage  and  securities  to  be  given  up,  which  was  the 
subject  of  a  Court  of  Equity.  Rising  v.  DolpfUn, 
B.  C.  lU.  310. 

2.  Eceeaisum  of,  attested  by  an  Attorney  aeting  for 
both  porftat.— Where  a  warrant  of  attorney  was  aU 
tested  by  an  attorney,  who  alone  waa  present  and 
attested  ita  execution,  but  who  had  previously,  and 
on  the  occasion  of  making  the  warrant  of  attorney, 
acted  aa  the  attorney  for  the  plaintiff,  to  whom  be 
made  out  his  bill  of  costs  for  preparing  the  warrant  of 
attorney :  the  Court  held  that  the  attorney  must  be 
taken  to  have  acted  as  the  attorney  for  the  plaintiff, 
and  not  for  the  defendant ;  that  wherever  there  waa 
only  one  attomey  praMnt  at  auch  tranaactioQs,  it 


oegbt  eleaily  to  appear  4hat  he  •eted  in  no  manner 
for  the  party  to  whom  the  aecarily  ia  given;  and  that 
the  warrant  of  attorney  waa  bad.  &miid«fHii  ▼• 
Wottloy,  £k.  IV.  78. 

8.  Nomination  of  attesting  aitomev  by  the  ploin* 
tiff's  attomey^—li  ia  not  neceasar^  for  a  party  eic 
eating  a  warrant  of  attorney  to  originate  and  primaf- 
rily  suggest  the  name  of  an  attorney  to  atleat  its 
execution ;  it  is  suiiicieat  if  he  apontaneonalj  fdoga 
an  attorney  mentioned  to  him  even  by  the  plaintiff's 
attorney,  and  that  attorney  attests  the  execution  as 
required  by  the  act.    Taybr  v.  NiehoU,  Ex.  III.  362. 

RULS  nTABLISHXD. 

4.  A  was  indebted  to  B  ia  a  sum  of  money,  for 
which  A  agreed  to  give  his  wanant  of  attorney.  B 
instructed  his  attornev  to  prepare  auch  an  instra- 
ment,  which  he  aocormnglv  dkii  and  called  upon  A 
to  execute  it,  telling  him  that  aome  professional  per- 
son must  be  present  on  his  executing  the  instrument, 
and  said  "  I  will  send  Mr.  S.  to  attend  on  your  be- 
half." Mr.  S  attended  accordioglv,  and  explained 
the  ioitrumeot  to  A,  and  asked  him  whether  he 
wished  him  to  attest  it  on  bis  behalf,  to  which  he 
replied  in  the  affirmative.  The  Court  held  that  the 
provisions  of  the  act  had  not  been  complied  with,  and 
the  warrant  of  attorney  was  aet  aside.  Cripper  t* 
Barstow,  Ex.  IV.  300. 

To  bring  a  case  within  the  act,  it  must  appMr  that 
the  defendant  understood  that  he  had  an  option  oa 
the  subject.  If  that  were  so,  and  the  nominatiop  or 
recommendation  of  a  profeiaional  man  by  the  plain* 
tiff's  attorney  was  con6rmed  or  adopted  anbaeqnetttlj 
by  him,  (as  was  the  case  in  Taylor  v.  NieholU,  anU 
3.),  then  the  act  would  be  anbstantiallv  complied 
with.  Per  Aldbrson,  B.  Id.  See  Bligni.  Brewer, 
1  C.  M.  &  R.  660. 

5.  Bevival  of  Judgment  on. — A  judgment  waa 
entered  up  against  a  defendant  in  jMUSuance  of  a 
warrant  of  attorney,  but  no  execution  waa  isaned 
thereon  until  five  yeara  afterwards,  and  pievions  to 
its  being  done  then  the  defendant  signed  an  egiee- 
ment  in  writing,  "  admitting  the  debt  due,  and  con-> 
senting  to  the  plaintiff's  issuing  execution  without  a 
mrii  of  scire  faeias,  although  there  might  have  been 
no  execution  within  a  year  and  a  day."  A  fiat  of 
bankruptcy  issued  against  the  debtor:  heU,  that  thia 
being  a  simple  agreement  between  a  debtor  and  a 
creditor,  involving  no  interests  of  third  parties,  it  waa 
soUicient  to  dispense  with  the  necessity  of  a  tetrs 
facias,  there  being  no  fraud  shown  on  the  part  of  the 
defondant.    Morris  v.  King,  Q.  B.  IV.  249. 

See  Imsolvbnt  Dbbtors,  9,  6« — Levy. 

WARRANTY. 
In  an  action  against  the  builder  of  a  barge  for  a 
breach  of  a  warranty,  that  "  it  was  fit  for  use  at  the 
time  of  sale,"  the  jury  was  directed  to  decide  **  whe- 
ther the  barge  was,  at  the  time  of  delivery,  fit  for 
kuse^  considering  ita  nature  and  condition,  or  whether 
it  waa  unfit,  and  that  through  the  carelessoesi  of  the 
defendant  in  building  it."  Shephard  v.  PybttSj  IV. 
171. 

WASTE. 
See  TiKAKi  FOR  LirL^PRAcncR.*— Equitt,  11. 

WATERS,  MINERAL. 
See  Soil,  Right  iir. 

WAY,  RIGHT  OF. 
To  an  action  of  trespass  the  defendant  pleaded  a 
justification  under  2  &  3  W.  4.  c.  71.  s.  2,  and  by 
two  of  his  pleas  set  up  a  user  for  twenty  yeara  and 
forty  years,  the  pleas  were  not  made  out  by  the  evi- 
dence, which  did  not  show  a  uaer  for  the  last  four  or 
five  yeaii,  and  the  i^iintiff  had  a  verdict  which  the 
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WELL-WILLS. 


Coart  lefofed  to  let  tride,  obienriog  that  "  user  up 
to  the  day  of  action  btoaght  it  not  feqaired,  yet  nier 
up  to  a  reaionable  tine  must  be  ahown,  and  certainly 
three  or  firar  yean  used  cannot  be  presumed  .in  order 
to  support  a  plea  of  this  kind.  Parktr  v.  MitehtU, 
C.  P.  IV.  108.  See  Vol.  IV.  148.  for  an  essay  on  the 
Prescription  Act. 
Su  DxnicATioN. — PnBSCRipnoN. 

WELL. 
See  Soil,  Riohts  in. 

WEST  INDIA  DOCK  COMPANY. 
See  Poor  Ratbs. 

WIDOWS'  PENSION. 
5f0  Masriacb,  2. 

WIFE. 
See  HusBAMO  aha  Wiis. 

WIFE'S  ESTATE. 
See  Alxxn. — Husband  and  Wifb. 

WILL.  TENANT  AT. 
See  Vbhoob  and  Pubchasbr*  7. 

WILLS. 

1.  AdcnowUdement  ofti^iuitwre  t<>.— Where  a  tes- 
tatrix prepared  her  own  will,  and  acknowledged  the 
tignatore  thereto  in  the  presence  of  two  witnesses,  bot 
at  different  tiroes  and  apart  from  each  other,  the  ac- 
knowledgment was  held  insuflicient  under  the  stat. 
1  Vict.  c.  26.  s.  9.    In  ft  Bligh,  Pre.  C.  I.  7. 

2.  A  will  was  executed  in  the  presence  of  one  wit- 
ness, who  attested  that  execution ;  subsequently  the 
testator  acknowledged  his  signature  in  the  presence  of 
three  witnesses,  who  then  attested  it :  held  a  sufficient 
acknowledgment,    /n  re  Regan,  P.  C.  1. 7. 

2*  A  will  wast^gn«din  the  presence  of  one  witness, 
and  afterwards,  on  the  same  day,  was  acknowledged 
in  the  presence  of  such  witness  and  in  that  of  another 
person,  and  declared  it  to  be  her  hand-writing :  held 
to  be  a  sufficient  sienatare  within  the  statute,  in  re 
Wardingten,  P.  C.  1. 362. 

3.  A  testatrix  wrote  her  will  and  signed  it,  bat  not 
in  the  presence  of  any  witnesses.  She  afterwards  sent 
for  witnesses,  and  on  their  arrival  she  thus  expressed 
herself,  "I  am  very  glad  of  it,  thank  God.''  She 
then  requested  them  to  witness  the  will,  which  they 
did  in  her  and  each  other's  presence :  held  a  sufficient 
signature.    In  re  Warner,  Pie.  C.  L  362. 

4.  Eroiitrei  and  obliterationi* — Where  the  deceased 
left  a  will  attested  by  two  witnesses,  but  without  date, 
and  in  a  bequest  therein  of  a  legacy  of  one  thousand 
pounds,  the  word  '*  one"  was  written  upon  an  erasure. 
The  court,  on  proof  by  the  only  witness  residing  in 
England,  that  the  word  "  one"  was  in  the  testator's 
haod-writing,  although  be,  the  witness,  could  not  stete 
whether  ttie  alteration  was  made  before  or  after  execu- 
tion, and  by  the  person  who  found  the  will,  that  he 
noticed  the  alteration  at  the  time  of  such  finding:  pro- 
bate was  decreed  on  the  presumption  that  the  altera- 
tion was  made  before  signature.  Jn  re  Teetdale, 
P.  C.  in.  364. 

5.  Interlinedtiont* — In  a  codicil,  whereby  a  testa- 
tor bequeathed  a  legacy  of  50/.  to  two  servants,  the 
words  "each  of"  appeared  to  have  been  interlined, 
and  the  interlineation  was  unattested,  and  the  time  of 
its  being  made  could  not  be  ascertained.  The  inter- 
lineation being  in  the  testetor's  handwriting  :  pro- 
bate was  decreied  with  the  interlineation  on  the  pre- 
sumption that  it  was  made  before  the  codicil  was  exe- 
cuted.   2»  f»  5*m/#,  P.  C.  IV.  261. 

6.  AUettation  in  te$tator*t  ahtenee. — Where  the  de> 
ceased  had  made  several  wills,  and  on  the  day  of  his 
decease  executed  a  codicil  in  the  presence  of  two  wit- 
DMses,  who  took  the  codicil  into  another  room,  and 
there,  in  the  pfesence  of  each  other,  attested  it  in  the 


testator's  atnenae :  the  eowt  ntettd  pralMle.    tm  re 
Newman,  F.C.I,  no. 

7.  Where  a  testator  made  a  eodieil.  and  liavieg 
signed  it  in  the  presence  of  two  witnessea,  left  the 
room,  and  the  witnesses  then  attested  the  will  in  the 
testator's  absence :  the  attestation  was  hdd  insnfi- 
cient.     Jn  re  Brown,  P.  C.  III.  342. 

8.  The  parson  who  piepared  a  win,  after  ita  sagns- 
ture  by  the  testator,  took  it  away,  and,  witk  uaatbtr 
person  who  never  saw  the  teataier  at  all,  aigned  the 
attestation  clsose :  probate  was  relaaed.  Im  re  Uii- 
Uer,  Pie.  C.  IV.  04. 

9.  Where  the  witnesses  to  the  exiecmiaD  of  a  wxB 
did  not  sign  their  names  in  the  non  whcsa  the  de- 
ceased was,  but  cairied  it  into  an  ndjainBng  room 
separated  bv  a  passage,  and  there  atiwisid  it.  A^ 
though  the  doors  were  open,  and  the  liiiimseii  could 
hear  the  deceased  breathe  but  could  not  aee  him. 
The  court  refused  probate.  /»  re  £Uis,  Pie.  C.  IV. 
110. 

10.  Atteelatian  where  a  teetater  may  not  eee  the 
witneues.: — ^A  testator  who.  was  in  bed  and  thecor- 
tains  drawn  on  both  sides  and  dose  at  ibe  lisot,  ac- 
knowledged and  signed  a  will ;  the  witnessea  were  ia 
the  bed-room,  one  of  them  attested  ii  on  a  table  ix 
the  room  at  the  foot  of  the  bed,  the  cmtaina  remBoi- 
ing  closed :  held,  upon  the  true  coaatmctaon  of  the 
act,  that  where  a  paper  is  executed  by  the  deceased  ia 
the  same  room  where  the  witnesses  are  who  adett  ia 
this  same  room  where  the  testator  was  at  the  line: 
held  that  they  do  attest  in  the  presence  of  the  testxior, 
though  he  may  actually  see  or  could  not  aee  them  sign, 
and  probate  was  decreed.  Newton  v.  Cim^^  Pre.  C 
III.  167.    See  cases  there  cited. 

11.  CafiMi/aliMU— Where  a  tesUlor  left  a  wiD 
from  which  he  had  cut  out  his  signature,  with  aa  ia- 
tention  of  making  a  new  will,  which  foiled  of  bog 
carried  into  effect  bv  the  invalidity  of  the  latter  io* 
strument :  it  was  bcda  that  such  catting  aaMnaied  la 
a  cancellation  under  the  recent  act.  Habht  v«  Eaight, 
Pre.  C.  I.  6. 

The  act  does  not  contain  the  woida  "  canoelEa| 
and  obliterating,"  but  has  sobatitated  the  words 
"  otherwise  destroying."   Id. 

12.  Daulete. — ^A  codictl,  in  the  handwriting  of  the 
testator,  but  unattested  and  vrithout  date,  will  be 
presumed  to  have  been  made  before  the  new  act  cane 
into  operstion,  unless  such  presnmpaon  is  rdiotted 
by  other  drcumstenoes,  and  the  ooort  will  ia  vxh 
cases  suppose  prima  faeie,  that  a  vrill  or  codicil  wee 
made  according  to  the  lain  in  force  at  the  lime.  Be 
Peehell,  Pre.  C.  U.  189. 

13.  Attorney,  Drawer  of,  i 
duary  Legatee. — A  will  drawn  by  a  solicitor  who 
made  execntor  and  residuary  legatee  after  some  small 
annuities  were  paid.  The  will  waa  disputed  bj  a 
niece  of  the  testetor  on  the  ground  that  it  was  ob- 
Uined  by  imposition  from  a  weak  and  incapable  tes- 
tator :  held,  that  the  evidence  was  not  safficieDt  is 
sustain  the  act,  and  probate  vraa  reAued*  Den6mg  t. 
Loveland,  P.  C.  I.  26&— 343. 

If  a  person,  whether  he  be  an  attorney  or  not,  pre- 
pares a  will  whereby  a  legacy  is  bequeathed  to  kiw 
self,  the  vigilance  and  jealousy  of  the  eoait  ii 
awakened,  and  the  cireumstonoe  viewed  with  soni- 
don  more  or  less,  according  to  fiMtaof  the  partiDskr 
case.  In  some  caaes  drcnmstaneee  of  tina  bsisr 
have  no  weighty  importanoe  attartied  In  tham,  sail 
the  rule  generally  variea  aooording  to  tiiiaaiiUBii  i ; 
for  instance,  the  quamium  of  the  legacy,  and  the  po- 
portioa  it  bears  to  the  properly  disposed^  anrf  as- 
merous  other  oontingeacias.  Bat  in  an  cms  ^ 
such  ciicumstance  anionnt  to 
ment  to  the  court  to 


J 


WILIA-WRITS,  FORMS  OF. 


^5 


spection  in  its  infcstlgatioii*,  in  oider  tliat  probtta- 
may  not  be  granted  without  full  and  entire  aatislaction 
that  the  imtrament  expraeied  the  taatator's  intentionB. 
Id. 

14.  Comemhmit  «f,  from  a  IFi/c-^Where  the  at- 
testiag  witQenes  to  a  will  admitted  in  their  depoai- 
tioQS  that  meant  aod  contrifances  were  nsed  to  Keep 
the  wife  of  the  taitator  ignorant  of  its  execution,  and 
in  which  they  co-operated :  held,  that  the  witnesses 
had  made  themselves  parties  to  concerted  schemes 
and  conspiracies  to  obtain  the  will  by  fraud,  and  on 
the  evidence  of  such  witoHses.  refused  to  pronounce 
for  the  validity  of  the  wUl.  WintU  v.  WintU,  Pre. 
C.  L  379. 

15.  ExeeutUm,  proof  of  duo. — ^Where  a  will  on  the 
face  of  it  appearea  to  have  been  duly  executed  and 
attested  by  two  witnesses,  but  from  an  affidavit 
(which,  by  a  rule  of  the  court,  is  required  in  cases 
where  the  attestation  clause  does  not  expressly  declare 
that  the  testator  signed  the  will  in  the  presence  of 
both  the  witnesses,  who  were  present  at  the  same 
time,  and  aubscribed  their  names  in  the  presence  of 
the  testator)  it  appeared  that  the  instrument  was  not 
so  executed,  the  court  refused  probate.  In  to  Ay  ling. 
Pre.  C.  I.  48. 

16.  The  court  will  not  permit  a  witness  to  be  re- 
examined in  order  to  supply  a  de6ciency  in  the  proof 
of  the  execution  of  a  wiu  discovered  after  jmblietUion 
of  evidence,    /n  rt  Riehardi,  P.  C.  III.  396. 

17.  Btf  exoeutort  ofter  rsnundotion. — ^An  executor, 
being  also  a  legatee,  and  having  intermeddled  with 
the  efiects,  subsequently  renooncM  and  assigned  his 
legacy :  held,  that  he  had  sufficiently  divested  himself 
of  his  interest,  so  as  to  be  a  competent  witness  in  a 
suit.    Afuffidj/  ^.Siaughtor^  Pre.  1. 1. 248.  II.  30. 

18.  Sig;(MtuTO  MtMt  ho  aixho  fotA  or  siitf.— A  tes- 
tator  duly  made  and  executed  his  will,  but  after  the 
signature  and  attestation,  was  written  an  appointment 
of  executore :  held,  that,  this  was  not  such  a  signing 
at  the  "/(we  or  ond"  as  required  by  the  act,  and  pro- 
bale  was  refused.    In  ro  Howard,  Pre.  C.  II.  343. 

19.  The  court  refused  probate  in  a  case  where  the 
testator  had  written  his  will  on  two  sides  of  a  sheet  of 
psper,  but  had  with  the  witnesses  signed  and  attested 
It  •on  the  first  side  only.  In  rt  MiUward,  Pre.  C.  I. 
47. 

20.  Signaturo  in  ptndl. — ^A  will  in  the  testator's 
own  handwriting  dated  and  signed  in  poneil  was  held 
to  be  admitted  to  probate,  and  not  to  be  regarded  as 
a  deliberative  paper  only.  In  ro  Rohortt,  Pre.  C.  IV. 
363. 

21.  'Signod  by  another  pononfor  a  totiators — A  will 
signed  by  another  person  for  a  testator  thus :  '*  Signed 
on  behalf  of  the  testator  and  by  his  directions  by  me," 
and  the  testator  acknowledged  the  signature  in  tlie 
presence  of  his  wife  and  mother  who  attested  the  will : 
neld,  that  the  wife'a  interest  under  the  will  was  void, 
and  probate  was  decreed.  In  ro  ClarkOf  Pre.. C.I. 
316. 

22.  HuMband  ofUgateo  ineompoUnt  at  witnsfg^— An 
attesting  witness  to  a  will,  who  subsequently  marries 
one  of  the  legatees,  is  an  incompetent  witness  to  prove 
the  validity  of  that  will.  M'Aensts  v.  Yoo,  Pre.  C. 
IV.  223. 

23.  Looi  of. — Where  a  will  was  lost  by  accident 
liefore  probate  had  been  obtained,  the  court  gnnted 

5robate  of  a  copy  until  the- original  should  be  found, 
n  ro  Bran^ld,.TiB.  C.  I^.  393. 

24.  *'  JUariiMr."— The  term  "  mariner". or  seaman, 
in  section  11  of  the  New  Will  Act,  Comprehends  all 
persons  in  her  majes^'s  navy  —  though  superior 
officers  of  the  ship— ^i^  at  tsa:  probate  was  allowed 
of  the  unattotied  oodicil  of  a.pnrisr  of  a  man-of-war 
(a  warrant  officer)  dying  at  toa.  In  ro  Hayos,  Pre. 
C.  II.  279. 


-  25.  Soldion^^A  tUrgoon  of  the  East  India  Com- 
pany's service  on  board  one  of  her  Majesty's  ships  in 
charge  of  recruits  for  the  Queen's  service  is  a  "  soldier" 
in  actual  military  sorvieo  within  the  meaning  of  the 
new  Will  Act.    In  ro  Donaldson,  Pre.  C.  IV.  124. 

26.  Oblitorationt,  effect  of. — ^A  will  duljr  made  and 
executed  before  the  New  Will  Act  came  into  open- 
tion,  with  unattested  obliterstions  made  dnco:  held 
that  the  obliterations  were  of  no  efiect,  and  probate 
was  decreed  as  to  the  erasures  in  blank,  Aoovo  v. 
Kent,  Pre.  C.  lU.  311. 

27.  Rovoeation. — Where  a  deceased  had  dulv  made 
and  executed  his  will,  but  subsequently  his  wife  died, 
aod  he  quarrelled  with  all  his  sons,  and  made  various 
alterations  in  his  will,  cutting  them  off  with  a  shilling. 
At  his  death  the  will  was  found  with  these  obhteretions 
and  alterations,  and  with  the  names  of  the  attesting 
witnesses  erased:  held,  that  the  will  was  revoked, 
that  the  deceaied  died  intestate.  Ko/ly  v.  Munningi, 
Pre.  C.  III.  88. 

28.  The  drawing  a  pen  through  the  testator's  name 
aod  across  the  sttesting  clause  is  not  a  revocation 
under  the  new  Will  Act.  In  ro  Stephent,  Pre.  C. 
IV.  144. 

29.  ^uictdsf. — A  testator  committed  suicide  the 
day  after  he  made  his  will,  and  the  coroner's  jury 
returned  a  verdict  of  temporary  insanity.  Upon  evi- 
dence that  he  was  of  sane  mind,  probate  was  de- 
creed.   See  in  ro  Thompton,  Pre.  C.  IV.  61. 

WILLS.  CONSTRUCTION  OF. 
Seo  Crboitors,  2« — Dbtisb.'— Lioact. — ^Lxuita- 

TIOH. 

WITNESS. 
Seo  BANxnuPTCT,  2.  30.  —  Dxfositions. —  Evi- 

DXNCB. SuBPaNA. 

WOOLLEN  MERCHANTS. 
A  custom  of  clothien  or  woollen  merchants  that  a 
tailor  retaining  cloths  left  with  him  for  inspection : 
beyond  a  month  is  considered  to  have  accepted  them, 
established.    Eaet  v.  M'GU,  N.  P.  II.  186. 

WRIT,  IRREGULAR,  SERVICE  OP. 
Soo  Attobnies,  s. 

WRIT  OF  CAPIAS. 
Soo  Capias. 

WRIT  OF  ERROR. 
Soo  Ebbor. 

WRIT  OF  ENQUIRY. 
Seo  Shbriw,  4. 

WRIT  OF  SUMMONS. 

Set  SVMMOKS. 

WRITS  AND  COPIES. 

Owing  to  a  mistake,  a  writ  of  summons  was  tested 
on  the  4ih  April,  instead  of  the  Ath  May,  the  prtuipo 
was  properly  dated  on  the  latter  day :  held,  that  a 
judge  at  chambera  had  under  the  general  rule  of  M.  T. 
3  W.  4.  s.  10.  power  to  order  the  writ  to  be  amended 
by  altering  the  teste  to  the  4th  May,  Kirk  v.  ^0%, 
&.  IV.  122. 

Seo  Practicb,  (Equry,)  9. 

WRITS.  FORMS  OF. 

The  forms  of  the  writs  adopted  by  the  judges  may 
be  varied  as  drcumstances, require,  therefore  where  a 
ea.  ta.  commanded  an  arrert  not  only  for  debt,  but  for 
interest  thereon,  although  the  vrrit  did  not  literally 
follow  the  form  prescribe,  yet  the  court  refused  to  set 
it  aside  for  irregularis.  — —  v.  Martin,  Ex.  IV* 
189. 

When  a  party  is  allowed  to  levy  interest  as  well  as 
principal,  the  form  of  the  writ  may  be  altered,  even  if 
the  iudfi«s  had  not  themselves  made  any  rule.  Per 
Farke,  B.    Id. 
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